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On 16 October 2020, the Spanish Official State Gazette
published Law 4/2020, of 15 October 2020, on the Tax
on Certain Digital Services (known as the ‘Digital Ser-
vice Tax' or, by its acronym, ‘DST').

The Law was approved without any amendment to the
Draft, which had been approved by the Spanish Par-
liament on 30 July 2020. The DST's most significant as-
pects have been analysed in our previous alerts (click

here).

SUMMARY MAIN FEATURES

The DST will apply to services where a user's participa-
tioninadigital activity constitutesinput for a business
and such activity enables that business to obtain reve-
nues from it.

The scope of the DST is determined by a double turn-
over threshold: an annual worldwide revenue over €
750 million and more than € 3 million Spanish sourced
income from digital services.

In particular, the tax isimposed on the provision of the
following digital services:

1) The placing on a digital interface of advertising
targeted at users of thatinterface (‘online advertis-
ing services').

The notion of 'targeted advertising' has been defined
as any form of digital commercial communication
whose purpose is to promote a product, service or
brand, and that is directed to users of a digital inter-
face based on the data collected from them.

In addition, the Law also includes a presumption that
all advertising will be considered as 'targeted adver-
tising' unless proved otherwise.

2) Services consisting of making available mul-
ti-sided digital interfaces to users that allow users
to find and to interact with other users, and that
may also facilitate the provision of underlying sup-
plies of goods orservices directlyamong users (‘on-
line intermediation services').

3) The transmission of data collected about users
that has been generated from such users' activities

ondigitalinterfaces (‘data transfer services').

Activities that are not subject to taxation in general

matchthe ones outlined in the European Commission's
proposaland include:

1) Online sales of goods or services through their
supplier's website, in which the supplier does not
act as an intermediary (i.e. e-commerce related to
retail activities), are excluded. In such cases, the
value creation forthe retailer lies with the goods or
services provided and the digitalinterface is simply
used as a means of communication.

The Law expressly excludes from its scope the sale of
goods or services between end-users within an online
intermediation service.

2) Onlineintermediationservices are also excluded
when the main objective is to provide digital con-
tent to users or provide them with communication
or payment services.

3) Transactions when there is a direct or indirect
100% shareholding of the group entities involved.

4) Regulated financial services provided by regu-
lated financial entities.

5) The provision of data transmission services by
regulated financial entities.

Please note that ‘regulated financial services' are de-
fined as financial services for which a requlated finan-
cial entity is authorised.

According to the final text, the DST enters into force
three months after its publication in the Official State
Gazette, which means that it will come into force on
16 January 2021. Consequently, the first assessment
period will be the first quarter of 2021. However, since
the requlations on the DST Law have not yet been ap-
proved, noteveninadraftversion, there are no guide-
lines to help businesses deal with this new tax.

Followingthe Law's approval, itis now worth recalling
the formal obligations that must be met, regardless of
the taxpayer's tax residence, which include:

> O0btaining a Spanish Tax ID number;

> Non-EU taxpayers must appoint a Spanish tax-resi-
dent representative;

> Adeclaration of the start of operations;

The DST's self-assessment on a quarterly basis;

> Setting-up a mechanism, system oragreementthat
enables the determination of the location of users'
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devicesin Spain;

> Taxpayers must maintain all relevant records and
documents to support service transactions located
in Spain and, only when required, translate them
into Spanish.

Now thatthe Law has been published and the date of
entry into force is known, companies must take the
necessary measures to comply with their obligations
in the initial implementation, if any, as soon as possi-
ble, in order to avoid: surcharges (ranging from 5% to
20% of the taxable amount); and penalties (ranging
from 50% to 150% of the taxable amount depending
on the severity of the case).

For this reason, a prior impact-analysis of the DST is
highly-recommended to determine whether your dig-
ital business is liable to it, and if so, what steps to take
to manage this new tax. Feel free to contact us if any
assistance is needed.
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The above information is intended to provide general guidance
with respect to the subject matter. This general guidance should
not be relied on as a basis for undertaking any transaction or busi-
ness decision, but rather the advice of a qualified tax consultant
should be obtained based on a taxpayer's individual circumstanc-
es. Although our articles are carefully reviewed, we accept no re-
sponsibility in the event of any inaccuracy or omission. For further
information please referto the authors.


http://wts.com
http://wts.com
mailto:info%40wts.de%20?subject=
http://atlas.tax
mailto:jv%40atlas.tax%20?subject=
mailto:ik%40atlas.tax?subject=
mailto:jd%40atlas.tax?subject=
http://tiberghien.com
mailto:gert.vranckx%40tiberghien.com?subject=
http://www.arcoabogados.es
mailto:hripsimeavetisyan%40arcoabogados.es%20?subject=
mailto:rafaelvillena%40arcoabogados.es?subject=

