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Tax on donations and inheritance from abroad is
unconstitutional
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In accordance with the Brazilian Federal Constitution,
States and the Federal District are the ones allowed to
collect the tax on goods and rights received as
inheritance and gifts, known as the Tax on Causa
Mortis Transmission and Donation (ITCMD).

As arule, the ITCMD is owed, by the beneficiary of the
donation or heir, to the Federal District or the Brazilian
State where the donor is located in or the deceased
was domiciled in or, in the case of real estate, to the
State where the property is located.

However, since the 1988 Federal Constitution, it was
arguable whether States and the Federal District could
demand the payment of ITCMD in cases of donations
made by a donor residing abroad and inheritances
when the deceased had assets, resided abroad or had
his probate processed abroad. This is because the
Federal Constitution expressly establishes that, for
these cases, the collection of ITCMD was subject to
regulation by Supplementary Federal Law (article 155,
paragraph 1, Ill), which to date has not been enacted.

In view of the inaction of the Legislative Power, many
States and the Federal District made use of another
provision of the Federal Constitution itself to enact
State laws (as opposed to Supplementary Federal
Law) and charge the ITCMD on donations and
inheritances received from abroad.

The debate between States and the Federal District,
on one side, and taxpayers, on the other, was brought
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to the attention of the Federal Supreme Court (STF),
which is responsible for judging constitutional matters
in Brazil. On March 1%t, 2021, the STF decided by a
majority of votes that States and the Federal District
would not be allowed to institute the collection of
ITCMD for cases of donations and inheritances from
abroad without the appropriate Supplementary
Federal Law to regulate the matter.

The decision significantly affects and reduces the
taxation of succession and family estate planning
involving a donor domiciled abroad or inheritance
which probate is carried out abroad and beneficiaries
in Brazil since, specifically in these cases, the taxpayer
will be protected from the taxation of the “gift and
inheritance tax”, which can reach up to 8% of the
property’s assessed value.

It is worth mentioning that, as on other occasions, the
STF adjusted the effects of its decision, which will be
valid only as of the publication of the STF decision (ex
nunc). However, lawsuits pending judgement on the
date of the publication of the STF decision and
discussing (1) the State to which the taxpayer must
pay the ITCMD, considering the occurrence of double
taxation, and (2) the validity of the ITCMD charge that
has not previously been paid by the taxpayer, will also
benefit from the STF decision.

On the other hand, those who (i) are discussing the
non-payment of the ITCMD before administrative
courts and (ii) have already paid the ITCMD and have
filed lawsuit to claim its refund will not benefit from the
STF decision.

It is important to note that the STF decision does not
reach donations of assets located abroad made by a
person domiciled in Brazil, in which case the ITCMD
will still be levied in accordance with the law of the
donor’s State of residence or the Federal District.

Finally, given the impact of the STF decision on States’
and Federal Districts finances, a Bill of
Supplementary Law regulating the ITCMD on
donations and inheritance from abroad has already
been submitted to the analysis of the Brazilian
Congress.
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About Machado Associados

Our law firm was established in 1990 to offer first-
class legal services, with efficiency, security, and
reliability.

We specialize in the main Corporate Law areas,
providing services to national and international
clients of all sizes and economic sectors. Since the
onset, we are acknowledged in the market as one
of the leading firms in the tax area by our clients,
peers and the most renowned international
publications. Our excellence in the tax segment
was extended to our other practice areas, which
enjoy equal recognition and reputation.

We believe that our skilled work and our close
relationship with our clients adds value to their
business. We believe that Law is not a commodity.
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The provision of legal services is strategic and
requires unconditional dedication, continual
education and unrestricted respect of ethics.
Developing safer solutions in an environment
surrounded by legal insecurity: this is the challenge
posed and that we took on.

We have an in-depth knowledge of our clients, their
business and goals. We believe that our mission is
to help clients grow, optimize resources, seek
creative alternatives for complex problems, and
carry on the best business in a dynamic world, full
of opportunities and challenges.

Our team is comprised of professionals with
superior technical capacity, with different academic
qualifications, who work together to offer more
efficient solutions.

About WTS Global

With representation in over 100 countries, WTS
Global has already grown to a leadership position as
a global tax practice offering the full range of tax
services and aspires to become the preeminent non-
audit tax practice worldwide. WTS Global deliberately
refrains from conducting annual audits in order to
avoid any conflicts of interest and to be the long-term
trusted advisor for its international clients. Clients of
WTS Global include multinational companies,
international m.id-size companies as well as private
clients and family offices.

The member firms of WTS Global are carefully
selected through stringent quality reviews. They are
strong local players in their home market who are
united by the ambition of building a truly global
practice that develops the tax leaders of the future
and anticipates the new digital tax world.

WTS Global effectively combines senior tax
expertise from different cultures and backgrounds
and offers world-class skills in advisory, in-house,
regulatory and digital, coupled with the ability to
think like experienced business people in a
constantly changing world.

For more information please see: wts.com
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