




Confidentiality Agreement


between


Bitte WTS-Gesellschaft wählen!
Friedenstraße 22, 81671 Munich
- hereinafter referred to as "WTS" -


and


[Service Provider]
[Address]
- hereinafter referred to as the "Service Provider" -


- WTS and Service Provider hereinafter also referred to individually as "Party" 
and jointly as "Parties" -


Preamble

(1)	WTS is considering engaging the Service Provider in the field of [please describe] (hereinafter referred to as the "Project"). In connection with the initiation and implementation of the Project, the Parties may exchange certain data, documents and other information which may constitute trade and business secrets or which the disclosing party has an interest in keeping confidential.

(2)	By entering into this confidentiality agreement (the "Agreement"), the Parties intend to ensure the confidential treatment of the data, records, documents and other information exchanged with regard to the Project.

Now, therefore, the Parties agree as follows:


§ 1
Confidential Information

(1) 	"Confidential Information" within the meaning of this Agreement means

a)	all information disclosed by the disclosing Party or its affiliates within the meaning of Secs. 15 et seqq. of the German Stock Corporation Act (“AktG”) to the receiving Party, its officers, directors, employees, consultants, and representatives as well as affiliated companies within the meaning of Secs. 15 et seqq. AktG to the receiving Party or its officers, directors, employees, consultants, and representatives in connection with the Project. 

b)	the existence and content of this Agreement; and

c)	all the contents of the Project and of the discussions and negotiations between the Parties in this regard.

(2)	Confidential Information within the meaning of paragraph 1 above includes, in particular, but is not limited to, trade secrets, products, manufacturing processes, know-how, inventions, business relationships, business strategies, business plans, financial planning, personnel, digitally embodied information (data), it being irrelevant,

a)	the medium on which the Confidential Information is embodied,

b)	whether they are marked "confidential" or "secret",

c)	whether they are obviously of special economic value from the point of view of the receiving Party; or

d)	whether other technical or organisational measures are taken by the disclosing Party to protect confidentiality.

 
§ 2
Obligation of Confidentiality

(1)	Each Party hereby undertakes,	

a)	to keep the other Party's Confidential Information strictly confidential and not disclose it to any Third Party (as defined in paragraph 2);

b)	to disclose the Confidential Information of the other Party only to officers, directors, employees and consultants (the latter on a need-to-know basis) of its own company or of its affiliated companies within the meaning of Secs. 15 et seqq. AktG and in accordance with the requirements of paragraph 3;

c)	to take at least the same measures with respect to the other Party's Confidential Information as it takes to protect its own Confidential Information, and in any event, no less than it reasonably takes to prevent the disclosure of Confidential Information and to protect the other Party's interest in keeping it confidential; and 

d)	to use the Confidential Information only for the purpose of evaluating the Project and negotiating in the context of the Project; in particular, the Confidential Information shall not be used to gain a commercial advantage in competition with the other Party, any of its affiliates, or any third party.

(2) 	"Third Parties" within the meaning of this Agreement are all persons and companies that are not party to this Agreement, with the exception of persons authorised to obtain Confidential Information within the meaning of paragraph 1 lit. b) (the “Authorised Persons”). The disclosing Party may permit the receiving Party to disclose Confidential Information to Third Parties by prior written consent.

(3)	The receiving Party shall instruct the Authorised Persons about the confidential nature thereof and shall oblige them to maintain confidentiality and to comply with this Agreement when using the Confidential Information, unless the Authorised Persons are already under a professional or contractual obligation of confidentiality. 

(4)	Each Party shall promptly notify the other Party in writing or text form if it becomes aware that Confidential Information has been disclosed in any way to any Third Party.

(5)	The receiving Party is prohibited from obtaining Confidential Information by means of Reverse Engineering. "Reverse Engineering" means all actions, including observing, testing, examining, disassembling and, if necessary, reassembling, with the aim of obtaining Confidential Information.


§ 3
Exceptions

(1)	The obligation of confidentiality shall not apply if and to the extent

a)	the Confidential Information in question is in the public domain at the time it is provided by the disclosing Party for a reason other than a breach of this Agreement by the receiving Party;

b)	the Confidential Information in question becomes available to the receiving Party by means of a source other than the disclosing Party, unless it is obvious to the receiving Party that that source is itself prevented from disclosing the Confidential Information by a legal or contractual obligation;

c)	the disclosing Party has authorised the receiving Party to disclose certain Confidential Information to a Third Party by prior consent in writing or text form;

d)	the Confidential Information was already in the lawful possession of the receiving Party prior to its provision by the disclosing Party; or

e)	the receiving Party is required to disclose Confidential Information by order of a competent court, authority or mandatory provision of law or stock exchange regulation.

Apart from that, Sec. 5 of the German Law Protecting Trade Secrets (“GeschGehG”) remains unaffected by this Agreement.

(2)	If the receiving Party is compelled to disclose Confidential Information in a case under § 3 para. 1 lit. e), it shall inform the disclosing Party of the required disclosure in writing or text form without undue delay after receipt of the order or direction and shall assist the disclosing Party, at its expense, to protect the Confidential Information to the extent possible or to have it protected by court order.


§ 4
Return and Destruction of Confidential Information

(1)	Upon written request of the disclosing Party, the receiving Party shall promptly return to the disclosing Party or destroy all physical and/or electronic reproductions and copies of Confidential Information (regardless of the medium on which it is embodied) and promptly confirm to the disclosing Party, in writing or text form, the complete return or destruction of the Confidential Information received.

(2)	This obligation shall not apply to Confidential Information (1) which is stored on computer systems as part of regular and standard backups or standard archiving procedures and for which deletion is disproportionate for technical or cost reasons or (2) for which retention is required by law or by professional or internal requirements. Such Confidential Information shall be kept confidential until deleted, notwithstanding the term of this Agreement.


§ 5
No Warranty; No Granting of Rights; No Obligations with Regard to the Project

(1)	The disclosing Party does not give any guarantee or warranty with respect to the Confidential Information and does not assume any warranty. To the extent legally permissible, any claims for damages of the receiving Party arising from or in connection with the provision of Confidential Information by the disclosing Party or its affiliates within the meaning of Secs. 15 et seqq. AktG are excluded. The disclosing Party is aware that the provision of incorrect or incomplete Confidential Information may lead to increased time expenditure and/or incorrect results.

(2)	Nothing in this Agreement shall be construed as granting or conferring any rights in favour of the receiving Party by way of licence or otherwise in respect of any patent rights, copyrights, trade secrets or other intellectual property rights, nor shall this Agreement grant any rights to the receiving Party in respect of the Confidential Information other than the use of the Confidential Information as set out in this Agreement. Neither Party shall be obliged to provide the other Party with any Confidential Information. 

(3)	Nothing in this Agreement shall create any right or obligation for either Party to engage in further discussions with respect to the Project or to carry out the Project.


§ 6
Remedies

In the event of an actual or threatened breach of this Agreement by either Party, the other Party shall be entitled to preliminary relief and injunctive relief against such breach in addition to any other rights or remedies available to it at law.


§ 7
Contract for the Benefit of Third Parties; Term; Transferability

(1)	This Agreement is a contract for the benefit of third parties within the meaning of Sec. 328 of the German Civil Code (“BGB”) concerning affiliates within the meaning of Secs. 15 et seqq. AktG of a Party.

(2)	This Agreement shall enter into force upon signature and shall expire two years after signature by both Parties without the need for termination.

(3)	The rights and obligations under this Agreement are not transferable.


§ 8 
Other Duties of Confidentiality, Mandate Secrets

(1)	Statutory and professional confidentiality obligations of WTS remain unaffected.

(2)	If and insofar as the Confidential Information relates to third-party secrets, namely secrets belonging to the personal sphere of life or trade or business secrets which have been disclosed to any company listed in the Exhibit to the Annex, the provisions of the agreement attached as an Annex shall apply exclusively.


§ 9
Final Provisions

(1)	This Agreement shall be governed by the laws of the Federal Republic of Germany.

(2)	The exclusive place of jurisdiction for all disputes arising from or in connection with this Agreement shall be Munich, Germany, to the extent legally permissible.

(3)	Amendments and supplements to this Agreement must be made in writing to be effective, unless notarial certification is required. This also applies to amendments to this written form clause itself; the written form clause cannot be invalidated either orally or by implied conduct.

(4)	Should any provision of this Agreement or any provision incorporated into it in the future be wholly or partially invalid or unenforceable or subsequently lose its validity or enforceability, this shall not affect the validity of the remaining provisions. The same shall apply if it should turn out that this Agreement contains a loophole. In place of the invalid or unenforceable provisions or in order to fill the loophole, an appropriate provision shall be agreed which comes as close as possible to what the Parties intended or would have intended according to the sense and purpose of the Agreement if they had considered the point on the date of signing or when including a provision later. 


	Munich, the [date]
	Bitte WTS-Gesellschaft wählen!


	
	


[name]	[name]
[function]	[function]



	[place], the [date]
	[...]

	
	


[name]	[name]
[function]	[function]


	
	




Annex


Agreement
on the Obligation to Maintain Professional Secrecy in accordance with Sections 203 and 204 of the German Criminal Code including Instruction on the Criminal Penalties of a Breach of Duty
(Sections 62a StBerG, 43e BRAO)


I.	WTS informs the Service Provider in accordance with section 62a para. 3 sentence 2 no. 1 of the German Tax Consultancy Act (Steuerberatungsgesetz – “StBerG”) or – in accordance with the Attachment to this Agreement – section 43e para. 3 sentence 2 no. 1 of the German Federal Lawyer’s Act (Bundesrechtsanwaltsordnung – “BRAO”) of the criminal penalties arising from sections 203 and 204 of the German Criminal Code (Strafgesetzbuch – “StGB”) as follows:

1. 	If the Service Provider discloses a third-party secret that has come to his attention in the course of or on the occasion of a business service, namely a personal, business-related or trade secret that has previously been entrusted to WTS, this may be punished with imprisonment of up to one year or a fine (section 203 paras. 1, 4 sent. 1 StGB). This threat of prosecution also applies to persons who are involved in the service on behalf of the Service Provider or data protection officers working for the Service Provider (section 203 para. 4 sent. 1 StGB).

2. 	Secrets are any information that is only known by a limited group of people and that the person to whom the information relates (the holder of the secret) has an objectively justified interest in keeping it secret. In particular, this includes any information about WTS's client relationships.

3.	If the Service Provider is not a natural person, the threat of prosecution applies to the persons working for the Service Provider.

4.	In the case of the involvement of third parties (e.g., subcontractors), the Service Provider or the person acting on its behalf is liable to prosecution under penalty of imprisonment of up to one year or a fine if the third party discloses without authorisation a third party secret that has become known in the course of or on the occasion of its activities and the Service Provider does not ensure that the third party is under a non-disclosure obligation (section 203 paras. 1, 4 sent. 2 no. 2 StGB).

5.	The threatened penalty is up to two years or a fine if the offender acts in return for payment or with the intention of enriching himself or harming another person through the offence (section 203 para. 6 StGB). The same applies if the offender makes unauthorized use of a third party secret previously entrusted to WTS (section 204 StGB).

II.	The Service Provider undertakes the following obligations towards WTS and the WTS employees subject to professional secrecy:

1.	The Service Provider shall be involved in the activities of holders of professional secrets subject to a professional duty of confidentiality. The Service Provider shall maintain the confidentiality of third party secrets that have been made available to him in the awareness of the criminal consequences of a breach of the duty of confidentiality and in consideration of the contractual provisions on confidentiality agreed with WTS. The Service Provider is obliged not to use the client data provided in any other way than the scope defined in the contract.

2.	The Service Provider is authorized – with the prior consent of WTS – to involve other persons (third parties) to fulfil the contract. When using third parties (e.g., subcontractors), the Service Provider undertakes to oblige them in writing to maintain confidentiality, informing them of the criminal penalties of a breach of duty, insofar as these third parties could gain knowledge of third-party secrets in the course of their work.

3.	The Service Provider is obliged to obtain knowledge of third-party secrets only to the extent that is necessary for the fulfilment of the contract. WTS shall only provide the Service Provider with knowledge of third-party secrets to the extent that is necessary for the fulfilment of the contract. The Service Provider shall comply with appropriate organisational and technical measures to protect third-party secrets and confidential information and shall apply recognised security standards in accordance with the current state of the art.

4.	The non-disclosure obligation shall continue to apply for an indefinite period of time even after termination of the contractual relationship.

5.	The non-disclosure obligation in accordance with the above paragraphs does not apply if the Service Provider is obliged to disclose confidential information belonging to WTS due to an administrative or court decision. Insofar as this is permissible or possible in individual cases, the Service Provider shall inform WTS in advance of the obligation to disclose.

6.	The Service Provider is obliged to ensure that the service is only provided by a group of persons who are obliged to maintain secrecy.

III.	This agreement constitutes a contract for the benefit of third parties within the meaning of Sec. 328 of the German Civil Code (“BGB”) for the companies listed in the Exhibit, so that each company listed therein also informs the Service Provider in accordance with Section I. above and the Service Provider undertakes the obligations set forth in Section II. above also to each of these companies and their employees subject to professional secrecy.


Exhibit



Exhibit


Concerning Sec. 62a StBerG:
»	WTS GmbH
»	WTS Brühmüller GmbH
»	WTS Consulting GmbH
»	WTS Financial Advisory GmbH
»	WTS Group AG
»	WTS PRETAX GmbH
»	WTS Private GmbH
»	WTS RET GmbH
»	WTS Tax AG
»	WTS Wirtschaftstreuhand GmbH

Concerning Sec. 43e BRAO:
»	WTS Legal Rechtsanwaltsgesellschaft mbH
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