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EU-Kommission: Verdffentlichung von vier Steuerrichtlinien steht kurz be-
vor

Die EU-Kommission wird nachste Woche vier wichtige Entwiirfe fur Richtlinien
zum Unternehmenssteuerrecht veréffentlichen.

Hierbei handelt es sich um einen erneuten Vorschlag zur Einfihrung einer har-
monisierten und konsolidierten Kérperschaftsteuerbemessungsgrundlage. Dieses
Mal hat die Kommission jedoch ihre Strategie gedndert und sich flr den sog. two
step approach entschieden. Demnach wird sie zwei Richtlinien vorschlagen: eine
enthalt lediglich die Harmonisierung der Bemessungsgrundlage, die andere auch
die Konsolidierung. Die in der Stiddeutschen Zeitung ,geleakten” Entwirfe dieser
beiden Richtlinien (CCTB und CCCTB) zeigen bereits diesen Strategiewechsel,
datieren allerdings von Ende September und sind daher nicht mehr aktuell.

Die dritte Richtlinie ist eine Weiterentwicklung der sog. ATAD-Richtlinie (Anti-Tax-
Avoidance Directive), mit der ausschlief3lich die Missbrauchsabwehr im Bereich
von hybriden Gestaltungen im Verhéltnis zu Drittstaaten geregelt werden soll.

In einer vierten Richtlinie wird sich die EU-Kommission mit der Verbesserung der
europaischen Schiedskonvention und damit der nachtréglichen Beseitigung von
Doppelbesteuerungsfallen befassen.

BMF: Anderung der malRgebenden Betrage fiir umzugsbedingte Unter-
richtskosten und sonstige Umzugsauslagen ab 01.03.2016 und 01.02.2017

Mit Schreiben vom 18.10.2016 hat das BMF riickwirkend zum 01.03.2016 die
mafgebenden Betréage flr umzugsbedingte Unterrichtskosten und sonstige Um-
zugsauslagen bei beruflich veranlassten Umziigen erhdht. Die neuen Betrage
gelten fur Umzlge, die nach dem 28.02.2016 beendet werden. Gleichzeitig wur-
den die Betrage bekanntgemacht, die ab 01.02.2017 gelten werden.

BFH: Betriebsstattenbegriff — abkommensunabhangige Auslegung im nati-
onalen Recht (Vorrang des nationalen Betriebsstattenbegriffs)

Der BFH hat mit einem Urteil vom 20.07.2016 (I R 50/15) bestétigt, dass sich der
Betriebsstattenbegriff in § 9 Nr. 3 GewStG nach deutschem Steuerrecht und mit-
hin nach § 12 AO richtet. Er hat damit eine BFH-Entscheidung vom 07.03.1979

(I R 145/76, BStBI. 11 1979, Seite 527) bestatigt, wonach fur den Betriebsstatten-
begriff in 8 9 Nr. 3 GewStG nicht der abkommensrechtliche Betriebsstattenbegriff
mafdgeblich ist.

Im konkreten Fall hat der BFH zwar die Entscheidung der Vorinstanz insoweit
bestétigt, als sie die Einnahmen aus dem in der Turkei belegenen Einkaufsbiro
in die Ermittlung des Gewerbeertrags nach 8 7 S. 1 GewStG (i.V.m. 8 8 Abs. 1
KStG) einbezog. Die Voraussetzungen der abkommensrechtlich (also bilateral)
vereinbarten (sachlichen) Steuerfreistellung im Rahmen der Ermittlung des zu
versteuernden Einkommens hatten nicht vorgelegen. Das Einkaufsbiro in der
Turkei sei nicht als Betriebsstatte anzusehen, da Art. 5 Abs. 3 Buchst. d DBA-
Turkei 1985 ausdricklich anordne, dass "eine feste Geschaftseinrichtung, die
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ausschlieRlich zu dem Zweck unterhalten werde, fiir das Unternehmen Gliter o-
der Waren einzukaufen”, nicht als Betriebsstatte gelte.

Hingegen sei die demnach allein streitige Frage, ob die Einnahmen aus dem in
der Turkei belegenen Einkaufsbironach 8 7S. 1i.V.m. § 9 Nr. 3 S. 1 GewStG zu
kirzen seien — entgegen der Annahme von Finanzamt und Finanzgericht — zu
bejahen.

Nach Auffassung des BFH wiirden die Abkommen zur Vermeidung der Doppel-
besteuerung (DBA) lediglich festlegen, in welchem Umfang die nach innerstaatli-
chem Recht bestehende Steuerpflicht entfallen solle. Die in den einzelnen DBA
vorgenommene Bestimmung des Begriffs "Betriebsstétte” sei deshalb grundsatz-
lich nur im Rahmen der DBA anwendbar. Die Frage, ob im Ausland erzielte Ein-
nahmen bei der Ermittlung der Einklnfte zu kirzen seien und auf welche Falle
sich die Moglichkeit einer solchen Kiirzung erstrecken soll, sei dagegen eine An-
gelegenheit des innerstaatlichen Rechts.

Zwar konne der Gesetzgeber dieses ,Nebeneinander” selbstandiger Rechtskrei-
se auch aufheben. Eine solche abkommensrechtliche Verknipfung sei vorliegend
jedoch nicht zu erkennen. Vielmehr sei davon auszugehen, dass der Gesetzge-
ber der Regelung des § 9 Nr. 3 GewStG allein den innerstaatlich definierten Be-
griff zugrunde legen wollte.

Damit widerspricht der BFH der Verwaltungsauffassung, wie sie im Anwen-
dungserlass zur Abgabenordnung (AEAQ) zu § 12 Tz. 4 niedergelegt worden ist.
Dort spricht sich die Finanzverwaltung dafir aus, dass eine abkommensrechtli-
che Betriebsstattenauslegung der Abgrenzung nach § 12 AO vorgehen solle. An-
derer Auffassung war innerhalb der Finanzverwaltung die OFD Karlsruhe, die
sich bereits in einer Verfigung vom 16.09.2014 fir den Vorrang des nationalen
Betriebsstattenbegriffs ausgesprochen hatte.

BFH: Entstehung eines Auflosungsverlusts gemal 8§ 17 Abs. 4 EStG bei
nachtraglichen Anschaffungskosten

Der BFH hatte im Urteil vom 10.05.2016 (IX R 16/15, NV) daruber zu entschei-
den, zu welchem Zeitpunkt ein Auflésungsverlust nach 8§ 17 Abs. 4 EStG zu er-
fassen ist, wenn nachtragliche Anschaffungskosten entstehen.

Im zugrundeliegenden Streitfall war der Klager neben drei weiteren Gesellschaf-
tern zu 30 % am Nennkapital einer GmbH beteiligt. Im Dezember 1993 und Mérz
1994 verblirgte er sich neben einem weiteren Gesellschafter fur Verbindlichkeiten
der GmbH gegeniber der P-AG. Aufgrund der in 1994 verordneten Sequestrati-
on, d.h. der vorlaufigen Verwaltung des Vermogens durch das zustandige Amts-
gericht, kindigte die P-AG die Darlehen. Im Oktober 1994 wurde daraufhin der
Klager aus den Burgschaften in Anspruch genommen. Das Amtsgericht erdffnete
im Marz 1995 das Gesamtvollstreckungsverfahren tiber das Vermdgen der
GmbH. Der Klager wehrte sich zwar in der Folgezeit gegen die Inanspruchnahme
aus den Birgschaften; im Jahr 1999 wurde jedoch die Inanspruchnahme i.H.v.
DM 220.700 rechtskraftig bestatigt. Mit Urteil aus 2001 wurde der Klager dariiber
hinaus im Wege der Ausfallhaftung zur Einzahlung der restlichen und bis dahin
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vom Mitgesellschafter noch nicht geleisteten Stammeinlage verurteilt. In 2005
wurde das Gesamtvollstreckungsverfahren mangels Masse eingestellt.

Der Klager machte in der Einkommensteuererklarung fur das Streitjahr 2005 ei-
nen Auflésungsverlust in Hohe von insgesamt € 170.739,75 geltend. Der Betrag
setzte sich im Wesentlichen aus dem Verlust seiner (erbrachten) Stammeinlage,
der Inanspruchnahme durch den Verwalter in der Folge der Nichterbringung der
Stammeinlage, der Bilrgschaftsinanspruchnahme sowie weiteren Kosten in der
Folge des Konkurses der GmbH zusammen. Das Finanzamt lehnte die Bertck-
sichtigung des Aufldsungsverlusts im Jahr 2005 ab. Auch die Klage beim Finanz-
gericht hatte keinen Erfolg. Es kam zum Schluss, dass der Verlust bereits im Jahr
1995 entstanden sei.

Nunmehr hat der BFH die Vorentscheidung aufgehoben und die Sache an das
Finanzgericht zuriickverwiesen. Zu Unrecht habe das Finanzgericht den vom
Klager geltend gemachten Verlust aus der Aufloésung der GmbH im Streitjahr
2005 unbericksichtigt gelassen. Ein Auflosungsverlust kdnne erst dann erfasst
werden, wenn dieser feststehe. Dies sei dann der Fall, wenn der gemeine Wert
des dem Steuerpflichtigen zugeteilten oder zurtickgezahlten Vermdgens einer-
seits (§ 17 Abs. 4 S. 2 EStG) und die Liquidations- und Anschaffungskosten an-
dererseits (8 17 Abs. 2 S. 1 EStG) feststehen wiirden. Im Fall der Liquidation der
Gesellschaft kbnne eine Zuteilung oder Zurtickzahlung von Gesellschaftsvermo-
gen an die Gesellschafter regelméRig erst dann ausgeschlossen werden, wenn
die Liquidation abgeschlossen sei. Dartber hinaus sei fir die Entstehung eines
Auflésungsverlusts erforderlich, dass die Hohe der nachtraglichen Anschaffungs-
kosten feststehe.

Das Finanzgericht sei rechtsfehlerhaft davon ausgegangen, dass bereits im Jahr
1995 absehbar gewesen sei, ob und in welcher Hohe dem Klager in den Jahren
danach noch nachtragliche Anschaffungskosten oder sonstige berticksichtigende
VeraulRerungs- oder Aufgabekosten entstehen werden. Vielmehr habe erst in
2005 mit dem Abschlussbericht des Gesamtvollstreckungsverfahrens festgestan-
den, wie hoch die Aufwendungen des Kl&gers fur die Beteiligung waren.

Dem stehe auch nicht die Rechtsprechung des Senats entgegen, wonach Auf-
wendungen, die dem Gesellschafter nach Auflésung der Gesellschaft entstehen,
rickwirkende Ereignisse i.S. von § 175 Abs. 1 S. 1 Nr. 2 AO sein kénnen. Denn
eine solche Rickwirkung setze voraus, dass der Stichtag, zu dem dieser Verlust
nach den GoB realisiert ist, bereits feststehe.

Die Zurickverweisung der Sache an die Vorinstanz ist dem Umstand geschuldet,
dass noch keine Feststellungen dazu getroffen wurden, ob die Burgschaftsver-
pflichtungen eigenkapitalersetzend waren sowie ob, wann und in welcher Hohe
der Klager Zahlungen auf die Burgschaftsverpflichtungen geleistet hat.

BFH: Keine Anderung der Bemessungsgrundlage der Grunderwerbsteuer
bei Ausfall der Kaufpreisforderung aufgrund Insolvenz des Kaufers

Der BFH entschied mit Urteil vom 12.05.2016 (Il R 39/14), dass sich die Bemes-
sungsgrundlage der Grunderwerbsteuer flr einen Grundstiickskauf aufgrund der
Insolvenz des Kaufers nicht mindert.
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Mit notariellem Kaufvertrag erwarb die A-GmbH ein Grundstiick, welches in ein-
zelne Baugrundstiicke parzelliert und anschlieRend weiterverkauft werden sollte.
Bis zum jeweiligen Abverkauf der einzelnen Baugrundstiicke sollte der Kaufpreis
gestundet werden. Das Finanzamt setzte die Grunderwerbsteuer auf Grundlage
des vereinbarten Kaufpreises fest. Die A-GmbH konnte den falligen Restkauf-
preis jedoch nicht zahlen und stellte einen Insolvenzantrag. Der bestellte Insol-
venzverwalter (Klager) beantragte die Herabsetzung der Grunderwerbsteuer auf
den bis dato gezahlten Kaufpreis.

Der BFH entschied, dass eine Anderung des Grunderwerbsteuerbescheids nicht
in Betracht komme. Der Abschluss des Kaufvertrags sei der maRRgebliche Zeit-
punkt fur die Bewertung der Kaufpreisforderung. Die Bericksichtigung besonde-
rer Umsténde, welche gemal 8 12 Abs. 1 BewG einen geringeren Wert begrin-
den kdnnten, setze voraus, dass diese Umsténde der Kaufpreisforderung selbst
innewohnen. Dies sei im Streitfall nicht gegeben.

Der teilweise Ausfall der Kaufpreisforderung stelle deshalb auch kein rickwirken-
des Ereignis gemal § 175 Abs. 1 Satz 1 Nr. 2 AO dar. Selbst ein zivilrechtlich
unwirksames Rechtsgeschéft fuhre nicht zu einem riickwirkenden Ereignis, so-
weit und solange die Beteiligten das wirtschaftliche Eigentum des unwirksamen
Rechtsgeschéfts bestehen lassen. Entsprechend gelte dies auch dann, wenn
Uber das Vermdogen eines Grundstiickskaufers ein Insolvenzverfahren eréffnet
werde. Die bestehende Kaufpreisforderung sei zwar als uneinbringlich einzustu-
fen, wenn der Verkaufer im Insolvenzverfahren nicht befriedigt werden kdnne.
Dies wirke sich jedoch nicht auf den Wert der Kaufpreisforderung im Zeitpunkt
der Verwirklichung des grunderwerbsteuerbaren Tatbestands aus. Auch die
Wirksamkeit des Kaufvertrages werde dadurch nicht berthrt.

Die Eroffnung des Insolvenzverfahrens fuhrt auch nicht zu einem nachtréglichen
Erlédschen der Forderung, da sie nur eine vorlaufige Hinderung bewirke, den
Kaufpreis auf3erhalb dieses Verfahrens geltend zu machen.

Der BFH stellte zudem klar, dass die Forderung trotz Insolvenz in voller Hohe be-
stehen bleibe und deshalb keine Herabsetzung der Gegenleistung im Sinne des
§ 16 Abs. 3 GrEStG vorliege.

FG Kdln: EuGH-Vorlage zur Frage der Vereinbarkeit von 8 50d Abs. 3 EStG
2007 mit der Niederlassungsfreiheit und der Mutter-Tochter-Richtlinie

Mit Beschluss vom 08.07.2016 (2 K 2995/12) hat das FG Kéln dem EuGH die
Frage vorgelegt, ob der bis einschlie3lich VZ 2011 anwendbare 8§ 50d Abs. 3
EStG 2007 mit der Niederlassungsfreiheit und der Mutter-Tochter-Richtlinie ver-
einbar ist. Nach 8§ 50d Abs. 3 EStG 2007 mussten fur die Erstattung der Kapital-
ertragsteuer u.a. folgende Bedingungen kumulativ erfullt sein: (1) fur die Zwi-
schenschaltung der auslandischen Gesellschaft mussten wirtschaftliche oder
sonst beachtliche Griinde vorliegen, (2) die auslandische Gesellschaft musste
mindestens 10 % ihrer gesamten Bruttoertrage des betreffenden Wirtschaftsjah-
res aus eigener Wirtschaftstatigkeit erzielen und (3) die auslandische Gesell-
schaft musste mit einem fir ihren Geschéaftszweck angemessenen eingerichteten
Geschaéftsbetrieb am allgemeinen wirtschaftlichen Verkehr teilnehmen.
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Die Klagerin (eine in den Niederlanden anséassige Kapitalgesellschaft) war im
Streitjahr 2007 an einer inlandischen, operativ tatigen GmbH mit 26,5 % beteiligt.
Als reine Holdinggesellschaft libte die Klagerin keine eigene Wirtschaftstatigkeit
im Sinne des § 50d Abs. 3 EStG 2007 aus. Sie verfugte Uber Burordume und
Personal. Deren Alleingesellschafter war eine nattrliche Person mit Wohnsitz in
Deutschland. Das Bundeszentralamt fiir Steuern versagte der Klagerin die Erstat-
tung von Kapitalertragsteuer, die die inlandische Tochtergesellschaft auf eine im
Streitjahr erfolgte Dividendenzahlung einbehalten und abgefihrt hatte.

Das FG Kdln hat erhebliche Zweifel an der Vereinbarkeit der Norm mit der Nie-
derlassungsfreiheit bzw. mit der Mutter-Tochter-Richtlinie, da es an einer Recht-
fertigung fur die Versagung der Steuerentlastung fehle. Insbesondere komme es
durch die Zwischenschaltung der niederléandischen Kapitalgesellschaft nicht zu
einem ungerechtfertigten Steuervorteil, da auch bei unmittelbarer Beteiligung des
Anteilseigners der niederlandischen Kapitalgesellschaft eine Anrechnungsmog-
lichkeit auf die personliche Einkommensteuer bestiinde. Zudem sehe die Vor-
schrift nicht die Moglichkeit eines Gegenbeweises in Bezug auf eine missbréauch-
liche Gestaltung vor.

Die Vorschrift des § 50d Abs. 3 EStG wurde mit Wirkung zum 01.01.2012 deut-
lich entscharft. Insofern ist fiir Sachverhalte ab VZ 2012 im Einzelfall zu prifen,
ob und inwieweit die vom FG Kdln geduRRerten europarechtlichen Zweifel Gber-
tragbar sind.
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Urteile und Schlussantrage des EuGH bis zum 14.10.2016
Aktenzeichen ‘ Datum ‘ Stichwort

Vorlage zur Vorabentscheidung — Steuerrecht — Mehrwertsteuer — Sechste
Richtlinie 77/388/EWG — Art. 4 Abs. 1 und 4 — Richtlinie 2006/112/EG — Art. 9
und 11 — Begriff ,Steuerpflichtiger' — Gesellschaften birgerlichen Rechts, die
ihre Produkte unter einer gemeinsamen Marke und Uber eine Kapitalgesell-

C-340/15 12.10.2016 schaft vertreiben — Begriff ,eigenstandiger Unternehmer’ — Versagung der Ei-
genschaft als Steuerpflichtiger — Ruckwirkung — Sechste Richtlinie 77/388 —
Art. 25 — Richtlinie 2006/112 — Art. 272 und 296 — Pauschalregelung ftir land-
wirtschaftliche Erzeuger — Ausnahme von der Pauschalregelung — Ruckwir-
kung

Alle am 19.10.2016 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen Entscheidungs- | Stichwort

datum

N R .
| R 50/15 20.07.2016 Einwirkung abkommensrechtlicher Begriffsbestimmungen auf innerstaatliches
I Steuerrecht

Bemessungsgrundlage der Grunderwerbsteuer bei Forderungsausfall aufgrund
Il R 39/14 12.05.2016 Insolvenz des Kaufers - Bewertung der Kaufpreisforderung als Kapitalforde-
— rung nach § 12 BewG

siehe auch: Pressemitteilung Nr. 66/16 vom 19.10.2016

Il R 51/14 15.06.2016 Beri]ck§|cht|gung einer in den USA gezahlten Quellensteuer auf Versiche-
— rungsleistungen bei der Erbschaftsteuer

Alle am 19.10.2016 veroffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entscheidungs- | Stichwort

datum

Notwendigkeit einer gesonderten Feststellung des Gewinnanteils personlich
| B 32/16 29.06.2016 haftender Gesellschafter einer KGaA - Aussetzung des Klageverfahrens zur
Einkommensteuer

Ubergang einer bestehenden Ansparabschreibung nach § 7g EStG a.F. im
Wege der Gesamtrechtsnachfolge - Ausschluss eines Richters von der Aus-

VIR 23/14 07.06.2016 Ubung des Richteramtes wegen Mitwirkung an der Urteilsfindung der unteren
Instanz
| |
IX R 16/15 10.05.2016 Entstehung eines Auflésungsverlusts gemal § 17 Abs. 4 EStG bei nachtragli-
E— chen Anschaffungskosten
| |
X B 205/15 28.07.2016 Prozessurteil - fehlende Hauptsacheerledigung im Beschwerdeverfahren
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http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5de5598309aef45a18b2bf1fcbe2315dd.e34KaxiLc3eQc40LaxqMbN4Pa3uNe0?text=&docid=184448&pageIndex=0&doclang=DE&mode=req&dir=&occ=first&part=1&cid=639075
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33773&pos=0&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33774&pos=1&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33772&linked=pm
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33775&pos=2&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33776&pos=3&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33777&pos=4&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33778&pos=5&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33779&pos=6&anz=82
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Aktenzeichen Entscheidungs- | Stichwort

datum
II'S 16/16 16.08.2016 Vertretungszwang bei Anhérungsriige
| | . .
IV R 19/13 14.07.2016 Aufgabe eines landwirtschaftlichen Betriebs durch Ubertragung der Grundsti-

cke auf mehrere Erben

|
Nichtzulassungsbeschwerde: Verfahrensfehler; Prozessurteil; Klagebefugnis;

VB 32/16 23.08.2016 Wohnungseigentimergemeinschaft; GbR; Ruhen des Verfahrens

Alle bis zum 21.10.2016 veroffentlichten Erlasse

Aktenzeichen Datum Stichwort

S B S

IVC6-S ; ; ; . ; )
2175/07/1000 20.10.2016 Sﬂteuerhche Gewmnerml.ttlung, Pauschalverfahren zur Abzinsung von Schaden
I rickstellungen der Versicherungsunternehmen

|
NVC8-S Bericksichtigung auslandischer Verhaltnisse; Landergruppeneinteilung ab 1.
2285/07/1000 20.10.2016 ’

. Januar 2017

5:016

|
%OOO 19.10.2016 Muster der Vordrucke im Umsatzsteuer-Voranmeldungs- und -
> o Vorauszahlungsverfahren fiir das Kalenderjahr 2017

|
IVC5-S Steuerliche Anerkennung von Umzugskosten nach R 9.9 Absatz 2 LStR 2015;
2353/16/1000 18.10.2016 Anderung der maRgebenden Betrage fiir umzugsbedingte Unterrichtskosten
S5 und sonstige Umzugsauslagen ab 1. Marz 2016 und 1. Februar 2017
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http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33780&pos=7&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33781&pos=8&anz=82
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33782&pos=9&anz=82
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Pauschalverfahren-Abzinsung-Schadenrueckstellungen-Versicherungsunternehmen.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Pauschalverfahren-Abzinsung-Schadenrueckstellungen-Versicherungsunternehmen.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Pauschalverfahren-Abzinsung-Schadenrueckstellungen-Versicherungsunternehmen.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Beruecksichtigung-auslaendischer-Verhaeltnisse-Laendergruppeneinteilung-ab-2017.pdf;jsessionid=47E8C73707A330C9CDB658287102FE5A?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Beruecksichtigung-auslaendischer-Verhaeltnisse-Laendergruppeneinteilung-ab-2017.pdf;jsessionid=47E8C73707A330C9CDB658287102FE5A?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-10-20-Beruecksichtigung-auslaendischer-Verhaeltnisse-Laendergruppeneinteilung-ab-2017.pdf;jsessionid=47E8C73707A330C9CDB658287102FE5A?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2016-10-19-Muster-USt-Voranmeldungs-Vorauszahlungsverfahren-2017.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2016-10-19-Muster-USt-Voranmeldungs-Vorauszahlungsverfahren-2017.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2016-10-19-Muster-USt-Voranmeldungs-Vorauszahlungsverfahren-2017.pdf?__blob=publicationFile&v=2
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

On 16 March 2011, the Commission proposed a Directive for a Common Consolidated
Corporate Tax Base (CCCTB). The proposal, which is still pending in Council, is one of the
Commission’s REFIT initiatives and aims to provide companies with a single set of corporate
tax rules for doing business across the internal market. The CCCTB proposal of 2011 would
therefore allow companies to treat the Union as a single market for the purpose of corporate tax
and thereby, facilitate their cross-border activity and promote trade and investment.

It has lately become clear to the international community that the current rules for corporate
taxation no longer fit the modern context. Generally, corporate income is taxed at national level,
but the economic environment has become more globalised, mobile and digital. Business
models and corporate structures are more complex, making it easier to shift profits’.
Furthermore, the divergence of national corporate tax systems has allowed aggressive tax
planning to flourish over the last decade. Thus, when national rules are drafted without
considering the cross-border dimension of business activities, mismatches are likely to arise in
the interaction between disparate national corporate tax regimes. Such mismatches create risks
of double taxation and double non-taxation and thereby distort the functioning of the internal
market. In these circumstances, Member States find it increasingly difficult to fight effectively,
through unilateral action, against aggressive tax planning practices? in order to protect their
national tax bases from erosion and counter profit shifting.

Given that Europe's priority today is to promote sustainable growth and investment within a
fair and better integrated market, a new framework is needed for a fair and efficient taxation of
corporate profits. In this context, the CCCTB features as an effective tool for attributing income
to where the value is created, through a formula based on three equally weighted factors (i.e.
assets, labour, and sales). Since these factors are attached to where a company earns its profits,
they are more resilient to aggressive tax planning practices than the widespread transfer pricing
methods for allocating profit.

Alongside the anti-tax avoidance function of the CCCTB, the re-launched project would also
retain its features as a corporate tax system which facilitates cross-border trade and investment
in the internal market. Currently, businesses with cross-border activity have to comply with up
to 28 divergent corporate tax systems. This is a burdensome process, both timing-wise and
economically, and diverts the effort out of the main thrust of doing business. The re-launched
CCCTB would continue to offer the advantages of the proposal of 2011 in terms of subjecting
groups of companies with a taxable presence in at least one Member State to a single set of
rules for calculating their tax base across the European Union (EU) and thereby, making them
accountable to a single tax administration (‘one-stop-shop'). Cross-border loss relief would still
be an automatic outcome of consolidation and transfer pricing rules would not apply within the
group, as the distribution of the group-wide revenues would be carried out through the
formulary apportionment.

! The Commission Staff Working Document (SWD(2015) 121 final) gives a detailed overview of the
historical development and the current issues and challenges in the taxation of multinational profits.
2 "Aggressive tax planning consists in taking advantage of the technicalities of a tax system or of

mismatches between two or more tax systems for the purpose of reducing tax liability" (Commission
Recommendation of 6th December 2012 on aggressive tax planning, C(2012)8806 final).
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The difference, as compared to the proposal of 2011, is that the re-launched initiative would lay
down mandatory rules for groups above a certain size, in order to enhance the resilience of the
system against aggressive tax planning practices. Having said this, it would also be important
that the rules be made available, as an option, to entities which are subject to corporate tax in
the Union but do not meet the criteria that would subject them to the common framework.

Way forward towards a CCCTB

The discussions in Council since 2011 have shown that the CCCTB proposal, being a very
ambitious project, would be unlikely to get adopted, in its entirety, without a staged approach.
Thus, various elements (especially, tax consolidation) have given rise to a difficult debate and
could be holding back progress on other fundamental features of the system. In an effort to get
round these delays in making progress, the Commission, in its Action Plan of June 2015,
advocated a step-by-step approach to the CCCTB. According to this, it is suggested that work
on consolidation be postponed until agreement is first secured on a mandatory set of rules for
the common base, i.e. the Common Corporate Tax Base (CCTB). This does not nonetheless
change the fact that the Commission will submit the two proposals, i.e. for a CCTB and
CCCTB, simultaneously and as part of a single initiative. The proposal of 2011 for a CCCTB,
which is currently pending in Council, will be withdrawn at the same time as the Commission
adopts the new proposals for a CCTB and CCCTB. In this regard, it is fundamental that tax
consolidation remains an essential element of the CCCTB initiative, since the major tax
obstacles faced by companies in the Union can most effectively be tackled within a consolidated
group.

This proposal for a Directive focusses on the so-called ‘first step' of the staged approach. It is
thus limited to the elements of the CCTB, i.e. the rules for calculating the corporate tax base,
including certain provisions against tax avoidance and on the international dimension of the
proposed tax system. Two additional topics are covered, as compared to the proposal of 2011:
there are rules against debt bias and a super-deduction is given for research and development
(R&D). Consolidation is envisaged to be addressed in a separate proposal for a Directive (i.e.
second step), due for examination at a second stage, i.e. after the elements of the CCTB are
politically agreed. Until then, the proposal for a CCCTB will remain pending for examination
in Council. To make up for temporarily depriving taxpayers from the benefits of tax
consolidation, there is provision for a mechanism of cross-border loss relief with subsequent
recapture. This would be due to remain in force until the introduction of the consolidated tax
base (CCCTB), which makes cross-border loss relief an automatic outcome of applying the
rules.

. Consistency with existing policy provisions in the policy area

The re-launch of the CCCTB proposal lies at the heart of the Commission’s Communication on
an Action Plan for a Fair and Efficient Corporate Tax System in the EU, which was adopted on
17 June 2015. The Action Plan identified 5 key areas for action®. It reviews existing corporate
tax policies in the Union and sets out the aim of establishing a system of corporate taxation in
the EU whereby business profits are taxed in the jurisdiction where value is actually created.
The CCCTB is presented as an overarching initiative which could be an extremely effective
tool for meeting the objectives of fairer and more efficient taxation.

Furthermore, the re-launched proposal for a CCCTB would include rules to address some of
the key Actions of the OECD initiative on Base Erosion and Profit Shifting (BEPS). These
elements have now been incorporated, in the form of minimum standards, in the recently

3 COM (2015) 302 final.
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adopted Council Directive 2016/xxxx/EU of 12 July 2016 laying down rules against tax
avoidance practices that directly affect the functioning of the internal market (also referred to as
Anti-Tax Avoidance Directive (ATAD))* In fact, it should be expected that the CCCTB
incorporate the anti-tax avoidance elements of the ATAD but within the new legal context.
Namely, the norms would need to be part of a common EU-wide corporate tax system and lay
down absolute rules, rather than minimum standards.

The present initiative of re-launching the CCCTB features prominently amongst the
Commission’s envisaged projects in the field of fairer taxation. It is planned to be presented to
the public on the same day as a proposal for a Directive on hybrid mismatches involving third
countries (which will amend the ATAD) and a Directive on dispute settlement. Furthermore,
the proposal builds upon recently adopted tax projects; in addition to the ATAD, that is the
Parent-Subsidiary Directive (PSD) revisions (2014 and 2015) and the Recast Proposal for the
Interest & Royalties Directive (IRD) (2011). The PSD initiative and some of the amendments
discussed in relation to the IRD reflect the current political priorities for reinforcing EU tax
legislation against aggressive tax planning practices.

. Consistency with other Union policies

The CCCTB falls within the ambit of the Commission’s initiatives for fairer taxation and would
contribute to the elimination of obstacles which create distortions that impede the proper
functioning of the internal market. On this premise, it is largely complementary to the EU-level
legislation in company law and broadly fits with projects such as the Capital Markets Union and
the several initiatives in tax transparency, the exchange of information and anti-money laundering.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

This proposal falls within the ambit of Article 115 of the Treaty on the Functioning of the EU
(TFEU). The text stipulates that the measures of approximation under this article shall directly
affect the establishment or functioning of the internal market.

The re-launch of the CCCTB initiative aims to facilitate business within the EU by subjecting
taxpayers to a single rulebook of corporate tax legislation to apply across the internal market and
also make the system more robust and resilient to aggressive tax planning. Both objectives impact
decisively and directly on to the internal market, precisely as they aim to eradicate distortions in its
functioning.

. Subsidiarity (for non-exclusive competence)
This initiative complies with the principle of Subsidiarity.

Although the problems and reasons for action, as explained in the previous sections, have
distinct origins, it seems that their harmful effects can be tackled effectively only through a
common solution: that is, the approximation of corporate tax regimes in the Union would
mitigate distortions in the market by creating a fairer and more coherent tax environment for
businesses to operate. It is evident that for this objective to come into fruition, action is
necessary to be taken not separately by Member States in an uncoordinated fashion, but at the
level of the Union instead. Initiatives, planned and implemented by each Member State
individually, would only perpetuate, or even exacerbate, the current situation, as taxpayers
would still need to deal with 28 diverse and sometimes, conflicting tax systems.

4 OJL[.0[.. ][]
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The envisaged re-launch of the CCCTB aims to respond to the need for increased growth and
job creation in the internal market, as well as countering aggressive tax planning practices. All
these objectives essentially seek to tackle problems beyond a single Member State and
therefore, by nature require a common approach. In this light, any measures could only bring
results if the rules were applied in a uniform fashion across the internal market. If not, the
landscape in the field of corporate taxation would remain fragmented, allowing fiscal obstacles
and unfair tax competition practices to continue to flourish.

What is more, tax avoidance practices are nowadays primarily set up in a cross-border context.
It is indeed the interaction between different tax systems that generates opportunities for abuse
or facilitates taking advantage of mismatches in the interaction of national corporate tax rules.
In addition, the fact that the EU is an internal market with a high degree of integration presumes
enhanced cross-border activity, which underscores the significance of agreeing to coordinated
solutions.

Considering the scale and effects of the envisaged re-launch, its objectives, to attenuate the
distortions resulting from the current interaction of 28 national tax regimes and create more
favourable conditions for cross-border investment in the single market, would be better
achieved at Union level.

Most key features of the CCCTB system could only be dealt with through collective action. For
instance, mismatches in the legal qualification of entities or payments, leading to double
taxation or double non-taxation, would be eradicated in relations amongst companies applying
the common corporate tax rules. Separate action by Member States would only solve these
issues bilaterally in the best case scenario. By definition, cross-border loss relief could work
most effectively if all Member States engaged in giving it, even though one should neither
exclude the bilateral approach as a second-best option. Furthermore, tax-free internal group
restructurings, the elimination of complex intra-group transfer pricing as well as the
apportionment of revenues by a formula at the level of a group have a cross-border underpinning
and could only be addressed within a context of common regulation.

. Proportionality

The envisaged measures are both suitable and necessary for achieving the desired end. They do
not go further than harmonising the corporate tax base, which is a prerequisite for curbing
identified obstacles that distort the internal market. Furthermore, the re-launched CCCTB does
not restrict Member States' sovereignty to determine their desired amount of tax revenues in
order to meet their budgetary policy targets. In this regard, it does not affect Member States'
right to set their own corporate tax rates.

Although the Commission has consistently promoted the need for coordinating national tax
practices, it is clear that coordination alone would not be sufficient for eradicating tax-related
distortions in the internal market. Experience has shown that coordination is a slow process and
the results of past exercises have hitherto been modest. Moreover, tax coordination typically
addresses only specific, targeted issues and cannot cater for the wide variety of problems faced
by companies in the internal market, which require a holistic solution.

It is foreseen that the mandatory scope of the re-launched CCCTB be delineated in a way that
it only targets the necessary categories of taxpayers, i.e. groups of companies above a certain
size. This is because groups with high revenues tend to own sufficient resources which would
allow them to engage in aggressive tax planning strategies.

It follows that the envisaged rules would not exceed what is necessary to achieve the objectives
of the Treaty for a better functioning of the internal market.
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. Choice of the instrument

The distortions to the internal market, as identified earlier, may only be tackled through binding
legal rules and through a common legislative framework. Soft law would be a risky choice, as
Member States could decide not to implement it at all or it could lead to a piece-meal approach.
Such an outcome would be highly undesirable. It would risk creating legal uncertainty for
taxpayers as well as jeopardising the objectives for a coordinated and coherent corporate tax
system in the internal market. In addition, as the architecture of the common tax base should be
expected to impact on national budgets, especially through the formula apportionment, it is
critical that the rules which define its composition be applied consistently and efficiently. This
is far more likely to be achieved through binding law.

Based on Article 115 TFEU, "the Council shall, acting unanimously ... issue directives for the
approximation of laws, regulations and administrative provisions of the Member States as
directly affect the establishment or functioning of the internal market." The Treaty is therefore
prescriptive that in direct taxation, legislation shall exclusively be in the form of directives.
According to Article 288 TFEU, a directive shall be binding, as to the result to be achieved,
upon each Member State to which it is addressed, but shall leave to the national authorities the
choice of form and methods for achieving this result. In this vein, the directive should remain
general in nature since technicalities and the minute detail should be left to Member States to
decide.

3. RESULTS OF STAKEHOLDER CONSULTATIONS AND IMPACT
ASSESSMENTS
. Stakeholder consultations

The Commission organised a public consultation to involve all stakeholders and offer interested
parties the possibility of providing their input to the re-launch of the CCCTB. 175 participants
contributed to this consultation process. Registered associations contributed the largest share of
answers (37%), followed by individual companies (32%), the majority of which are SMEs; this
underlines the interest of smaller companies in the proposal.

Depending on the type of respondent, there are differences in views on whether the CCCTB is
the appropriate instrument for addressing profit shifting and reducing administrative burdens.
While the proposal is overall seen positive, the emphasis of NGOs and public bodies is more
on the impact of the CCCTB on tax planning activities. Businesses rather emphasize the
importance of reducing compliance costs and creating a business-friendly environment for
investment. Yet, they also highlight risks in incurring higher administrative costs if the rules
against tax avoidance dominate the system.

The input received in the public consultation is reflected in the impact assessment: it is referred
to in various sections as well as a dedicated annex.

. Collection and use of expertise
The impact assessment includes the results from three studies.

1. The CORTAX study provided by the Joint Research Centre of the European
Commission. The CORTAX model is a general equilibrium model designed to evaluate the
effects of corporate tax reforms in 28 EU countries, using detailed data from various data
sources.
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2. Study by the Centre for European Economic Research (ZEW) on the effects of tax
reforms on addressing the debt-equity bias on the cost of capital and effective tax rates.
The study focusses on the current extent of the corporate debt bias in tax systems of the EU28
Member States and analyses whether different reform options could in principle manage to
address the debt bias and promote investment.

3. Study by the Centre for European Economic Research (ZEW) on the impact of tax
planning on effective tax rates. The study derives average and marginal effective tax rates that
incorporate the possibility of sophisticated tax planning strategies by multinational companies,
including the use of preferential tax regimes such as.

° Impact assessment

The main policy option that has been considered is a proposal for a common consolidated
corporate tax base, but the implications of the first stage without consolidation have also been
assessed. A key choice to be made relates to the scope of such a tax base, i.e. to whom it would
apply. The main options that have been considered are to make the CCCTB mandatory for all
firms or just a subset of firms. A variety of options have been considered to address the bias
towards debt induced by current tax systems. Two principal actions are available: allowing
deductibility of both debt and equity financing costs or disallowing both. With respect to R&D
incentives, the central options consider a tax allowance for expenses for R&D investments with
varying degrees of generosity.

Valuing the different options has led to a preferred option: a CCCTB mandatory for large
companies, equipped with an 'Allowance for Growth and Investment' and with an allowance
for R&D expenses. The Allowance for Growth and Investment grants deductions for financing
costs for debt and equity within limits to avoid abuses and tax planning. The allowance for
R&D expenses is designed to at least maintain existing R&D tax incentives. The analysis shows
that the CCCTB has clear advantages over the alternative which would involve taking no action.

Implementing the preferred choice is expected to increase the fairness of tax systems and create
a level-playing field as a result of effectively removing incentives for aggressive tax planning
in the EU. This would facilitate to ensure that corporations pay their fair share of the tax burden
and enhance taxpayer morale. Furthermore, cross-border tax obstacles would be effectively
eliminated within the EU. While consolidation is clearly an important element to reduce tax
avoidance, the CCTB would already put an end to some forms of profit shifting, such as
exploiting mismatches in the interaction amongst tax systems. The distortions in the financing
decisions of companies are reduced with an Allowance for Growth and Investment, which puts
equity and debt financing on similar footing. R&D tax incentives are not only maintained but
also enhanced and streamlined.

The expected economic benefits of the proposal are positive. A common corporate tax base
with cross-border loss relief and an allowance for growth and investment would lead to an
increase in investment and employment of about 3.1% and 0.4%, respectively. Overall, growth
would increase by around 1.1%. Compliance costs are expected to decrease, notably under the
CCCTB (10% in compliance time and 2.5% in compliance costs). The cost of setting up a
subsidiary would decrease by up to 67%, making it easier for companies (including SMESs) to
go abroad.

There are no relevant environmental impacts expected from the preferred option. Social impacts
will also be limited.
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. Regulatory fitness and simplification

Tax compliance costs are an important burden for businesses and their reduction will be a major
advantage in the implementation of the CCCTB. Estimated compliance costs for large
companies amount to about 2% of taxes paid, while for SMEs the estimate was about 30% of
taxes paid. Compliance costs are estimated to increase with cross-border activity and with the
proliferation in the numbers of subsidiaries. Tax reform data show that numerous CIT reforms
took place after the crisis and many measures were directed at reinforcing the international anti-
abuse framework. In the light of this, the reduction of compliance costs when setting up an
additional subsidiary remains a major advantage: Time costs for setting up a new subsidiary in
a Member State are estimated to decrease by 62-67%. Focussing on recurring costs, i.e. ignoring
one-off switching costs, the Impact Assessment estimates a decrease in time spent on
compliance activities by 8% after implementation of the CCCTB. Based on these time
reductions, one could endeavour a rough calculation of the order of total cost savings that would
result under the CCCTB. If 5% of medium-sized companies expand abroad, a one-off cost
saving of around EUR 1 billion could be expected. If all multinational entities apply the CCCTB
recurring compliance costs could go down by about EUR 0.8 billion.

Tax administrations will benefit from reduced dealings with transfer pricing issues and a
reduced number of cases to the extent that the tax affairs of a company group is mainly dealt
with by the administration of the Member State where the parent resides. On the other side, as
long as the CCCTB is not made mandatory for all firms, national administrations will
experience additional compliance costs due to the required maintenance of two parallel systems.

To meet the objective of enhancing the fairness of the tax system in a proportionate manner,
the preferred option for the CCCTB suggest to make it compulsory only for a subset of firms,
based on their size. Thus, micro-enterprises as well as SMEs are exempted from the mandatory
application of the CCCTB. Limiting the compulsory application to groups with a consolidated
turnover above EUR 750 million serves the purpose of capturing the vast majority (ca. 64%) of
turnover generated by groups while limiting the risk of including purely domestic groups. The
threshold is coherent with the approach taken in other EU initiatives to counter tax avoidance.
At the same time, the proposal offers those companies, for which the application of the CCCTB
is not compulsory, the possibility to "opt-in" to the CCCTB system. This allows for a maximum
of flexibility for SMEs and micro-enterprises, offering to benefit from the advantages of a
CCCTB without making it compulsory for this set of companies.

4, BUDGETARY IMPLICATIONS
This proposal for a directive does not have any budgetary implications for the European Union.

5. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The Commission will review the application of the Directive five years after its entry into force
and report to Council on its operation. Member States should communicate to the Commission
the text of the provisions of national law which they adopt in the field covered by this Directive.

. Explanatory documents (for directives)
See Recital 22.
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Detailed explanation of the specific provisions of the proposal

This proposal is the ‘first step’ (CCTB) in a 2-stage approach towards an EU-wide corporate tax
system and lays down common corporate tax rules for computing the tax base of companies
and permanent establishments in the Union.

Scope: differently from the proposal of 2011, which laid down an optional system for
all, this directive will be mandatory for companies which belong to groups beyond a
certain size. The criterion for fixing a size-related threshold will refer to the total
consolidated revenue of a group which files consolidated financial statements.
Furthermore, to reach a degree of coherence between the two steps (i.e. CCTB and
CCCTB), companies will be required to meet the conditions for consolidation in order
to fall within the mandatory scope of the CCTB. This will ensure that once the full
initiative materialises with the adoption of consolidation and the apportionment
formula, all taxpayers under the CCTB will automatically move into the CCCTB
scheme. These common rules will also be available, as an option, for the companies
which do not comply with these conditions.

Definition of a permanent establishment: the concept of a permanent establishment
in this Directive is defined closely to the post-BEPS recommended definition of
permanent establishment in the OECD Model Tax Convention. Differently from the
proposal of 2011, the revised definition covers only permanent establishments situated
within the Union and belonging to a taxpayer who is resident for tax purposes within
the Union. The aim would be to ensure that all concerned taxpayers share a common
understanding and to exclude the possibility of a mismatch due to divergent
definitions. It was not seen as essential to put forward a common definition of
permanent establishments situated in a third country, or in the Union but belonging to
a taxpayer who is resident for tax purposes in a third country. The third-country
dimension is thus left to be dealt with in bilateral tax treaties and national law.

Tax base: it is designed broadly. All revenues will be taxable unless expressly
exempted. Income consisting in dividends or proceeds from the disposal of shares held
in a company outside the group will be exempt for participations of at least 10 percent,
in order to prevent the double taxation of foreign direct investment. In the same vein,
the profits of permanent establishments will also be exempt from tax in the state of the
head office.

Taxable revenues will be reduced by business expenses and certain other items. The
new proposal for a CCTB will also replicate, with some necessary adjustments to
ensure consistency, the list of non-deductible expenses that features in the proposal of
2011. To support innovation in the economy, this re-launch initiative will introduce a
super-deduction for R&D costs into the already generous R&D regime of the
proposal of 2011. The baseline rule of that proposal on the deduction of R&D costs
will thus continue to apply; so, R&D costs will be fully expensed in the year incurred
(with the exception of immovable property). In addition, taxpayers will be entitled, for
R&D expenditure up to EUR 20 000 000, to a yearly extra super-deduction of 50%.
To the extent that R&D expenditure reaches beyond EUR 20 000 000, taxpayers may
deduct 25% of the exceeding amount.

Considering that one of the key policy initiatives relating to the functioning of the
single market is to support small and innovative entrepreneurship, the re-launch
proposal for a CCTB will grant an enhanced super-deduction for start-up
companies. In that context, taxpayers who qualify as start-ups may deduct 100% of
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their R&D costs in so far as these do not exceed EUR 20 000 000 and provided that
these taxpayers do not have any associated enterprises.

Interest limitation rule: this is a new rule (absent from the proposal of 2011) which
features in the ATAD and was analysed in detail as part of the BEPS initiative. It limits
the deductibility of interest (and other financial) costs, in order to discourage practices
of profit shifting towards low-tax countries. The rule envisages to allow the full
deductibility of interest (and other financial) costs to the extent that they can be offset
against taxable interest (and other financial) revenues. Any surplus of interest costs
will be subject to deductibility restrictions, to be determined by reference to a
taxpayer’s taxable earnings before interest, tax, depreciation and amortisation
(EBITDA).

Allowance for Growth and Investment (AGI): The re-launch initiative aims to
tackle the asymmetry whereby interest paid out on loans is deductible (subject to some
limits) from taxpayers' CCTB whilst this is not the case for profit distributions. The
outcome is a definitive advantage in favour of financing through debt as opposed to
equity. Given the risks that such a situation entails for the indebtedness of companies,
the re-launch proposal for a CCTB will include a rule against debt bias, in order to
neutralise the current framework that discourages equity financing. Taxpayers will be
given an allowance for growth and investment according to which increases in their
equity will be deductible from their taxable base subject to certain conditions, such as
measures against potential cascading effects and anti-tax avoidance rules.

Depreciation: the thrust of the rule according to which fixed assets shall be
depreciable for tax purposes, subject to certain exceptions, remains the same as in the
proposal of 2011. Yet, more assets will now fall within the scope of individual
depreciation as medium-life fixed tangible assets have been removed from the pool
system.

Losses: as under the proposal of 2011, taxpayers are allowed to carry losses forward
indefinitely without restrictions on the deductible amount per year. The Directive
draws a link between the interest limitation rules and the tax treatment of losses. A
policy choice was thus made to draft a highly effective interest limitation rule, to the
effect that any amounts qualifying as a loss reflect the outcome of trading activity. The
rule has also been reinforced with an anti-abuse provision to discourage attempts to
circumvent the rules on loss deductibility through purchasing loss-making companies.

Temporary loss relief with recapture: in order to partially make up for the absence
of the benefits of cross-border consolidation during the 'first step’, there will be a
possibility to consider, under strict conditions, losses incurred by an immediate
subsidiary or permanent establishment situated in other Member States. This relief will
be temporary since the parent company will add back to its tax base, considering the
amount of losses previously deducted, any subsequent profits made by its immediate
subsidiaries or permanent establishments. Furthermore, if the incorporation does not
occur within a certain number of years, the deducted losses will anyway be
reincorporated automatically.

Anti-tax avoidance: similarly to the proposal of 2011, the system will include an array
of rules against tax avoidance. The General Anti-Abuse Rule (GAAR) is drafted in
line with the text featuring in the ATAD and is supplemented by measures designed to
curb specific types of tax avoidance. To prevent discriminatory situations, it will be
critical to ensure in practice that the GAAR applies to domestic situations, within the
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Union and vis-a-vis third countries in a uniform manner, so that their scope and results
of application in domestic and cross-border situations do not differ.

As far as specific anti-tax avoidance measures are concerned, it usually is necessary
to address the level of taxation on the other side of the border, in order to determine
whether the taxpayer is liable to tax on foreign generated income. The rules include a
switch-over clause, which is targeted against certain types of income originating in a
third country. It aims to ensure that income is taxable in the Union if it was taxed below
a certain level in the third country. Controlled foreign company legislation (CFC)
largely refers to the rule in the ATAD and has the effect of re-attributing the income
of a low-taxed controlled subsidiary to its parent company in an effort to discourage
profit shifting. CFC rules extend to the profits of permanent establishments where
those profits are not subject to tax or are tax exempt in the Member State of the
taxpayer.

Hybrid mismatches: Given that mismatches generate from national differences in the
legal qualification of certain types of entities or financial payments, they should
normally not occur amongst companies which apply the common rules of the CCTB
for calculating their tax base. Since, however, mismatches are likely to persist in the
interaction between the CCTB and national or third-country corporate tax systems, this
directive lays down rules whereby one of the two jurisdictions in a mismatch deny the
deduction of a payment or ensures that the corresponding income is included in the
corporate tax base.

11

EN





EN

Proposal for a
COUNCIL DIRECTIVE

on a Common Corporate Tax Base (CCTB)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
115 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament®,

Having regard to the opinion of the European Economic and Social Committee®,

Acting in accordance with a special legislative procedure,

Whereas:

(1)

()

©)

Companies which seek to do business across frontiers within the Union encounter
serious obstacles and market distortions owing to the existence and interaction of 28
disparate corporate tax systems. Furthermore, tax planning structures have become
ever-more sophisticated over time, as they develop across various jurisdictions and
effectively take advantage of the technicalities of a tax system or of mismatches
between two or more tax systems for the purpose of reducing the tax liability of
companies. Although those situations highlight shortcomings that are completely
different in nature, they both create obstacles which impede the proper functioning of
the internal market. Action to rectify those problems should therefore address both
types of market deficiencies.

To support the proper functioning of the internal market, the corporate tax environment
in the Union should be shaped in accordance with the principle that companies pay
their fair share of tax in the jurisdiction(s) where their profits are generated. It is
therefore necessary to provide for mechanisms that discourage companies from taking
advantage of mismatches amongst national tax systems in order to lower their tax
liability. It is equally important to also stimulate growth and economic development
in the internal market by facilitating cross-border trade and corporate investment. To
this end, it is necessary to eliminate both double taxation and double non-taxation risks
in the Union through eradicating disparities in the interaction of national corporate tax
systems. At the same time, companies need an easily workable tax and legal
framework for developing their commercial activity and expanding it across borders
in the Union. In that context, remaining cases of discrimination should also be
removed.

As pointed out in the proposal of 16 March 2011 for a Council Directive on a Common
Consolidated Corporate Tax Base (CCCTB)’, a corporate tax system which treats the

0JCL.1[...1p [...]
0JCL.1[..1p [...]
COM(2011) 121 final/2, 3.10.2011.

12

EN





EN

(4)

Q)

(6)

(")

Union as a single market for the purpose of computing the corporate tax base of
companies would facilitate cross-border activity for companies resident in the Union
and promote the objective of making it a more competitive location for investment
internationally. The proposal of 2011 for a CCCTB focussed on the objective of
facilitating the expansion of commercial activity for businesses within the Union. In
addition to that objective, it should also be taken into account that a CCCTB can be
highly effective in improving the functioning of the internal market through countering
tax avoidance schemes. In this light, the initiative for a CCCTB should be re-launched
in order to address, on an equal footing, both the aspect of business facilitation and the
initiative's function in countering tax avoidance. Such an approach would best serve
the aim of eradicating distortions in the functioning of the internal market.

Considering the need to act swiftly in order to ensure a proper functioning of the
internal market by making it, on the one hand, friendlier to trade and investment and,
on the other hand, more resilient to tax avoidance schemes, it is necessary to divide
the ambitious CCCTB initiative into two separate proposals. At a first stage, rules on
a common corporate tax base (‘CCTB’) should be enacted, before addressing, at a
second stage, the issue of consolidation.

Many aggressive tax planning structures tend to feature in a cross-border context,
which implies that the participating groups of companies possess a minimum of
resources. On this premise, for reasons of proportionality, the rules on a CCTB should
be mandatory only for companies which belong to a group of a substantial size. For
that purpose, a size-related threshold should be fixed on the basis of the total
consolidated revenue of a group which files consolidated financial statements. In
addition, to ensure coherence between the two steps of the CCCTB initiative, rules on
a CCTB should be mandatory for companies which would be considered as a group
should the full initiative materialise. In order to better serve the aim of facilitating trade
and investment in the internal market, the rules on a CCTB should also be available,
as an option, to companies which do not meet those criteria.

It is necessary to define the concept of a permanent establishment situated in the Union
and belonging to a taxpayer who is resident for tax purposes within the Union. The
aim would be to ensure that all concerned taxpayers share a common understanding
and to exclude the possibility of a mismatch due to divergent definitions. On the
contrary, it should not be seen as essential to have a common definition of permanent
establishments situated in a third country, or in the Union but belonging to a taxpayer
who is resident for tax purposes in a third country. This dimension should better be
left to bilateral tax treaties and national law due to its complicated interaction with
international agreements.

To mitigate tax avoidance risks, which distort the functioning of the internal market, a
CCTB should be designed broadly. Based on this premise, all revenues should be
taxable unless expressly exempted. As regards participations of at least 10 %, income
consisting in dividends or proceeds from the disposal of shares held in a company
outside the group should be exempt, in order to prevent double taxation in foreign
direct investment. In the same vein, the profits of permanent establishments should
also be exempt from tax in the state of the head office. It is also considered that the
exemption of income earned abroad meets the need for simplicity for businesses.
Indeed, in giving relief for double taxation, most Member States currently exempt
dividends and proceeds from the disposal of shares, thereby avoiding computing the
taxpayer's entitlement to a credit for the tax paid abroad, in particular where such
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(8)

(9)

(10)

(11)

(12)

entitlement must take account of the corporation tax paid by the company distributing
the dividends.

Taxable revenues should be reduced by business expenses and certain other items.
Deductible business expenses should normally include all costs relating to sales and
expenses linked to the production, maintenance and securing of income. To support
innovation in the economy and modernise the internal market, enhanced deductions
should be provided for research and development costs, including super-deductions,
which should be fully expensed in the year incurred (with the exception of immovable
property). In order to ensure legal certainty, there should also be a list of non-
deductible expenses.

Recent developments in international taxation have highlighted that, in an effort to
reduce their global tax liability, multinational groups of companies have increasingly
engaged in tax avoidance arrangements leading to base erosion and profit shifting,
through excessive interest payments. It is therefore necessary to limit the deductibility
of interest (and other financial) costs, in order to discourage such practices. In that
context, the deductibility of interest (and other financial) costs should only be allowed
without restrictions to the extent that those costs can be offset against taxable interest
(and other financial) revenues. Any surplus of interest costs should however be subject
to deductibility restrictions, to be determined by reference to a taxpayer’s taxable
earnings before interest, tax, depreciation and amortisation (‘EBITDA”).

The fact that interest paid out on loans is deductible from the tax base of a taxpayer
whilst this is not the case for profit distributions creates a definitive advantage in
favour of financing through debt as opposed to equity. Given the risks that this entails
for the indebtedness of companies, it is critical to provide for measures which
neutralise the current bias against equity financing. In this light, it is envisaged to give
taxpayers an allowance for growth and investment according to which increases in a
taxpayer's equity should be deductible from its taxable base subject to certain
conditions. Thus, it would be essential to ensure that the system does not suffer
cascading effects and to this end, it would be necessary to exclude the tax value of a
taxpayer's participations in associated enterprises. Finally, to make the scheme of the
allowance sufficiently robust, it would also be required to lay down anti-tax avoidance
rules.

Fixed assets should be depreciable for tax purposes, subject to certain exceptions.
Whilst long- and medium-life fixed tangible and intangible assets should be
depreciated individually, all other depreciable assets should be placed in a pool.
Depreciation in a pool simplifies matters for both the tax authorities and taxpayers
since it avoids the need to establish and maintain a list of every single type of fixed
asset and its useful life.

In order to discourage the shifting of passive (mainly, financial) income out of highly-
taxed companies, any losses that such companies may incur at the end of a tax year
should be presumed to mostly correspond to the results of trading activity. Based on that
premise, taxpayers should be allowed to carry losses forward indefinitely without
restrictions on the deductible amount per year. Since the carry-forward of losses is
intended to ensure that a taxpayer pays tax on its real income, there is no reason to place
a time limit on carry forward. Regarding the prospect for a loss carry-back, no such a
rule would need to be introduced because that this is relatively rare in the practice of
Member States, and tends to lead to excessive complexity. Furthermore, an anti-abuse
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(13)

(14)

(15)

(16)

(17)

provision should be laid down in order to prevent, thwart or counter attempts to
circumvent the rules on loss deductibility through purchasing loss-making companies.

In order to facilitate the cash-flow capacity of businesses — for instance, by
compensating start-up losses in a Member State with profits in another Member State
— and encourage the cross-border expansion within the Union, taxpayers should be
entitled to temporarily take into account the losses incurred by their immediate
subsidiaries and permanent establishments situated in other Member States. For that
purpose, a parent company or head office located in a Member State should be able to
deduct from its tax base, in a given tax year, the losses incurred in the same tax year
by its immediate subsidiaries or permanent establishments situated in other Member
States in proportion to its holding. The parent company should then be required to add
back to its tax base, considering the amount of losses previously deducted, any
subsequent profits made by those immediate subsidiaries or permanent establishments.
As it is vital to safeguard national tax revenues, the deducted losses should also be
reincorporated automatically if this has not already occurred after a certain number of
years or if the requisites to qualify as an immediate subsidiary or permanent
establishment are no longer met.

To avoid the base erosion of higher tax jurisdictions through shifting profits via
inflated transfer prices towards lower tax countries, transactions between a taxpayer
and its associated enterprise(s) should be subject to pricing adjustments in line with
the 'arm’s length' principle, which is a generally applied criterion.

It is crucial to provide for appropriate anti-tax avoidance measures in order to reinforce
the resilience of the rules on a CCTB against aggressive tax planning practices.
Specifically, the system should include a general anti-abuse rule (‘GAAR’),
supplemented by measures designed to curb specific types of avoidance. Given that
GAARs have the function of tackling abusive tax practices that have not yet been dealt
with through specifically targeted provisions, they fill in gaps, which should not affect
the applicability of specific anti-avoidance rules. Within the Union, GAARs should be
applied to arrangements that are not genuine. It is furthermore important to ensure that
the GAAR apply in a uniform manner to domestic situations, cross-border situations
within the Union and cross-border situations involving companies established in third
countries, so that their scope and results of application do not differ.

As far as specific anti-tax avoidance measures are concerned, it is often necessary to
ascertain the level of taxation on the other side of the border, in order to determine
whether the taxpayer is liable to pay tax on foreign generated income. This would
create a level-playing field regarding the level of tax and competition within the
internal market and also protect the market from base erosion vis-a-vis third countries.
In this context, it is necessary to provide for a switch-over clause targeting some types
of income earned in a third country, such as profit distributions and proceeds from the
disposal of shares, in order to ensure that income be taxable in the Union if it has been
taxed below a certain level in a third country. Controlled foreign company (‘CFC’)
legislation is also an indispensable element of a corporate tax system and has the effect
of re-attributing the income of a low-taxed controlled subsidiary to its parent company
in an effort to discourage profit shifting. In that regard, it is necessary that CFC rules
extend to the profits of permanent establishments where those profits are not subject
to tax or are tax exempt in the Member State of the taxpayer.

Taking into account that the effect of hybrid mismatches is usually a double deduction
(i.e. deduction in both states) or a deduction of the income in one state without
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(18)

(19)

(20)

inclusion in the tax base of another, such situations clearly affect the internal market
by distorting its mechanisms and creating loopholes for tax avoidance practices to
flourish. Given that mismatches generate from national differences in the legal
qualification of certain types of entities or financial payments, they normally do not
occur amongst companies which apply the rules of a CCTB for calculating their tax
base. Mismatches would however persist in the interaction between the CCTB and
national or third-country corporate tax systems. To neutralise the effects of hybrid
mismatch arrangements, it is necessary to lay down rules whereby one of the two
jurisdictions in a mismatch deny the deduction of a payment or ensures that the
corresponding income is included in the corporate tax base.

The European Data Protection Supervisor was consulted in accordance with Article
28(2) of Regulation (EC) No 45/2001 of the European Parliament and of the Council®.
Any processing of personal data carried out within the framework of this Directive
must also comply with applicable national provisions on data protection implementing
Directive 95/46/EC®, which will be replaced by Regulation (EU) 2016/679%°, and with
Regulation (EC) No 45/2001'L.

In order to supplement or amend certain non-essential elements of this Directive, the
power to adopt acts in accordance with Article 290 of the Treaty on the Functioning of
the European Union should be delegated to the Commission with respect of (i) taking
into account changes to the laws of Member States concerning the company forms and
corporate taxes and amend Annexes | and Il accordingly; (ii) laying down additional
definitions; (iii) enacting detailed rules against tax avoidance in a number of specified
fields relevant to the allowance for growth and investment ; (iv) defining the concepts
of legal and economic ownership of leased assets in more detail; (v) calculating the
capital and interest elements of lease payments and the depreciation base of leased
assets; and (vi) defining more precisely the categories of fixed assets subject to
depreciation. It is of particular importance that the Commission carry out appropriate
consultations during its preparatory work, including at expert level. The Commission,
when preparing and drawing up delegated acts, should ensure a simultaneous, timely
and appropriate transmission of relevant documents to the European Parliament and the
Council.

In order to ensure uniform conditions for the implementation of this Directive,
implementing powers should be conferred on the Commission to adopt annually a list
of third country company forms that are similar to the company forms listed in Annex
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Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by the Community institutions
and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal date and on the free movement of such data (OJ
L 281, 23.1.1995, p. 31).

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016,
p. 1).

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by the Community institutions
and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1-22).
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(21)

(22)

(23)

I. Those powers should be exercised in accordance with Regulation (EU) No 182/2011
of the European Parliament and of the Council*?.

Since the objectives of this Directive, namely to improve the functioning of the internal
market through countering practices of international tax avoidance and to facilitate
businesses in expanding across borders within the Union, cannot be sufficiently
achieved by the Member States acting individually and in a disparate fashion because
coordinated action is necessary to obtain these objectives, but can rather, by reason of
the fact that the Directive targets inefficiencies of the internal market that originate in
the interaction between disparate national tax rules which impact on the internal
market and discourage cross-border activity, be better achieved at Union level, the
Union may adopt measures, in accordance with the principle of subsidiarity as set out
in Article 5 of the Treaty on European Union. In accordance with the principle of
proportionality, as set out in that Article, this Directive does not go beyond what is
necessary in order to achieve those objectives, especially considering that its
mandatory scope is limited to groups beyond a certain size.

In accordance with the Joint Political Declaration of 28 September 2011 of Member
States and the Commission on explanatory documents®®, Member States have
undertaken to accompany, in justified cases, the notification of their transposition
measures with one or more documents explaining the relationship between the
components of a directive and the corresponding parts of national transposition
instruments. With regard to this Directive, the legislator considers the transmission of
such documents to be justified.

The Commission should be required to review the application of the Directive five
years after its entry into force and report to the Council on its operation. Member States
should be required to communicate to the Commission the text of the provisions of
national law which they adopt in the field covered by this Directive,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER I

SUBJECT MATTER, SCOPE AND DEFINITIONS

Article 1
Subject matter

This Directive establishes a system of a common base for the taxation of certain
companies and lays down rules for the calculation of that base.

A company that applies the rules of this Directive shall cease to be subject to the
national corporate tax law in respect of all matters regulated by this Directive, unless
otherwise stated.
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Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerning mechanisms for control by Member States of the
Commission’s exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).

0J C 369, 17.12.2011, p. 14.
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Article 2
Scope

The rules of this Directive shall apply to a company that is established under the laws
of a Member State, including its permanent establishments in other Member States,
where the company meets all of the following conditions:

(@) it takes one of the company forms listed in Annex I;

(b) it is subject to one of the corporate taxes listed in Annex Il or to a similar tax
subsequently introduced:;

(c) itbelongs to a consolidated group for financial accounting purposes with a total
consolidated group revenue that exceeded EUR 750 000 000 during the
financial year preceding the relevant financial year;

(d) it qualifies as a parent company or qualifying subsidiary as referred to in Article
3 and/or has one or more permanent establishment in other Member States as
referred to in Article 5.

This Directive shall also apply to a company that is established under the laws of a
third country in respect of its permanent establishments situated in one or more
Member State where the company meets the conditions laid down in points (b) to (d)
of paragraph 1.

As regards whether the company meets the condition of point (a) in paragraph 1, it
shall suffice that the company in a third country has a similar form to one of the
company forms in Annex |. For the purposes of point (a) of paragraph 1, the
Commission shall adopt annually a list of third country company forms that are similar
to the company forms listed in Annex I. That implementing act shall be adopted in
accordance with the examination procedure referred to in Article 68(2). The fact that
a third country company form is not included in that list shall not preclude the
application of the rules of this Directive to that form.

A company that meets the conditions of points (a) and (b) of paragraph 1, but does not
meet the conditions of points (c) or (d) of that paragraph, may opt, including for its
permanent establishments situated in other Member States, to apply the rules of this
Directive for a period of five tax years. That period shall automatically be extended
for successive terms of five tax years, unless there is a notice of termination as referred
to in Article 65(3). The conditions under points (a) and (b) of paragraph 1 shall be met
each time the extension takes place.

The rules of this Directive shall not apply to a shipping company under a special tax
regime. A shipping company under a special tax regime shall be taken into account for
the purpose of determining the companies which are members of the same group as
referred to in Article 3.

The Commission shall be empowered to adopt delegated acts in accordance with
Article 66 to amend Annexes | and 1l to take account of changes to the laws of the
Member States concerning company forms and corporate taxes.

Article 3
Parent company and qualifying subsidiaries

A qualifying subsidiary means every immediate and lower-tier subsidiary in which the
parent company holds the following rights:
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(@) it has aright to exercise more than 50 % of the voting rights; and

(b) it has an ownership right amounting to more than 75 % of the subsidiary’s capital
or owns more than 75 % of the rights giving entitlement to profit.

For the purpose of calculating the thresholds referred to in paragraph 1 in relation to
lower-tier subsidiaries, the following rules shall be applied:

(@ once the voting-right threshold is reached in respect of a subsidiary, the parent
company shall be considered to hold 100 % of these rights;

(b) entitlement to profit and ownership of capital shall be calculated by multiplying
the interests held, directly and indirectly, in subsidiaries at each tier. Ownership
rights amounting to 75 % or less held directly or indirectly by the parent
company, including rights in companies resident in a third country, shall also be
taken into account in the calculation.

Article 4
Definitions

For the purposes of this Directive, the following definitions shall apply:

1)
)
(3)
(4)
(5)

(6)

(")
(8)

(9)

(10)

‘taxpayer' means a company that meets the conditions of Article 2(1) or (2), or has
opted for applying the rules of this Directive in accordance with Article 2(3);

'non-taxpayer' means a company that does not meet the conditions of Article 2(1) or
(2) and has not opted for applying the rules of this Directive in accordance with
Article 2(3);

'resident taxpayer' means a taxpayer that is resident for tax purposes in a Member State;

'non-resident taxpayer' means a taxpayer that for tax purposes is not resident in a
Member State;

'revenues’ means proceeds of sales and of any other transactions, net of value added
tax and other taxes and duties collected on behalf of government agencies, whether of
a monetary or non-monetary nature, including proceeds from disposals of assets and
rights, interest, dividends and other profits distributions, proceeds of liquidations,
royalties, subsidies and grants, gifts received, compensations and ex-gratia payments.
Revenues shall also include non-monetary gifts made by a taxpayer. Revenues shall
not include equity raised by the taxpayer or debt repaid to it;

‘'expenses’ means decreases in net equity of the company during the accounting period
in the form of outflows or a reduction in the value of assets or in the form of a
recognition or increase in the value of liabilities, other than those relating to monetary
or non-monetary distributions to shareholders or equity owners in their capacity as
such.

'tax year' means a calendar year or any other appropriate period for tax purposes;

‘profit’ means an excess of revenues over deductible expenses and other deductible
items in a tax year,;

'loss" means an excess of deductible expenses and other deductible items over revenues
in a tax year,;

‘consolidated group for financial accounting purposes' means all entities that are fully
included in consolidated financial statements drawn up in accordance with the
International Financial Reporting Standards or a national financial reporting system;
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11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

'research and development’ means experimental or theoretical work undertaken
primarily to acquire new knowledge of the underlying foundations of phenomena and
observable facts, without any particular application or use in view (basic research);
original investigation undertaken in order to acquire new knowledge but directed
primarily towards a specific, practical aim or objective (applied research); systematic
work, drawing on knowledge gained from research and practical experience and
producing additional knowledge, which is directed to producing new products or
processes or to improving existing products or processes (experimental development);

'borrowing costs' means interest expenses on all forms of debt, other costs
economically equivalent to interest and expenses incurred in connection with the
raising of finance, as defined in national law, including payments under profit
participating loans, imputed interest on convertible bonds and zero coupon bonds,
payments under alternative financing arrangements, the finance cost elements of
finance lease payments, capitalised interest included in the balance sheet value of a
related asset, the amortisation of capitalised interest, amounts measured by reference
to a funding return under transfer pricing rules, notional interest amounts under
derivative instruments or hedging arrangements related to an entity's borrowings, the
notional yield on net equity increases as referred to in Article 11 of this Directive,
certain foreign exchange gains and losses on borrowings and instruments connected
with the raising of finance, guarantee fees for financing arrangements, arrangement
fees and similar costs related to the borrowing of funds;

‘exceeding borrowing costs' means the amount by which the deductible borrowing
costs of a taxpayer exceed taxable interest revenues and other taxable revenues that
the taxpayer receives and which are economically equivalent to interest revenues;

‘transfer of assets' means an operation whereby a Member State loses the right to tax
the transferred assets, whilst the assets remain under the legal or economic ownership
of the same taxpayer;

'‘transfer of tax residence' means an operation whereby a taxpayer ceases to be resident
for tax purposes in a Member State, whilst acquiring tax residence in another Member
State or third country;

‘transfer of a business carried on by a permanent establishment' means an operation
whereby a taxpayer ceases to have taxable presence in a Member State whilst acquiring
such presence in another Member State or third country without becoming resident for
tax purposes in that Member State or third country;]

'value for tax purposes' means the depreciation base of a fixed asset or asset pool, less
total depreciation deducted;

'market value' means the amount for which an asset can be exchanged or mutual
obligations can be settled between willing unrelated parties in a direct transaction.

‘fixed assets’ means tangible assets acquired for value or created by the taxpayer and
intangible assets acquired for value that are capable of being valued independently and
that are used in the business for producing, maintaining or securing income for more
than 12 months, except where their acquisition or construction cost is less than EUR
1,000. Fixed assets shall also include financial assets, with the exception of financial
assets held for trading in accordance with to Article 21;

‘financial assets' means shares in, and loans to, associated enterprises as referred to in
Article 56 of this Directive, participating interests as defined in Article 2(2) of
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(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

Directive 2013/34/EU of the European Parliament and of the Council**, loans to
undertakings with which the taxpayer is linked by virtue of participating interests,
investments held as fixed assets, other loans, and own shares to the extent that national
law permits their being shown in the balance sheet;

‘acquisition or construction cost' means the amount of cash or cash equivalents paid or
payable or the value of other assets given in exchange for or consumed to acquire a
fixed tangible asset at the time of its acquisition or construction.

'long-life fixed tangible assets' means fixed tangible assets with a useful life of 15 years
or more. Buildings, aircraft and ships shall be considered to be long-life fixed tangible
assets;

'medium-life fixed tangible assets’ means fixed tangible assets that do not qualify as
long-life fixed tangible assets under point 22 and have a useful life of eight years or
more.

'second-hand assets' means fixed assets with a useful life that was partly exhausted
when they were acquired and that are suitable for further use in their current state or
after repair;

‘useful life' means the period for which an asset is expected to be available for use or
the number of production or similar units that a taxpayer expected to obtain from the
asset ;

'improvement costs' means any additional expenditure on a fixed asset that
substantially increases the capacity of the asset or substantially improves its
functioning or represents more than 10 percent of the initial depreciation base of the
asset;

'stocks and work-in-progress' means assets for sale or in the process of production for
sale or in the form of materials or supplies to be consumed in the production process
or in the rendering of services;

‘economic owner' means the person who receives substantially all the benefits and
bears all the risks attached to a fixed asset, regardless of whether that person is the
legal owner. A taxpayer who has the right to possess, use and dispose of a fixed asset
and bears the risk of its loss or destruction shall in any event be considered the
economic owner;

‘financial undertaking' means any of the following entities:

(@) a credit institution or an investment firm as defined in point (1) of Article 4(1)
of Directive 2004/39/EC of the European Parliament and of the Council®, an
AIFM as defined in point (b) of Article 4(1) of Directive 2011/61/EU of the
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European Parliament and of the Council*®, or a management company as defined
in point (b) of Article 2(1) of Directive 2009/65/EC of the European Parliament
and of the Council®’;

(b) an insurance undertaking as defined in point (1) of Article 13 of Directive
2009/138/EC of the European Parliament and of the Council?®;

(c) a reinsurance undertaking as defined in point (4) of Article 13 of Directive
2009/138/EC,;

(d) an institution for occupational retirement provision as defined in point (a) of
Article 6 of Directive 2003/41/EC of the European Parliament and of the
Council®®, unless a Member State has chosen not to apply that Directive in whole
or in part to that institution in accordance with Article 5 of that Directive, or the
delegate of an institution for occupational retirement provision as referred to in
Article 19(1) of Directive 2003/41/EC;

(e) apension institution operating pension schemes which qualify as social security
schemes covered by Regulation (EC) No 883/2004 of the European Parliament
and of the Council?®® and by Regulation (EC) No 987/2009 of the European
Parliament and of the Council?!, as well as any legal entity set up for the purpose
of investment in such pension schemes;

(f) an AlF as defined in point (a) of Article 4(1) of Directive 2011/61/EU, which is
managed by an AIFM as defined in point (b) of Article 4(1) of Directive
2011/61/EU, or an AIF supervised under national law;

(g) aUCITS as defined in Article 1(2) of Directive 2009/65/EC;

(h) a CCP as defined in point (1) of Article 2 of Regulation (EU) No 648/2012 of
the European Parliament and of the Council??;

(i) a central securities depository as defined in point (1) of Article 2(1) of
Regulation (EU) No 909/2014 of the European Parliament and of the Council®;
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(30)

(31)

(32)

(33)

‘entity’ means any legal arrangement to carry on business through either a company or
a structure that is transparent for tax purposes;

'hybrid mismatch' means a situation between a taxpayer and an associated enterprise
or a structured arrangement between parties in different tax jurisdictions where the
following outcome is attributable to differences in the legal characterisation of a
financial instrument or entity, or the treatment of a commercial presence as a
permanent establishment:

(@) adeduction of the same payment, expenses or losses from the taxable base occurs
both in the jurisdiction in which the payment has its source, the expenses are
incurred or the losses are suffered and in the other jurisdiction (‘double
deduction’); or

(b) adeduction of a payment from the taxable base in the jurisdiction in which the
payment has its source without a corresponding inclusion for tax purposes of the
same payment in the other jurisdiction (‘deduction without inclusion’); or,

(c) in case of differences in the treatment of a commercial presence as a permanent
establishment, non-taxation of income which has its source in a jurisdiction
without a corresponding inclusion for tax purposes of the same income in the
other jurisdiction (‘'non-taxation without inclusion’).

A hybrid mismatch only arises to the extent that the same payment deducted, expenses
incurred or losses suffered in two jurisdictions exceed the amount of income that is
included in both jurisdictions and which can be attributed to the same source.

A hybrid mismatch also includes the transfer of a financial instrument under a
structured arrangement involving a taxpayer where the underlying return on the
transferred financial instrument is treated for tax purposes as derived simultaneously
by more than one of the parties to the arrangement, who are resident for tax purposes
in different jurisdictions, giving rise to the following outcome:

(@) a deduction of a payment connected with the underlying return without a
corresponding inclusion for tax purposes of such payment, unless the underlying
return is included in the taxable income of one the parties involved; or

(b) a relief for tax withheld at source on a payment derived from the transferred
financial instrument to more than one of the parties involved;

'structured arrangement’ means an arrangement involving a hybrid mismatch where
the mismatch is priced into the terms of the arrangement or an arrangement that has
been designed to produce a hybrid mismatch outcome, unless the taxpayer or an
associated enterprise could not reasonably have been expected to be aware of the
hybrid mismatch and did not share in the value of the tax benefit resulting from the
hybrid mismatch;

'national corporate tax law' means the statute of a Member State which provides for
one of the taxes listed in Annex II.

The Commission may adopt delegated acts in accordance with Article 66 in order to lay down
definitions of more concepts.
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Article 5

Permanent establishment in a Member State of a taxpayer who is resident for tax purposes in

the Union

A taxpayer shall be considered to have a permanent establishment in a Member State

other than the Member State in which it is resident for tax purposes when it has a fixed
place in that other Member State through which it carries on its business, wholly or
partly, including in particular:

(a)
(b)
(©)
(d)
(€)
()

a place of management;
a branch;

an office;

a factory;

a workshop;

a mine, an oil or gas well, a quarry or any other place of extraction of natural
resources.

A building site or construction or installation project shall constitute a permanent

establishment only if it lasts more than twelve months.

The term 'permanent establishment' shall not include the following activities, provided

that such activities are or, the overall activity of the fixed place of business in the case
of point (f) is, of auxiliary or preparatory character:

(@)
(b)
(©)
(d)

(€)
(f)

the use of facilities solely for the purpose of storage, display or delivery of goods
or merchandise belonging to the taxpayer;

the maintenance of a stock of goods or merchandise belonging to the taxpayer
for the sole purpose of storage, display or delivery;

the maintenance of a stock of goods or merchandise belonging to the taxpayer
for the sole purpose of being processed by another person;

the maintenance of a fixed place of business for the sole purpose of purchasing
goods or merchandise for the taxpayer or for collecting information for the
taxpayer;

the maintenance of a fixed place of business for the sole purpose of carrying on
any other activity for the taxpayer;

the maintenance of a fixed place of business for the sole purpose of any
combination of activities mentioned in points (a) to (e);

Without prejudice to paragraph 5, where a person is acting in a Member State on behalf

of a taxpayer and, in doing so, habitually concludes contracts, or habitually plays the
principal role leading to the conclusion of contracts that are routinely concluded
without material modification by the taxpayer, the taxpayer shall be deemed to have a
permanent establishment in that Member State in respect of the activities undertaken
by that person for the taxpayer.

The contracts under the first subparagraph shall be concluded:

(@)
(b)

in the name of the taxpayer, or

for the transfer of the ownership of, or for the granting of the right to use,
property owned by that taxpayer or that the taxpayer has the right to use, or
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(©)

for the provision of services by the taxpayer.

The first and second subparagraphs shall not apply if the activities of that person are
auxiliary or preparatory as referred to in paragraph 3 so that, if exercised through a
fixed place of business, would not make this fixed place of business a permanent
establishment under the provisions of that paragraph.

(@)

(b)

Paragraph 4 shall not apply where the person acting in a Member State on behalf
of a taxpayer carries on business in that Member State as an independent agent
and acts for the taxpayer in the ordinary course of that business. Where, however,
a person acts exclusively or almost exclusively on behalf of one or more
taxpayers to which it is ‘closely related', that person shall not be considered to be
an independent agent within the meaning of this paragraph with respect to these
taxpayers.

For the purposes of this Article, a person is ‘closely related’ to a taxpayer if one
possesses, directly or indirectly, a right to exercise more than 50 % of the voting
rights in the other or an ownership right amounting to more than 50 % of the
other's capital or more than 50 % of the rights giving entitlement to profit.

The fact that a taxpayer who is resident for tax purposes in a Member State controls,
or is being controlled by, a taxpayer who is tax resident in another Member State or
carries on business in that other Member State (whether through a permanent
establishment or otherwise), shall not of itself mean that any of the taxpayers is a
permanent establishment of the other.

CHAPTER Il

CALCULATION OF THE TAX BASE

Article 6
General principles

In calculating the tax base, profits and losses shall be recognised only when realised.

Transactions and taxable events shall be measured individually.

The calculation of the tax base shall be carried out in a consistent manner unless
exceptional circumstances justify a change.

The tax base shall be calculated for each tax year unless otherwise provided. A tax
year shall be any twelve-month period, unless otherwise provided.

Article 7
Elements of the tax base

The tax base shall be calculated as revenues less exempt revenues, deductible expenses and
other deductible items.
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Article 8
Exempt revenues

The following revenues shall not be included in the tax base:

(@)
(b)

(©)

(d)

(€)

EN

subsidies directly linked to the acquisition, construction or improvement of fixed assets
that are subject to depreciation in accordance with Articles 31 to 41,

proceeds from the disposal of pooled assets referred to in Article 37(2), including the
market value of non-monetary gifts;

proceeds from a disposal of shares, provided that the taxpayer has maintained a
minimum holding of 10 % in the capital or 10 % of the voting rights of the company
during the 12 months preceding the disposal, with the exception of proceeds resulting
from a disposal of shares held for trading as referred to in Article 21(3) and of shares
held by life insurance undertakings in accordance with point (b) of Article 28;

received profit distributions, provided that the taxpayer has maintained a minimum
holding of 10 % in the capital or 10 % of the voting rights of the distributing company
for 12 consecutive months, with the exception of profit distributions from shares held
for trading as referred to in Article 21(4) and profit distributions received by life
insurance undertakings in accordance with point (c) of Article 28;

income of a permanent establishment received by the taxpayer in the Member State
where the taxpayer is resident for tax purposes.

Article 9
Deductible expenses

Expenses shall be deductible only to the extent that they are incurred in the direct
business interest of the taxpayer.

The expenses referred to in paragraph 1 shall include all costs of sales and all expenses,
net of deductible value added tax, that the taxpayer incurred with a view to obtaining
or securing income, including costs for research and development and costs incurred
in raising equity or debt for the purposes of the business.

In addition to the amounts which are deductible as costs for research and development
in accordance with paragraph 2, the taxpayer may also deduct, per tax year, an extra
50% of such costs that it incurred during that year. To the extent that costs for research
and development reach beyond EUR 20 000 000, the taxpayer may deduct 25% of the
exceeding amount.

By way of derogation from the first subparagraph, the taxpayer may deduct an extra
100% of its costs for research and development up to EUR 20 000 000 where that
taxpayer meets all of the following conditions:

@ it is an unlisted enterprise with fewer than 50 employees and an annual turnover
and/or annual balance sheet total that does not exceed EUR 10 000 000;

(b) it has not been registered for longer than five years. If the taxpayer is not subject
to registration, the period of five years may be taken to start at the moment that
the enterprise either starts, or is liable to tax for, its economic activity;

(©) it has not been formed through a merger;
(d) it does not have any associated enterprises.
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Member States may provide for the deduction of gifts and donations to charitable
bodies.

Article 10
Other deductible items

A deduction shall be made in respect of the depreciation of fixed assets referred to in Articles
30 to 40.

Article 11
Allowance for growth and investment (‘AGI’)

For the purposes of this Article, 'AGI equity base' means, in a given tax year, the
difference between the equity of a taxpayer and the tax value of its participation in the
capital of associated enterprises as referred to in Article 56.

For the purposes of this Article, 'equity’ means any of the following:

(@) ‘'capital and reserves', as described in letter A., under 'Capital, reserves and
liabilities' in Annex I11 to Directive 2013/34/EU of the European Parliament and
of the Council?*;

(b) ‘'capital and reserves', as described in letter L. in Annex IV to Directive
2013/34/EU;

(c) ‘'equity’, as defined in the International Financial Reporting Standards which are
adopted and used in the Union pursuant to Regulation (EC) No 1606/2002 of the
European Parliament and of the Council?®.

An amount equal to the notional yield on the allowance for growth and investment
(‘AGP’) equity base increases shall be deductible from the taxable base of a taxpayer
according to paragraphs 1 to 6. If there is an AGI equity base decrease, an amount
equal to the notional yield on the AGI equity base decrease shall become taxable.

AGI equity base increases or decreases shall be calculated, for the first ten tax years
that a taxpayer is subject to the rules of this Directive, as the difference between its
current level of AGI equity base and its AGI equity base on the first day of the first tax
year under the rules of this Directive. After the first ten tax years, the reference to the
amount of AGI equity base that shall be deductible against the current level of AGI
equity base shall annually be moved forward by one tax year.

The notional yield referred to in paragraph 3 shall be [equal to the yield of the euro
area 10-year government benchmark bond in December of the relevant tax year, as
published by the European Central Bank. A floor of zero per cent shall apply where
the curve of the annual yield is negative].

The Commission shall be empowered to adopt delegated acts in accordance with
Acrticle 66 to lay down more detailed rules against tax avoidance, and more particularly
in the following fields relevant to the AGI:
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(@) intra-group loans and loans involving associated enterprises;
(b) cash contributions and contributions in kind;
(c) transfers of participations;

(d) the re-categorisation of old capital as new capital through liquidations and the
creation of start-ups;

(e) the creation of subsidiaries;
(f) acquisitions of businesses held by associated enterprises;

(g) double-dipping structures combining interest deductibility and deductions under
the AGI;

(h) increases in the amount of loan financing receivables towards associated
enterprises as compared to the amount of such receivables at the reference date.

Article 12
Non-deductible items

By way of derogation from Articles 9 and 10, the following items shall be non-deductible:

(@)
(b)

(©)

(d)
(€)
(f)

(9)

(h)
(i)

1)

profit distributions and repayments of equity or debt;

50 % of entertainment costs, up to an amount that does not exceed [x] % of revenues
in the tax year;

the transfer of retained earnings to a reserve that forms part of the equity of the
company;

corporate tax and similar taxes on profits;
bribes and other illegal payments;

fines and penalties, including charges for late payment, that are due to a public
authority for breach of any legislation;

expenses incurred by a company for the purpose of deriving income that is exempt
pursuant to points (c), (d) and (e) of Article 8;

gifts and donations other than those referred to in Article 9(4);

acquisition or construction costs or cost connected with the improvement of fixed
assets which are deductible under Articles 10 and 18, except for the cost related to
research and development. The costs referred to in point (a) of Article 33(1) and points
(@) and (b) of Article 33(2) shall not be treated as costs related to research and
development;

losses incurred by a permanent establishment in a third country.

Article 13
Interest limitation rule

Borrowing costs shall be deductible up to the amount of the interest or other taxable
revenues from financial assets received by the taxpayer.

Exceeding borrowing costs shall be deductible in the tax year in which they are
incurred for maximum of 30 % of the taxpayer's earnings before interest, tax,
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depreciation and amortisation (‘EBITDA’) or for a maximum amount of
EUR 3 000 000, whichever is higher.

For the purposes of this Article, where a taxpayer is permitted or required to act on
behalf of a group, as defined in the rules of a national group taxation system, the entire
group shall be treated as a taxpayer. In those circumstances, exceeding borrowing costs
and the EBITDA shall be calculated for the entire group. The amount of
EUR 3 000 000 shall also be considered for the entire group.

3. The EBITDA shall be calculated by adding back to the tax base of the taxpayer the
tax-adjusted amounts for exceeding borrowing costs, as well as the tax-adjusted
amounts for depreciation and amortisation. Tax-exempt revenues shall be excluded
from the EBITDA of a taxpayer.

4. By way of derogation from paragraph 2, a taxpayer who qualifies as a standalone
company shall be entitled to fully deduct its exceeding borrowing costs. A standalone
company means a taxpayer who is not part of a consolidated group for financial
accounting purposes and has no associated enterprises or permanent establishments.

5. By way of derogation from paragraph 2, exceeding borrowing costs shall be fully
deductible if they are incurred on:

(@ loans concluded before [date of political agreement on this directive], with the
exclusion of any subsequent modifications of those loans;

(b) loans used to fund long-term public infrastructure projects, where the project
operator, borrowing costs, assets and income are all in the Union.

For the purposes of point (b), a long-term public infrastructure project shall mean a
project to provide, upgrade, operate or maintain a large-scale asset that a Member State
considers to be in the general public interest.

Where point (b) applies, any income arising from a long-term public infrastructure
project shall be excluded from the EBITDA of the taxpayer.

6. Exceeding borrowing costs that cannot be deducted in a given tax year shall be carried
forward without time limitation.

7. Paragraphs 1 to 6 shall not apply to financial undertakings, including those that are
part of a consolidated group for financial accounting purposes.

Article 14
Expenditure incurred for the benefit of shareholders, direct relatives of those shareholders or
associated enterprises

Benefits granted to a shareholder who is an individual, to his or her spouse, to his or her lineal
ascendant or descendant or granted to an associated enterprise as referred to in Article 56, shall
not be treated as deductible expenses where such benefits would not be granted to an
independent third party.
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CHAPTER 11l

TIMING AND QUANTIFICATION

Article 15
General principles

Revenues and expenses, as well as all other deductible items, shall be recognised in the tax year
in which they accrue or are incurred, unless otherwise provided for in this Directive.

EN

Article 16
Accrual of revenues

Revenues shall accrue at the moment that the right to receive them has arisen and they
can be measured reliably, irrespective of whether the relevant amounts have actually
been paid.

Revenues resulting from trade in goods shall be considered to have been accrued in
accordance with paragraph 1 when the following conditions are fulfilled:

(@) the taxpayer has transferred to the buyer the ownership of the goods sold;
(b) the taxpayer does not retain effective control over the goods sold;
(c) the amount of revenue can be measured reliably;

(d) itis probable that the economic benefits associated with the transaction will flow
to the taxpayer;

(e) the costs incurred or to be incurred in respect of the transaction can be measured
reliably.

Revenues resulting from the supply of services shall be considered to have accrued to
the extent that the services have been provided and when the following conditions have
been fulfilled:

(@) the amount of revenue can be measured reliably;

(b) itis probable that the economic benefits associated with the transaction will flow
to the provider;

(c) the stage of completion of the transaction at the end of the tax year can be
measured reliably;

(d) the costs incurred or to be incurred in respect of the transaction can be measured
reliably.

Where the criteria set out in points (a) to (d) are not met, revenues arising from the
supply of services shall be considered to have accrued only to the extent that they can
be matched to deductible expenses.

Where revenues arise from payments to the taxpayer which are scheduled to be carried
out at several stages, revenues shall be considered to accrue when each of the
individual instalments becomes due.
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Article 17
Incurrence of deductible expenses

Deductible expenses are incurred at the moment that all of the following conditions are met:

(@)

(b)
(©)

the obligation to make the payment has arisen; where an expense consists of payments
by the taxpayer at several stages, the obligation to make a payment shall arise when
each of the individual instalments becomes due;

the amount of the obligation can be quantified with reasonable accuracy;

in the case of trade in goods, the significant risks and rewards of ownership over the
goods have been transferred to the taxpayer and, in the case of supplies of services, the
latter have been received by the taxpayer.

Article 18
Costs related to non-depreciable assets

Acquisition or construction costs of fixed tangible assets as referred to in Article 38, or costs
for the improvement of those assets, shall be deductible in the tax year in which those assets
are disposed of, provided that the disposal proceeds are included in the tax base.

Article 19
Measuring stocks and work-in-progress

The total amount of deductible expenses for a tax year shall be increased with the value
of stocks and work-in-progress at the beginning of the tax year and decreased with the
value of stocks and work-in-progress at the end of the same tax year, with the exception
of stocks and work-in-progress relating to long-term contracts as referred to in
Article 22.

The costs of stocks and work-in-progress shall be measured consistently by using the
first-in first-out method or the weighted-average cost method.

The cost of stocks and work-in-progress involving items that ordinarily are not
interchangeable and goods or services which are produced or supplied respectively and
segregated for specific projects shall be measured individually.

Article 20
Valuation

The tax base shall be calculated on the basis of the following elements:

(@) the monetary consideration for the transaction, such as the price of the goods
sold or the services provided;

(b) the market value, where the consideration for the transaction is wholly or partly
non-monetary;

(c) the market value, in the case of a non-monetary gift;
(d) the market value of financial assets and liabilities held for trading.

The tax base, including revenues and expenses, shall be expressed in EUR during the
tax year or on the last day of the tax year, at the annual average exchange rate for the
calendar year issued by the European Central Bank or, if the tax year does not coincide
with the calendar year, at the average of daily observations issued by the European
Central Bank through the tax year.
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Paragraph 2 shall not apply to a taxpayer in a Member State that has not adopted the
EUR.

Article 21
Financial assets and liabilities held for trading (trading book)

A financial asset or liability shall be treated as held for trading if it is one of the
following:

(@) itisacquired or incurred principally for the purpose of selling it or repurchasing
it in the short term;

(b) itis part of a portfolio of identified financial instruments, including derivatives,
that are managed together and for which there is evidence of a recent actual
pattern of short-term profit-taking.

By way of derogation from Articles 16 and 17, any differences between the market
value of financial assets or liabilities held for trading, calculated at the beginning of a
tax year or at the date of purchase if later, and their market value calculated at the end
of the same tax year, shall be included in the tax base of that tax year.

The proceeds of a financial asset or liability held for trading that is disposed of shall
be added to the tax base. The market value of that asset or liability at the beginning of
the tax year or at the date of purchase if later shall be deducted from the tax base.

Where profit distributions are received in respect of a participation held for trading,
the exemption from the tax base referred to in point (d) of Article 8 shall not apply.

By way of derogation from point (c) of Article 8, any differences between the market
value of a financial asset or liability that is no longer held for trading but is still held
as a fixed asset, calculated at the beginning of a tax year or at the date of purchase if
later, and its market value calculated at the end of the same tax year, shall be included
in the tax base of that tax year.

By way of derogation from point (c) of Article 8, any differences between the market
value of a financial asset or liability that is no longer held as a fixed asset but is still
held for trading, calculated at the beginning of a tax year or at the date of purchase if
later, and its market value calculated at the end of the same tax year, shall be included
in the tax base of that tax year.

The market value of a financial asset or liability at the end of the tax year during which
it transitioned from fixed asset to an asset or liability held for trading and vice versa
shall also be its market value at the beginning of the year following the transition.

The period referred to in point (c) of Article 8 shall begin or be interrupted when the
financial asset or liability is no longer held for trading or is no longer a fixed asset .

Article 22
Long-term contracts

A long-term contract is one which complies with all of the following conditions:

(@ it is concluded for the purpose of manufacturing, installing or constructing, or
for performing services;

(b) its term exceeds, or is expected to exceed, 12 months.
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By way of derogation from Article 16, revenues relating to a long-term contract shall
be considered to have been accrued for the amount that corresponds to the part of the
long-term contract that has been completed in the relevant tax year. The percentage of
completion of the long-term contract shall be determined by reference to the ratio of
costs of that year to the overall estimated costs.

Costs relating to long-term contracts shall be deductible in the tax year in which they
are incurred.

Article 23
Provisions

By way of derogation from Article 17, where at the end of a tax year it is established
that the taxpayer has a legal obligation, or a probable future legal obligation, arising
from activities or transactions carried out in that, or previous tax years, any amount
arising from that obligation which can be reliably estimated shall be deductible,
provided that the eventual settlement of the amount is expected to result in a deductible
expense.

For the purposes of this Article, a legal obligation may derive from any of the
following:

(@) acontract;

(b) legislation;

(c) anadministrative act of general nature or addressed to a specific taxpayer;
(d) another operation of law.

Where the obligation relates to an activity or transaction which will continue over
future tax years, the provision shall be spread proportionately over the estimated
duration of the activity or transaction.

Provisions under this Article shall be reviewed and adjusted at the end of every tax
year. In calculating the tax base in future tax years, account shall be taken of amounts
that have already been deducted pursuant to this Article.

A reliably estimated amount as referred to in paragraph 1 shall be the expected
expenditure required to settle the present legal obligation at the end of the tax year,
provided that that estimation is based on all relevant factors, including past experience
of the company, group or industry. In estimating the amount of a provision, the
following shall apply:

(@) account shall be taken of all risks and uncertainties, but uncertainty shall not
justify the creation of excessive provisions;

(b) if the term of the provision is 12 months or longer and there is no agreed discount
rate, the provision shall be discounted at the yearly average of the Euro Interbank
Offered Rate (Euribor) for obligations with a maturity of 12 months, as
published by the European Central Bank, in the calendar year in the course of
which the tax year ends;

(c) future events shall be taken into account where they can reasonably be expected
to occur;

(d) future benefits directly linked to the event giving rise to the provision shall be
taken into account.
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3. Provisions shall not be deducted for the following:

(@)
(b)

contingent losses;
future cost increases.

Article 24
Pensions

Member States may provide for the deduction of pension provisions.

Article 25
Bad debt deductions
1. A deduction shall be allowed for a bad debt receivable where the following conditions
are met:
(a) atthe end of the tax year, the taxpayer has taken all reasonable steps, as outlined

(b)

(©)
(d)

in paragraph 2 of this Article, to pursue payment and it is probable that the debt
will not be satisfied wholly or partially, or the taxpayer has a large number of
homogeneous receivables which all derive from the same sector of business
activity and is able to reliably estimate the amount of the bad debt receivable on
a percentage basis, provided that the value of each homogeneous receivable is
lower than 0.1 % of the value of all homogeneous receivables. In order to arrive
at a reliable estimate, the taxpayer shall take into account all relevant factors,
including past experience;

the debtor neither has a relation with the taxpayer as referred to Article 3, nor
are the debtor and the taxpayer associated enterprises as referred to in Article 56.
If the debtor is an individual, the debtor, his or her spouse or his or her lineal
ascendant or descendant shall not participate in the management or control of
the taxpayer, or directly or indirectly in his or her capital, as referred to in Article
56;

no deduction has been claimed under Article 39 in relation to the bad debt;

where the bad debt relates to a trade receivable, an amount corresponding to the
debt shall be included in the tax base as revenue.

In determining whether all reasonable steps to pursue payment have been made, the

elements listed in points (a) to (e) shall be taken into account, provided that they are
based on objective evidence:

(a)
(b)
(©)

(d)
(€)

whether the costs of collection are disproportionate to the debt;
whether there is any prospect of successful collection;

whether it is reasonable, in the circumstances, to expect the taxpayer to pursue
collection;

the time that has elapsed following the date of maturity of the obligation;

whether the debtor has been declared insolvent or legal action has been initiated
or a debt collector has been engaged.

Where a claim previously deducted as a bad debt is settled, the amount recovered shall

be added to the tax base in the year of settlement.
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Article 26
Hedging

1. Gains and losses on a hedging instrument, which result from a valuation or acts of
disposal, shall be treated in the same manner as the corresponding gains and losses on
the hedged item. There is a hedging relationship where both of the following
conditions are met:

(@) the hedging relationship is formally designated and documented in advance;

(b) the hedge is expected to be highly effective and the effectiveness can reliably be
measured.

2. Where the hedging relationship is interrupted or an already held financial instrument
is subsequently treated as a hedging instrument, leading to its transition to a different
tax regime, any difference between the new value of the hedging instrument, to be
determined according to Article 20 at the end of the tax year, and the market value at
the beginning of the same tax year shall be included in the tax base.

The market value of the hedging instrument at the end of the tax year during which
that instrument transitioned to a different tax regime shall coincide with its market
value at the beginning of the year following that transition.

Article 27
Valuation of stocks and work-in-progress

1. A taxpayer shall consistently use the same method for the valuation of all stocks and
work-in-progress having a similar nature and use.

The cost of stocks and work-in-progress shall comprise all costs of purchase, direct
costs of conversion and other direct costs incurred in bringing them to the location and
condition in which they are found in the relevant tax year.

Costs shall be net of deductible value added tax.

A taxpayer who has included indirect costs in valuing stocks and work-in-progress
before becoming subject to the rules of this Directive may continue to apply the
indirect cost approach.

2. Stocks and work-in-progress shall be valued on the last day of the tax year at the lower
of cost and net realisable value.

The net realisable value is the estimated selling price in the ordinary course of business,
less the estimated costs of completion and the estimated costs necessary to make the
sale.

Article 28
Insurance undertakings

Insurance undertakings that are authorised to operate in a Member State in accordance with
Council Directive 73/239/EEC? for non-life insurance, Directive 2002/83/EC of the European

% First Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations and
administrative provisions relating to the taking-up and pursuit of the business of direct insurance other
than life assurance (OJ L 228, 16.8.1973, p. 3).
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Parliament and of the Council?’ for life insurance, and Directive 2005/68/EC of the European
Parliament and of the Council®® for reinsurance, shall be subject to the following additional
rules:

@ the tax base shall include the difference in the market value, as measured at the end
and the beginning of the same tax year, or upon completion of the purchase if later, of
assets in which investment is made for the benefit of life insurance policyholders
bearing the investment risk and which are held by life insurance undertakings;

(b) the tax base shall include the difference in the market value, as measured at the time
of disposal and the beginning of the tax year, or upon completion of the purchase if
later, of assets in which investment is made for the benefit of life insurance
policyholders bearing the investment risk and which are held by life insurance
undertakings;

(c) the tax base shall include profit distributions received by life insurance undertakings;

(d) the technical provisions of insurance undertakings established in accordance with
Council Directive 91/674/EEC? shall be deductible, with the exception of equalisation
provisions. A Member State may provide for the deduction of equalisation provisions.
Amounts deducted shall be reviewed and adjusted at the end of every tax year.
Amounts already deducted shall be taken into account when calculating the tax base
in future years.

Article 29
Exit taxation

1. An amount equal to the market value of transferred assets, at the time of exit of the
assets, less their value for tax purposes, shall be treated as accrued revenues in any of
the following circumstances:

(@) where a taxpayer transfers assets from its head office to its permanent
establishment in another Member State or in a third country;

(b) where a taxpayer transfers assets from its permanent establishment in a Member
State to its head office or another permanent establishment in another Member
State or in a third country, to the extent that, due to the transfer, the Member
State of the permanent establishment no longer has the right to tax the transferred
assets;

(c) where ataxpayer transfers its tax residence to another Member State or to a third
country, except for those assets which remain effectively connected with a
permanent establishment in the first Member State;

(d) where ataxpayer transfers the business carried on by its permanent establishment
from a Member State to another Member State or to a third country, to the extent
that, due to the transfer, the Member State of the permanent establishment no
longer has the right to tax the transferred assets.

27 Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning

life assurance (OJ L 345, 19.12.2002, p. 1).

8 Directive 2005/68/EC of the European Parliament and of the Council of 16 November 2005 on
reinsurance and amending Council Directives 73/239/EEC, 92/49/EEC as well as Directives 98/78/EC
and 2002/83/EC (OJ L 232.9.12.2005, p. 1).

2 Council Directive 91/674/EEC of 19 December 1991 on the annual accounts and consolidated accounts
of insurance undertakings (OJ L 374, 19.12.1991, p. 1).
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The Member State to where the assets, tax residence or the business carried on by a
permanent establishment are transferred shall accept the value established by the
Member State of the taxpayer or of the permanent establishment as the starting value
of the assets for tax purposes.

This Article shall not apply to asset transfers related to the financing of securities,
assets posted as collateral or where the asset transfer takes place in order to meet
prudential capital requirements or for the purpose of liquidity management where
those assets are set to revert to the Member State of the transferor within a period of
12 months.

CHAPTER IV

DEPRECIATION OF FIXED ASSETS

Article 30
Fixed asset register

Acquisition or construction costs or improvement costs, together with the relevant
date, shall be recorded in a fixed asset register for each fixed asset separately.

When a fixed asset is disposed of, details of the disposal, including the date of disposal,
and any proceeds or compensation received as a result of the disposal, shall be recorded
in the fixed asset register.

The fixed asset register shall be kept in a manner that provides sufficient information,
including depreciation data, to calculate the tax base.

Article 31
Depreciation base

The depreciation base shall comprise costs directly connected with the acquisition,
construction or improvement of a fixed asset. Those costs shall not include deductible
value added tax. Acquisition or construction costs or improvement costs of a fixed
asset shall not include interest.

The depreciation base of an asset received as a gift shall be its market value as included
in revenues.

The depreciation base of a fixed asset subject to depreciation shall be reduced by
deducting the amount of any public subsidy directly linked to the acquisition,
construction or improvement of the asset, as referred to in (a) point of Article 8.

The depreciation of fixed assets that are not available for use shall not be taken into
account.

Article 32
Entitlement to depreciate

Subject to paragraph 3, depreciation shall be deducted by the economic owner.

In the case of leasing contracts in which the economic and legal ownership do not
coincide, the economic owner shall be entitled to deduct the interest element of the
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lease payments from its tax base, unless that element is not included in the tax base of
the legal owner.

If the economic owner of an asset cannot be identified, the legal owner shall be entitled
to deduct depreciation. In that case both the interest and capital element of the lease
payments shall be included in the tax base of the legal owner and be deductible by the
lessee.

A fixed asset may not be depreciated by more than one taxpayer at the same time,
unless either the legal or the economic ownership is shared between more taxpayers.

A taxpayer may not disclaim depreciation.

The Commission shall be empowered to adopt delegated acts in accordance with
Avrticle 66 concerning:

(@) the definition of legal and economic ownership, in particular in relation to leased
assets;

(b) the calculation of the capital and interest elements of the lease payments;
(c) the calculation of the depreciation base of a leased asset.

Article 33
Individually depreciable assets

Without prejudice to paragraph 2 and Articles 37 and 38, fixed assets shall be
depreciated individually over their useful lives on a straight-line basis. The useful life
of a fixed asset shall be determined as follows:

(@) commercial, office and other buildings, as well as any other type of immovable
property in use for the business, with the exception of industrial buildings and
structures: 40 years;

(b) industrial buildings and structures: 25 years;

(c) long-life fixed tangible assets, other than the assets referred to in points (a) and
(b): 15 years;

(d) medium-life fixed tangible assets: 8 years;

(e) fixed intangible assets: the period for which the asset enjoys legal protection or
for which the right has been granted or, where that period cannot be determined,
15 years.

Second-hand buildings and other types of immovable property, second-hand long-life
fixed tangible assets, second-hand medium-life fixed tangible assets and second-hand
fixed intangible assets shall be depreciated in accordance with the following rules:

(@ second-hand commercial, office or other buildings, as well as any other type of
immovable property in use for the business, with the exception of industrial
buildings and structures: 40 years, , unless the taxpayer demonstrates that the
estimated remaining useful life of the asset is shorter than 40 years, in which
case it shall be depreciated over that shorter period.

(b) second-hand industrial buildings and structures: 25 years, unless the taxpayer
demonstrates that the estimated remaining useful life of the asset is shorter than
25 years, in which case it shall be depreciated over that shorter period;
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(c) second-hand long-life fixed tangible assets, other than the assets referred to in
points (a) and (b): 15 years, unless the taxpayer demonstrates that the estimated
remaining useful life of the asset is shorter than 15 years, in which case it shall
be depreciated over that shorter period;

(d) second-hand medium-life fixed tangible assets: 8 years, unless the taxpayer
demonstrates that the estimated remaining useful life of the asset is shorter than
8 years, in which case it shall be depreciated over that shorter period,;

(e) second-hand fixed intangible assets: 15 years, unless the remaining period for
which the asset enjoys legal protection or for which the right has been granted
can be determined, in which case it shall be depreciated over that period.

Article 34
Timing
A full year's depreciation shall be deducted in the year of acquisition or entry into use

of the fixed asset, whichever comes later. No depreciation shall be deducted in the year
of disposal.

The value for tax purposes of a fixed asset that is disposed of, or damaged to an extent
that it can no longer be used for the business, and the value for tax purposes of any
improvement costs incurred in relation to that asset, shall be deducted from the tax
base in the year of the disposal or damage.

Where a fixed tangible asset not subject to depreciation has given rise to an exceptional
decrease in value under Article 39, the deductible costs under Article 18 shall be
reduced to take into account the exceptional deduction that a taxpayer has already
received.

Article 35
Rollover relief for replacement assets

Where the proceeds from the disposal, including compensation for damage, of an
individually depreciable asset or fixed tangible asset not subject to wear and tear and
obsolescence, as referred to in point (a) of Article 38, are to be re-invested in a similar
asset used for the same or a similar business purpose before the end of the second tax
year after the tax year in which the disposal took place, the amount by which those
proceeds exceed the value for tax purposes of the asset may be deducted in the year of
disposal. The depreciation base of the replacement asset shall be reduced by the same
amount.

An asset which is disposed of voluntarily must have been owned for a minimum period
of three years prior to the disposal.

The replacement asset referred to in paragraph 1 may be purchased in the tax year prior
to the disposal. Where the replacement asset is not purchased before the end of the
second tax year after the year in which the disposal of the asset took place, the amount
deducted in the year of disposal, increased by 10 %, shall be added to the tax base in
the second tax year after the disposal took place.
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Article 36
Depreciation of improvement costs

Improvement costs shall be depreciated in accordance with the rules applicable to the
fixed asset which has been improved as if they related to a newly acquired fixed asset.
Notwithstanding this, improvement costs concerning rented immovable property shall
be depreciated according to Article 32 and Article 33(2)(a).

Where the taxpayer demonstrates that the estimated remaining useful life of an
individually depreciated fixed asset is shorter than the useful life of the asset specified
in Article 33(1), improvement costs for that asset shall be depreciated over that shorter
period.

Article 37
Asset pool

Fixed assets other than those referred to in Articles 33 and 38 shall be depreciated
together in one asset pool at an annual rate of 25 % of the depreciation base.

The depreciation base of the asset pool at the end of a tax year shall be its value for tax
purposes at the end of the preceding tax year, adjusted for assets entering and leaving
the pool during the relevant tax year. Acquisition or construction costs and costs of
improvement of assets shall be added to the depreciation base, whereas the proceeds
of a disposal of assets and any compensation received for the loss or destruction of an
asset shall be deducted.

Where the depreciation base as calculated in accordance with paragraph 2 is negative,
an amount shall be added until the depreciation base is zero. The same amount shall
be added to the tax base.

Article 38
Assets not subject to depreciation

The following assets shall not be subject to depreciation:

(a)
(b)

fixed tangible assets not subject to wear and tear and obsolescence such as land, fine
art, antiques, or jewellery;

financial assets.

Article 39
Exceptional decrease in value

A taxpayer who demonstrates that a fixed tangible asset not subject to depreciation, as
referred to in point (a) of Article 38, has decreased in value at the end of a tax year due
to force majeure or criminal activities by third parties may deduct from the tax base an
amount equal to that decrease in value. However, no such deduction may be made in
respect of assets the proceeds from the disposal of which are exempt from taxation.

Where the value of an asset that, in a preceding tax year, has been subject to
depreciation as referred to in paragraph 1 subsequently increases, an amount
equivalent to that increase shall be added to the tax base in the year in which that
increase takes place. However, any such addition or additions, taken together, shall not
exceed the amount of the deduction originally granted.
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Article 40
Precision of categories of fixed assets

The Commission shall be empowered to adopt delegated acts in accordance with Article 66 to
define more precisely the categories of fixed assets referred to in this Chapter.

CHAPTER V

LOSSES

Article 41
Losses

1. Losses incurred in a tax year by a resident taxpayer or a permanent establishment of a
non-resident taxpayer may be carried forward and deducted in subsequent tax years,
unless otherwise provided by this Directive.

2. A reduction of the tax base as a result of considering losses from previous tax years
shall not result in a negative amount.

3. Losses incurred by a resident taxpayer or by a permanent establishment of a non-
resident taxpayer in previous years shall not be deducted where all of the following
conditions are met:

(@) another company acquires a participation in the taxpayer as a result of which the
acquired taxpayer becomes a qualifying subsidiary of the acquirer as referred to
in Article 3;

(b) there is a major change of activity of the acquired taxpayer, which means that
the acquired taxpayer discontinues a certain activity which accounted for more
than [60 %] of its turnover in the previous tax year or embarks on new activities
which amount to more than [60 %] of its turnover in the tax year of their
introduction or the following tax year.

4. The oldest losses shall be deducted first.

Article 42
Loss relief and recapture

1. A resident taxpayer that is still profitable after having deducted its own losses pursuant
to Article 41 may additionally deduct losses incurred, in the same tax year, by its
immediate qualifying subsidiaries, as referred to in Article 3(1), or by permanent
establishment(s) situated in other Member States. This loss relief shall be given for a
limited period of time in accordance with paragraphs 3 and 4 of this Article.

2. The deduction shall be in proportion to the holding of the resident taxpayer in its
qualifying subsidiaries as referred to in Article 3(1) and full for permanent
establishments. In no case shall the reduction of the tax base of the resident taxpayer
result in a negative amount.

3. The resident taxpayer shall add back to its tax base, up to the amount previously
deducted as a loss, any subsequent profits made by its qualifying subsidiaries as
referred to in Article 3(1) or by its permanent establishments.
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Losses deducted pursuant to paragraphs 1 and 2 shall automatically be reincorporated
into the tax base of the resident taxpayer in any of the following circumstances:

(@) where, at the end of the fifth tax year after the losses became deductible, no profit
has been reincorporated or the reincorporated profits do not correspond to the
full amount of losses deducted;

(b) where the qualifying subsidiary as referred to in Article 3(1) is sold, wound up
or transformed into a permanent establishment;

(c) where the permanent establishment is sold, wound up or transformed into a
subsidiary;

(d) where the parent company no longer fulfils the requirements of Article 3(1).

CHAPTER VI

RULES ON ENTERING AND LEAVING THE SYSTEM OF

THE TAX BASE

Article 43
Recognition and valuation of assets and liabilities

All assets and liabilities shall be recognised at their value, as calculated in accordance with
national tax rules immediately prior to the date on which the rules of this Directive start to be
applied to the taxpayer.

Article 44
Qualification of fixed assets for depreciation purposes

In addition to Articles 30 to 40, the following rules shall apply in connection with the
depreciation of fixed assets which transition from national corporate tax law to the system of
the tax base:

(a)

(b)

(©)

(d)

(€)

fixed assets that are individually depreciable both under the national corporate tax law
previously applicable to the taxpayer and under the rules of this Directive shall be
depreciated according to Article 33(2);

fixed assets that were individually depreciable under the national corporate tax law
previously applicable to the taxpayer but not under the rules of this Directive shall
enter the asset pool referred to in Article 37;

fixed assets that were included in an asset pool for depreciation purposes under the
national corporate tax law previously applicable to the taxpayer shall enter into in the
asset pool referred to in Article 37, irrespective of whether they would be individually
depreciable under the rules of this Directive;

fixed assets that were not depreciable or were not depreciated under the national
corporate tax law previously applicable to the taxpayer but are depreciable under the
rules of this Directive shall be depreciated in accordance with Article 33(1) or Article
37, as the case may be;

assets that were individually depreciable or included in an asset pool for depreciation
purposes under the national corporate tax law previously applicable to the taxpayer but
are not depreciable under the rules of this Directive shall be recognised at their tax
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value, as calculated in accordance with the national tax rules immediately prior to the
date on which the rules of this Directive start to be applied to the taxpayer. The tax
value of those assets shall be deductible in the tax year in which the assets are disposed
of, provided that the disposal proceeds are included in the tax base.

Article 45
Long-term contracts

1. Revenues and expenses which pursuant to Article 22(2) and (3) are considered to have
accrued or been incurred before the rules of this Directive became applicable to the
taxpayer, but were not yet included in the tax base under the national corporate tax law
previously applicable to the taxpayer, shall be added to or deducted from the tax base
in accordance with the national legislation previously applicable to the taxpayer.

2. Revenues which had been taxed under national corporate tax law before the taxpayer
became subject to the rules of this Directive at a higher amount than the amount that
would have been included in the tax base pursuant to Article 22(2) shall be deducted
from the tax base in the first tax year that the rules of this Directive become applicable
to the taxpayer.

Article 46
Provisions, revenues and deductions

1. Provisions as referred to in Article 23 and bad-debt deductions as referred to in
Article 25 shall be deductible only to the extent that they arise from activities or
transactions carried out after the rules of this Directive became applicable to the
taxpayer.

2. Revenues which pursuant to Article 16 are considered to have accrued before the
taxpayer became subject to the rules of this Directive but were not yet included in the
tax base under the national corporate tax law previously applicable to the taxpayer
shall be added to the tax base in accordance with the national legislation previously
applicable to the taxpayer..

3. Expenses incurred after the rules of this Directive became applicable to the taxpayer
but in relation to activities or transactions carried out prior to the application of the
Directive and for which no deduction was made shall be deductible.

4. Amounts that have already been deducted by a taxpayer before the rules of this
Directive became applicable to him or her may not be deducted again.

Article 47
Pre-entry losses

A taxpayer bringing forward unrelieved losses incurred before the rules of this Directive
became applicable to him or her, may deduct those losses from its tax base if and to the extent
that the national legislation applicable to the taxpayer and according to which those losses were
incurred, allow for such deduction.
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Article 48
Recognition of assets and liabilities

The assets and liabilities of a taxpayer to whom the rules of this Directive no longer apply, shall
be recognised at their value, as calculated according to the rules of this Directive, unless
otherwise stated in this Directive.

Article 49
Recognition of the asset pool of a taxpayer

The asset pool of a taxpayer to whom the rules of this Directive no longer apply, shall be
recognised, for the purposes of the national tax rules subsequently applicable, as one asset pool
which shall be depreciated in accordance with the declining balance method at an annual rate
of 25 %.

Article 50
Revenues and expenses arising from long-term contracts

The revenues and expenses arising from long-term contracts of a taxpayer to whom the rules of
this Directive no longer apply shall be treated in accordance with the national corporate tax law
subsequently applicable. However, revenues and expenses already taken into account for tax
purposes in accordance with the rules of this Directive shall not be taken into account again.

Article 51
Provisions, revenues and deductions

1. Expenses of a taxpayer to whom the rules of this Directive no longer apply and which
have already been deducted in accordance with Articles 9, 23 and 25 may not be
deducted again under the national corporate tax law subsequently applicable.

2. Revenues of a taxpayer to whom the rules of this Directive no longer apply and which
the taxpayer has already included in its tax base in accordance with Article 4(5) and
Article 16 may not be included again under the national corporate tax law subsequently
applicable.

3. Expenses incurred by the taxpayer in accordance with the rules of this Directive and
which remain partly unrelieved after the rules of this Directive are no longer applicable
to the taxpayer shall be deductible according to the rules of this Directive.

Article 52
Losses on exit

Unrelieved losses incurred by the taxpayer in accordance with the rules of this Directive shall
be carried forward in accordance with the national corporate tax law subsequently applicable.

CHAPTER VII
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RELATIONS BETWEEN THE TAXPAYER AND OTHER
ENTITIES

Article 53
Switch-over

1. By way of derogation from points (c) and (d) of Article 8, a taxpayer shall not be
exempt from tax on foreign income that the taxpayer received as a profit distribution
from an entity in a third country or as proceeds from the disposal of shares held in an
entity in a third country where that entity in its country of tax residence is subject to a
statutory corporate tax rate lower than half of the statutory tax rate that the taxpayer
would have been subject to, in connection with such foreign income, in the Member
State of its residence for tax purposes.

The first subparagraph shall not apply where a convention for the avoidance of double
taxation between the Member State in which the taxpayer is resident for tax purposes
and the third country where that entity is resident for tax purposes does not allow
switching over from a tax exemption to taxing the designated categories of foreign
income.

2. Where paragraph 1 applies, the taxpayer shall be subject to tax on the foreign income
with a deduction of the tax paid in the third country from its tax liability in the Member
State where it is resident for tax purposes. The deduction shall not exceed the amount
of tax, as computed before the deduction, which is attributable to the income that may
be taxed.

3. Member States shall exclude losses from the scope of this Article in the event of a
disposal of shares in an entity that has its residence for tax purposes in a third country.

Article 54
Computation of income of a foreign permanent establishment

Where Article 53 applies to the income of a permanent establishment in a third country, its
revenues, expenses and other deductible items shall be determined according to the rules of this
Directive.

Article 55
Interest and royalties and any other income taxed at source

1. A deduction from the tax liability (‘tax credit’) of a taxpayer shall be allowed where
that taxpayer derives income that has been taxed in another Member State or in a third
country, other than income that is exempt under points (c), (d) or (e) of Article 8.

2. In calculating the tax credit, the amount of the income shall be decreased by related
deductible expenses.

3. The tax credit for the tax liability in a third country may not exceed the final corporate
tax liability of a taxpayer, unless an agreement concluded between the Member State
in which the taxpayer has its residence for tax purposes and a third country states
otherwise.
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CHAPTER VIII

TRANSACTIONS BETWEEN ASSOCIATED ENTERPRISES

Article 56
Associated enterprises

If a taxpayer participates in the management, control or, directly or indirectly, the
capital of a non-taxpayer, or of a taxpayer that is not in the same group, the two
enterprises shall be regarded as associated enterprises.

If the same persons participate in the management, control or, directly or indirectly,
the capital of a taxpayer and a non-taxpayer, or of taxpayers not in the same group, all
the companies concerned shall be regarded as associated enterprises.

A taxpayer shall be regarded as an associated enterprise to its permanent establishment
in a third country. A non-resident taxpayer shall be regarded as an associated enterprise
to its permanent establishment in a Member State.

For the purposes of paragraph 1, the following rules shall apply:
(@) participation in control shall mean a holding exceeding 20 % of the voting rights;

(b) participation in the capital shall mean a right of ownership exceeding 20 % of
the capital;

(c) participation in management shall mean being in a position to exercise a
significant influence on the management of the associated enterprise;

(d) anindividual, his or her spouse and his or her lineal ascendants or descendants
shall be treated as a single person.

In indirect participations, the fulfilment of the requirements of points (a) and (b) of this
paragraph shall be determined by multiplying the rates of holding through the
successive tiers. A taxpayer holding more than 50 % of the voting rights shall be
deemed to hold 100 %.

For the purposes of Article 61, where there is a hybrid mismatch involving a hybrid
entity, the participation under points (a) and (b) of the first subparagraph shall mean a
holding exceeding 50 % of the voting rights or a right of ownership exceeding 50 %
of the capital.

Article 57
Adjustment of pricing in relations between associated enterprises

Where conditions are made or imposed in relations between associated enterprises that
differ from those that would have been made between independent enterprises, any
income that would have accrued to the taxpayer but because of those conditions has
not so accrued, shall be included in the income of that taxpayer and taxed accordingly.

Income attributable to a permanent establishment is what the permanent establishment
would be expected to earn, in particular in its dealings with other parts of the same
taxpayer, if it were a separate and independent enterprise engaged in the same or
similar activities under the same or similar conditions, taking into account the
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functions performed, assets used and risks assumed by the taxpayer through the
permanent establishment and through other parts of the same taxpayer.

CHAPTER IX

ANTI-ABUSE RULES

Article 58
General anti-abuse rule

For the purposes of calculating the tax liability under the rules of this Directive, a
Member State shall disregard an arrangement or a series of arrangements which,
having been put in place for the essential purpose of obtaining a tax advantage that
defeats the object or purpose of this Directive, are not genuine, having regard to all
relevant facts and circumstances. An arrangement may comprise more than one step
or part.

For the purposes of paragraph 1, an arrangement or a series thereof shall be regarded
as non-genuine to the extent that they are not put in place for valid commercial reasons
that reflect economic reality.

Arrangements or a series thereof that are disregarded in accordance with paragraph 1
shall be treated, for the purpose of calculating the tax base, by reference to their
economic substance.

Article 59
Controlled foreign companies

An entity, or a permanent establishment of which the profits are not subject to tax or
are exempt from tax in the Member State of its head office’, shall be treated as a
controlled foreign company where the following conditions are met:

(@ in the case of an entity, the taxpayer itself, or together with its associated
enterprises, holds a direct or indirect participation of more than 50 % of the
voting rights, or owns directly or indirectly more than 50 % of capital or is
entitled to receive more than 50 % of the profits of that entity; and

(b) the actual corporate tax paid by the entity or permanent establishment on its
profits is lower than the difference between the corporate tax that would have
been charged on the profits of the entity or permanent establishment in
accordance with the rules of this Directive and the actual corporate tax paid on
those profits by the entity or permanent establishment.

For the purposes of point (b) of the first subparagraph, in computing the corporate tax
that would have been charged on the profits of the entity according to the rules of the
Directive in the Member State of the taxpayer, the income of any permanent
establishment of the entity that is not subject to tax or is exempt from tax in the
jurisdiction of the controlled foreign company shall not be taken into account.

Where an entity or permanent establishment is treated as a controlled foreign company
under paragraph 1, non-distributed income of the entity or permanent establishment
shall be subject to tax to the extent that it is derived from the following categories:
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(@) interest or any other income generated by financial assets;

(b) royalties or any other income generated from intellectual property;
(c) dividends and income from the disposal of shares;

(d) income from financial leasing;

(e) income from insurance, banking and other financial activities;

(f) income from invoicing companies that earn sales and services income from
goods and services purchased from and sold to associated enterprises and add no
or little economic value.

The first subparagraph shall not apply to a controlled foreign company that is resident
or situated in a Member State or in a third country that is party to the EEA Agreement
where the controlled foreign company has been set up for valid commercial reasons
that reflect economic reality. For the purposes of this Article, the activity of the
controlled foreign company shall reflect economic reality to the extent that that activity
is supported by commensurate staff, equipment, assets and premises.

An entity or permanent establishment shall not be treated as a controlled foreign
company as referred to in paragraph 1 where not more than one third of the income
accruing to the entity or permanent establishment falls within categories (a) to (f) of
paragraph 2.

Financial undertakings shall not be treated as controlled foreign companies under
paragraph 1 where not more than one third of the income accruing to the entity or
permanent establishment from categories (a) to (f) of paragraph 2 comes from
transactions with the taxpayer or its associated enterprises.

Article 60
Computation of the income of a controlled foreign company

The income to be included in the tax base shall be calculated according to the rules of
this Directive. Losses of the entity or permanent establishment shall not be included in
the tax base but shall be carried forward and taken into account when applying Article
59 in subsequent tax years.

Where the controlled foreign company is an entity, the income to be included in the
tax base shall be calculated in proportion to the entitlement of the taxpayer to a share
in the profits of the foreign entity. Where the controlled foreign company is a
permanent establishment, all income shall be included in the tax base.

The income of the entity or permanent establishment shall be included in the tax base
of the tax year in which the tax year of the entity or permanent establishment ends.

Where the entity distributes profits to the taxpayer out of income previously included
in the tax base of the taxpayer pursuant to Article 59 and the taxpayer is liable to tax
on these distributed profits, the amounts of income previously included in the tax base
pursuant to Article 59 shall be deducted from that tax base when calculating the
taxpayer's liability to tax on the distributed profits.

Where the taxpayer disposes of its participation in the entity, the proceeds shall be
reduced, for the purpose of calculating the taxpayer's liability to tax, by any
undistributed amounts that have already been included in the tax base.
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Article 61
Hybrid mismatch

To the extent that a hybrid mismatch between Member States results in a double
deduction of the same payment, expenses or losses, the deduction shall be given only
in the Member State where such payment has its source, the expenses are incurred or
the losses are suffered.

To the extent that a hybrid mismatch involving a third country results in a double
deduction of the same payment, expenses or losses, the Member State concerned shall
deny the deduction of such payment, expenses or losses, unless the third country has
already done so.

To the extent that a hybrid mismatch between Member States results in a deduction
without inclusion, the Member State of the payer shall deny the deduction of such
payment.

To the extent that a hybrid mismatch that involves a third country results in a deduction
without inclusion:

(@) if the payment has its source in a Member State, that Member State shall deny
the deduction, or

(b) if the payment has its source in a third country, the Member State concerned
shall require the taxpayer to include such payment in the taxable base, unless the
third country has already denied the deduction or has required that payment to
be included.

To the extent that a hybrid mismatch between Member States involving a permanent
establishment results in non-taxation without inclusion, the Member State in which the
taxpayer is resident for tax purposes shall require the taxpayer to include in the taxable
base the income attributed to the permanent establishment.

To the extent that a hybrid mismatch involving a permanent establishment situated in
a third country results in non-taxation without inclusion, the Member State concerned
shall require the taxpayer to include in the taxable base the income attributed to the
permanent establishment in the third country.

To the extent that a payment by a taxpayer to an associated enterprise in a third country
is set off directly or indirectly against a payment, expenses or losses which due to a
hybrid mismatch are deductible in two different jurisdictions outside the Union, the
Member State of the taxpayer shall deny the deduction of the first mentioned payment
from the taxable base, unless one of the third countries involved has already denied
the deduction of the payment, expenses or losses that would be deductible in two
different jurisdictions.

To the extent that the corresponding inclusion of a deductible payment by a taxpayer
to an associated enterprise in a third country is set off directly or indirectly against a
payment which, due to a hybrid mismatch, is not included by the payee, the Member
State of the taxpayer shall deny the deduction of the first mentioned payment from the
taxable base, unless one of the third countries involved has already denied the
deduction of the non-included payment.

To the extent that a hybrid mismatch results in a relief for tax withheld at source on a
payment derived from a transferred financial instrument to more than one of the parties
involved, the Member State of the taxpayer shall limit the benefit of such relief in
proportion to the net taxable income regarding such payment.
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7. For the purposes of this Article, 'payer' means the entity or permanent establishment
where the payment has its source, the expenses are incurred or the losses are suffered.

Article 61a
Tax residency mismatches

To the extent that a payment, expenses or losses of a taxpayer who is resident for tax purposes
in both a Member State and a third country, in accordance with the laws of that Member State
and that third country, are deductible from the taxable base in both jurisdictions and that
payment, those expenses or losses can be set-off in the Member State of the taxpayer against
taxable income that is not included in the third country, the Member State of the taxpayer shall
deny the deduction of the payment, expenses or losses, unless the third country has already
done so.

CHAPTER X

TRANSPARENT ENTITIES

Article 62
Allocation of the income of transparent entities to taxpayers holding an interest

1. Where an entity is treated as transparent in the Member State where it is established, a
taxpayer holding an interest in the entity shall include its share in the income of the
entity in its tax base. For the purpose of this calculation, the income shall be computed
in accordance with the rules of this Directive.

2. Transactions between a taxpayer and the entity referred to in paragraph 1 shall be
disregarded in proportion to the taxpayer’s share in the entity. Accordingly, the income
of the taxpayer derived from those transactions shall be considered to be a proportion
to the amount that would be agreed between independent enterprises calculated on an
arm's length basis which corresponds to the third party ownership of the entity.

3. The taxpayer shall be entitled to relief for double taxation in accordance with Article
55.

Article 63
Determining transparency in the case of third country entities

The question whether an entity that is located in a third country is transparent or not shall be
determined according to the law of the Member State of the taxpayer.
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CHAPTER XI

ADMINISTRATION AND PROCEDURES

Article 64

Notice to competent authorities on the application of the rules of this Directive

A company as referred to in Article 2(1), (2) or (3) shall notify the competent authority of the
Member State in which it is tax resident or in which its permanent establishment is situated that
it falls under the scope of this Directive.
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Article 65
Term of the notice

A taxpayer shall apply the rules of this Directive in so far as it remains liable thereto,
in accordance with Article 2(1) and (2).

A taxpayer that is no longer subject to the rules of this Directive may opt to continue
applying those rules provided that the taxpayer meets the conditions of Article 2(3).

A taxpayer that has opted to apply the rules of this Directive in accordance with Article
2(3) and that decides to discontinue that application at the end of the term of five tax
years shall notify the competent authority of the Member State in which it is tax
resident, or the competent authority of the Member State in which its permanent
establishment is situated, as the case may be.

A taxpayer that has opted to apply the rules of this Directive in accordance with Article
2(3) and that decides to extend that application at the end of the term of five tax years
shall provide the competent authority of the Member State in which it is tax resident,
or the competent authority of the Member State in which its permanent establishment
IS situated, as the case may be, with evidence that the conditions under points (a) and
(b) of Article 2(1) are met.

CHAPTER XIlI

FINAL PROVISIONS

Article 66
Exercise of the delegation

The power to adopt delegated acts is conferred on the Commission subject to the
conditions laid down in this Article.

The power to adopt delegated acts referred to in Articles 2(5), 4(5), 11(6), 32(5) and
40 shall be conferred on the Commission for an indeterminate period of time from the
date of entry into force of this Directive.

The delegation of power referred to in Articles 2(5), 4(5), 11(6), 32(5) and 40 may be
revoked at any time by the Council. A decision to revoke shall put an end to the
delegation of the power specified in that decision. It shall take effect the day following
the publication of the decision in the Official Journal of the European Union or at a
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later date specified therein. It shall not affect the validity of any delegated acts already
in force.

4. As soon as it adopts a delegated act, the Commission shall notify it to the Council.

A delegated act adopted pursuant to Articles 2(5), 4(5), 11(6), 32(5) and 40 shall enter
into force only if no objection has been expressed by the Council within a period of
[two months] of notification of that act to the Council or if, before the expiry of that
period, the Council has informed the Commission that it will not object. That period
shall be extended by [two months] at the initiative of the Council.

Article 67
Informing the European Parliament

The European Parliament shall be informed of the adoption of delegated acts by the
Commission, of any objection formulated to them, and of the revocation of a delegation of
powers by the Council.

Article 68
Committee procedure
1. The Commission shall be assisted by a committee. That committee shall be a
committee within the meaning of Regulation (EU) No 182/2011.
2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011
shall apply.
Article 69
Review

The Commission shall, five years after the entry into force of this Directive, review its
application and report to the Council on the operation of this Directive.

Article 70
Transposition

1. Member States shall adopt and publish, by 31 December 2019 at the latest, the laws,
regulations and administrative provisions necessary to comply with this Directive.
They shall forthwith communicate to the Commission the text of those provisions.

They shall apply those provisions from 1% January 2020.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

3. Member States whose currency is not the euro may opt to calculate, where this
Directive mentions a monetary amount in euros (EUR), the corresponding value in the
national currency on the date of adoption of this Directive.
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Article 71
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

Article 72
Addressees

This Directive is addressed to the Member States.
Done at Brussels,

For the Council
The President
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

On 16 March 2011, the Commission proposed a Directive for a Common Consolidated
Corporate Tax Base (CCCTB). The proposal, which is still pending in Council, is one of the
Commission’s REFIT initiatives and aims to provide companies with a single set of corporate
tax rules for doing business across the internal market. The CCCTB proposal of 2011 would
therefore allow companies to treat the Union as a single market for the purpose of corporate tax
and thereby, facilitate their cross-border activity and promote trade and investment.

It has lately become clear to the international community that the current rules for corporate
taxation no longer fit the modern context. Generally, corporate income is taxed at national level,
but the economic environment has become more globalised, mobile and digital. Business
models and corporate structures are more complex, making it easier to shift profits’.
Furthermore, the divergence of national corporate tax systems has allowed aggressive tax
planning to flourish over the last decade. Thus, when national rules are drafted without
considering the cross-border dimension of business activities, mismatches are likely to arise in
the interaction between disparate national corporate tax regimes. Such mismatches create risks
of double taxation and double non-taxation and thereby distort the functioning of the internal
market. In these circumstances, Member States find it increasingly difficult to fight effectively,
through unilateral action, against aggressive tax planning practices? in order to protect their
national tax bases from erosion and counter profit shifting.

Given that Europe's priority today is to promote sustainable growth and investment within a
fair and better integrated market, a new framework is needed for a fair and efficient taxation of
corporate profits. In this context, the CCCTB features as an effective tool for attributing income
to where the value is created, through a formula based on three equally weighted factors (i.e.
assets, labour, and sales). Since these factors are attached to where a company earns its profits,
they are more resilient to aggressive tax planning practices than the widespread transfer pricing
methods for allocating profit.

Alongside the anti-tax avoidance function of the CCCTB, the re-launched project would also
retain its features as a corporate tax system which facilitates cross-border trade and investment
in the internal market. Currently, businesses with cross-border activity have to comply with up
to 28 divergent corporate tax systems. This is a burdensome process, both timing-wise and
economically, and diverts the effort out of the main thrust of doing business. The re-launched
CCCTB would continue to offer the advantages of the proposal of 2011 in terms of subjecting
groups of companies with a taxable presence in at least one Member State to a single set of
rules for calculating their tax base across the European Union (EU) and thereby, making them
accountable to a single tax administration (‘one-stop-shop'). Cross-border loss relief would still
be an automatic outcome of consolidation and transfer pricing rules would not apply within the
group, as the distribution of the group-wide revenues would be carried out through the
formulary apportionment.

! The Commission Staff Working Document (SWD(2015) 121 final) gives a detailed overview of the
historical development and the current issues and challenges in the taxation of multinational profits.
2 "Aggressive tax planning consists in taking advantage of the technicalities of a tax system or of

mismatches between two or more tax systems for the purpose of reducing tax liability" (Commission
Recommendation of 6th December 2 012 on aggressive tax planning, C(2012)8806 final).
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The difference, as compared to the proposal of 2011, is that the re-launched initiative would lay
down mandatory rules for groups above a certain size, in order to enhance the resilience of the
system against aggressive tax planning practices. Having said this, it would also be important
that the rules be made available, as an option, to entities which are subject to corporate tax in
the Union but do not meet the criteria that would subject them to the common framework.

Way forward towards a CCCTB

The discussions in Council since 2011 have shown that the CCCTB proposal, being a very
ambitious project, would be unlikely to get adopted, in its entirety, without a staged approach.
Thus, various elements (especially, tax consolidation) have given rise to a difficult debate and
could be holding back progress on other fundamental features of the system. In an effort to get
round these delays in making progress, the Commission, in its Action Plan of June 2015,
advocated a step-by-step approach to the CCCTB. According to this, it is suggested that work
on consolidation be postponed until agreement is first secured on a mandatory set of rules for
the common base, i.e. the Common Corporate Tax Base (CCTB). This does not nonetheless
change the fact that the Commission will submit the two proposals, i.e. for a CCTB and
CCCTB, simultaneously and as part of a single initiative. The proposal of 2011 for a CCCTB,
which is currently pending in Council, will be withdrawn at the same time as the Commission
adopts the new proposals for a CCTB and CCCTB. In this regard, it is fundamental that tax
consolidation remains an essential element of the CCCTB initiative, since the major tax
obstacles faced by companies in the Union can most effectively be tackled within a consolidated
group.

This proposal for a Directive focusses on the so-called 'second step' of the staged approach, i.e.
after the elements of the CCTB are politically agreed. Until this is achieved, the proposal for a
CCCTB will remain pending for examination in Council. The CCCTB lays down the conditions
for being in a group, sets out the possible forms that a group can take and includes rules on the
technicalities of consolidation. In addition to providing for the necessary adjustments when
entering and leaving the group, the text deals with business reorganisations, focussing on the
particularities of cross-border groups and more precisely, the treatment of losses and unrealised
capital gains. There are also provisions on the dealings between the group and other entities;
these primarily relate to the treatment of withholding taxes and credit relief for double taxation.
One of the principal elements of the proposal is the formulary apportionment, i.e. the
mechanism of weights used for allocating the consolidated tax base of the group to the eligible
Member States. Whilst, under the CCTB, companies may continue to apply, as a matter of
principle, their national rules for administering their tax liability, the CCCTB would require a
special administrative framework in order to accommodate the structures of cross-border
groups.

. Consistency with existing policy provisions in the policy area

The re-launch of the CCCTB proposal lies at the heart of the Commission’s Communication on
an Action Plan for a Fair and Efficient Corporate Tax System in the EU, which was adopted on
17 June 2015. The Action Plan identified 5 key areas for action®. It reviews existing corporate
tax policies in the Union and sets out the aim of establishing a system of corporate taxation in
the EU whereby business profits are taxed in the jurisdiction where value is actually created.
The CCCTB is presented as an overarching initiative which could be an extremely effective
tool for meeting the objectives of fairer and more efficient taxation.

3 COM (2015) 302 final.
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Furthermore, the re-launched proposal for a CCCTB would include rules to address some of
the key Actions of the OECD initiative on Base Erosion and Profit Shifting (BEPS). These
elements have now been incorporated, in the form of minimum standards, in the recently
adopted Council Directive 2016/xx/EU of 12 July 2016 laying down rules against tax avoidance
practices that directly affect the functioning of the internal market (also referred to as Anti-Tax
Avoidance Directive (ATAD))*. In fact, it should be expected that the CCCTB incorporate the
anti-tax avoidance elements of the ATAD but within the new legal context. Namely, the norms
would need to be part of a common EU-wide corporate tax system and lay down absolute rules,
rather than minimum standards.

The present initiative of re-launching the CCCTB features prominently amongst the
Commission’s envisaged projects in the field of fairer taxation. It is planned to be presented to
the public on the same day as a proposal for a Directive on hybrid mismatches involving third
countries (which will amend the ATAD) and a Directive on dispute settlement. Furthermore,
the proposal builds upon recently adopted tax projects; in addition to the ATAD, that is the
Parent-Subsidiary Directive (PSD) revisions (2014 and 2015) and the Recast Proposal for the
Interest & Royalties Directive (IRD) (2011). The PSD initiative and some of the amendments
discussed in relation to the IRD reflect the current political priorities for reinforcing EU tax
legislation against aggressive tax planning practices.

. Consistency with other Union policies

The CCCTB falls within the ambit of the Commission’s initiatives for fairer taxation and would
contribute to the elimination of obstacles which create distortions that impede the proper
functioning of the internal market. On this premise, it is largely complementary to the EU-level
legislation in company law and broadly fits with projects such as the Capital Markets Union and
the several initiatives in tax transparency, the exchange of information and anti-money laundering.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

This proposal falls within the ambit of Article 115 of the Treaty on the Functioning of the EU
(TFEU). The text stipulates that the measures of approximation under this article shall directly
affect the establishment or functioning of the internal market.

The re-launch of the CCCTB initiative aims to facilitate business within the EU by subjecting
taxpayers to a single rulebook of corporate tax legislation to apply across the internal market and
also make the system more robust and resilient to aggressive tax planning. Both objectives impact
decisively and directly on to the internal market, precisely as they aim to eradicate distortions in its
functioning.

. Subsidiarity (for non-exclusive competence)
This initiative complies with the principle of Subsidiarity.

Although the problems and reasons for action, as explained in the previous sections, have
distinct origins, it seems that their harmful effects can be tackled effectively only through a
common solution: that is, the approximation of corporate tax regimes in the Union would
mitigate distortions in the market by creating a fairer and more coherent tax environment for
businesses to operate. It is evident that for this objective to come into fruition, action is
necessary to be taken not separately by Member States in an uncoordinated fashion, but at the

4 OJ L 193, 19.7.2016, p. 1.
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level of the Union instead. Initiatives, planned and implemented by each Member State
individually, would only perpetuate, or even exacerbate, the current situation, as taxpayers
would still need to deal with 28 diverse and sometimes, conflicting tax systems.

The envisaged re-launch of the CCCTB aims to respond to the need for increased growth and
job creation in the internal market, as well as countering aggressive tax planning practices. All
these objectives essentially seek to tackle problems beyond a single Member State and
therefore, by nature require a common approach. In this light, any measures could only bring
results if the rules were applied in a uniform fashion across the internal market. If not, the
landscape in the field of corporate taxation would remain fragmented, allowing fiscal obstacles
and unfair tax competition practices to continue to flourish.

What is more, tax avoidance practices are nowadays primarily set up in a cross-border context.
It is indeed the interaction between different tax systems that generates opportunities for abuse
or facilitates taking advantage of mismatches in the interaction of national corporate tax rules.
In addition, the fact that the EU is an internal market with a high degree of integration presumes
enhanced cross-border activity, which underscores the significance of agreeing to coordinated
solutions.

Considering the scale and effects of the envisaged re-launch, its objectives, to attenuate the
distortions resulting from the current interaction of 28 national tax regimes and create more
favourable conditions for cross-border investment in the single market, would be better
achieved at Union level.

Most key features of the CCCTB system could only be dealt with through collective action. For
instance, mismatches in the legal qualification of entities or payments, leading to double
taxation or double non-taxation, would be eradicated in relations amongst companies applying
the common corporate tax rules. Separate action by Member States would only solve these
issues bilaterally in the best case scenario. By definition, cross-border loss relief could work
most effectively if all Member States engaged in giving it, even though one should neither
exclude the bilateral approach as a second-best option. Furthermore, tax-free internal group
restructurings, the elimination of complex intra-group transfer pricing as well as the
apportionment of revenues by a formula at the level of a group have a cross-border underpinning
and could only be addressed within a context of common regulation.

. Proportionality

The envisaged measures are both suitable and necessary for achieving the desired end. They do
not go further than harmonising the corporate tax base, which is a prerequisite for curbing
identified obstacles that distort the internal market. Furthermore, the re-launched CCCTB does
not restrict Member States' sovereignty to determine their desired amount of tax revenues in
order to meet their budgetary policy targets. In this regard, it does not affect Member States'
right to set their own corporate tax rates.

Although the Commission has consistently promoted the need for coordinating national tax
practices, it is clear that coordination alone would not be sufficient for eradicating tax-related
distortions in the internal market. Experience has shown that coordination is a slow process and
the results of past exercises have hitherto been modest. Moreover, tax coordination typically
addresses only specific, targeted issues and cannot cater for the wide variety of problems faced
by companies in the internal market, which require a holistic solution.

It is foreseen that the mandatory scope of the re-launched CCCTB be delineated in a way that
it only targets the necessary categories of taxpayers, i.e. groups of companies above a certain
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size. This is because groups with high revenues tend to own sufficient resources which would
allow them to engage in aggressive tax planning strategies.

It follows that the envisaged rules would not exceed what is necessary to achieve the objectives
of the Treaty for a better functioning of the internal market.

. Choice of the instrument

The distortions to the internal market, as identified earlier, may only be tackled through binding
legal rules and through a common legislative framework. Soft law would be a risky choice, as
Member States could decide not to implement it at all or it could lead to a piece-meal approach.
Such an outcome would be highly undesirable. It would risk creating legal uncertainty for
taxpayers as well as jeopardising the objectives for a coordinated and coherent corporate tax
system in the internal market. In addition, as the architecture of the common tax base should be
expected to impact on national budgets, especially through the formula apportionment, it is
critical that the rules which define its composition be applied consistently and efficiently. This
is far more likely to be achieved through binding law.

Based on Avrticle 115 TFEU, "the Council shall, acting unanimously ... issue directives for the
approximation of laws, regulations and administrative provisions of the Member States as
directly affect the establishment or functioning of the internal market."” The Treaty is therefore
prescriptive that in direct taxation, legislation shall exclusively be in the form of directives.
According to Article 288 TFEU, a directive shall be binding, as to the result to be achieved,
upon each Member State to which it is addressed, but shall leave to the national authorities the
choice of form and methods for achieving this result. In this vein, the directive should remain
general in nature since technicalities and the minute detail should be left to Member States to
decide.

3. RESULTS OF STAKEHOLDER CONSULTATIONS AND IMPACT
ASSESSMENTS
. Stakeholder consultations

The Commission organised a public consultation to involve all stakeholders and offer interested
parties the possibility of providing their input to the re-launch of the CCCTB. 175 participants
contributed to this consultation process. Registered associations contributed the largest share of
answers (37%), followed by individual companies (32%), the majority of which are SMEs; this
underlines the interest of smaller companies in the proposal.

Depending on the type of respondent, there are differences in views on whether the CCCTB is
the appropriate instrument for addressing profit shifting and reducing administrative burdens.
While the proposal is overall seen positive, the emphasis of NGOs and public bodies is more
on the impact of the CCCTB on tax planning activities. Businesses rather emphasize the
importance of reducing compliance costs and creating a business-friendly environment for
investment. Yet, they also highlight risks in incurring higher administrative costs if the rules
against tax avoidance dominate the system.

The input received in the public consultation is reflected in the impact assessment: it is referred
to in various sections as well as a dedicated annex.

. Collection and use of expertise
The impact assessment includes the results from three studies.

EN





EN

1. The CORTAX study provided by the Joint Research Centre of the European
Commission. The CORTAX model is a general equilibrium model designed to evaluate the
effects of corporate tax reforms in 28 EU countries, using detailed data from various data
sources.

2. Study by the Centre for European Economic Research (ZEW) on the effects of tax
reforms on addressing the debt-equity bias on the cost of capital and effective tax rates.
The study focusses on the current extent of the corporate debt bias in tax systems of the EU28
Member States and analyses whether different reform options could in principle manage to
address the debt bias and promote investment.

3. Study by the Centre for European Economic Research (ZEW) on the impact of tax
planning on effective tax rates. The study derives average and marginal effective tax rates that
incorporate the possibility of sophisticated tax planning strategies by multinational companies,
including the use of preferential tax regimes such as.

° Impact assessment

The main policy option that has been considered is a proposal for a common consolidated
corporate tax base. A key choice to be made relates to the scope of such a tax base, i.e. to whom
it would apply. The main options that have been considered are to make the CCCTB mandatory
for all firms or just a subset of firms. A variety of options have been considered to address the
bias towards debt induced by current tax systems. Two principal actions are available: allowing
deductibility of both debt and equity financing costs or disallowing both. With respect to R&D
incentives, the central options consider a tax allowance for expenses for R&D investments with
varying degrees of generosity.

Valuing the different options has led to a preferred option: a CCCTB mandatory for large
companies, equipped with an 'Allowance for Growth and Investment' and with an allowance
for R&D expenses. The Allowance for Growth and Investment grants deductions for financing
costs for debt and equity within limits to avoid abuses and tax planning. The allowance for
R&D expenses is designed to at least maintain existing R&D tax incentives. The analysis shows
that the CCCTB has clear advantages over the alternative which would involve taking no action.

Implementing the preferred choice is expected to increase the fairness of tax systems and create
a level-playing field as a result of effectively removing incentives for aggressive tax planning
in the EU. This would facilitate to ensure that corporations pay their fair share of the tax burden
and enhance taxpayer morale. Furthermore, cross-border tax obstacles would be effectively
eliminated within the EU. The distortions in the financing decisions of companies are reduced
with an Allowance for Growth and Investment, which puts equity and debt financing on similar
footing. R&D tax incentives are not only maintained but also enhanced and streamlined.

The expected economic benefits of the proposal are positive. The common consolidated tax
base with an Allowance for Growth and Investment would lead to an increase in investment
and employment of about 3.4% and 0.6%, respectively. Overall, growth would increase by
around 1.2%. Compliance costs are expected to decrease (10% in compliance time and 2.5% in
compliance costs). The cost of setting up a subsidiary would decrease by up to 67%, making it
easier for companies (including SMESs) to go abroad.

There are no relevant environmental impacts expected from the preferred option. Social impacts
will also be limited.
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. Regulatory fitness and simplification

Tax compliance costs are an important burden for businesses and their reduction will be a major
advantage in the implementation of the CCCTB. Estimated compliance costs for large
companies amount to about 2% of taxes paid, while for SMEs the estimate was about 30% of
taxes paid. Compliance costs are estimated to increase with cross-border activity and with the
proliferation in the numbers of subsidiaries. Tax reform data show that numerous CIT reforms
took place after the crisis and many measures were directed at reinforcing the international anti-
abuse framework. In the light of this, the reduction of compliance costs when setting up an
additional subsidiary remains a major advantage: Time costs for setting up a new subsidiary in
a Member State are estimated to decrease by 62-67%. Focussing on recurring costs, i.e. ignoring
one-off switching costs, the Impact Assessment estimates a decrease in time spent on
compliance activities by 8% after implementation of the CCCTB. Based on these time
reductions, one could endeavour a rough calculation of the order of total cost savings that would
result under the CCCTB. If 5% of medium-sized companies expand abroad, a one-off cost
saving of around EUR 1 billion could be expected. If all multinational entities apply the CCCTB
recurring compliance costs could go down by about EUR 0.8 billion.

Tax administrations will benefit from reduced dealings with transfer pricing issues and a
reduced number of cases to the extent that the tax affairs of a company group is mainly dealt
with by the administration of the Member State where the parent resides. On the other side, as
long as the CCCTB is not made mandatory for all firms, national administrations will
experience additional compliance costs due to the required maintenance of two parallel systems.

To meet the objective of enhancing the fairness of the tax system in a proportionate manner,
the preferred option for the CCCTB suggest to make it compulsory only for a subset of firms,
based on their size. Thus, micro-enterprises as well as SMEs are exempted from the mandatory
application of the CCCTB. Limiting the compulsory application to groups with a consolidated
turnover above EUR 750 million serves the purpose of capturing the vast majority (ca. 64%) of
turnover generated by groups while limiting the risk of including purely domestic groups. The
threshold is coherent with the approach taken in other EU initiatives to counter tax avoidance.
At the same time, the proposal offers those companies, for which the application of the CCCTB
is not compulsory, the possibility to "opt-in" to the CCCTB system. This allows for a maximum
of flexibility for SMEs and micro-enterprises, offering to benefit from the advantages of a
CCCTB without making it compulsory for this set of companies.

4, BUDGETARY IMPLICATIONS
This proposal for a Directive does not have any budgetary implications for the European Union.

5. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The Commission will review the application of the Directive five years after its entry into force
and report to Council on its operation. Member States should communicate to the Commission
the text of the provisions of national law which they adopt in the field covered by this Directive

. Explanatory documents (for directives)
See Recital 18.





. Detailed explanation of the specific provisions of the proposal

This proposal is the 'second step' in a staged approach towards an EU-wide corporate tax system
with cross-border consolidation of the tax results amongst members of the same group.

o Scope: differently from the proposal of 2011, which laid down an optional system for all,
this proposal will be mandatory for groups of companies beyond a certain size. The
criterion for fixing a size-related threshold will refer to the total consolidated revenue
of the group which files consolidated financial statements and to which a company
belongs. In addition, the common rules will be available, as an option, to a wide scope
of groups that fall short of the size threshold.

o Definition of group: (unchanged compared to the proposal of 2011) Eligibility for the
consolidated tax group will be determined in accordance with a two-part test based on
(1) control (more than 50 percent of voting rights) and (ii) ownership (more than 75
percent of equity) or rights to profits (more than 75 percent of rights giving entitlement
to profit). The two thresholds for control and ownership or profit rights shall be met
throughout the tax year; otherwise, the failing company will have to leave the group
immediately. There will also be a minimum requirement of nine consecutive months
for establishing group membership.

o Business reorganisations & taxation of losses and unrealised capital gains:
(unchanged compared to the proposal of 2011) The proposed framework chiefly
involves the treatment of losses and unrealised capital gains on entering and leaving
the group.

When a company enters the group, pre-consolidation trading losses will be carried
forward to be set off against its apportioned share. When a company leaves the group,
no losses incurred during the period of consolidation will be allocated to it. This
proposal comes forward with a refinement of the rule of 2011: in cases of more
extensive reorganisations where more than one company has to leave a loss-making
group, a threshold is fixed, to determine under which conditions companies will no
longer be leaving a group without losses but there will instead be a loss allocation
across the consolidated group.

There are rules to deal with unrealised capital gains which have accrued to fixed
assets where the assets are disposed of within a short period after their entry into, or
exit from, a group. A Member State (in the case of an entry into a group) or the group
(in the case of an exit from a group) are given the right to tax underlying capital gains
to the extent those were created in their taxing territory. Moreover, the tax treatment
of capital gains engrained in self-generated intangible assets calls for a customised
approach, which will involve assesing them on the basis of a suitable proxy, that is to
say research and development, marketing and advertising costs over a specified period.

o Withholding taxes: (unchanged compared to the proposal of 2011) The proceeds of
withholding taxes charged on interest and royalty payments made by taxpayers will be
shared according to the formula of that tax year. Withholding taxes charged on
dividends will not be shared since, contrary to interest and royalties, dividends are
distributed after-tax and do not lead to any previous deduction borne by all group
companies.

° Preventing circumvention of tax exemptions: (unchanged compared to the proposal
of 2011) The tax exemption in favour of disposals of shares will be disallowed if this
is illegitimately extended to sales of assets other than shares. This occurs if assets are
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moved within the group, without tax implications, to a group member which is then
sold out of the group. The assets will then benefit, under the cover of a sale of company,
from the tax exemption which is provided for share disposals. A similar treatment is
provided for intra-group transfers of assets which are then sold out of the group within
the current or following tax year. In this case, an adjustment will be made in order to
treat the asset as having left the group from the Member State where it initially was
located, i.e. prior to the intra-group transfer.

Formulary apportionment: (unchanged compared to the proposal of 2011) It will
comprise three equally weighted factors (i.e. labour, assets and sales by destination).
This combination reflects a balanced approach to distributing taxable profits amongst
eligible Member States. The labour factor will be divided into payroll and the number
of employees (i.e. each item counting for half) in order to account for differences in
the levels of wages across the Union and thereby allow for a fairer distribution. The
asset factor will consist of all fixed tangible assets. Intangibles and financial assets will
be excluded from the formula due to their mobile nature and the risks of circumventing
the system. These factors and weightings should ensure that profits are taxed where
they are actually earned. By exception, where the outcome of the apportionment does
not fairly represent the extent of business activity, a safeguard clause will provide for
an alternative method of income allocation.

As the general scheme of the formulary apportionment cannot address the specificities
of certain industries, there will be rules on adjusted formulae, in order to better fit the
needs of sectors such as financial services and insurance, oil and gas as well as
shipping and air transport.

Administrative procedures: differently from the proposal of 2011, the common
administrative rules are limited to the consolidated group. As a matter of principle,
single taxpayers, who opt to apply the rules under the ‘first step’ (CCTB), continue to
fall within their national administrative provisions.

Groups will deal with a single tax administration (‘principal tax authority') in the EU;
this is also referred to as the 'one-stop-shop'. This will be based in the Member State
where the parent company of the group (‘principal taxpayer’) is resident for tax
purposes. Audits will be initiated and coordinated by the principal tax authority. The
national authorities of any Member State in which the profits of a group member are
subject to tax may request the initiation of an audit.

The competent authority of the Member State in which a group member is resident or
established may challenge a decision by the principal tax authority concerning the
notification that there is a group or an amended assessment. For this purpose, an action
will be brought before the courts of the Member State of the principal tax authority.
Disputes between taxpayers and tax authorities will be dealt with by an administrative
body which is competent to hear appeals at first instance according to the law of the
Member State of the principal tax authority.
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Proposal for a
COUNCIL DIRECTIVE

on a Common Consolidated Corporate Tax Base (CCCTB)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
115 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament®,

Having regard to the opinion of the European Economic and Social Committee®,

Acting in accordance with a special legislative procedure,

Whereas:

(1)

()

(3)

Companies which seek to do business across frontiers within the Union encounter
serious obstacles and market distortions owing to the existence and interaction of 28
disparate corporate tax systems. Furthermore, tax planning structures have become ever-
more sophisticated over time, as they develop across various jurisdictions and
effectively take advantage of the technicalities of a tax system or of mismatches between
two or more tax systems for the purpose of reducing the tax liability of companies.
Although those situations highlight shortcomings that are completely different in nature,
they both create obstacles which impede the proper functioning of the internal market.
Action to rectify these problems should therefore address both these types of market
deficiencies.

To support the proper functioning of the internal market, the corporate tax environment
in the Union should be shaped in accordance with the principle that companies pay their
fair share of tax in the jurisdiction(s) where their profits are generated. It is therefore
necessary to provide for mechanisms that discourage companies from taking advantage
of mismatches amongst national tax systems in order to lower their tax liability. It is
equally important to also stimulate growth and economic development in the internal
market by facilitating cross-border trade and corporate investment. To this end, it is
necessary to eliminate both double taxation and double non-taxation risks in the Union
through eradicating disparities in the interaction of national corporate tax systems. At
the same time, companies need an easily workable tax and legal framework for
developing their commercial activity and expanding it across borders in the Union. In
that context, remaining cases of discrimination should also be removed.

As pointed out in the proposal of 16 March 2011 for a Council Directive on a Common
Consolidated Corporate Tax Base (CCCTB)’, a corporate tax system which treats the
Union as a single market for the purpose of computing the corporate tax base of

0JCL.1[...1p [...]
0JCL.1[..1p [...]
COM (2001) 121 final/2, 3.10.2011.
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(4)

()

(6)

(")

companies would facilitate cross-border activity for companies resident in the Union
and promote the objective of making it a more competitive location for investment
internationally. The proposal of 2011 for a CCCTB focussed on the objective of
facilitating the expansion of commercial activity for businesses within the Union. In
addition to that objective, it should also be taken into account that a CCCTB can be
highly effective in improving the functioning of the internal market through countering
tax avoidance schemes. In this light, the initiative for a CCCTB should be re-launched
in order to address, on an equal footing, both the aspect of business facilitation and the
initiative's function in countering tax avoidance. Such an approach would best serve the
aim of eradicating distortions in the functioning of the internal market.

Considering the need to act swiftly in order to ensure a proper functioning of the internal
market by making it, on the one hand, friendlier to trade and investment and, on the
other hand, more resilient to tax avoidance schemes, it is necessary to divide the
ambitious CCCTB initiative into two separate proposals. At a first stage, rules on a
common corporate tax base (‘CCTB’) should be agreed, before addressing, at a second
stage, the issue of consolidation.

Many aggressive tax planning structures tend to feature in a cross-border context, which
implies that the participating groups of companies possess a minimum of resources. On
this premise, for reasons of proportionality, the rules on a CCCTB should be mandatory
only for groups of companies of a substantial size. For that purpose, a size-related
threshold should be fixed on the basis of the total consolidated revenue of a group which
files consolidated financial statements. In addition, in order to better serve the aim of
facilitating trade and investment in the internal market, the rules on a CCCTB should
also be available, as an option, to those groups that fall short of the size-related
threshold.

Eligibility for the consolidated tax group should be determined in accordance with a
two-part test based on (i) control (more than 50 percent of voting rights) and (ii)
ownership (more than 75 percent of equity) or rights to profits (more than 75 percent of
rights giving entitlement to profit). Such a test would ensure a high level of economic
integration between group members. To guarantee the integrity of the system, the two
thresholds for control and ownership or profit rights should be met throughout the tax
year; otherwise, the failing company should leave the group immediately. To prevent a
manipulation of the tax results through companies entering and leaving the group within
a short-term, there should also be a minimum requirement of nine consecutive months
for establishing group membership.

Rules on business reorganisations should ensure that the effect of such reorganisations
on the existing taxing rights of Member States is kept to a minimum. Each time that a
company joins a group, the Member States where other group members are resident for
tax purposes or situated should therefore not bear the extra cost of losses that the
company incurred under the rules of another corporate tax system which applied to that
company prior to the rules of this Directive. Pre-consolidation trading losses of a
company joining a group should thus be carried forward to be set off against that
company's apportioned share. Accordingly, losses incurred by a group member during
the period of consolidation should not exclusively be allocated to that group member
but be shared across the group instead. In the case of more extensive reorganisations,
where more than one company is leaving a loss-making group, it would be essential to
fix a threshold, in order to determine under which conditions companies should no
longer be leaving a loss-making group without being allocated any losses to carry
forward. A similar adjustment should be made in respect of capital gains resulting from
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(8)

9)

(10)

the disposal of certain assets within a short period after those assets joined, or departed
from, a group alongside a joining or leaving company. In these cases, the Member
State(s) where these gains accrued should be given the right to tax them, despite the fact
that the assets may no longer be under their taxing jurisdiction. The tax treatment of
capital gains engrained in self-generated intangible assets calls for a customised
approach, since these assets are often not registered on a company’s financial accounts
and since there does not seem to be a way to precisely calculate their value. Accrued
capital gains should therefore be assessed on the basis of a suitable proxy, namely the
costs for research and development and for marketing and advertising over a specific
period.

The revenue from withholding taxes on interest and royalty payments should be shared
in accordance with the formula for the apportionment of the consolidated tax base of the
tax year in which the withholding tax is due, in order to compensate for the fact that
interest and royalty payments would have previously led to a deduction and the benefit
would have been shared by the group. The revenue from withholding taxes on dividends,
however, should not be shared. Contrary to interest and royalty payments, dividends are
distributed from profits which have already been subjected to corporate taxation and
therefore, a dividend distribution does not involve, for group members, any benefit
consisting in a deduction of business expenses.

In order to prevent circumventing the tax exemption of the gains from the disposals of
shares, this tax-free treatment should be disallowed where it is illegitimately extended
to sales of assets other than shares. This situation would occur if assets are moved by
way of intra-group transactions, without tax implications, to a group member with the
plan to subsequently, sell the shares in that group member and include the assets in that
sale. In such case, the assets would effectively benefit, under the cover of a sale of
shares, from the tax exemption that applies to disposals of shares. Accordingly, it would
also be necessary to cater for intra-group transfers of assets which are then sold out of
the group within a period of up to two years. Namely, an adjustment should be made in
order to treat an asset as having left the group from the Member State where it was
located initially, i.e. prior to the intra-group transfer, and in this way, discourage the
artificial intra-group transfer of assets (other than shares) towards Member States with
beneficial tax regimes for capital gains from disposals of assets.

The formula apportionment for the consolidated tax base should comprise three equally
weighted factors, namely labour, assets and sales by destination. Those equally
weighted factors should reflect a balanced approach to distributing taxable profits
amongst the relevant Member States and should ensure that profits are taxed where they
are actually earned. Labour and assets should therefore be allocated to the Member State
where the labour is performed or the assets are located, and would thereby give
appropriate weight to the interests of the Member State of origin, whilst sales should be
allocated to the Member State of destination of the goods or services. To account for
differences in the levels of wages across the Union and thus allow for a fair distribution
of the consolidated tax base, the labour factor should comprise both payroll and the
number of employees (i.e. each item counting for half). The asset factor, on the other
hand, should comprise all fixed tangible assets, but not intangible and financial assets
because of their mobile nature and the resulting risk that the rules of this Directive could
be circumvented. Where, due to exceptional circumstances, the outcome of the
apportionment does not fairly represent the extent of business activity, a safeguard
clause should provide for an alternative method of income allocation.
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11)

(12)

(13)

(14)

(15)

(16)

Due to their specificities, certain sectors, such as the financial and insurance sector, the
oil and gas sector as well as shipping and air transport, need an adjusted formula for the
apportionment of the consolidated tax base.

To optimise the benefits of having a single set of corporate tax rules across the EU for
determining the consolidated tax base of groups, groups should be able to deal with a
single tax administration (‘principal tax authority’). As a matter of principle, that
principal tax authority should be based in the Member State where the parent company
of the group is resident for tax purposes (‘principal taxpayer'). It is essential in this
context to lay down common procedural rules for the administration of the system.

Audits should in principle be initiated and coordinated by the principal tax authority,
but given that the first stage consisting in the calculation of the tax base is performed
locally, the national authorities of any Member State in which the profits of a group
member are subject to tax should also be able to request the initiation of an audit.
Accordingly, to protect the national tax base, the competent authority of the Member
State in which a group member is resident for tax purposes or established in the form of
a permanent establishment should be able to challenge before the courts of the Member
State of the principal tax authority a decision of that tax authority concerning the notice
to create a group or a decision concerning an amended tax assessment. Disputes between
taxpayers and tax authorities should be dealt with by an administrative body at first
instance, in order to reduce the number of cases that reach the courts. That body should
be structured and operating in accordance with the law of the Member State of the
principal tax authority is competent to hear appeals at first instance.

This Directive builds upon Council Directive 2016/xx/EU on a common corporate tax
base (which lays down a common set of corporate tax rules for computing the tax base)
and focusses on the consolidation of tax results across the group. It would thus be
necessary to deal with the interaction between the two legislative instruments and cater
for the transition of certain elements of the tax base into the new framework of the group.
Such elements should include, in particular, the interest limitation rule, the switch-over
clause and controlled foreign company legislation as well as hybrid mismatches.

The European Data Protection Supervisor was consulted in accordance with Article
28(2) of Regulation (EC) No 45/2001 of the European Parliament and of the Council®.
Any processing of personal data carried out within the framework of this Directive must
also comply with applicable national provisions on data protection implementing
Directive 95/46/EC®, which will be replaced by Regulation (EU) 2016/679%, and with
Regulation (EC) No 45/2001'L.

In order to supplement or amend certain non-essential elements of this Directive, the
power to adopt acts in accordance with Article 290 of the Treaty on the Functioning of

10

11

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on
the protection of individuals with regard to the processing of personal data by the Community
institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal date and on the free movement of such data (OJ
L 281, 23.1.1995, p. 31).

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119,
4.5.2016, p. 1).

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on
the protection of individuals with regard to the processing of personal data by the Community
institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1-22).
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17

(18)

(19)

(20)

the European Union should be delegated to the Commission with respect of (i) taking
into account changes to the laws of Member States concerning the company forms and
corporate taxes and amend Annexes | and Il accordingly; (ii) laying down additional
definitions; and (iii) supplementing the rule on the limitation of interest deductibility
with anti-fragmentation rules, to better address the tax avoidance risks which may
emerge within a group. It is of particular importance that the Commission carry out
appropriate consultations during its preparatory work, including at expert level. The
Commission, when preparing and drawing up delegated acts, should ensure a
simultaneous, timely and appropriate transmission of relevant documents to the
European Parliament and the Council.

In order to ensure uniform conditions for the implementation of this Directive,
implementing powers should be conferred on the Commission (i) to adopt annually a
list of third country company forms that are similar to the company forms listed in
Annex I; (ii) to lay down detailed rules on the calculation of the labour, asset and sales
factors, the allocation of employees and payroll, assets and sales to the respective factor
and the valuation of assets; (iii) to adopt an act establishing a standard form of the notice
to create a group; and (iv) to lay down rules on the electronic filing of the consolidated
tax return, the form of the consolidated tax return, the form of the single taxpayer's tax
return and the supporting documentation required, implementation powers should be
conferred on the Commission. Those powers should be exercised in accordance with
Regulation (EU) 182/2011 of the European Parliament and of the Council of 28
February 20112,

Since the objectives of this Directive, namely to improve the functioning of the internal
market through countering practices of international tax avoidance and to facilitate
businesses in expanding across borders within the Union, cannot be sufficiently
achieved by the Member States acting individually and in a disparate fashion because
coordinated action is necessary to obtain these objectives, but can rather, by reason of
the fact that the Directive targets inefficiencies of the internal market that originate in
the interaction between disparate national tax rules which impact on the internal market
and discourage cross-border activity, be better achieved at Union level, the Union may
adopt measures, in accordance with the principle of subsidiarity as set out in Article 5
of the Treaty on European Union. In accordance with the principle of proportionality,
as set out in that Article, this Directive does not go beyond what is necessary in order to
achieve those objectives, especially considering that its mandatory scope is limited to
groups beyond a certain size.

In accordance with the Joint Political Declaration of 28 September 2011 of Member
States and the Commission on explanatory documents®, Member States have
undertaken to accompany, in justified cases, the notification of their transposition
measures with one or more documents explaining the relationship between the
components of a directive and the corresponding parts of national transposition
instruments. With regard to this Directive, the legislator considers the transmission of
such documents to be justified.

The Commission should be required to review the application of the Directive five years
after its entry into force and report to Council on its operation. Member States should
be required to communicate to the Commission the text of the provisions of national law
which they adopt in the field covered by this Directive,

12
13

0J L 55, 28.2.2011, p. 13.
0J C 369, 17.12.2011, p. 14.
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HAS ADOPTED THIS DIRECTIVE:

CHAPTER I

SUBJECT MATTER, SCOPE AND DEFINITIONS

Article 1
Subject matter

This Directive establishes a system for the consolidation of the tax bases, as referred
to in Council Directive 2016/xx/EU,** of companies that are members of a group and
lays down rules on how a common consolidated corporate tax base shall be allocated
to Member States and administered by the national tax authorities.

A company that applies the rules of this Directive shall cease to be subject to the
national corporate tax law in respect of all matters regulated by this Directive, unless
otherwise stated.

Article 2
Scope

The rules of this Directive shall apply to a company that is established under the laws
of a Member State, including its permanent establishments in other Member States,
where the company meets all of the following conditions:

(@) it takes one of the company forms listed in Annex I;

(b) it is subject to one of the corporate taxes listed in Annex Il or to a similar tax
subsequently introduced;

(c) it belongs to a consolidated group for financial accounting purposes with a total
consolidated group revenue that exceeded EUR 750 000 000 during the financial
year preceding the relevant financial year;

(d) it qualifies as a parent company or qualifying subsidiary as referred to in Article
5 of this Directive and/or it has one or more permanent establishments as referred
to in Article 5 of Directive 2016/xx/EU.

This Directive shall also apply to a company that is established under the laws of a
third country in respect of its permanent establishments situated in one or more
Member States where the company meets the conditions laid down in points (b) to (d)
of paragraph 1.

As regards whether a company meets the condition of point (a) in paragraph 1, it shall
suffice that the company in a third country has a similar form to one of the company
forms in Annex I. For the purposes of point (a) of paragraph 1, the Commission shall
adopt annually a list of third country company forms that are similar to the company
forms listed in Annex I. That implementing act shall be adopted in accordance with
the examination procedure referred to in Article 77(2). The fact that a third country
company form is not included in that list shall not preclude the application of this
Directive to that form.
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A company that meets the conditions of points (a), (b) and (d) of paragraph 1, but does
not meet the conditions of point (c) of that paragraph, may opt, including for its
permanent establishments situated in other Member States, to apply the rules of this
Directive for a period of five tax years. That period shall automatically be extended
for successive terms of five tax years, unless there is a notice of termination as referred
to in the second subparagraph of Article 47. The conditions under points (a), (b) and
(d) of paragraph 1 shall be met each time the extension takes place.

The rules of this Directive shall not apply to a shipping company under a special tax
regime. A shipping company under a special tax regime shall be taken into account for
the purpose of determining the companies which are members of the same group as
referred to in Articles 5 and 6.

The Commission shall be empowered to adopt delegated acts in accordance with
Article 75 to amend Annexes | and Il to take account of changes to the laws of the
Member States concerning company forms and corporate taxes.

Article 3
Definitions

For the purposes of this Directive, the following definitions shall apply:

1)
()

(3)
(4)
()
(6)
(")
(8)
(9)
(10)
(11)

‘taxpayer' as defined in point (1) of Article 4 of Directive 2016/xx/EU,;

'single taxpayer' means a company that is not subject to the rules of this Directive but
has opted to apply Directive 2016/xx/EU,;

'non-taxpayer' as defined in point (2) of Article 4 of Directive 2016/xx/EU;
'resident taxpayer' as defined in point (3) of Article 4 of Directive 2016/xx/EU;
'non-resident taxpayer' as defined in point (4) of Article 4 of Directive 2016/xx/EU;
'revenues' as defined in point (5) of Article 4 of Directive 2016/xx/EU;

‘expenses' as defined in point (6) of Article 4 of Directive 2016/xx/EU;

'tax year' as defined in point (7) of Article 4 of Directive 2016/xx/EU;

‘profit' as defined in point (8) of Article 4 of Directive 2016/xx/EU;

'loss' as defined in point (9) of Article 4 of Directive 2016/xx/EU;

‘principal taxpayer' means one of the following:

(@) aresident taxpayer that forms a group with its qualifying subsidiaries, with one
or more of its permanent establishments located in another Member State or
Member States or with one or more permanent establishments of a qualifying
subsidiary that is resident in a third country;

(b) a resident taxpayer designated by the group that is composed of only two or
more resident taxpayers which are immediate qualifying subsidiaries of the same
parent company resident in a third country;

(c) aresident taxpayer that is the qualifying subsidiary of a parent company resident
in a third country, where that resident taxpayer forms a group with only one or
more permanent establishments of its parent;
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(12)
(13)

(14)
(15)

(16)
17)
(18)
(19)
(20)
(21)
(22)

(23)

(24)

(25)
(26)

(27)

(28)

(d) a permanent establishment designated by a non-resident taxpayer that forms a
group with only its permanent establishments located in two or more Member
States;

‘consolidated group for financial accounting purposes' as defined in point (10) of
Avrticle 4 of Directive 2016/xx/EU;

'research and development' as defined in point (11) of Article 4 of Directive
2016/xx/EU;

'borrowing costs' as defined in point (12) of Article 4 of Directive 2016/Xx/EU;

‘'exceeding borrowing costs' as defined in point (13) of Article 4 of Directive
2016/xx/EU;

'value for tax purposes' as defined in point (17) of Article 4 of Directive 2016/xx/EU;
'market value' as defined in point (18) of Article 4 of Directive 2016/xx/EU;

'fixed assets' as defined in point (19) of Article 4 of Directive 2016/xx/EU;

‘financial assets' as defined in point (20) of Article 4 of Directive 2016/xx/EU;
‘economic owner' as defined in point (28) of Article 4 of Directive 2016/xx/EU;
‘financial undertaking' as defined in point (29) of Article 4 of Directive 2016/xx/EU;

‘group member' means any taxpayer belonging to the same group, as referred to in
Articles 5 and 6. Where a taxpayer maintains a taxable presence in one or more
Member States other than that in which it is resident for tax purposes, each taxable
presence shall be treated as a group member;

‘consolidated tax base' means the result of adding up the tax bases of all group
members, as calculated in accordance with Directive 2016/xx/EU,;

‘intra-group transaction' means any transaction between parties that are members of
the same group at the time that the transaction is effected and that the associated
revenues and expenses of that transaction fall to be recognised,;

‘apportioned share' means the portion of the consolidated tax base of a group that is
allocated to a group member in accordance with Chapter VIII;

‘competent authority’ means the authority designated by each Member State to
administer all matters related to the implementation of this Directive;

‘principal tax authority' means the competent authority of the Member State in which
the principal taxpayer is resident for tax purposes or, where it concerns a permanent
establishment of a non-resident taxpayer, the Member State in which that permanent
establishment is situated,

'national corporate tax law' as defined in point (32) of Article 4 of Directive
2016/xx/EU.

The Commission may adopt delegated acts in accordance with Article 75 in order to lay down
definitions of more concepts.
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CHAPTER 11

RESIDENCY AND TERRITORIALITY RULES

Article 4
Tax residence

A company that has its registered office, place of incorporation or place of effective
management in a Member State and is not, under the terms of an agreement concluded
by that Member State with a third country, regarded as tax resident in that third country
shall be considered resident in that Member State for tax purposes.

A company that is resident in more than one Member State for tax purposes shall be
considered to be resident in the Member State in which it has its place of effective
management.

Where the place of effective management of a group member engaged in shipping or
in inland waterways transport is aboard a ship or boat, the group member shall be
considered to be resident for tax purposes in the Member State of the home harbour of
the ship or boat, or, where there is no such home harbour, in the Member State of
residence for tax purposes of the operator of the ship or boat.

A resident taxpayer shall be subject to corporate tax on all income derived from any
source, whether inside or outside the Member State where it is resident for tax
purposes.

A non-resident taxpayer shall be subject to corporate tax on all income from an activity
carried on through a permanent establishment in a Member State.

CHAPTER 111

CONSOLIDATION

Article 5
Parent company and qualifying subsidiaries

A qualifying subsidiary means every immediate and lower-tier subsidiary in which the
parent company holds the following rights:

(@) it has aright to exercise more than 50 % of the voting rights; and

(b) it hasan ownership right amounting to more than 75 % of the subsidiary’s capital
or it owns more than 75 % of the rights giving entitlement to profit.

For the purpose of calculating the thresholds referred to in paragraph 1 in relation to
lower-tier subsidiaries, the following rules shall be applied:

(@) once the voting-right threshold is reached in respect of a subsidiary, the parent
company shall be considered to hold 100 % of such rights;

(b) entitlement to profit and ownership of capital shall be calculated by multiplying
the interests held, directly and indirectly, in subsidiaries at each tier. Ownership
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rights amounting to 75 % or less held directly or indirectly by the parent
company, including rights in companies resident in a third country, shall also be
taken into account in the calculation.

Article 6
Groups

A resident taxpayer shall form a group with:
(@) all its permanent establishments that are situated in a Member State;

(b) all permanent establishments that are situated in a Member State and belong to
its qualifying subsidiaries that are resident in a third country for tax purposes;

(c) all its qualifying subsidiaries that are resident in a Member State for tax
purposes, including the permanent establishments of those subsidiaries where
such permanent establishments are situated in a Member State;

(d) other resident taxpayers, including their permanent establishments that are
situated in a Member State, where all those resident taxpayers are qualifying
subsidiaries of a non-taxpayer who is resident in a third country for tax purposes,
has a similar form to one of the company forms in Annex | and meets the
condition of point (c) of Article 2(1).

A non-resident taxpayer shall form a group in respect of all of its permanent
establishments that are situated in one or more Member States and with all of its
qualifying subsidiaries that are resident in a Member State for tax purposes, including
the permanent establishments of those subsidiaries where such permanent
establishments are also situated in one or more Member States.

A company in insolvency or liquidation may not become a group member. A taxpayer
in respect of which a declaration of insolvency is made or that is liquidated shall leave
the group immediately.

Article 7
Effect of consolidation

The tax bases of all members of a group shall be added together into a consolidated
tax base.

Where the consolidated tax base is negative, the loss shall be carried forward and be
set off against the next positive consolidated tax base. Where the consolidated tax base
is positive, it shall be apportioned in accordance with Chapter VIII.

Article 8

Timing
A taxpayer who is a group member must meet the thresholds referred to in Article 5,
without interruption, throughout the tax year.

A taxpayer shall become a member of a group on the date that the thresholds of
Article 5 are reached. The thresholds must be met for at least nine consecutive months,
failing which a taxpayer shall be treated as if it has never been a group member.

A taxpayer ceases to be a group member the day after it no longer meets the thresholds
of Article 5.
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Article 9
Elimination of intra-group transactions

1. With the exception of the cases referred to in subparagraph 2 of Article 42 and Article
43, profits and losses arising from intra-group transactions shall be ignored when
calculating the consolidated tax base.

2. Groups shall apply a consistent and adequately documented method for recording
intra-group transactions. Groups may change the method only for valid commercial
reasons and only at the beginning of a tax year.

3. The method for recording intra-group transactions shall enable all intra-group transfers
and sales to be identified at the lowest cost for assets not subject to depreciation or the
value for tax purposes for depreciable assets.

4. Intra-group transfers shall not change the status of self-generated intangible assets.

Article 10
Withholding taxes and other source taxation

No withholding taxes or other source taxation shall be imposed on intra-group transactions.

CHAPTER IV

ENTERING AND LEAVING THE GROUP

Article 11
Fixed assets when joining the group

1. Where a taxpayer, on the date of joining a group, is the economic owner of non-
depreciable or individually depreciable fixed assets, and where, within five years of
the date on which that taxpayer joined the group, any of those assets is disposed of, the
apportioned share of the group member that held the economic ownership over those
assets on the date of entry shall be adjusted, by adding the proceeds of that disposal to
that apportioned share and by deducting from that share the costs relating to non-
depreciable assets and the value for tax purposes of depreciable assets. The adjustment
shall take place in the tax year during which the disposal of the assets took place.

2. The adjustment referred to in paragraph 1 shall also be made in respect of financial
assets, with the exception of own shares and of participations that give rise to tax
exempt income.

3. The adjustment referred to in paragraph 1 shall not be made where the taxpayer joining
the group came from another group that was subject to the rules of this Directive.

4. The taxpayer that, as a result of a business reorganisation, no longer exists or no longer
has a permanent establishment in the Member State in which it was resident for tax
purposes on the date that it joined the group, shall be considered to have a permanent
establishment in that Member State for the purpose of applying this Article.
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Article 12
Long-term contracts when joining the group

Revenues and expenses which pursuant to Article 22(2) and (3) of Directive
2016/xx/EU are considered to have accrued or been incurred before the rules of this
Directive became applicable to the taxpayer, but were not yet included in the tax base
under the national corporate tax law previously applicable to the taxpayer, shall be
added to or deducted from the apportioned share of the relevant group member in
accordance with the timing rules of national law.

Revenues which have been taxed under national corporate tax law before the rules of
this Directive became applicable to the taxpayer at an amount higher than what would
have been included in the tax base pursuant to Article 22(2) of Directive 2016/xx/EU,
shall be deducted from the apportioned share of the relevant group member in the first
tax year of application of the rules of this Directive.

Where the share apportioned to a group member in a tax year is not sufficient to offset
fully the deductible amounts referred to in paragraphs 1 and 2, the unrelieved amounts
shall be carried forward for future years until they are set off against the share
apportioned to that group member.

Article 13
Provisions, revenues and deductions when joining the group

Provisions and bad-debt deductions as referred to in Articles 23 and 25 of Directive
2016/xx/EU shall be deductible only to the extent that they arise from activities or
transactions that have been carried out after the rules of this Directive became
applicable to the taxpayer.

Revenues which pursuant to Article 16 of Directive 2016/xx/EU are considered to have
accrued before the rules of this Directive became applicable to the taxpayer, but were
not yet included in the tax base under the national corporate tax law previously
applicable to the taxpayer, shall be added to the apportioned share of the relevant group
member in accordance with the timing rules of the national corporate tax law.

Expenses incurred after the rules of this Directive became applicable to the taxpayer,
but in relation to activities or transactions that were carried out before and for which
no deduction was given under the applicable national corporate tax law, shall be
deductible only against the apportioned share of the relevant group member, unless
those expenses are incurred more than five years after the taxpayer joined the group.

Expenses incurred under national corporate tax law that had not yet been deducted
when the rules of this Directive became applicable to the taxpayer shall be deductible
only against the apportioned share of the relevant group member, as computed in
accordance with this Directive, in equal amounts spread over five years. Expenses that
involve borrowing costs shall be deductible in accordance with Article 13 of Directive
2016/xx/EU.

Where the share that has been apportioned to a group member in a tax year is not
sufficient to fully deduct the amounts referred to in the first and second subparagraphs,
the unrelieved amounts shall be carried forward for future years until they are set off
against the apportioned share of that group member.

Amounts deducted before the rules of this Directive became applicable to the taxpayer
may not be deducted again.
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Article 14
Timing for depreciation when joining or leaving a group

The depreciation of the assets of a taxpayer that joins or leaves a group in the course of a tax
year shall be computed in proportion to the number of calendar months during which the
taxpayer belonged to the group in the tax year.

Article 15
Pre-entry losses

Unrelieved losses that have been incurred by a group member in accordance with national
corporate tax law or Directive 2016/xx/EU before the rules of this Directive became applicable
to that group member may be set off against the apportioned share of that group member if and
to the extent that this is provided for under the national corporate tax law or Directive
2016/xx/EU.

Article 16
Termination of a group

The tax year of a group shall end when the group is dissolved. The consolidated tax base and
any unrelieved losses of the group shall be allocated to each group member in accordance with
Chapter VIII, on the basis of the values of the apportionment factors in the tax year of
termination.

Article 17
Depreciation upon termination of a group

Where a group terminates, the depreciation of its assets in the tax year of termination shall be
computed in proportion to the number of calendar months that the group operated in that tax
year.

Article 18
Losses after the group terminates

Following termination of a group, losses of that group shall be treated as follows:

@ the losses of a taxpayer who opts for applying the rules of Directive 2016/xx/EU shall
be carried forward and be set off in accordance with Article 41 of that Directive;

(b) the losses of a taxpayer joining another group shall be carried forward and be set off
against the relevant group member’s apportioned share, subject to the restrictions of
Article 41(3) of Directive 2016/xx/EU;

(© the losses of a taxpayer returning to national corporate tax law shall be carried forward
and be set off in accordance with the national corporate tax law becoming applicable,
as if those losses had arisen while the taxpayer was subject to that law.

Article 19
Fixed assets when leaving the group

The proceeds of non-depreciable or individually depreciable fixed assets, except for those that
gave rise to a reduced exemption under Article 24, that are disposed of within three years after
the departure from the group of the taxpayer who holds the economic ownership over those
assets shall be added to the consolidated tax base of the group in the year of disposal. The costs
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related to non-depreciable fixed assets and the value for tax purposes of individually
depreciable fixed assets shall be deducted from that tax base.

The same rule shall apply to financial assets, with the exception of own shares and of
participations that give rise to tax exempt income.

The proceeds of those disposals that are added to the consolidated tax base of the group shall
not be taxable otherwise.

Article 20
Self-generated intangible assets

Where a taxpayer who is the economic owner of one or more self-generated intangible assets
leaves the group, an amount equal to the costs incurred in respect of those assets for research,
development, marketing and advertising in the previous five years shall be added to the
consolidated tax base as it stands at the end of the tax year. The amount added shall not,
however, exceed the value of the assets on the departure of the taxpayer from the group. Those
costs shall be attributed to the leaving taxpayer and treated in accordance with the national
corporate tax law that subsequently becomes applicable to that taxpayer or, if that taxpayer joins
another group, those costs shall be attributed in the tax year that the taxpayer joined that other

group.

Article 21
Losses on leaving the group

No losses shall be attributed to a group member leaving a group.

CHAPTER V

BUSINESS REORGANISATIONS

Article 22
Business reorganisations within a group
1. A business reorganisation within a group or the transfer of the legal seat of a taxpayer
shall not give rise to profits or losses for the purposes of determining the consolidated
tax base.
2. Where, as a result of a business reorganisation or of a series of transactions between

group members within a period of two years, substantially all the assets of a taxpayer
are transferred to another Member State, leading to a substantial change in the asset
factor, the transferred assets shall be attributed to the asset factor of the transferring
taxpayer for a maximum period of five years following that transfer as long as a group
member continues to be the economic owner of the assets.

3. For the purpose of applying this Article, the transferring taxpayer referred to in
paragraph 2 that no longer exists or no longer has a permanent establishment in the
Member State from which the assets were transferred shall be considered to have a
permanent establishment in that Member State.
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Article 23
Treatment of losses where a business reorganisation takes place between
two or more groups

Where, as a result of a business reorganisation, one or more groups, or two or more
group members, become part of another group, any unrelieved losses of the previously
existing group or groups shall be allocated to each of the group members in accordance
with Chapter V11l and on the basis of the factors as they stand at the end of the tax year
in which the business reorganisation takes place. Unrelieved losses of the previously
existing group or groups shall be carried forward for future years.

Where two or more group members become part of another group, no unrelieved losses
of the first group shall be allocated as referred to in subparagraph 1, provided that the
joint value of the asset and labour factors of the departing group members amounts to
less than 20 % of the value of these two factors for the entire first group.

Where two or more principal taxpayers merge within the meaning of points (i) and (ii)
of Article 2(a) of Council Directive 2009/133/EC®®, any unrelieved losses of a group
shall be allocated to its members in accordance with Chapter V111, on the basis of the
factors as they stand at the end of the tax year in which the merger takes place.
Unrelieved losses shall be carried forward for future years.

CHAPTER VI

DEALINGS BETWEEN THE GROUP AND OTHER ENTITIES

Article 24
Disallowance of exempt share disposals

Where, as a result of a disposal of shares, a taxpayer leaves the group and during that
or the previous tax year, the taxpayer acquired, in an intra-group transaction, one or
more fixed assets, other than assets depreciated in a pool, an amount corresponding to
those fixed assets shall be excluded from the tax exemption laid down in point (c) of
Acrticle 8 of Directive 2016/xxx/EU, unless it is demonstrated that the intra-group
transaction was carried out for valid commercial reasons.

The amount excluded from the tax exemption referred to in paragraph 1 shall be the
market value of the fixed asset or assets at the moment that the taxpayer leaves the
group, less the value for tax purposes of the fixed assets or the costs referred to in
Article 19 of Directive 2016/xx/EU.

Where the beneficial owner of the shares that were disposed of is a non-taxpayer or a
non-resident taxpayer with those shares attributed to its head office or permanent
establishment in a third country, the market value of the asset or assets at the time of
the disposal of the shares, less the value for tax purposes, shall be deemed to have been
received by the taxpayer that held the assets prior to the intra-group transaction referred
to in the first paragraph.

15

Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to
mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of
different Member States and to the transfer of the registered office of an SE or SCE between Member
States (OJ L 310, 25.11.20009, p. 34).
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Article 25
Tax credit relief

1. A tax credit as referred to in Article 55(1) of Directive 2016/xx/EU shall be shared
amongst the group members in accordance with Chapter VIII;

2. The tax credit referred to in paragraph 1 shall be calculated separately for each
Member State or third country as well as for each type of income. It shall not exceed
the amount resulting from subjecting the income attributed to a taxpayer or to a
permanent establishment to the corporate tax rate of the Member State where the
taxpayer is resident for tax purposes or where the permanent establishment is situated.

Article 26
Withholding tax

Interest and royalties paid by a group member to a recipient outside the group may be subject
to a withholding tax, in accordance with the applicable rules of national law and any applicable
double tax convention, in the Member State where the group member is resident for tax
purposes or situated, as the case may be. The withholding tax shall be shared amongst the
Member States, in accordance with Chapter V111, using the formula applicable in the tax year
in which the tax is charged.

CHAPTER VII

TRANSPARENT ENTITIES

Article 27
Rules for determining transparency in the case of third country entities

The treatment of an entity located in a third country in which at least two group members hold
an interest shall be determined by an agreement between the relevant Member States. The
principal tax authority shall decide where there is no agreement.

CHAPTER VIII

APPORTIONMENT OF THE COMMON CONSOLIDATED
CORPORATE TAX BASE

Article 28
General rules

1. The consolidated tax base shall be shared between the group members in each tax year
on the basis of a formula for apportionment. In determining the apportioned share of a
group member A, the formula shall take the following form, giving equal weight to the
factors of sales, labour and assets:
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2. The consolidated tax base of a group shall be shared only where it is positive.

3. The calculations for sharing the consolidated tax base shall be done at the end of the
tax year of the group.

4. A period of 15 days or more in a calendar month shall be considered as a whole month.

When determining the apportioned share of a group member, equal weight shall be
given to the factors of sales, labour and assets.

Article 29
Safeguard clause

As an exception to the rule set out in Article 28, if the principal taxpayer or a competent
authority considers that the outcome of the apportionment of the consolidated tax base to a
group member does not fairly represent the extent of the business activity of that group member,
the principal taxpayer or competent authority may request the use of an alternative method for
calculating the tax share of each group member. An alternative method can be used only if,
following consultations among the competent authorities and, where applicable, discussions
held in accordance with Articles 77 and 78, all these authorities agree to that alternative method.
The Member State of the principal tax authority shall inform the Commission about the
alternative method used.

Article 30
Joining and leaving the group

The apportioned share of a taxpayer joining or leaving a group during a tax year shall be
calculated in proportion to the number of calendar months during which the taxpayer belonged
to the group in the tax year.

Article 31
Transparent entities

The factors used in calculating the apportioned share of a group member holding an interest in
a transparent entity shall include the sales, labour and assets of the transparent entity, in
proportion to the taxpayer's participation in the profits and losses of that entity.

Article 32
Composition of the labour factor

1. The labour factor shall consist, as to one half, of the total amount of the payroll of a
group member as its numerator and the total amount of the payroll of the group as its
denominator, and as to the other half, of the number of employees of a group member
as its numerator and the number of employees of the group as its denominator. Where
an individual employee is included in the labour factor of a group member, the payroll
relating to that employee shall be allocated to the labour factor of the same group
member.

2. The number of employees shall be measured at the end of the tax year.
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The definition of an employee shall be determined by the national law of the Member
State where the employment is exercised.

Article 33
Allocation of employees and payroll

Employees shall be included in the labour factor of the group member from which they
receive remuneration.

By way of derogation from paragraph 1, where employees physically exercise their
employment under the control and responsibility of a group member other than that
from which they receive remuneration, those employees as well as the amount of
payroll related to them shall be included in the labour factor of the former group
member.

This rule shall only apply where all of the following conditions are met:
(@) the employment lasts for an uninterrupted period of at least three months;

(b) those employees represent at least 5 % of the overall number of employees of
the group member from which they receive remuneration.

Employees shall include persons who, although not employed directly by a group
member, perform tasks similar to those performed by employees.

Payroll shall include all costs of salaries, wages, bonuses and all other employee
compensation, including related pension and social security costs borne by the
employer as well as expenses of the employer corresponding to the cost of persons as
referred to in paragraph 3.

Payroll costs shall be valued at the amount of expenses that are treated as deductible
by the employer in a tax year.

Article 34
Composition of the asset factor

The asset factor shall consist of the average value of all fixed tangible assets owned,
rented or leased by a group member as its numerator and the average value of all fixed
tangible assets owned, rented or leased by the group as its denominator.

In the five years that follow a taxpayer joining an existing or new group, its asset factor
shall also include the total amount of costs incurred for research, development,
marketing and advertising by the taxpayer over the six years that preceded its joining
the group.

Article 35
Allocation of assets

Without prejudice to Article 22(2) and (3), an asset shall be included in the asset factor
of its economic owner. Where the economic owner cannot be identified, the asset shall
be included in the asset factor of the legal owner.

However, an asset that is not effectively used by its economic owner shall be included
in the factor of the group member that effectively uses that asset, provided that the
asset represents more than 5 % of the value for tax purposes of all fixed tangible assets
of the group member that effectively uses it.
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Except in the case of leases between group members, leased assets shall be included
in the asset factor of the group member that is the lessor or the lessee of the asset. The
same shall apply to rented assets.

Article 36
Valuation

Land and other non-depreciable fixed tangible assets shall be valued at their original
cost.

An individually depreciable fixed tangible asset shall be valued at the average of its
value for tax purposes at the beginning and at the end of a tax year.

Where, as a result of one or more intra-group transactions, an individually depreciable
fixed tangible asset is included in the asset factor of a group member for less than a
tax year, the value to be taken into account shall be calculated having regard to the
number of months that the asset was included in the asset factor of that group member.

The pool of fixed assets, as referred to in Article 37 of Directive 2016/xx/EU, shall be
valued at the average of its value for tax purposes at the beginning and at the end of a
tax year.

The renter or lessee of an asset of which it is not the economic owner shall value that
rented or leased asset at eight times the net annual rental or lease payment due, less
any amounts receivable from sub-rentals or sub-leases.

A group member renting out or leasing an asset of which it is not its economic owner
shall value that rented or leased asset at eight times the net annual rental or lease
payment due.

An asset sold by a group member to a person outside the group following an intra-
group transfer in the same or the previous tax year shall be included in the asset factor
of the transferring group member for the period between the intra-group transfer and
the sale to the person outside the group, except where the group members concerned
demonstrate that the intra-group transfer was made for genuine commercial reasons.

Article 37
Composition of the sales factor

The sales factor shall consist of the total sales allocated to a group member, including
permanent establishments that are considered to exist pursuant to Article 22(3), as its
numerator and the total sales of the group as its denominator.

Sales shall mean the proceeds of all sales of goods and supplies of services after
discounts and returns, excluding value added tax, other taxes and duties. Exempt
revenues, interest, dividends, royalties and proceeds from the disposal of fixed assets
shall not be included in the sales factor, unless they are revenues earned in the ordinary
course of trade or business. Intra-group sales of goods and supplies of services shall
not be included in the sales factor.

Sales shall be valued in accordance with Article 20 of Directive 2016/xx/EU.
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Article 38
Sales by destination

1. Sales of goods shall be included in the sales factor of the group member located in the
Member State where the dispatch or transport of the goods to the person acquiring
them ends. Where that place cannot be determined, the sales of goods shall be
attributed to the group member located in the Member State of the last identifiable
location of the goods.

2. Supplies of services shall be included in the sales factor of the group member located
in the Member State where the services are physically carried out or actually supplied.

3. Exempt revenues, interest, dividends and royalties and the proceeds from the disposal
of fixed assets that are included in the sales factor shall be attributed to the beneficiary
of those revenues, interest, dividends, royalties and proceeds.

4. Where there is no group member in the Member State where the goods are delivered
or the services are supplied, or where goods are delivered or services are supplied in a
third country, the sales of goods and supplies of services shall be included in the sales
factor of all group members in proportion to their labour and asset factors.

5. Where there is more than one group member in the Member State where the goods are
delivered or the services are supplied, the sales shall be included in the sales factor of
all group members located in that Member State in proportion to their labour and asset
factors.

Article 39
Detailed rules on the calculation of factors

The Commission may adopt acts laying down detailed rules on the calculation of the labour,
asset and sales factors, the allocation of employees and payroll, assets and sales to the respective
factor and the valuation of assets. Those implementing acts shall be adopted in accordance with
the examination procedure referred to in Article 77(2).

Article 40
Calculation of the asset and sales factors for financial institutions

1. The asset factor of a financial institution, as referred to in point (29)(a), (d), (e), (f),
(9), (h) and (i) of Article 4 of Directive 2016/xx/EU, shall be 10 % of the value of
financial assets, with the exception of own shares and of participations that give rise
to tax exempt income. Financial assets shall include assets held for trading as referred
to in Article 21 of Directive 2016/xx/EU. Financial assets shall be included in the asset
factor of the group member that had those assets recorded in its books when it became
a member of the group.

2. The sales factor of a financial institution, as referred to in point (29)(a), (d), (e), (),
(9), (h) and (i) of Article 4 of Directive 2016/xx/EU, shall be 10 % of its revenues in
the form of interest, fees, commissions and revenues from securities, excluding value
added tax, other taxes and duties. Intra-group sales shall not be included. For the
purposes of Article 38(2), financial services shall be considered to be carried out, in
the case of a secured loan, in the Member State in which the security is situated or, if
that Member State cannot be identified, the Member State in which the security is
registered. Other financial services shall be considered to be carried out in the Member
State of the borrower or of the person who pays fees, commissions or other revenue.
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Where the borrower or the person who pays fees, commissions or other revenue cannot
be identified or if the Member State in which the security is situated or registered
cannot be identified, the sales shall be attributed to all group members in proportion to
their labour and asset factors.

Article 41
Calculation of the asset and sales factors for insurance undertakings

1. The asset factor of insurance undertakings, as referred to in point (29)(b) and (c) of
Acrticle 4 of Directive 2016/xx/EU, shall be 10 % of the value of the financial assets
referred to in Article 40(1).

2. The sales factor of an insurance undertaking, as referred to in point (29)(b) and (c) of
Article 4 of Directive 2016/xx/EU, shall be 10 % of all earned premiums, net of
reinsurance, allocated investment returns transferred from the non-technical account,
other technical revenues, net of reinsurance, and investment revenues, fees and
commissions, excluding value added tax, other taxes and duties. For the purposes of
Article 38(2), insurance services shall be considered to be carried out in the Member
State of the policy holder. Other sales shall be attributed to all group members in
proportion to their labour and asset factors.

Article 42
Oil and gas

By way of derogation from Article 38(1), (2) and (3), sales of a group member conducting its
principal business in the field of the exploration or production of oil or gas shall be attributed
to the group member in the Member State where the oil or gas is to be extracted or produced.

By way of derogation from Article 38(4) and (5), where there is no group member in the
Member State of exploration or production of oil and gas or the exploration or production takes
place in a third country where the group member that carries on the exploration or production
of oil and gas does not maintain a permanent establishment, the sales shall be attributed to that
group member.

Article 43
Shipping, inland waterways transport and air transport

The revenues, expenses and other deductible items of a group member whose principal business
is the operation of ships or aircraft in international traffic or the operation of boats engaged in
inland waterways transport shall be excluded from the consolidated tax base and not be
apportioned in accordance with the rules laid down in Article 28. Instead, those revenues,
expenses and other deductible items shall be attributed to that group member on a transaction-
by-transaction basis and be subject to adjustments for pricing in accordance with Article 56 of
Directive 2016/xx/EU.

Participations in and by the group member shall be taken into account for the purpose of
determining whether there is a group as referred to in Articles 5 and 6.

Article 44
Items deductible from the apportioned share

The following items shall be deducted from the apportioned share:
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(@)
(b)

(©)

(d)
(€)
(f)

unrelieved losses incurred by a taxpayer before becoming subject to the rules of this
Directive, as referred to in Article 15;

unrelieved losses incurred at the level of the group, as referred to in Article 15 in
conjunction with point (b) of Article 18(b) and in Article 23;

amounts related to the disposal of fixed assets as referred to in Article 11, revenues
and expenses related to long-term contracts as referred to in Article 12 and future
expenses as referred to in Article 13(3);

in the case of insurance undertakings, optional technical provisions as referred to in
point (d) of Article 28 of Directive 2016/Xx/EU;

gifts and donations to charitable bodies which are deductible under national law as
referred to in Article 9(4) of Directive 2016/xx/EU;

pension provisions which are deductible under national law as referred to in Article
24 of Directive 2016/xx/EU.

Article 45
Tax liability

The tax liability of each group member shall be the outcome of the application of the national
tax rate to the apportioned share, adjusted in accordance with Article 44, and further reduced
with the deductions provided for in Article 25.

CHAPTER IX

ADMINISTRATION AND PROCEDURES

Article 46
Notice to create a group

The principal taxpayer shall give a notice of the creation of a group to the principal tax
authority on behalf of the remaining group members at least three months before the
beginning of the tax year in which the group shall begin applying the rules of this
Directive.

The notice referred to in paragraph 1 shall cover all group members, except for the
shipping companies referred to in Article 2(4).

The principal tax authority shall transmit the notice immediately to the competent
authorities of all Member States in which group members are resident for tax purposes
or situated in the form of a permanent establishment. Those authorities may submit
their views and any relevant information on the validity and scope of the notice to the
principal tax authority within one month of its transmission.

If no notice is given, the principal tax authority shall issue assessments, within six
months of the discovery of the absence of a notice, for the tax years during which the
group is deemed to have existed. In no circumstances may these assessments go further
than the previous five tax years.
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Article 47
Term of a group

This Directive shall start applying to a group one month after the notice to create a
group was received, as referred to in Article 46(3), by the competent authorities of all
Member States in which group members are resident for tax purposes or situated in the
form of a permanent establishment. The principal tax authority shall inform the
principal taxpayer in this regard.

A group shall apply the rules of this Directive in so far as it remains liable thereto in
accordance with Article 2(1) and (2). The principal taxpayer shall give a notice of
termination to the principal tax authority where the group to which it belongs as a
whole no longer fulfils the conditions of Article 2(1) and (2) for applying the rules of
this Directive.

A taxpayer that is no longer subject to the rules of this Directive may opt to continue
applying those rules provided that the taxpayer meets the conditions of Article 2(3).
That taxpayer may also opt to apply the rules of Directive 2016/xx/EU if it does not
meet the condition of point (d) of Article 2(1).

The principal taxpayer that has opted to apply the rules of this Directive in accordance
with Article 2(3) and that decides to discontinue that application shall notify the
principal tax authority at the end of the term of five tax years.

The principal taxpayer of a group that has opted to apply the rules of this Directive in
accordance with Article 2(3) and that decides to extend that application at the end of
the term of five tax years shall provide the principal tax authority with evidence that
the conditions under points (a), (b) and (d) of Article 2(1) are met.

Article 48
Information in the notice to create a group

The following information shall be included in the notice to create a group:

(a)
(b)
(©)

(d)
(€)

identification of the group members;
proof of fulfilment of the criteria laid down in Articles 5 and 6;

information on any associated enterprises as referred to in Article 56 of Directive
2016/xx/EU;

the legal form, statutory seat and place of effective management of the taxpayers;
the tax year of the creation of the group.

The Commission may adopt an act establishing a standard form of the notice to create a group.
That implementing act shall be adopted in accordance with the examination procedure referred
to in Article 77(2).

Article 49
Examination of the notice to create a group

The principal tax authority to which the notice to create a group has validly been
submitted shall examine whether, on the basis of the information contained in the
notice, the group fulfils the requirements of this Directive. The notice shall be
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considered to have been accepted if it has not been rejected by the principal tax
authority within three months of its receipt.

Provided that the taxpayer has fully disclosed all the information required by
Article 48, any subsequent determination that the disclosed list of group members is
incorrect shall not invalidate the notice to create a group. Any incorrect notice shall be
corrected and all other necessary measures shall be taken from the beginning of the tax
year in which the error was discovered.

Where no full disclosure has been made, the principal tax authority, in agreement with
the other competent authorities concerned, may invalidate the original notice, in which
case amended assessments of the tax liability of the group/group members shall be
issued in accordance with the time limits laid down in Article 56.

Article 50
Tax year

All group members shall have the same tax year.

In the year in which it joins a group, a taxpayer shall bring its tax year into line with
that of the group it is joining. The apportioned share of the taxpayer for that tax year
shall be calculated in proportion to the number of calendar months during which the
company belonged to the group.

The apportioned share of a taxpayer for the year in which it leaves a group shall be
calculated in proportion to the number of calendar months during which the company
belonged to the group.

Article 51
Tax returns and tax assessments

The principal taxpayer shall file the consolidated tax return of the group with the
principal tax authority.

The consolidated tax return shall be treated as an assessment of the tax liability of each
group member (‘tax assessment’). Where the law of a Member State provides that a
tax return has the legal status of a tax assessment and is to be treated as an instrument
permitting the enforcement of tax debts, the consolidated tax return shall have the same
effect in relation to a group member liable to tax in that Member State.

Where the consolidated tax return does not have the legal status of a tax assessment
for the purposes of enforcing a tax debt, the competent authority of a Member State
may, in respect of a group member that is resident for tax purposes or situated there in
the form of a permanent establishment, issue an instrument of national law authorising
enforcement in that Member State. That instrument shall incorporate the data in the
consolidated tax return concerning the group member. Appeals shall be permitted
against the instrument exclusively on grounds of form and not to the underlying tax
assessment. The procedure shall be governed by the national law of the relevant
Member State.

The principal taxpayer shall be responsible for all procedural obligations relating to
the taxation of permanent establishments as referred to in Article 11(4) or Article
22(3).

The consolidated tax return shall be submitted to the principal tax authority in the nine
months that follow the end of the tax year.
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Article 52
Content of the consolidated tax return

The consolidated tax return shall comprise the following information:

@ identification of the principal taxpayer;
(b) identification of all group members;
(©) identification of any associated enterprises as referred to in Article 56 of Directive
2016/xx/EU;
(d) the tax year to which the tax return relates;
(e) the calculation of the tax base of each group member;
()] the calculation of the consolidated tax base;
(9) the calculation of the apportioned share of each group member;
(h) the calculation of the tax liability of each group member.
Article 53

Notification of errors in the consolidated tax return

The principal taxpayer shall notify the principal tax authority of errors in the consolidated tax
return. The principal tax authority shall issue an amended tax assessment in accordance with
Avrticle 56(3) where appropriate.

Article 54
Failure to file a tax return

Where the principal taxpayer fails to file a consolidated tax return, the principal tax authority
shall issue a tax assessment based on an estimate and taking into account the available
information. The principal taxpayer may appeal against that assessment.

Article 55
Electronic filing, tax returns and supporting documentation

The Commission may adopt acts laying down rules on the electronic filing of the consolidated
tax return, on the form of the consolidated tax return, on the form of the single taxpayer's tax
return and on the supporting documentation required. Those implementing acts shall be adopted
in accordance with the examination procedure referred to in Article 77(2).

Article 56
Amended tax assessments

1. The principal tax authority shall verify that the consolidated tax return complies with
the requirements laid down in Article 52.

2. Where required, the principal tax authority shall issue an amended tax assessment not
later than three years after the final date for submission of the consolidated tax return
or, where no return was submitted before that date, not later than three years following
issuance of a tax assessment pursuant to Article 54.

An amended tax assessment may not be issued for the same group more than once in
any period of twelve months.
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3. Paragraph 2 shall not apply where an amended tax assessment is issued as a result of
a decision of the courts of the Member State of the principal tax authority as referred
to in Article 65 or as a result of a mutual agreement or arbitration procedure with a
third country. Those amended tax assessments shall be issued within twelve months of
the decision of the courts of the principal tax authority or of the completion of the
mutual agreement or arbitration procedure.

4. By way of derogation from paragraph 2, an amended tax assessment may be issued
within six years of the final date for filing the consolidated tax return where that is
justified by a deliberate or grossly negligent misstatement on the part of the taxpayer,
or within twelve years of that date where the misstatement is the subject of criminal
proceedings. That amended tax assessment shall be issued within twelve months of the
discovery of the misstatement, unless a longer period is objectively justified by the
need for further inquiries or investigations. Any such amended tax assessment shall
relate solely to the subject matter of the misstatement.

5. Prior to issuing an amended tax assessment, the principal tax authority shall consult
the competent authorities of the Member States in which a group member is resident
for tax purposes or situated in the form of a permanent establishment. Those authorities
may express their views within one month of consultation.

The competent authority of a Member State in which a group member is resident for
tax purposes or situated in the form of a permanent establishment may call on the
principal tax authority to issue an amended tax assessment. Failure of the principal tax
authority to notify within three months of that call to the competent authority that it
undertakes to issue that amended tax assessment shall be treated as a refusal.

6. No amended tax assessment shall be issued in order to adjust the consolidated tax base
where the difference between the declared consolidated tax base and the corrected
consolidated tax base does not exceed the lower of EUR 5,000 or 1% of the
consolidated tax base.

No amended tax assessment shall be issued in order to adjust the calculation of the
apportioned shares where the total of the apportioned shares of the group members
resident or established in a Member State would be adjusted by less than 0.5 %.

Article 57
Central database

The consolidated tax return and supporting documents filed by the principal taxpayer shall be
stored in a central database to which all the competent authorities shall have access. The central
database shall be regularly updated with all further information and documents and all decisions
and notices issued by the principal tax authority.

Article 58
Change of the principal taxpayer

The principal taxpayer may not be changed, unless the principal taxpayer ceases to meet the
criteria of point (11) of Article 3. A new principal taxpayer shall then be designated by the
group.

In exceptional circumstances, the competent tax authorities of the Member States in which the

group members are resident or in which they have a permanent establishment may, within six
months of the notice referred to in Article 46 or within six months of a reorganisation involving
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the principal taxpayer, decide by common agreement that a taxpayer other than the taxpayer
designated by the group shall be the principal taxpayer.

Article 59
Record-keeping

Each group member shall keep records and supporting documents in sufficient detail to ensure
the proper implementation of this Directive and to allow audits, as referred to in Article 64(2),
to be carried out.

Article 60
Provision of information to the competent authorities

A taxpayer shall at the request of the competent authority of the Member State in which it is
resident or in which its permanent establishment is situated provide all information foreseeably
relevant to the determination of its tax liability. In addition, the principal taxpayer shall at the
request of the principal tax authority provide all information foreseeably relevant to the
determination of the consolidated tax base or of the tax liability of any group member.

Article 61
Request for an opinion from the competent authority

1. A taxpayer may request from the competent authority of the Member State in which it
is resident or in which it has a permanent establishment an opinion on the
implementation of the rules of this Directive on a specific transaction or series of
transactions that it plans to carry out. A taxpayer may also request an opinion on the
proposed composition of a group. The competent authority shall take all possible steps
to respond to the request within a reasonable time.

The opinion issued by the competent authority shall be binding on it where all relevant
information concerning the planned transaction or series of transactions is disclosed,
unless the courts of the Member State of the principal tax authority subsequently
decide otherwise pursuant to Article 65. A taxpayer disagreeing with the opinion may
act in accordance with its own interpretation but must draw attention to that fact in the
consolidated tax return.

2. Where two or more group members in different Member States are directly involved
in a specific transaction or a series of transactions, or where the request concerns the
proposed composition of a group, the competent authorities of those Member States
shall agree on a common opinion.

Article 62
Communication between competent authorities

1. Information communicated pursuant to the rules of this Directive shall to the extent
possible be provided by electronic means, through making use of the common
communication network/common system interface (‘CCN/CSI’).

2. A competent authority that receives a request, pursuant to Council Directive
2011/16/EU, for cooperation or exchange of information concerning a group member

16 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation
and repealing Directive 77/799/EEC (OJ L 64/1, 11.3.2011, p. 1).
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shall respond in accordance with the time limits laid down in Article 7 of that
Directive.

Article 63
Secrecy clause

All information made known to a Member State pursuant to the rules of this Directive
shall be covered by the obligation of official secrecy in that Member State and enjoy
the protection extended to similar information under the domestic legislation of that
Member State. That information:

(@ may be made available only to the persons directly involved in the tax
assessment or in the administrative control of that tax assessment;

(b) may in addition be made known only in connection with judicial or
administrative proceedings that may involve penalties and are undertaken with
a view to, or relating to, the preparation or review of a tax assessment and only
to persons who are directly involved in those proceedings; that information may,
however, be disclosed during public hearings or in judgements if the competent
authority of the Member State communicating the information raises no
objection;

(c) shall in no circumstances be used for purposes other than taxation or in
connection with judicial or administrative proceedings that may involve
penalties and are undertaken with a view to, or in relation to, the preparation or
review of a tax assessment.

In addition, Member States may provide that the information referred to in the first
subparagraph be used for the assessment of other levies, duties and taxes covered by
Article 2 of Directive 2011/16/EU.

With permission of the competent authority of the Member State communicating
information pursuant to Directive 2011/16/EU, and only in so far as this is allowed
under the legislation of the Member State of the competent authority receiving the
information, information received pursuant to Directive 2011/16/EU may be used for
other purposes than those referred to in paragraph 1. Such permission shall be granted
if the information can be used for similar purposes in the Member State of the
competent authority communicating the information.

Article 64
Audits

The principal tax authority may initiate and coordinate audits of group members. An
audit may also be initiated at the request of a competent authority.

The principal tax authority and the other competent authorities concerned shall jointly
determine the scope and content of an audit and the group members to be audited.

An audit shall be conducted in accordance with the national legislation of the Member
State in which it is carried out, subject to such adjustments as are necessary to ensure
a proper implementation of the rules of this Directive. Those audits may include
inquiries, inspections or examinations of any kind for the purpose of verifying the
compliance of a taxpayer with the rules of this Directive.

The principal tax authority shall compile the results of all audits.
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Article 65
Disagreement between Member States

Where the competent authority of the Member State in which a group member is
resident for tax purposes or situated in the form of a permanent establishment disagrees
with a decision of the principal tax authority made pursuant to Articles 49 or 56(2) or
(4) or the second subparagraph of Article 56(5) may challenge that decision before the
courts of the Member State of the principal tax authority within a period of three
months.

The competent authority shall have at least the same procedural rights as those enjoyed
by a taxpayer under the law of that Member State in proceedings against a decision of
the principal tax authority.

Article 66
Appeals

A principal taxpayer may appeal, amongst others, against the following acts:
(@) adecision rejecting a notice to create a group;

(b) anotice requesting the disclosure of documents or information;

(c) anamended tax assessment;

(d) anassessment of the failure to file a consolidated tax return;

(e) an invalidation of the original notice to create a group by the principal tax
authority as referred to in Article 49(2).

The appeal shall be lodged within sixty days of the receipt of the act appealed against.
An appeal shall not have any suspensory effect on the tax liability of a taxpayer.

By way of derogation from Article 56(2), an amended tax assessment may be issued
to give effect to the result of an appeal.

Article 67
Administrative appeals

Appeals against amended tax assessments or tax assessments made pursuant to
Acrticle 54 shall be heard by an administrative body that according to the law of the
Member State of the principal tax authority is competent to hear appeals at first
instance. That administrative body shall be independent from the tax authorities in the
Member State of the principal tax authority. Where there is no such administrative
body in that Member State, the principal taxpayer may lodge a judicial appeal directly.

In making submissions to the administrative body referred to in paragraph 1, the
principal tax authority shall act in close consultation with the other competent
authorities.

The administrative body referred to in paragraph 1 may, where appropriate, order
evidence to be provided by the principal taxpayer and the principal tax authority on
the fiscal affairs of the group members and other associated enterprises and on the law
and practices of the other Member States concerned. The competent authorities of the
other Member States concerned shall provide all necessary assistance to the principal
tax authority.
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Where the administrative body referred to in paragraph 1 varies the decision of the
principal tax authority, the varied decision shall replace the original decision of the
principal tax authority and shall be treated as the decision of that principal tax
authority.

The administrative body referred to in paragraph 1 shall decide on the appeal within
six months. If no decision is received by the principal taxpayer within that period, the
decision of the principal tax authority shall be deemed to have been confirmed.

Where the decision that has been confirmed or varied, the principal taxpayer shall have
the right to appeal directly to the courts of the Member State of the principal tax
authority within sixty days of the receipt of the decision of the administrative appeals
body referred to in paragraph 1.

Where the decision is annulled, the administrative body referred to in paragraph 1 shall
remit the matter to the principal tax authority. That principal tax authority shall take a
new decision within sixty days of the date on which the decision of the administrative
body is notified to it. The principal taxpayer may appeal against any such new decision
either pursuant to paragraph 1 or directly to the courts of the Member State of the
principal tax authority within sixty days of receipt of the decision. If the principal tax
authority does not take a new decision within sixty days, the principal taxpayer may
appeal against the original decision of the principal tax authority before the courts of
the Member State of the principal tax authority.

Article 68
Judicial appeals

A judicial appeal against a decision of the principal tax authority shall be governed by
the law of the Member State of that principal tax authority, subject to paragraph 3.

In making submissions to the courts, the principal tax authority shall consult with the
other competent authorities.

A national court may order evidence to be provided by the principal taxpayer and the
principal tax authority on the fiscal affairs of the group members and other associated
enterprises and on the law and practices of the other Member States concerned. The
competent authorities of the other Member States concerned shall provide all
necessary assistance to the principal tax authority.

CHAPTER X

INTERACTION WITH DIRECTIVE 2016/xx/EU

Article 69
Interest limitation rule

For the purposes of this Directive, a group shall be treated as one single taxpayer under
Article 13 of Directive 2016/xx/EU. The group shall be represented by the principal
taxpayer.

Where paragraph 1 applies, the exceeding borrowing costs and EBITDA shall be
calculated at the level of the group and comprise the results of all group members. The
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amount of EUR 3 000 000 referred to in Article 13 of Directive 2016/xx/EU shall be
increased to 5 000 000.

3. The Commission may adopt delegated acts in accordance with Article 75 to lay down
more detailed anti-fragmentation rules for the deductibility of exceeding borrowing
costs.

Article 70
Valuation

For the purposes of this Directive, Article 20(2) of Directive 2016/xx/EU shall not apply to a
group if all group members are located in Member States that have not adopted the Euro (EUR),
in which case the principal taxpayer shall determine which currency applies.

Article 71
Loss relief and recapture

1. Article 41 of Directive 2016/xx/EU on loss relief and recapture shall automatically
cease to apply when this Directive comes into force.

2. Transferred losses which have not yet been recaptured when this Directive enters into
force shall remain with the taxpayer to which they have been transferred.

Article 72
Switch-over

For the purposes of this Directive, the reference to the statutory corporate tax rate that the
taxpayer would have been subject to in the first subparagraph of Article 53(1) of Directive
2016/xx/EU shall not apply and shall be replaced by the average statutory corporate tax rate
applicable amongst all Member States instead.

Article 73
Controlled foreign company legislation

For the purposes of this Directive, the scope of controlled foreign company legislation under
Article 59 of Directive 2016/xx/EU shall be limited to relations between group members and
entities that are resident for tax purposes, or permanent establishments that are situated, in a
third country.

Article 74
Hybrid mismatches

For the purposes of this Directive, the scope of the rules on hybrid mismatches under Article 61
of Directive 2016/xx/EU shall be limited to relations between group members and non-group
members that are associated enterprises, as referred to in Article 56 of Directive 2016/xx/EU.
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CHAPTER XI

FINAL PROVISIONS

Article 75
Exercise of the delegation

1. The power to adopt delegated acts is conferred on the Commission subject to the
conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Articles 2(5), 3 and 69(3) shall be
conferred on the Commission for an indeterminate period of time from the date of
entry into force of this Directive.

3. The delegation of power referred to in Articles 2(5), 3 and 69(3) may be revoked at
any time by the Council. A decision to revoke shall put an end to the delegation of the
power specified in that decision. It shall take effect the day following the publication
of the decision in the Official Journal of the European Union or at a later date specified
therein. It shall not affect the validity of any delegated acts already in force.

4. As soon as it adopts a delegated act, the Commission shall notify it to the Council.

A delegated act adopted pursuant to Articles 2(5), 3 and 69(3) shall enter into force
only if no objection has been expressed by the Council within a period of three months
from the notification of that act to the Council or before the expiry of that period if the
Council has informed the Commission that it will not object. That period shall be
extended by two months at the initiative of the Council.

Article 76
Informing the European Parliament

The European Parliament shall be informed of the adoption of delegated acts by the
Commission, of any objection formulated to them, and of the revocation of that delegation of
powers by the Council.

Article 77
Committee procedure
1. The Commission shall be assisted by a committee. That committee shall be a
committee within the meaning of Regulation (EU) No 182/2011.
2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011
shall apply.
Article 78

Consultations on Article 29

The Committee established by Article 77 may also discuss the application of Article 29 in a
given case.
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Article 79
Review

The Commission shall, five years after the entry into force of this Directive, review its
application and report to the Council on the operation of this Directive. The report shall in
particular include an analysis of the impact of the mechanism set up in Chapter VIII of this
Directive on the apportionment of the tax bases between the Member States.

Article 80
Transposition

1. Member States shall adopt and publish, by 31 December 2021 at the latest, the laws,
regulations and administrative provisions necessary to comply with this Directive.
They shall forthwith communicate to the Commission the text of those provisions.

They shall apply those provisions from 1% January 2022.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the provisions of
national law which they adopt in the field covered by this Directive.

Article 81
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

Article 82
Addressees

This Directive is addressed to the Member States.
Done at Brussels,

For the Council
The President
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ﬁ I Bundesministerium
o der Finanzen

POSTANSCHRIFT  Bundesministerium der Finanzen, 11016 Berlin

Nur per E-Mail HAUSANSCHRIFT

. . TEL
Oberste Finanzbehorden o
der Lander L

DATUM  18. Oktober 2016

serrerr - Steuerliche Anerkennung von Umzugskosten nach R 9.9 Absatz 2 LStR 2015;
Anderung der maRgebenden Betrage fiir umzugsbedingte Unterrichtskosten und
sonstige Umzugsauslagen ab 1. Marz 2016 und 1. Februar 2017

ez IV C5-S 2353/16/10005
ok 2016/0892361

(bei Antwort bitte GZ und DOK angeben)

Im Einvernehmen mit den obersten Finanzbehdrden der Lander gilt zur Anwendung der
88 6 bis 10 des Bundesumzugskostengesetzes (BUKG) fiir Umzige ab 1. Marz 2016 und ab
1. Februar 2017 jeweils Folgendes:

1. Der Hochstbetrag, der fur die Anerkennung umzugsbedingter Unterrichtskosten flr ein
Kind nach § 9 Absatz 2 BUKG mal3gebend ist, betragt bei Beendigung des Umzugs ab

e 1.Marz 2016 1.882 Euro;
e 1. Februar 2017 1.926 Euro.

2. Der Pauschbetrag fur sonstige Umzugsauslagen nach § 10 Absatz 1 BUKG betragt:

a) fur Verheiratete, Lebenspartner und Gleichgestellte i. S. d. 8§ 10 Absatz 2 BUKG bei
Beendigung des Umzugs

e ab1l. Maérz 2016 1.493 Euro;
e ab 1. Februar 2017 1.528 Euro.

www.bundesfinanzministerium.de





Seite 2

b) fur Ledige, die die Voraussetzungen des § 10 Absatz 2 BUKG nicht erfillen, bei
Beendigung des Umzugs

e ab1l. Maérz 2016 746 Euro:;
e ab 1. Februar 2017 764 Euro.

Der Pauschbetrag erhoht sich fur jede in § 6 Absatz 3 Satz 2 und 3 BUKG bezeichnete
weitere Person mit Ausnahme des Ehegatten oder Lebenspartners:

e zum 1. Marz 2016 um 329 Euro;
e zum 1. Februar 2017 um 337 Euro.

Das BMF-Schreiben vom 6. Oktober 2014 - IV C 5 - S 2353/08/10007; DOK: 2014/0838465 -
(BStBI | Seite 1342) ist auf Umzuge, die nach dem 29. Februar 2016 beendet werden, nicht
mehr anzuwenden.

Dieses Schreiben wird im Bundessteuerblatt Teil | verdffentlicht.

Im Auftrag
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Bundesfinanzhof w

Oberster Gerichtshof des Bundes fir Steusrn und Zolle

BUNDESFINANZHOF Urteil vom 20.7.2016, | R 50/15

Einwirkung abkommensrechtlicher Begriffsbestimmungen auf innerstaatliches Steuerrecht

Leitsatze

Der in § 9 Nr. 3 GewStG verwendete Begriff der Betriebsstatte bestimmt sich nicht nach der Definition des jeweils
einschlagigen DBA, sondern nach innerstaatlichem Recht (Bestatigung von BFH-Urteil vom 5. Juni 1986 IV R
268/82, BFHE 146, 447, BStBI || 1986, 659; Abweichung von AEAO zu § 12 Tz. 4; BMF-Schreiben vom 31. Januar
2014, BStBI 1 2014, 290, zuletzt gedndert durch BMF-Schreiben vom 26. Januar 2016, BStBI | 2016, 155).

Tenor

Auf die Revision der Klagerin werden das Urteil des Finanzgerichts Kéin vom 7. Mai 2015 10 K 73/13 und die
Einspruchsentscheidung des Beklagten vom 7. Dezember 2012 aufgehoben.

Die Gewerbesteuermessbescheide fur 2004 bis 2006 sowie die Bescheide Uber die gesonderte Feststellung des
vortragsfahigen Gewerbeverlustes auf den 31. Dezember 2004 bis 31. Dezember 2010 des Beklagten werden
dahingehend abgeandert, dass der Gewerbeertrag unter Beriicksichtigung der Kirzung um den Gewerbeertrag aus
dem Einkaufsblro der Klagerin in der Republik Tirkei nach § 9 Nr. 3 des Gewerbesteuergesetzes ermittelt wird.
Die Berechnung der Steuer wird dem Beklagten ubertragen.

Die Kosten des gesamten Verfahrens hat der Beklagte zu tragen.

Tatbestand

1 |. Zwischen den Beteiligten ist streitig, ob ein Einkaufsburo in der Republik Turkei (Turkei) als nicht im Inland
belegene Betriebsstatte i.S. von § 9 Nr. 3 des Gewerbesteuergesetzes 2002 in der fur die Streitjahre (2004 bis
2010) geltenden Fassung (GewStG) anzusehen und dementsprechend der Gewerbeertrag zu kirzen ist.

2 Die Klagerin und Revisionsklagerin (Klagerin), eine GmbH, betreibt im Inland eine Importvermittlung. Sie
vermittelt fir eine weitere GmbH deren gesamten Wareneinkauf in der Turkei. Zu diesem Zweck unterhielt die
Klagerin ein Einkaufsbiro in der Turkei. AuRer den hieraus erldsten Vermittlungsprovisionen erzielte die
Klagerin keine weiteren Umséatze.

3 Die Klagerin hat das Einkaufsburo in ihrer Steuererklarung als nicht im Inland belegene Betriebsstatte i.S. von
§ 9 Nr. 3 GewStG angesehen und dementsprechend den Gewerbeertrag um das Ergebnis des Einkaufsbiros
in der Turkei gekurzt. Sie ist dabei davon ausgegangen, dass das Einkaufsbiiro den Betriebsstattenbegriff des
§ 12 der Abgabenordnung (AO) erfillt. Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) folgte dem
zunachst im Rahmen der Gewerbesteuermessbescheide 2004 bis 2006. Nach einer AuRenprifung anderte
das FA seine Auffassung dahingehend, dass das Einkaufsburo in der Turkei aufgrund der ausdrticklichen
Anordnung in Art. 5 Abs. 3 Buchst. d des Abkommens zwischen der Bundesrepublik Deutschland und der
Republik Turkei zur Vermeidung der Doppelbesteuerung auf dem Gebiet der Steuern vom Einkommen und
vom Vermégen vom 16. April 1985 (BGBI Il 1989, 867, BStBI | 1989, 472) --DBA-Turkei 1985-- (i.V.m. dem
dazu ergangenen Zustimmungsgesetz vom 27. November 1989, BGBI Il 1989, 866) nicht als Betriebsstatte i.S.
des § 9 Nr. 3 GewStG anzusehen sei. Dementsprechend anderte es die streitgegenstandlichen Bescheide und
gewahrte die Kurzung geman § 9 Nr. 3 GewStG nicht mehr.

4 Die Klagerin war dagegen weiterhin der Auffassung, dass fir die Kirzung gemaf § 9 Nr. 3 GewStG der
Betriebsstattenbegriff in § 12 AO maRgeblich sei. Der Begriff der auslandischen Betriebsstatte sei
ausschlieRlich nach deutschem Steuerrecht auszulegen. Die gegen die streitgegensténdlichen (Anderungs-)
Bescheide gerichtete Klage blieb erfolglos; das Finanzgericht (FG) K&In wies sie mit Urteil vom 7. Mai
2015 10 K 73/13 (Entscheidungen der Finanzgerichte --EFG-- 2015, 1558) als unbegriindet ab.

5 Mit ihrer Revision beantragt die Klagerin, das FG-Urteil aufzuheben und die Gewerbesteuermessbescheide fur
2004 bis 2006 sowie die Bescheide liber die gesonderte Feststellung des vortragsfahigen Gewerbeverlustes
auf den 31. Dezember 2004 bis 31. Dezember 2010 unter Aufhebung der Einspruchsentscheidung dahin zu
andern, dass der Gewerbeertrag unter Berucksichtigung der Kirzung gemaR § 9 Nr. 3 GewStG ermittelt wird.

6 Das FA beantragt, die Revision zurliickzuweisen.

Entscheidungsgriinde
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II. Die Revision ist begriindet. FA und FG haben die von der Klagerin bei der Ermittlung des
Gewerbesteuermessbetrages beanspruchte Kirzung des Hinzurechnungsbetrages zu Unrecht abgelehnt.
Das FG-Urteil ist deshalb aufzuheben und die angefochtenen Gewerbesteuermessbescheide 2004 bis 2006
sowie die angefochtenen Bescheide uber die gesonderte Feststellung des vortragsfahigen Gewerbeverlustes
auf den 31. Dezember 2004 bis 31. Dezember 2010 sind antragsgemaf abzuandern (§ 126 Abs. 3 Satz 1

Nr. 1 der Finanzgerichtsordnung --FGO--).

1. Der Gewerbesteuer unterliegt jeder stehende Gewerbebetrieb, soweit er im Inland betrieben wird (§ 2

Abs. 1 Satz 1 GewStG), d.h. soweit fir ihn im Inland eine Betriebsstatte unterhalten wird (§ 2 Abs. 1 Satz 3
GewStG). Die Voraussetzungen dieser Vorschrift sind im Streitfall erfullt. Dies war zwischen den Beteiligten in
der Vorinstanz auch nicht streitig. Nach den Feststellungen der Vorinstanz, die fir das Revisionsverfahren
gemal § 118 Abs. 2 FGO bindend sind, unterhielt die Klagerin am Sitz ihrer Geschéaftsleitung eine
Betriebsstatte i.S. von § 12 AO. Soweit die Klagerin in ihrer Revisionsbegriindung nunmehr ausfiihrt, dass
von dort aus eine "operative Geschéaftstatigkeit nicht betrieben worden sei", ist dieser Vortrag neu und kann
deshalb im Revisionsverfahren nicht berlcksichtigt werden.

2. GemaR § 7 Satz 1 GewStG ist Gewerbeertrag der nach den Vorschriften des Einkommensteuergesetzes
oder des Kdrperschaftsteuergesetzes zu ermittelnde Gewinn aus dem Gewerbebetrieb, der bei der Ermittlung
des Einkommens fiir den dem Erhebungszeitraum entsprechenden Veranlagungszeitraum zu bertcksichtigen
ist, vermehrt oder vermindert um die in den §§ 8 und 9 GewStG bezeichneten Betrdge. Der Gewerbeertrag
entspricht somit, abgesehen von den gewerbesteuerlichen Zu- und Abrechnungen, grundséatzlich dem
Gewinn aus Gewerbebetrieb, der der Bemessung der Einkommen- und Kérperschaftsteuer zugrunde zu
legen ist. Zur Bemessungsgrundlage der Einkommen- und Kdrperschaftsteuer und damit auch zum
Gewerbeertrag gehéren nicht Einnahmen, die aufgrund besonderer gesetzlicher Vorschriften als steuerfrei
behandelt werden (vgl. z.B. Urteil des Bundesfinanzhofs --BFH-- vom 12. Januar 1978 IV R 84/74, BFHE 124,
204, BStBI 11 1978, 267; Senatsurteil vom 8. Mai 1991 | R 33/90, BFHE 165, 191, BStBI 1l 1992, 437).

Hiernach hat das FG im Ausgangspunkt zutreffend die Einnahmen aus dem in der Turkei belegenen
Einkaufsburo in die Ermittlung des Gewerbeertrages nach § 7 Satz 1 GewStG (i.V.m. § 8 Abs. 1 des
Korperschaftsteuergesetzes --KStG--) einbezogen. Die Voraussetzungen der abkommensrechtlich (also
bilateral) vereinbarten (sachlichen) Steuerfreistellung im Rahmen der Ermitt-lung des zu versteuernden
Einkommens liegen nicht vor. Das Einkaufsburo in der Tirkei ist nicht als Betriebsstatte anzusehen, da Art. 5
Abs. 3 Buchst. d DBA-Turkei 1985 ausdriicklich anordnet, dass"eine feste Geschéaftseinrichtung, die
ausschlieBlich zu dem Zweck unterhalten wird, fir das Unternehmen Giter oder Waren einzukaufen", nicht
als Betriebsstatte gilt.

Die demnach allein streitige Frage, ob die Einnahmen aus dem in der Turkei belegenen Einkaufsbiro nach
§ 7 Satz 1i.V.m. § 9 Nr. 3 Satz 1 GewStG zu kurzen sind, ist entgegen der Annahme von FA und FG zu
bejahen.

a) Nach dieser Vorschrift wird die Summe des Gewinns und der Hinzurechnungen um den Teil des
Gewerbeertrags eines inlandischen Unternehmens gekiirzt, der auf eine nicht im Inland belegene
Betriebsstatte entfallt. So verhélt es sich hier.

aa) Das FG hat hierzu festgestellt, dass das in der Tirkei belegene Einkaufsbiro der Klagerin die
Voraussetzungen des Betriebsstattenbegriffs gemal § 12 Satz 2 Nr. 6 AO, nach dem als Betriebsstatte
insbesondere auch Ein- oder Verkaufsstellen anzusehen sind, erfillt.

bb) Soweit das FG --hieran anknipfend-- vertreten hat, dass der Betriebsstattenbegriff im DBA-Tlrkei 1985
den nationalen Betriebsstattenbegriff nach § 12 AO --sei es als lex specialis oder als vorrangige
volkerrechtliche Vereinbarung i.S. von § 2 Abs. 1 AO-- verdrangt, folgt dem der Senat nicht (gl.A. Ludicke,
Internationales Steuerrecht --IStR-- 2015, 770; Kahlenberg, Internationale Steuer-Rundschau --ISR-- 2015,
380; derselbe, Internationale Wirtschaftsbriefe 2015, 940; Hielscher, Betriebs-Berater 2015, 2088;
Becker/Loose, Die Unternehmensbesteuerung 2015, 520; van der Ham/Retzer, Deutsches Steuerrecht
--DStR-- 2015, 2650; speziell zum Gewerbesteuergesetz: Roser in Lenski/Steinberg, Gewerbesteuergesetz,
§ 9 Nr. 3 Rz 6; Kel} in Lenski/Steinberg, a.a.0., § 2 Rz 2512; Schnitter in Frotscher/Drien,
KStG/GewStG/UmwStG, § 9 GewStG Rz 162; Blimich/Gosch, § 9 GewStG Rz 218; Giroff in
Glanegger/Guroff, GewStG, 8. Aufl., § 9 Nr. 3 Rz 2a; Deloitte/Ziehr, GewStG, § 9 Nr. 3 Rz 4; unklar KeR in
Lenski/Steinberg, a.a.0., § 2 Rz 2511 und 2825; speziell zu § 12 AO: Musil in Hibschmann/Hepp/Spitaler,
§ 12 AO Rz 49; wohl auch Buciek in Beermann/Gosch, AO § 12 Rz 4; Klein/Gersch, AO, 13. Aufl., § 12

Rz 19; unklar und teilweise widerspruchlich Drien in Tipke/Kruse, Abgabenordnung, Finanzgerichtsordnung,
§ 12 AO Rz 44; speziell zum Abkommensrecht: Wassermeyer in Wassermeyer MA Art. 5 Rz 8; Hruschka in
Schoénfeld/Ditz, DBA, Art. 5 Rz 25).

Nach standiger Rechtsprechung des BFH legen die Abkommen zur Vermeidung der Doppelbesteuerung
(DBA) lediglich fest, in welchem Umfang die nach innerstaatlichem Recht bestehende Steuerpflicht entfallen
soll. Die in den einzelnen DBA vorgenommene Bestimmung des Begriffs "Betriebsstatte" ist deshalb
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grundsatzlich nur im Rahmen der DBA anwendbar (BFH-Urteil vom 5. Juni 1986 IV R 268/82, BFHE 146,
447, BStBI 1l 1986, 659; Senatsurteile vom 26. November 1986 | R 256/83, BFH/NV 1988, 82; vom 5. Oktober
1977 | R 90/75, BFHE 124, 29, BStBI Il 1978, 205; vom 7. Marz 1979 | R 145/76, BFHE 127, 517, BStBI Il
1979, 527; vom 2. April 2014 | R 68/12, BFHE 245, 98, BStBI Il 2014, 875; vom 11. Marz 2015 | R 10/14,
BFHE 249, 241, BStBI 11 2015, 1049; vom 22. Dezember 2015 | R 40/15, BFHE 253, 174, BStBI 11 2016, 537).
Letzteres ergibt sich ausdriicklich aus den in den Abkommen haufig verwendeten Formulierungen "Fiir die
Anwendung dieses Abkommens gilt folgendes ..." oder --wie im Einleitungssatz von Art. 3 Abs. 1 DBA-TUrkei
1985-- aus der Wendung "Im Sinne dieses Abkommens ... bedeutet der Ausdruck ..." (vgl. hierzu auch
Ludicke, IStR 2015, 770). Die Frage, ob im Ausland erzielte Einnahmen bei der Ermittlung der Einkiinfte zu
kiirzen sind und auf welche Falle sich die Mdglichkeit einer solchen Kirzung erstrecken soll, ist dagegen eine
Angelegenheit des innerstaatlichen Rechts.

Das so verstandene "Nebeneinander" bilateraler Vereinbarungen in Form eines DBA und nationaler
Steuernormen bedingt zugleich ein Nebeneinander der tatbestandlichen Voraussetzungen mit der Folge,
dass die im Abkommen --abweichend von den nationalen Vorschriften-- definierten Begriffe
abkommensautonom auszulegen sind (Gosch, ISR 2013, 87; derselbe in Liidicke, Vermeidung der
Doppelbesteuerung und ihre Grenzen, Forum der Internationalen Besteuerung, Bd. 42, 1 ff.; Lehner in
Vogel/Lehner, DBA, 6. Aufl., Grundlagen Rz 113b, m.w.N.; aus der Senatsrechtsprechung z.B.
Senatsbeschluss vom 11. Dezember 2013 | R 4/13, BFHE 244, 1, BStBI 1 2014, 791, m.w.N.).

Zwar ist der Gesetzgeber nicht gehindert, dieses "Nebeneinander" selbstandiger Rechtskreise aufzuheben
(vgl. BFH-Urteil in BFHE 146, 447, BStBI 1l 1986, 659). Dies ist indes vorliegend nicht geschehen; § 9 Nr. 3
GewsStG lasst eine abkommensrechtliche Verkniipfung nicht erkennen (vgl. Kahlenberg, ISR 2015, 380 unter
Hinweis auf § 50d Abs. 9 und 11 des Einkommensteuergesetzes).

Vielmehr ist davon auszugehen, dass der Gesetzgeber der Regelung des § 9 Nr. 3 GewStG allein den
innerstaatlich definierten Begriff zugrunde legen wollte. Denn durch die Kirzungsvorschrift des § 9 Nr. 3
GewsStG soll letztendlich die Konsequenz aus § 2 Abs. 1 Satze 1 und 3 GewStG gezogen werden; danach
unterliegt der Gewerbesteuer jeder stehende Gewerbebetrieb, soweit er im Inland betrieben wird. Damit wird
--wie auch die Uberschrift des § 2 GewStG verdeutlicht-- das Objekt der Steuerpflicht umschrieben. § 2

Abs. 1 Satz 1 GewStG bringt zugleich zum Ausdruck, dass sich die Steuerpflicht auf den Gewerbebetrieb
nicht erstreckt, soweit er im Ausland betrieben wird. Fiir den Senat ist nicht erkennbar, dass der Gesetzgeber
bei der hierdurch bedingten Kurzung von einem einheitlichen Verstandnis der auslandischen Betriebsstatte
abweichen und zwischen DBA- und Nicht-DBA-Fallen unterscheiden wollte (vgl. Lidicke, IStR 2015, 770).

cc) Eine von der Vorinstanz angenommene "Normenkonkurrenz" zwischen § 12 AO und den jeweiligen
abkommensrechtlichen Bestimmungen --im Streitfall Art. 5 Abs. 3 Buchst. d DBA-TUrkei 1985-- besteht daher
nicht. Insofern stellt sich auch nicht die Frage nach dem Verhaltnis von Abkommensrecht und (unilateralem)
nationalen Steuerrecht (s. dazu Beschluss des Bundesverfassungsgerichts vom 15. Dezember

2015 2 BvL 1/12, DStR 2016, 359, Rz 48).

dd) Ferner kommt den von der Vorinstanz als mafgeblich angesehenen unterschiedlichen Funktionen und
Inhalten der Betriebsstattenbegriffe in § 9 Nr. 3 GewStG sowie Art. 5 Abs. 3 Buchst. d DBA-Tlrkei 1985 auf
der einen Seite und in § 12 AO auf der anderen Seite keine Bedeutung zu. Nichts anderes lasst sich daraus
ableiten, dass sich der Anwendungsbereich des DBA-Turkei 1985 nach Art. 2 Abs. 3 Buchst. b
Doppelbuchst. dd DBA-Turkei 1985 ausdriicklich auch auf die Gewerbesteuer erstreckt.

b) Weiterhin kann --abgesehen davon, dass eine Nichtbesteuerung der streitigen Einkiinfte nur in Bezug auf
die Gewerbesteuer erfolgt-- auch nicht die Vermeidung der doppelten Nichtbesteuerung als Abkommensziel
gegen dieses Ergebnis angefihrt werden. Zwar findet sich eine solche Zielsetzung z.B. in der (ministeriellen)
"Verhandlungsgrundlage fir Doppelbesteuerungsabkommen im Bereich der Steuern vom Einkommen und
Vermdgen" (Schreiben des Bundesministeriums der Finanzen --BMF-- vom 17. April 2013, Stand: 22. August
2013; abgedruckt in IStR, Beihefter 10/2013 unter II. und berichtigt in IStR 2013, 440); im DBA-Trkei 1985
hat sie aber keinen Niederschlag gefunden (vgl. auch Lidicke, IStR 2015, 770).

c) Dem Anwendungserlass zur Abgabenordnung (AEAO) zu § 12 Tz. 4 (BMF-Schreiben vom 31. Januar
2014, BStBI | 2014, 290; zuletzt gedndert durch das BMF-Schreiben vom 26. Januar 2016, BStBI | 2016,
155), wonach § 12 AO nicht anzuwenden ist, soweit andere Rechtsvorschriften (z.B. DBA) abweichende
Regelungen zum Begriff "Betriebsstatte" enthalten, kommt als bloRer Verwaltungsanweisung keine die
Gerichte bindende Wirkung zu (z.B. Senatsurteil vom 24. Juli 2013 | R 40/12, BFHE 242, 139, BStBI 1l 2014,
272).

3. SchlieRlich weicht der Senat mit dem so verstandenen "Nebeneinander" bilateraler Vereinbarungen und
(rein) nationaler Steuernormen nicht vom Urteil des Ill. Senats des BFH vom 14. August 1997 Il R 55/95
(BFHE 185, 86, BStBI Il 1998, 355) ab. Dieses Urteil ist zum Investitionszulagengesetz 1986 (InvZulG 1986)
ergangen. Der Ill. Senat des BFH hat in seinen Entscheidungsgriinden zwar ausgefiihrt, dass die
Bestimmungen der DBA das Korperschaftsteuergesetz erganzten und daher bei der Anwendung des § 4
Abs. 1 Satz 1 InvZulG 1986 zu bertcksichtigen seien. Er hat dies aber ausgerichtet an der
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Entstehungsgeschichte und dem Zweck der sog. Forschungs- und Entwicklungszulage und insbesondere
getragen von den "Elemente(n) der Ausgestaltung der Investitionszulage im (damaligen) Streitjahr 1998"
beflrwortet. Vor diesem Hintergrund vermag der erkennende Senat einen Widerspruch zu seiner eigenen
Rechtsprechung nicht zu erkennen.

24 4. Die Sache ist spruchreif. Die angefochtenen Steuerbescheide sind antragsgemaf abzuandern. Die
Ermittlung und Berechnung der festzusetzenden Gewerbesteuermessbetrage sowie der vortragsfahigen
Gewerbeverluste wird dem FA nach MaRRgabe der Griinde dieser Entscheidung Uberlassen (§ 121 Satz 1
i.V.m. § 100 Abs. 2 Satz 2 FGO).

25 5. Die Kostenentscheidung beruht auf § 135 Abs. 1 FGO.
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Bundesfinanzhof w

Oberster Gerichtshof des Bundes fir Steusrn und Zolle

BUNDESFINANZHOF Urteil vom 10.5.2016, IXR 16/15

Entstehung eines Auflosungsverlusts gemaR § 17 Abs. 4 EStG bei nachtraglichen Anschaffungskosten

Tenor

Auf die Revision des Klagers wird das Urteil des Finanzgerichts Berlin-Brandenburg vom 22. Januar 2015 9 K
9161/11 aufgehoben.

Die Sache wird an das Finanzgericht Berlin-Brandenburg zurlickverwiesen.

Diesem wird die Entscheidung tber die Kosten des Revisionsverfahrens tbertragen.

Tatbestand

1 1. Die Beteiligten streiten um den Zeitpunkt der Beriicksichtigung eines Auflésungsverlusts nach § 17 Abs. 4
des Einkommensteuergesetzes (EStG).

2  Der Klager und Revisionsklager (Klager) war neben drei weiteren Gesellschaftern mit 15.000 DM
(7.669,38 EUR) zu 30 % am Nennkapital (50.000 DM) einer GmbH beteiligt. Im Dezember 1993 und Marz
1994 verburgte er sich neben einem weiteren Gesellschafter fur Verbindlichkeiten der GmbH gegeniiber der
P-AG.

3  Mit Beschluss vom ... 1994 ordnete das zustéandige Amtsgericht (AG) die Sequestration (vorlaufige
Verwaltung des Vermdgens) an. Die P-AG kiindigte daraufhin die Darlehen. Im Oktober 1994 wurde der
Klager aus den Birgschaften in Anspruch genommen.

4 Aufgrund des Sequesterberichts und Sachverstandigengutachtens vom ... Marz 1995 eréffnete das AG das
Gesamtvollstreckungsverfahren tber das Vermdgen der GmbH. In dem Bericht stellte der Sequester fest,
dass es erhebliche Differenzen zwischen Ein- und Ausgaben gegeben habe, Rechnungen vernichtet worden
seien, die Daten der Registrierkasse geléscht und Mittel der GmbH fir private Zwecke abgezweigt worden
seien. Der bis zu seiner Abberufung im April 1994 tatige Geschéaftsflihrer und weitere Gesellschafter W sei
verschwunden. Die Betriebs- und Geschéaftsausstattung unterliege dem Vermieterpfandrecht und sei daher
aus dem Insolvenzbeschlag entlassen worden. Erl6se fur die Masse seien keine zu erwarten. Es stiinden
einem Aktivvermogen in Hohe von 21.935,31 DM, das sich im Wesentlichen aus Forderungen aufgrund der
noch nicht vollstandigen Einzahlung des Nennkapitals in Héhe von 20.000 DM zusammensetze,
Verbindlichkeiten der GmbH in Héhe von 200.000 DM gegenuber. Es kdnne unter Bericksichtigung der
Lohnrickstande der Arbeitnehmer allenfalls mit einer Quote auf die bevorrechtigten Forderungen gerechnet
werden. Auf im Range schlechter gestellte Forderungen werde wohl keine Quote entfallen. Zudem sei auch
das Nennkapital nicht vollstdndig eingezahlt gewesen.

5  Der Klager wehrte sich in der Folgezeit gerichtlich gegen die Inanspruchnahme aus den hingegebenen
Birgschaften. Im ... 1999 wurde durch zweites Versaumnisurteil des Landgerichts die Inanspruchnahme in
Hohe von 220.700 DM rechtskraftig bestatigt. Mit Urteil vom ... 2001 wurde der Klager auRerdem im Wege
der Ausfallhaftung zur Einzahlung der restlichen und bis dahin vom Gesellschafter W noch nicht geleisteten
Stammeinlage verurteilt. W hatte bereits 1995 die eidesstattliche Versicherung abgegeben.

6 Am ... 2005 stellte das AG das Gesamtvollstreckungsverfahren mangels einer weiteren die Kosten des
Verfahrens deckenden Masse ein.

7  Der Klager machte in der Einkommensteuererklarung fir das Streitjahr 2005 beim Beklagten und
Revisionsbeklagten (Finanzamt --FA--) einen Aufldsungsverlust in Hohe von insgesamt 170.739,75 EUR
geltend. Der Betrag setzte sich im Wesentlichen aus dem Verlust seiner (erbrachten) Stammeinlage, der
Inanspruchnahme durch den Verwalter in der Folge der Nichterbringung der Stammeinlage, der
Birgschaftsinanspruchnahme sowie weiteren Kosten in der Folge des Konkurses der GmbH zusammen. Das
FA lehnte die Berucksichtigung des Aufldsungsverlusts im Jahr 2005 mit Bescheid vom 23. November 2007
ab. Der dagegen eingelegte Einspruch wurde mit Einspruchsentscheidung vom 7. Juni 2011 als unbegriindet
zurlickgewiesen.

8 Die dagegen erhobene Klage hatte keinen Erfolg. In seinem in Entscheidungen der Finanzgerichte (EFG)
2015, 1272 verdffentlichten Urteil fuhrte das Finanzgericht (FG) aus: Der Verlust sei bereits im Jahr 1995
entstanden. Die GmbH habe im Zeitpunkt der Er6ffnung des Gesamtvollstreckungsverfahrens weder
Grundbesitz noch Anlagevermdgen besessen. Das Gesellschaftsvermégen habe sich auf nur 21.935,31 DM
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belaufen. Die Betriebs- und Geschaftsausstattung sei bereits zum Zeitpunkt des Sequesterberichts

vom ... Marz 1995 aus dem Insolvenzbeschlag entlassen worden. Aufgrund der erheblichen Verbindlichkeiten
in Hohe von 200.000 DM sei nur mit einer Quote auf Vorrechtsforderungen zu rechnen gewesen. Das
Gesamtvollstreckungsverfahren sei nur im Hinblick auf die Geltendmachung der Einlageforderungen erdffnet
worden. Die Umstéande, die zum Verlust des Klagers gefuhrt hatten, hatten daher bereits bei Eréffnung des
Gesamtvollstreckungsverfahrens nach kaufmannischen Grundsatzen festgestanden. Der Klager habe auch
zu diesem Zeitpunkt damit rechnen missen, fur das nicht eingezahlte Nennkapital haften zu mussen. Der
Gesellschafter W, dessen Einlage noch nicht vollstandig eingezahlt gewesen sei, habe die eidesstattliche
Versicherung abgegeben und sei nicht mehr greifbar gewesen. Nachtraglich hatten sich keine wesentlichen
Anderungen mehr ergeben. Unsicherheiten bei der endgiltigen Héhe der nachtréglichen Anschaffungskosten
konnten insbesondere bei mehreren Gesellschaftern als Gesamtschuldnern nicht dazu fiihren, dass sich der
Zeitpunkt der Verlustentstehung in die ungewisse Zukunft verlagere. Spater eintretende Veranderungen der
fur die Ermittlung des Auflésungsverlusts mallgeblichen Umstande seien grundsatzlich auf den Zeitpunkt des
Entstehens des Auflésungsverlusts zurlickzubeziehen, sofern der Rechtsgrund fir die spater geleistete
Zahlung im urspringlichen Rechtsgeschaft angelegt gewesen sei. Daher wirkten die gerichtlichen
Entscheidungen zur Einzahlung des nicht erbrachten Nennkapitals im Jahr 2001 und hinsichtlich der
Inanspruchnahme aufgrund der Birgschaft aus dem Jahr 1999 auf das Jahr 1995 zurtick.

Mit seiner Revision rugt der Klager die Verletzung materiellen Rechts. Er bringt vor, das FG habe die
Grundsatze zur Verlustberucksichtigung unzutreffend ausgelegt. Es sei 1995 noch nicht klar gewesen, dass
er aufgrund des Ausfalls der Forderung gegen den Mitgesellschafter W noch Zahlungen auf die
Stammeinlage habe erbringen missen. SchlieRlich habe der Sequester sich deswegen zunachst an W
gewandt. Damit sei auf der Gesellschafterebene nicht klar gewesen, in welcher Héhe weitere wesentliche
Aufwendungen zu erwarten gewesen seien. Ein Aufldsungsverlust kénne erst dann beriicksichtigt werden,
wenn feststehe, ob und in welcher Hohe auf Gesellschafterebene nachtragliche Anschaffungskosten oder
sonstige im Rahmen von § 17 Abs. 2 EStG zu berlicksichtigende Aufwendungen anfielen. Hier seien aber
nach 1995 noch Anspriiche aus den Biirgschaften geltend gemacht worden, die er bestritten habe. Ferner
habe weder mit Freigabe der Betriebs- und Geschéaftsausstattung aus dem Insolvenzbeschlag noch durch
deren Verauflerung mit Einnahmen und damit zumindest teilweiser Tilgung der blrgschaftsbehafteten
Darlehen gerechnet werden kdnnen.

Der Klager beantragt sinngema0g,

das Urteil des FG vom 22. Januar 2015 und die Einspruchsentscheidung vom 7. Juni 2011 aufzuheben und
den Einkommensteuerbescheid 2005 vom 23. September 2007 dahingehend zu andern, dass unter
Berucksichtigung der streitigen Einkuinfte aus § 17 Abs. 4 EStG die Einkommensteuer auf 0 EUR festgesetzt
wird.

Das FA beantragt,

die Revision zurlickzuweisen.
Entscheidungsgriinde

Il. Die Revision ist begriindet. Sie fiihrt zur Aufhebung der Vorentscheidung und Zurtickverweisung der Sache
an das FG (§ 126 Abs. 3 Satz 1 Nr. 2 der Finanzgerichtsordnung --FGO--).

Zu Unrecht hat das FG den vom Klager geltend gemachten Verlust aus der Auflésung der GmbH im Streitjahr
unberucksichtigt gelassen. Es hat jedoch keine Feststellungen dazu getroffen, in welcher Hohe die Verluste
entstanden und steuerlich zu berticksichtigen sind.

1. Das FG hat zur Begriindung seiner Entscheidung im Wesentlichen ausgefiihrt, die Hohe des
Auflésungsverlusts habe fiir den Klager bereits bei Eréffnung des Gesamtvollstreckungsverfahrens im Jahr
1995 festgestanden. Der Klager habe mit an Sicherheit grenzender Wahrscheinlichkeit nicht mehr mit
Zuteilungen oder Riickzahlungen aus dem Gesellschaftsvermégen rechnen kénnen. Zudem habe auch der
ihm entstandene Auflésungsverlust bereits im Jahr 1995 dem Grunde und der Hohe nach im Wesentlichen
festgestanden.

2. Diese Ausfiihrungen halten einer revisionsrechtlichen Nachprifung nicht stand.

a) Zu den Einkunften aus Gewerbebetrieb gehdrt auch der Gewinn oder Verlust aus der Auflésung einer
Kapitalgesellschaft, wenn der Gesellschafter innerhalb der letzten fiinf Jahre am Kapital der Gesellschaft zu
mindestens 1 % beteiligt war (§ 17 Abs. 1 Satz 1i.V.m. § 17 Abs. 4 Satz 1 EStG). Im Streitfall steht fest, dass
der Klager zu mehr als 1 % an der GmbH beteiligt war. Die GmbH war mit der Eréffnung des
Gesamtvollstreckungsverfahrens Uber ihr Vermdgen aufgeldst (§ 60 Abs. 1 Nr. 4 des Gesetzes betreffend die
Gesellschaften mit beschrankter Haftung --GmbHG--, § 1 Abs. 4 Satz 1 der Gesamtvollstreckungsordnung
--GesO--).
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Die Ermittlung des Gewinns oder Verlusts aus der Auflésung einer Kapitalgesellschaft erfordert eine
Stichtagsbewertung, die auf den Zeitpunkt der Entstehung des Gewinns oder Verlusts vorzunehmen ist.
MaRgebend ist der Zeitpunkt, zu dem bei einer Gewinnermittiung durch Betriebsvermdgensvergleich geman
§ 4 Abs. 1, § 5 EStG nach den handelsrechtlichen Grundsatzen ordnungsmagiger Buchfiihrung der Gewinn
oder Verlust realisiert ware. Ein Gewinn ist erst in dem Jahr zu erfassen, in dem das auf die Beteiligung
entfallende Vermdgen der Gesellschaft verteilt wurde und mit einer wesentlichen Anderung des bereits
feststehenden Verlusts nicht mehr zu rechnen ist (stdndige Rechtsprechung, vgl. zuletzt Urteile des
Bundesfinanzhofs --BFH-- vom 1. Juli 2014 IX R 47/13, BFHE 246, 188, BStBI Il 2014, 786, und vom

13. Oktober 2015 IX R 41/14, BFH/NV 2016, 385; jeweils m.w.N.).

Ein Auflésungsverlust steht fest, wenn der gemeine Wert des dem Steuerpflichtigen zugeteilten oder
zurtickgezahlten Vermdgens einerseits (§ 17 Abs. 4 Satz 2 EStG) und die Liquidations- und
Anschaffungskosten des Gesellschafters andererseits (§ 17 Abs. 2 Satz 1 EStG) feststehen. Gleiches gilt,
wenn sicher ist, dass eine Zuteilung oder Zuriickzahlung von Gesellschaftsvermégen an die Gesellschafter
ausscheidet und wenn die durch die Beteiligung veranlassten Aufwendungen feststehen (vgl. BFH-Urteile in
BFHE 246, 188, BStBI 11 2014, 786, und in BFH/NV 2016, 385). Die Frage ist aus der Sicht ex ante zu
beurteilen; nachtragliche Ereignisse wie der tatsachliche Ausgang eines Insolvenzverfahrens sind nicht zu
bertcksichtigen (vgl. BFH-Urteil vom 2. Dezember 2014 IX R 9/14, BFH/NV 2015, 666).

Im Fall der Liquidation der Gesellschaft schlief3t der BFH eine Zuteilung oder Zurtickzahlung von
Gesellschaftsvermdgen an die Gesellschafter regelmafig erst dann aus, wenn die Liquidation abgeschlossen
ist (vgl. zuletzt BFH-Urteil in BFH/NV 2016, 385). Nur ausnahmsweise kann dafir auf einen friiheren
Zeitpunkt abgestellt werden (grundlegend BFH-Urteil vom 27. November 2001 VIII R 36/00, BFHE 197, 394,
BStBI 1l 2002, 731), etwa wenn die Eréffnung des Konkurs- oder Insolvenzverfahrens mangels Masse
abgelehnt worden ist (BFH-Urteil vom 12. Dezember 2000 VIII R 22/92, BFHE 194, 108, BStBI 1l 2001, 385;
BFH-Beschlisse vom 27. November 1995 VIII B 16/95, BFH/NV 1996, 406; vom 4. Oktober 2007 VIII S 3/07
(PKH), BFH/NV 2008, 209) oder wenn aus anderen Griinden feststeht, dass die Gesellschaft bereits im
Zeitpunkt des Aufldsungsbeschlusses vermdgenslos war (BFH-Urteil vom 4. November 1997 VIII R 18/94,
BFHE 184, 374, BStBI 1l 1999, 344). In diesen Fallen kann die Moglichkeit einer Zuteilung oder
Zuruckzahlung von Restvermdgen an die Gesellschafter ausgeschlossen werden.

Zudem setzt die Entstehung eines Auflésungsverlusts weiter voraus, dass die Hohe der nachtraglichen
Anschaffungskosten feststeht. Es muss daher absehbar sein, ob und in welcher H6he dem Gesellschafter
noch nachtragliche Anschaffungskosten oder sonstige im Rahmen des § 17 Abs. 2 EStG
beriicksichtigungsfahige VerauRerungs- oder Aufgabekosten entstehen. Insofern dirfen keine wesentlichen
Anderungen mehr eintreten. Zu der Beurteilung der Vermégenslage auf der Ebene der Gesellschaft muss
also die Beurteilung der Vermdgenslage auf der Ebene des Gesellschafters hinzutreten (vgl. u.a. BFH-Urteile
vom 25. Mérz 2003 VIII R 24/02, BFH/NV 2003, 1305, unter Il.2.c cc; vom 21. Januar 2004 VIII R 8/02,
BFH/NV 2004, 947, unter 11.2.b; vom 1. Marz 2005 VIII R 46/03, BFH/NV 2005, 2171; vom 28. Oktober 2008
IX R 100/07, BFH/NV 2009, 561; vom 14. Marz 2012 IX R 37/11, BFHE 236, 522, BStBI Il 2012, 487, und in
BFH/NV 2015, 666; Gosch in Kirchhof, EStG, 14. Aufl., § 17 Rz 127; Schmidt/Weber-Grellet, EStG, 35. Aufl.,
§ 17 Rz 223, 225). Hat der Gesamtvollstreckungsverwalter gegen den Gesellschafter eine zivilrechtliche
Klage erhoben, die fir den Gesellschafter im Fall seines Unterliegens zu weiteren nachtraglichen
Anschaffungskosten fihrt, ist sein Auflésungsverlust jedenfalls nicht vor Beendigung des Klageverfahrens
realisiert (vgl. BFH-Urteil in BFH/NV 2005, 2171).

b) Nach diesen Grundsatzen sind die vom Klager geltend gemachten Verluste aus der Auflésung der GmbH
im Streitjahr zu bericksichtigen. Die tatsachlichen Feststellungen des FG tragen nicht seine Entscheidung,
der Auflésungsverlust sei bereits im Jahr 1995 entstanden. Die Voraussetzungen, unter denen ein
Aufldsungsverlust i.S. des § 17 Abs. 4 EStG ausnahmsweise bereits vor Beendigung des
Gesamtvollstreckungsverfahrens entstanden ist, liegen nicht vor.

aa) Dabei kann offenbleiben, ob das FG trotz Eréffnung des Gesamtvollstreckungsverfahrens rechtsfehlerfrei
zu dem Ergebnis gelangen konnte, dass bereits im Jahr 1995 festgestanden habe, dass mit einer Zuteilung
oder Zuriickzahlung von Gesellschaftsvermégen an den Gesellschafter nicht mehr zu rechnen war.

bb) Denn das FG geht auf der Grundlage seiner tatsachlichen Feststellungen rechtsfehlerhaft davon aus,
dass im Jahr 1995 bereits absehbar gewesen sei, ob und welcher H6he dem Klager in den Jahren danach
noch nachtragliche Anschaffungskosten oder sonstige berticksichtigende Verauferungs- oder Aufgabekosten
entstehen werden. Der Sequester hatte das Verfahren ausdricklich mit der Begriindung eréffnet, Anspriiche
gegen die Gesellschafter wegen fehlender Erbringung des Nennkapitals geltend zu machen (vgl. dazu BFH-
Urteil in BFH/NV 2005, 2171). Zudem war aufgrund der Auseinandersetzungen Uber die
Birgschaftsinanspruchnahme die Hohe der daraus folgenden finanziellen Verpflichtungen fiir den Klager
unklar. Im Hinblick auf den Umstand, dass der Klager beide Anspriiche nicht anerkannt hatte und daher
seitens der Glaubiger der Rechtsweg beschritten werden musste, war im Jahr 1995 noch nicht endgliltig
absehbar, ob und ggf. in welcher Héhe noch weitere nachtragliche Anschaffungskosten anfallen wirden.
Somit kann ein Aufldsungsverlust des Klagers jedenfalls nicht entstanden sein, solange uber die Klagen des
Gesamtvollstreckungsverwalters und des Fremdglaubigers und damit Gber die Hohe der nachtraglichen
Anschaffungskosten nicht entschieden war (vgl. auch das BFH-Urteil in BFH/NV 2004, 947, zur
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Verlustentstehung bei einem Einspruch gegen einen Haftungsbescheid). Vielmehr stand erst im Jahr 2005 mit
dem Abschlussbericht des Gesamtvollstreckungsverwalters fest, wie hoch die Aufwendungen des Klagers fir
die Beteiligung und damit die Hohe seiner nachtraglichen Anschaffungskosten waren. Darlber hinaus war
erst in diesem Zeitpunkt mit an Sicherheit grenzender Wahrscheinlichkeit damit zu rechnen, dass keine
sonstigen im Rahmen des § 17 Abs. 2 EStG beriicksichtigungsfahige Aufgabekosten mehr entstehen wirden
(BFH-Urteil in BFH/NV 2005, 2171, unter 11.1.).

cc) Die Rechtsprechung des Senats, nach der Aufwendungen, die dem Gesellschafter nach Auflésung der
Gesellschaft entstehen, rickwirkende Ereignisse i.S. von § 175 Abs. 1 Satz 1 Nr. 2 der Abgabenordnung
(AO) sein konnen, fuhrt zu keinem anderen Ergebnis. Sie betrifft Aufwendungen, die bei der Ermittlung des
Aufldsungsverlusts noch nicht berlcksichtigt werden konnten und deshalb in das Jahr der Entstehung dieses
Verlusts zurlickzubeziehen sind (vgl. BFH-Urteil in BFHE 246, 188, BStBI |l 2014, 786). Sie setzt voraus, dass
der Stichtag, zu dem dieser Verlust nach den Grundsatzen ordnungsmaRiger Bilanzierung realisiert ist,
bereits feststeht.

3. Da die Schlussfolgerungen des FG in seinen tatsachlichen Feststellungen keine Stitze finden, ist sein
Urteil aufzuheben.

4. Die Sache ist nicht spruchreif. Von seinem Standpunkt aus zu Recht hat das FG keine Feststellungen dazu
getroffen, ob die Birgschaftsverpflichtungen eigenkapitalersetzend waren sowie ob und wann und in welcher
Hoéhe der Klager Zahlungen auf die Burgschaftsverpflichtungen geleistet hat. Zudem ist noch zu prifen, ob
der Klager hinsichtlich der Biirgschaftsverpflichtungen mit der Glaubigerin eine Zahlungsvereinbarung
getroffen oder ggf. einen Teilerlass erreicht hat. Dies hat das FG nachzuholen.

5. Die Kostenentscheidung beruht auf § 143 Abs. 2 FGO.
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Oberster Gerichtshof des Bundes fir Steusrn und Zolle

BUNDESFINANZHOF Urteil vom 12.5.2016, Il R 39/14

Bemessungsgrundlage der Grunderwerbsteuer bei Forderungsausfall aufgrund Insolvenz des Kaufers - Bewertung
der Kaufpreisforderung als Kapitalforderung nach § 12 BewG

Leitsatze

Der teilweise Ausfall der Kaufpreisforderung und der vereinbarten Stundungszinsen aufgrund Insolvenz des Kaufers
fuhrt nicht zu einer Anderung der Bemessungsgrundlage der Grunderwerbsteuer fir den Grundstickskauf.

Tenor

Die Revision des Klagers gegen das Urteil des Finanzgerichts Kéln vom 14. Mai 2014 5 K 1515/11 wird als
unbegrindet zurlickgewiesen.
Die Kosten des Revisionsverfahrens hat der Klager zu tragen.

Tatbestand

1 |. Die A ErschlieRungsgesellschaft mbH (GmbH) erwarb mit notariell beurkundetem Kaufvertrag vom
30. Dezember 1998 eine zuvor landwirtschaftlich genutzte Flache von 68 977 gm. Nach den Vorbemerkungen
des Kaufvertrags wollte die GmbH die Flache erschlielen und die einzelnen Baugrundstiicke nach
Einzelparzellierung weiterverkaufen.

2 Die Vertragsparteien vereinbarten bei einem Quadratmeterpreis von 100 DM einen Kaufpreis in Hohe von
6.897.700 DM. Dieser war bis zum Abverkauf der einzelnen Baugrundstiicke gestundet. Bei der Veraufierung
eines Baugrundstiicks sollte jeweils ein Teilbetrag des Kaufpreises in Héhe von 130 DM je Quadratmeter féllig
sein. Der gesamte bis zum 31. Dezember 2006 noch nicht fallig gewordene Restkaufpreis sollte am 15. Januar
2007 in einer Summe fallig und zahlbar sein. Der noch nicht fallige Kaufpreis war ab dem 1. Januar 1999 in
Hoéhe des jeweils geltenden Diskont- bzw. Basiszinssatzes der Deutschen Bundesbank zu verzinsen.

3 Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) setzte mit Bescheid vom 15. Juli 1999 ausgehend
von einer Bemessungsgrundlage in Héhe von 6.897.700 DM die Grunderwerbsteuer in Hohe von 241.419 DM
gegen die GmbH fest. Mit Bescheid vom 22. November 1999 setzte das FA die Grunderwerbsteuer auf
219.691 DM herab. Es folgte dabei dem Einwand der GmbH im Einspruchsverfahren, wonach der Kaufpreis
nach § 12 des Bewertungsgesetzes (BewG) abzuzinsen sei und die Abzinsung mit einem Zinssatz von 3 %

(= Differenz zwischen dem Diskontsatz von 2,5 % und dem in § 12 Abs. 3 Satz 2 BewG festgelegten Zinssatz
von 5,5 %) vorzunehmen sei. Die Abzinsung flhrte zu einer Minderung der Bemessungsgrundlage der Steuer
um 620.793 DM. Der Anderungsbescheid erging nach § 165 der Abgabenordnung (AO) vorlaufig "hinsichtlich
des Kapitalwerts der Zinsdifferenzen, sofern der Kaufpreis niedrig verzinslich langer als ein Jahr gestundet
bleibt, wegen der endgultigen Hohe des Kaufpreises und der Héhe der Abzinsung. Laut Bewertungsgesetz
betragt der Grenzzinsful® 3 %."

4 Im Jahr 2006 geriet der Verkauf der Baugrundstlicke ins Stocken. Eine vollstdndige Zahlung des
Restkaufpreises einschlieflich der aufgelaufenen Zinsen war der GmbH zum 15. Januar 2007 nicht mdglich.
Am 1. Juni 2007 vereinbarten die Vertragsparteien eine Verlangerung der Tilgungsabsprache unter den
gleichen Bedingungen sowie eine neue Endfalligkeit des Restkaufpreises am 1. Januar 2017. Trotz dieser
Vereinbarung konnte die GmbH ihre Zahlungsverpflichtungen nicht erflllen und stellte am 10. Juni 2009
Insolvenzantrag. Das Insolvenzverfahren wurde am 3. Mai 2010 er6ffnet und der Klager und Revisionsklager
(Klager) zum Insolvenzverwalter bestellt. Bis dahin waren auf den Kaufpreis Teilzahlungen in Héhe von
insgesamt 2.567.800 EUR (5.022.180 DM) geleistet worden.

5 Nach Eréffnung des Insolvenzverfahrens beantragte der Klager die Herabsetzung der Grunderwerbsteuer. Das
FA lehnte die beantragte Anderung des Bescheids am 31. Januar 2011 ab. Eine Anderung der
Steuerfestsetzung wegen Uneinbringlichkeit der restlichen Kaufpreisforderung sei nicht nach § 175 Abs. 1
Satz 1 Nr. 2 AO, § 165 Abs. 2 AO oder nach § 16 Abs. 3 Nr. 2 des Grunderwerbsteuergesetzes (GrEStG)
geboten.

6 Die nach erfolglosem Einspruchsverfahren erhobene Klage hatte keinen Erfolg. Nach Ansicht des
Finanzgerichts (FG) hat das FA es zu Recht abgelehnt, die festgesetzte Grunderwerbsteuer im Hinblick auf
den teilweisen Ausfall der Kaufpreisforderung herabzusetzen. Das Urteil des FG ist in Entscheidungen der
Finanzgerichte (EFG) 2014, 1705 veréffentlicht.
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Mit der Revision ruigt der Klager eine Verletzung von § 165 Abs. 2, § 175 Abs. 1 Satz 1 Nr. 2 AO, § 16 Abs. 3
GrEStG und § 12 Abs. 3 BewG. Die Bemessungsgrundlage der Grunderwerbsteuer sei unter Beriicksichtigung
der tatsachlichen Zahlungen der GmbH zu ermitteln.

Der Klager beantragt, das FA unter Aufhebung der Vorentscheidung, der ablehnenden Entscheidung vom
31. Januar 2011 sowie der Einspruchsentscheidung vom 21. April 2011 zu verpflichten, die Grunderwerbsteuer
unter Zugrundelegung einer Bemessungsgrundlage von 2.171.993 EUR herabzusetzen.

Das FA beantragt, die Revision als unbegriindet zuriickzuweisen.
Entscheidungsgriinde

II. Die Revision ist unbegriindet und war daher zurtickzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung
--FGO--). Das FG hat zutreffend entschieden, dass das FA nicht verpflichtet ist, den
Grunderwerbsteuerbescheid vom 22. November 1999 zu andern und die Grunderwerbsteuer niedriger
festzusetzen. Der teilweise Ausfall der Kaufpreisforderung und der vereinbarten Stundungszinsen aufgrund
Insolvenz des Kéaufers fiihrt nicht zu einer Anderung der Bemessungsgrundlage der Grunderwerbsteuer fiir
den Grundstlckskauf.

1. Das FA hat die Grunderwerbsteuer durch Bescheid vom 22. November 1999 in zutreffender Héhe
festgesetzt. Eine Anderung dieses Bescheids nach § 175 Abs. 1 Satz 1 Nr. 2 AO oder § 165 Abs. 2 AO ist
nicht geboten.

a) Die Grunderwerbsteuer bemisst sich gemal § 8 Abs. 1 GrEStG nach dem Wert der Gegenleistung. Nach

§ 9 Abs. 1 Nr. 1 GrEStG gelten als Gegenleistung bei einem Kauf der Kaufpreis einschlieRlich der vom Kaufer
ubernommenen sonstigen Leistungen und der dem Verkaufer vorbehaltenen Nutzungen. Die Feststellung des
Werts der Gegenleistung (Kaufpreis) als der grunderwerbsteuerrechtlichen Bemessungsgrundlage hat
hinsichtlich der Héhe nach den Vorschriften des BewG zu erfolgen; gemal § 1 Abs. 1 BewG gelten die
allgemeinen Bewertungsvorschriften fiir alle 6ffentlich-rechtlichen Abgaben, die durch Bundesrecht geregelt
sind, soweit sie durch Bundesfinanzbehorden oder durch Landesfinanzbehorden verwaltet werden, d.h. auch
fur die Grunderwerbsteuer.

b) Die Kaufpreisforderung ist als Kapitalforderung nach § 12 BewG zu bewerten (standige Rechtsprechung,
vgl. Urteil des Bundesfinanzhofs --BFH-- vom 12. Oktober 1994 Il R 4/91, BFHE 176, 56, BStBI 1l 1995, 69,
und BFH-Beschluss vom 21. November 2000 Il B 45/99, BFH/NV 2001, 642, m.w.N.). Soweit der BFH im
Urteil vom 8. Marz 1989 Il R 37/86 (BFHE 156, 257, BStBI Il 1989, 576) entschieden hat, dass bei einem
betragsmaRig festgelegten Kaufpreis zur Ermittlung der Bemessungsgrundlage der Grunderwerbsteuer ein
Zuruckgreifen auf den allgemeinen Teil des BewG nicht erforderlich ist, halt der Senat daran nicht mehr fest.

c) GemaR § 12 Abs. 1 Satz 1 BewG ist eine Kapitalforderung mit ihnrem Nennwert anzusetzen, wenn nicht
besondere Umstande einen hoheren oder geringeren Wert begriinden. Nennwert ist der Betrag, der nach
dem Inhalt des Schuldverhaltnisses vom Schuldner bei Falligkeit der Forderung zu entrichten ist.

Besondere Umstande, die einen hdheren oder geringeren Wert begriinden, kdnnen zu einer anderen
Bewertung einer Kaufpreisforderung fiihren, wenn sie bereits beim Abschluss des Kaufvertrags, also bei der
Verwirklichung des grunderwerbsteuerbaren Tatbestands nach § 1 Abs. 1 Nr. 1 GrEStG vorliegen. Die
Grunderwerbsteuer knupftin § 1 Abs. 1 Nr. 1 GrEStG an das schuldrechtliche Rechtsgeschéaft an. Der
Abschluss des Kaufvertrags ist zugleich der maRgebliche Zeitpunkt fiir die Bewertung der Kaufpreisforderung.

Die Berucksichtigung besonderer Umstande i.S. des § 12 Abs. 1 Satz 1 Halbsatz 2 BewG setzt voraus, dass
sie der Kapitalforderung selbst innewohnen, ihr also immanent sind (vgl. BFH-Urteil vom 17. Februar 2010

Il R 23/09, BFHE 229, 363, BStBI Il 2010, 641, m.w.N.). Das trifft z.B. auf unverzinsliche, niedrig- oder
hochverzinsliche Forderungen i.S. des § 12 Abs. 1 Satz 2 BewG zu (vgl. BFH-Beschluss in BFH/NV 2001,
642). § 12 Abs. 2 BewG, wonach Forderungen, die uneinbringlich sind, auRer Ansatz bleiben, ist zwar nicht
generell von der Anwendung ausgeschlossen, hat aber fur die Bewertung von Kaufpreisforderungen fur
Zwecke der Grunderwerbsteuer regelmaRig keine Bedeutung. Da zum Zeitpunkt des Abschlusses des
Kaufvertrags im Allgemeinen davon auszugehen ist, dass der Kaufpreis auch entrichtet wird, ist der Kaufpreis
grundsatzlich mit dem Nennwert als Bemessungsgrundlage der Grunderwerbsteuer anzusetzen. Auf die
Bewertung der Kaufpreisforderung zum Zeitpunkt der Verwirklichung des Steuertatbestands hat es keinen
Einfluss, ob der Grundstlickskaufer den Kaufpreis spater tatsachlich zahlt oder der Verkaufer mit der
Kaufpreisforderung ganz oder zum Teil ausfallt.

d) Der teilweise Ausfall der Kaufpreisforderung wegen nachtraglich eintretender Insolvenz des Kaufers ist
kein zur Anderung des Grunderwerbsteuerbescheids flihrendes riickwirkendes Ereignis i.S. des § 175 Abs. 1
Satz 1 Nr. 2 AO.
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aa) Nach § 175 Abs. 1 Satz 1 Nr. 2 AO ist ein Steuerbescheid zu andern, soweit ein Ereignis eintritt, das
steuerliche Wirkung fiir die Vergangenheit hat (riickwirkendes Ereignis). Zu den rickwirkenden Ereignissen
zahlen alle rechtlich bedeutsamen Vorgange, aber auch tatsachliche Lebensvorgange, die steuerlich
--ungeachtet der zivilrechtlichen Wirkungen-- in der Weise Rickwirkung entfalten, dass nunmehr der
veranderte anstelle des zuvor verwirklichten Sachverhalts der Besteuerung zugrunde zu legen ist. Ob einer
nachtréglichen Anderung des Sachverhalts riickwirkende steuerliche Bedeutung zukommt, bestimmt sich
allein nach dem jeweils einschlagigen materiellen Recht (BFH-Beschluss vom 19. Juli 1993 GrS 2/92, BFHE
172, 66, BStBI 11 1993, 897, unter C.II.1.; BFH-Urteile vom 13. September 2000 X R 148/97, BFHE 193, 129,
BStBI 11 2001, 641, und vom 10. Dezember 2008 Il R 55/07, BFHE 224, 285, BStBI || 2009, 473).

bb) Bei einem zivilrechtlich unwirksamen Rechtsgeschéaft (z.B. aufgrund einer Anfechtung des
Grundstlckskaufvertrags) ist ein riickwirkendes Ereignis i.S. des § 175 Abs. 1 Satz 1 Nr. 2 AO, das zu einer
Anderung eines Grunderwerbsteuerbescheids fiihrt, mit steuerlicher Wirkung erst eingetreten, wenn die
Beteiligten vom Vollzug des Rechtsgeschafts Abstand nehmen und sich gegenseitig die ausgetauschten
Leistungen zuriickgewahren (vgl. BFH-Entscheidungen vom 27. Januar 1982 Il R 119/80, BFHE 135, 224,
BStBI 1l 1982, 425; vom 10. Juli 1996 1l B 139/95, BFH/NV 1997, 61; vom 23. November 2006 Il R 38/05,
BFH/NV 2007, 498). Soweit und solange die Beteiligten das wirtschaftliche Ergebnis des unwirksamen
Rechtsgeschafts bestehen lassen, ist die Anfechtung gemaf § 41 Abs. 1 Satz 1 AO fiir die Besteuerung
unerheblich und stellt kein zur Aufhebung eines bereits ergangenen Grunderwerbsteuerbescheids flihrendes
ruckwirkendes Ereignis i.S. des § 175 Abs. 1 Satz 1 Nr. 2 AO dar (BFH-Urteil in BFH/NV 2007, 498,

unter 11.3.a).

cc) Entsprechendes gilt, wenn Uber das Vermdgen des Grundstlickskaufers ein Insolvenzverfahren eroffnet
wird und er deshalb den gestundeten Kaufpreis fir den weiterhin rechtswirksamen Grundstlickskauf trotz
Falligkeit nicht mehr entrichten kann. Die Eréffnung des Insolvenzverfahrens tber das Vermoégen des Kaufers
fuhrt zwar nachtraglich dazu, dass die noch bestehende und bereits fallige Kaufpreisforderung als
uneinbringlich einzustufen ist, soweit der Verkaufer im Insolvenzverfahren nicht befriedigt werden kann. Diese
Bewertung wirkt sich jedoch nicht auf den Wert der Kaufpreisforderung im Zeitpunkt der Verwirklichung des
grunderwerbsteuerbaren Tatbestands aus und stellt damit kein riickwirkendes Ereignis i.S. des § 175 Abs. 1
Satz 1 Nr. 2 AO dar. Die (teilweise) Uneinbringlichkeit der Forderung berihrt weder die Wirksamkeit des
Kaufvertrags Uber das Grundstlick noch fiihrt sie zu einer Herabsetzung des vereinbarten Kaufpreises. Auch
durch die Eréffnung des Insolvenzverfahrens ist die (Rest-)Forderung nicht nachtraglich erloschen. Die
Glaubiger sind lediglich von der Eréffnung bis zur Aufhebung des Insolvenzverfahrens gehindert, ihre
Forderung auRerhalb dieses Verfahrens geltend zu machen. Nach Aufhebung des Insolvenzverfahrens
kénnen die Insolvenzglaubiger ihre restlichen Forderungen gegen den Schuldner unbeschrankt geltend
machen (§ 201 Abs. 1 der Insolvenzordnung). Damit hat die Nichtzahlung der Kaufpreisforderung keinerlei
Einfluss auf den Kaufvertrag. Dieser bleibt als nach § 1 Abs. 1 Nr. 1 GrEStG steuerbarer Rechtsvorgang
unverandert bestehen.

e) Ausgehend von diesen Grundsatzen ist das FA nicht verpflichtet, den Bescheid vom 22. November 1999
wegen des teilweisen Forderungsausfalls nach § 175 Abs. 1 Satz 1 Nr. 2 AO zu andern und die Steuer
niedriger festzusetzen. In diesem Bescheid ist die Grunderwerbsteuer nach dem vereinbarten, nicht durch
einen Forderungsausfall geminderten Kaufpreis bemessen, der nach den bindenden Feststellungen des FG
(§ 118 Abs. 2 FGO) insgesamt 6.897.700 DM betrug.

Aus demselben Grund ist der Bescheid auch nicht nach § 165 Abs. 2 AO zu andern. Insoweit kann
dahinstehen, ob der Vorlaufigkeitsvermerk seinem Wortlaut nach auch die Hohe des Kaufpreises und nicht
nur die Hhe des Zinsabschlags fur die Stundung des Kaufpreises erfasst.

2. Die Voraussetzungen fiir eine Anderung des Grunderwerbsteuerbescheids vom 22. November 1999 nach
§ 16 Abs. 3 GrEStG wegen einer Herabsetzung der Gegenleistung fir das Grundsttck liegen nicht vor.

a) Der teilweise Ausfall der Kaufpreisforderung aufgrund Insolvenz des Kaufers ist keine Herabsetzung des
Kaufpreises i.S. dieser Vorschrift; denn die Forderung bleibt trotz Insolvenz in voller Héhe bestehen.

§ 16 Abs. 3 Nr. 1 GrEStG findet im Ubrigen auch deshalb keine Anwendung, weil die Insolvenz im Streitfall
nicht innerhalb der maf3geblichen Frist von zwei Jahren seit Entstehung der Steuer (am 30. Dezember 1998,
vgl. § 38 AO) eingetreten ist.

Der Tatbestand des § 16 Abs. 3 Nr. 2 GrEStG ist ebenso nicht erfiillt, weil die Vorschrift nur die Herabsetzung
des Kaufpreises aufgrund der §§ 459 und 460 des Birgerlichen Gesetzbuchs (BGB) i.d.F. bis 31. Dezember
2001 bzw. § 437 BGB n.F., also bei Mangeln des gekauften Grundstiicks erfasst. Dass im Streitfall der
Kaufpreis aufgrund derartiger Mangel herabgesetzt worden sei, ist weder festgestellt noch sonst aus den
Akten ersichtlich.

b) Ob in der nachtraglich vereinbarten Verlangerung der Stundungsabrede eine (verdeckte) Herabsetzung
des Kaufpreises i.S. des § 16 Abs. 3 Nr. 1 GrEStG zu sehen ist, kann dahinstehen; denn die entsprechende
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Vereinbarung wurde erst am 1. Juni 2007 und damit nicht innerhalb der malRgebenden Zwei-Jahres-Frist
getroffen.

3. Der Grunderwerbsteuerbescheid vom 22. November 1999 ist weder im Hinblick auf den Abschlag fiir die
teilweise Stundung der Kaufpreisforderung noch im Hinblick auf den Ausfall der geschuldeten Zinsen nach
§ 165 Abs. 2 AO zu andern.

a) Nach § 12 Abs. 1 Satz 2 BewG kdnnen besondere Umstande, die eine nach Abs. 1 Satz 1 der Vorschrift
abweichende Bewertung einer Kapitalforderung begriinden, in einer hohen, niedrigen oder fehlenden
Verzinsung liegen. RegelmaRig ist die vereinbarte Verzinsung als angemessene Gegenleistung fur die
gewahrte Stundung anzusehen. Etwas anderes kann gelten, wenn die vereinbarte Verzinsung besonders
niedrig ist und hieraus und aus anderen Umstanden auf eine verdeckte Minderung des Kaufpreises
geschlossen werden kann (BFH-Urteil in BFHE 156, 257, BStBI Il 1989, 576). MalRgeblich ist die
Vereinbarung Uber die Verzinsung der Kaufpreisforderung.

aa) Das BewG geht --wie aus § 12 Abs. 3 Satz 2 BewG ersichtlich ist-- von einem Durchschnittszinssatz von
5,5 % aus. Ob eine Kapitalforderung einer niedrigen Verzinsung i.S. des § 12 Abs. 1 Satz 2 BewG unterliegt,
bestimmt sich aber nicht nach diesem Zinssatz, sondern nach objektiven Gegebenheiten, vor allem nach der
am Bewertungsstichtag am Kapitalmarkt Gblichen Zinsspanne. Liegt eine niedrig verzinsliche Forderung vor,
ist die Zinsdifferenz zwischen dem vertraglich vereinbarten Zinssatz und dem Zinssatz, bei dessen
Unterschreiten eine niedrige Verzinsung anzunehmen ist (Grenzzinssatz), zu kapitalisieren (vgl. BFH-Urteil
vom 17. Oktober 1980 Il R 52/79, BFHE 132, 298, BStBI Il 1981, 247).

bb) Im Streitfall hat das FG unter Zugrundelegung der Rechtsprechungsgrundsatze (vgl. BFH-Urteil in BFHE
132, 298, BStBI Il 1981, 247), denen auch die Finanzverwaltung folgt (vgl. gleich lautende Erlasse der
obersten Finanzbehdrden der Lander betr. Bewertung von Kapitalforderungen und Kapitalschulden sowie von
Anspruchen/Lasten bei wiederkehrenden Nutzungen und Leistungen nach dem 31. Dezember 2001 fiir
Zwecke der Erbschaft- und Schenkungsteuer vom 7. Dezember 2001, BStBI |1 2001, 1041), einen
Grenzzinssatz von 3 % als angemessen betrachtet. Ausgehend von diesem Grenzzinssatz sei zu keinem
Zeitpunkt der fur die Abzinsung der Kaufpreisforderung vom FA angesetzte Zinssatz von 3 % tatsachlich
erreicht worden, weil die fur die Verzinsung der Kaufpreisforderung mafRgeblichen Diskontsatze von 1999 bis
2010 stets uber 0 % gelegen hatten. Diese Wurdigung ist revisionsrechtlich nicht zu beanstanden. Der Klager
hat insoweit auch keine begrindeten Einwande vorgebracht. Eine Erhéhung des Zinsabschlags ist insoweit
nicht geboten.

b) Der Ausfall der Zinsforderung wegen der Zahlungsunfahigkeit der GmbH rechtfertigt keinen héheren
Zinsabschlag. Eine Abzinsung der Kaufpreisforderung nach § 12 Abs. 3 Satz 2 BewG mit einem Zinssatz von
5,5 % kommt nicht in Betracht.

Die Kaufpreisforderung kann nicht deshalb als unverzinsliche Forderung i.S. des § 12 Abs. 3 Satz 1 BewG
angesehen werden, weil die vereinbarten Zinsen an den Verkaufer tatsachlich nicht entrichtet wurden. Denn
trotz des Zahlungsausfalls bleibt die aufgrund der Vereinbarungen entstandene Zinsforderung als solche --wie
auch die Kaufpreisforderung-- bestehen. Das Insolvenzverfahren tber das Vermogen des Zinsschuldners
(Kaufer) hat auf den Bestand der Zinsforderung keinen Einfluss.

4. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.

Siehe auch: Pressemitteilung Nr. 66/16 vom 19.10.2016
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Tenor: Dem EuGH werden gemald Art. 267 Abs. 2 AEUV folgende Fragen

zur Vorabentscheidung vorgelegt:

|.) Steht Art. 43 i.V.m. Art. 48 EG (jetzt Art. 49 i.V.m. 54 AEUV)
einer nationalen Steuervorschrift wie der im Ausgangsverfahren in
Rede stehenden entgegen, die einer gebietsfremden
Muttergesellschaft, deren alleiniger Anteilseigner seinen Wohnsitz
im Inland hat, die Entlastung von Kapitalertragsteuer auf
Gewinnausschuttungen verweigert,

soweit Personen an ihr beteiligt sind, denen die Erstattung oder
Freistellung nicht zustande, wenn sie die Einklnfte unmittelbar
erzielten und

(1) fur die Einschaltung der gebietsfremden Muttergesellschaft
wirtschaftliche oder sonst beachtliche Griinde fehlen oder

(2) die gebietsfremde Muttergesellschaft nicht mehr als 10 % ihrer
gesamten Bruttoertrage des betreffenden Wirtschaftsjahres aus
eigener Wirtschaftstatigkeit erzielt (woran es unter anderem fehlt,
soweit die auslandische Gesellschaft ihre Bruttoertrage aus der
Verwaltung von Wirtschaftsgutern erzielt) oder

(3) die gebietsfremde Muttergesellschaft nicht mit einem fur ihren
Geschaftszweck angemessen eingerichteten Geschaftsbetrieb am
allgemeinen wirtschaftlichen Verkehr teilnimmt,

wahrend gebietsansassigen Muttergesellschaften die Entlastung
von der Kapitalertragsteuer gewahrt wird, ohne das es auf die
vorgenannten Voraussetzungen ankommt?

[I.) Steht Art. 5 Abs. 1i.V.m. Art. 1 Abs. 2 der Richtlinie
90/435/EWG einer nationalen Steuervorschrift wie der im
Ausgangsverfahren in Rede stehenden entgegen, die einer
gebietsfremden Muttergesellschaft, deren alleiniger Anteilseigner
seinen Wohnsitz im Inland hat, die Entlastung von
Kapitalertragsteuer auf Gewinnausschuttungen verweigert,
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soweit Personen an ihr beteiligt sind, denen die Erstattung oder
Freistellung nicht zustande, wenn sie die Einkinfte unmittelbar
erzielten und

(1) fur die Einschaltung der gebietsfremden Muttergesellschaft
wirtschaftliche oder sonst beachtliche Griinde fehlen oder

(2) die gebietsfremde Muttergesellschaft nicht mehr als 10 % ihrer
gesamten Bruttoertrage des betreffenden Wirtschaftsjahres aus
eigener Wirtschaftstatigkeit erzielt (woran es unter anderem fehlt,
soweit die auslandische Gesellschaft ihre Bruttoertrage aus der
Verwaltung von Wirtschaftsgutern erzielt) oder

(3) die gebietsfremde Muttergesellschaft nicht mit einem fur ihren
Geschaftszweck angemessen eingerichteten Geschaftsbetrieb am
allgemeinen wirtschaftlichen Verkehr teilnimmt,

wahrend gebietsansassigen Muttergesellschaften die Entlastung
von der Kapitalertragsteuer gewahrt wird, ohne das es auf die
vorgenannten Voraussetzungen ankommt?

Grunde: 1
A. 2
Zwischen den Beteiligten ist streitig, ob der Rechtsvorgangerin der Klagerin im 3

Hinblick auf Dividendenausschuttungen ihrer in Deutschland ansassigen
Tochtergesellschaft in 2007 ein Anspruch auf Erstattung von Kapitalertragsteuer
zusteht. Dabei ist insbesondere streitig, ob § 50d Abs. 3 EStG in der ab 2007
geltenden Fassung dem entgegensteht.

Verfahrensverlauf 4

Die Rechtsvorgangerin der Klagerin war eine in den Niederlanden ansassige 5
Kapitalgesellschaft. Sie war seit 2004 am Nennkapital der A ... GmbH (im Folgenden:

A GmbH) mit Sitz in Q (Deutschland) beteiligt. Jedenfalls ab 2005 belief sich ihre
Beteiligungsquote auf 26,5 %, ab 2008 auf 34,54 %. Die A GmbH ist ein

operativtatiges Unternehmen in der Entwicklung, Herstellung und dem Vertrieb

von .... Zur A-Unternehmensgruppe gehoren verschiedene im Bereich der ... tatige

in- und auslandische Gesellschaften.

Gesellschafter der Rechtsvorgangerin der Klagerin war zu 100 % Herr E, der seinen 6
Wohnsitz in der Bundesrepublik Deutschland hatte.

Die Rechtsvorgangerin der Klagerin schloss im Marz 2007 einen Mietvertrag mit der 7
M BV Uber die Anmietung eines Buros in T (Niederlande) ab. Sie hatte in den Jahren
2007 und 2008 zwei Mitarbeiter.

Die Rechtsvorgangerin der Klagerin hielt neben ihrer Beteiligung an der A GmbH 8
(mindestens seit 2005) weitere Beteiligungen an Kapitalgesellschaften (F ... GmbH

mit Sitz in Q/BRD [33,85 %]; R Ltd, mit Sitz in G/UK [100 %]; ab 2008: W S.A.,
N/Frankreich [39 %] und A ... USA Inc., K/IUSA [52 %]).
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Die Rechtsvorgangerin der Klagerin hatte der R Ltd., einer Tochtergesellschaft, ein 9
Darlehen gewahrt, das im Jahre 2006 i.H.v. 259.902 € und im Jahre 2008 i.H.v.

243.122 € validierte. Daruber hinaus hat sie im Jahre 2008 der B ... BV, die zum

A Konzern gehorte, ein Darlehen i.H.v. 194.007 € gewahrt.

Die A GmbH beschloss mit Datum vom 19. November 2007 unter anderem, einen 10
Gewinn i.H.v. 322.999,76 € an die Rechtsvorgangerin der Klagerin auszuschutten.

Sie behielt hierauf Kapitalertragsteuer nebst Solidaritatszuschlag in Hohe von

insgesamt 68.152,95 € (KapESt i.H.v. 64.599,95 € zzgl. SolZ i.H.v. 3.553,00 €) ein

und flhrte diese am 22. November 2007 an das Finanzamt V ab.

Antrags- und Einspruchsverfahren 11

Mit Antrag vom 16. Mai 2008 (Posteingangsdatum: 19. Mai 2008) begehrte die 12
Rechtsvorgangerin der Klagerin im Hinblick auf die Ausschuttung vom 19. November
2007 die Freistellung von der deutschen Kapitalertragsteuer nebst

Solidaritatszuschlag geman § 50d Abs. 1 EStG i.V.m. § 43b EStG i.H.v. 68.152,95 €.

Mit Bescheid vom 8. Oktober 2009 Iehnte der Beklagte die begehrte 13
Kapitalertragsteuererstattung ab und begriindete dies damit, dass im Hinblick auf §

50d Abs. 3 EStG angeforderte Unterlagen bzw. Informationen nicht eingereicht

worden seien.

Der hiergegen fristgemal eingelegte Einspruch wurde mit Einspruchsentscheidung 14
vom 5. September 2012 als unbegrundet zuruckgewiesen.

Gegen die Einspruchsentscheidung erhob die Klagerin fristgemal Klage. 15
Klageverfahren: Beteiligtenvortrag 16
Im Zusammenhang mit den Tatbestandsvoraussetzungen des § 50d Abs. 3 17
EStG

tragt die Klagerin vor, dass die Struktur der Unternehmensgruppe darauf beruhe, 18

dass sich mit der fortschreitenden Internationalisierung der A-Unternehmensgruppe
die Frage gestellt habe nach dem organisatorisch und betriebswirtschaftlich
sinnvollsten Standort fur eine Holdinggesellschaft, unter der die in- und
auslandischen Unternehmen der A-Gruppe gebundelt werden sollten. Insbesondere
im Hinblick auf etwaiges bendtigtes Risikokapital sei von einem deutschen Holding-
Standort Abstand genommen worden, da gegenuber dem Standort Niederlande in
Deutschland in 2004/2005 deutlich schlechtere Finanzierungsmaoglichkeiten
bestanden hatten. Zudem sollten eigenstandige Verluste der Auslandsgesellschaften
nicht mehr unterhalb einer deutschen Gesellschaft gezeigt werden. Die Einrichtung
von zwei niederlandischen Holdinggesellschaften habe bezweckt, neben dem den
Einfluss von Herrn E sichernden H-Strang (Rechtsvorgangerin der Klagerin) einen
weiteren gesellschaftsrechtlichen Strang zu etablieren, Uber den gegebenenfalls
neue Kapitalgeber oder Gesellschafter angeworben werden kénnten. Insoweit sei im
Konzern neben der Rechtsvorgangerin der Klagerin auch die O NV (Niederlande) als
Holdinggesellschaft eingesetzt worden. Hintergrund der Zwischenschaltung der O
NV sei zudem gewesen, durch die geographische Nahe und gute Anbindung das
Sud- und Mittelamerikageschaft besser bedienen zu konnen. Zudem sollte durch die
Zwischenschaltung der O NV die eigentliche Anteilseignerstruktur fur
verkaufsinteressierte Wettbewerber moglichst anonym gehalten werden.

19
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Der Beklagte tragt vor, dass die Tatbestandsvoraussetzungen des § 50d Abs. 3
EStG im Streitfall erfullt seien.

Im Hinblick auf die Frage der Beschrankung der Niederlassungsfreiheit 20

tragt die Klagerin vor, dass sie - bzw. ihre Rechtsvorgangerin - berechtigt sei, sich 21
auf die Niederlassungsfreiheit zu berufen.

Indem das deutsche Steuerrecht mit § 50d Abs. 3 EStG fur auslandische 22
Muttergesellschaften besondere Voraussetzungen fur die Entlastung der

einbehaltenen Kapitalertragsteuer auf Gewinnausschuttungen in Deutschland

ansassiger Tochtergesellschaften vorsehe, denen inlandische Muttergesellschaften

nicht unterliegen wirden, bewirke § 50d Abs. 3 EStG i.d.F. des

Jahressteuergesetzes (JStG) 2007 eine Ungleichbehandlung der Besteuerung von
Dividenden je nach dem Ort des Sitzes der Muttergesellschaft und damit eine
Beschrankung ihrer Niederlassungsfreiheit.

Im Streitfall ergebe sich durch § 50d Abs. 3 EStG i.d.F. des JStG 2007 eine 23
unterschiedliche steuerliche Behandlung der von einer gebietsansassigen
Tochtergesellschaft an ihre Muttergesellschaft ausgeschutteten Dividenden, je
nachdem, ob die Muttergesellschaft gebietsansassig oder gebietsfremd sei. Dies
benachteilige insbesondere funktionsschwache Gesellschaften. Die inlandische
funktionsschwache Muttergesellschaft konne wegen § 8b Abs. 1, Abs. 5 KStG die
einbehaltene Kapitalertragsteuer entweder auf die eigene Korperschaftsteuerschuld
anrechnen lassen (vgl. § 36 Abs. 2 Nr. 2 EStG) oder sie sich verguten lassen (vgl. §
36 Abs. 4 Satz 2 EStG), ohne die zusatzliche Hurde des § 50d Abs. 3 EStG nehmen
zu mussen. Missbrauchsmalfstab fur die Zwischenschaltung einer inlandischen
Muttergesellschaft sei allein § 42 AO, der jedoch bisher — soweit ersichtlich — von der
Rechtsprechung in keinem Fall zur Verweigerung der Anrechnung bzw. Vergutung
der Kapitalertragsteuer bei einer dauerhaft zwischengeschalteten Muttergesellschaft
herangezogen worden sei (vgl. auch Urteil des Bundesfinanzhofs - BFH - vom 23.
Oktober 1996 — | R 55/95, BStBI 11 1998, 90). Die an funktionsschwache EU-
Muttergesellschaften ausgeschutteten Dividenden wurden hingegen bei Eingreifen
des § 50d Abs. 3 EStG i.d.F. des JStG 2007 nach den deutschen Steuervorschriften
insofern mehrfach belastet, als sie einmal im Rahmen der Korperschaftsteuer
zulasten der gebietsansassigen Tochtergesellschaft, die diese Dividenden
ausschutte, und ein zweites Mal im Rahmen der Quellensteuer, der die diese
Dividenden beziehende gebietsfremde funktionsschwache Muttergesellschaft bei
Eingreifen des § 50d Abs. 3 EStG ohne Entlastungsmadglichkeit unterliege, steuerlich
erfasst wurden.

Dies fuhre zu einer Beschrankung der Niederlassungsfreiheit, denn § 50d Abs. 3 24
EStG i.d.F. des JStG 2007 mache die Ausubung der Niederlassungsfreiheit fur in
anderen Mitgliedstaaten ansassige Gesellschaften, die aufgrund ihrer Tatigkeit bzw.
Substanz wegen § 50d Abs. 3 EStG i.d.F. des JStG 2007 keine Entlastung der
Kapitalertragsteuer erhalten wirden, weniger attraktiv; diese konnten infolgedessen

auf den Erwerb, die Grundung oder die Aufrechterhaltung einer Tochtergesellschaft

in Deutschland verzichten.

Der Beklagte tragt vor, dass soweit die Klagerin hinsichtlich der Frage einer 25
Verletzung europarechtlicher Grundfreiheiten auf den Vergleich mit rein

innerdeutschen Fallkonstellationen abstelle, sich dieser Aspekt lediglich dann zu

Gunsten der Klagerin auswirke, wenn die Grundfreiheitsverletzung nicht zu

rechtfertigen sein sollte.
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Zur zentralen Streitfrage, ob die Beschrankung der Niederlassungsfreiheit 26
gerechtfertigt ist,

tragt die Klagerin vor, dass im Streitfall als rechtfertigendes o6ffentliches Interesse 27
die Verhinderung von Missbrauchen in Betracht komme. Sie tragt hierzu unter

Berufung auf EuGH-Rechtsprechung vor, dass § 50d Abs. 3 EStG unverhaltnismalig
ausgestaltet sei.

Auch bei Forderung einer ,tatsachlichen Ansiedlung“ der Muttergesellschaft stelle 28
sich die Frage, welchen Substanz- und Ressourcenanforderungen die EU-
Muttergesellschaft im Einzelnen genugen musse. Die Substanzanforderungen
wurden von den Gegebenheiten abhangen, wozu gerade die besondere Funktion der
Muttergesellschaft gehore. Bei entsprechender Funktion, z.B. als Finanzierungs-,
Kapitalanlage- oder Holdinggesellschaft, seien die Substanz- und
Ressourcenanforderungen funktionsgerecht spurbar gemindert. Als
Holdinggesellschaft bedurfe es bei ihr nur minimaler Ressourcen- und
Substanzanforderungen, die sie ohne weiteres erfulle. Da die Gesellschaft im
Ubrigen aber auf Dauer angelegt sei und fiir inre Zwischenschaltung
auldersteuerliche Grunde bestehen wirden, sei sie, die Klagerin, auch anhand dieser
Mafstabe nicht als kunstliche Gestaltung bar jeder wirtschaftlichen Realitat
einzustufen.

§ 50d Abs. 3 EStG i.d.F. des JStG 2007 stelle — anders als bei inlandischen 29
Muttergesellschaften — weitaus hohere Anforderungen an die steuerliche

Anerkennung der auslandischen Muttergesellschaft und gehe damit Uber das
gemeinschaftsrechtlich Zulassige weit hinaus. Im Verhaltnis zu den vom
Gemeinschaftsrecht aufgestellten Anforderungen weiche § 50d Abs. 3 EStG i.d.F.

des JStG 2007 so erheblich ab, dass er insgesamt im Wege des

Anwendungsvorrangs des Gemeinschaftsrechts unanwendbar bleiben muisse.

Der Beklagte tragt dagegen vor, dass die Klagerin bzw. ihre Rechtsvorgangerin 30
durch die Versagung der Kapitalertragsteuererstattung nicht ungerechtfertigt in inren
europarechtlichen Grundfreiheiten verletzt werde.

Denn sowohl der europaische Richtliniengeber als auch der EuGH hatten 31
Ausnahmetatbestande benannt, unter denen die Einschrankung von

europarechtlichen Grundfreiheiten gerechtfertigt sei. Hierzu wirden Falle gehoren, in
denen mithilfe einer rechtlichen Konstruktion angestrebt werde, ansonsten nicht
zustehende steuerliche Vorteile zu erlangen, die dem Zweck der zugrundeliegenden
Norm entgegenstehen wurden (vgl. Art. 1 Abs. 2 Mutter-Tochter-Richtlinie).

Der deutsche Gesetzgeber habe als Pravention gegen derartige missbrauchliche 32
Gestaltungen neben dem universell anzuwendenden § 42 AO als lex specialis § 50d
Abs. 3 EStG etabliert.

Im Hinblick auf die Frage eines VerstoRes gegen die Mutter-Tochter-Richtlinie 33
(MTRL)

tragt die Klagerin vor, dass § 50d Abs. 3 EStG nur dann von der Ermachtigung des 34
Art. 1 Abs. 2 MTRL gedeckt sei, wenn und soweit er Missbrauche im Sinne von Art. 1
Abs. 2 MTRL erfasse. Dies sei jedoch nicht der Fall.

Bei der Beurteilung des dem Art. 1 Abs. 2 MTRL zu Grunde liegenden 35
Missbrauchsverstandnisses seien die Besonderheiten zu berlcksichtigen, die sich
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insbesondere aus der Entstehungsgeschichte der MTRL ergeben wirden. Hierbei sei
zu sehen, dass die Richtlinie selbst weder an die Mutter- noch an die
Tochtergesellschaft besondere Substanzanforderungen stelle und auch keine
besonderen Tatigkeitsvoraussetzungen enthalte.

Der Beklagte tragt vor, dass § 50d Abs. 3 EStG als Anti-Missbrauchs-Norm 36
gerechtfertigt sei.

Dariiber hinaus wird zwischen den Beteiligten diskutiert, ob § 50d Abs. 3 EStG 37
in der Fassung von 2007 oder 2012 anzuwenden sei.

Die Klagerin tragt hierzu vor, dass im Streitfall nicht die ab 2012 geltende Fassung 38
des § 50d Abs. 3 EStG zur Anwendung gelange. Das insoweit allein maf3gebliche
Gesetz biete hierfur keine Grundlage.

Der Beklagte tragt hingegen vor, dass im Streitfall die 2012 geltende Fassung zu 39
Grunde zu legen sei, da diese auf alle nach diesem Stichtag noch offenen Falle
anzuwenden sei. Insoweit beruft sich der Beklagte auf entsprechende BMF-

Schreiben von 2012.

Im Hinblick auf eine Anwendbarkeit von § 42 AO 40

tragt die Klagerin vor, dass es nicht zu beanstanden sei, den fir inlandische 41
Muttergesellschaften geltenden § 42 AO auch auf die Zwischenschaltung von EU-
Muttergesellschaften anzuwenden. lhrem Entlastungsanspruch stehe § 42 AO

jedoch nicht entgegen. Hierbei sei zu bertcksichtigen, dass die Rechtsprechung des
BFH letztlich noch nie eine auf Dauer angelegte Zwischenschaltung inlandischer
Kapitalgesellschaften als Rechtsmissbrauch qualifiziert habe, wenn ein

Steuerpflichtiger — aus welchen Granden auch immer — zwischen sich und eine
Einkunftsquelle eine inlandische Kapitalgesellschaft schalte und alle sich daraus
ergebenden Konsequenzen ziehe.

Soweit der Beklagte von einem Gestaltungsmissbrauch ausgehe, Ubersehe er, dass 42
am Ende der Beteiligungskette Uber ihrer, der Klagerin, Rechtsvorgangerin eine in
Deutschland unbeschrankt steuerpflichtige natirliche Person stehen wirde.

Der Beklagte tragt hingegen vor, dass — ungeachtet § 50d Abs. 3 EStG — jedenfalls 43
auch ein Fall des § 42 AO gegeben sei.

Im Streitfall werde im Ergebnis aus Eigenkapital einer deutschen Kapitalgesellschaft 44
via Ausschuttung an eine Finanzierungsgesellschaft in den Niederlanden und deren
Ruckgewahr an das deutsche Unternehmen in Gestalt eines Darlehens Fremdkapital
generiert. Die daraus resultierenden Zinszahlungen seien Betriebsausgaben der
darlehensempfangenden Gesellschaft. Die Betriebseinnahmen durch die

Zinszahlungen wurden aber auf niederlandischer Seite nur in unwesentlicher Hohe
versteuert.

Ware die Klagerin mit vergleichbarer Struktur in der Bundesrepublik Deutschland 45
gegrundet worden, waren die klagebefangenen Gewinnausschuttungen im Wege des

§ 8b KStG im Ergebnis auf ihrer Ebene von Abzugssteuern freigestellt und bei
Ausschuttungen an eine naturliche Person als Anteilseigner der Einkommensteuer
unterworfen worden. Diese mit der Mutter-Tochter-Richtlinie — MTRL — bezweckte
Besteuerung auf Ebene der Einkommensteuer scheine infolge der hier gewahlten
Gestaltung nicht sichergestellt.
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Antrage 46
Die Klagerin beantragt, 47
1.) den Beklagten unter Aufhebung des Ablehnungsbescheides vom 8. 48

Oktober 2009 sowie der hierzu ergangenen Einspruchsentscheidung vom 29. August
2012 zu verpflichten, deutsche Kapitalertragsteuer gemafR} § 50d Abs. 1 EStG i.V.m.
§ 43b EStG i.H.v. insgesamt 126.019 Euro (= KapESt i.H.v. 119.448,97 € zzgl. SolZ
i.H.v. 6.569,69 €) zu erstatten;

2.) hilfsweise die Sache dem EuGH im Wege eines 49
Vorabentscheidungsersuchens gemald Art. 267 AEUV zur Klarung der in der
Klagebegrindung vom 30. Januar 2013 (Seite 28) dargelegten Fragen vorzulegen.

Der Beklagte beantragt, 50
die Klage abzuweisen. 51
B. 52

Das Klageverfahren wegen Erstattung von Kapitalertragsteuer wird ausgesetzt. Es 53
wird gemal Art. 267 Abs. 2 AEUV die Vorabentscheidung des EuGH Uber die im
Tenor des Beschlusses genannten Rechtsfragen eingeholt.

Die Anrufung des EuGH ist gemal Art. 267 AEUV geboten, weil das Verstandnis der 54
Niederlassungsfreiheit nach Art. 54 AEUV (ex-Art. 48 EG) sowie des Begriffs des
Missbrauchs im Sinne von Art. 1 Abs. 2 MTRL in entscheidungserheblicher Weise
zweifelhaft sind.

Entscheidend fur den Ausgang des Klageverfahrens ist, ob die vom deutschen 55
Gesetzgeber in § 50d Abs. 3 EStG 2007 zur Verhinderung von Missbrauch

aufgestellten Kriterien, die zu einer Versagung der Erstattung bzw. Freistellung von
Kapitalertragsteuer fihren, mit EU-Recht vereinbar und folglich anwendbar sind.

I. Rechtliche Grundlagen der Kapitalertragsteuererstattung 56
Den Vorlagefragen liegt folgender nationaler rechtlicher Rahmen zugrunde: 57
1. Im Fall von Gewinnausschuttungen erzielt der im Ausland ansassige 58

Gesellschafter — hier die Rechtsvorgangerin der Klagerin — Kapitalertrage im Sinne
des § 20 Abs. 1 Nr. 1 EStG, die gemal § 49 Abs. 1 Nr. 5a EStG der beschrankten
Steuerpflicht unterliegen. Dabei wird die Einkommensteuer gemaR § 43 Abs. 1 Satz
1 Nr. 1 EStG (bei einer Kapitalgesellschaft wie im Streitfall: i.V.m. § 31 Abs. 1 Satz 1
KStG) durch Abzug vom Kapitalertrag (Kapitalertragsteuer) erhoben.

Gemal § 43b Abs. 1 EStG wird auf Antrag die Kapitalertragsteuer fur Kapitalertrage 59
im Sinne der § 20 Abs. 1 Nr. 1 EStG, die einer Muttergesellschaft, die weder ihren

Sitz noch ihre Geschaftsleitung im Inland hat, aus Ausschittungen einer
Tochtergesellschaft zuflie3en, nicht erhoben. Muttergesellschaft im Sinne des Absatz

1 ist nach § 43b Abs. 2 Satz 1 EStG (2007) eine Gesellschaft, die die in der Anlage 2

zu diesem Gesetz bezeichneten Voraussetzungen erflllt und nach Artikel 3 Abs. 1
Buchstabe a der Richtlinie 90/435/EWG des Rates vom 23. Juli 1990 uber das
gemeinsame Steuersystem der Mutter- und Tochtergesellschaften verschiedener
Mitgliedstaaten (ABl. EG Nr. L 225 S. 6, Nr. L 266 S. 20, 1997 Nr. L 16 S. 98), zuletzt
geandert durch die Richtlinie 2006/98/EG des Rates vom 20. November 2006 (ABI.
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EU Nr. L 363 S. 129), im Zeitpunkt der Entstehung der Kapitalertragsteuer nach § 44
Abs. 1 Satz 2 EStG (2007) nachweislich mindestens zu 15 % unmittelbar am Kapital
der Tochtergesellschaft (Mindestbeteiligung) beteiligt ist. Weitere Voraussetzung ist
nach § 43b Abs. 2 Satz 4 EStG (2007), dass die Beteiligung nachweislich
ununterbrochen zwolf Monate besteht.

Kdénnen Einklnfte, die dem Steuerabzug vom Kapitalertrag unterliegen, u.a. nach 60
§ 43b EStG nicht besteuert werden, so kann der Glaubiger der Kapitalertrage gemaf}

§ 50d Abs. 1 Satz 2 EStG die Erstattung der einbehaltenen und abgefuhrten Steuer
beanspruchen.

2. Der Erstattungs- bzw. Freistellungsanspruch ist indes unter bestimmten 61
Voraussetzungen ausgeschlossen. So sieht § 50d Abs. 3 EStG (2007) folgendes vor:

Eine auslandische Gesellschaft hat keinen Anspruch auf vollige oder teilweise 62
Entlastung nach Absatz 1 oder Absatz 2, soweit Personen an ihr beteiligt sind, denen

die Erstattung oder Freistellung nicht zustande, wenn sie die Einkinfte unmittelbar
erzielten, und

63
« 1. fur die Einschaltung der auslandischen Gesellschaft wirtschaftliche oder sonst 64

beachtliche Griinde fehlen oder

+ 2. die auslandische Gesellschaft nicht mehr als 10 Prozent ihrer gesamten 65
Bruttoertrage des betreffenden Wirtschaftsjahres aus eigener Wirtschaftstatigkeit
erzielt oder

+ 3. die auslandische Gesellschaft nicht mit einem fur ihren Geschaftszweck 66

angemessen eingerichteten Geschaftsbetrieb am allgemeinen wirtschaftlichen
Verkehr teilnimmt.

2MaRgebend sind ausschlieBlich die Verhéltnisse der auslandischen Gesellschaft; 67
organisatorische, wirtschaftliche oder sonst beachtliche Merkmale der Unternehmen,
die der auslandischen Gesellschaft nahe stehen (§ 1 Abs. 2 des
AuRensteuergesetzes), bleiben auRer Betracht. >An einer eigenen
Wirtschaftstatigkeit fehlt es, soweit die auslandische Gesellschaft ihre Bruttoertrage
aus der Verwaltung von Wirtschaftsgutern erzielt oder ihre wesentlichen
Geschaftstatigkeiten auf Dritte Gibertragt. “Die Satze 1 bis 3 sind nicht anzuwenden,
wenn mit der Hauptgattung der Aktien der auslandischen Gesellschaft ein
wesentlicher und regelmafiger Handel an einer anerkannten Borse stattfindet oder
fur die auslandische Gesellschaft die Vorschriften des Investmentsteuergesetzes
gelten.

Il. Entscheidungserheblichkeit der Vorlagefragen 68
Die Vorlagefragen sind entscheidungserheblich. 69
1. Vorbehaltlich § 50d Abs. 3 EStG 2007 liegen die sonstigen 70

Voraussetzungen fur die von der Klagerin geltend gemachte
Kapitalertragsteuererstattung nach § 50d Abs. 1 Satz 2, § 43b Abs. 1 Satz 1 Nr. 1
und Abs. 2 EStG 2007 vor.

71
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Die Klagerin war im streitigen Zeitraum eine Muttergesellschaft i.S.d. § 43b Abs. 2
EStG (2007) ohne Sitz und Geschéftsleitung im Inland. Die Gewinnausschuttungen
ihrer inlandischen Tochtergesellschaft, der A GmbH, stellen Kapitalertrage im Sinne
des § 20 Abs. 1 Nr. 1 EStG dar, mit denen die Klagerin gemal § 49 Abs. 1 Nr. 5a
EStGi.V.m. § 8 Abs. 1 Satz 1 KStG der beschrankten Steuerpflicht unterliegt. Die A
GmbH als Tochtergesellschaft hat die hierauf entfallende Kapitalertragsteuer im
Wege des Quellensteuerabzugs gemaf § 43 Abs. 1 Nr. 1 EStG i.V.m. § 31 Abs. 1
Satz 1 KStG einbehalten und abgefuhrt. Die Klagerin war im Zeitpunkt der
Entstehung der Kapitalertragsteuer nach § 44 Abs. 1 Satz 2 EStG 2007 bzw. im
Zeitpunkt des Gewinnverteilungsbeschlusses zu 26,5 % an der A GmbH mit Sitz in Q
beteiligt und erfullte damit die gesetzliche Mindestbeteiligungsquote gemal § 43b
Abs. 2 Satze 1, 2 EStG i.H.v. 15 %. Die Beteiligung bestand nachweislich
ununterbrochen 12 Monate (§ 43b Abs. 2 Satz 4 EStG 2007). Schliel3lich hat die
Klagerin beim Beklagten auch den Antrag gestellt, die bei der Gewinnausschuttung
von ihrer Tochtergesellschaft einbehaltene und abgefluhrte Kaptalertragsteuer zu
erstatten (§§ 43b Abs. 1, 50d Abs. 1 Satz 2 EStG 2007).

2. Angesichts dessen hangt der von der Klagerin geltend gemachte 72
Kapitalertragsteuererstattungsanspruch davon ab, ob die Missbrauchsregelung des

§ 50d Abs. 3 EStG 2007 zur Anwendung gelangt oder aufgrund eines VerstolRes

gegen EU-Recht nicht anzuwenden ist.

a. Die Klagerin erfullt die Voraussetzungen des § 50d Abs. 3 EStG 2007,so 73
dass ihr unter Anwendung dieser Regelung die Kapitalertragsteuererstattung zu
versagen ware.

aa. An der Rechtsvorgangerin der Klagerin als auslandischer Gesellschaft 74
war zu 100 % Herr E beteiligt, dessen Wohnsitz sich in der BRD, also im Inland,

befand bzw. befindet. Ware die Gewinnausschuttung der A GmbH unmittelbar an ihn
erfolgt, ware der Gewinn bei ihm als Kapitalertrag im Sinne des § 20 Abs. 1 Nr. 1

EStG zu versteuern gewesen. Ihm hatte als unbeschrankt steuerpflichtiger

naturlicher Person i.S.d. § 1 Abs. 1 Satz 1 EStG keine Erstattung oder Freistellung
zugestanden. Er hatte weder die Voraussetzungen des § 43b EStG noch die eines
Abkommens zur Vermeidung der Doppelbesteuerung erfullt.

Dass Herr E bei einer unmittelbaren Beteiligung an der A GmbH berechtigt gewesen 75
ware, die Kapitalertragsteuer gemaf} § 36 Abs. 2 Nr. 2 EStG auf seine

Einkommensteuer anzurechnen und dies bei wirtschaftlicher Betrachtung einer

Erstattung grundsatzlich gleichsteht, andert hieran nichts. Denn die Anrechnung der
Kapitalertragsteuer gemal} § 36 Abs. 2 Nr. 2 EStG ist nicht vom Tatbestand des §

50d Abs. 3 EStG erfasst und schliel3t dessen Anwendung folglich nicht aus.

bb. Die Ubrigen Voraussetzungen des § 50d Abs. 3 EStG 2007, also § 50d 76
Abs. 1 Satz 1 Nr. 1-3 EStG 2007, mussen nicht kumulativ vorliegen, sondern fur die
Versagung der Kapitalertragsteuererstattung reicht es aus, wenn eine dieser
Alternativen erfullt ist. Wenn eine der Alternativen erfullt ist, unterstellt der
Gesetzgeber — ohne Mdglichkeit des Gegenbeweises — eine missbrauchliche
Rechtsgestaltung. Das bedeutet umgekehrt, dass samtliche Voraussetzungen
vorliegen mussen, um dem Missbrauchsvorwurf zu entgehen und die
Kapitalertragsteuererstattung zu erlangen. Die Gesellschaft muss den ,Drei-
Faktoren-Test" (vgl. Hahn-Joecks, in Kirchhof/S6hn/Mellinghoff, EStG, § 50d, Rn. E
65; Gosch, DStJG 36, 2013, Seite 201, 219) bestehen, um von der Steuer entlastet
zu werden.
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(1) Im Streitfall erfullte die Rechtsvorgangerin der Klagerin die 77
Voraussetzungen des § 50d Abs. 3 Satz 1 Nr. 2 EStG 2007.

(a) Hiernach wird vorausgesetzt, dass die auslandische Gesellschaft nicht 78
mehr als 10 % ihrer gesamten Bruttoertrage des betreffenden Wirtschaftsjahres aus
eigener Wirtschaftstatigkeit erzielte. Wurden nicht mehr als 10% der gesamten
Bruttoertrage des betreffenden Wirtschaftsjahres aus eigener Wirtschaftstatigkeit

erzielt, indiziert dies nach § 50d Abs. 3 EStG 2007 einen Missbrauch mit der

Rechtsfolge der Versagung der Steuerentlastung. Die auslandische Gesellschaft hat
hierbei nicht die Moglichkeit, den Gegenbeweis anzutreten.

(aa) Das Gesetz definiert nicht, welche Voraussetzungen eine wirtschaftliche 79
Tatigkeit erflllen muss. Es enthalt lediglich eine Negativabgrenzung in § 50d Abs. 3

Satz 3 EStG 2007. Hiernach fehlt es an einer eigenen Wirtschaftstatigkeit, soweit die
auslandische Gesellschaft ihre Bruttoertrage aus der Verwaltung von

Wirtschaftsgltern erzielt oder ihre wesentlichen Geschaftstatigkeiten auf Dritte

Ubertragt.

(bb) Das Tatbestandsmerkmal der ,Verwaltung von Wirtschaftsgutern® ist 80
sehr weit gefasst. Eine vermodgensverwaltende Tatigkeit ist gegeben, wenn die

EinkUnfte aus der Tatigkeit isoliert betrachtet als Einkunfte aus Kapitalvermdgen

gemald § 20 EStG oder aus Vermietung und Verpachtung nach § 21 EStG

einzuordnen ist (vgl. Frotscher, EStG, § 50d Rn. 87). Der Gesetzgeber wollte mit

dieser Regelung Einkunfte von der Entlastungsmaoglichkeit ausschlie3en, die letztlich
nicht ,am Markt“ erzielt werden, also nicht aus der Beteiligung am allgemeinen
wirtschaftlichen Verkehr (BT-Drucks. 16/2712, Seite 60). Der Gesetzgeber geht

davon aus, dass es sich dabei regelmaflig um EinklUnfte aus der

Vermogensverwaltung bzw. der Verwaltung von Wirtschaftsgutern handelt.

Als Verwaltung von Wirtschaftsgutern sieht der Gesetzgeber ausdricklich auch das 81
Halten von Anteilen an einer oder mehreren Gesellschaften (BT-Drucks. 16/2712,
Seite 60). Nicht um Vermdgensverwaltung, sondern um eigene Wirtschaftstatigkeit
handelt es sich — zumindest nach der Intention des Gesetzgebers —, soweit
geschaftsleitende Funktionen im Zusammenhang mit den jeweiligen Beteiligungen
ausgeubt werden. Eine Geschaftsleitung liegt vor, wenn zu dem Halten der
jeweiligen Beteiligung noch eine Managementtatigkeit hinzukommt. Zwingende
Voraussetzung ist jedoch eine tatsachliche Managementtatigkeit fur mehr als eine
Untergesellschaft (BT-Drucks. 16/2712, Seite 60). Diese Intention des Gesetzgebers
findet sich jedoch nicht im Gesetzeswortlaut wieder, da dieser insoweit keine
Einschrankung enthalt.

(cc) Angesichts dessen ist neben der rein passiven Verwaltung von 82
Wirtschaftsgltern hiernach auch die aktive Verwaltung von Leasing-, Vermietungs-,
Holding-, Kapitalanlage- oder Finanzierungsgesellschaften als ,schadliche”

Verwaltung von Wirtschaftsgutern i.S.d. § 50d Abs. 3 Satz 3 EStG anzusehen, so

dass diese Tatigkeiten keine eigene Wirtschaftstatigkeit i.S.d. § 50d Abs. 3 Satz 1 Nr.

1 EStG darstellen und zum Ausschluss der Kapitalertragsteuererstattung fuhren.

(dd) Bei der Prifung der eigenen Wirtschaftstatigkeit sind 83
Wirtschaftstatigkeiten von anderen Konzerngesellschaften nicht zu bertcksichtigen.

Dies folgt aus § 50d Abs. 3 Satz 2 EStG. Zum Teil wird vertreten, dass insoweit ein
Ruckgriff auf Satz 2 nicht erforderlich sei, da nach § 50d Abs. 3 Satz 1 Nr. 2 EStG

auf die eigene Wirtschaftstatigkeit der auslandischen Gesellschaft abgestellt wird,
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eine Zurechnung der Tatigkeiten anderer Konzerngesellschaften also schon nach
diesem Wortlaut ausgeschlossen sei (vgl. Frotscher, EStG, § 50d Rn. 82b).

(ee) Maldgeblich sind die Bruttoertrage aus eigener Wirtschaftstatigkeit ,im 84
betreffenden Wirtschaftsjahr®. Im Erstattungsverfahren ist dies das Jahr des

Zuflusses (vgl. Cloer/Hagemann, in Bordewin/Brandt, EStG, § 50d Rn. 187;

Frotscher, EStG, § 50d Rn. 83c, 105).

(b) Im Streitfall sind die Voraussetzung des § 50d Abs. 3 Satz 1 Nr. 2 EStG 85
erfullt, da die Klagerin nicht mehr als 10 % ihrer gesamten Bruttoertrage des
betreffenden Wirtschaftsjahres 2007 aus eigener Wirtschaftstatigkeit erzielte.

(aa) Sie erzielte im betreffenden Zeitraum keine Ertrage aus eigener 86
Wirtschaftstatigkeit i.S.d. § 50d Abs. 3 EStG. Denn sie Ubte die Funktion einer
Holdinggesellschaft aus. lhre Tatigkeit bestand darin, Beteiligungen an

Gesellschaften zu halten. Hierbei handelt es sich um die Verwaltung von
Wirtschaftsgitern i.S.d. § 50d Abs. 3 Satz 1 Nr. 2 EStG und damit um keine eigene
Wirtschaftstatigkeit i.S.d. § 50d Abs. 3 Satz 3 EStG.

(bb) Selbst wenn man im Streitfall die Darlehensvergabe der Klagerin an die 87
R Ltd. als eigene Wirtschaftstatigkeit wurdigen wollte, wurden die Zinsertrage der
Klagerin unter Zugrundelegung der Gewinn- und Verlustrechnung zum 31. Dezember
2007 nicht mehr als 10% ihrer gesamten Bruttoertrage darstellen. Auch insoweit

ware gemald § 50d Abs. 3 Satz 1 Nr. 2 EStG kein anderes Ergebnis zu begrinden.

(c) Folglich sind die Voraussetzungen des § 50d Abs. 3 EStG erflllt, da 88
bereits das Vorliegen einer der Alternativen des Satzes 1 dazu fuhrt, dass die
Erstattung der Kapitalertragsteuer versagt wird.

(2) Ungeachtet dessen sind jedoch zusatzlich auch die Voraussetzungen des 89
§ 50d Abs. 3 Satz 1 Nr. 1 EStG erfullt. Hiernach ist die Kapitalertragsteuererstattung
ausgeschlossen, soweit fur die Einschaltung der auslandischen Gesellschaft
wirtschaftliche oder sonst beachtliche Grande fehlen.

Zu den wirtschaftlichen oder sonst beachtlichen Grinden hat die Klagerin 90
vorgetragen, dass mit der fortschreitenden Internationalisierung der
A-Unternehmensgruppe ein Standort in den Niederlanden organisatorisch und
betriebswirtschaftlich sinnvoll fur eine Holdinggesellschaft erschienen sei. Dabei

seien u.a. bessere Finanzierungsmaoglichkeiten, der Ausweis von Verlusten in den
Niederlanden und die strukturell bessere Anwerbbarkeit neuer Kapitalgeber oder
Gesellschafter von Bedeutung gewesen.

Ungeachtet dessen, dass Zweifel daran bestehen, ob solche Grinde im Lichte des 91
Europarechts als wirtschaftliche oder sonst beachtliche Griinde anzuerkennen sind,
durften die von der Rechtsvorgangerin der Klagerin vorgetragenen Grunde jedenfalls
insoweit die Voraussetzungen des § 50d Abs. 3 Satz 1 Nr. 1 EStG nicht erflllen, als

es sich jedenfalls um Grinde handelt, die die Bedeutung der Rechtsvorgangerin der
Klagerin fur den Konzern betreffen. Gemal} § 50d Abs. 3 Satz 2 EStG sind jedoch
ausschlieRlich die Verhaltnisse der auslandischen Gesellschaft maligeblich;
organisatorische, wirtschaftliche oder sonst beachtliche Merkmale der Unternehmen,

die der auslandischen Gesellschaft nahestehen, bleiben auler Betracht (Verbot der
Merkmalsubertragung).

92
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b. Entgegen der Auffassung des Beklagten gelangt im Streitfall auch
ausschlieRlich § 50d Abs. 3 EStG i.d.F. des JStG 2007 (vom 13. Dezember 2006,
BGBI 2006, 2878) zur Anwendung. § 50d Abs. 3 EStG in der Fassung des
BeitrRLUMsG vom 7. Dezember 2011 (BGBI | 2011, 2592) ist nicht anwendbar.

Das Gesetz selbst sieht fur die Anwendung der Neufassung des § 50d Abs. 3 EStG 93
durch das BeitrRLUmMsG keine besondere Anwendungsregelung vor. Daher ist die
allgemeine Anwendungsregelung des § 52 Abs. 1 Satz 1 EStG malgeblich.
Hiernach ist das EStG in seiner aktuellen Fassung erstmals fur den
Veranlagungszeitraum 2012 anzuwenden, soweit in den Ubrigen Absatzen des § 52
EStG oder in § 52a EStG nichts anderes bestimmt ist. Weder § 52 EStG
(insbesondere § 52 Abs. 59a EStG) noch § 52a EStG sehen eine besondere
Anwendungsregelung fiir § 50d Abs. 3 EStG 2012 vor. Es ist auch im Ubrigen nicht
ersichtlich, dass dies nicht dem Willen des Gesetzgebers entsprechen soll. In den
Gesetzesmaterialien findet sich keine Erwagung dazu, § 50d Abs. 3 EStG 2012 auf
alle offenen Falle anzuwenden (BT-Drucks. 17/7524, Seite 13 f.). Nichts anderes
ergibt sich aus dem BMF-Schreiben vom 24. Januar 2012 (BStBI | 2012, 171, Ziff.
16). Der Wille der Finanzverwaltung als Exekutive vermag nicht die gesetzliche
Regelung zu ersetzen und hat auch fur die Auslegung von Gesetzen keine
Bedeutung. Das BMF-Schreiben kann lediglich zu einer Billigkeitsmallnahme der
Verwaltung fuhren, von der der Beklagte jedoch im Streitfall keinen Gebrauch macht.

C. Die Vorlagefragen sind auch insoweit entscheidungserheblich, als der 94
Senat die europarechtlichen Zweifel nicht im Wege einer geltungserhaltenden

Reduktion zu vermeiden vermag (vgl. hierzu z.B. BFH-Urteil vom 25. August 2009 - |

R 88, 89/07, BFHE 226, 296 m.w.N.). Denn dies wurde voraussetzen, dass die
gemeinschaftsrechtliche Beurteilung eindeutig und der Senat von der
Europarechtswidrigkeit des § 50d Abs. 3 EStG Uberzeugt ist. Hieran mangelt es. Der
Senat hat ,lediglich“ Zweifel - zwar erhebliche Zweifel, aber keine Uberzeugung.

d. Die Entscheidungserheblichkeit der Vorlagefragen entfallt auch nicht, weil 95
bei einer vermeintlichen EU-Rechtswidrigkeit des § 50d Abs. 3 EStG im Streitfall die
Kapitalertragsteuererstattung gleichwohl gemaR § 42 AO zu versagen ware. Denn

dies ware nicht der Fall.

§ 50d Abs. 3 EStG in der im Streitfall anwendbaren — bis zur Anderung durch das 96
Jahressteuergesetz 2008 geltenden — Fassung (BGBI | 2002, 3866) stellt gegenuber

§ 42 AO die speziellere Vorschrift zur Vermeidung von Gestaltungsmissbrauchen dar

und gibt den tatbestandlichen Rahmen auch fur den ggf. daneben anzuwendenden §

42 AO abschlieend vor (BFH-Urteil vom 31. Mai 2005 - | R 74, 88/04, BStBI Il 2006,
118).

Auch dann, wenn die Versagung der Steuerentlastung gemaf § 50d Abs. 3 EStG 97
gegen Gemeinschaftsrecht verstol3en wirde, ergabe sich im Ergebnis nichts
anderes. Denn dann wirde § 50d Abs. 3 EStG als speziellere Vorschrift immer noch
— wenn auch mit eingeschranktem Regelungsgehalt — vorrangig gegenuber § 42 AO
anzuwenden sein (vgl. Cloer/Hagemann, in Bordewin/Brandt, EStG, § 50d Rn. 171).
Aber selbst wenn man in diesem Fall von einem ,Wiederaufleben® der
Anwendbarkeit des § 42 AO als allgemeiner Missbrauchsklausel ausgehen wollte
(vgl. Hahn-Joecks, in Kirchhof/S6hn/Mellinghoff, EStG, § 50d, Rn. E 16), durfte
hiernach eine Konstellation, die gemaf § 50d Abs. 3 EStG im Lichte des
Europarechts keinen unzulassigen Rechtsmissbrauch darstellt, auch nicht als
Missbrauch i.S.d. § 42 AO gedeutet werden.
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Entsprechendes gilt, wenn man mit dem deutschen Gesetzgeber unter Hinweis auf § 98
42 Abs. 2 AO davon ausgehen wollte, dass die Anwendung des § 42 Abs. 1 AO von
vornherein nicht durch § 50d Abs. 3 EStG ausgeschlossen ist (vgl. BT-Drucks.

16/2712, Seite 60). Denn auch dann kann eine gesetzliche Regelung, die gegen EU-
Recht verstoldt, nicht tUber § 42 AO faktisch aufrecht erhalten werden, da die
Rechtsverletzung dann unter einer anderen Norm perpetuiert wirde.

3. Wiurde § 50d Abs. 3 EStG im Streitfall wegen einer insoweit bestehenden 99
Unvereinbarkeit mit EU-Recht nicht zur Anwendung gelangen, dann ware der
Klagerin die begehrte Kapitalertragsteuer zu erstatten.

M. Europarechtliche Zweifel 100

Die europarechtlichen Bedenken ergeben sich fur den Senat zum einen im Hinblick 101
auf die Verletzung der Niederlassungsfreiheit (Art. 49 AEUV) als primarem
Gemeinschaftsrecht und zum anderen im Hinblick auf die Unvereinbarkeit mit der
Mutter-Tochter-Richtlinie (EG 90/435/EWG vom 23.7.1990, Abl EG Nr. L 225/6 v.
20.8.1990, fortentwickelt in der Richtlinie 2003/123/EG, ABI EU Nr. L 157 vom
26.06.2003) als sekundarem Gemeinschaftsrecht.

1. Verletzung von primarem Gemeinschaftsrecht (Grundfreiheiten) 102
a. Schutzbereich 103
aa. Niederlassungsfreiheit (Art. 49 AEUV, ex-Art. 43 EGV) 104

Der Schutzbereich der Niederlassungsfreiheit ist von der Regelung des § 50d Abs. 3 105
EStG tangiert.

(1) Dabei ist die Rechtsvorgangerin der Klagerin, die ihren Sitz in den 106
Niederlanden hatte, vom personlichen Schutzbereich der Niederlassungsfreiheit
erfasst. Die Zugehorigkeit einer Gesellschaft zur Rechtsordnung eines Mitgliedstaats
und damit ihre Teilhabe an den europaischen Grundfreiheiten wird nach Art. 49
i.V.m. Art. 54 AEUV (ex-Art. 43 i.V.m. Art. 48 EGV) ausschliel3lich durch ihren
Satzungs- oder Verwaltungssitz begriundet (vgl. EuGH-Urteil vom 10. Juli 1986,
C-79/85 - Segers, Slg. 1986, 2375; EuGH-Urteil vom 27. September 1988, Rs.
C-81/87 - Daily Mail, Slg. 1988, 5483; EuGH-Urteil vom 13. Juli 1993, C- 330/91 -
Commerzbank, Slg. 1993, 1-4017). Dabei ist nach der Centros-Entscheidung des
EuGH (Urteil vom 9. Marz 1999, C-212/97, Slg. 1999, 1-1459) sogar eine reine
Briefkastengesellschaft vom Anwendungsbereich der Niederlassungsfreiheit erfasst.
Aber auch bei einer wirtschaftlichen Betrachtungsweise, wie sie in der Cadbury
Schweppes-Entscheidung (vom 12. September 2006, C-196/04, Slg. 2006, 1-7995)
vorgenommen zu werden scheint, kann sich die Klagerin bzw. ihre
Rechtsvorgangerin auf die Niederlassungsfreiheit berufen. Bei ihr handelt es sich
noch nicht einmal Uber eine Briefkastengesellschaft, da sie Uber eigene Substanz
verfugt. Sie ist zudem aufgrund ihrer Tatigkeit in tatsachlicher und dauerhafter
Verbindung mit der Wirtschaft der Mitgliedstaaten Deutschland und Niederlanden
verbunden.

(2) Nach Art. 49 AEUV (ex-Art. 43 EGV) sind Beschrankungen der freien 107
Niederlassung von Staatsangehorigen eines Mitgliedstaats im Hoheitsgebiet eines
anderen Mitgliedstaats grundsatzlich verboten. In den sachlichen Geltungsbereich

der Bestimmungen des AEUV Uber die Niederlassungsfreiheit fallen nationale
Vorschriften, die anzuwenden sind, wenn ein Angehdriger des betreffenden
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Mitgliedstaats am Kapital einer Gesellschaft mit Sitz in einem anderen Mitgliedstaat
eine Beteiligung halt, die es ihm ermdglicht, einen sicheren Einfluss auf die
Entscheidungen der Gesellschaft auszuuben und deren Tatigkeiten zu bestimmen
(vgl. EuGH-Urteile vom 11. November 2010, C-543/08 - Kommission ./. Portugal Ill,
Slg. 2010, 1-11241; vom 12. September 2006, C-196/04 — Cadbury Schweppes, SIg.
2006, I-7995 m.w.N. der Rspr.). Eine solche sichere Einflussmdglichkeit ist jedenfalls
dann gegeben, wenn eine Beteiligungsquote von mindestens 25 % besteht (vgl.
EuGH-Urteil vom 10. Mai 2007, C-492/04 — Lasertec, Slg. 2007, 1-3775, Rn. 21).

Diese Voraussetzungen sind im Streitfall erfullt. Die Beteiligung der 108
Rechtsvorgangerin der Klagerin an der ausschuttenden A GmbH Uberschritt die
Quote von 25 %. Folglich bestand eine sichere Einflussmaoglichkeit.

bb. Kapitalverkehrsfreiheit (Art. 63 AEUV) 109

Im Streitfall ist auch der Schutzbereich der Kapitalverkehrsfreiheit gemafd Art. 63 110
AEUV (ex-Art. 56 EGV) tangiert.

ccC. Konkurrenz 111

Vorrangig ist im Streitfall jedoch der Schutzbereich der Niederlassungsfreiheit 112
eroffnet. Nach der standigen Rechtsprechung des EuGH beruhrt eine nationale
Regelung vorrangig die Ausubung der Niederlassungsfreiheit, wenn die Beteiligung
es ihrem Inhaber ermdglicht, ,einen sicheren Einfluss auf die Entscheidungen der
betreffenden Gesellschaft auszutiben und deren Tatigkeiten zu bestimmen® (z.B.
EuGH-Urteile vom 12. Dezember 2006, C-446/04 - Test Claimants, Slg. 2006,
[-11753 Rn. 37 f.; vom 12. September 2006, C-196/04 — Cadbury Schweppes,

Slg 2006, 1-7995, Rn. 31; vom 17. September 2009, C-182/08 — Glaxo Wellcome,
Slg. 2009, 1-8591, Rn. 36 ff.). Dagegen sind nationale Bestimmungen Uber
Beteiligungen, die in der alleinigen Absicht der Geldanlage erfolgen, ohne dass auf
die Verwaltung und Kontrolle des Unternehmens Einfluss genommen werden soll,
ausschlieBlich im Hinblick auf den freien Kapitalverkehr zu prafen (EuGH-Urteil vom
19. Juli 2012, C-31/11 — Scheunemann, Slg. 2009, 1-8591, Rn. 23). Ein sicherer
Einfluss in diesem Sinne setzt keine mehrheitliche Beteiligung voraus, sondern
insoweit reicht bereits eine Mindestbeteiligung von 10 % an der Tochtergesellschaft
aus (vgl. BFH-Urteil vom 29. August 2012 — | R 7/12, BStBI 1 2013, 89). Im Streitfall
betrifft § 50d Abs. 3 EStG angesichts der hier einschlagigen
Kapitalertragsteuererstattung nach § 43b EStG 2007 ausschlieldlich Beteiligungen
i.H.v. mindestens 15 % (§ 43b Abs. 2 Satze 1, 2 EStG). Konkret betragt die
Beteiligung der Klagerin an der A GmbH im Streitjahr 26,5 %. Folglich ist ein sicherer
Einfluss auf die Entscheidungen der Gesellschaft gewahrleistet, so dass der
Schutzbereich der Niederlassungsfreiheit (Art. 49 AEUV, ex-Art. 43 EGV) vorrangig
zur Anwendung gelangt.

b. Eingriff in den Schutzbereich (Ungleichbehandlung) 113
Ein Eingriff in den Schutzbereich der Niederlassungsfreiheit ist im Streitfall gegeben. 114

Ein solcher Eingriff setzt voraus, dass im Rahmen einer Vergleichspaarbildung die 115
EU-auslandische Gesellschaft gegenuber einer inlandischen Gesellschaft bei
vergleichbarem Sachverhalt schlechter gestellt ist (vgl. EuGH-Urteil vom 12.

Dezember 2006, C-374/04 — Test Claimants, Slg. 2006, 1-11673, Rn. 46;

Schlussantrage der Generalanwaltin vom 4. September 2014, C-87/13 - X, Rn. 15f,;
abrufbar Uber juris).
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Im Streitfall ist folglich eine reine Holdinggesellschaft im Inland mit einer reinen 116
Holdinggesellschaft im EU-Ausland zu vergleichen. Der Vergleich zeigt, dass die
beiden Vergleichsgruppen ungleich behandelt werden. Einer auslandischen reinen
Holdinggesellschaft wird die Kapitalertragsteuererstattung nach § 50d Abs. 3 EStG —
wie im Streitfall — versagt. Eine auf Dauer angelegte Zwischenschaltung inlandischer
Kapitalgesellschaften wird indes grundsatzlich nicht als Rechtsmissbrauch qualifiziert
(vgl. BFH-Urteil vom 23. Oktober 1996 — | R 55/95, BStBI 1l 1998, 90; s.a.
Kessler/Eicke, IStR 2006, 577, 581; Herlinghaus, Anmerkung, EFG 2006, 898, 899).
Bei der inlandischen zwischengeschalteten Kapitalgesellschaft bleiben die
Kapitalertrage bei der Ermittlung des Einkommens aul3er Ansatz (§ 8b Abs. 1, Abs. 5
KStG). Dabei wird die einbehaltene Kapitalertragsteuer entweder auf die
Kdrperschaftsteuerschuld angerechnet (vgl. § 36 Abs. 2 Nr. 2 EStG) oder vergutet
(vgl. § 36 Abs. 4 Satz 2 EStG). Insoweit werden rechtsmissbrauchliche
Konstellationen lediglich Uber die im Verhaltnis zu § 50d Abs. 3 EStG 2007 viel
unbestimmter gefasste Regelung des § 42 AO erfasst. § 42 Abs. 1 AO (2007) sieht
insoweit vor: ,Durch Missbrauch von Gestaltungsmdglichkeiten des Rechts kann das
Steuergesetz nicht umgangen werden.“ Diese Regelung steht einer auf Dauer
angelegten Zwischenschaltung inlandischer Kapitalgesellschaften grundsatzlich nicht
entgegen. Somit liegt eine Ungleichbehandlung vor (i.E. so auch Cloer/Hagemann, in
Bordewin/Brandt, EStG, § 50d Rn. 167). Da auch die Klagerin eine auf Dauer
angelegte Holdinggesellschaft ist, wird sie folglich im Verhaltnis zu einer inlandischen
Holdinggesellschaft benachteiligt.

Diese unterschiedliche steuerliche Behandlung und der daraus resultierende Nachteil 117
fur im Gemeinschaftsgebiet ansassige Gesellschaften mit einer im Inland einer
belastenderen Besteuerung unterliegenden Tochtergesellschaft ist geeignet, die
Ausubung der Niederlassungsfreiheit durch solche Gesellschaften zu behindern,

indem diese davon abgebracht werden, eine Tochtergesellschaft im Inland zu

grunden, zu erwerben oder zu behalten, in dem diese einem solchen

Besteuerungsniveau unterliegen wurde. Hierin besteht somit eine Beschrankung der
Niederlassungsfreiheit gemal Art. 49 AEUV (ex-Art. 43 EGV).

C. Zweifel an der Rechtfertigung des Eingriffs 118

Dem Senat erscheint zweifelhaft, ob dieser Eingriff in den Schutzbereich der 119
Niederlassungsfreiheit gerechtfertigt ist.

aa. Sinn und Zweck des § 50d Abs. 3 EStG 120

§ 50d Abs. 3 EStG stellt eine Missbrauchsvorschrift gegen Steuergestaltungen dar, 121
bei denen durch Zwischenschaltung substanz- und funktionsloser auslandischer
Gesellschaften und unter Ausnutzung von Abkommens- oder Richtlinienvorteilen

eine Entlastung u.a. von der deutschen Kapitalertragsteuer begehrt wird. Der
Gesetzgeber begrindet das Gesetz als Missbrauchsregelung insbesondere damit,
zunehmenden Steuerplanungstechniken zu begegnen, mit denen die Besteuerung

von Dividendenausschuttungen beim Endempfanger durch die gezielte
Zwischenschaltung von spezifisch ausgestalteten auslandischen Gesellschaften
umgangen werden soll (BT-Drucks. 16/2712, Seite 60).

bb. Bekampfung missbrauchlicher Steuerumgehung als 122
Rechtfertigungsgrund
Die Bekampfung missbrauchlicher Steuerumgehung ist grundsatzlich als 123

Rechtfertigungsgrund anerkannt.
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(1) Rechtsprechungsgrundsatze 124
(a) Grenze zwischen unzulassigem Missbrauch und zulassiger 125
Gestaltung

Nach der Rechtsprechung des Europaischen Gerichtshofes ist ein Mitgliedstaat 126

grundsatzlich berechtigt, Mallinahmen zu treffen, die verhindern sollen, dass sich
einige seiner Staatsangehorigen unter Missbrauch der durch den EG-Vertrag
geschaffenen Moglichkeiten der Anwendung des nationalen Rechts entziehen; die
missbrauchliche oder betrigerische Berufung auf Gemeinschaftsrecht ist nicht
gestattet (z.B. EuGH-Urteil vom 9. Marz 1999, Rs. C-212/97 - Centros, Slg. 1999,
1-1459 Rn. 24 m.w.N.). Dabei sind typisierende Missbrauchsklauseln nicht
grundsatzlich unzulassig (vgl. EuGH-Urteil vom 12. September 2006, Rs. C-196/04 -
Cadbury-Schweppes, Slg 2006, 1-7995).

Nach der Rechtsprechung des EuGH in der Rechtssache Cadbury Schweppes 127
begrundet allerdings die Absicht, sich in einem Niedrigsteuerland niederzulassen, um

die dort angebotenen Steuervorteile in Anspruch zu nehmen, allein noch keinen
Missbrauch (vgl. EuGH-Urteil vom 12. September 2006, Rs. C-196/04 - Cadbury-
Schweppes, Slg 2006, 1-7995 Rn. 63; vgl. auch EuGH-Urteil vom 21. Februar 2006,
C-255/02 — Halifax, Slg. 2006, 1-1609, Rn. 74 f.).

Ein unzulassiger Missbrauch ist nach dieser Rechtsprechung vielmehr dann 128
gegeben, wenn rein kunstliche Gestaltungen vorliegen, die dazu bestimmt sind, der
Anwendung der Rechtsvorschriften des betreffenden Staates zu entgehen (vgl.
EuGH-Urteil vom 12. September 2006, Rs. C-196/04 - Cadbury-Schweppes,

Slg 2006, 1-7995 Rn. 63; vgl. auch Schlussantrage des Generalanwalts vom 29. Juni
2006, C-524/04 - Test Claimants, Rn. 63). Der Entscheidung ist zu entnehmen, dass

eine rein kunstliche Gestaltung gegeben ist, wenn weder eine wirtschaftliche

Tatigkeit noch eine dauerhafte Ansiedlung vorliegen (vgl. EuGH-Urteil vom 12.
September 2006, Rs. C-196/04 - Cadbury-Schweppes, Slg 2006, 1-7995 Rn. 54, 67).

Zwar betraf die Cadbury Schweppes-Entscheidung eine sog. Outbound-Konstellation 129
(Beteiligung eines Gebietsansassigen an einer gebietsfremden Kapitalgesellschaft),
wahrend § 50d Abs. 3 EStG eine sog. Inbound-Konstellation betrifft (Beteiligung

eines Gebietsfremden an einer gebietsansassigen Kapitalgesellschaft). Dennoch

sind der Entscheidung Grundsatze zu entnehmen, unter welchen Voraussetzungen

aus gemeinschaftsrechtlicher Sicht ein unzulassiger Missbrauch vorliegt, der eine
Beschrankung der Grundfreiheiten rechtfertigt.

(b) Moglichkeit des Gegenbeweises 130

Daruber hinaus fordert der EuGH, dass typisierende Missbrauchsklauseln der 131
auslandischen Gesellschaft die Moglichkeit zum Gegenbeweis gewahren, damit

diese nachweisen kann, dass das Hauptmotiv oder eines der Hauptmotive ihrer
Grundung nicht die Steuerminderung gewesen ist (sog. Motivtest, vgl. EuGH-Urteil

vom 12. September 2006, Rs. C-196/04 - Cadbury-Schweppes, Slg 2006, 1-7995).

(c) VerhaltnismaBigkeitsgrundsatz 132

SchlieBlich mussen Mallhahmen zum Schutz gegen Steuerumgehungen nach der 133
EuGH-Rechtsprechung dem Verhaltnismaligkeitsgrundsatz entsprechen. Sie
mussen insbesondere zur Zweckverwirklichung geeignet und erforderlich sein
(EuGH-Urteile vom 11. Marz 2004, C-9/02, de Lasteyrie du Saillant, Slg. 2004,
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1-2409 Rn. 49; vom 17. Juli 1997, C-28/95 — Leur-Bloem, Slg 1997, 1-4161, Rn 43,
48).

(2) Konsequenzen fur den Streitfall 134

Vor diesem Hintergrund erscheint es dem Senat zweifelhaft, ob die Bekampfung 135
missbrauchlicher Steuerumgehung die durch § 50d Abs. 3 EStG bewirkte
Ungleichbehandlung und die hiermit einhergehende Beschrankung der
Niederlassungsfreiheit in der streitigen Konstellation zu rechtfertigen vermag.

(a) Zweifel am Bestehen eines Missbrauchs steuerlicher Regelungen 136

Dabei begrinden sich die Zweifel des Senats zunachst darauf, dass nicht ersichtlich 137
ist, dass die Rechtsvorgangerin der Klagerin bzw. die hinter ihr stehende naturliche
Person als deren Anteilseigner einen ungerechtfertigten Steuervorteil im Sinne eines
Missbrauchs von steuerlichen Regelungen erzielt.

Die Anteile an der Rechtsvorgangerin der Klagerin wurden zu 100 % von Herrn E 138
gehalten, der in der Bundesrepublik Deutschland ansassig war bzw. ist. Wurde Herr
E die Gewinnausschuttung der A GmbH unmittelbar und ohne Zwischenschaltung
der Rechtsvorgangerin der Klagerin beziehen, wurden die Dividenden bei ihm als
Einklnfte aus Kapitalvermogen gemal’ § 20 Abs. 1 Nr. 1 EStG der deutschen
Einkommensteuer unterliegen. Ihm wirde dabei die von der A GmbH gemal § 43
Abs. 1 Satz 1 Nr. 1 EStG einbehaltene und abgeflhrte Kapitalertragsteuer auf seine
personliche Einkommensteuer angerechnet (§ 36 Abs. 2 Nr. 2 EStG) und er wirde
auf diese Weise von der auf den Dividenden lastenden Kapitalertragsteuer entlastet.
Bei wirtschaftlicher Betrachtungsweise ist die mittelbar beteiligte, in der BRD
ansassige naturliche Person in der Regel aufgrund der Anrechnung nicht mehr durch
die Kapitalertragsteuer belastet. Dem Senat erscheint es zweifelhaft, ob die bei
Zwischenschaltung einer im Gemeinschaftsgebiet ansassigen Kapitalgesellschaft
i.S.d. § 43b EStG grundsatzlich vorgesehene Kapitalertragsteuererstattung, die
ebenfalls zur einer Entlastung von Kapitalertragsteuer fuhrt, dann einen Missbrauch
rechtlicher Gestaltungsmaoglichkeiten darstellt. Insoweit bestehen Zweifel an der
Erlangung eines missbrauchlichen Vorteils, denn bei wirtschaftlicher
Betrachtungsweise durften in der Regel beide Varianten zu einer Entlastung von
Kapitalertragsteuer fuhren.

(b) Zweifel an der VerhaltnismaBigkeit aufgrund der kumulativen 139
Erfordernisse

Die Zweifel an der Rechtfertigung der durch § 50d Abs. 3 EStG bewirkten 140
Beschrankung der Niederlassungsfreiheit ergeben sich auch insoweit, als die vom
Gesetzgeber kumulativ geforderten Voraussetzungen des § 50d Abs. 3 Satz 1 EStG
Zweifel an der Verhaltnismaligkeit der Norm begrinden. Insoweit erscheint

zweifelhaft, ob die Regelung zur Verwirklichung des Zwecks der

Missbrauchsbekampfung geeignet und insbesondere erforderlich ist.

Das kumulative Erfordernis der Kriterien des § 50d Abs. 3 Satz 1 Nr. 1-3 EStG fuhrt 141
namlich dazu, dass auch Gesellschaften, die keine rein kunstlichen Gestaltungen

ohne jegliche wirtschaftliche Realitat darstellen, dem typisierenden

Missbrauchsvorwurf ausgesetzt und folglich von der Erstattung der

Kapitalertragsteuer ausgeschlossen sind. So wird etwa einer im

Gemeinschaftsgebiet ansassigen Kapitalgesellschaft (mit der Gesellschafterstruktur

des § 50d Abs. 3 Satz 1, 1. Halbsatz EStG 2007) die Kapitalertragsteuererstattung
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versagt, auch wenn sie Uber angemessene Substanz verfugt — wie im Streitfall die
Rechtsvorgangerin der Klagerin, die als Holdinggesellschaft ein Blro und zwei
Mitarbeiter hatte.

(c) Zweifel mangels Gegenbeweismaoglichkeit

Erschwerend kommt hinzu, dass § 50d Abs. 3 EStG (2007) als pauschalierende
Missbrauchsvorschrift keinen Gegenbeweis zulasst.

Dabei sei angemerkt, dass es dem Senat ohnehin fraglich erscheint, wie eine
Gesellschaft in Anbetracht der hohen Hurde der Voraussetzungen des § 50d Abs. 3
EStG den Gegenbeweis erbringen konnen soll, entgegen der typisierenden
Vermutung nicht missbrauchlich eingeschaltet zu sein.

(d) Zweifel insbesondere im Hinblick auf das Erfordernis der
wirtschaftlichen Tatigkeit und deren gesetzliche Konkretisierung

Zweifel an der Verhaltnismaligkeit ergeben sich auch hinsichtlich der Anforderungen
an die wirtschaftliche Tatigkeit i.S.d. § 50d Abs. 3 Satz 1 Nr. 2 i.V.m. Satz 2 EStG
(2007). Hiernach ist die Kapitalertragsteuererstattung ausgeschlossen, wenn die
auslandische Gesellschaft nicht mehr als 10 Prozent ihrer gesamten Bruttoertrage
des betreffenden Wirtschaftsjahres aus eigener Wirtschaftstatigkeit erzielt. Gemalf}

§ 50d Abs. 3 Satz 3 EStG (2007) fehlt es an einer eigenen Wirtschaftstatigkeit,
soweit die auslandische Gesellschaft inre Bruttoertrage aus der Verwaltung von
Wirtschaftsgutern erzielt.

Dies fuhrt insbesondere dazu, dass sog. funktionsschwache Kapitalgesellschaften,
die etwa Einkunfte aus Kapitalvermogen erzielen, schon allein deshalb einem
typisierenden Missbrauchsvorwurf ausgesetzt sind, ohne dass sie sich aufgrund
anderer Kriterien, etwa einer angemessenen Substanz oder aufgrund wirtschaftlicher
Grunde, sich dem Missbrauchsvorwurf entziehen konnten.

So erzielte auch die Rechtsvorgangerin der Klagerin Einkunfte aus der Verwaltung
von Wirtschaftsgutern, jedenfalls soweit ihre Einkunfte aus Gewinnausschuttungen
ihrer Tochtergesellschaften bestanden. Auch hat sie ein Darlehen vergeben. Fur die
von ihr ausgeubte Verwaltung von Wirtschaftsgutern in Form von
Gesellschaftsbeteiligungen verfugte die Rechtsvorgangerin der Klagerin sogar uber
ein Buro und zwei Mitarbeiter. Gleichwohl unterstellt ihr § 50d Abs. 3 Satz 1 Nr. 2
EStG insoweit eine missbrauchliche Gestaltung und schlie3t die Erstattung von
Kapitalertragsteuer aus.

(e) Zweifel insbesondere auch im Hinblick auf die geforderten
wirtschaftlichen oder sonst beachtlichen Griinde unter AuBerachtlassung der
Merkmale nahestehender Gesellschaften

SchlieBlich bestehen nach Auffassung des Senats Zweifel an der
VerhaltnismaRigkeit des § 50d Abs. 3 EStG (2007) auch im Hinblick auf die
geforderten wirtschaftlichen oder sonst beachtlichen Grunde fur die Einschaltung der
auslandischen Gesellschaft i.S.d. § 50d Abs. 3 Satz 1 Nr. 1 EStG (2007), wobei die
Merkmale der Unternehmen, die der auslandischen Gesellschaft nahestehen, gemaf
§ 50d Abs. 3 Satz 2 EStG (2007) aulder Betracht bleiben. Es erscheint zweifelhaft, ob
es verhaltnismaRig ist, hinsichtlich der Einschaltungsgriinde organisatorische,
wirtschaftliche oder sonst beachtliche Merkmale der Unternehmen, die der
auslandischen Gesellschaft nahestehen - wie im Streitfall die Bedeutung der
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Rechtsvorgangerin der Klagerin fur den Konzern - aul3er Acht zu lassen. Denn eine
aus Konzernsicht sinnvolle Gestaltung macht diese noch nicht zu einer ,kunstlichen
Konstruktion®.

(3) Bestatigung der Zweifel durch die Grundsatze der BFH- 151
Rechtsprechung

Die Zweifel des Senats werden durch die Grundsatze der BFH-Rechtsprechung 152
bestatigt.

Aus der Rechtsprechung des BFH ergibt sich, dass ein Gestaltungsmissbrauch, der 153
die Versagung der Erstattung von Kapitalertragsteuer rechtfertigt, vorliegen kann,
wenn es sich um eine rein kunstliche Gestaltung handelt. Davon geht der BFH aus,
wenn die auslandische Gesellschaft weder Uber Burordume oder Personal noch Uber
Kommunikationsmittel verfugt und es an objektiven, von dritter Seite nachprufbaren
Anhaltspunkten fehlt, die Ruckschlisse auf ein ,greifbares Vorhandensein® der
auslandischen Gesellschaft und fur eine ,wirkliche® eigenwirtschaftliche Tatigkeit
zulassen (vgl. BFH-Urteil vom 29. Januar 2008 — | R 26/06, sog.
SOPARFI-Entscheidung, BStBI Il 2008, 978). Im Umkehrschluss folgt hieraus, dass
nach der Rechtsprechung des BFH regelmafig dann kein Gestaltungsmissbrauch
gegeben ist, wenn die auslandische Gesellschaft Uber eigene Raumlichkeit und
Personal verfugt.

Dabei hebt der BFH jedoch auch hervor, dass fur Kapitalanlage- und 154
Finanzierungsfunktionen gemeinhin keine besondere sachliche, raumliche und

personelle Ausstattung und kein besonderer ,Apparat® benétigt werden, was es

sogar rechtfertigen kann, die Substanzanforderungen im konkreten Einzelfall
herabzusetzen (vgl. BFH-Urteil vom 29. Januar 2008 — | R 26/06, BStBI 11 2008, 978).

Der BFH hat darUber hinaus die ohnehin enger gefasste Vorgangerregelungdes § 155
50d Abs. 3 EStG (2007) zudem einschrankend angewandt, indem er bei
vermogensverwaltenden Zwischenholdinggesellschaften nicht von funktionslosen
Briefkastengesellschaften und folglich nicht von einer missbrauchlichen Gestaltung
ausgegangen ist, wenn aufgrund der Dauerhaftigkeit und Funktion der Gesellschaft

im Konzern nicht anzunehmen war, dass die Beteiligung an einer deutschen

Gesellschaft gerade bei dieser Zwischenholdung nur aus steuerlichen Gruanden

erfolgt war (vgl. BFH-Urteil vom 31. Mai 2005 — | R 75/04, sog. Hilversum
II-Entscheidung, BStBI |1 2006, 118).

Zwar ist die Rechtsprechung des BFH zur Vorgangervorschrift des § 50d Abs. 3 156
EStG (2007) ergangen, deren gesetzliche Voraussetzungen zur Annahme eines
Gestaltungsmissbrauchs enger als die des § 50d Abs. 3 EStG (2007) waren.

Gleichwohl durften dieser Rechtsprechung Grundsatze zu entnehmen sein, unter
welchen Voraussetzungen eine missbrauchliche Gestaltung nicht angenommen

werden kann, zumal der BFH die restriktive Vorgangerregelung auch noch restriktiv
angewendet hat.

Die Rechtsprechung des BFH bestatigt, dass das Vorhandensein von Buroraumen 157
und Personal der Vermutung eines Rechtsmissbrauchs grundsatzlich entgegensteht.

Dies bestatigt die Zweifel an der VerhaltnismaRigkeit des § 50d Abs. 3 EStG (2007),

der nunmehr zur Anerkennung einer nicht missbrauchlichen Gestaltung bei

Einschaltung einer im Gemeinschaftsgebiet ansassigen Kapitalgesellschaft sowohl
wirtschaftliche oder sonst beachtliche Grinde als auch eine eigene

Wirtschaftstatigkeit als auch einen angemessen eingerichteten Geschaftsbetrieb
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fordert. Es sei nochmals hervorgehoben, dass diese Erfordernisse fur im Inland
ansassige zwischengeschaltete Kapitalgesellschaften nicht gelten.

Aulerdem ergibt sich aus der BFH-Rechtsprechung, dass hinsichtlich der Frage, ob 158
ein Missbrauch gegeben ist, durchaus auch die Verhaltnisse im Konzern zu wurdigen

sind und dass allein die Verwaltung von Wirtschaftsgutern nicht zur Annahme eines
Missbrauchs ausreicht.

(4) Bestatigung durch Schrifttum 159

Die Zweifel an der Vereinbarkeit des § 50d Abs. 3 EStG (2007) mit EU-Primarrecht 160
werden durch das deutsche Schrifttum bestatigt, das Uberwiegend von einem
Verstold gegen europaische Grundfreiheiten ausgeht (z.B. Gosch, in Kirchhof, EStG,
§ 50d Rn. 26, 29; Frotscher, EStG, § 50d Rn. 134; Cloer/Hagemann, in
Bordewin/Brandt, EStG, § 50d Rn. 161; Hahn-Joecks, in Kirchhof/Séhn/Mellinghoff,
EStG, § 50d, Rn. A 42; Klein/Hagena, in Herrmann/Heuer/Raupach, EStG, § 52d,
Anm. 52; Boochs, in Lademann, EStG, § 50d Rn. 283; Wagner, in Blumich, EStG, §
50d Rn. 70; Kessler/Eicke, IStR 2006, 577; Kaiser, IStR 2009, 121, 127 ff.;
Schonfeld, IStR 2012, 215; Niedrig, IStR 2003, 474;Brinning/Muhle, BB 2006, 2159;
Birker, BB 2012, 1961; Schaflitzl/Weidmann, DStR 2013, Beihefter zu Heft 23, Seite
30).

2. Verletzung von sekundarem Gemeinschaftsrecht (Mutter-Tochter-RL) 161

Daruber hinaus hat der Senat auch Zweifel daran, ob die Regelung des § 50d Abs. 3 162
EStG (2007) mit der Mutter-Tochter-Richtlinie der EG 90/435/EWG vom 23.7.1990

(Abl EG Nr. L 225/6 v. 20.8.1990) und deren Fortentwicklung in der Richtlinie
2003/123/EG (ABI EU Nr. L 157 vom 26.06.2003) vereinbar ist.

a. Regelungsinhalt der Mutter-Tochter-RL 163

Die Mutter-Tochter-Richtlinie regelt die Besteuerung von Gewinnausschuttungen 164
zwischen verbundenen Kapitalgesellschaften in der Europaischen Gemeinschaft. Ihr
Zweck besteht darin, Mehrfachbesteuerungen grenziuberschreitend gezahlter
Dividenden bei verbundenen Unternehmen zu vermeiden (vgl. Richtlinie
90/435/EWG vom 23.7.1990, Abl EG Nr. L 225/6 v. 20.8.1990, Erwagungsgrinde
a.E.; Richtlinie 2003/123/EG, ABI EU Nr. L 157 vom 26.06.2003, Erwagungsgrunde 1
und 2). Dementsprechend sieht die Richtlinie vor, dass die von einer
Tochtergesellschaft an ihre Muttergesellschaft ausgeschutteten Gewinne, zumindest
wenn diese einen Anteil am Gesellschaftskapital der Tochtergesellschaft im Streitjahr
2007 von wenigstens 15% besitzt, vom Steuerabzug an der Quelle befreit sind (Art. 5
Abs. 1 der Mutter-Tochter-Richtlinie).

b. Abweichung von den Vorgaben der Mutter-Tochter-RL 165

§ 50d Abs. 3 EStG weicht von dieser Regelung der Mutter-Tochter-Richtlinie ab, 166
indem er unter bestimmten Voraussetzungen der Muttergesellschaft die Freistellung

von der Kapitalertragsteuer als Quellensteuer versagt, obwohl die entsprechenden
Voraussetzungen der Mutter-Tochter-Richtlinie gegeben sind.

C. Zulassigkeit der Abweichung nach MaRgabe der Offnungsklausel zur 167
Missbrauchsbekampfung 168
169
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Es erscheint dem Senat zweifelhaft, ob die Regelung des § 50d Abs. 3 EStG
aufgrund Art. 1 Abs. 2 Mutter-Tochter-Richtlinie gerechtfertigt ist.

aa. Offnungsklausel gemiR Art. 1 Abs. 2 Mutter-Tochter-Richtlinie 170

Gemal Art. 1 Abs. 2 Mutter-Tochter-Richtlinie steht die Richtlinie der Anwendung 171
einzelstaatlicher oder vertraglicher Bestimmungen zur Verhinderung von
Steuerhinterziehungen und Missbrauchen nicht entgegen. Unter diesen

Voraussetzungen ist es den Mitgliedstaaten gestattet, die Mutter-Tochter-Richtlinie

nicht anzuwenden.

bb. Nationaler oder europaischer Missbrauchsbegriff 172

Es erscheint dem Senat jedoch zweifelhaft, dass dies im Lichte des Europarechts 173
bedeuten soll, dass die Mitgliedstaaten den Missbrauchsbegriff beliebig definieren
konnen, mit der Folge, dass es dem deutschen Gesetzgeber zusteht, die

Konstellationen, in denen nach seiner Auffassung ein Gestaltungsmissbrauch

vorliegt, in § 50d Abs. 3 EStG (2007) uneingeschrankt festzulegen. Denn den
Mitgliedstaaten wird in Art. 1 Abs. 1 der Mutter-Tochter-Richtlinie als
Erméachtigungsvorschrift nicht die Pflicht, sondern nur das Recht zur
Missbrauchsbekampfung einraumt (vgl. Schon, IStR 1996, Beihefter zu Heft 2, Seite

1, 6).

Im Rahmen der Auslegung des europarechtlichen Missbrauchsbegriffs i.S.d. Art. 1 174
Abs. 2 der Mutter-Tochter-Richtlinie ist den mitgliedstaatlichen Sprachfassungen
dieser Regelung zum Teil ein wichtiger Hinweis zu entnehmen. Wahrend die
Richtlinie gemal} Art. 1 Abs. 2 der deutschen Fassung der Anwendung
einzelstaatlicher oder vertraglicher Bestimmungen zur Verhinderung von
Steuerhinterziehungen und Missbrauchen nicht entgegensteht, weicht die Regelung
in den Sprachfassungen anderer Mitgliedstaaten hiervon ab. Danach schlief3t die
Richtlinie die Anwendung nationaler Vorschriften nicht aus, die z.B.

.required” (englisch), ,nécessaire® (franzosisch), ,necessarie” (italienisch) bzw.
,nhecesarias” (spanisch) zur Vermeidung von Missbrauchen sind. In diesen
Sprachfassungen kommt das Prinzip der Erforderlichkeit zum Ausdruck.

Das Erfordernis eines selbststandig gemeinschaftsrechtlichen Verstandnisses der 175
Steuerumgehung wird durch den Sinn und Zweck der Richtlinie bestatigt. Die Mutter-
Tochter-Richtlinie begrindet sich aus der Niederlassungsfreiheit von Gesellschaften,

so dass es sich hierbei nicht um eine disponible Steuervergunstigung handelt.
Voneinander abweichende Definitionen der Steuerumgehung in den verschiedenen
Gemeinschaftsstaaten wirden dieser Zielsetzung entgegenstehen und dazu fuhren
konnen, dass Gestaltungen, die eine schutzwirdige Austbung von Grundfreiheiten
darstellen, als Gestaltungsmissbrauch diskriminiert werden (vgl. Schon, IStR 1996,
Beihefter zu Heft 2, Seite 1, 7). Dies spricht dafur, dass der Definition des Begriffs

des Steuermissbrauchs europarechtliche Grenzen gesetzt sein mussen.

cc. Beschrankung des Missbrauchsbegriffs durch EU-Primarrecht 176

Ungeachtet der Frage eines eigenstandigen europarechtlichen Missbrauchsbegriffs 177
muss sich der Missbrauchsbegriff der Offnungsklausel des Art. 1 Abs. 1 der Mutter-
Tochter-Richtlinie jedenfalls am europarechtlichen Primarrecht messen lassen (vgl.
Cloer/Hagemann, in Bordewin/Brandt, EStG, § 50d Rn. 169; Gosch, in Kirchhof, §

50g Rn. 19; ahnlich Frotscher, EStG, § 50d Rn. 138). Die Zweifel an der

Vereinbarkeit des § 50d Abs. 3 EStG mit der Niederlassungsfreiheit schlagen folglich
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auf die Vereinbarkeit des § 50d Abs. 3 mit der Mutter-Tochter-Richtlinie durch.
Hieran vermag jedenfalls auch die Offnungsklausel des Art. 1 Abs. 2 der Mutter-
Tochter-Richtlinie nichts zu andern. Ansonsten konnte man zu dem Ergebnis
gelangen, dass ein Sachverhalt aus der Sicht der Grundfreiheiten keinen
Gestaltungsmissbrauch, aus der Sicht der Richtlinie jedoch einen
Gestaltungsmissbrauch darstellen wirde. Dies ware nicht mit der Einheitlichkeit der
europarechtlichen Rechts- und Prufungsmalstabe zu vereinbaren.
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