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US-Senat und US-Reprasentantenhaus: Steuerreform

Heute Nacht, nach Abschluss der Beratungen zum Gesetzentwurf des Commit-
tee on Ways and Means, hat der Finanzausschuss des US-Senats einen konzep-
tionellen Gesetzgebungsvorschlag fur eine US-Steuerreform vorgestellt (,The
Chairman’s Mark®). Traditionell handelt es sich dabei zunachst nicht um einen
klassischen Gesetzestext, sondern um FlieRtext, der die geplanten Anderungen
beschreibt. Darin ist eine Excise Tax auf Zahlungen von US-Gesellschaften an
auslandische verbundene Unternehmen, wie sie der Vorschlag des Reprasentan-
tenhauses vorsieht, nicht enthalten. Die Senkung des US-
Kdrperschaftsteuersatzes von 35 auf 20 Prozent wirde erst ab 2019 implemen-
tiert. Weitere Einzelheiten zum Gesetzentwurf konnen einem Uberblick tiber die
vom Senat geplanten Mal3nahmen sowie den Berechnungen durch das Joint
Committee on Taxation entnommen werden.

Nach einer ersten Durchsicht des Senatsentwurfs ist die Riuckfuihrung des sog.
Production Tax Credits fur die Stromerzeugung aus bestimmten regenerativen

Energiequellen (Sec. 3501 des House Bills) nicht enthalten. Die Anhdérungen im
Finanzausschuss des Senats werden am kommenden Montag, den 13.11.2017
beginnen.

Die AnhOrungen zum Gesetzentwurf des Committee on Ways and Means wurden
gestern nach vier Tagen abgeschlossen. Die Demokraten kritisierten das schnel-
le Gesetzgebungsverfahren. Der Vorsitzende Kevin Brady (R-TX) schlug nach
erheblicher Kritik u. a. Anderungen vor (Anlage 1 und Anlage 2). Insbesondere
mit Blick auf die umstrittene Excise Tax soll entgegen der urspringlich vorgeleg-
ten Fassung eine Anrechnungsmaoglichkeit auslandischer Steuern auf die geleis-
teten Zahlungen eingerdumt werden. Allerdings ist die Anrechnung in der Hohe
begrenzt, so dass die Excise Tax nach erster Einschatzung in vielen Féllen wei-
terhin zu einer deutlichen Mehrbelastung bzw. einer Doppelbesteuerung von Zah-
lungen zwischen verbundenen Unternehmen aus den USA fliihren wirde.

Geandert wurden zudem die Steuersatze fiir die Nachversteuerung der Aus-
landsgewinne von US-Konzernen von 12 auf 14 Prozent (liquide) bzw. von 5 auf
7 Prozent (nicht-liquide).

Gestern Nachmittag stimmten die Mitglieder des Committee on Ways and Means
dafiir, den Gesetzentwurf mit den Brady-Anderungen in das Plenum des Repré-
sentantenhauses zu bringen. Der Mehrheitsfiihrer Kevin McCarthy (R-CA) besta-
tigte, dass die Abstimmung nachste Woche im Plenum stattfinden soll.

Eine erfolgreiche Verabschiedung ist derzeit fraglich. Mindestens sieben Republi-
kaner haben sich bereits gegen den Gesetzentwurf ausgesprochen. Der gréfite
Widerstand kommt von Abgeordneten aus Bundestaaten mit vergleichsweise ho-
hen Steuern (z.B. Kalifornien, New York, New Jersey). Sie lehnen Anderungen
bei der Abzugsfahigkeit der State and Local Taxes (,SALT“) von der Federal Tax
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ab; hierbei wird inshesondere die drohende Mehrbelastung der Arbeitnehmer in
den Vordergrund gestellt.

Nach Abschluss der Arbeiten an den Gesetzentwirfen der beiden Kammern wer-
den sich die Republikaner auf einen einheitlichen Gesetzestext verstandigen
mussen, der noch vor Weihnachten US-Prasident Trump zur Unterschrift vorge-
legt werden soll. Allerdings ist derzeit zweifelhaft, ob dieser Zeitplan gehalten
werden kann.

BFH: Ausgleichszahlungen an Minderheitsgesellschafter bei Organschaft —
Verlustibernahmevereinbarung bei Anderung des Aktienrechts

Der BFH hatte im Urteil vom 10.05.2017 (I R 93/15) zum einen zu entscheiden,
ob die im Streitfall vereinbarten Ausgleichszahlungen an einen aul3enstehenden
Gesellschafter der korperschaftsteuerlichen Anerkennung eines Gewinnabfiih-
rungsvertrags entgegenstehen. Zum anderen musste sich der BFH mit der Frage
beschaftigen, ob Anpassungen von Verlustibernahmevereinbarungen bei der
Anderung des Aktienrechts erforderlich sind.

Im Streitfall wurde in 2004 ein Gewinnabfiihrungsvertrag zwischen der WB GmbH
(WB) und ihrer Tochtergesellschaft (Klagerin), an welcher die WB zu 51 % betei-
ligt war, zwecks Begriindung einer ertragsteuerlichen Organschaft geschlossen.
Danach verpflichteten sich die Klagerin zur Abfiihrung ihres gesamten Gewinns
und die WB zur Ubernahme etwaiger Jahresfehlbetrage. Die im Gewinnabfiih-
rungsvertrag geregelte Verlustibernahme sah die entsprechende Anwendung
des 8§ 302 Abs. 1 und Abs. 3 AktG vor. Kurze Zeit spéater fligte der Gesetzgeber
mit Wirkung zum 15.12.2004 dem § 302 AktG einen vierten Absatz an, welcher
eine Verjahrungsregelung fur den Verlustibernahmeanspruch des beherrschten
Unternehmens enthielt. Die Verlustibernahmeregelung wurde jedoch nicht an die
neue Gesetzeslage angepasst.

Der Gewinnabfiihrungsvertrag enthielt des Weiteren Bestimmungen fir die Aus-
gleichszahlungen an den zu 49 % beteiligten auf3enstehenden Gesellschafter.
Danach garantierte die WB, an diesen fiir jedes volle Geschéftsjahr eine jahrliche
Ausgleichszahlung in H6he von ... EUR je 1.000 EUR Nennbetrag eines Ge-
schéaftsanteils zu leisten. Dartber hinaus verpflichtete sich die WB jahrlich einen
variablen Zuschlag zur Ausgleichszahlung zu gewahren, welcher sich am Ertrag
der Klagerin orientierte.

Die Hohe der Ausgleichszahlungen betrug in den Streitjahren 2004 bis 2007 zwi-
schen 56 % und 63 % des Jahresiberschusses der Klagerin. Das Finanzamt ver-
trat deshalb die Auffassung, dass nicht von einer Abfiihrung des gesamten Ge-
winns — wie fur die Organschaft erforderlich — ausgegangen werden kénne. Auch
das Finanzgericht erkannte den Gewinnabfiihrungsvertrag nicht an, weil es die
am Gewinn der Organgesellschaft orientierte Ausgleichszahlung als schadlich
ansah. Zudem wurde die Verlustiibernahmeregelung im Gewinnabfiihrungsver-
trag wegen des fehlenden Verweises auf 8§ 302 Abs. 4 AktG als unzureichend
beanstandet.
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Nunmehr hat der BFH im Ergebnis das Urteil der Vorinstanz bestétigt. Sowohl die
Regelungen Uber die Ausgleichszahlungen als auch die vertraglichen Ver-
lustiibernahmebestimmungen genlgten nicht den gesetzlichen Anforderungen.
Die Vereinbarung von Ausgleichszahlungen des beherrschenden Unternehmens
an einen aufRenstehenden Gesellschafter der beherrschten Gesellschaft stehe
der korperschaftsteuerrechtlichen Anerkennung eines Gewinnabflihrungsvertrags
entgegen, wenn — wie im Streitfall — neben einem bestimmten Festbetrag ein zu-
satzlicher Ausgleich gewéhrt werde, dessen Hohe sich am Ertrag der vermeintli-
chen Organgesellschaft orientiere, und dies zu einer lediglich anteiligen Gewinn-
zurechnung an den vermeintlichen Organtrager fihre. Damit werde die vom Se-
nat getroffene Entscheidung aus dem Jahr 2009 (BFH-Urteil vom 04.03.2009,

I R 1/08) bestatigt, wonach eine Abflihrung des vollen Gewinns (tatséchliche
Durchfiihrung) jedenfalls dann nicht mehr gegeben sei, wenn dem auf3enstehen-
den Gesellschafter infolge der Ausgleichszahlung der Gewinn der Organgesell-
schaft in dem Verhdltnis zuflieRe, in dem er ohne Ergebnisabfiihrungsvertrag zu
verteilen gewesen waére.

Hinsichtlich der steuerlichen Anerkennung der Verlustibernahmeregelung misse
der Vorschrift des § 17 S. 2 Nr. 2 KStG a.F. entsprochen werden, wonach die
Verlustibernahme entsprechend § 302 AktG — in allen seinen Bestandteilen und
in den jeweiligen Regelungsfassungen — zu vereinbaren sei. Dieses Vereinba-
rungserfordernis beziehe sich auch auf solche Regelungsbestandteile des § 302
AktG, die zum Zeitpunkt des Abschlusses des Gewinnabfiihrungsvertrags noch
nicht in Kraft getreten waren, wie hier § 302 Abs. 4 AktG. Im Falle der Anderung
des 8§ 302 AktG ware demnach eine dieser Vorschrift entsprechende Vereinba-
rung — durch Anpassung des urspriinglichen Gewinnabflihrungsvertrags — zu tref-
fen gewesen. Fir dieses Auslegungsergebnis wiirde auch der Grundsatz der Ab-
schnittsbesteuerung bzw. das Stichtagsprinzip sprechen, wonach fir jeden Ver-
anlagungszeitraum die Besteuerungsgrundlagen selbstéandig festzustellen und
der Sachverhalt sowie die Rechtslage neu zu prifen seien. Schlief3lich fuhrt der
BFH aus, dass das BMF-Schreiben vom 16.12.2005 (BStBI | 2006, 12), nach
dem das Fehlen eines Hinweises auf § 302 Abs. 4 AktG in vor dem 01.01.2006
abgeschlossenen Gewinnabfiihrungsvertrdgen von der Finanzverwaltung nicht
beanstandet werde, fiir die Gerichte keine Bindungswirkung entfalte (vgl. ebenso
bereits BFH-Urteil vom 24.07.2013, | R 40/12).

Auch zu einer Heilung der unzureichenden Verlustibernahmeklausel geman § 17
Abs. 2 KStG n.F. i.V.m. § 34 Abs. 10b KStG i.d.F. des Gesetzes zur Anpassung
des Investmentsteuergesetzes und anderer Gesetze an das AlIFM-
Umsetzungsgesetz (AIFM-Steuer-Anpassungsgesetz) sei es, obgleich die Vo-
raussetzungen hierfir im Streitfall tatbestandlich vorgelegen hatten (Fallgruppe
des unvollstdndigen Verweises auf 8 302 AktG), nicht gekommen. Die hierfir er-
forderliche Vertragsanpassung hétte bis zum 31.12.2014 vorgenommen werden
mussen. Dies sei aber nach den bindenden Feststellungen des Finanzgerichts
nicht geschehen.
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FG Baden-Wirttemberg: EuGH-Vorlage bezlglich sofortiger Wegzugbe-
steuerung bei Umzug in die Schweiz

Das FG Baden-Wirttemberg hat mit Beschluss vom 14.06.2017 (2 K 2413/15)
dem EuGH die Frage vorgelegt, ob die sofortige Besteuerung eines Wertzuwach-
ses im Zeitpunkt des Wegzugs mit Gemeinschaftsrecht vereinbar ist (C-581/17).
Nach Ansicht des 2. Senats kann sich der Klager auf das Abkommen zwischen
der Europaischen Gemeinschaft und ihren Mitgliedstaaten und der Schweiz tber
die Freizugigkeit (FZA) berufen. Das Abkommen enthalte ein Diskriminierungs-
verbot. Die Rechtsprechung des EuGH zu den Grundfreiheiten sei ,auf die im
FZA normierten Freizligigkeitsrechte im Verhaltnis zur Schweiz Ubertragbar.” Die
Niederlassungsfreiheit, die Freiztigigkeit der Arbeitnehmer und die allgemeine
Freizligigkeit stehe ,jeder Mallnahme entgegen, die geeignet ist, die Ausiibung
derselben zu behindern oder weniger attraktiv zu machen®. Die sog. Wegzugsbe-
steuerung habe fur den Klager, der seinen Wohnsitz von Deutschland in die
Schweiz verlegt habe, ,zumindest abschreckende Wirkung®. Er habe nach natio-
nalem Recht einen nicht realisierten Gewinn im Zeitpunkt des Wegzugs zu ver-
steuern. Die Besteuerung kénne zwar gerechtfertigt sein, da sie eine ,ausgewo-
gene Aufteilung der Besteuerungsbefugnis zwischen den Mitgliedstaaten nach
dem Territorialitatsprinzip, verbunden mit einer zeitlichen Komponente“ sicher-
stelle. Die Besteuerungsbefugnis erstrecke sich lediglich auf die Wertzuwachse,
die im deutschen Hoheitsgebiet in dem Zeitpunkt erzielt worden sind, in dem der
Klager im Inland ansassig gewesen ist. Die sofortige Einziehung der Steuer sei
jedoch nicht verhaltnismafig. Eine automatische zeitlich unbegrenzte Stundung
bis zur Realisierung der Gewinne kdnne ein milderes Mittel darstellen.

Der Klager, ein deutscher Staatsangehdoriger, ist seit 2008 Geschaftsfiuhrer einer
in der Schweiz anséassigen Kapitalgesellschaft, an der er zur Halfte beteiligt ist.
Im Streitjahr 2011 verlegte er seinen Wohnsitz vom Inland in die Schweiz. Das
beklagte Finanzamt unterwarf die Wertsteigerung des Anteils an der Kapitalge-
sellschaft, die sog. stillen Reserven, im Inland der Besteuerung. Es setzte einen
fiktiven VerauRerungsgewinn nach dem AuRRensteuergesetz unter Beriicksichti-
gung des Teileinkiinfteverfahrens nach dem Einkommensteuergesetz in Héhe
von € 113.645 fest. Der Wegzug fuhre zur zeitlichen Vorverlagerung der Ein-
kommensteuer auf den Gewinn aus einer (méglichen) VerauRerung des Anteils
an der Kapitalgesellschaft. Die Steuer hierauf sei nicht zinslos, unbefristet und
ohne Sicherheitsleistung bis zum Verkauf der Anteile zu stunden. Stundungs-
maoglichkeiten bestiinden lediglich bei einem Wegzug in einen Mitgliedstaat der
Européischen Union. Die Gefahr einer Doppelbesteuerung bestehe nicht. Eine
VerdulRerung der Anteile an der Kapitalgesellschaft unterliege in der Schweiz
nicht der Besteuerung.

FG Hamburg: Vorlagebeschluss zum Bundesverfassungsgericht zu § 8c
S. 2 KStG a.F. veroffentlicht

Im TAX WEEKLY # 36/2017 berichteten wir bereits, dass der 2. Senat des FG
Hamburg das BVerfG nun auch zu der Frage angerufen hat, ob 8 8c S. 2 KStG in
der Fassung des Unternehmensteuerreformgesetzes 2008 (jetzt § 8c Abs. 1 S. 2
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KStG) verfassungswidrig ist. Zu dieser Uberzeugung gelangte jedenfalls der vor-
legende Senat. Nunmehr ist dieser Vorlagebeschluss des FG Hamburg vom
29.08.2017 (2 K 245/17) vertffentlicht worden.

Das BVerfG hatte mit Beschluss vom 29.03.2017 (2 BvL 6/11) auf eine frihere
Vorlage des FG Hamburg entschieden, dass der Verlustabzug bei Kapitalgesell-
schaften nach 8 8¢ S. 1 KStG a.F. (jetzt 8 8c Abs. 1 S. 1 KStG) gegen das
Grundgesetz verstofit. Die Regelung in 8 8¢ S. 1 KStG a.F., wonach der Verlust-
vortrag einer Kapitalgesellschaft anteilig wegfallt, wenn innerhalb von funf Jahren
mehr als 25 % und bis zu 50 % der Anteile Ubertragen werden (schadlicher Betei-
ligungserwerb), ist mit dem allgemeinen Gleichheitsgrundsatz unvereinbar. Das
BVerfG hat dem Gesetzgeber aufgegeben, den Verfassungsverstol3 bis zum
31.12.2018 riickwirkend fir die Zeit ab 01.01.2008 bis 31.12.2015 zu beseitigen
(vgl. TAX WEEKLY # 19/2017).

Gegenstand der neuen Vorlage an das BVerfG ist nun die Regelung in 8 8c S. 2
KStG a.F., wonach der Verlustvortrag einer Kapitalgesellschaft sogar vollstandig
wegfallt, wenn innerhalb von fiinf Jahren mehr als 50 % der Anteile Gbertragen
werden.

Der Streitfall betraf eine im Jahr 2005 gegriindete GmbH, die zunachst keinen ak-
tiven Geschéftsbetrieb unterhielt. 2006 erwarb sie ein Grundsttick mit dem Ziel,
darauf perspektivisch einen Servicebetrieb zu unterhalten. In der Anlaufphase
erwirtschaftete die Gesellschaft Verluste, die kumuliert im Bescheid ber die ge-
sonderte Feststellung des verbleibenden Verlustvortrags zur Kérperschaftsteuer
zum 31.12.2007 festgestellt wurden. Mit der Fertigstellung des Servicebetriebs
verbuchte die GmbH ab dem Jahr 2008 erstmalig Mietertrage und erzielte hier-
durch ein positives Jahresergebnis. Inmitten des Jahres 2008 wurden 80 % der
Geschaftsanteile an GmbH auf einen neuen Gesellschafter Ubertragen. Das Fi-
nanzamt erkannte in dieser Anteilsiibertragung einen sog. schadlichen Beteili-
gungserwerb im Sinne des § 8c S. 2 KStG a.F. mit der Folge des vollstandigen
Verlustuntergangs.

Der Senat des FG Hamburg kam im Klageverfahren zu der Uberzeugung, dass
8§ 8c S. 2 KStG a. F. insoweit gegen den Gleichheitsgrundsatz (Art. 3 Abs. 1 GG)
verstoRt, als bei der unmittelbaren Ubertragung von mehr als 50 % des gezeich-
neten Kapitals an einer Koérperschaft an einen Erwerber die bis zum schadlichen
Beteiligungserwerb nicht genutzten Verluste nicht mehr abziehbar sind.
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Alle am 08.11.2017 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen

Entscheidungs-

Stichwort

datum

Aussetzungszinsen bei Ubereinstimmender Erledigungserklarung - Unbeacht-
IR 38/15 14.06.2017 lichkeit einer nachtraglichen Anderung des angefochtenen Bescheids
| R 93/15 10.05.2017 Organschaf_t: Ausglelch_sgahlungen an M|nderheltsgesellschafter; Verlustuber-
—_— nahmevereinbarung bei Anderung des Aktienrechts
IR 7/15 17.05.2017 Bemessungsgrundlage Qer Grunderwerbsteuer bei einem weiteren Flachener-
— werb nach dem AusglLeistG
IR 33/15 26.07.2017 Nach Erbfall aufgetretener Ge_béL_Jdesc_haden - kein Abzug der Reparaturauf-
— wendungen als Nachlassverbindlichkeit

Steuerschuld des Ver&auRerers bei einheitlichem Erwerbsvorgang - Auswahl-
IR 48/15 30.08.2017 ermessen des FA bei der Heranziehung von Gesamtschuldnern zur Grunder-

werbsteuer
IV R 12/14 03.08.2017 Iqvestltlonggbzugsbetrgg: Investitionszulage erhéht Betriebsgrolie bei Be-
E—— triebsvermdgensvergleich
VR 52/16 03.08.2017 _Um_satzsteuerfrel_helt eines Hausnotrufsystems und von Betreuungsleistungen
— in einem Altenheim
V R 64/16 10.08.2017 Organschaft und Durchschnittssatze fur landwirtschaftliche Betriebe

Zur Steuerfreiheit von Liegerechten in Begrabniswaldern - Rechtsschutzbe-
VR 3/17 21.06.2017 du_rfnls fur ein Rechtsmittel des_FA - Auslegung von Verwaltungsakten - Ver-
— pflichtung des FA zum Erlass eines Verwaltungsakts

siehe auch: Pressemitteilung Nr. 71/17 vom 8.11.2017

Zur Steuerfreiheit von Liegerechten in Begrabniswéldern - Zu Wirdigung und
VRA4/17 21.06.2017 Feststellungen des FG - Fortfall der Bindungswirkung

siehe auch: Pressemitteilung Nr. 71/17 vom 8.11.2017
VIR 62/15 13.07.2017 Abzinsung von Angehdrigendarlehen
VII R 26/16 26.09.2017 Keine nachtragllche Anderung der Stromsteuerfestsetzung bei Versdumung
E— der Antragsfrist

Berucksichtigung eines Verlusts aus der VerdufR3erung von unentgeltlich erwor-

benen Kapitalgesellschaftsanteilen - Zuwendung des Kapitalgesellschaftsan-
IXR 1/16 09.05.2017 teils an einen Freund - Gestaltungsmissbrauch - Die Entscheidung wurde

nachtraglich zur amtlichen Veroffentlichung bestimmt; sie war seit dem
5.7.2017 als NV-Entscheidung abrufbar.
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Alle am 08.11.2017 verdffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entscheidungs- | Stichwort

datum

IX B 62/17 07.09.2017 Begriindete Nichtzulassungsbeschwerde wegen Uberraschungsentscheidung
VII R 24/15 20.06.2017 Zur Einreihung von Hun(_jelelnenhaken - Bedeutung bzw. Stellenwert der Erlau-
E— terungen zum Harmonisierten System
Vorsteuerabzug einer Gemeinde bei Verpachtung von Schulmensa und Frei-
XI B 24/17 18.07.2017 bad - Unternehmereigenschaft einer juristischen Person des 6ffentlichen
Rechts
Mehrfacher Erwerb desselben Vermdgens - VerfassungsmaRigkeit und Ausle-
I1B 93/16 22.08.2017 gung der Steuerermafigung nach § 27 ErbStG - Beglnstigter Personenkreis
AdV eines Steuerbescheids bei einer Nichtigkeits- und Restitutionsklage,
VB S71T 26.09.2017 Statthaftigkeit einer Beschwerde bei AdV der Gerichtskosten
Nichtzulassungsbeschwerde: Verfahrensfehler bei Abweisung einer Klage
IV B 85/16 19.09.2017 durch Prozessurteil statt durch Sachurteil, selbstédndige Besteuerungsgrundla-
gen bei Gewinnfeststellungsbescheid - Betriebsverpachtung
Bescheidkorrektur bei Nichtberiicksichtigung einer Umsatzsteuervorauszah-
XR 45/16 17.05.2017 lung als Betriebsausgabe im Jahr ihrer wirtschaftlichen Zugehdrigkeit
I R 36/15 12.04.2017 Bewertung eines durch Sacheinlage erworbenen Anteils an einer Kapitalge-
- sellschaft
V B 64/17 13.09.2017 Keine riickwirkende Ve_rlénge_rung der Frist zur B_egri]ndung der Nichtzulas-
— sungsbeschwerde - Wiedereinsetzung in den vorigen Stand
IR 91/15 31.05.2017 Eindeutigkeit von Pensionszusagen - Uberversorgung
Nachhaltigkeit bei gewerblichem Forderungskéaufer - Ermittlung des wirklichen
IV R 34/15 14.09.2017 Klagebegehrens durch das Gericht - Anwendung des 8 68 FGO auf wiederho-
lende Verfligungen
IX S 20/17 . .
PKH 22.09.2017 Wiederholung eines PKH-Antrags
Im wesentlichen inhaltsgleich mit BFH-Urteil vom 17.05.2017 1l R 7/15 - Be-
Il R 8/15 17.05.2017 messungsgrundlage der Grunderwerbsteuer bei einem weiteren Flachener-

werb nach dem AusglLeistG
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Alle bis zum 10.11.2017 veroffentlichten Erlasse

Aktenzeichen Datum Stichwort

ncza-s
7100/13/1000 08.11.2017 Umsatzsteuer; Kreditgewahrung als eigenstéandige Leistung
7

VEs-5 Steuerliche Behandlung von Reisekosten und Reisekostenvergitungen bei
2353/08/1000 08.11.2017 o ) .

6 :008 betrieblich und beruflich veranlassten Auslandsreisen ab 1. Januar 2018
IVC3-S

2221/17/1000 06.11.2017 Einkommensteuerrechtliche Behandlung von Vorsorgeaufwendungen
6 :001
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http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2017-11-08-steuerliche-behandlung-reisekosten-reisekostenverguetungen-2018.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2017-11-08-steuerliche-behandlung-reisekosten-reisekostenverguetungen-2018.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2017-11-06-einkommensteuerrechtliche-behandlung-von-vorsorgeaufwendungen.pdf?__blob=publicationFile&v=1
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2017-11-06-einkommensteuerrechtliche-behandlung-von-vorsorgeaufwendungen.pdf?__blob=publicationFile&v=1
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INTRODUCTION

The Senate Committee on Finance has scheduled a markup on November 13, 2017, of an
original bill, the “Tax Cuts and Jobs Act,” which provides for reconciliation pursuant to section
2001 of the concurrent resolution on the budget for fiscal year 2018. This document,' prepared
by the staff of the Joint Committee on Taxation, provides a description of the Chairman’s Mark
of the “Tax Cuts and Jobs Act.”

! This document may be cited as follows: Joint Committee on Taxation, Description of the Chairman’s
Mark of the “Tax Cuts and Jobs Act” (JCX-51-17), November 9, 2017. This document can be found also on the
Joint Committee on Taxation website at www.jct.gov. All section references herein are to the Internal Revenue
Code of 1986, as amended, unless otherwise stated.





I. TAXREFORM FOR INDIVIDUALS

A. Simplification and Reform of Rates, Standard Deductions, and Exemptions

1. Reduction and simplification of individual income tax rates and modification of inflation

adjustment

In general

Present Law

To determine regular tax liability, an individual taxpayer generally must apply the tax
rate schedules (or the tax tables) to his or her regular taxable income. The rate schedules are
broken into several ranges of income, known as income brackets, and the marginal tax rate
increases as a taxpayer’s income increases.

Tax rate schedules

Separate rate schedules apply based on an individual’s filing status. For 2017, the regular
individual income tax rate schedules are as follows:

Table 1.—Federal Individual Income Tax Rates for 20171

If taxable income is:

Then income tax equals:

Not over $9,325

Over $9,325 but not over $37,950
Over $37,950 but not over $91,900
Over $91,900 but not over $191,650
Over $191,650 but not over $416,700
Over $416,700 but not over $418,400
Over $418,400

Single Individuals

10% of the taxable income

$932.50 plus 15% of the excess over $9,325
$5,226.25 plus 25% of the excess over $37,950
$18,713.75 plus 28% of the excess over $91,900
$46,643.75 plus 33% of the excess over $191,650
$120,910.25 plus 35% of the excess over $416,700
$121,505.25 plus 39.6% of the excess over $418,400

Not over $13,350

Over $13,350 but not over $50,800
Over $50,800 but not over $131,200
Over $131,200 but not over $212,500
Over $212,500 but not over $416,700
Over $416,700 but not over $444,550
Over $444,550

Heads of Households

10% of the taxable income

$1,335 plus 15% of the excess over $13,350
$6,952.50 plus 25% of the excess over $50,800
$27,052.50 plus 28% of the excess over $131,200
$49,816.50 plus 33% of the excess over $212,500
$117,202.50 plus 35% of the excess over $416,700
$126,950 plus 39.6% of the excess over $444,550






If taxable income is:

Then income tax equals:

Married Individuals Filing Joint Returns and Surviving Spouses

Not over $18,650

Over $18,650 but not over $75,900
Over $75,900 but not over $153,100
Over $153,100 but not over $233,350
Over $233,350 but not over $416,700
Over $416,700 but not over $470,700
Over $470,700

10% of the taxable income

$1,865 plus 15% of the excess over $18,650
$10,452.50 plus 25% of the excess over $75,900
$29,752.50 plus 28% of the excess over $153,100
$52,222.50 plus 33% of the excess over $233,350
$112,728 plus 35% of the excess over $416,700
$131,628 plus 39.6% of the excess over $470,700

Married Individuals Filing Separate Returns

Not over $9,325

Over $9,325 but not over $37,950
Over $37,950 but not over $76,550
Over $76,550 but not over $116,675
Over $116,675 but not over $208,350
Over $208,350 but not over $235,350
Over $235,350

10% of the taxable income

$932.50 plus 15% of the excess over $9,325
$5,226.25 plus 25% of the excess over $37,950
$14,876.25 plus 28% of the excess over $76,550
$26,111.25 plus 33% of the excess over $116,675
$56,364 plus 35% of the excess over $208,350
$65,814 plus 39.6% of the excess over $235,350

Not over $2,550

Over $2,550 but not over $6,000
Over $6,000 but not over $9,150
Over $9,150 but not over $12,500
Over $12,500

Estates and Trusts

15% of the taxable income

$382.50 plus 25% of the excess over $2,550
$1,245 plus 28% of the excess over $6,000
$2,127 plus 33% of the excess over $9,150
$3,232.50 plus 39.6% of the excess over $12,500

I Rev. Proc. 2016-55, 2016-45 I.R.B. 707, sec. 3.01.

Unearned income of children

Special rules (generally referred to as the “kiddie tax’’) apply to the net unearned income
of certain children.? Generally, the kiddie tax applies to a child if: (1) the child has not reached
the age of 19 by the close of the taxable year, or the child is a full-time student under the age of
24, and either of the child’s parents is alive at such time; (2) the child’s unearned income exceeds

2 Sec. 1(g). Unless otherwise stated, all section references are to the Internal Revenue Code of 1986, as

amended (the “Code”).





$2,100 (for 2017); and (3) the child does not file a joint return.® The kiddie tax applies
regardless of whether the child may be claimed as a dependent by either or both parents. For
children above age 17, the kiddie tax applies only to children whose earned income does not
exceed one-half of the amount of their support.

Under these rules, the net unearned income of a child (for 2017, unearned income over
$2,100) is taxed at the parents’ tax rates if the parents’ tax rates are higher than the tax rates of
the child.* The remainder of a child’s taxable income (i.e., earned income, plus unearned income
up to $2,100 (for 2017), less the child’s standard deduction) is taxed at the child’s rates,
regardless of whether the kiddie tax applies to the child. For these purposes, unearned income is
income other than wages, salaries, professional fees, other amounts received as compensation for
personal services actually rendered, and distributions from qualified disability trusts.> In general,
a child is eligible to use the preferential tax rates for qualified dividends and capital gains.®

The kiddie tax is calculated by computing the “allocable parental tax.” This involves
adding the net unearned income of the child to the parent’s income and then applying the
parent’s tax rate. A child’s “net unearned income” is the child’s unearned income less the sum
of (1) the minimum standard deduction allowed to dependents ($1,050 for 20177), and (2) the
greater of (a) such minimum standard deduction amount or (b) the amount of allowable itemized
deductions that are directly connected with the production of the unearned income.®

The allocable parental tax equals the hypothetical increase in tax to the parent that results
from adding the child’s net unearned income to the parent’s taxable income.’ If the child has net
capital gains or qualified dividends, these items are allocated to the parent’s hypothetical taxable
income according to the ratio of net unearned income to the child’s total unearned income. Ifa
parent has more than one child subject to the kiddie tax, the net unearned income of all children
is combined, and a single kiddie tax is calculated. Each child is then allocated a proportionate
share of the hypothetical increase, based upon the child’s net unearned income relative to the
aggregate net unearned income of all of the parent’s children subject to the tax.

3 Sec. 1(g)(2).
4 Special rules apply for determining which parent’s rate applies where a joint return is not filed.
5 Sec. 1(g)(4) and sec. 911(d)(2).

¢ Sec. 1(h).

Sec. 3.02 of Rev. Proc. 2016-55, supra.

8 Sec. 1(g)(4).

9 Sec. 1(2)(3).





Generally, a child must file a separate return to report his or her income.' In such case,
items on the parents’ return are not affected by the child’s income, and the total tax due from the
child is the greater of:

1. The sum of (a) the tax payable by the child on the child’s earned income and unearned
income up to $2,100 (for 2017), plus (b) the allocable parental tax on the child’s
unearned income, or

2. The tax on the child’s income without regard to the kiddie tax provisions.'!

Under certain circumstances, a parent may elect to report a child’s unearned income on
the parent’s return.'?

Indexing tax provisions for inflation

Under present law, many parameters of the tax system are adjusted for inflation to protect
taxpayers from the effects of rising prices. Most of the adjustments are based on annual changes
in the level of the Consumer Price Index for all Urban Consumers (“CPI-U”).!* The CPI-U is an
index that measures prices paid by typical urban consumers on a broad range of products, and is
developed and published by the Department of Labor.

Among the inflation-indexed tax parameters are the following individual income tax
amounts: (1) the regular income tax brackets; (2) the basic standard deduction; (3) the additional
standard deduction for aged and blind; (4) the personal exemption amount; (5) the thresholds for
the overall limitation on itemized deductions and the personal exemption phase-out; (6) the
phase-in and phase-out thresholds of the earned income credit; (7) IRA contribution limits and
deductible amounts; and (8) the saver’s credit

Capital gains rates

In general

In the case of an individual, estate, or trust, any adjusted net capital gain which otherwise
would be taxed at the 10- or 15-percent rate is not taxed. Any adjusted net capital gain which
otherwise would be taxed at rates over 15-percent and below 39.6 percent is taxed at a 15-
percent rate. Any adjusted net capital gain which otherwise would be taxed at a 39.6-percent rate
is taxed at a 20-percent rate.

The unrecaptured section 1250 gain is taxed at a maximum rate of 25 percent, and 28-
percent rate gain is taxed at a maximum rate of 28 percent. Any amount of unrecaptured section

10 Sec. 1(g)(6). See Form 8615, Tax for Certain Children Who Have Unearned Income.

' Sec. 1(g)(1).
12 Sec. 1(g)(7).

13 Sec. 1(f)(5).





1250 gain or 28-percent rate gain otherwise taxed at a 10- or 15-percent rate is taxed at the
otherwise applicable rate.

In addition, a tax is imposed on net investment income in the case of an individual, estate,
or trust. In the case of an individual, the tax is 3.8 percent of the lesser of net investment income,
which includes gains and dividends, or the excess of modified adjusted gross income over the
threshold amount. The threshold amount is $250,000 in the case of a joint return or surviving
spouse, $125,000 in the case of a married individual filing a separate return, and $200,000 in the
case of any other individual.

Definitions

Net capital gain

In general, gain or loss reflected in the value of an asset is not recognized for income tax
purposes until a taxpayer disposes of the asset. On the sale or exchange of a capital asset, any
gain generally is included in income. Net capital gain is the excess of the net long-term capital
gain for the taxable year over the net short-term capital loss for the year. Gain or loss is treated
as long-term if the asset is held for more than one year.

A capital asset generally means any property except (1) inventory, stock in trade, or
property held primarily for sale to customers in the ordinary course of the taxpayer’s trade or
business, (2) depreciable or real property used in the taxpayer’s trade or business, (3) specified
literary or artistic property, (4) business accounts or notes receivable, (5) certain U.S.
publications, (6) certain commodity derivative financial instruments, (7) hedging transactions,
and (8) business supplies. In addition, the net gain from the disposition of certain property used
in the taxpayer’s trade or business is treated as long-term capital gain. Gain from the disposition
of depreciable personal property is not treated as capital gain to the extent of all previous
depreciation allowances. Gain from the disposition of depreciable real property is generally not
treated as capital gain to the extent of the depreciation allowances in excess of the allowances
available under the straight-line method of depreciation.

Adjusted net capital gain

The “adjusted net capital gain” of an individual is the net capital gain reduced (but not
below zero) by the sum of the 28-percent rate gain and the unrecaptured section 1250 gain. The
net capital gain is reduced by the amount of gain that the individual treats as investment income
for purposes of determining the investment interest limitation under section 163(d).

Qualified dividend income

Adjusted net capital gain is increased by the amount of qualified dividend income.

A dividend is the distribution of property made by a corporation to its shareholders out of
its after-tax earnings and profits. Qualified dividends generally includes dividends received from
domestic corporations and qualified foreign corporations. The term “qualified foreign
corporation” includes a foreign corporation that is eligible for the benefits of a comprehensive
income tax treaty with the United States which the Treasury Department determines to be





satisfactory and which includes an exchange of information program. In addition, a foreign
corporation is treated as a qualified foreign corporation for any dividend paid by the corporation
with respect to stock that is readily tradable on an established securities market in the United
States.

If a shareholder does not hold a share of stock for more than 60 days during the 121-day
period beginning 60 days before the ex-dividend date (as measured under section 246(c¢)),
dividends received on the stock are not eligible for the reduced rates. Also, the reduced rates are
not available for dividends to the extent that the taxpayer is obligated to make related payments
with respect to positions in substantially similar or related property.

Dividends received from a corporation that is a passive foreign investment company (as
defined in section 1297) in either the taxable year of the distribution, or the preceding taxable
year, are not qualified dividends.

A dividend is treated as investment income for purposes of determining the amount of
deductible investment interest only if the taxpayer elects to treat the dividend as not eligible for
the reduced rates.

The amount of dividends qualifying for reduced rates that may be paid by a regulated
investment company (“RIC”) for any taxable year in which the qualified dividend income
received by the RIC is less than 95 percent of its gross income (as specially computed) may not
exceed the sum of (1) the qualified dividend income of the RIC for the taxable year and (2) the
amount of earnings and profits accumulated in a non-RIC taxable year that were distributed by
the RIC during the taxable year.

The amount of qualified dividend income that may be paid by a real estate investment
trust (“REIT”) for any taxable year may not exceed the sum of (1) the qualified dividend income
of the REIT for the taxable year, (2) an amount equal to the excess of the income subject to the
taxes imposed by section 857(b)(1) and the regulations prescribed under section 337(d) for the
preceding taxable year over the amount of these taxes for the preceding taxable year, and (3) the
amount of earnings and profits accumulated in a non-REIT taxable year that were distributed by
the REIT during the taxable year.

Dividends received from an organization that was exempt from tax under section 501 or
was a tax-exempt farmers’ cooperative in either the taxable year of the distribution or the
preceding taxable year; dividends received from a mutual savings bank that received a deduction
under section 591; or deductible dividends paid on employer securities are not qualified dividend
income.

28-percent rate gain

The term “28-percent rate gain” means the excess of the sum of the amount of net gain
attributable to long-term capital gains and losses from the sale or exchange of collectibles (as
defined in section 408(m) without regard to paragraph (3) thereof) and the amount of gain equal
to the additional amount of gain that would be excluded from gross income under section 1202
(relating to certain small business stock) if the percentage limitations of section 1202(a) did not





apply, over the sum of the net short-term capital loss for the taxable year and any long-term
capital loss carryover to the taxable year.

Unrecaptured section 1250 gain

“Unrecaptured section 1250 gain” means any long-term capital gain from the sale or
exchange of section 1250 property (i.e., depreciable real estate) held more than one year to the
extent of the gain that would have been treated as ordinary income if section 1250 applied to all
depreciation, reduced by the net loss (if any) attributable to the items taken into account in
computing 28-percent rate gain. The amount of unrecaptured section 1250 gain (before the
reduction for the net loss) attributable to the disposition of property to which section 1231
(relating to certain property used in a trade or business) applies may not exceed the net section
1231 gain for the year.

Description of Proposal

Modification of rates

The proposal replaces the individual income tax rate structure with a new rate structure.

Table 2.—Proposed Federal Individual Income Tax Rates for 2018

If taxable income is: Then income tax equals:

Single Individuals

Not over $9,525 10% of the taxable income

Over $9,525 but not over $38,700 $952.50 plus 12% of the excess over $9,525
Over $38,700 but not over $60,000 $4,453.50 plus 22.5% of the excess over $38,700
Over $60,000 but not over $170,000 $9,246 plus 25% of the excess over $60,000
Over $170,000 but not over $200,000 $36,746 plus 32.5% of the excess over $170,000
Over $200,000 but not over $500,000 $46,496 plus 35% of the excess over $200,000
Over $500,000 $151,496 plus 38.5% of the excess over $500,000

Heads of Households

Not over $13,600 10% of the taxable income

Over $13,600 but not over $51,800 $1,360 plus 12% of the excess over $13,600
Over $51,800 but not over $60,000 $5,944 plus 22.5% of the excess over $51,800
Over $60,000 but not over $170,000 $7,789 plus 25% of the excess over $60,000
Over $170,000 but not over $200,000 $35,289 plus 32.5% of the excess over $170,000
Over $200,000 but not over $500,000 $45,039 plus 35% of the excess over $200,000
Over $500,000 $150,039 plus 38.5% of the excess over $500,000






If taxable income is:

Then income tax equals:

Married Individuals Filing Joint Returns and Surviving Spouses

Not over $19,050

Over $19,050 but not over $77,400
Over $77,400 but not over $120,000
Over $120,000 but not over $290,000
Over $290,000 but not over $390,000

Over $390,000 but not over $1,000,000

Over $1,000,000

10% of the taxable income

$1,905 plus 12% of the excess over $19,050
$8,907 plus 22.5% of the excess over $77,400
$18,492 plus 25% of the excess over $120,000
$60,992 plus 32.5% of the excess over $290,000
$93,492 plus 35% of the excess over $390,000
$306,992 plus 38.5% of the excess over $1,000,000

Married Individuals Filing Separate Returns

Not over $9,525

Over $9,525 but not over $38,700
Over $38,700 but not over $60,000
Over $60,000 but not over $145,000
Over $145,000 but not over $195,000
Over $195,000 but not over $500,000
Over $500,000

10% of the taxable income

$952.50 plus 12% of the excess over $9,525
$4,453.50 plus 22.5% of the excess over $38,700
$9,246 plus 25% of the excess over $60,000
$30,496 plus 32.5% of the excess over $145,000
$46,746 plus 35% of the excess over $195,000
$153,496 plus 38.5% of the excess over $500,000

Not over $2,550

Over $2,550 but not over $9,150
Over $9,150 but not over $12,500
Over $12,500

Estates and Trusts

10% of the taxable income

$255 plus 25% of the excess over $2,550

$1,905 plus 35% of the excess over $9,150
$3,077.50 plus 38.5% of the excess over $12,500

The bracket thresholds are all adjusted for inflation and then rounded to the next lowest
multiple of $100 in future years. Unlike present law (which uses a measure of the consumer
price index for all-urban consumers), the new inflation adjustment uses the chained consumer

price index for all-urban consumers.

Simplification of tax on unearned income of children

The proposal simplifies the “kiddie tax” by effectively applying ordinary and capital
gains rates applicable to trusts and estates to the net unearned income of a child. Thus, taxable
income attributable to earned income is taxed according to an unmarried taxpayers’ brackets and
rates. Taxable income attributable to net unearned income is taxed according to the brackets
applicable to trusts and estates, with respect to both ordinary income and income taxed at





preferential rates. The child’s tax is no longer affected by the tax situation of the child’s parent
or the unearned income of any siblings.

Replacing CPI1-U with chained CPI-U

The proposal requires the use of the chained CPI-U (“C-CPI-U”) to index tax parameters
currently indexed by the CPI-U. The C-CPI-U is also developed and published by the
Department of Labor, and differs from the CPI-U in that it accounts for the ability of individuals
to alter their consumption patterns in response to relative price changes. Values that are reset for
2018, such as the bracket thresholds and standard deduction, are indexed by the C-CPI-U in
taxable years beginning after December 31, 2018. Other indexed values in the code switch from
CPI-U indexing to C-CPI-U indexing going forward in taxable years beginning after December
31, 2017.

Maximum rates on capital gains and qualified dividends

The proposal generally retains the present-law maximum rates on net capital gain and
qualified dividends. The breakpoints between the zero- and 15-percent rates (“15-percent
breakpoint”) and the 15- and 20-percent rates (“20-percent breakpoint™) are the same amounts as
the breakpoints under present law, except the breakpoints are indexed using the C-CPI-U in
taxable years beginning after 2017. Thus, for 2018, the 15-percent breakpoint is $77,200 for
joint returns and surviving spouses (one-half of this amount for married taxpayers filing
separately), $51,700 for heads of household, $2,600 for estates and trusts, and $38,600 for other
unmarried individuals. The 20-percent breakpoint is $479,000 for joint returns and surviving
spouses (one-half of this amount for married taxpayers filing separately), $452,400 for heads of
household, $12,700 for estates and trusts, and $425,800 for other unmarried individuals.

Therefore, in the case of an individual (including an estate or trust) with adjusted net
capital gain, to the extent the gain would not result in taxable income exceeding the 15-percent
breakpoint, such gain is not taxed. Any adjusted net capital gain which would result in taxable
income exceeding the 15-percent breakpoint but not exceeding the 20-percent breakpoint is taxed
at 15 percent. The remaining adjusted net capital gain is taxed at 20 percent.

As under present law, unrecaptured section 1250 gain generally is taxed at a maximum
rate of 25 percent, and 28-percent rate gain is taxed at a maximum rate of 28 percent.

Paid preparer due diligence reqguirement for head of household status

The proposal directs the Secretary of the Treasury to promulgate due diligence
requirements for paid preparers in determining eligibility for a taxpayer to file as head of
household. A penalty of $500 is imposed for each failure to meet these requirements.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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2. Increase in standard deduction
Present Law

Under present law, an individual who does not elect to itemize deductions may reduce his
adjusted gross income (“AGI”) by the amount of the applicable standard deduction in arriving at
his taxable income. The standard deduction is the sum of the basic standard deduction and, if
applicable, the additional standard deduction. The basic standard deduction varies depending
upon a taxpayer’s filing status. For 2017, the amount of the basic standard deduction is $6,350
for single individuals and married individuals filing separate returns, $9,350 for heads of
households, and $12,700 for married individuals filing a joint return and surviving spouses. An
additional standard deduction is allowed with respect to any individual who is elderly or blind.'*
The amount of the standard deduction is indexed annually for inflation.

In the case of a dependent for whom a deduction for a personal exemption is allowed to
another taxpayer, the standard deduction may not exceed the greater of (i) $1,050 (in 2017) or
(i1) the sum of $350 (in 2017) plus the individual’s earned income.

Description of Proposal

The proposal increases the basic standard deduction for individuals across all filing
statuses. Under the proposal, the amount of the standard deduction is increased to $24,000 for
married individuals filing a joint return, $18,000 for head-of-household filers, and $12,000 for all
other taxpayers. The amount of the standard deduction is indexed for inflation using the chained
consumer price index for all-urban consumers for taxable years beginning after December 31,
2018.

The additional standard deduction for the elderly and the blind is not changed by the
proposal.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
3. Repeal of the deduction for personal exemptions
Present Law

Under present law, in determining taxable income, an individual reduces AGI by any
personal exemption deductions and either the applicable standard deduction or his or her
itemized deductions. Personal exemptions generally are allowed for the taxpayer, his or her
spouse, and any dependents. For 2017, the amount deductible for each personal exemption is
$4,050. This amount is indexed annually for inflation. The personal exemption amount is

14 For 2017, the additional amount is $1,250 for married taxpayers (for each spouse meeting the applicable
criterion) and surviving spouses. The additional amount for single individuals and heads of households is $1,550.
An individual who qualifies as both blind and elderly is entitled to two additional standard deductions, for a total
additional amount (for 2017) of $2,500 or $3,100, as applicable.
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phased out in the case of an individual with AGI in excess of $313,800 for taxpayers filing
jointly, $287,650 for heads of household and $261,500 for all other filers. In addition, no
personal exemption is allowed in the case of a dependent if a deduction is allowed to another
taxpayer.

Withholding rules

Under present law, the amount of tax required to be withheld by employers from a
taxpayer’s wages is based in part on the number of withholding exemptions a taxpayer claims on
his Form W-4. An employee is entitled to the following exemptions: (1) an exemption for
himself, unless he allowed to be claimed as a dependent of another person; (2) an exemption to
which the employee’s spouse would be entitled, if that spouse does not file a Form W-4 for that
taxable year claiming an exemption described in (1); (3) an exemption for each individual who is
a dependent (but only if the employee’s spouse has not also claimed such a withholding
exemption on a Form W-4); (4) additional withholding allowances (taking into account estimated
itemized deductions, estimated tax credits, and additional deductions as provided by the
Secretary of the Treasury); and (5) a standard deduction allowance.

Filing requirements

Under present law, an unmarried individual is required to file a tax return for the taxable
year if in that year the individual had income which equals or exceeds the exemption amount
plus the standard deduction applicable to such individual (i.e., single, head of household, or
surviving spouse). An individual entitled to file a joint return is required to do so unless that
individual’s gross income, when combined with the individual’s spouse’s gross income for the
taxable year, is less than the sum of twice the exemption amount plus the basic standard
deduction applicable to a joint return, provided that such individual and his spouse, at the close
of the taxable year, had the same household as their home.

Trusts and estates

In lieu of the deduction for personal exemptions, an estate is allowed a deduction of $600. A
trust is allowed a deduction of $100; $300 if required to distribute all its income currently; and
an amount equal to the personal exemption of an individual in the case of a qualified disability
trust.

Description of Proposal

The proposal repeals the deduction for personal exemptions.

The proposal modifies the requirements for those who are required to file a tax return. In
the case of an individual who is not married, such individual is required to file a tax return if the
taxpayer’s gross income for the taxable year exceeds the applicable standard deduction.

Married individuals are required to file a return if that individual’s gross income, when combined
with the individual’s spouse’s gross income for the taxable year, is more than the standard
deduction applicable to a joint return, provided that: (i) such individual and his spouse, at the
close of the taxable year, had the same household as their home; (ii) the individual’s spouse does
not make a separate return; and (iii) neither the individual nor his spouse is a dependent of
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another taxpayer who has income (other than earned income) in excess of $500 (indexed for
inflation).

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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B. Treatment of Business Income of Individuals
1. Allow 17.4-percent deduction to certain pass-through income
Present Law

Individual income tax rates

To determine regular tax liability, an individual taxpayer generally must apply the tax
rate schedules (or the tax tables) to his or her regular taxable income. The rate schedules are
broken into several ranges of income, known as income brackets, and the marginal tax rate
increases as a taxpayer’s income increases. Separate rate schedules apply based on an
individual’s filing status (i.e, single, head of household, married filing jointly, or married filing
separately). For 2017, the regular individual income tax rate schedule provides rates of 10, 15,
25,28, 33, 35, and 39.6 percent.

Partnerships

Partnerships generally are treated for Federal income tax purposes as pass-through
entities not subject to tax at the entity level.!> Items of income (including tax-exempt income),
gain, loss, deduction, and credit of the partnership are taken into account by the partners in
computing their income tax liability (based on the partnership’s method of accounting and
regardless of whether the income is distributed to the partners).!® A partner’s deduction for
partnership losses is limited to the partner’s adjusted basis in its partnership interest.!” Losses
not allowed as a result of that limitation generally are carried forward to the next year. A
partner’s adjusted basis in the partnership interest generally equals the sum of (1) the partner’s
capital contributions to the partnership, (2) the partner’s distributive share of partnership income,
and (3) the partner’s share of partnership liabilities, less (1) the partner’s distributive share of
losses allowed as a deduction and certain nondeductible expenditures, and (2) any partnership
distributions to the partner.!® Partners generally may receive distributions of partnership
property without recognition of gain or loss, subject to some exceptions. '

15 Sec. 701.

16 Sec. 702(a).

17" Sec. 704(d). In addition, passive loss and at-risk limitations limit the extent to which certain types of
income can be offset by partnership deductions (sections 469 and 465). These limitations do not apply to corporate
partners (except certain closely-held corporations) and may not be important to individual partners who have
partner-level passive income from other investments.

18 Sec. 705.

19 Sec. 731. Gain or loss may nevertheless be recognized, for example, on the distribution of money or

marketable securities, distributions with respect to contributed property, or in the case of disproportionate
distributions (which can result in ordinary income).
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Partnerships may allocate items of income, gain, loss, deduction, and credit among the
partners, provided the allocations have substantial economic effect.?’ In general, an allocation
has substantial economic effect to the extent the partner to which the allocation is made receives
the economic benefit or bears the economic burden of such allocation and the allocation
substantially affects the dollar amounts to be received by the partners from the partnership
independent of tax consequences.?!

State laws of every State provide for limited liability companies®? (“LLCs”), which are
neither partnerships nor corporations under applicable State law, but which are generally treated
as partnerships for Federal tax purposes.*®

Under present law, a publicly traded partnership generally is treated as a corporation for
Federal tax purposes.?* For this purpose, a publicly traded partnership means any partnership if
interests in the partnership are traded on an established securities market or interests in the
partnership are readily tradable on a secondary market (or the substantial equivalent thereof).?

An exception from corporate treatment is provided for certain publicly traded
partnerships, 90 percent or more of whose gross income is qualifying income.?®

2 Sec. 704(b)(2).
2l Treas. Reg. sec. 1.704-1(b)(2).

22 The first LLC statute was enacted in Wyoming in 1977. All States (and the District of Columbia) now
have an LLC statute, though the tax treatment of LLCs for State tax purposes may differ.

23 Under Treasury regulations promulgated in 1996, any domestic nonpublicly traded unincorporated entity
with two or more members generally is treated as a partnership for federal income tax purposes, while any single-
member domestic unincorporated entity generally is treated as disregarded for Federal income tax purposes (i.e.,
treated as not separate from its owner). Instead of the applicable default treatment, however, an LLC may elect to be
treated as a corporation for Federal income tax purposes. Treas. Reg. sec. 301.7701-3. These are known as the
“check-the-box” regulations.

24 Sec. 7704(a).
25 Sec. 7704(b).

26 Sec. 7704(c)(2). Qualifying income is defined to include interest, dividends, and gains from the
disposition of a capital asset (or of property described in section 1231(b)) that is held for the production of income
that is qualifying income. Sec. 7704(d). Qualifying income also includes rents from real property, gains from the
sale or other disposition of real property, and income and gains from the exploration, development, mining or
production, processing, refining, transportation (including pipelines transporting gas, oil, or products thereof), or the
marketing of any mineral or natural resource (including fertilizer, geothermal energy, and timber), industrial source
carbon dioxide, or the transportation or storage of certain fuel mixtures, alternative fuel, alcohol fuel, or biodiesel
fuel. It also includes income and gains from commodities (not described in section 1221(a)(1)) or futures, options,
or forward contracts with respect to such commodities (including foreign currency transactions of a commodity
pool) where a principal activity of the partnership is the buying and selling of such commodities, futures, options, or
forward contracts. However, the exception for partnerships with qualifying income does not apply to any
partnership resembling a mutual fund (i.e., that would be described in section 851(a) if it were a domestic
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S corporations

For Federal income tax purposes, an S corporation®’ generally is not subject to tax at the
corporate level.?® Items of income (including tax-exempt income), gain, loss, deduction, and
credit of the S corporation are taken into account by the S corporation shareholders in computing
their income tax liabilities (based on the S corporation’s method of accounting and regardless of
whether the income is distributed to the shareholders). A shareholder’s deduction for corporate
losses is limited to the sum of the shareholder’s adjusted basis in its S corporation stock and the
indebtedness of the S corporation to such shareholder. Losses not allowed as a result of that
limitation generally are carried forward to the next year. A shareholder’s adjusted basis in the
S corporation stock generally equals the sum of (1) the shareholder’s capital contributions to the
S corporation and (2) the shareholder’s pro rata share of S corporation income, less (1) the
shareholder’s pro rata share of losses allowed as a deduction and certain nondeductible
expenditures, and (2) any S corporation distributions to the shareholder.?

In general, an S corporation shareholder is not subject to tax on corporate distributions
unless the distributions exceed the shareholder’s basis in the stock of the corporation.

Electing S corporation status

To be eligible to elect S corporation status, a corporation may not have more than
100 shareholders and may not have more than one class of stock.>° Only individuals (other than
nonresident aliens), certain tax-exempt organizations, and certain trusts and estates are permitted
shareholders of an S corporation.

Sole proprietorships

Unlike a C corporation, partnership, or S corporation, a business conducted as a sole
proprietorship is not treated as an entity distinct from its owner for Federal income tax

corporation), which includes a corporation registered under the Investment Company Act of 1940 (Pub. L. No. 76-
768 (1940)) as a management company or unit investment trust (sec. 7704(c)(3)).

27 An S corporation is so named because its Federal tax treatment is governed by subchapter S of the Code.
28 Secs. 1363 and 1366.

2 Sec. 1367. If any amount that would reduce the adjusted basis of a shareholder’s S corporation stock
exceeds the amount that would reduce that basis to zero, the excess is applied to reduce (but not below zero) the
shareholder’s basis in any indebtedness of the S corporation to the shareholder. If, after a reduction in the basis of
such indebtedness, there is an event that would increase the adjusted basis of the shareholder’s S corporation stock,
such increase is instead first applied to restore the reduction in the basis of the shareholder’s indebtedness.

Sec. 1367(b)(2).

30 Sec. 1361. For this purpose, a husband and wife and all members of a family are treated as one
shareholder. Sec. 1361(c)(1).
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purposes.’! Rather, the business owner is taxed directly on business income, and files

Schedule C (sole proprietorships generally), Schedule E (rental real estate and royalties), or
Schedule F (farms) with his or her individual tax return. Furthermore, transfer of a sole
proprietorship is treated as a transfer of each individual asset of the business. Nonetheless, a sole
proprietorship is treated as an entity separate from its owner for employment tax purposes,* for
certain excise taxes,”* and certain information reporting requirements.>*

Description of Proposal

An individual taxpayer generally may deduct 17.4 percent of domestic qualified business
income from a partnership, S corporation, or sole proprietorship.

The deduction does not apply to specified service businesses, except in the case of a
taxpayer whose taxable income does not exceed $150,000 (for married individuals filing jointly;
$75,000 for other individuals). The benefit of the deduction for service providers is phased out
over a $50,000 range (for married individuals filing jointly; $25,000 for other individuals). The
phaseout applies for taxable income exceeding $150,000 (for married individuals filing jointly;
$75,000 for other individuals).

In the case of a taxpayer who has qualified business income from a partnership or S
corporation, the amount of the deduction is limited to 50 percent of the W-2 wages of the
taxpayer. W-2 wages of a person is the sum of wages subject to wage withholding, elective
deferrals, and deferred compensation paid by the person during the calendar year ending during
the taxable year. Only those wages that are properly allocable to qualified business income are
taken into account.

Qualified business income for a taxable year means the net amount of domestic qualified
items of income, gain, deduction, and loss with respect to the taxpayer’s qualified businesses
(that is, any trade or business other than specified service trades or businesses, defined below).
The determination of qualified items of income, gain, deduction, and loss takes into account
these items only to the extent included or allowed in the determination of taxable income for the
year. For example, if in a taxable year, a qualified business has 100 of ordinary income from
inventory sales, and makes an expenditure of 25 that is required to be capitalized and amortized
over 5 years under applicable tax rules, the net business income is 100 minus 5 (current-year
ordinary amortization deduction), or 95. The qualified business income is not reduced by the

31" A single-member unincorporated entity is disregarded for Federal income tax purposes, unless its owner
elects to be treated as a C corporation. Treas. Reg. sec. 301.7701-3(b)(1)(ii). Sole proprietorships often are
conducted through legal entities for nontax reasons. While sole proprietorships generally may have no more than
one owner, a married couple that files a joint return and jointly owns and operates a business may elect to have that
business treated as a sole proprietorship under section 761(f).

32 Treas. Reg. sec. 301.7701-2(c)(2)(iv).
33 Treas. Reg. sec. 301.7701-2(c)(2)(v).

3 Treas. Reg. sec. 301.7701-2(c)(2)(vi).

17





entire amount of the capital expenditure, only by the amount deductible in determining taxable
income for the year.

Dividends from a real estate investment trust (other than any portion that is a capital gain
dividend) are qualified items of income for this purpose. Similarly, dividends that are includable
in gross income from certain cooperative are qualified items of income for this purpose.

If the amount of qualified business income is less than zero for a taxable year, i.e., is a
loss, the amount of the loss is treated as a loss from qualified businesses in the next taxable year.

Qualified business income does not include any amount paid by an S corporation that is
treated as reasonable compensation of the taxpayer. Similarly, qualified business income does
not include any amount allocated or distributed by a partnership to a partner who is acting other
than in his or her capacity as a partner for services, and does not include any amount that is a
guaranteed payment for services actually rendered to or on behalf of a partnership to the extent
that the payment is in the nature of remuneration for those services.

Qualified business income or loss does not include certain investment-related income,
gain, deductions, or loss.

A specified service trade or business means any trade or business activity involving the
performance of services in the fields of health, law, engineering, architecture, accounting,
actuarial science, performing arts, consulting, athletics, financial services, brokerage services, or
any trade or business where the principal asset of such trade or business is the reputation or skill
of one or more of its employees.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
2. Limitation on losses for taxpayers other than corporations
Present Law

Loss limitation rules applicable to individuals

Passive loss rules

The passive loss rules limit deductions and credits from passive trade or business
activities.”® The passive loss rules apply to individuals, estates and trusts, and closely held
corporations. A passive activity for this purpose is a trade or business activity in which the
taxpayer owns an interest, but in which the taxpayer does not materially participate. A taxpayer
is treated as materially participating in an activity only if the taxpayer is involved in the

35 Sec. 469.
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operation of the activity on a basis that is regular, continuous, and substantial.** Deductions

attributable to passive activities, to the extent they exceed income from passive activities,
generally may not be deducted against other income. Deductions and credits that are suspended
under these rules are carried forward and treated as deductions and credits from passive activities
in the next year. The suspended losses from a passive activity are allowed in full when a
taxpayer disposes of his entire interest in the passive activity to an unrelated person.

Excess farm loss rules

A limitation on excess farm losses applies to taxpayers other than C corporations.’’ If a
taxpayer other than a C corporation receives an applicable subsidy for the taxable year, the
amount of the excess farm loss is not allowed for the taxable year, and is carried forward and
treated as a deduction attributable to farming businesses in the next taxable year. An excess farm
loss for a taxable year means the excess of aggregate deductions that are attributable to farming
businesses over the sum of aggregate gross income or gain attributable to farming businesses
plus the threshold amount. The threshold amount is the greater of (1) $300,000 ($150,000 for
married individuals filing separately), or (2) for the five-consecutive-year period preceding the
taxable year, the excess of the aggregate gross income or gain attributable to the taxpayer's
farming businesses over the aggregate deductions attributable to the taxpayer's farming
businesses.

Description of Proposal

The proposal expands the limitation on excess farm losses. Under the proposal, excess
business losses of a taxpayer other than a C corporation are not allowed for the taxable year.
Such losses are carried forward and treated as part of the taxpayer's net operating loss (NOL)
carryforward in subsequent taxable years. NOL carryovers are allowed for a taxable year up to
the lesser of the carryover amount or 90 percent of taxable income determined without regard to
the deduction for NOLs.

An excess business loss for the taxable year is the excess of aggregate deductions of the
taxpayer attributable to trades or businesses of the taxpayer, over the sum of aggregate gross
income or gain of the taxpayer plus a threshold amount. The threshold amount for a taxable year
is $500,000 for married individuals filing jointly, and $250,000 for other individuals. The
$500,000 and $250,000 thresholds are indexed for inflation.

In the case of a partnership or S corporation, the proposal applies at the partner or
shareholder level. Each partner's or S corporation shareholder's share of items of income, gain,
deduction, or loss of the partnership or S corporation are taken into account in applying the
limitation under the proposal for the taxable year of the partner or S corporation. Regulatory
authority is provided to apply the proposal to any other passthrough entity to the extent necessary

36 Regulations provide more detailed standards for material participation. See Treas. Reg. sec. 1.469-5
and -5T.

37 Sec. 461()).
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to carry out the proposal. Regulatory authority is also provided to require any additional
reporting as the Secretary determines is appropriate to carry out the purposes of the proposal.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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C. Reform of the Child Tax Credit
Present Law

An individual may claim a tax credit for each qualifying child under the age of 17. The
amount of the credit per child is $1,000. A child who is not a citizen, national, or resident of the
United States cannot be a qualifying child.

The aggregate amount of child credits that may be claimed is phased out for individuals
with income over certain threshold amounts. Specifically, the otherwise allowable child tax
credit is reduced by $50 for each $1,000 (or fraction thereof) of modified adjusted gross income
(“AGI”) over $75,000 for single individuals or heads of households, $110,000 for married
individuals filing joint returns, and $55,000 for married individuals filing separate returns. For
purposes of this limitation, modified AGI includes certain otherwise excludable income earned
by U.S. citizens or residents living abroad or in certain U.S. territories.

The credit is allowable against both the regular tax and the alternative minimum tax
(“AMT”). To the extent the child credit exceeds the taxpayer’s tax liability, the taxpayer is
eligible for a refundable credit*® (the “additional child tax credit”) equal to 15 percent of earned
income in excess of $3,000 (the “earned income” formula).

Families with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the earned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s Social Security taxes exceed the taxpayer’s earned income credit
(“EIC”).

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. At the taxpayer’s election, combat pay may be
treated as earned income for these purposes. Unlike the EIC, which also includes the preceding
items in its definition of earned income, the additional child tax credit is based only on earned
income to the extent it is included in computing taxable income. For example, some ministers’
parsonage allowances are considered self-employment income, and thus are considered earned
income for purposes of computing the EIC, but the allowances are excluded from gross income
for individual income tax purposes, and thus are not considered earned income for purposes of
the additional child tax credit since the income is not included in taxable income.

Any credit or refund allowed or made to an individual under this provision (including to
any resident of a U.S. possession) is not taken into account as income and is not be taken into
account as resources for the month of receipt and the following two months for purposes of
determining eligibility of such individual or any other individual for benefits or assistance, or the
amount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.

3% The refundable credit may not exceed the maximum credit per child of $1,000.
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Description of Proposal

The proposal increases the child tax credit to $1,650 per qualifying child. Additionally,
the age limit for a qualifying child is increased by one year, such that a taxpayer may claim the
credit with respect to any qualifying child under the age of 18.

The credit is further modified to provide for a $500 nonrefundable credit for qualifying
dependents other than qualifying children. The proposal generally retains the present-law
definition of dependent.

In 2018, the threshold at which the credit begins to phase out is increased to $1,000,000
for married taxpayers filing a joint return and $500,000 in the case of all other taxpayers. These
amounts are not indexed for inflation.

The proposal lower the earned income threshold for the refundable child tax credit to
$2,500. As under present law, the maximum amount refundable may not exceed $1,000 per
qualifying child. Under the proposal, this $1,000 threshold is indexed for inflation with a base
year of 2017, rounding up to the nearest $100 (such that the threshold is $1,100 in 2018). In
order to receive the refundable portion of the child tax credit, a taxpayer must include a Social
Security number for each qualifying child for whom the credit is claimed on the tax return.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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D. Simplification and Reform of Deductions and Exclusions
1. Repeal of deduction for taxes not paid or accrued in a trade or business
Present Law

Individuals are permitted a deduction for certain taxes paid or accrued, whether or not
incurred in a taxpayer’s trade or business. These taxes are: (i) State, local and foreign real
property taxes;” (ii) State and local personal property taxes;* (iii) State, local and foreign
income, war profits, and excess profits taxes.*! At the election of the taxpayer, an itemized
deduction may be taken for State and local general sales taxes in lieu of the itemized deduction
for State and local income taxes.*?

Property taxes may be allowed as a deduction in computing adjusted gross income if
incurred in connection with property used in a trade or business; otherwise they are an itemized
deduction. In the case of State and local income taxes, the deduction is an itemized deduction
notwithstanding that the tax may be imposed on profits from a trade or business.*’

Individuals also are permitted a deduction for Federal and State generation skipping
transfer tax (“GST tax”) imposed on certain income distributions that are included in the gross
income of the distributee.*

In determining a taxpayer’s alternative minimum taxable income, no itemized deduction
for property, income, or sales tax is allowed.

Description of Proposal

The proposal provides that in the case of an individual, State, local and foreign property
taxes and State and local sales taxes are allowed as a deduction only when paid or accrued in
carrying on a trade or business or an activity described in section 212 (relating to expenses for
the production of income).*> Thus, the proposal allows only those deductions for State, local and
foreign property taxes, and sales taxes, that are presently deductible in computing income on an
individual’s Schedule C, Schedule E, or Schedule F on such individual’s tax return. For

% Sec. 164(a)(1).
40 Sec. 164(a)(2).

41 Sec. 164(a)(3). A foreign tax credit, in lieu of a deduction, is allowable for foreign taxes if the taxpayer
so elects.

2 Sec. 164(b)(5).

43 See H. Rep. No. 1365 to accompany Individual Income Tax Bill of 1944 (78" Cong., 2d. Sess.),
reprinted at 19 C.B. 839 (1944).

“ Sec. 164(a)(4).

45 The proposal does not modify the deductibility of GST tax imposed on certain income distributions.

23





instance, in the case of property taxes, an individual may deduct such items only if these taxes
were imposed on business assets (such as residential rental property).

The proposal also provides that in the case of an individual, State and local income, war
profits, and excess profits taxes are not allowable as a deduction.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
2. Modification of deduction for home mortgage interest
Present Law

As a general matter, personal interest is not deductible.*® Qualified residence interest is
not treated as personal interest and is allowed as an itemized deduction, subject to limitations.*’
Qualified residence interest means interest paid or accrued during the taxable year on either
acquisition indebtedness or home equity indebtedness. A qualified residence means the
taxpayer’s principal residence and one other residence of the taxpayer selected to be a qualified
residence. A qualified residence can be a house, condominium, cooperative, mobile home, house
trailer, or boat.

Acquisition indebtedness

Acquisition indebtedness is indebtedness that is incurred in acquiring, constructing or
substantially improving a qualified residence of the taxpayer and which secures the residence.
The maximum amount treated as acquisition indebtedness is $1 million ($500,000 in the case of
a married person filing a separate return).

Acquisition indebtedness also includes indebtedness from the refinancing of other
acquisition indebtedness but only to the extent of the amount (and term) of the refinanced
indebtedness. Thus, for example, if the taxpayer incurs $200,000 of acquisition indebtedness to
acquire a principal residence and pays down the debt to $150,000, the taxpayer’s acquisition
indebtedness with respect to the residence cannot thereafter be increased above $150,000 (except
by indebtedness incurred to substantially improve the residence).

Interest on acquisition indebtedness is allowable in computing alternative minimum
taxable income. However, in the case of a second residence, the acquisition indebtedness may
only be incurred with respect to a house, apartment, condominium, or a mobile home that is not
used on a transient basis.

4 Sec. 163(h)(1).

47 Sec. 163(h)(2)(D) and (h)(3).
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Home equity indebtedness

Home equity indebtedness is indebtedness (other than acquisition indebtedness) secured
by a qualified residence.

The amount of home equity indebtedness may not exceed $100,000 ($50,000 in the case
of a married individual filing a separate return) and may not exceed the fair market value of the
residence reduced by the acquisition indebtedness.

Interest on home equity indebtedness is not deductible in computing alternative minimum
taxable income.

Interest on qualifying home equity indebtedness is deductible, regardless of how the
proceeds of the indebtedness are used. For example, personal expenditures may include health
costs and education expenses for the taxpayer’s family members or any other personal expenses
such as vacations, furniture, or automobiles. A taxpayer and a mortgage company can contract
for the home equity indebtedness loan proceeds to be transferred to the taxpayer in a lump sum
payment (e.g., a traditional mortgage), a series of payments (€.g., a reverse mortgage), or the
lender may extend the borrower a line of credit up to a fixed limit over the term of the loan (e.g.,
a home equity line of credit).

Thus, the aggregate limitation on the total amount of a taxpayer’s acquisition
indebtedness and home equity indebtedness with respect to a taxpayer’s principal residence and a
second residence that may give rise to deductible interest is $1,100,000 ($550,000, for married
persons filing a separate return).

Description of Proposal

The proposal repeals the deduction for interest on home equity indebtedness.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
3. Modification of deduction for personal casualty and theft losses
Present Law

A taxpayer may generally claim a deduction for any loss sustained during the taxable
year, not compensated by insurance or otherwise. For individual taxpayers, deductible losses
must be incurred in a trade or business or other profit-seeking activity or consist of property
losses arising from fire, storm, shipwreck, or other casualty, or from theft.*® Personal casualty or
theft losses are deductible only if they exceed $100 per casualty or theft. In addition, aggregate

4 Sec. 165(c).
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net casualty and theft losses are deductible only to the extent they exceed ten percent of an
individual taxpayer’s adjusted gross income.

Description of Proposal

The proposal modifies the deduction for personal casualty and theft losses. Under the
proposal, a taxpayer may claim a personal casualty loss (subject to the limitations described
above) if such loss was incurred in a disaster declared by the President under section 401 of the
Robert T. Stafford Disaster Relief and Emergency Assistance Act.

Effective Date

The proposal is effective for losses incurred in taxable years beginning after December
31,2017.

4. Repeal of deduction for tax preparation expenses
Present Law

For regular income tax purposes, individuals are allowed an itemized deduction for
expenses for the production of income. These expenses are defined as ordinary and necessary
expenses paid or incurred in a taxable year: (1) for the production or collection of income; (2) for
the management, conservation, or maintenance of property held for the production of income; or
(3) in connection with the determination, collection, or refund of any tax.*’

Description of Proposal

The proposal repeals the deduction for expenses in connection with the determination,
collection, or refund of any tax.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
5. Repeal of miscellaneous itemized deductions subject to the two-percent floor
Present Law

Individuals may claim itemized deductions for certain miscellaneous expenses. Certain of
these expenses are not deductible unless, in aggregate, they exceed two percent of the taxpayer’s

4 Sec. 212.
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adjusted gross income (“AGI”).>° The deductions described below are subject to the aggregate
two-percent floor.>!

Expenses for the production or collection of income

Individuals may deduct all ordinary and necessary expenses paid or incurred during the
taxable year for the production or collection of income.>?

Present law and IRS guidance provide examples of items that may be deducted under this
provision. This non-exhaustive list includes:**

e Appraisal fees for a casualty loss or charitable contribution;

e Casualty and theft losses from property used in performing services as an employee;

e C(Clerical help and office rent in caring for investments;

e Depreciation on home computers used for investments;

e Excess deductions (including administrative expenses) allowed a beneficiary on
termination of an estate or trust;

e Fees to collect interest and dividends;

e Hobby expenses, but generally not more than hobby income;

e Indirect miscellaneous deductions from pass-through entities;

e Investment fees and expenses;

e Loss on deposits in an insolvent or bankrupt financial institution;

e Loss on traditional IRAs or Roth IRAs, when all amounts have been distributed;
¢ Repayments of income;

e Safe deposit box rental fees, except for storing jewelry and other personal effects;
e Service charges on dividend reinvestment plans; and

e Trustee's fees for an IRA, if separately billed and paid.

W

0 Sec. 67(a).

51 The miscellaneous itemized deduction for tax preparation expenses is described in a separate section of
this document.

32 Sec. 212(1).

33 See IRS Publication 529, “Miscellaneous Deductions” (2016), p. 9.
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Unreimbursed expenses attributable to the trade or business of being an employee

In general, unreimbursed business expenses incurred by an employee are deductible, but
only as an itemized deduction and only to the extent the expenses exceed two percent of adjusted
gross income.>*

Present law and IRS guidance provide examples of items that may be deducted under this
provision. This non-exhaustive list includes:>

¢ Business bad debt of an employee;

¢ Business liability insurance premiums;

e Damages paid to a former employer for breach of an employment contract;

e Depreciation on a computer a taxpayer’s employer requires him to use in his work;

e Dues to a chamber of commerce if membership helps the taxpayer perform his job;

e Dues to professional societies;

e Educator expenses;>*

¢ Home office or part of a taxpayer’s home used regularly and exclusively in the
taxpayer’s work;

e Job search expenses in the taxpayer’s present occupation;
e Laboratory breakage fees;

e Legal fees related to the taxpayer’s job;

e Licenses and regulatory fees;

e Malpractice insurance premiums;

e Medical examinations required by an employer;

e Occupational taxes;

e Passport fees for a business trip;

e Repayment of an income aid payment received under an employer's plan;
e Research expenses of a college professor;

e Rural mail carriers' vehicle expenses;

e Subscriptions to professional journals and trade magazines related to the taxpayer’s
work;

3

4 Secs. 62(a)(1) and 67.

w

5> See IRS Publication 529, “Miscellaneous Deductions” (2016), p. 3.

%6 Under a special provision, these expenses are deductible “above the line” up to $250.
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e Tools and supplies used in the taxpayer’s work;

e Purchase of travel, transportation, meals, entertainment, gifts, and local lodging
related to the taxpayer’s work;

e Union dues and expenses;
e  Work clothes and uniforms if required and not suitable for everyday use; and

e Work-related education.

Other miscellaneous itemized deductions subject to the two-percent floor

Other miscellaneous itemized deductions subject to the two-percent floor include:

e Repayments of income received under a claim of right (only subject to the two-
percent floor if less than $3,000);

e Repayments of Social Security benefits; and
e The share of deductible investment expenses from pass-through entities.

Description of Proposal

The proposal repeals all miscellaneous itemized deductions that are subject to the two-
percent floor under present law.>’

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
6. Increase percentage limit for charitable contributions of cash to public charities

Present Law

In general

The Code allows taxpayers to reduce their income tax liability by taking deductions for
contributions to certain organizations, including charities, Federal, State, local and Indian tribal
governments, and certain other organizations.

To be deductible, a charitable contribution generally must meet several threshold
requirements. First, the recipient of the transfer must be eligible to receive charitable
contributions (i.e., an organization or entity described in section 170(c)). Second, the transfer
must be made with gratuitous intent and without the expectation of a benefit of substantial

57 For a description of the repeal of the deduction for tax preparation expenses, please see “Repeal of
deduction for tax preparation expenses.”
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economic value in return. Third, the transfer must be complete and generally must be a transfer
of a donor’s entire interest in the contributed property (i.e., not a contingent or partial interest
contribution). To qualify for a current year charitable deduction, payment of the contribution
must be made within the taxable year.’® Fourth, the transfer must be of money or property—
contributions of services are not deductible. Finally, the transfer must be substantiated and in the
proper form.

As discussed below, special rules limit the deductibility of a taxpayer’s charitable
contributions in a given year to a percentage of income, and those rules, in part, turn on whether
the organization receiving the contributions is a public charity or a private foundation. Other
special rules determine the deductible value of contributed property for each type of property.

Percentage limits on charitable contributions

Individual taxpavyers

Charitable contributions by individual taxpayers are limited to a specified percentage of
the individual’s contribution base. The contribution base is the taxpayer’s adjusted gross income
(“AGI”) for a taxable year, disregarding any net operating loss carryback to the year under
section 172.% In general, more favorable (higher) percentage limits apply to contributions of
cash and ordinary income property than to contributions of capital gain property. More
favorable limits also generally apply to contributions to public charities (and certain operating
foundations) than to contributions to nonoperating private foundations.

More specifically, the deduction for charitable contributions by an individual taxpayer of
cash and property that is not appreciated to a charitable organization described in section
170(b)(1)(A) (public charities, private foundations other than nonoperating private foundations,
and certain governmental units) may not exceed 50 percent of the taxpayer’s contribution base.
Contributions of this type of property to nonoperating private foundations generally may be
deducted up to the lesser of 30 percent of the taxpayer’s contribution base or the excess of (i) 50
percent of the contribution base over (ii) the amount of contributions subject to the 50 percent
limitation.

Contributions of appreciated capital gain property to public charities and other
organizations described in section 170(b)(1)(A) generally are deductible up to 30 percent of the
taxpayer’s contribution base (after taking into account contributions other than contributions of
capital gain property). An individual may elect, however, to bring all these contributions of
appreciated capital gain property for a taxable year within the 50-percent limitation category by
reducing the amount of the contribution deduction by the amount of the appreciation in the
capital gain property. Contributions of appreciated capital gain property to nonoperating private
foundations are deductible up to the lesser of 20 percent of the taxpayer’s contribution base or

58 Sec. 170(a)(1).

% Sec. 170(b)(1)(G).
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the excess of (i) 30 percent of the contribution base over (ii) the amount of contributions subject
to the 30 percent limitation.

Finally, contributions that are for the use of (not to) the donee charity get less favorable
percentage limits. Contributions of capital gain property for the use of public charities and other
organizations described in section 170(b)(1)(A) also are limited to 20 percent of the taxpayer’s
contribution base. Property contributed for the use of an organization generally has been
interpreted to mean property contributed in trust for the organization.®® Charitable contributions
of income interests (where deductible) also generally are treated as contributions for the use of
the donee organization.

Table 3.—Charitable Contribution Percentage Limits For Individual Taxpayers®!

Capital Gain Capital Gain

Ordinary Income Property to the Property for the use
Property and Cash Recipient®? of the Recipient

Public Charities, Private @
Operating Foundations, and 50% 30% 20%
Private Distributing Foundations

Nonoperating Private
Foundations 30% 20% 20%

Corporate taxpayers

A corporation generally may deduct charitable contributions up to 10 percent of the
corporation’s taxable income for the year.®* For this purpose, taxable income is determined
without regard to: (1) the charitable contributions deduction; (2) any net operating loss
carryback to the taxable year; (3) deductions for dividends received; (4) deductions for dividends

0 Rockefeller v. Commissioner, 676 F.2d 35, 39 (2d Cir. 1982).

61 Percentages shown are the percentage of an individual’s contribution base.

62 Capital gain property contributed to public charities, private operating foundations, or private
distributing foundations will be subject to the 50-percent limitation if the donor elects to reduce the fair market value
of the property by the amount that would have been long-term capital gain if the property had been sold.

3 Certain qualified conservation contributions to public charities (generally, conservation easements),
qualify for more generous contribution limits. In general, the 30-percent limit applicable to contributions of capital
gain property is increased to 100 percent if the individual making the qualified conservation contribution is a

qualified farmer or rancher or to 50 percent if the individual is not a qualified farmer or rancher.

6 Sec. 170(b)(2)(A).
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paid on certain preferred stock of public utilities; and (5) any capital loss carryback to the taxable
65
year.

Carryforwards of excess contributions

Charitable contributions that exceed the applicable percentage limit generally may be
carried forward for up to five years.%® In general, contributions carried over from a prior year are
taken into account after contributions for the current year that are subject to the same percentage
limit. Excess contributions made for the use of (rather than to) an organization generally may
not be carried forward.

Qualified conservation contributions

Preferential percentage limits and carryforward rules apply for qualified conservation
contributions.®’ In general, the 30-percent contribution base limitation on contributions of
capital gain property by individuals does not apply to qualified conservation contributions.
Instead, individuals may deduct the fair market value of any qualified conservation contribution
to an organization described in section 170(b)(1)(A) (generally, public charities) to the extent of
the excess of 50 percent of the contribution base over the amount of all other allowable
charitable contributions. These contributions are not taken into account in determining the
amount of other allowable charitable contributions. Individuals are allowed to carry forward any
qualified conservation contributions that exceed the 50-percent limitation for up to 15 years. In
the case of an individual who is a qualified farmer or rancher for the taxable year in which the
contribution is made, a qualified conservation contribution is allowable up to 100 percent of the
excess of the taxpayer’s contribution base over the amount of all other allowable charitable
contributions.

In the case of a corporation (other than a publicly traded corporation) that is a qualified
farmer or rancher for the taxable year in which the contribution is made, any qualified
conservation contribution is allowable up to 100 percent of the excess of the corporation’s
taxable income (as computed under section 170(b)(2)) over the amount of all other allowable
charitable contributions. Any excess may be carried forward for up to 15 years as a contribution
subject to the 100-percent limitation.®®

A qualified farmer or rancher means a taxpayer whose gross income from the trade or
business of farming (within the meaning of section 2032A(e)(5)) is greater than 50 percent of the
taxpayer’s gross income for the taxable year.

65 Se

o

. 170(b)2)(C).
66

Sec. 170(d).

67 Se

o

. 170(b)(1)(E).

68 Se

o

. 170(b)(2)(B).

32





Description of Proposal

The proposal increases the income-based percentage limit described in section
170(b)(1)(A) for certain charitable contributions by an individual taxpayer of cash to public
charities and certain other organizations from 50 percent to 60 percent.

Effective Date

The proposal is effective for contributions made in taxable years beginning after
December 31, 2017.

7. Repeal of overall limitation on itemized deductions
Present Law

The total amount of most otherwise allowable itemized deductions (other than the
deductions for medical expenses, investment interest and casualty, theft or gambling losses) is
limited for certain upper-income taxpayers.*® All other limitations applicable to such deductions
(such as the separate floors) are first applied and, then, the otherwise allowable total amount of
itemized deductions is reduced by three percent of the amount by which the taxpayer’s adjusted
gross income exceeds a threshold amount.

For 2017, the threshold amounts are $261,500 for single taxpayers, $287,650 for heads of
household, $313,800 for married couples filing jointly, and $156,900 for married taxpayers filing
separately. These threshold amounts are indexed for inflation. The otherwise allowable
itemized deductions may not be reduced by more than 80 percent by reason of the overall limit
on itemized deductions.

Description of Proposal

The proposal repeals the overall limitation on itemized deductions.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
8. Modification of exclusion of gain from sale of a principal residence
Present Law

A taxpayer who is an individual may exclude up to $250,000 ($500,000 if married filing
a joint return) of gain realized on the sale or exchange of a principal residence. To be eligible for
the exclusion, the taxpayer must have owned and used the residence as a principal residence for
at least two of the five years ending on the date of the sale or exchange. A taxpayer who fails to
meet these requirements by reason of a change of place of employment, health, or, to the extent
provided under regulations, unforeseen circumstances, is able to exclude an amount equal to the

9 Sec. 68.
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fraction of the $250,000 ($500,000 if married filing a joint return) that is equal to the fraction of
the two years that the ownership and use requirements are met.

The exclusion under this provision may not be claimed for more than one sale or
exchange during any two-year period.

Description of Proposal

The proposal extends the length of time a taxpayer must own and use a residence to
qualify for this exclusion. Specifically, under this proposal, the exclusion is available only if the
taxpayer has owned and used the residence as a principal residence for at least five of the eight
years ending on the date of the sale or exchange. A taxpayer who fails to meet these
requirements by reason of a change of place of employment, health, or, to the extent provided
under regulations, unforeseen circumstances, is able to exclude an amount equal to the fraction
of the $250,000 ($500,000 if married filing a joint return) that is equal to the fraction of the five
years that the ownership and use requirements are met.

Under the proposal, a taxpayer may benefit from the exclusion only once every five
years.

Effective Date

The proposal is effective for sales and exchanges after December 31, 2017.
9. Repeal of exclusion for qualified bicycle commuting reimbursement
Present Law

Qualified bicycle commuting reimbursements of up to $20 per qualifying bicycle
commuting month are excludible from an employee’s gross income.”® A qualifying bicycle
commuting month is any month during which the employee regularly uses the bicycle for a
substantial portion of travel to a place of employment and during which the employee does not
receive transportation in a commuter highway vehicle, a transit pass, or qualified parking from
an employer.

Qualified reimbursements are any amount received from an employer during a 15-month
period beginning with the first day of the calendar year as payment for reasonable expenses
during a calendar year. Reasonable expenses are those incurred in a calendar year for the
purchase of a bicycle and bicycle improvements, repair, and storage, if the bicycle is regularly
used for travel between the employee’s residence and place of employment.

Amounts that are excludible from gross income for income tax purposes are also
excluded from wages for employment tax purposes.

70 Section 132(a)(5) and 132(f)(1)(D).
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Description of Proposal

The proposal repeals the exclusion from gross income and wages for qualified bicycle
commuting reimbursements.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
10. Repeal of exclusion for qualified moving expense reimbursement
Present Law

Qualified moving expense reimbursements are excludible from an employee’s gross
income”!, and are defined as any amount received (directly or indirectly) from an employer as
payment for (or reimbursement of) expenses which would be deductible as moving expenses
under section 2177? if directly paid or incurred by the employee. However, qualified moving
expense reimbursements do not include amounts actually deducted by the individual.

Amounts excludible from gross income for income tax purposes as qualified moving
expense reimbursements are also excluded from wages for employment tax purposes.

Description of Proposal

The proposal repeals the exclusion from gross income and wages for qualified moving
expense reimbursements.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
11. Repeal of deduction for moving expenses
Present Law

Individuals are permitted an above-the-line deduction for moving expenses paid or
incurred during the taxable year in connection with the commencement of work by the taxpayer
as an employee or as a self-employed individual at a new principal place of work.” Such

71 Section 132(a)(6) and 132(g).

2 Sec. 217(a). Individuals are allowed an itemized deduction for moving expenses paid or incurred during
the taxable year in connection with the commencement of work by the taxpayer as an employee or as a self-
employed individual at a new principal place of work. Such expenses are deductible only if the move meets certain
conditions related to distance from the taxpayer’s previous residence and the taxpayer’s status as a full-time
employee in the new location.

73 Sec. 217(a).
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expenses are deductible only if the move meets certain conditions related to distance from the
taxpayer’s previous residence and the taxpayer’s status as a full-time employee in the new
location.

Special rules apply in the case of a member of the Armed Forces of the United States. In
the case of any such individual who is on active duty, who moves pursuant to a military order
and incident to a permanent change of station, the limitations related to distance from the
taxpayer’s previous residence and status as a full-time employee in the new location do not
apply.”* Additionally, any moving and storage expenses which are furnished in kind to such an
individual, spouse, or dependents, or if such expenses are reimbursed or an allowance for such
expenses is provided, such amounts are excluded from gross income.” Rules also apply to
exclude amounts furnished to the spouse and dependents of such an individual in the event that
such individuals move to a location other than to where the member of the Armed Forces is
moving.

Description of Proposal

The proposal generally repeals the deduction for moving expenses. However, under the
proposal, rules providing for exclusions of amounts attributable to in-kind moving and storage
expenses (and reimbursements or allowances for these expenses) for members of the Armed
Forces of the United States (or their spouse or dependents) are not repealed.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
12. Modification to the limitation on wagering losses
Present Law

Losses sustained during the taxable year on wagering transactions are allowed as a
deduction only to the extent of the gains during the taxable year from such transactions.”®

Description of Proposal

The proposal clarifies the scope of “losses from wagering transactions” as that term is
used in section 165(d). The proposal provides that this term includes any deduction otherwise
allowable under chapter 1 of the Code incurred in carrying on any wagering transaction.

The proposal is intended to clarify that the limitation on losses from wagering
transactions applies not only to the actual costs of wagers incurred by an individual, but to other

™ Sec. 217(g).
5 Sec. 217(g)(2).

7 Sec. 165(d).
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expenses incurred by the individual in connection with the conduct of that individual’s gambling
activity.”” The proposal clarifies, for instance, an individual’s otherwise deductible expenses in
traveling to or from a casino are subject to the limitation under section 165(d).

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.

"7 The proposal thus reverses the result reached by the Tax Court in Ronald A. Mayo v. Commissioner, 136
T.C. 81 (2011). In that case, the Court held that a taxpayer’s expenses incurred in the conduct of the trade or
business of gambling, other than the cost of wagers, were not limited by sec. 165(d), and were thus deductible under
sec. 162(a).
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E. Increase in Estate and Gift Tax Exemption

Present Law

In general

A gift tax is imposed on certain lifetime transfers, and an estate tax is imposed on certain
transfers at death. A generation-skipping transfer tax generally is imposed on transfers, either
directly or in trust or similar arrangement, to a “skip person” (i.e., a beneficiary in a generation
more than one generation younger than that of the transferor). Transfers subject to the
generation-skipping transfer tax include direct skips, taxable terminations, and taxable
distributions.

Income tax rules determine the recipient’s tax basis in property acquired from a decedent
or by gift. Gifts and bequests generally are excluded from the recipient’s gross income.’

Common features of the estate, gift and generation-skipping transfer taxes

Unified credit (exemption) and tax rates

Unified credit.—A unified credit is available with respect to taxable transfers by gift and
at death.” The unified credit offsets tax, computed using the applicable estate and gift tax rates,
on a specified amount of transfers, referred to as the applicable exclusion amount, or exemption
amount. The exemption amount was set at $5 million for 2011 and is indexed for inflation for
later years.®® For 2017, the inflation-indexed exemption amount is $5.49 million.®! Exemption
used during life to offset taxable gifts reduces the amount of exemption that remains at death to
offset the value of a decedent’s estate. An election is available under which exemption that is
not used by a decedent may be used by the decedent’s surviving spouse (exemption portability).

Common tax rate table.—A common tax-rate table with a top marginal tax rate of 40
percent is used to compute gift tax and estate tax. The 40-percent rate applies to transfers in
excess of $1 million (to the extent not exempt). Because the exemption amount currently shields
the first $5.49 million in gifts and bequests from tax, transfers in excess of the exemption amount
generally are subject to tax at the highest marginal rate (40 percent).

Generation-skipping transfer tax exemption and rate.—The generation-skipping transfer
tax is a separate tax that can apply in addition to either the gift tax or the estate tax. The tax rate

78 Sec. 102.
7 Sec. 2010.

8 For 2011 and later years, the gift and estate taxes were reunified, meaning that the gift tax exemption
amount was increased to equal the estate tax exemption amount.

81 For 2017, the $5.49 exemption amount results in a unified credit of $2,141,800, after applying the
applicable rates set forth in section 2001(c).
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and exemption amount for generation-skipping transfer tax purposes, however, are set by
reference to the estate tax rules. Generation-skipping transfer tax is imposed using a flat rate
equal to the highest estate tax rate (40 percent). Tax is imposed on cumulative generation-
skipping transfers in excess of the generation-skipping transfer tax exemption amount in effect
for the year of the transfer. The generation-skipping transfer tax exemption for a given year is
equal to the estate tax exemption amount in effect for that year (currently $5.49 million).

Transfers between spouses.—A 100-percent marital deduction generally is permitted for
the value of property transferred between spouses.®* In addition, transfers of “qualified
terminable interest property” also are eligible for the marital deduction. Qualified terminable
interest property is property: (1) that passes from the decedent, (2) in which the surviving spouse
has a “qualifying income interest for life,” and (3) to which an election under these rules applies.
A qualifying income interest for life exists if: (1) the surviving spouse is entitled to all the
income from the property (payable annually or at more frequent intervals) or has the right to use
the property during the spouse’s life, and (2) no person has the power to appoint any part of the
property to any person other than the surviving spouse.

A marital deduction generally is denied for property passing to a surviving spouse who is
not a citizen of the United States. A marital deduction is permitted, however, for property
passing to a qualified domestic trust of which the noncitizen surviving spouse is a beneficiary. A
qualified domestic trust is a trust that has as its trustee at least one U.S. citizen or U.S.
corporation. No corpus may be distributed from a qualified domestic trust unless the U.S. trustee
has the right to withhold any estate tax imposed on the distribution.

Tax is imposed on (1) any distribution from a qualified domestic trust before the date of
the death of the noncitizen surviving spouse and (2) the value of the property remaining in a
qualified domestic trust on the date of death of the noncitizen surviving spouse. The tax is
computed as an additional estate tax on the estate of the first spouse to die.

Transfers to charity.—Contributions to section 501(c)(3) charitable organizations and
certain other organizations may be deducted from the value of a gift or from the value of the
assets in an estate for Federal gift or estate tax purposes.®® The effect of the deduction generally
is to remove the full fair market value of assets transferred to charity from the gift or estate tax
base; unlike the income tax charitable deduction, there are no percentage limits on the deductible
amount. For estate tax purposes, the charitable deduction is limited to the value of the
transferred property that is required to be included in the gross estate.®* A charitable contribution

82 Secs. 2056 and 2523.
8 Secs. 2055 and 2522.

% Sec. 2055(d).
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of a partial interest in property, such as a remainder or future interest, generally is not deductible
for gift or estate tax purposes.®’

Estate tax
Overview

The Code imposes a tax on the transfer of the taxable estate of a decedent who is a citizen
or resident of the United States.’® The taxable estate is determined by deducting from the value
of the decedent’s gross estate any deductions provided for in the Code. After applying tax rates
to determine a tentative amount of estate tax, certain credits are subtracted to determine estate tax
liability %’

Because the estate tax shares a common unified credit (exemption) and tax rate table with
the gift tax, the exemption amounts and tax rates are described together above, along with certain
other common features of these taxes.

Gross estate

A decedent’s gross estate includes, to the extent provided for in other sections of the
Code, the date-of-death value of all of a decedent’s property, real or personal, tangible or
intangible, wherever situated.®® In general, the value of property for this purpose is the fair
market value of the property as of the date of the decedent’s death, although an executor may
elect to value certain property as of the date that is six months after the decedent’s death (the
alternate valuation date).®

8 Secs. 2055(e)(2) and 2522(c)(2).
% Sec. 2001(a).

87 More mechanically, the taxable estate is combined with the value of adjusted taxable gifts made during
the decedent’s life (generally, post-1976 gifts), before applying tax rates to determine a tentative total amount of tax.
The portion of the tentative tax attributable to lifetime gifts is then subtracted from the total tentative tax to
determine the gross estate tax, i.e., the amount of estate tax before considering available credits. Credits are then
subtracted to determine the estate tax liability.

This method of computation was designed to ensure that a taxpayer only gets one run up through the rate
brackets for all lifetime gifts and transfers at death, at a time when the thresholds for applying the higher marginal
rates exceeded the exemption amount. However, the higher ($5.49 million) present-law exemption amount
effectively renders the lower rate brackets irrelevant, because the top marginal rate bracket applies to all transfers in
excess of $1 million. In other words, all transfers that are not exempt by reason of the $5.49 million exemption
amount are taxed at the highest marginal rate of 40 percent.

8 Sec. 2031(a).

¥ Sec. 2032.
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The gross estate includes not only property directly owned by the decedent, but also other
property in which the decedent had a beneficial interest at the time of his or her death.”® The
gross estate also includes certain transfers made by the decedent prior to his or her death,
including: (1) certain gifts made within three years prior to the decedent’s death;’! (2) certain
transfers of property in which the decedent retained a life estate;’* (3) certain transfers taking
effect at death;” and (4) revocable transfers.®* In addition, the gross estate also includes
property with respect to which the decedent had, at the time of death, a general power of
appointment (generally, the right to determine who will have beneficial ownership).”> The value
of a life insurance policy on the decedent’s life is included in the gross estate if the proceeds are
payable to the decedent’s estate or the decedent had incidents of ownership with respect to the
policy at the time of his or her death. *°

Deductions from the gross estate

A decedent’s taxable estate is determined by subtracting from the value of the gross
estate any deductions provided for in the Code.

Marital and charitable transfers.—As described above, transfers to a surviving spouse or to
charity generally are deductible for estate tax purposes. The effect of the marital and charitable
deductions generally is to remove assets transferred to a surviving spouse or to charity from the
estate tax base.

State death taxes.—An estate tax deduction is permitted for death taxes (e.g., any estate,
inheritance, legacy, or succession taxes) actually paid to any State or the District of Columbia, in
respect of property included in the gross estate of the decedent.”” Such State taxes must have
been paid and claimed before the later of: (1) four years after the filing of the estate tax return;
or (2) (a) 60 days after a decision of the U.S. Tax Court determining the estate tax liability
becomes final, (b) the expiration of the period of extension to pay estate taxes over time under
section 6166, or (c) the expiration of the period of limitations in which to file a claim for refund
or 60 days after a decision of a court in which such refund suit has become final.

90

Sec. 2033.

91 Sec. 2035.

92 Sec. 2036.

9 Sec. 2037.

% Sec. 2038.

% Sec. 2041.
% Sec. 2042.

7 Sec. 2058.
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Other deductions.—A deduction is available for funeral expenses, estate administration
expenses, and claims against the estate, including certain taxes.”® A deduction also is available
for uninsured casualty and theft losses incurred during the settlement of the estate.”

Credits against tax

After accounting for allowable deductions, a gross amount of estate tax is computed.
Estate tax liability is then determined by subtracting allowable credits from the gross estate tax.

Unified credit.—The most significant credit allowed for estate tax purposes is the unified
credit, which is discussed in greater detail above.!®’ For 2017, the value of the unified credit is
$2,141,800, which has the effect of exempting $5.49 million in transfers from tax. The unified
credit available at death is reduced by the amount of unified credit used to offset gift tax on gifts
made during the decedent’s life.

Other credits.—Estate tax credits also are allowed for: (1) gift tax paid on certain pre-
1977 gifts (before the estate and gift tax computations were integrated);'®! (2) estate tax paid on
certain prior transfers (to limit the estate tax burden when estate tax is imposed on transfers of
the same property in two estates by reason of deaths in rapid succession);!*? and (3) certain
foreign death taxes paid (generally, where the property is situated in a foreign country but
included in the decedent’s U.S. gross estate).!%?

Provisions affecting small and family-owned businesses and farms

Special-use valuation.—An executor can elect to value for estate tax purposes certain
“qualified real property” used in farming or another qualifying closely-held trade or business at
its current-use value, rather than its fair market value.' The maximum reduction in value for
such real property is $750,000 (adjusted for inflation occurring after 1997; the inflation-adjusted
amount for 2017 is $1,120,000). In general, real property qualifies for special-use valuation only
if (1) at least 50 percent of the adjusted value of the decedent’s gross estate (including both real
and personal property) consists of a farm or closely-held business property in the decedent’s
estate and (2) at least 25 percent of the adjusted value of the gross estate consists of farm or

% Sec. 2053.
% Sec. 2054.
100°Sec. 2010.
101

Sec. 2012.

102 Sec. 2013.

103
2053(d).

Sec. 2014. In certain cases, an election may be made to deduct foreign death taxes. See section

104

Sec. 2032A.
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closely held business real property. In addition, the property must be used in a qualified use
(e.g., farming) by the decedent or a member of the decedent’s family for five of the eight years
before the decedent’s death.

If, after a special-use valuation election is made, the heir who acquired the real property
ceases to use it in its qualified use within 10 years of the decedent’s death, an additional estate
tax is imposed to recapture the entire estate-tax benefit of the special-use valuation.

Installment payment of estate tax for closely held businesses.—Under present law, the
estate tax generally is due within nine months of a decedent’s death. However, an executor
generally may elect to pay estate tax attributable to an interest in a closely held business in two
or more installments (but no more than 10).! An estate is eligible for payment of estate tax in
installments if the value of the decedent’s interest in a closely held business exceeds 35 percent
of the decedent’s adjusted gross estate (i.e., the gross estate less certain deductions). If the
election is made, the estate may defer payment of principal and pay only interest for the first five
years, followed by up to 10 annual installments of principal and interest. This provision
effectively extends the time for paying estate tax by 14 years from the original due date of the
estate tax. A special two-percent interest rate applies to the amount of deferred estate tax
attributable to the first $1 million (adjusted annually for inflation occurring after 1998; the
inflation-adjusted amount for 2017 is $1,490,000) in taxable value of a closely held business.
The interest rate applicable to the amount of estate tax attributable to the taxable value of the
closely held business in excess of $1 million (adjusted for inflation) is equal to 45 percent of the
rate applicable to underpayments of tax under section 6621 of the Code (i.e., 45 percent of the
Federal short-term rate plus three percentage points).!% Interest paid on deferred estate taxes is
not deductible for estate or income tax purposes.

The gift tax
Overview

The Code imposes a tax for each calendar year on the transfer of property by gift during
such year by any individual, whether a resident or nonresident of the United States.'”” The
amount of taxable gifts for a calendar year is determined by subtracting from the total amount of
gifts made during the year: (1) the gift tax annual exclusion (described below); and (2) allowable
deductions.

Gift tax for the current taxable year is determined by: (1) computing a tentative tax on
the combined amount of all taxable gifts for the current and all prior calendar years using the
common gift tax and estate tax rate table; (2) computing a tentative tax only on all prior-year
gifts; (3) subtracting the tentative tax on prior-year gifts from the tentative tax computed for all

105 Sec. 6166.
106 The interest rate on this portion adjusts with the Federal short-term rate.

107 Sec. 2501(a).
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years to arrive at the portion of the total tentative tax attributable to current-year gifts; and,
finally, (4) subtracting the amount of unified credit not consumed by prior-year gifts.

Because the gift tax shares a common unified credit (exemption) and tax rate table with
the estate tax, the exemption amounts and tax rates are described together above, along with
certain other common features of these taxes.

Transfers by gift

The gift tax applies to a transfer by gift regardless of whether: (1) the transfer is made
outright or in trust; (2) the gift is direct or indirect; or (3) the property is real or personal, tangible
or intangible.!® For gift tax purposes, the value of a gift of property is the fair market value of
the property at the time of the gift.!” Where property is transferred for less than full
consideration, the amount by which the value of the property exceeds the value of the
consideration is considered a gift and is included in computing the total amount of a taxpayer’s
gifts for a calendar year.'!

For a gift to occur, a donor generally must relinquish dominion and control over donated
property. For example, if a taxpayer transfers assets to a trust established for the benefit of his or
her children, but retains the right to revoke the trust, the taxpayer may not have made a
completed gift, because the taxpayer has retained dominion and control over the transferred
assets. A completed gift made in trust, on the other hand, often is treated as a gift to the trust
beneficiaries.

By reason of statute, certain transfers are not treated as transfers by gift for gift tax
purposes. These include, for example, certain transfers for educational and medical purposes,'!!
transfers to section 527 political organizations,!'? and transfers to tax-exempt organizations
described in sections 501(c)(4), (5), or (6).'13

Taxable gifts

As stated above, the amount of a taxpayer’s taxable gifts for the year is determined by
subtracting from the total amount of the taxpayer’s gifts for the year the gift tax annual exclusion
and any available deductions.

108

Sec. 2511(a).
109 Sec. 2512(a).
110 Sec. 2512(b).
1 Sec. 2503(e).
12 Sec. 2501(a)(4).

113

Sec. 2501(a)(6).
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Gift tax annual exclusion.—Under present law, donors of lifetime gifts are provided an
annual exclusion of $14,000 per donee in 2017 (indexed for inflation from the 1997 annual
exclusion amount of $10,000) for gifts of present interests in property during the taxable year.!!*
If the non-donor spouse consents to split the gift with the donor spouse, then the annual
exclusion is $28,000 per donee in 2017. In general, unlimited transfers between spouses are
permitted without imposition of a gift tax. Special rules apply to the contributions to a qualified
tuition program (“529 Plan”) including an election to treat a contribution that exceeds the annual
exclusion as a contribution made ratably over a five-year period beginning with the year of the
contribution.!!?

Marital and charitable deductions.—As described above, transfers to a surviving spouse or
to charity generally are deductible for gift tax purposes. The effect of the marital and charitable
deductions generally is to remove assets transferred to a surviving spouse or to charity from the
gift tax base.

The generation-skipping transfer tax

A generation-skipping transfer tax generally is imposed (in addition to the gift tax or the
estate tax) on transfers, either directly or in trust or similar arrangement, to a “skip person” (i.e.,
a beneficiary in a generation more than one generation below that of the transferor). Transfers
subject to the generation-skipping transfer tax include direct skips, taxable terminations, and
taxable distributions.

Exemption and tax rate

An exemption generally equal to the estate tax exemption amount ($5.49 million for
2017) is provided for each person making generation-skipping transfers. The exemption may be
allocated by a transferor (or his or her executor) to transferred property, and in some cases is
automatically allocated. The allocation of generation-skipping transfer tax exemption effectively
reduces the tax rate on a generation-skipping transfer.

The tax rate on generation-skipping transfers is a flat rate of tax equal to the maximum
estate and gift tax rate (40 percent) multiplied by the “inclusion ratio.” The inclusion ratio with
respect to any property transferred indicates the amount of “generation-skipping transfer tax
exemption” allocated to a trust (or to property transferred in a direct skip) relative to the total
value of property transferred.!!® If, for example, a taxpayer transfers $5 million in property to a
trust and allocates $5 million of exemption to the transfer, the inclusion ratio is zero, and the
applicable tax rate on any subsequent generation-skipping transfers from the trust is zero percent
(40 percent multiplied by the inclusion ratio of zero). If, however, the taxpayer allocated only
$2.5 million of exemption to the transfer, the inclusion ratio is 0.5, and the applicable tax rate on

114 Sec. 2503(b).
115 Sec. 529(c)(2).

116 The inclusion ratio is one minus the applicable fraction. The applicable fraction is the amount of
exemption allocated to a trust (or to a direct skip) divided by the value of assets transferred.
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any subsequent generation-skipping transfers from the trust is 20 percent (40 percent multiplied
by the inclusion ratio of 0.5). If the taxpayer allocates no exemption to the transfer, the inclusion
ratio is one, and the applicable tax rate on any subsequent generation-skipping transfers from the
trust is 40 percent (40 percent multiplied by the inclusion ratio of one).

Generation-skipping transfers

Generation-skipping transfer tax generally is imposed at the time of a generation-
skipping transfer — a direct skip, a taxable termination, or a taxable distribution.

A direct skip is any transfer subject to estate or gift tax of an interest in property to a skip
person. A skip person may be a natural person or certain trusts. All persons assigned to the
second or more remote generation below the transferor are skip persons (€.g., grandchildren and
great-grandchildren). Trusts are skip persons if (1) all interests in the trust are held by skip
persons, or (2) no person holds an interest in the trust and at no time after the transfer may a
distribution (including distributions and terminations) be made to a non-skip person.

A taxable termination is a termination (by death, lapse of time, release of power, or
otherwise) of an interest in property held in trust unless, immediately after such termination, a
non-skip person has an interest in the property, or unless at no time after the termination may a
distribution (including a distribution upon termination) be made from the trust to a skip person.

A taxable distribution is a distribution from a trust to a skip person (other than a taxable
termination or direct skip). If a transferor allocates generation-skipping transfer tax exemption to
a trust prior to the taxable distribution, generation-skipping transfer tax may be avoided.

Income tax basis in property received

In general

Gain or loss, if any, on the disposition of property is measured by the taxpayer’s amount
realized (i.e., gross proceeds received) on the disposition, less the taxpayer’s basis in such
property. Basis generally represents a taxpayer’s investment in property with certain
adjustments required after acquisition. For example, basis is increased by the cost of capital
improvements made to the property and decreased by depreciation deductions taken with respect
to the property.

A gift or bequest of appreciated (or loss) property is not an income tax realization event
for the transferor. The Code provides special rules for determining a recipient’s basis in assets

received by lifetime gift or from a decedent.

Basis in property received by lifetime gift

Under present law, property received from a donor of a lifetime gift generally takes a
carryover basis. “Carryover basis” means that the basis in the hands of the donee is the same as
it was in the hands of the donor. The basis of property transferred by lifetime gift also is
increased, but not above fair market value, by any gift tax paid by the donor. The basis of a
lifetime gift, however, generally cannot exceed the property’s fair market value on the date of the
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gift. If a donor’s basis in property is greater than the fair market value of the property on the
date of the gift, then, for purposes of determining loss on a subsequent sale of the property, the
donee’s basis is the property’s fair market value on the date of the gift.

Basis in property acquired from a decedent

Property acquired from a decedent’s estate generally takes a stepped-up basis. “Stepped-
up basis” means that the basis of property acquired from a decedent’s estate generally is the fair
market value on the date of the decedent’s death (or, if the alternate valuation date is elected, the
earlier of six months after the decedent’s death or the date the property is sold or distributed by
the estate). Providing a fair market value basis eliminates the recognition of income on any
appreciation of the property that occurred prior to the decedent’s death and eliminates the tax
benefit from any unrealized loss.

In community property states, a surviving spouse’s one-half share of community property
held by the decedent and the surviving spouse (under the community property laws of any State,
U.S. possession, or foreign country) generally is treated as having passed from the decedent and,
thus, is eligible for stepped-up basis. Thus, both the decedent’s one-half share and the surviving
spouse’s one-half share are stepped up to fair market value. This rule applies if at least one-half
of the whole of the community interest is includible in the decedent’s gross estate.

Stepped-up basis treatment generally is denied to certain interests in foreign entities.
Stock in a passive foreign investment company (including those for which a mark-to-market
election has been made) generally takes a carryover basis, except that stock of a passive foreign
investment company for which a decedent shareholder had made a qualified electing fund
election is allowed a stepped-up basis. Stock owned by a decedent in a domestic international
sales corporation (or former domestic international sales corporation) takes a stepped-up basis
reduced by the amount (if any) which would have been included in gross income under section
995(c) as a dividend if the decedent had lived and sold the stock at its fair market value on the
estate tax valuation date (i.e., generally the date of the decedent’s death unless an alternate
valuation date is elected).

Description of Proposal

The proposal doubles the estate and gift tax exemption amount. This is accomplished by
increasing the basic exclusion amount provided in section 2010(c)(3) of the Code from $5
million to $10 million. The $10 million amount is indexed for inflation occurring after 2011.

Effective Date

The proposal is effective for estates of decedents dying, generation-skipping transfers,
and gifts made after December 31, 2017.
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Il. ALTERNATIVE MINIMUM TAX REPEAL
1. Repeal of alternative minimum tax
Present Law

Individual alternative minimum tax

In general

An alternative minimum tax (“AMT”) is imposed on an individual, estate, or trust in an
amount by which the tentative minimum tax exceeds the regular income tax for the taxable year.
For taxable years beginning in 2017, the tentative minimum tax is the sum of (1) 26 percent of so
much of the taxable excess as does not exceed $187,800 ($93,900 in the case of a married
individual filing a separate return) and (2) 28 percent of the remaining taxable excess. The
breakpoints are indexed for inflation. The taxable excess is so much of the alternative minimum
taxable income (“AMTTI”) as exceeds the exemption amount. The maximum tax rates on net
capital gain and dividends used in computing the regular tax are used in computing the tentative
minimum tax. AMTI is the taxable income adjusted to take account of specified tax preferences
and adjustments.

The exemption amounts for taxable years beginning in 2017 are: (1) $84,500 in the case
of married individuals filing a joint return and surviving spouses; (2) $54,300 in the case of other
unmarried individuals; (3) $42,250 in the case of married individuals filing separate returns; and
(4) $24,100 in the case of an estate or trust. For taxable years beginning in 2017, the exemption
amounts are phased out by an amount equal to 25 percent of the amount by which the
individual’s AMTI exceeds (1) $160,900 in the case of married individuals filing a joint return
and surviving spouses, (2) $120,700 in the case of other unmarried individuals, and (3) $80,450
in the case of married individuals filing separate returns or an estate or a trust. The amounts are
indexed for inflation.

AMTI is the taxpayer’s taxable income increased by certain preference items and
adjusted by determining the tax treatment of certain items in a manner that negates the deferral of
income resulting from the regular tax treatment of those items.

Preference items in computing AMTI

The minimum tax preference items are:

1. The excess of the deduction for percentage depletion over the adjusted basis of each
mineral property (other than oil and gas properties) at the end of the taxable year.

2. The amount by which excess intangible drilling costs (i.e., expenses in excess the
amount that would have been allowable if amortized over a 10-year period) exceed
65 percent of the net income from oil, gas, and geothermal properties. This preference
applies to independent producers only to the extent it reduces the producer’s AMTI
(determined without regard to this preference and the net operating loss deduction) by
more than 40 percent.
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3. Tax-exempt interest income on private activity bonds (other than qualified 501(c)(3)

bonds, certain housing bonds, and bonds issued in 2009 and 2010) issued after
August 7, 1986.

4. Accelerated depreciation or amortization on certain property placed in service before

January 1, 1987.

5. Seven percent of the amount excluded from income under section 1202 (relating to

gains on the sale of certain small business stock).

In addition, losses from any tax shelter farm activity or passive activities are not taken
into account in computing AMTI.

Adjustments in computing AMTI

The adjustments that individuals must make to compute AMTI are:

1.

Depreciation on property placed in service after 1986 and before January 1, 1999, is
computed by using the generally longer class lives prescribed by the alternative
depreciation system of section 168(g) and either (a) the straight-line method in the
case of property subject to the straight-line method under the regular tax or (b) the
150-percent declining balance method in the case of other property. Depreciation on
property placed in service after December 31, 1998, is computed by using the regular
tax recovery periods and the AMT methods described in the previous sentence.
Depreciation on property acquired after September 10, 2001, which is allowed an
additional allowance under section 168(k) for the regular tax is computed without
regard to any AMT adjustments.

Mining exploration and development costs are capitalized and amortized over a 10-
year period.

Taxable income from a long-term contract (other than a home construction contract)
is computed using the percentage of completion method of accounting.

Depreciation on property placed in service after 1986 and before January 1, 1999, is
computed by using the generally longer class lives prescribed by the alternative
depreciation system of section 168(g) and either (a) the straight-line method in the
case of property subject to the straight-line method under the regular tax or (b) the
150-percent declining balance method in the case of other property. Depreciation on
property placed in service after December 31, 1998, is computed by using the regular
tax recovery periods and the AMT methods described in the previous sentence.
Depreciation on property acquired after September 10, 2001, which is allowed an
additional allowance under section 168(k) for the regular tax is computed without
regard to any AMT adjustments.

Mining exploration and development costs are capitalized and amortized over a 10-
year period.
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10.

11.

12.

13.

14.

15.

Taxable income from a long-term contract (other than a home construction contract)
is computed using the percentage of completion method of accounting.

The amortization deduction allowed for pollution control facilities placed in service
before January 1, 1999 (generally determined using 60-month amortization for a
portion of the cost of the facility under the regular tax), is calculated under the
alternative depreciation system (generally, using longer class lives and the straight-
line method). The amortization deduction allowed for pollution control facilities
placed in service after December 31, 1998, is calculated using the regular tax
recovery periods and the straight-line method.

Miscellaneous itemized deductions are not allowed.

Itemized deductions for State, local, and foreign real property taxes; State and local
personal property taxes; State, local, and foreign income, war profits, and excess
profits taxes; and State and local sales taxes are not allowed.

Medical expenses are allowed only to the extent they exceed ten percent of the
taxpayer’s adjusted gross income.

Deductions for interest on home equity loans are not allowed.
The standard deduction and the deduction for personal exemptions are not allowed.

The amount allowable as a deduction for circulation expenditures is capitalized and
amortized over a three-year period.

The amount allowable as a deduction for research and experimentation expenditures
from passive activities is capitalized and amortized over a 10-year period.

The regular tax rules relating to incentive stock options do not apply.

Other rules

The taxpayer’s net operating loss deduction generally cannot reduce the taxpayer’s AMTI

by more than 90 percent of the AMTI (determined without the net operating loss deduction).

The alternative minimum tax foreign tax credit reduces the tentative minimum tax.

The various nonrefundable business credits allowed under the regular tax generally are

not allowed against the AMT. Certain exceptions apply.

If an individual is subject to AMT in any year, the amount of tax exceeding the

taxpayer’s regular tax liability is allowed as a credit (the “AMT credit”) in any subsequent
taxable year to the extent the taxpayer’s regular tax liability exceeds his or her tentative
minimum tax liability in such subsequent year. The AMT credit is allowed only to the extent
that the taxpayer’s AMT liability is the result of adjustments that are timing in nature. The
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individual AMT adjustments relating to itemized deductions and personal exemptions are not
timing in nature, and no minimum tax credit is allowed with respect to these items.

An individual may elect to write off certain expenditures paid or incurred with respect of
circulation expenses, research and experimental expenses, intangible drilling and development
expenditures, development expenditures, and mining exploration expenditures over a specified
period (three years in the case of circulation expenses, 60 months in the case of intangible
drilling and development expenditures, and 10 years in case of other expenditures). The election
applies for purposes of both the regular tax and the alternative minimum tax.

Corporate alternative minimum tax

In general

An AMT is also imposed on a corporation to the extent the corporation’s tentative
minimum tax exceeds its regular tax. This tentative minimum tax is computed at the rate of
20 percent on the AMTI in excess of a $40,000 exemption amount that phases out. The
exemption amount is phased out by an amount equal to 25 percent of the amount that the
corporation’s AMTI exceeds $150,000.

AMTT is the taxpayer’s taxable income increased by certain preference items and
adjusted by determining the tax treatment of certain items in a manner that negates the deferral of
income resulting from the regular tax treatment of those items.

A corporation with average gross receipts of less than $7.5 million for the prior three
taxable years is exempt from the corporate minimum tax. The $7.5 million threshold is reduced
to $5 million for the corporation’s first three-taxable year period.

Preference items in computing AMTI

The corporate minimum tax preference items are:

1. The excess of the deduction for percentage depletion over the adjusted basis of the
property at the end of the taxable year. This preference does not apply to percentage
depletion allowed with respect to oil and gas properties.

2. The amount by which excess intangible drilling costs arising in the taxable year
exceed 65 percent of the net income from oil, gas, and geothermal properties. This
preference does not apply to an independent producer to the extent the preference
would not reduce the producer’s AMTI by more than 40 percent.

3. Tax-exempt interest income on private activity bonds (other than qualified 501(c)(3)
bonds, certain housing bonds, and bonds issued in 2009 and 2010) issued after
August 7, 1986.

4. Accelerated depreciation or amortization on certain property placed in service before
January 1, 1987.
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Adjustments in computing AMTI

The adjustments that corporations must make in computing AMTI are:

1. Depreciation on property placed in service after 1986 and before January 1, 1999,
must be computed by using the generally longer class lives prescribed by the
alternative depreciation system of section 168(g) and either (a) the straight-line
method in the case of property subject to the straight-line method under the regular tax
or (b) the 150-percent declining balance method in the case of other property.
Depreciation on property placed in service after December 31, 1998, is computed by
using the regular tax recovery periods and the AMT methods described in the previous
sentence. Depreciation on property which is allowed “bonus depreciation” for the
regular tax is computed without regard to any AMT adjustments.

2. Mining exploration and development costs must be capitalized and amortized over a
10-year period.

3. Taxable income from a long-term contract (other than a home construction contract)
must be computed using the percentage of completion method of accounting.

4. The amortization deduction allowed for pollution control facilities placed in service
before January 1, 1999 (generally determined using 60-month amortization for a
portion of the cost of the facility under the regular tax), must be calculated under the
alternative depreciation system (generally, using longer class lives and the straight-line
method). The amortization deduction allowed for pollution control facilities placed in
service after December 31, 1998, is calculated using the regular tax recovery periods
and the straight-line method.

5. The special rules applicable to Merchant Marine construction funds are not applicable.

6. The special deduction allowable under section 833(b) for Blue Cross and Blue Shield
organizations is not allowed.

7. The adjusted current earnings adjustment applies, as described below.

Adjusted current earning (“ACE”) adjustment

The adjusted current earnings adjustment is the amount equal to 75 percent of the amount
by which the adjusted current earnings of a corporation exceed its AMTI (determined without the
ACE adjustment and the alternative tax net operating loss deduction). In determining ACE the
following rules apply:

1. For property placed in service before 1994, depreciation generally is determined using
the straight-line method and the class life determined under the alternative
depreciation system.

2. Amounts excluded from gross income under the regular tax but included for purposes
of determining earnings and profits are generally included in determining ACE.
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3. The inside build-up of a life insurance contract is included in ACE (and the related
premiums are deductible).

4. Intangible drilling costs of integrated oil companies must be capitalized and amortized
over a 60-month period.

5. The regular tax rules of section 173 (allowing circulation expenses to be amortized)
and section 248 (allowing organizational expenses to be amortized) do not apply.

6. Inventory must be calculated using the FIFO, rather than LIFO, method.
7. The installment sales method generally may not be used.

8. No loss may be recognized on the exchange of any pool of debt obligations for another
pool of debt obligations having substantially the same effective interest rates and
maturities.

9. Depletion (other than for oil and gas properties) must be calculated using the cost,
rather than the percentage, method.

10. In certain cases, the assets of a corporation that has undergone an ownership change
must be stepped down to their fair market values.

Other rules

The taxpayer’s net operating loss carryover generally cannot reduce the taxpayer’s AMT
liability by more than 90 percent of AMTI determined without this deduction.

The various nonrefundable business credits allowed under the regular tax generally are
not allowed against the AMT. Certain exceptions apply.

If a corporation is subject to AMT in any year, the amount of AMT is allowed as an
AMT credit in any subsequent taxable year to the extent the taxpayer’s regular tax liability
exceeds its tentative minimum tax in the subsequent year. Corporations are allowed to claim a
limited amount of AMT credits in lieu of bonus depreciation.

A corporation may elect to write off certain expenditures paid or incurred with respect of
circulation expenses, research and experimental expenses, intangible drilling and development
expenditures, development expenditures, and mining exploration expenditures over a specified
period (three years in the case of circulation expenses, 60 months in the case of intangible
drilling and development expenditures, and 10 years in case of other expenditures). The election
applies for purposes of both the regular tax and the alternative minimum tax.

Description of Proposal

The proposal repeals the individual and corporate alternative minimum tax.
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The proposal allows the AMT credit to offset the taxpayer’s regular tax liability for any
taxable year. In addition, the AMT credit is refundable for any taxable year beginning after 2017
and before 2022 in an amount equal to 50 percent (100 percent in the case of taxable years
beginning in 2021) of the excess of the minimum tax credit for the taxable year over the amount
of the credit allowable for the year against regular tax liability. Thus, the full amount of the
minimum tax credit will be allowed in taxable years beginning before 2022.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
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I11. BUSINESS TAX REFORM
A. Tax Rates
1. Reduction in corporate tax rate
Present Law

Corporate taxable income is subject to tax under a four-step graduated rate structure.'!”
The top corporate tax rate is 35 percent on taxable income in excess of $10 million. The
corporate taxable income brackets and tax rates are as set forth in the table below.

Taxable Income Tax rate (percent)
Not over $50,000 15
Over $50,000 but not over $75,000 25
Over $75,000 but not over $10,000,000 34
Over $10,000,000 35

An additional five-percent tax is imposed on a corporation’s taxable income in excess of
$100,000. The maximum additional tax is $11,750. Also, a second additional three-percent tax
is imposed on a corporation’s taxable income in excess of $15 million. The maximum second
additional tax is $100,000.

Certain personal service corporations pay tax on their entire taxable income at the rate of
35 percent.!!®

Present law provides if the maximum corporate tax rate exceeds 35 percent, the
maximum rate on a corporation’s net capital gain will be 35 percent.'"”

Description of Proposal

The proposal eliminates the graduated corporate rate structure and instead taxes corporate
taxable income at 20 percent.

The proposal eliminates the special tax rate for personal service corporations.

7 Sec. 11(a) and (b)(1).
18 Sec. 11(b)(2).

119 Sec. 1201(a).

55





The proposal repeals the maximum corporate tax rate on net capital gain as obsolete.

For taxpayers subject to the normalization method of accounting (e.g., regulated public
utilities), the proposal provides for the normalization of excess deferred tax reserves resulting
from the reduction of corporate income tax rates (with respect to prior depreciation or recovery
allowances taken on assets placed in service before the date of enactment).

Effective Date

The proposal applies to taxable years beginning after December 31, 2018.
2. Reduction of dividends received deductions to reflect lower corporate tax rate
Present Law

Corporations are generally taxable on their income.'?® With respect to dividends received
from other taxable domestic corporations, however, a corporation is allowed a deduction.'?! The
amount of the deduction is generally equal to 70 percent of the dividend received.

In the case of any dividend received from a 20-percent owned corporation, the amount of
the deduction is equal to 80 percent of the dividend received.'?? The term “20-percent owned
corporation” means any corporation if 20 percent or more of the stock of such corporation (by
vote and value) is owned by the taxpayer. For this purpose, certain preferred stock is not taken
into account.

In the case of a dividend received from a corporation that is a member of the same
affiliated group, a corporation is generally allowed a deduction equal to 100 percent of the
dividend received.'??

Description of Proposal

The proposal reduces the 70 percent dividends received deduction to 50 percent and the
80 percent dividends received deduction to 65 percent.!**

120 Sec. 11(a).

121 Sec. 243(a). Such dividends are taxed at a maximum rate of 10.5 percent (30 percent of the top
corporate tax rate of 35 percent).

122 Sec. 243(c). Such dividends are taxed at a maximum rate of 7 percent (20 percent of the top corporate
tax rate of 35 percent).

123 Sec. 243(a)(3) and (b)(1). For this purpose, the term “affiliated group” generally has the meaning given
such term by section 1504(a). Sec. 243(b)(2).

124 Such dividends would be taxed at a maximum rate of 10 percent (50 percent of the top corporate tax
rate of 20 percent) and 7 percent (35 percent of the top corporate tax rate of 20 percent), respectively.
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Effective Date

The proposal applies to taxable years beginning after December 31, 2018.
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B. Small Business Reforms
1. Modification of rules for expensing depreciable business assets
Present Law

A taxpayer generally must capitalize the cost of property used in a trade or business or
held for the production of income and recover such cost over time through annual deductions for
depreciation or amortization.'>> Tangible property generally is depreciated under the modified
accelerated cost recovery system (“MACRS”), which determines depreciation for different types
of property based on an assigned applicable depreciation method, recovery period,'?® and
convention.'?’

Election to expense certain depreciable business assets

A taxpayer may elect under section 179 to deduct (or “expense”) the cost of qualifying
property, rather than to recover such costs through depreciation deductions, subject to limitation.
The maximum amount a taxpayer may expense is $500,000 of the cost of qualifying property
placed in service for the taxable year.!?® The $500,000 amount is reduced (but not below zero)
by the amount by which the cost of qualifying property placed in service during the taxable year
exceeds $2,000,000.'% The $500,000 and $2,000,000 amounts are indexed for inflation for
taxable years beginning after 2015.'%°

In general, qualifying property is defined as depreciable tangible personal property that is
purchased for use in the active conduct of a trade or business. Qualifying property also includes
off-the-shelf computer software and qualified real property (i.e., qualified leasehold
improvement property, qualified restaurant property, and qualified retail improvement

125 See secs. 263(a) and 167. However, where property is not used exclusively in a taxpayer’s business,
the amount eligible for a deduction must be reduced by the amount related to personal use. See, €.9., section 280A.

126 The applicable recovery period for an asset is determined in part by statute and in part by historic
Treasury guidance. Exercising authority granted by Congress, the Secretary issued Rev. Proc. 87-56, 1987-2 C.B.
674, laying out the framework of recovery periods for enumerated classes of assets. The Secretary clarified and
modified the list of asset classes in Rev. Proc. 88-22, 1988-1 C.B. 785. In November 1988, Congress revoked the
Secretary’s authority to modify the class lives of depreciable property. Rev. Proc. 87-56, as modified, remains in
effect except to the extent that the Congress has, since 1988, statutorily modified the recovery period for certain
depreciable assets, effectively superseding any administrative guidance with regard to such property.

127 Sec. 168.

128 Sec. 179(b)(1).

129" Sec. 179(b)(2).

130 Sec. 179(b)(6).
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property).!3! Qualifying property excludes any property described in section 50(b) (i.e., certain
property not eligible for the investment tax credit).'>

Passenger automobiles subject to the section 280F limitation are eligible for section 179
expensing only to the extent of the dollar limitations in section 280F. For sport utility vehicles
above the 6,000 pound weight rating and not more than the 14,000 pound weight rating, which
are not subject to the limitation under section 280F, the maximum cost that may be expensed for
any taxable year under section 179 is $25,000 (the “sport utility vehicle limitation™).!3?

The amount eligible to be expensed for a taxable year may not exceed the taxable income
for such taxable year that is derived from the active conduct of a trade or business (determined
without regard to this provision).!** Any amount that is not allowed as a deduction because of
the taxable income limitation may be carried forward to succeeding taxable years (subject to
limitations).

No general business credit under section 38 is allowed with respect to any amount for
which a deduction is allowed under section 179.'3 If a corporation makes an election under
section 179 to deduct expenditures, the full amount of the deduction does not reduce earnings
and profits. Rather, the expenditures that are deducted reduce corporate earnings and profits
ratably over a five-year period.!®

An expensing election is made under rules prescribed by the Secretary.!*” In general, any
election or specification made with respect to any property may not be revoked except with the
consent of the Commissioner. However, an election or specification under section 179 may be
revoked by the taxpayer without consent of the Commissioner.

B Sec. 179(d)(1)(A)(ii) and (f).

132 Sec. 179(d)(1) flush language. Property described in section 50(b) is generally property used outside
the United States, certain property used for lodging, property used by certain tax exempt organizations, and property
used by governmental units and foreign persons or entities.

133 Sec. 179(b)(5). For this purpose, a sport utility vehicle is defined to exclude any vehicle that: (1) is
designed for more than nine individuals in seating rearward of the driver’s seat; (2) is equipped with an open cargo
area, or a covered box not readily accessible from the passenger compartment, of at least six feet in interior length;
or (3) has an integral enclosure, fully enclosing the driver compartment and load carrying device, does not have
seating rearward of the driver’s seat, and has no body section protruding more than 30 inches ahead of the leading
edge of the windshield.

134 Sec. 179(b)(3).

135 Sec. 179(d)(9).

136 Sec. 312(k)(3)(B).

137 Sec. 179(c)(1).
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Description of Proposal

The proposal increases the maximum amount a taxpayer may expense under section 179
to $1,000,000, and increases the phase-out threshold amount to $2,500,000. Thus, the proposal
provides that the maximum amount a taxpayer may expense, for taxable years beginning after
2017, is $1,000,000 of the cost of qualifying property placed in service for the taxable year. The
$1,000,000 amount is reduced (but not below zero) by the amount by which the cost of
qualifying property placed in service during the taxable year exceeds $2,500,000. The
$1,000,000 and $2,500,000 amounts, as well as the $25,000 sport utility vehicle limitation, are
indexed for inflation for taxable years beginning after 2018.

The proposal expands the definition of section 179 property to include certain depreciable
tangible personal property used predominantly to furnish lodging or in connection with
furnishing lodging.'*

The proposal also expands the definition of qualified real property eligible for
section 179 expensing to include any of the following improvements to nonresidential real
property placed in service after the date such property was first placed in service: roofs; heating,
ventilation, and air-conditioning property; fire protection and alarm systems; and security
systems.

Effective Date

The proposal applies to property placed in service in taxable years beginning after
December 31, 2017.

2. Modifications of gross receipts test for use of cash method of accounting by corporations
and partnerships

Present Law

General rule for methods of accounting

Section 446 generally allows a taxpayer to select the method of accounting to be used to
compute taxable income, provided that such method clearly reflects the income of the taxpayer.
The term “method of accounting” includes not only the overall method of accounting used by the
taxpayer, but also the accounting treatment of any one item.!** Permissible overall methods of
accounting include the cash receipts and disbursements method (“cash method™), an accrual
method, or any other method (including a hybrid method) permitted under regulations prescribed

138 As defined in section 50(b)(2). Property used predominantly to furnish lodging or in connection with
furnishing lodging generally includes, €.9., beds and other furniture, refrigerators, ranges, and other equipment used
in the living quarters of a lodging facility such as an apartment house, dormitory, or any other facility (or part of a
facility) where sleeping accommodations are provided and let. See Treas. Reg. sec. 1.48-1(h).

139 Treas. Reg. sec. 1.446-1(a)(1).
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by the Secretary.'*® Examples of any one item for which an accounting method may be adopted
include cost recovery,'*! revenue recognition,'*? and timing of deductions.'** For each separate
trade or business, a taxpayer is entitled to adopt any permissible method, subject to certain
restrictions.'#*

A taxpayer filing its first return may adopt any permissible method of accounting in
computing taxable income for such year.!*> Except as otherwise provided, section 446(e)
requires taxpayers to secure consent of the Secretary before changing a method of accounting.
The regulations under this section provide rules for determining: (1) what a method of
accounting is, (2) how an adoption of a method of accounting occurs, and (3) how a change in
method of accounting is effectuated.!*¢

Cash and accrual methods

Taxpayers using the cash method generally recognize items of income when actually or
constructively received and items of expense when paid. The cash method is administratively
easy and provides the taxpayer flexibility in the timing of income recognition. It is the method
generally used by most individual taxpayers, including farm and nonfarm sole proprietorships.

Taxpayers using an accrual method generally accrue items of income when all the events
have occurred that fix the right to receive the income and the amount of the income can be
determined with reasonable accuracy.!¥’ Taxpayers using an accrual method of accounting
generally may not deduct items of expense prior to when all events have occurred that fix the
obligation to pay the liability, the amount of the liability can be determined with reasonable
accuracy, and economic performance has occurred.'*® Accrual methods of accounting generally
result in a more accurate measure of economic income than does the cash method. The accrual
method is often used by businesses for financial accounting purposes.

A C corporation, a partnership that has a C corporation as a partner, or a tax-exempt trust
or corporation with unrelated business income generally may not use the cash method.

140 Sec. 446(c).

141 See, e.9., secs. 167 and 168.

142 See, €.9., secs. 451 and 460.

143 See, .9., secs. 461 and 467.

144 Sec. 446(d); Treas. Reg. sec. 1.446-1(d).
145 Treas. Reg. sec. 1.446-1(e)(1).

146 Treas. Reg. sec. 1.446-1(e).

147 See, €.9., sec. 451.

148 See, €.9., sec. 461.
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Exceptions are made for farming businesses, qualified personal service corporations, and the
aforementioned entities to the extent their average annual gross receipts do not exceed $5 million
for all prior years (including the prior taxable years of any predecessor of the entity) (the “gross
receipts test”). The cash method may not be used by any tax shelter.'* In addition, the cash
method generally may not be used if the purchase, production, or sale of merchandise is an
income producing factor.'*® Such taxpayers generally are required to keep inventories and use
an accrual method with respect to inventory items.'”!

A farming business is defined as a trade or business of farming, including operating a
nursery or sod farm, or the raising or harvesting of trees bearing fruit, nuts, or other crops,
timber, or ornamental trees.!*? Such farming businesses are not precluded from using the cash
method regardless of whether they meet the gross receipts test. However, section 447 generally
requires a farming C corporation (and any farming partnership if a corporation is a partner in
such partnership) to use an accrual method of accounting. Section 447 does not apply to nursery
or sod farms, to the raising or harvesting of trees (other than fruit and nut trees), nor to farming
C corporations meeting a gross receipts test with a $1 million threshold. For family farm
C corporations, the threshold under the gross receipts test is $25 million.

A qualified personal service corporation is a corporation: (1) substantially all of whose
activities involve the performance of services in the fields of health, law, engineering,
architecture, accounting, actuarial science, performing arts, or consulting, and (2) substantially
all of the stock of which is owned by current or former employees performing such services,
their estates, or heirs. Qualified personal service corporations are allowed to use the cash
method without regard to whether they meet the gross receipts test.

Description of Proposal

The proposal expands the universe of taxpayers that may use the cash method of
accounting. Under the proposal, the cash method of accounting may be used by taxpayers, other
than tax shelters, that satisfy the gross receipts test. The gross receipts test allows taxpayers with
annual average gross receipts that do not exceed $15 million for the three prior taxable-year

149 Secs. 448(a)(3) and (d)(3) and 461(i)(3) and (4). For this purpose, a tax shelter includes: (1) any
enterprise (other than a C corporation) if at any time interests in such enterprise have been offered for sale in any
offering required to be registered with any Federal or State agency having the authority to regulate the offering of
securities for sale; (2) any syndicate (within the meaning of section 1256(e)(3)(B)); or (3) any tax shelter as defined
in section 6662(d)(2)(C)(ii). In the case of a farming trade or business, a tax shelter includes any tax shelter as
defined in section 6662(d)(2)(C)(ii) or any partnership or any other enterprise other than a corporation which is not
an S corporation engaged in the trade or business of farming, (1) if at any time interests in such partnership or
enterprise have been offered for sale in any offering required to be registered with any Federal or State agency
having authority to regulate the offering of securities for sale or (2) if more than 35 percent of the losses during any
period are allocable to limited partners or limited entrepreneurs.

130 Treas. Reg. secs. 1.446-1(c)(2) and 1.471-1.
151 Sec. 471 and Treas. Reg. secs. 1.446-1(c)(2) and 1.471-1.

152 Sec. 448(d)(1).
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period (the “$15 million gross receipts test”) to use the cash method.'** The $15 million amount
is indexed for inflation for taxable years beginning after 2018.

The proposal retains the exceptions from the required use of the accrual method for
qualified personal service corporations and taxpayers other than C corporations. Thus, qualified
personal service corporations, partnerships without C corporation partners, S corporations, and
other passthrough entities are allowed to use the cash method without regard to whether they
meet the $15 million gross receipts test, so long as the use of such method clearly reflects
income.'>*

The proposal expands the universe of farming C corporations (and farming partnerships
with a C corporation partner) that may use the cash method to include any farming C corporation
(or farming partnership with a C corporation partner) that meets the $15 million gross receipts
test. The proposal retains the $25 million dollar limit for family farming corporations, but uses
the $15 million gross receipts test in section 448 (substituting a $25 million threshold for the $15
million threshold). The $25 million amount is indexed for inflation for taxable years beginning
after 2018.

If a taxpayer changes its method of accounting because it is either prohibited or no longer
prohibited from using the cash method by reason of this proposal, such change is treated as
initiated by the taxpayer and made with the consent of the Secretary.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017. Application of
these rules is a change in the taxpayer’s method of accounting for purposes of section 481.

133 Consistent with present law, the cash method generally may not be used by taxpayers if the purchase,
production, or sale of merchandise is an income-producing factor. However, for taxable years beginning after
December 31, 2017, under other provisions described in this document, an exception to the requirement to use
inventories is provided for taxpayers that meet the $15 million gross receipts test, thus allowing such taxpayers to
also use the cash method. See section I11.B.3. of this document (Clarification of inventory accounting rules for
small businesses). In addition, the cash method may not be used by a tax shelter.

154 Consistent with present law, the cash method generally may not be used by taxpayers if the purchase,
production, or sale of merchandise is an income-producing factor. However, for taxable years beginning after
December 31, 2017, under other provisions of described in this document, an exception to the requirement to use
inventories is provided for taxpayers that meet the $15 million gross receipts test, thus allowing such taxpayers to
also use the cash method. See section III.B.3. of this document (Clarification of inventory accounting rules for
small businesses). In addition, the cash method may not be used by a tax shelter.
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3. Clarification of inventory accounting rules for small businesses
Present Law

In general, for Federal income tax purposes, taxpayers must account for inventories if the
production, purchase, or sale of merchandise is an income-producing factor to the taxpayer.'’
Treasury regulations also provide that in any case in which the use of inventories is necessary to
clearly reflect income, the accrual method must be used with regard to purchases and sales.'>®
However, an exception is provided for taxpayers whose average annual gross receipts do not
exceed $1 million."”” A second exception is provided for taxpayers in certain industries whose
average annual gross receipts do not exceed $10 million and that are not otherwise prohibited
from using the cash method under section 448.'3® Such taxpayers may account for inventory as
materials and supplies that are not incidental (i.€., “non-incidental materials and supplies”).!>

In those circumstances in which a taxpayer is required to account for inventory, the
taxpayer must maintain inventory records to determine the cost of goods sold during the taxable
period. Cost of goods sold generally is determined by adding the taxpayer’s inventory at the
beginning of the period to the purchases made during the period and subtracting from that sum
the taxpayer’s inventory at the end of the period.

Because of the difficulty of accounting for inventory on an item-by-item basis, taxpayers
often use conventions that assume certain item or cost flows. Among these conventions are the
first-in, first-out (“FIFO”) method, which assumes that the items in ending inventory are those
most recently acquired by the taxpayer, and the last-in, first-out (“LIFO”’) method, which
assumes that the items in ending inventory are those earliest acquired by the taxpayer.

Description of Proposal

The proposal exempts certain taxpayers from the requirement to keep inventories.
Specifically, taxpayers that meet the $15 million gross receipts test'®? are not required to account
for inventories under section 471'®!, but rather may use a method of accounting for inventories

155 Sec. 471(a) and Treas. Reg. sec. 1.471-1.
136 Treas. Reg. sec. 1.446-1(c)(2).

157 Rev. Proc. 2001-10, 2001-1 C.B. 272.

158 Rev. Proc. 2002-28, 2002-1 C.B. 815.

139 Treas. Reg. sec. 1.162-3(a)(1). A deduction is generally permitted for the cost of non-incidental
materials and supplies in the taxable year in which they are first used or are consumed in the taxpayer’s operations.

160 The $15 million gross receipts test is described in section I11.B.2. of this document (Modifications of
gross receipts test for use of cash method of accounting by corporations and partnerships).

161 In the case of a sole proprietorship, the $15 million gross receipts test is applied as if the sole

proprietorship were a corporation. The cash method generally may not be used by taxpayers if the purchase,
production, or sale of merchandise is an income-producing factor. However, for taxpayers that meet the $15 million
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that either (1) treats inventories as non-incidental materials and supplies'?, or (2) conforms to
the taxpayer’s financial accounting treatment of inventories.!®3

If a taxpayer changes its method of accounting because it is either no longer required or is
required to use inventories by reason of this proposal, such change is treated as initiated by the
taxpayer and made with the consent of the Secretary.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017. Application of
these rules is a change in the taxpayer’s method of accounting for purposes of section 481.

4. Modification of rules for uniform capitalization of certain expenses
Present Law

The uniform capitalization rules require certain direct and indirect costs allocable to real
or tangible personal property produced by the taxpayer to be included in either inventory or
capitalized into the basis of such property, as applicable.!** For real or personal property
acquired by the taxpayer for resale, section 263 A generally requires certain direct and indirect
costs allocable to such property to be included in inventory.

Section 263 A provides a number of exceptions to the general uniform capitalization
requirements. One such exception exists for certain small taxpayers who acquire property for
resale and have $10 million or less of average annual gross receipts;'% such taxpayers are not
required to include additional section 263 A costs in inventory.

gross receipts test to be exempt from accounting for inventories under section 471, such taxpayers are thus also
eligible to use the cash method under the proposal. See section II1.B.2. of this document (Modifications of gross
receipts test for use of cash method of accounting by corporations and partnerships).

162 Consistent with present law, a deduction is generally permitted for the cost of non-incidental materials
and supplies in the taxable year in which they are first used or are consumed in the taxpayer’s operations. See Treas.
Reg. sec. 1.162-3(a)(1).

163 The taxpayer’s financial accounting treatment of inventories is determined by reference to the method
of accounting used in the taxpayer’s applicable financial statement (as defined in section III.E.1. of this document
(Certain special rules for taxable year of inclusion)) or, if the taxpayer does not have an applicable financial
statement, the method of accounting used in the taxpayer’s book and records prepared in accordance with the
taxpayer’s accounting procedures.

164 Sec. 263A.

165 Sec. 263A(b)(2)(B). No exception is available for small taxpayers who produce property subject to
section 263A. However, a de minimis rule under Treasury regulations treats producers with total indirect costs of
$200,000 or less as having no additional indirect costs beyond those normally capitalized for financial accounting
purposes. Treas. Reg. sec. 1.263A-2(b)(3)(iv).
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Another exception exists for taxpayers who raise, harvest, or grow trees.!%® Under this
exception, section 263 A does not apply to trees raised, harvested, or grown by the taxpayer
(other than trees bearing fruit, nuts, or other crops, or ornamental trees) and any real property
underlying such trees. Similarly, the uniform capitalization rules do not apply to any plant
having a preproductive period of two years or less or to any animal, which is produced by a
taxpayer in a farming business (unless the taxpayer is required to use an accrual method of
accounting under section 447 or 448(a)(3)).!¢’

Freelance authors, photographers, and artists also are exempt from section 263A for any
qualified creative expenses.!®

Description of Proposal

The proposal expands the exception for small taxpayers from the uniform capitalization
rules. Under the proposal, any producer or reseller that meets the $15 million gross receipts
test'® is exempted from the application of section 263A.'7" The proposal retains the exemptions
from the uniform capitalization rules that are not based on a taxpayer’s gross receipts.

If a taxpayer changes its method of accounting because it is either no longer required or is
required to apply section 263 A by reason of this proposal, such change is treated as initiated by
the taxpayer and made with the consent of the Secretary.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017. Application of
these rules is a change in the taxpayer’s method of accounting for purposes of section 481.

166 Sec. 263A(c)(5).

167 Sec. 263A(d).

168 Sec. 263A(h). Qualified creative expenses are defined as amounts paid or incurred by an individual in
the trade or business of being a writer, photographer, or artist. However, such term does not include any expense

related to printing, photographic plates, motion picture files, video tapes, or similar items.

19 The $15 million gross receipts test is described in section I11.B.2. of this document (Modifications of
gross receipts test for use of cash method of accounting by corporations and partnerships).

170 In the case of a sole proprietorship, the $15 million gross receipts test is applied as if the sole
proprietorship were a corporation.
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5. Increase in gross receipts test for construction contract exception to percentage of
completion method

Present Law

In general, in the case of a long-term contract, the taxable income from the contract is
determined under the percentage-of-completion method.!”! Under this method, the taxpayer
must include in gross income for the taxable year an amount equal to the product of (1) the gross
contract price and (2) the percentage of the contract completed during the taxable year.!”? The
percentage of the contract completed during the taxable year is determined by comparing costs
allocated to the contract and incurred before the end of the taxable year with the estimated total
contract costs.!”® Costs allocated to the contract typically include all costs (including
depreciation) that directly benefit or are incurred by reason of the taxpayer’s long-term contract
activities.!” The allocation of costs to a contract is made in accordance with regulations.!”
Costs incurred with respect to the long-term contract are deductible in the year incurred, subject
to general accrual method of accounting principles and limitations.!”®

An exception from the requirement to use the percentage-of-completion method is
provided for certain construction contracts (“small construction contracts). Contracts within
this exception are those contracts for the construction or improvement of real property if the
contract: (1) is expected (at the time such contract is entered into) to be completed within two
years of commencement of the contract and (2) is performed by a taxpayer whose average annual
gross receipts for the prior three taxable years do not exceed $10 million.!”” Thus, long-term
contract income from small construction contracts must be reported consistently using the
taxpayer’s exempt contract method.!’”® Permissible exempt contract methods include the

171 Sec. 460(a).

172 See Treas. Reg. sec. 1.460-4. This calculation is done on a cumulative basis. Thus, the amount
included in gross income in a particular year is that proportion of the expected contract price that the amount of
costs incurred through the end of the taxable year bears to the total expected costs, reduced by the amounts of gross
contract price included in gross income in previous taxable years.

13 Sec. 460(b)(1).
174 Sec. 460(c).

175 Treas. Reg. sec. 1.460-5.

176 Treas. Reg. secs. 1.460-4(b)(2)(iv) and 1.460-1(b)(8).

1

<

7 Secs. 460(e)(1)(B) and (4).

1

2

8 Since such contracts involve the construction of real property, they are subject to the interest

capitalization rules without regard to their duration. See Treas. Reg. sec. 1.263A-8.
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completed contract method, the exempt-contract percentage-of-completion method, the
percentage-of-completion method, or any other permissible method.!”

Description of Proposal

The proposal expands the exception for small construction contracts from the
requirement to use the percentage-of-completion method. Under the proposal, contracts within
this exception are those contracts for the construction or improvement of real property if the
contract: (1) is expected (at the time such contract is entered into) to be completed within two
years of commencement of the contract and (2) is performed by a taxpayer that (for the taxable
year in which the contract was entered into) meets the $15 million gross receipts test. '

Effective Date

The proposal applies to contracts entered into after December 31, 2017, in taxable years
ending after such date.

Application of this rule is a change in the taxpayer’s method of accounting for purposes
of section 481, but is applied on a cutoff basis for all similarly classified contracts (hence there is
no adjustment under section 481(a) for contracts entered into before January 1, 2018).

179 Treas. Reg. sec. 1.460-4(c)(1).

180 The $15 million gross receipts test is described in section I11.B.2. of this document (Modifications of
gross receipts test for use of cash method of accounting by corporations and partnerships). In the case of a sole
proprietorship, the $15 million gross receipts test is applied as if the sole proprietorship were a corporation.
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C. Cost Recovery, etc.
1. Limitation on deduction for interest
Present Law

Interest deduction

Interest paid or accrued by a business generally is deductible in the computation of
taxable income subject to a number of limitations.'®!

Interest is generally deducted by a taxpayer as it is paid or accrued, depending on the
taxpayer’s method of accounting. For all taxpayers, if an obligation is issued with original issue
discount (“OID”), a deduction for interest is allowable over the life of the obligation on a yield to
maturity basis.!®? Generally, OID arises where interest on a debt instrument is not calculated
based on a qualified rate and required to be paid at least annually.

Investment interest expense

In the case of a taxpayer other than a corporation, the deduction for interest on
indebtedness that is allocable to property held for investment (“investment interest”) is limited to
the taxpayer’s net investment income for the taxable year.!®? Disallowed investment interest is
carried forward to the next taxable year.

Net investment income is investment income net of investment expenses. Investment
income generally consists of gross income from property held for investment, and investment
expense includes all deductions directly connected with the production of investment income
(e.g., deductions for investment management fees) other than deductions for interest. Investment
income includes only so much of the taxpayer’s net capital gain and qualified dividend income
as the taxpayer elects to take into account as investment income.

The two-percent floor on miscellaneous itemized deductions allows taxpayers to deduct
investment expenses connected with investment income only to the extent such deductions

181 Sec. 163(a). In addition to the limitations discussed herein, other limitations include: denial of the
deduction for the disqualified portion of the original issue discount on an applicable high yield discount obligation
(sec. 163(e)(5)), denial of deduction for interest on certain obligations not in registered form (sec. 163(f)), reduction
of the deduction for interest on indebtedness with respect to which a mortgage credit certificate has been issued
under section 25 (sec. 163(g)), disallowance of deduction for personal interest (sec. 163(h)), disallowance of
deduction for interest on debt with respect to certain life insurance contracts (sec. 264), and disallowance of
deduction for interest relating to tax-exempt income (sec. 265). Interest may also be subject to capitalization. See,
e.g., sections 263A(f) and 461(g).

182 Sec. 163(e). But see section 267 (dealing in part with interest paid to a related or foreign party).

183 Sec. 163(d).
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exceed two percent of the taxpayer’s adjusted gross income (“AGI”).!** Miscellaneous itemized

deductions'®’ that are not investment expenses are disallowed first before any investment
expenses are disallowed. '

For purposes of the investment interest limitation, debt is allocated under a tracing
approach to expenditures in accordance with the use of the debt proceeds, and interest on the
debt is allocated in the same manner.'®” Thus, generally, the disallowance of a deduction for
investment interest depends on the individual’s use of the proceeds of the debt. For example, if
an individual pledges corporate stock held for investment as security for a loan and uses the debt
proceeds to purchase a car for personal use, interest expense on the debt is allocated to the
personal expenditure to purchase the car and is treated as nondeductible personal interest rather
than investment interest.

Earnings stripping

Section 163(j) may disallow a deduction for disqualified interest paid or accrued by a
corporation in a taxable year if two threshold tests are satisfied: the payor’s debt-to-equity ratio
exceeds 1.5 to 1.0 (the safe harbor ratio) and the payor’s net interest expense exceeds 50 percent
of its adjusted taxable income (generally, taxable income computed without regard to deductions
for net interest expense, net operating losses, domestic production activities under section 199,
depreciation, amortization, and depletion). Disqualified interest includes interest paid or accrued
to: (1) related parties when no Federal income tax is imposed with respect to such interest;'*®
(2) unrelated parties in certain instances in which a related party guarantees the debt; or (3) to a
real estate investment trust (“REIT”) by a taxable REIT subsidiary of that trust.'®® Interest
amounts disallowed under these rules can be carried forward indefinitely.'”® In addition, any

184 Sec. 67(a).

185 Miscellaneous itemized deductions include itemized deductions of individuals other than certain
specific itemized deductions. Sec. 67(b). Miscellaneous itemized deductions generally include, for example,
investment management fees and certain employee business expenses, but specifically do not include, for example,
interest, taxes, casualty and theft losses, charitable contributions, medical expenses, or other listed itemized
deductions.

186 H.R. Rep. No. 841, 99th Cong., 2d Sess., p. II-154, Sept. 18, 1986 (Conf. Rep.) (“In computing the
amount of expenses that exceed the 2-percent floor, expenses that are not investment expenses are intended to be
disallowed before any investment expenses are disallowed.”).

187 Temp. Treas. Reg. sec. 1.163-8T(c).

188 If a tax treaty reduces the rate of tax on interest paid or accrued by the taxpayer, the interest is treated as
interest on which no Federal income tax is imposed to the extent of the same proportion of such interest as the rate
of tax imposed without regard to the treaty, reduced by the rate of tax imposed by the treaty, bears to the rate of tax
imposed without regard to the treaty. Sec. 163(j)(5)(B).

189 Sec. 163()(3).

19 Sec. 163()(1)(B).

70





excess limitation (i.e., the excess, if any, of 50 percent of the adjusted taxable income of the
payor over the payor’s net interest expense) can be carried forward three years.'”!

Description of Proposal

In general

In the case of any taxpayer for any taxable year, the deduction for business interest is
limited to the sum of business interest income plus 30 percent of the adjusted taxable income of
the taxpayer for the taxable year. The amount of any interest not allowed as a deduction for any
taxable year may be carried forward indefinitely. The limitation applies at the taxpayer level. In
the case of a group of affiliated corporations that file a consolidated return, it applies at the
consolidated tax return filing level.

Business interest means any interest paid or accrued on indebtedness properly allocable
to a trade or business. Any amount treated as interest for purposes of the Internal Revenue Code
is interest for purposes of the proposal. Business interest income means the amount of interest
includible in the gross income of the taxpayer for the taxable year which is properly allocable to
a trade or business. Business interest does not include investment interest, and business interest
income does not include investment income, within the meaning of section 163(d).

By including business interest income in the limitation, the rule operates to limit the
deduction for net interest expense to 30 percent of adjusted taxable income. That is, a deduction
for business interest is permitted to the full extent of business interest income. To the extent that
business interest exceeds business interest income, the deduction for the net interest expense is
limited to 30 percent of adjusted taxable income.

Adjusted taxable income means the taxable income of the taxpayer computed without
regard to: (1) any item of income, gain, deduction, or loss which is not properly allocable to a
trade or business; (2) any business interest or business interest income; (3) the 17.4 percent
deduction for certain pass-through income;'? and (4) the amount of any net operating loss
deduction. The Secretary may provide other adjustments to the computation of adjusted taxable
income.

Application to pass-through entities

In general

In the case of any partnership, the limitation is applied at the partnership level. Any
deduction for business interest is taken into account in determining the nonseparately stated
taxable income or loss of the partnership.!®® To prevent double counting, special rules are

1 Sec. 163(G)(2)(B)(ii).
192 See section I.B.1. of this document (Allow 17.4 percent deduction to certain pass-through income).

193 This amount is the “Ordinary business income or loss” reflected on Form 1065 (U.S. Return of
Partnership Income). The partner’s distributive share is reflected in Box 1 of Schedule K-1 (Form 1065).
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provided for the determination of the adjusted taxable income of each partner of the partnership.
Similarly, to allow for additional interest deduction by a partner in the case of an excess amount
of unused adjusted taxable income limitation of the partnership, special rules apply. Similar
rules apply with respect to any S corporation and its shareholders.

Double counting rule

The adjusted taxable income of each partner (or shareholder, as the case may be) is
determined without regard to such partner’s distributive share of the nonseparately stated income
or loss of such partnership. In the absence of such a rule, the same dollars of adjusted taxable
income of a partnership could generate additional interest deductions as the income is passed
through to the partners.

Example 1.—ABC is a partnership owned 50-50 by XYZ Corporation and an individual.
ABC generates $200 of noninterest income. Its only expense is $60 of business interest. Under
the proposal the deduction for business interest is limited to 30 percent of adjusted taxable
income, that is, 30 percent * $200 = $60. ABC deducts $60 of business interest and reports
ordinary business income of $140. XYZ’s distributive share of the ordinary business income of
ABC is $70. XYZ has net taxable income of zero from its other operations, none of which is
attributable to interest income and without regard to its business interest expense. XYZ has
business interest expense of $25. In the absence of a double counting rule, the $70 of taxable
income from XYZ’s distributive share of ABC’s income would permit XYZ to deduct up to an
additional $21 of interest (30 percent * $70 = $21), and XYZ’s $100 share of ABC’s adjusted
taxable income would generate $51 of interest deductions, well in excess of the intended 30%
limitation. If XYZ were a pass-through entity rather than a corporation, additional deductions
might be available to its partners as well, and so on.

The double counting rule prevents this result by providing that XYZ has adjusted taxable
income computed without regard to the $70 distributive share of the nonseparately stated income
of ABC. As aresult it has adjusted taxable income of $0. XYZ’s deduction for business interest
is limited to 30 percent * $0 = $0, resulting in a deduction disallowance of $25.

Additional deduction limit

The limit on the amount allowed as a deduction for business interest is increased by a
partner’s distributive share of the partnership’s excess taxable income. The excess taxable
income with respect to any partnership is the amount which bears the same ratio to the
partnership’s adjusted taxable income as the excess (if any) of 30 percent of the adjusted taxable
income of the partnership over the amount (if any) by which the business interest of the
partnership exceeds the business interest income of the partnership bears to 30 percent of the
adjusted taxable income of the partnership. This allows a partner of a partnership to deduct
additional interest expense the partner may have paid or incurred to the extent the partnership
could have deducted more business interest. The proposal requires that excess taxable income be
allocated in the same manner as nonseparately stated income and loss.

Example 2.—The facts are the same as in Example 1 except ABC has only $40 of business
interest. As in Example 1, ABC has a limit on its interest deduction of $60. The excess of this
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limit over the business interest of the partnership is $60 - $40 = $20. The excess taxable income
for ABC is $20 / $60 * $200 = $66.67. XYZ’s distributive share of the excess taxable income
from ABC partnership is $33.33. XYZ’s deduction for business interest is limited to 30 percent
of the sum of its adjusted taxable income plus its distributive share of the excess taxable income
from ABC partnership (30 percent * ($0 + $33.33) = $10). As a result of the rule, XYZ may
deduct $10 of business interest and has an interest deduction disallowance of $15.

Carryforward of disallowed business interest

The amount of any business interest not allowed as a deduction for any taxable year is
treated as business interest paid or accrued in the succeeding taxable year. Business interest may
be carried forward indefinitely. With respect to the limitation on deduction of interest by
domestic corporations which are United States shareholders that are members of worldwide
affiliated groups with excess domestic indebtedness,'** whichever rule imposes the lower
limitation on the deduction of interest with respect to the taxable year (and therefore the greatest
amount of interest to be carried forward) governs.

Any carryforward of disallowed interest is an item taken into account in the case of
certain corporate acquisitions described in section 381 and is subject to limitation under
section 382.

Exceptions

The limitation does not apply to any taxpayer that meets the $15 million gross receipts
test of section 448(c), that is, if the average annual gross receipts for the three-taxable-year
period ending with the prior taxable year does not exceed $15 million.!?

The trade or business of performing services as an employee is not treated as a trade or
business for purposes of the limitation. As a result, for example, the wages of an employee are
not counted in the adjusted taxable income of the taxpayer for purposes of determining the
limitation.

At the taxpayer’s election, any real property development, redevelopment, construction,
reconstruction, acquisition, conversion, rental, operation, management, leasing, or brokerage
trade or business is not treated as a trade or business for purposes of the limitation, and therefore
the limitation does not apply to such trades or businesses.

The limitation also does not apply to certain regulated public utilities. Specifically, the
trade or business of the furnishing or sale of (1) electrical energy, water, or sewage disposal
services, (2) gas or steam through a local distribution system, or (3) transportation of gas or
steam by pipeline, if the rates for such furnishing or sale, as the case may be, have been

194 See section IV.D.1. of this document (Denial of deduction for interest expense of United States
shareholders which are members of worldwide affiliated groups with excess domestic indebtedness).

195 See section I11.B.2. of this document (Modifications of gross receipts test for use of cash method of

accounting by corporations and partnerships). In the case of a sole proprietorship, the $15 million gross receipts test
is applied as if the sole proprietorship were a corporation or partnership.
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established or approved by a State or political subdivision thereof, by any agency or
instrumentality of the United States, or by a public service or public utility commission or other
similar body of any State or political subdivision thereof is not treated as a trade or business for
purposes of the limitation.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
2. Temporary 100-percent expensing for certain business assets
Present Law

A taxpayer generally must capitalize the cost of property used in a trade or business or
held for the production of income and recover such cost over time through annual deductions for
depreciation or amortization.'”® Tangible property generally is depreciated under the modified
accelerated cost recovery system (“MACRS”), which determines depreciation for different types
of property based on an assigned applicable depreciation method, recovery period,'” and
convention.'*®

Bonus depreciation

An additional first-year depreciation deduction is allowed equal to 50 percent of the
adjusted basis of qualified property acquired and placed in service before January 1, 2020
(January 1, 2021, for longer production period property'® and certain aircraft?*°).?°! The 50-
percent allowance is phased down for property placed in service after December 31, 2017 (after
December 31, 2018 for longer production period property and certain aircraft). The bonus
depreciation percentage rates are as follows.

196 See secs. 263(a) and 167. However, where property is not used exclusively in a taxpayer’s business,
the amount eligible for a deduction must be reduced by the amount related to personal use. See, €.9., section 280A.

197 The applicable recovery period for an asset is determined in part by statute and in part by historic
Treasury guidance. Exercising authority granted by Congress, the Secretary issued Rev. Proc. 87-56, 1987-2 C.B.
674, laying out the framework of recovery periods for enumerated classes of assets. The Secretary clarified and
modified the list of asset classes in Rev. Proc. 88-22, 1988-1 C.B. 785. In November 1988, Congress revoked the
Secretary’s authority to modify the class lives of depreciable property. Rev. Proc. 87-56, as modified, remains in
effect except to the extent that the Congress has, since 1988, statutorily modified the recovery period for certain
depreciable assets, effectively superseding any administrative guidance with regard to such property.

198 Sec. 168.
199" As defined in section 168(k)(2)(B).
200 As defined in section 168(k)(2)(C).

201 Sec. 168(k). The additional first-year depreciation deduction is generally subject to the rules regarding
whether a cost must be capitalized under section 263A.
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Bonus Depreciation Percentage

Placed in Service Year Qualified Property Longer Production Period
in General Property and
Certain Aircraft
2017 50 percent 50 percent
2018 40 percent 50 percent®??
2019 30 percent 40 percent
2020 n/a 30 percent®®

The additional first-year depreciation deduction is allowed for both the regular tax and
the alternative minimum tax (“AMT"”),?** but is not allowed in computing earnings and profits.
The basis of the property and the depreciation allowances in the year of purchase and later years
are appropriately adjusted to reflect the additional first-year depreciation deduction.?’® The
amount of the additional first-year depreciation deduction is not affected by a short taxable
year.??” The taxpayer may elect out of the additional first-year depreciation for any class of
property for any taxable year.?%

205

The interaction of the additional first-year depreciation allowance with the otherwise
applicable depreciation allowance may be illustrated as follows. Assume that in 2017 a taxpayer
purchases new depreciable property and places it in service.?”” The property’s cost is $10,000,
and it is five-year property subject to the 200 percent declining balance method and half-year
convention. The amount of additional first-year depreciation allowed is $5,000. The remaining
$5,000 of the cost of the property is depreciable under the rules applicable to five-year property.

202 Tt is intended that for longer production period property placed in service in 2018, 50 percent applies to
the entire adjusted basis. Similarly, for longer production period property placed in service in 2019, 40 percent
applies to the entire adjusted basis. A technical correction may be necessary with respect to longer production
period property placed in service in 2018 and 2019 so that the statute reflects this intent.

203 In the case of longer production period property described in section 168(k)(2)(B) and placed in service
in 2020, 30 percent applies to the adjusted basis attributable to manufacture, construction, or production before
January 1, 2020, and the remaining adjusted basis does not qualify for bonus depreciation. Thirty percent applies to
the entire adjusted basis of certain aircraft described in section 168(k)(2)(C) and placed in service in 2020.

204 Sec. 168(k)(2)(G). See also Treas. Reg. sec. 1.168(k)-1(d).

205 Sec. 312(k)(3) and Treas. Reg. sec. 1.168(k)-1(H)(7).

2

(=1

5 Sec. 168(k)(1)(B).

207 Ibid.

2

(=3

8 Sec. 168(k)(7). For the definition of a class of property, see Treas. Reg. sec. 1.168(k)-1(e)(2).

209 Assume that the cost of the property is not eligible for expensing under section 179 or Treas. Reg.
sec. 1.263(a)-1(f).
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Thus, $1,000 also is allowed as a depreciation deduction in 2017.2!° The total depreciation
deduction with respect to the property for 2017 is $6,000. The remaining $4,000 adjusted basis
of the property generally is recovered through otherwise applicable depreciation rules.

Qualified property

Property qualifying for the additional first-year depreciation deduction must meet all of
the following requirements.?!' First, the property must be: (1) property to which MACRS
applies with an applicable recovery period of 20 years or less; (2) water utility property;*'

(3) computer software other than computer software covered by section 197; or (4) qualified
improvement property.?!* Second, the original use*'* of the property must commence with the
taxpayer.?'> Third, the taxpayer must acquire the property within the applicable time period (as
described below). Finally, the property must be placed in service before January 1, 2020. As
noted above, an extension of the placed-in-service date of one year (i.e., before January 1, 2021)
is provided for certain property with a recovery period of 10 years or longer, certain
transportation property, and certain aircraft.!¢

210°$1,000 results from the application of the half-year convention and the 200 percent declining balance
method to the remaining $5,000.

211 Requirements relating to actions taken before 2008 are not described herein since they have little (if
any) remaining effect.

212 As defined in section 168(e)(5).

213 The additional first-year depreciation deduction is not available for any property that is required to be
depreciated under the alternative depreciation system of MACRS. Sec. 168(k)(2)(D)(i).

214 The term “original use” means the first use to which the property is put, whether or not such use
corresponds to the use of such property by the taxpayer. If in the normal course of its business a taxpayer sells
fractional interests in property to unrelated third parties, then the original use of such property begins with the first
user of each fractional interest (i.e., each fractional owner is considered the original user of its proportionate share of
the property). Treas. Reg. sec. 1.168(k)-1(b)(3).

215 A special rule applies in the case of certain leased property. In the case of any property that is
originally placed in service by a person and that is sold to the taxpayer and leased back to such person by the
taxpayer within three months after the date that the property was placed in service, the property would be treated as
originally placed in service by the taxpayer not earlier than the date that the property is used under the leaseback. If
property is originally placed in service by a lessor, such property is sold within three months after the date that the
property was placed in service, and the user of such property does not change, then the property is treated as
originally placed in service by the taxpayer not earlier than the date of such sale. Sec. 168(k)(2)(E)(ii) and (iii).

216 Property qualifying for the extended placed-in-service date must have an estimated production period
exceeding one year and a cost exceeding $1 million. Transportation property generally is defined as tangible
personal property used in the trade or business of transporting persons or property. Certain aircraft which is not
transportation property, other than for agricultural or firefighting uses, also qualifies for the extended placed-in-
service date, if at the time of the contract for purchase, the purchaser made a nonrefundable deposit of the lesser of
10 percent of the cost or $100,000, and which has an estimated production period exceeding four months and a cost
exceeding $200,000.
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To qualify, property must be acquired (1) before January 1, 2020, or (2) pursuant to a
binding written contract which was entered into before January 1, 2020. With respect to
property that is manufactured, constructed, or produced by the taxpayer for use by the taxpayer,
the taxpayer must begin the manufacture, construction, or production of the property before
January 1, 2020.2!7 Property that is manufactured, constructed, or produced for the taxpayer by
another person under a contract that is entered into prior to the manufacture, construction, or
production of the property is considered to be manufactured, constructed, or produced by the
taxpayer.'® For property eligible for the extended placed-in-service date, a special rule limits
the amount of costs eligible for the additional first-year depreciation. With respect to such
property, only the portion of the basis that is properly attributable to the costs incurred before
January 1, 2020 (“progress expenditures”) is eligible for the additional first-year depreciation
deduction.?"’

Qualified improvement property

Qualified improvement property is any improvement to an interior portion of a building
that is nonresidential real property if such improvement is placed in service after the date such
building was first placed in service.??° Qualified improvement property does not include any
improvement for which the expenditure is attributable to the enlargement of the building, any
elevator or escalator, or the internal structural framework of the building.

Election to accelerate AMT credits in lieu of bonus depreciation

A corporation otherwise eligible for additional first-year depreciation may elect to claim
additional AMT credits in lieu of claiming additional depreciation with respect to qualified
property.??! In the case of a corporation making this election, the straight line method is used for
the regular tax and the AMT with respect to qualified property.???

A corporation making an election increases the tax liability limitation under section 53(c)
on the use of minimum tax credits by the bonus depreciation amount. The aggregate increase in
credits allowable by reason of the increased limitation is treated as refundable.

27 Sec. 168(k)(2)(E)().
218 Treas. Reg. sec. 1.168(k)-1(b)(4)(iii).

219 Sec. 168(k)(2)(B)(ii). For purposes of determining the amount of eligible progress expenditures, rules
similar to section 46(d)(3) as in effect prior to the Tax Reform Act of 1986 apply.

20 Sec. 168(k)(3).
21 Sec. 168(k)(4).

22 Gec. 168(k)(4)(A)(i).
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The bonus depreciation amount generally is equal to 20 percent of bonus depreciation for
qualified property that could be claimed as a deduction absent an election under this provision.??’
As originally enacted, the bonus depreciation amount for all taxable years was limited to the
lesser of (1) $30 million or (2) six percent of the minimum tax credits allocable to the adjusted
net minimum tax imposed for taxable years beginning before January 1, 2006. However,
extensions of this provision have provided that this limitation applies separately to property
subject to each extension.

For taxable years ending after December 31, 2015, the bonus depreciation amount for a
taxable year (as defined under present law with respect to all qualified property) is limited to the
lesser of (1) 50 percent of the minimum tax credit for the first taxable year ending after
December 31, 2015 (determined before the application of any tax liability limitation) or (2) the
minimum tax credit for the taxable year allocable to the adjusted net minimum tax imposed for
taxable years ending before January 1, 2016 (determined before the application of any tax
liability limitation and determined on a first-in, first-out basis).

All corporations treated as a single employer under section 52(a) are treated as one
taxpayer for purposes of the limitation, as well as for electing the application of this provision.??*

In the case of a corporation making an election which is a partner in a partnership, for
purposes of determining the electing partner’s distributive share of partnership items, bonus
depreciation does not apply to any qualified property and the straight line method is used with
respect to that property.??

In the case of a partnership having a single corporate partner owning (directly or
indirectly) more than 50 percent of the capital and profits interests in the partnership, each
partner takes into account its distributive share of partnership depreciation in determining its
bonus depreciation amount.??°

Special rules

Passenger automobiles

The limitation under section 280F on the amount of depreciation deductions allowed with
respect to certain passenger automobiles is increased in the first year by $8,000 for automobiles
that qualify (and for which the taxpayer does not elect out of the additional first-year

223 For this purpose, bonus depreciation is the difference between (i) the aggregate amount of depreciation
determined if section 168(k)(1) applied to all qualified property placed in service during the taxable year and (ii) the
amount of depreciation that would be so determined if section 168(k)(1) did not so apply. This determination is
made using the most accelerated depreciation method and the shortest life otherwise allowable for each property.

224 Sec. 168(k)(4)(B)(iii).

225 Sec. 168(k)(4)(D)(ii).

26 Sec. 168(k)(4)(D)(iii).
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deduction).??” The $8,000 amount is phased down from $8,000 by $1,600 per calendar year
beginning in 2018. Thus, the section 280F increase amount for property placed in service during
2018 is $6,400, and during 2019 is $4,800. While the underlying section 280F limitation is
indexed for inflation,??® the section 280F increase amount is not indexed for inflation. The
increase does not apply to a taxpayer who elects to accelerate AMT credits in lieu of bonus
depreciation for a taxable year.

Certain plants bearing fruits and nuts

A special election is provided for certain plants bearing fruits and nuts.?>® Under the
election, the applicable percentage of the adjusted basis of a specified plant which is planted or
grafted after December 31, 2015, and before January 1, 2020, is deductible for regular tax and
AMT purposes in the year planted or grafted by the taxpayer, and the adjusted basis is reduced
by the amount of the deduction.?*® The percentage is 50 percent for 2017, 40 percent for 2018,
and 30 percent for 2019. A specified plant is any tree or vine that bears fruits or nuts, and any
other plant that will have more than one yield of fruits or nuts and generally has a preproductive
period of more than two years from planting or grafting to the time it begins bearing fruits or
nuts.?3! The election is revocable only with the consent of the Secretary, and if the election is
made with respect to any specified plant, such plant is not treated as qualified property eligible
for bonus depreciation in the subsequent taxable year in which it is placed in service.

Long-term contracts

In general, in the case of a long-term contract, the taxable income from the contract is
determined under the percentage-of-completion method.?** Solely for purposes of determining
the percentage of completion under section 460(b)(1)(A), the cost of qualified property with a
MACRS recovery period of seven years or less is taken into account as a cost allocated to the
contract as if bonus depreciation had not been enacted for property placed in service before
January 1, 2020 (January 1, 2021, in the case of longer production period property).?*?

Description of Proposal

The proposal extends and modifies the additional first-year depreciation deduction
through 2022 (through 2023 for longer production period property and certain aircraft). The 50-

227 Sec. 168(k)(2)(F).
228 Sec. 280F(d)(7).

229 See sec. 168(k)(5).

230 Any amount deducted under this election is not subject to capitalization under section 263A.

B A specified plant does not include any property that is planted or grafted outside the United States.

232 Sec. 460.

2

w

3 Sec. 460(c)(6). Other dates involving prior years are not described herein.
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percent allowance is increased to 100 percent for property placed in service after September 27,
2017, and before January 1, 2023 (January 1, 2024, for longer production period property and
certain aircraft), as well as for specified plants planted or grafted after September 27, 2017, and
before January 1, 2023. Thus, the proposal repeals the phase-down of the additional first-year
depreciation deduction for property placed in service after December 31, 2017, and for specified
plants planted or grafted after such date. Similarly, the proposal maintains the section 280F
increase amount of $8,000 for passenger automobiles placed in service after December 31, 2017.

The proposal excludes from the definition of qualified property certain public utility
property, i.e., property used predominantly in the trade or business of the furnishing or sale of (1)
electrical energy, water, or sewage disposal services, (2) gas or steam through a local distribution
system, or (3) transportation of gas or steam by pipeline, if the rates for such furnishing or sale,
as the case may be, have been established or approved by a State or political subdivision thereof,
by any agency or instrumentality of the United States, or by a public service or public utility
commission or other similar body of any State or political subdivision thereof. **

As a conforming amendment to the repeal of AMT, the proposal repeals the election to
accelerate AMT credits in lieu of bonus depreciation.

Effective Date

The proposal generally applies to property placed in service after September 27, 2017,
and to specified plants planted or grafted after such date.

A transition rule provides that, for a taxpayer’s first taxable year ending after
September 27, 2017, the taxpayer may elect to apply a 50-percent allowance.

3. Modifications to depreciation limitations on luxury automobiles and personal use
property

Present Law

Section 280F(a) limits the annual cost recovery deduction with respect to certain
passenger automobiles. This limitation is commonly referred to as the “luxury automobile
depreciation limitation.” For passenger automobiles placed in service in 2017, and for which the
additional first-year depreciation deduction under section 168(k) is not claimed, the maximum
amount of allowable depreciation is $3,160 for the year in which the vehicle is placed in service,
$5,100 for the second year, $3,050 for the third year, and $1,875 for the fourth and later years in
the recovery period.?*> This limitation is indexed for inflation and applies to the aggregate
deduction provided under present law for depreciation and section 179 expensing. Hence,
passenger automobiles subject to section 280F are eligible for section 179 expensing only to the
extent of the applicable limits contained in section 280F. For passenger automobiles eligible for

234 As defined in section 168(i)(10) without regard to subparagraph (C) of such section.

235 Rev. Proc. 2017-29, Table 3, 2017-14 .R.B. 1065.

80





the additional first-year depreciation allowance in 2017, the first-year limitation is increased by
an additional $8,000.2%¢

For purposes of the depreciation limitation, passenger automobiles are defined broadly to
include any four-wheeled vehicles that are manufactured primarily for use on public streets,
roads, and highways and which are rated at 6,000 pounds unloaded gross vehicle weight or
less.??” In the case of a truck or a van, the depreciation limitation applies to vehicles that are
rated at 6,000 pounds gross vehicle weight or less. Sport utility vehicles are treated as a truck for
the purpose of applying the section 280F limitation.

Basis not recovered in the recovery period of a passenger automobile is allowable as an
expense in subsequent taxable years.*® The expensed amount is limited in each such subsequent
taxable year to the amount of the limitation in the fourth year in the recovery period.

Listed property

In the case of certain listed property, special rules apply. Listed property generally is
defined as (1) any passenger automobile; (2) any other property used as a means of
transportation;>*? (3) any property of a type generally used for purposes of entertainment,
recreation, or amusement; (4) any computer or peripheral equipment;>*’ and (5) any other
property of a type specified in Treasury regulations.?*!

First, if for the taxable year in which the property is placed in service, the use of the
property for trade or business purposes does not exceed 50 percent of the total use of the
property, then the depreciation deduction with respect to such property is determined under the
alternative depreciation system.?*? The alternative depreciation system generally requires the use

236 Sec. 168(k)(2)(F). For proposed changes to section 168(k), see section I11.C.2. of this document
(Temporary 100-percent expensing for certain business assets).

237 Sec. 280F(d)(5). Exceptions are provided for any ambulance, hearse, or combination ambulance-hearse
used by the taxpayer directly in a trade or business, or any vehicle used by the taxpayer directly in the trade or
business of transporting persons or property for compensation or hire.

238 Sec. 280F(a)(1)(B).

239 Property substantially all of the use of which is in a trade or business of providing transportation to
unrelated persons for hire is not considered other property used as a means of transportation. Sec. 280F(d)(4)(C).

240 Computer or peripheral equipment used exclusively at a regular business establishment and owned or

leased by the person operating such establishment, however, is not listed property. Sec. 280F(d)(4)(B).
241 Sec. 280F(d)(4)(A).

242 Sec. 280F(b)(1). If for any taxable year after the year in which the property is placed in service the use
of the property for trade or business purposes decreases to 50 percent or less of the total use of the property, then the
amount of depreciation allowed in prior years in excess of the amount of depreciation that would have been allowed
for such prior years under the alternative depreciation system is recaptured (i.e., included in gross income) for such
taxable year.
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of the straight-line method and a recovery period equal to the class life of the property.**

Second, if an individual owns or leases listed property that is used by the individual in
connection with the performance of services as an employee, no depreciation deduction,
expensing allowance, or deduction for lease payments is available with respect to such use unless
the use of the property is for the convenience of the employer and required as a condition of
employment.?** Both limitations apply for purposes of section 179 expensing.

For listed property, no deduction is allowed unless the taxpayer adequately substantiates
the expense and business usage of the property.>* A taxpayer must substantiate the elements of
each expenditure or use of listed property, including (1) the amount (e.g., cost) of each separate
expenditure and the amount of business or investment use, based on the appropriate measure
(e.g., mileage for automobiles), and the total use of the property for the taxable period, (2) the
date of the expenditure or use, and (3) the business purposes for the expenditure or use.?*® The
level of substantiation for business or investment use of listed property varies depending on the
facts and circumstances. In general, the substantiation must contain sufficient information as to
each element of every business or investment use.?*’

Description of Proposal

The proposal increases the depreciation limitations under section 280F that apply to listed
property. For passenger automobiles placed in service after December 31, 2017, and for which
the additional first-year depreciation deduction under section 168(k) is not claimed, the
maximum amount of allowable depreciation is $10,000 for the year in which the vehicle is
placed in service, $16,000 for the second year, $9,600 for the third year, and $5,760 for the
fourth and later years in the recovery period.>** The limitations are indexed for inflation for
passenger automobiles placed in service after 2018.

The proposal removes computer or peripheral equipment from the definition of listed
property. Such property is therefore not subject to the heightened substantiation requirements
that apply to listed property.

Effective Date

The proposal is effective for property placed in service after December 31, 2017.

23 Sec. 168(g).

24 Sec. 280F(d)(3).

25 Sec. 274(d)(4).

246 Temp. Reg. sec. 1.274-5T(b)(6).

247 Temp. Reg. sec. 1.274-5T(c)(2)(ii)(C).

248 Rev. Proc. 2017-29, Table 3, 2017-14 .R.B. 1065.
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4. Modifications of treatment of certain farm property
Present Law

A taxpayer generally must capitalize the cost of property used in a trade or business or
held for the production of income and recover such cost over time through annual deductions for
depreciation or amortization.?*” Tangible property generally is depreciated under the modified
accelerated cost recovery system (“MACRS”), which determines depreciation for different types
of property based on an assigned applicable depreciation method, recovery period, and
convention.?>

The applicable recovery period for an asset is determined in part by statute and in part by
historic Treasury guidance.?>! The “type of property” of an asset is used to determine the “class
life” of the asset, which in turn dictates the applicable recovery period for the asset.

The MACRS recovery periods applicable to most tangible personal property range from
three to 20 years. The depreciation methods generally applicable to tangible personal property
are the 200-percent and 150-percent declining balance methods,?*? switching to the straight line
method for the first taxable year where using the straight line method with respect to the adjusted
basis as of the beginning of that year yields a larger depreciation allowance. The recovery
periods for most real property are 39 years for nonresidential real property and 27.5 years for
residential rental property. The straight line depreciation method is required for the
aforementioned real property.

249 See secs. 263(a) and 167. However, where property is not used exclusively in a taxpayer’s business,
the amount eligible for a deduction must be reduced by the amount related to personal use. See, €.9., section 280A.

230 Sec. 168.
231 Exercising authority granted by Congress, the Secretary issued Rev. Proc. 87-56, 1987-2 C.B. 674,
laying out the framework of recovery periods for enumerated classes of assets. The Secretary clarified and modified
the list of asset classes in Rev. Proc. 88-22, 1988-1 C.B. 785. In November 1988, Congress revoked the Secretary’s
authority to modify the class lives of depreciable property. Rev. Proc. 87-56, as modified, remains in effect except
to the extent that the Congress has, since 1988, statutorily modified the recovery period for certain depreciable
assets, effectively superseding any administrative guidance with regard to such property.

232 Under the declining balance method the depreciation rate is determined by dividing the appropriate
percentage (here 150 or 200) by the appropriate recovery period. This leads to accelerated depreciation when the
declining balance percentage is greater than 100. The table below illustrates depreciation for an asset with a cost of
$1,000 and a seven-year recovery period under the 200-percent declining balance method, the 150-percent declining
balance method, and the straight line method.

Recovery method Year1 | Year2 | Year3 | Year4 | Year5 | Year6 | Year7 Total

200-percent declining balance 285.71 | 204.08 | 145.77 | 104.12 86.77 86.77 86.77 | 1,000.00
150-percent declining balance 21429 | 168.37| 132.29| 121.26| 121.26 | 121.26 | 121.26 | 1,000.00
Straight-line 142.86 | 142.86 | 142.86 | 142.86| 142.86| 142.86 | 142.86 | 1,000.00
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Property used in a farming business is assigned various recovery periods in the same
manner as other business property. For example, depreciable assets used in agriculture activities
that are assigned a recovery period of 7 years include machinery and equipment, grain bins, and
fences (but no other land improvements), that are used in the production of crops or plants, vines,
and trees; livestock; the operation of farm dairies, nurseries, greenhouses, sod farms, mushrooms
cellars, cranberry bogs, apiaries, and fur farms; and the performance of agriculture, animal
husbandry, and horticultural services.?>®> Cotton ginning assets are also assigned a recovery
period of 7 years,?>* while land improvements such as drainage facilities, paved lots, and water
wells are assigned a recovery period of 15 years.?>> A 5-year recovery period was assigned to
new farm machinery or equipment (other than any grain bin, cotton ginning asset, fence, or other
land improvement) which was used in a farming business,>® the original use of which
commenced with the taxpayer after December 31, 2008, and which was placed in service before
January 1, 2010.%7

258 259

Any property (other than nonresidential real property,~° residential rental property,
and trees or vines bearing fruits or nuts?*®) used in a farming business®¢! is subject to the 150-
percent declining balance method.?6?

Under a special accounting rule, certain taxpayers engaged in the business of farming
who elect to deduct preproductive period expenditures are required to depreciate all farming
assets using the alternative depreciation system (i.e., using longer recovery periods and the
straight line method).?%*

253 Rev. Proc. 87-56, Asset class 01.1, Agriculture.

234 Rev. Proc. 87-56, Asset class 01.11, Cotton ginning assets.

255 Rev. Proc. 87-56, Asset class 00.3, Land improvements. See also, IRS Publication 225, Farmer’s Tax
Guide (2017).

236 As defined in section 263A(e)(4).

2

193

7 Sec. 168(e)(3)(B)(vii).

[
193

5 Sec. 168(b)(3)(A).

2

193

9 Sec. 168(b)(3)(B).

2

[N

0 Sec. 168(b)(3)(E).

2

=

! Within the meaning of section 263A(e)(4).

2

=N

2 Sec. 168(b)(2)(B).

2

loN

3 Sec. 263A(d)(3) and (e)(2).
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Description of Proposal

The proposal shortens the recovery period from 7 to 5 years for any machinery or
equipment (other than any grain bin, cotton ginning asset, fence, or other land improvement)
used in a farming business, the original use of which commences with the taxpayer and is placed
in service after December 31, 2017.

The proposal also repeals the required use of the 150-percent declining balance method
for property used in a farming business (i.e., for 3-, 5-, 7-, and 10-year property). The 150-
percent declining balance method will continue to apply to any 15-year or 20-year property used
in the farming business to which the straight line method does not apply, or to property for which
the taxpayer elects the use of the 150-percent declining balance method.

Effective Date

The proposal is effective for property placed in service after December 31, 2017.
5. Modification of net operating loss deduction
Present Law

A net operating loss (“NOL”) generally means the amount by which a taxpayer’s
business deductions exceed its gross income.?** In general, an NOL may be carried back two
years and carried over 20 years to offset taxable income in such years.?> NOLs offset taxable
income in the order of the taxable years to which the NOL may be carried.?®

Different carryback periods apply with respect to NOLs arising in different
circumstances. Extended carryback periods are allowed for NOLs attributable to specified
liability losses and certain casualty and disaster losses.?¢” Limitations are placed on the
carryback of excess interest losses attributable to corporate equity reduction transactions.?

Description of Proposal

The proposal limits the NOL deduction to 90 percent of taxable income (determined
without regard to the deduction). Carryovers to other years are adjusted to take account of this
limitation, and may be carried forward indefinitely.

264 Sec. 172(c).

265 Se

o

C172(0)(1)(A).

266

Sec. 172(b)(2).

267 Se

[e]

. 172(b)(1)(C) and (E).

268 Se

o

. 172(b)(1)(D).
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The proposal repeals the two-year carryback and the special carryback provisions, but
provides a two-year carryback in the case of certain losses incurred in the trade or business of
farming.

Effective Date

The proposal allowing indefinite carryovers and modifying carrybacks applies to losses
arising in taxable years beginning after December 31, 2017.

The proposal limiting the NOL deduction applies to losses arising in taxable years
beginning after December 31, 2017.

6. Like-kind exchanges of real property
Present Law

An exchange of property, like a sale, generally is a taxable event. However, no gain or
loss is recognized if property held for productive use in a trade or business or for investment is
exchanged for property of a “like kind” which is to be held for productive use in a trade or
business or for investment.?®® In general, section 1031 does not apply to any exchange of stock
in trade (i.e., inventory) or other property held primarily for sale; stocks, bonds, or notes; other
securities or evidences of indebtedness or interest; interests in a partnership; certificates of trust
or beneficial interests; or choses in action.?’”® Section 1031 also does not apply to certain
exchanges involving livestock?’! or foreign property.>’

For purposes of section 1031, the determination of whether property is of a “like kind”
relates to the nature or character of the property and not its grade or quality, i.e., the
nonrecognition rules do not apply to an exchange of one class or kind of property for property of
a different class or kind (e.g., section 1031 does not apply to an exchange of real property for
personal property).?’® The different classes of property are: (1) depreciable tangible personal

2

=

9 Sec. 1031(a)(1).

270 Sec. 1031(a)(2). A chose in action is a right that can be enforced by legal action.

2

3

! Sec. 1031(e).

2

Q

2 Sec. 1031(h).

2

=

3 Treas. Reg. sec. 1.1031(a)-1(b).
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property;*’* (2) intangible or nondepreciable personal property;?’* and (3) real property.

However, the rules with respect to whether real estate is “like kind” are applied more liberally
than the rules governing like-kind exchanges of depreciable, intangible, or nondepreciable
personal property. For example, improved real estate and unimproved real estate generally are
considered to be property of a “like kind” as this distinction relates to the grade or quality of the
real estate,?”’ while depreciable tangible personal properties must be either within the same
General Asset Class?’® or within the same Product Class.?”

276

The nonrecognition of gain in a like-kind exchange applies only to the extent that like-
kind property is received in the exchange. Thus, if an exchange of property would meet the
requirements of section 1031, but for the fact that the property received in the transaction
consists not only of the property that would be permitted to be exchanged on a tax-free basis, but
also other non-qualifying property or money (“additional consideration”), then the gain to the
recipient of the other property or money is required to be recognized, but not in an amount

274 For example, an exchange of a personal computer classified under asset class 00.12 of Rev. Proc. 87-
56, 1987-2 C.B. 674, for a printer classified under the same asset class of Rev. Proc. 87-56 would be treated as
property of a like kind. However, an exchange of an airplane classified under asset class 00.21 of Rev. Proc. 87-56
for a heavy general purpose truck classified under asset class 00.242 of Rev. Proc. 87-56 would not be treated as
property of a like kind. See Treas. Reg. sec. 1.1031(a)-2(b)(7).

275 For example, an exchange of a copyright on a novel for a copyright on a different novel would be
treated as property of a like kind. See Treas. Reg. sec. 1.1031(a)-2(c)(3). However, the goodwill or going concern
value of one business is not of a like kind to the goodwill or going concern value of a different business. See Treas.
Reg. sec. 1.1031(a)-2(c)(2). The Internal Revenue Service (“IRS”) has ruled that intangible assets such as
trademarks, trade names, mastheads, and customer-based intangibles that can be separately described and valued
apart from goodwill qualify as property of a like kind under section 1031. See Chief Counsel Advice 200911006,
February 12, 2009.

276 Treas. Reg. sec. 1.1031(a)-1(b) and (c).
277 Treas. Reg. sec. 1.1031(a)-1(b).

278 Treasury Regulation section 1.1031(a)-2(b)(2) provides the following list of General Asset Classes,
based on asset classes 00.11 through 00.28 and 00.4 of Rev. Proc. 87-56, 1987-2 C.B. 674: (i) Office furniture,
fixtures, and equipment (asset class 00.11), (ii) Information systems (computers and peripheral equipment) (asset
class 00.12), (iii) Data handling equipment, except computers (asset class 00.13), (iv) Airplanes (airframes and
engines), except those used in commercial or contract carrying of passengers or freight, and all helicopters
(airframes and engines) (asset class 00.21), (v) Automobiles, taxis (asset class 00.22), (vi) Buses (asset class 00.23),
(vii) Light general purpose trucks (asset class 00.241), (viii) Heavy general purpose trucks (asset class 00.242),

(ix) Railroad cars and locomotives, except those owned by railroad transportation companies (asset class 00.25),

(x) Tractor units for use over-the-road (asset class 00.26), (xi) Trailers and trailer-mounted containers (asset class
00.27), (xii) Vessels, barges, tugs, and similar water-transportation equipment, except those used in marine
construction (asset class 00.28), and (xiii) Industrial steam and electric generation and/or distribution systems (asset
class 00.4).

279 Property within a product class consists of depreciable tangible personal property that is described in a
6-digit product class within Sectors 31, 32, and 33 (pertaining to manufacturing industries) of the North American
Industry Classification System (“NAICS”), set forth in Executive Office of the President, Office of Management and
Budget, North American Industry Classification System, United States, 2002 (NAICS Manual), as periodically
updated. Treas. Reg. sec. 1.1031(a)-2(b)(3).
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exceeding the fair market value of such other property or money.?®® Additionally, any such gain
realized on a section 1031 exchange as a result of additional consideration being involved
constitutes ordinary income to the extent that the gain is subject to the recapture provisions of
sections 1245 and 1250.2%! No losses may be recognized from a like-kind exchange.?®?

If section 1031 applies to an exchange of properties, the basis of the property received in
the exchange is equal to the basis of the property transferred. This basis is increased to the
extent of any gain recognized as a result of the receipt of other property or money in the like-
kind exchange, and decreased to the extent of any money received by the taxpayer.®* The
holding period of qualifying property received includes the holding period of the qualifying
property transferred, but the nonqualifying property received is required to begin a new holding
period.?*

A like-kind exchange also does not require that the properties be exchanged
simultaneously. Rather, the property to be received in the exchange must be received not more
than 180 days after the date on which the taxpayer relinquishes the original property (but in no
event later than the due date (including extensions) of the taxpayer’s income tax return for the
taxable year in which the transfer of the relinquished property occurs). In addition, the taxpayer
must identify the property to be received within 45 days after the date on which the taxpayer
transfers the property relinquished in the exchange.?®’

The Treasury Department has issued regulations®®® and revenue procedures®®’ providing
guidance and safe harbors for taxpayers engaging in deferred like-kind exchanges.

280 Sec. 1031(b). For example, if a taxpayer holding land A having a basis of $40,000 and a fair market
value of $100,000 exchanges the property for land B worth $90,000 plus $10,000 in cash, the taxpayer would
recognize $10,000 of gain on the transaction, which would be includable in income. The remaining $50,000 of gain
would be deferred until the taxpayer disposes of land B in a taxable sale or exchange.

281 Secs. 1245(b)(4) and 1250(d)(4). For example, if a taxpayer holding section 1245 property A with an
original cost basis of $11,000, an adjusted basis of $10,000, and a fair market value of $15,000 exchanges the
property for section 1245 property B with a fair market value of $14,000 plus $1,000 in cash, the taxpayer would

recognize $1,000 of ordinary income on the transaction. The remaining $4,000 of gain would be deferred until the
taxpayer disposes of section 1245 property B in a taxable sale or exchange.

282 Sec. 1031(c).

283 Sec. 1031(d). Thus, in the example noted above, the taxpayer’s basis in B would be $40,000 (the
taxpayer’s transferred basis of $40,000, increased by $10,000 in gain recognized, and decreased by $10,000 in
money received).

24 Sec. 1223(1).

285 Sec. 1031(a)(3).

286 Treas. Reg. sec. 1.1031(k)-1(a) through (o).

287 See Rev. Proc. 2000-37, 2000-40 1.R.B. 308, as modified by Rev. Proc. 2004-51, 2004-33 1.R.B. 294.
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Description of Proposal

The proposal modifies the provision providing for nonrecognition of gain in the case of
like-kind exchanges by limiting its application to real property that is not held primarily for sale.

Effective Date

The proposal generally applies to exchanges completed after December 31, 2017.
However, an exception is provided for any exchange if the property disposed of by the taxpayer
in the exchange is disposed of on or before December 31, 2017, or the property received by the
taxpayer in the exchange is received on or before such date.

7. Applicable recovery period for real property

Present Law

In general

A taxpayer generally must capitalize the cost of property used in a trade or business or
held for the production of income and recover such cost over time through annual deductions for
depreciation or amortization.?®® Tangible property generally is depreciated under the modified
accelerated cost recovery system (“MACRS”), which determines depreciation for different types
of property based on an assigned applicable depreciation method, recovery period, and
convention.?®

Recovery periods and depreciation methods

The applicable recovery period for an asset is determined in part by statute and in part by
historic Treasury guidance.?®® The “type of property” of an asset is used to determine the “class
life” of the asset, which in turn dictates the applicable recovery period for the asset.

The MACRS recovery periods applicable to most tangible personal property range from
three to 20 years. The depreciation methods generally applicable to tangible personal property
are the 200-percent and 150-percent declining balance methods,?’' switching to the straight line

288 See secs. 263(a) and 167. However, where property is not used exclusively in a taxpayer’s business,
the amount eligible for a deduction must be reduced by the amount related to personal use. See, €.9., section 280A.

289 Sec. 168.

20 Exercising authority granted by Congress, the Secretary issued Rev. Proc. 87-56, 1987-2 C.B. 674,
laying out the framework of recovery periods for enumerated classes of assets. The Secretary clarified and modified
the list of asset classes in Rev. Proc. 88-22, 1988-1 C.B. 785. In November 1988, Congress revoked the Secretary’s
authority to modify the class lives of depreciable property. Rev. Proc. 87-56, as modified, remains in effect except
to the extent that the Congress has, since 1988, statutorily modified the recovery period for certain depreciable
assets, effectively superseding any administrative guidance with regard to such property.

21 Under the declining balance method the depreciation rate is determined by dividing the appropriate
percentage (here 150 or 200) by the appropriate recovery period. This leads to accelerated depreciation when the
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method for the first taxable year where using the straight line method with respect to the adjusted
basis as of the beginning of that year yields a larger depreciation allowance. The recovery
periods for most real property are 39 years for nonresidential real property and 27.5 years for
residential rental property. The straight line depreciation method is required for the
aforementioned real property.

Placed-in-service conventions

Depreciation of an asset begins when the asset is deemed to be placed in service under
the applicable convention.?”> Under MACRS, nonresidential real property, residential rental
property, and any railroad grading or tunnel bore generally are subject to the mid-month
convention, which treats all property placed in service during any month (or disposed of during
any month) as placed in service (or disposed of) on the mid-point of such month.?** All other
property generally is subject to the half-year convention, which treats all property placed in
service during any taxable year (or disposed of during any taxable year) as placed in service (or
disposed of) on the mid-point of such taxable year to reflect the assumption that assets are placed
in service ratably throughout the year.?”* However, if substantial property is placed in service
during the last three months of a taxable year, a special rule requires use of the mid-quarter
convention,*” designed to prevent the recognition of disproportionately large amounts of first-
year depreciation under the half-year convention.

Depreciation of additions or improvements to property

The recovery period for any addition or improvement to real or personal property begins
on the later of (1) the date on which the addition or improvement is placed in service, or (2) the
date on which the property with respect to which such addition or improvement is made is placed
in service.?’® Any MACRS deduction for an addition or improvement to any property is to be

declining balance percentage is greater than 100. The table below illustrates depreciation for an asset with a cost of
$1,000 and a seven-year recovery period under the 200-percent declining balance method, the 150-percent declining
balance method, and the straight line method.

Recovery method Year1 | Year2 | Year3 | Year4 | Year5 | Year6 | Year7 Total

200-percent declining balance 285.71 | 204.08 | 145.77 | 104.12 86.77 86.77 86.77 | 1,000.00
150-percent declining balance 21429 | 16837 | 13229 | 121.26| 121.26| 121.26 | 121.26 | 1,000.00
Straight-line 142.86 | 142.86 | 142.86| 142.86 | 142.86| 142.86 | 142.86 | 1,000.00

22 Treas. Reg. sec. 1.167(a)-10(b).
293 Sec. 168(d)(2) and (d)(4)(B).
294 Sec. 168(d)(1) and (d)(4)(A).

295 The mid-quarter convention treats all property placed in service (or disposed of) during any quarter as
placed in service (or disposed of) on the mid-point of such quarter. Sec. 168(d)(3) and (d)(4)(C).

296 Sec. 168(1)(6).
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computed in the same manner as the deduction for the underlying property would be if such
property were placed in service at the same time as such addition or improvement. Thus, for
example, the cost of an improvement to a building that constitutes nonresidential real property is
recovered over 39 years using the straight line method and mid-month convention. Certain
improvements to nonresidential real property are eligible for the additional first-year
depreciation deduction if the other requirements of section 168(k) are met (i.e., improvements
that constitute “qualified improvement property”).?’

Qualified improvement property

Qualified improvement property is any improvement to an interior portion of a building
that is nonresidential real property if such improvement is placed in service after the date such
building was first placed in service.>”® Qualified improvement property does not include any
improvement for which the expenditure is attributable to the enlargement of the building, any
elevator or escalator, or the internal structural framework of the building.

Depreciation of leasehold improvements

Generally, depreciation allowances for improvements made on leased property are
determined under MACRS, even if the MACRS recovery period assigned to the property is
longer than the term of the lease.>” This rule applies regardless of whether the lessor or the
lessee places the leasehold improvements in service. If a leasehold improvement constitutes an
addition or improvement to nonresidential real property already placed in service, the
improvement generally is depreciated using the straight-line method over a 39-year recovery
period, beginning in the month the addition or improvement was placed in service. However,
exceptions to the 39-year recovery period exist for certain qualified leasehold improvements,
qualified restaurant property, and qualified retail improvement property.

Qualified leasehold improvement property

Section 168(e)(3)(E)(iv) provides a statutory 15-year recovery period for qualified
leasehold improvement property. Qualified leasehold improvement property is any improvement
to an interior portion of a building that is nonresidential real property, provided certain
requirements are met.>” The improvement must be made under or pursuant to a lease either by
the lessee (or sublessee), or by the lessor, of that portion of the building to be occupied
exclusively by the lessee (or sublessee). The improvement must be placed in service more than
three years after the date the building was first placed in service. Qualified leasehold
improvement property does not include any improvement for which the expenditure is
attributable to the enlargement of the building, any elevator or escalator, any structural

27 Sec. 168(k)(2)(A)(1)(IV) and (k)(3). See also section 1I1.C.2. of this document (Temporary 100-percent
expensing for certain business assets).

28 Sec. 168(k)(3).
29 Sec. 168(i)(8).

300 Sec. 168(e)(6).
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component benefiting a common area, or the internal structural framework of the building. If a
lessor makes an improvement that qualifies as qualified leasehold improvement property, such
improvement does not qualify as qualified leasehold improvement property to any subsequent
owner of such improvement. An exception to the rule applies in the case of death and certain
transfers of property that qualify for non-recognition treatment.

Qualified leasehold improvement property is generally recovered using the straight-line
method and a half-year convention,**! and is eligible for the additional first-year depreciation
deduction if the other requirements of section 168(k) are met.>??

Qualified restaurant property

Section 168(e)(3)(E)(v) provides a statutory 15-year recovery period for qualified
restaurant property. Qualified restaurant property is any section 1250 property that is a building
or an improvement to a building, if more than 50 percent of the building’s square footage is
devoted to the preparation of, and seating for on-premises consumption of, prepared meals.>*®
Qualified restaurant property is recovered using the straight-line method and a half-year
convention.*** Additionally, qualified restaurant property is not eligible for the additional first-
year depreciation deduction unless it also satisfies the definition of qualified improvement
property 3%

Qualified retail improvement property

Section 168(e)(3)(E)(ix) provides a statutory 15-year recovery period for qualified retail
improvement property. Qualified retail improvement property is any improvement to an interior
portion of a building which is nonresidential real property if such portion is open to the general
public®®® and is used in the retail trade or business of selling tangible personal property to the
general public, and such improvement is placed in service more than three years after the date
the building was first placed in service.>*” Qualified retail improvement property does not
include any improvement for which the expenditure is attributable to the enlargement of the
building, any elevator or escalator, any structural component benefiting a common area, or the

W1 Sec. 168(b)(3)(G) and (d).

302 Sec. 168(k)(2)(A)({)(IV) and (k)(3). See section I11.C.2. of this document (Temporary 100-percent
expensing for certain business assets).

303 Sec. 168(e)(7).
34 Sec. 168(b)(3)(H) and (d).
305 Sec. 168(e)(7)(B).

3% Improvements to portions of a building not open to the general public (€.g., stock room in back of retail
space) do not qualify under the provision.

07 Sec. 168(e)(8).
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internal structural framework of the building.®® In the case of an improvement made by the
owner of such improvement, the improvement is a qualified retail improvement only so long as
the improvement is held by such owner.>?

Retail establishments that qualify for the 15-year recovery period include those primarily
engaged in the sale of goods. Examples of these retail establishments include, but are not limited
to, grocery stores, clothing stores, hardware stores, and convenience stores. Establishments
primarily engaged in providing services, such as professional services, financial services,
personal services, health services, and entertainment, do not qualify. Generally, it is intended
that businesses defined as a store retailer under the current North American Industry
Classification System (industry sub-sectors 441 through 453) qualify while those in other
industry classes do not qualify.3!”

Qualified retail improvement property is recovered using the straight-line method and a
half-year convention,®'! and is eligible for the additional first-year depreciation deduction if the
other requirements of section 168(k) are met.>!?

Alternative depreciation system

The alternative depreciation system (“ADS”) is required to be used for tangible property
used predominantly outside the United States, certain tax-exempt use property, tax-exempt bond
financed property, and certain imported property covered by an Executive order.>'* An election
to use ADS is available to taxpayers for any class of property for any taxable year.’!* Under
ADS, all property is depreciated using the straight line method over recovery periods which
generally are equal to the class life of the property, with certain exceptions.’!>

308 Sec. 168(e)(8)(C).

309 Sec. 168(e)(8)(B). Rules similar to section 168(e)(6)(B) apply in the case of death and certain transfers
of property that qualify for non-recognition treatment.

310 Joint Committee on Taxation, General Explanation of Tax Legislation Enacted in the 110" Congress
(JCS-1-09), March 2009, p. 402.

31 Sec. 168(b)(3)(1) and (d).

312 Sec. 168(k)(2)(A)({)(IV) and (k)(3). See section II1.C.2. of this document (Temporary 100-percent
expensing for certain business assets).

313 Sec. 168(g).
314 Sec. 168(g)(7).

315 Sec. 168(g)(2).
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Description of Proposal

The proposal shortens the recovery period for determining the depreciation deduction
with respect to nonresidential real and residential rental property to 25 years. As a conforming
amendment, the proposal changes the statutory recovery period for nonresidential real and
residential rental property to 25 years for purposes of determining whether a rental agreement is
a long-term agreement under the section 467 rules applicable to certain payments for the use of
property or services.>!'®

The proposal eliminates the separate definitions of qualified leasehold improvement,
qualified restaurant, and qualified retail improvement property, and provides a general 10-year
recovery period for qualified improvement property,*'” and a 20-year ADS recovery period for
such property. Thus, for example, qualified improvement property placed in service after
December 31, 2017, is generally depreciable over 10 years using the straight line method and
half-year convention, without regard to whether the improvements are property subject to a
lease, placed in service more than three years after the date the building was first placed in
service, or made to a restaurant building. Restaurant building property placed in service after
December 31, 2017, that does not meet the definition of qualified improvement property is
depreciable over 25 years as nonresidential real property, using the straight line method and the
mid-month convention.

As a conforming amendment, the proposal replaces the references in section 179(f) to
qualified leasehold improvement property, qualified restaurant property, and qualified retail
improvement property with a reference to qualified improvement property.*'® Thus, for
example, the proposal allows section 179 expensing for improvement property without regard to
whether the improvements are property subject to a lease, placed in service more than three years
after the date the building was first placed in service, or made to a restaurant building.
Restaurant building property placed in service after December 31, 2017, that does not meet the
definition of qualified improvement property is not eligible for section 179 expensing.

The proposal also requires a real property trade or business®'? electing out of the

limitation on the deduction for interest to use ADS to depreciate any of its nonresidential real
property, residential rental property, and qualified improvement property.

316 A long-term section 467 rental agreement is a lease of property for a term in excess of 75 percent of the
property’s statutory recovery period. Sec. 467(b)(4)(A) and (e)(3)(A). A disqualified long-term agreement is one
that has as one of its principal purposes the avoidance of taxes. Sec. 467(b)(4)(B).

317 Described in section 168(k)(3).

318 For additional proposed changes to section 179, see section II1.B.1. of this document (Modification of

rules for expensing depreciable business assets).
319" As defined in section II1.C.1. of this document (Limitation on deduction for interest), by cross reference

to section 469(c)(7)(C) (i.e., any real property development, redevelopment, construction, reconstruction,
acquisition, conversion, rental, operation, management, leasing, or brokerage trade or business). Note that a
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Effective Date

The proposal is effective for property placed in service after December 31, 2017.

mortgage broker who is a broker of financial instruments is not in a real property trade or business for this purpose.
See, e.g., CCA 201504010 (December 17, 2014).
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D. Business-Related Deductions
1. Repeal of deduction for income attributable to domestic production activities
Present Law

Section 199 provides a deduction from taxable income (or, in the case of an individual,
adjusted gross income®??) that is equal to nine percent of the lesser of the taxpayer’s qualified
production activities income or taxable income (determined without regard to the section 199
deduction) for the taxable year.>?! For corporations subject to the 35-percent corporate income
tax rate, the nine-percent deduction effectively reduces the corporate income tax rate to slightly
less than 32 percent on qualified production activities income.>*? A similar reduction applies to
the graduated rates applicable to individuals with qualifying domestic production activities
income.

In general, qualified production activities income is equal to domestic production gross
receipts reduced by the sum of: (1) the costs of goods sold that are allocable to those receipts;
and (2) other expenses, losses, or deductions which are properly allocable to those receipts.>?*

Domestic production gross receipts generally are gross receipts of a taxpayer that are
derived from: (1) any sale, exchange, or other disposition, or any lease, rental, or license, of
qualifying production property®** that was manufactured, produced, grown or extracted by the
taxpayer in whole or in significant part within the United States;*** (2) any sale, exchange, or

320 For this purpose, adjusted gross income is determined after application of sections 86, 135, 137, 219,
221,222, and 469, without regard to the section 199 deduction. Sec. 199(d)(2).

321 Sec. 199(a). In the case of oil related qualified production activities income, the deduction from taxable
income is equal to six percent of the lesser of the taxpayer’s oil related qualified production activities income,
qualified production activities income, or taxable income. Sec. 199(d)(9).

322 This example assumes the deduction does not exceed the wage limitation discussed below.

323 Sec. 199(c)(1). In computing qualified production activities income, the domestic production activities
deduction itself is not an allocable deduction. Sec. 199(c)(1)(B)(ii). See Treas. Reg. secs. 1.199-1 through 1.199-9
where the Secretary has prescribed rules for the proper allocation of items of income, deduction, expense, and loss
for purposes of determining qualified production activities income.

324 Qualifying production property generally includes any tangible personal property, computer software,
and sound recordings. Sec. 199(c)(5).

325 When used in the Code in a geographical sense, the term “United States” generally includes only the
States and the District of Columbia. Sec. 7701(a)(9). A special rule for determining domestic production gross
receipts, however, provides that for taxable years beginning after December 31, 2005, and before January 1, 2017, in
the case of any taxpayer with gross receipts from sources within the Commonwealth of Puerto Rico, the term
“United States” includes the Commonwealth of Puerto Rico, but only if all of the taxpayer’s Puerto Rico-sourced
gross receipts are taxable under the Federal income tax for individuals or corporations for such taxable year.
Secs. 199(d)(8)(A) and (C). In computing the 50-percent wage limitation, the taxpayer is permitted to take into
account wages paid to bona fide residents of Puerto Rico for services performed in Puerto Rico. Sec. 199(d)(8)(B).
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other disposition, or any lease, rental, or license, of qualified film**® produced by the taxpayer;

(3) any sale, exchange, or other disposition, or any lease, rental, or license, of electricity, natural
gas, or potable water produced by the taxpayer in the United States; (4) construction of real
property performed in the United States by a taxpayer in the ordinary course of a construction
trade or business; or (5) engineering or architectural services performed in the United States for
the construction of real property located in the United States.>?’

The amount of the deduction for a taxable year is limited to 50 percent of the W-2 wages
paid by the taxpayer, and properly allocable to domestic production gross receipts, during the
calendar year that ends in such taxable year.’?®

Description of Proposal

The proposal repeals the deduction for income attributable to domestic production
activities.

Effective Date

The proposal applies to taxable years beginning after December 31, 2018.
2. Limitation on deduction by employers of expenses for fringe benefits
Present Law

In general

No deduction is allowed with respect to (1) an activity generally considered to be
entertainment, amusement, or recreation (“‘entertainment”), unless the taxpayer establishes that
the item was directly related to (or, in certain cases, associated with) the active conduct of the
taxpayer’s trade or business, or (2) a facility (e.g., an airplane) used in connection with such

326 Qualified film includes any motion picture film or videotape (including live or delayed television
programming, but not including certain sexually explicit productions) if 50 percent or more of the total
compensation relating to the production of the film (including compensation in the form of residuals and
participations) constitutes compensation for services performed in the United States by actors, production personnel,
directors, and producers. Sec. 199(c)(6).

27 Sec. 199(c)(4)(A).

328 Sec. 199(b)(1). For purposes of the provision, “W-2 wages” include the sum of the amounts of wages
as defined in section 3401(a) and elective deferrals that the taxpayer properly reports to the Social Security
Administration with respect to the employment of employees of the taxpayer during the calendar year ending during
the taxpayer’s taxable year. Elective deferrals include elective deferrals as defined in section 402(g)(3), amounts
deferred under section 457, and designated Roth contributions as defined in section 402A. See sec. 199(b)(2)(A).
The wage limitation for qualified films includes any compensation for services performed in the United States by
actors, production personnel, directors, and producers and is not restricted to W-2 wages. Sec. 199(b)(2)(D).
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activity.* If the taxpayer establishes that entertainment expenses are directly related to (or
associated with) the active conduct of its trade or business, the deduction generally is limited to
50 percent of the amount otherwise deductible.**° Similarly, a deduction for any expense for
food or beverages generally is limited to 50 percent of the amount otherwise deductible.®*! In
addition, no deduction is allowed for membership dues with respect to any club organized for
business, pleasure, recreation, or other social purpose.**?

There are a number of exceptions to the general rule disallowing deduction of
entertainment expenses and the rules limiting deductions to 50 percent of the otherwise
deductible amount. Under one such exception, those rules do not apply to expenses for goods,
services, and facilities to the extent that the expenses are reported by the taxpayer as
compensation and as wages to an employee.*>* Those rules also do not apply to expenses for
goods, services, and facilities to the extent that the expenses are includible in the gross income of
a recipient who is not an employee (€.g9., a nonemployee director) as compensation for services
rendered or as a prize or award.>** The exceptions apply only to the extent that amounts are
properly reported by the company as compensation and wages or otherwise includible in income.
In no event can the amount of the deduction exceed the amount of the taxpayer’s actual cost,
even if a greater amount (i.e., fair market value) is includible in income.*%

Those deduction disallowance rules also do not apply to expenses paid or incurred by the
taxpayer, in connection with the performance of services for another person (other than an
employer), under a reimbursement or other expense allowance arrangement if the taxpayer
accounts for the expenses to such person.**® Another exception applies for expenses for
recreational, social, or similar activities primarily for the benefit of employees other than certain
owners and highly compensated employees.>*” An exception applies also to the 50 percent

329

Sec. 274(a)(1).

330 Se

[e]

. 274(n)(1)(B).

331 Se

[e]

_274(n)(1)(A).
32 Sec. 274(a)(3).

33 Qe
individuals.

o

. 274(e)(2)(A). See below for a discussion of the recent modification of this rule for certain

34 Sec. 274(e)(9).
335 Treas. Reg. sec. 1.162-25T(a).
36 Sec. 274(e)(3).

37 Sec. 274(e)(4).
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deduction limit for food and beverages provided to crew members of certain commercial vessels
and certain oil or gas platform or drilling rig workers. >3

Expenses treated as compensation

Except as otherwise provided, gross income includes compensation for services,
including fees, commissions, fringe benefits, and similar items.** In general, an employee (or
other service provider) must include in gross income the amount by which the fair market value
of a fringe benefit exceeds the sum of the amount (if any) paid by the individual and the amount
(if any) specifically excluded from gross income.**° Treasury regulations provide detailed rules
regarding the valuation of certain fringe benefits, including flights on an employer-provided
aircraft. In general, the value of a non-commercial flight generally is determined under the base
aircraft valuation formula, also known as the Standard Industry Fare Level formula or “SIFL.”3*!
If the SIFL valuation rules do not apply, the value of a flight on an employer-provided aircraft
generally is equal to the amount that an individual would have to pay in an arm’s-length
transaction to charter the same or a comparable aircraft for that period for the same or a
comparable flight.**?

In the context of an employer providing an aircraft to employees for nonbusiness (e.g.,
vacation) flights, the exception for expenses treated as compensation has been interpreted as not
limiting the company’s deduction for expenses attributable to the operation of the aircraft to the
amount of compensation reportable to its employees.>*® The result of that interpretation is often
a deduction several times larger than the amount required to be included in income. Further, in
many cases, the individual including amounts attributable to personal travel in income directly
benefits from the enhanced deduction, resulting in a net deduction for the personal use of the
company aircraft.

The exceptions for expenses treated as compensation or otherwise includible income
were subsequently modified in the case of specified individuals such that the exceptions apply
only to the extent of the amount of expenses treated as compensation or includible in income of
the specified individual.*** Specified individuals are individuals who, with respect to an
employer or other service recipient (or a related party), are subject to the requirements of

3

@

5 Sec. 274(n)(2)(E).

3

o)

9 Sec. 61(a)(1).

340 Treas. Reg. sec. 1.61-21(b)(1).
341 Treas. Reg. sec. 1.61-21(g)(5).
342 Treas. Reg. sec. 1.61-21(b)(6).

343 Qutherland Lumber-Southwest, Inc. v. Commissioner, 114 T.C. 197 (2000), aff’d, 255 F.3d 495 (8th Cir.
2001).

3

s

4 Sec. 274(e)(2)(B)(1). See also Treas. Reg. sec. 1.274-9(a).
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section 16(a) of the Securities Exchange Act of 1934, or would be subject to such requirements if
the employer or service recipient (or related party) were an issuer of equity securities referred to
in section 16(a).**

As a result, in the case of specified individuals, no deduction is allowed with respect to
expenses for (1) a nonbusiness activity generally considered to be entertainment, amusement or
recreation, or (2) a facility (e.g., an airplane) used in connection with such activity to the extent
that such expenses exceed the amount treated as compensation or includible in income to the
specified individual. For example, a company’s deduction attributable to aircraft operating costs
and other expenses for a specified individual’s vacation use of a company aircraft is limited to
the amount reported as compensation to the specified individual. However, in the case of other
employees or service providers, the company’s deduction is not limited to the amount treated as
compensation or includible in income.>*®

Excludable fringe benefits

Certain employer-provided fringe benefits are excluded from an employee’s gross
income and wages for employment tax purposes, including, but not limited to, de minimis
fringes, qualified transportation fringes, and meals provided for the “convenience of the
employer.”%’

A de minimis fringe generally means any property or service the value of which is
(taking into account the frequency with which similar fringes are provided by the employer) so
small as to make accounting for it unreasonable or administratively impracticable,>*® and also
includes food and beverages provided to employees through an eating facility operated by the
employer that is located on or near the employer’s business premises and meets certain
requirements.>*’

Qualified transportation fringes include qualified parking (parking on or near the
employer’s business premises or on or near a location from which the employee commutes to

35 Sec. 274(e)(2)(B)(ii). See also Treas. Reg. sec. 1.274-9(b).
346 See Treas. Reg. sec. 1.274-10(a)(2).

37 Secs. 132(a), 119(a), 3121(a)(19) and (20), 3231(e)(5) and (9), 3306(b)(14) and (16), and 3401(a)(19).
38 Sec. 132(e)(1). Examples include occasional personal use of an employer’s copying machine,
occasional parties or meals for employees and their guests, local telephone calls, and coffee, doughnuts and soft
drinks. Treas. Reg. sec. 1.132-6(e)(1).

349 Sec. 132(e)(2). Revenue derived from such a facility must normally equal or exceed the direct operating
costs of the facility. Employees who are entitled, under Section 119, to exclude the value of a meal provided at such
a facility are treated as having paid an amount for the meal equal to the direct operating costs of the facility
attributable to such meal.
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work by public transit), transit passes, vanpool benefits, and qualified bicycle commuting
reimbursements.>>°

The value of meals furnished to an employee or the employee’s spouse or dependents by
or on behalf of an employer for the convenience of the employer is excludible from the
employee’s gross income, but only if such meals are provided on the employer’s business
premises.*!

Description of Proposal

The proposal provides that no deduction is allowed with respect to (1) an activity
generally considered to be entertainment, amusement or recreation, (2) membership dues with
respect to any club organized for business, pleasure, recreation or other social purposes, or (3) a
facility or portion thereof used in connection with any of the above items. Thus, the proposal
repeals the present-law exception to the deduction disallowance for entertainment, amusement,
or recreation that is directly related to (or, in certain cases, associated with) the active conduct of
the taxpayer’s trade or business (and the related rule applying a 50 percent limit to such
deductions).

While taxpayers may still generally deduct 50 percent of the food and beverage expenses
associated with operating their trade or business (e.g., meals consumed by employees on work
travel), the proposal expands this 50 percent limitation to expenses of the employer associated
with providing food and beverages to employees through an eating facility that meets
requirements for de minimis fringes.

In addition, the proposal disallows a deduction for expenses associated with providing
any qualified transportation fringe to employees of the taxpayer, and except as necessary for
ensuring the safety of an employee, any expense incurred for providing transportation (or any
payment or reimbursement) for commuting between the employee’s residence and place of
employment.

Effective Date

The proposal applies to amounts paid or incurred after December 31, 2017.

330 Sec. 132(f)(1), (5). The qualified transportation fringe exclusions are subject to monthly limits.
Sec. 132(H)(2).

31 Sec. 119(a).
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E. Accounting Methods
1. Certain special rules for taxable year of inclusion

Present Law

In general

A taxpayer generally is required to include an item in income no later than the time of its
actual or constructive receipt, unless the item properly is accounted for in a different period
under the taxpayer’s method of accounting.>>* If a taxpayer has an unrestricted right to demand
the payment of an amount, the taxpayer is in constructive receipt of that amount whether or not
the taxpayer makes the demand and actually receives the payment.®>

In general, for a cash basis taxpayer, an amount is included in income when actually or
constructively received. For an accrual basis taxpayer, an amount is included in income when all
the events have occurred that fix the right to receive such income and the amount thereof can be
determined with reasonable accuracy, unless an exception permits deferral or exclusion.*>*

A number of exceptions that exist to permit deferral of income relate to advance
payments. An advance payment is when a taxpayer receives payment before the taxpayer
provides goods or services to its customer. The exceptions often allow tax deferral to mirror
financial accounting deferral (e.g., income is recognized as the goods are provided or the
services are performed).?*

Interest income

A taxpayer generally must include in gross income the amount of interest received or
accrued within the taxable year on indebtedness held by the taxpayer.>>®

3

3

2 Sec. 451(a).
353 See Treas. Reg. sec. 1.451-2.
3% See Treas. Reg. sec. 1.451-1(a).

355 For examples of provisions permitting deferral of advance payments, see Treas. Reg. sec. 1.451-5 and

Rev. Proc. 2004-34, 2004-1 C.B. 991, as modified and clarified by Rev. Proc. 2011-18,2011-5 I.LR.B. 443, and Rev.
Proc. 2013-29,2013-33 L.LR.B. 141.

336 Secs. 61(a)(4) and 451.
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Original issue discount

The holder of a debt instrument with original issue discount (“OID”) generally accrues
and includes the OID in gross income as interest over the term of the instrument, regardless of
when the stated interest (if any) is paid.*’

The amount of OID with respect to a debt instrument is the excess of the stated
redemption price at maturity over the issue price of the debt instrument.*® The stated
redemption price at maturity is the sum of all payments provided by the debt instrument other
than qualified stated interest payments.**° The holder includes in gross income an amount equal
to the sum of the daily portions of the OID for each day during the taxable year the holder held
such debt instrument. The daily portion is determined by allocating to each day in any accrual
period its ratable portion of the increase during such accrual period in the adjusted issue price of
the debt instrument.*®® The adjustment to the issue price is determined by multiplying the
adjusted issue price (i.e., the issue price increased by adjustments prior to the accrual period) by
the instrument’s yield to maturity, and then subtracting the interest payable during the accrual
period. Thus, to compute the amount of OID and the portion of OID allocable to a period, the
stated redemption price at maturity and the term must be known. Issuers of OID instruments
accrue and deduct the amount of OID as interest expense in the same manner as the holder.>¢!

Debt instruments subject to acceleration

Special rules for determining the amount of OID allocated to a period apply to certain
instruments that may be subject to prepayment. If a borrower can reduce the yield on a debt by
exercising a prepayment option, the OID rules assume that the borrower will prepay the debt.*®?
In addition, in the case of (1) any regular interest in a real estate mortgage investment conduit
(“REMIC”) or qualified mortgages held by a REMIC or (2) any other debt instrument if
payments under the instrument may be accelerated by reason of prepayments of other obligations
securing the instrument, the daily portions of the OID on such debt instruments are determined
by taking into account an assumption regarding the prepayment of principal for such
instruments.*%3

357 Sec. 1272.
338 Sec. 1273(a)(1).

3% Sec. 1273(a)(2) and Treas. Reg. sec. 1.1273-1(b).
360 Sec. 1272(a)(1) and (3).

361 Sec. 163(e).

362 Treas. Reg. sec. 1.1272-1(c)(5).

3

IoN

3 Sec. 1272(a)(6).
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The Taxpayer Relief Act of 1997°%* extended these rules to any pool of debt instruments
the payments on which may be accelerated by reason of prepayments.®®> Thus, if a taxpayer
holds a pool of credit card receivables that require interest to be paid only if the borrowers do not
pay their accounts by a specified date (“grace-period interest”), the taxpayer is required to accrue
interest or OID on such pool based upon a reasonable assumption regarding the timing of the
payments of the accounts in the pool. Under these rules, certain amounts (other than grace-
period interest) related to credit card transactions, such as late-payment fees,**® cash-advance
fees,*¢” and interchange fees,>®® have been determined to create OID or increase the amount of
OID on the pool of credit card receivables to which the amounts relate.*®

Description of Proposal

The proposal revises the rules associated with the recognition of income. Specifically,
the proposal requires a taxpayer to recognize income no later than the taxable year in which such
income is taken into account as income on an applicable financial statement>’® or another
financial statement under rules specified by the Secretary, but provides an exception for long-
term contract income to which section 460 applies.®”!

364 Pyb. L. No. 105-34, sec. 1004(a).

35 Sec. 1272(a)(6)(C)iii).

366 Rev. Proc. 2004-33, 2004-1 C.B. 989.
367 Rev. Proc. 2005-47, 2005-2 C.B. 269.

368 Capital One Financial Corp. and Subsidiaries v. Commissioner, 133 T.C. No. 8 (2009); IRS Chief
Counsel Notice CC-2010-018, September 27, 2010.

369 See also Rev. Proc. 2013-26, 2013-22 I.R.B. 1160, for a safe harbor method of accounting for OID on a
pool of credit card receivables for purposes of section 1272(a)(6).

370 For purposes of the proposal, the term “applicable financial statement” means: (A) a financial
statement which is certified as being prepared in accordance with generally accepted accounting principles and
which is (i) a 10-K (or successor form), or annual statement to shareholders, required to be filed by the taxpayer
with the United States Securities and Exchange Commission (“SEC”), (ii) an audited financial statement of the
taxpayer which is used for (I) credit purposes, (II) reporting to shareholders, partners, or other proprietors, or to
beneficiaries, or (III) any other substantial nontax purpose, but only if there is no statement of the taxpayer described
in clause (i), or (iii) filed by the taxpayer with any other Federal agency for purposes other than Federal tax
purposes, but only if there is no statement of the taxpayer described in clause (i) or (ii); (B) a financial statement
which is made on the basis of international financial reporting standards and is filed by the taxpayer with an agency
of a foreign government which is equivalent to the SEC and which has reporting standards not less stringent than the
standards required by such Commission, but only if there is no statement of the taxpayer described in
subparagraph (A); or (C) a financial statement filed by the taxpayer with any other regulatory or governmental body
specified by the Secretary, but only if there is no statement of the taxpayer described in subparagraph (A) or (B).

371 For example, under the proposal, any unbilled receivables for partially performed services must be
recognized to the extent the amounts are taken into income for financial statement purposes.
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The proposal also codifies the current deferral method of accounting for advance
payments for goods and services provided by the IRS under Revenue Procedure 2004-34.%7
That is, the proposal allows taxpayers to defer the inclusion of income associated with certain
advance payments to the end of the tax year following the tax year of receipt if such income also
is deferred for financial statement purposes.’’®

In addition, the proposal directs taxpayers to apply the revenue recognition rules under
section 451 before applying the OID rules under section 1272. Thus, for example, to the extent
amounts are included in income for financial statement purposes when received (e.g., late-
payment fees, cash-advance fees, or interchange fees), such amounts generally are includable in
income at such time in accordance with the general recognition principles under section 451.

In the case of any taxpayer required by this proposal to change its method of accounting
for its first taxable year beginning after December 31, 2017, such change is treated as initiated by
the taxpayer and made with the consent of the Secretary.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017, and application
of these rules is a change in the taxpayer’s method of accounting for purposes of section 481.

372.2004-1 C.B. 991, as modified and clarified by Rev. Proc. 2011-18, 2011-5 I.R.B. 443, and Rev. Proc.
2013-29,2013-33 I.R.B. 141.

373 Thus, the proposal is intended to override the exception in Treasury Regulation section 1.451-5(c) for
inventoriable goods.
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F. Business Credits

1. Modification of credit for clinical testing expenses for certain drugs for rare diseases or
conditions

Present Law

A 50-percent business tax credit is available for qualified clinical testing expenses
incurred in the testing of certain drugs to treat rare diseases or conditions.’’* Such drugs are
generally referred to as "orphan drugs" and the credit is generally referred to as the “orphan drug
credit.” Qualified clinical testing expenses are costs incurred to test an orphan drug after the
drug has been approved for human testing by the Food and Drug Administration (“FDA”) but
before the drug has been approved for sale by the FDA.37> A rare disease or condition is defined
as one that (1) affects fewer than 200,000 persons in the United States, or (2) affects more than
200,000 persons, but for which there is no reasonable expectation that businesses could recoup
the costs of developing a drug for such disease or condition from sales in the United States of the
drug.376

Amounts included in computing the credit under this section are excluded from the
computation of the research credit under section 41.377 Deductions allowed to a taxpayer are
reduced by an amount equal to 100 percent of the taxpayer’s orphan drug credit determined for
the taxable year.’”

Description of Proposal

The proposal limits the orphan drug credit to 50 percent of so much of qualified clinical
testing expenses for the taxable year as exceeds 50 percent of the average qualified clinical
testing expenses for the three taxable years preceding the taxable year for which the credit is
being determined. In the case where there are no qualified clinical expenses during at least one
of the three preceding taxable years, the credit is equal to 25 percent of qualified expenses.
Aggregation and other special rules similar to those applicable to the research credit apply where
there are controlled groups of corporations, estates and trusts claiming the credit, mergers and
acquisitions of taxpayers, and short taxable years. Under the proposal, taxpayers may elect a
reduced credit in lieu of reducing otherwise allowable deductions in a manner similar to the
research credit under section 280C.

In addition, the proposal limits qualified clinical testing expenses to the extent the testing
giving rise to such expenses is related to the use of a drug which has previously been approved

374 Sec. 45C.
375 Sec. 45C(b).
6 Sec. 45C(d).
377 Sec. 45C(c).

378

Sec. 280C(b).
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under section 505 of the Federal Food, Drug, and Cosmetic Act for use in the treatment of any
other disease or condition, if all such diseases or conditions in the aggregate (including the rare
disease or condition with respect to which the credit is otherwise being determined) affect more
than 200,000 persons in the United States.

Effective Date

The proposal applies to amounts paid or incurred in taxable years beginning after
December 31, 2017.

2. Modification of rehabilitation credit
Present Law
Section 47 provides a two-tier tax credit for rehabilitation expenditures.

A 20-percent credit is provided for qualified rehabilitation expenditures with respect to a
certified historic structure. For this purpose, a certified historic structure means any building that
is listed in the National Register, or that is located in a registered historic district and is certified
by the Secretary of the Interior to the Secretary of the Treasury as being of historic significance
to the district.

A 10-percent credit is provided for qualified rehabilitation expenditures with respect to a
qualified rehabilitated building, which generally means a building that was first placed in service
before 1936. A pre-1936 building must meet requirements with respect to retention of existing
external walls and internal structural framework of the building in order for expenditures with
respect to it to qualify for the 10-percent credit. A building is treated as having met the
substantial rehabilitation requirement under the 10-percent credit only if the rehabilitation
expenditures during the 24-month period selected by the taxpayer and ending within the taxable
year exceed the greater of (1) the adjusted basis of the building (and its structural components),
or (2) $5,000.

The provision requires the use of straight-line depreciation or the alternative depreciation
system in order for rehabilitation expenditures to be treated as qualified under the provision.

Description of Proposal

The proposal repeals the 10-percent credit for pre-1936 buildings. Under the proposal, a
10-percent credit (not 20-percent) is provided for qualified rehabilitation expenditures with
respect to a certified historic structure.

Effective Date

The proposal applies to amounts paid or incurred after December 31, 2017. A transition
rule provides that in the case of qualified rehabilitation expenditures (for either a certified
historic structure or a pre-1936 building), with respect to any building owned or leased by the
taxpayer at all times on and after January 1, 2018, the 24-month period selected by the taxpayer
(under section 47(c)(1)(C)) is to begin not later than the end of the 180-day period beginning on
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the date of the enactment of the Act, and the amendments made by the proposal apply to such
expenditures paid or incurred after the end of the taxable year in which such 24-month period
ends.

3. Repeal of deduction for certain unused business credits
Present Law

The general business credit (“GBC”) consists of various individual tax credits allowed
with respect to certain qualified expenditures and activities.>”® In general, the various individual
tax credits contain provisions that prohibit “double benefits,” either by denying deductions in the
case of expenditure-related credits or by requiring income inclusions in the case of activity-
related credits. Unused credits may be carried back one year and carried forward 20 years.>*

Section 196 allows a deduction to the extent that certain portions of the GBC expire
unused after the end of the carry forward period. In general, 100 percent of the unused credit is
allowed as a deduction in the taxable year after such credit expired. However, with respect to the
investment credit determined under section 46 (other than the rehabilitation credit) and the
research credit determined under section 41(a) (for a taxable year beginning before January 1,
1990), section 196 limits the deduction to 50 percent of such unused credits.*8!

Description of Proposal

This proposal repeals the deduction for certain unused business credits.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.

379 Sec. 38.
380 Sec. 39.

31 Sec. 196(d).
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G. Banks and Financial Instruments
1. Limitation on deduction for FDIC premiums
Present Law

Corporations organized under the laws of any of the 50 States (and the District of
Columbia) generally are subject to the U.S. corporate income tax on their worldwide taxable
income. The taxable income of a C corporation®®? generally comprises gross income less
allowable deductions. A taxpayer generally is allowed a deduction for ordinary and necessary
expenses paid or incurred in carrying on any trade or business.*®?

Corporations that make a valid election pursuant to section 1362 of subchapter S of the
Code, referred to as S corporations, generally are not subject to corporate-level income tax on its
items of income and loss. Instead, an S corporation passes through to shareholders its items of
income and loss. The shareholders separately take into account their shares of these items on
their individual income tax returns.

Banks, thrifts, and credit unions

In general

Financial institutions are subject to the same Federal income tax rules and rates as are
applied to other corporations or entities, with specified exceptions.

C corporation banks and thrifts

A bank is generally taxed for Federal income tax purposes as a C corporation. For this
purpose a bank generally means a corporation, a substantial portion of whose business is
receiving deposits and making loans and discounts, or exercising certain fiduciary powers.*®* A

382 Corporations subject to tax are commonly referred to as C corporations after subchapter C of the Code,

which sets forth corporate tax rules. Certain specialized entities that invest primarily in real estate related assets
(real estate investment trusts) or in stock and securities (regulated investment companies) and that meet other
requirements, generally including annual distribution of 90 percent of their income, are allowed to deduct their
distributions to shareholders, thus generally paying little or no corporate-level tax despite otherwise being subject to
subchapter C.

383 Sec. 162(a). However, certain exceptions apply. No deduction is allowed for (1) any charitable
contribution or gift that would be allowable as a deduction under section 170 were it not for the percentage
limitations, the dollar limitations, or the requirements as to the time of payment, set forth in such section; (2) any
illegal bribe, illegal kickback, or other illegal payment; (3) certain lobbying and political expenditures; (4) any fine
or similar penalty paid to a government for the violation of any law; (5) two-thirds of treble damage payments under
the antitrust laws; (6) certain foreign advertising expenses; (7) certain amounts paid or incurred by a corporation in
connection with the reacquisition of its stock or of the stock of any related person; or (8) certain applicable
employee remuneration.

384 Sec. 581. See also Treas. Reg. sec. 1.581-1(a).

109





bank for this purpose generally includes domestic building and loan associations, mutual stock or
savings banks, and certain cooperative banks that are commonly referred to as thrifts.?’

S corporation banks

A bank is generally eligible to elect S corporation status under section 1362, provided it
meets the other requirements for making this election and it does not use the reserve method of
accounting for bad debts as described in section 585.3%¢

Special bad debt loss rules for small banks

Section 166 provides a deduction for any debt that becomes worthless (wholly or
partially) within a taxable year. The reserve method of accounting for bad debts, repealed in
1986°%7 for most taxpayers, is allowed under section 585 for any bank (as defined in section 581)
other than a large bank. For this purpose, a bank is a large bank if, for the taxable year (or for
any preceding taxable year after 1986), the average adjusted basis of all its assets (or the assets of
the controlled group of which it is a member) exceeds $500 million. Deductions for reserves are
taken in lieu of a worthless debt deduction under section 166. Accordingly, a small bank is able
to take deductions for additions to a bad debt reserve. Additions to the reserve are determined
under an experience method that generally looks to the ratio of (1) the total bad debts sustained
during the taxable year and the five preceding taxable years to (2) the sum of the loans
outstanding at the close of such taxable years.*%®

Credit unions

Credit unions are exempt from Federal income taxation.’®® The exemption is based on
their status as not-for-profit mutual or cooperative organizations (without capital stock) operated
for the benefit of their members, who generally must share a common bond. The definition of
common bond has been expanded to permit greater use of credit unions.>*® While significant

385 While the general principles for determining the taxable income of a corporation are applicable to a
mutual savings bank, a building and loan association, and a cooperative bank, there are certain exceptions and
special rules for such institutions. Treas. Reg. sec. 1.581-2(a).

36 Sec. 1361(b)(2)(A).
387 Tax Reform Act of 1986, Pub. L. No. 99-514.
388 Sec. 585(b)(2).

389 Sec. 501(c)(14)(A). For a discussion of the history of and reasons for Federal tax exemption, see
United States Department of the Treasury, Comparing Credit Unions with Other Depository Institutions, Report
3070, January 15, 2001, available at https://www.treasury.gov/press-center/press-
releases/Documents/report30702.doc.

39 The Credit Union Membership Access Act, Pub. L. No. 105-219, allows multiple common bond credit
unions. The legislation in part responds to National Credit Union Administration v. First National Bank & Trust
Co., 522 U.S. 479 (1998), which interpreted the permissible membership of tax-exempt credit unions narrowly.
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differences between the rules under which credit unions and banks operate have existed in the
past, most of those differences have disappeared over time.>*!

FDIC premiums

The Federal Deposit Insurance Corporation (“FDIC”) provides deposit insurance for
banks and savings institutions. To maintain its status as an insured depository institution, a bank
must pay semiannual assessments into the deposit insurance fund. Assessments for deposit
insurance are treated as ordinary and necessary business expenses. These assessments, also
known as premiums, are deductible once the all events test for the premium is satisfied.***

Description of Proposal

No deduction is allowed for the applicable percentage of any FDIC premium paid or
incurred by the taxpayer. For taxpayers with total consolidated assets of $50 billion or more, the
applicable percentage is 100 percent. Otherwise, the applicable percentage is the ratio of the
excess of total consolidated assets over $10 billion to $40 billion. For example, for a taxpayer
with total consolidated assets of $20 billion, no deduction is allowed for 25 percent of FDIC
premiums. The proposal does not apply to taxpayers with total consolidated assets (as of the
close of the taxable year) that do not exceed $10 billion.

FDIC premium means any assessment imposed under section 7(b) of the Federal Deposit
Insurance Act.’®®> The term total consolidated assets has the meaning given such term under
section 165 of the Dodd-Frank Wall Street Reform and Consumer Protection Act.>**

For purposes of determining a taxpayer’s total consolidated assets, members of an
expanded affiliated group are treated as a single taxpayer. An expanded affiliated group means
an affiliated group as defined in section 1504(a), determined by substituting “more than
50 percent” for “at least 80 percent” each place it appears and without regard to the exceptions
from the definition of includible corporation for insurance companies and foreign corporations.
A partnership or any other entity other than a corporation is treated as a member of an expanded
affiliated group if such entity is controlled by members of such group.

391 The Treasury Department has concluded that any remaining regulatory differences do not raise
competitive equity concerns between credit unions and banks. United States Department of the Treasury,
Comparing Credit Unions with Other Depository Institutions, Report 3070, January 15, 2001, p. 2, available at
https://www.treasury.gov/press-center/press-releases/Documents/report30702.doc.

392 Technical Advice Memorandum 199924060, March 5, 1999, and Rev. Rul. 80-230, 1980-2 C.B. 169,
1980.

93 12 U.S.C. sec. 1817(b).

3% Pub. L. No. 111-203.
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Effective Date

The provision applies to taxable years beginning after December 31, 2017.
2. Repeal of advance refunding bonds
Present Law

Section 103 generally provides that gross income does not include interest received on
State or local bonds. State and local bonds are classified generally as either governmental bonds
or private activity bonds. Governmental bonds are bonds the proceeds of which are primarily
used to finance governmental facilities or the debt is repaid with governmental funds. Private
activity bonds are bonds in which the State or local government serves as a conduit providing
financing to nongovernmental persons (€.g., private businesses or individuals).>>> Bonds issued
to finance the activities of charitable organizations described in section 501(c)(3) (“qualified
501(c)(3) bonds™) are one type of private activity bond. The exclusion from income for interest
on State and local bonds only applies if certain Code requirements are met.

The exclusion for income for interest on State and local bonds applies to refunding bonds
but there are limits on advance refunding bonds. A refunding bond is defined as any bond used
to pay principal, interest, or redemption price on a prior bond issue (the refunded bond).
Different rules apply to current as opposed to advance refunding bonds. A current refunding
occurs when the refunded bond is redeemed within 90 days of issuance of the refunding bonds.
Conversely, a bond is classified as an advance refunding if it is issued more than 90 days before
the redemption of the refunded bond.**® Proceeds of advance refunding bonds are generally
invested in an escrow account and held until a future date when the refunded bond may be
redeemed.

Although there is no statutory limitation on the number of times that tax-exempt bonds
may be currently refunded, the Code limits advance refundings. Generally, governmental bonds
and qualified 501(c)(3) bonds may be advance refunded one time.*’ Private activity bonds,
other than qualified 501(c)(3) bonds, may not be advance refunded at all.>**® Furthermore, in the
case of an advance refunding bond that results in interest savings (€.g., a high interest rate to low
interest rate refunding), the refunded bond must be redeemed on the first call date 90 days after
the issuance of the refunding bond that results in debt service savings.>*’

395 Sec. 141.
96 Sec. 149(d)(5).

37 Sec. 149(d)(3). Bonds issued before 1986 and pursuant to certain transition rules contained in the Tax
Reform Act of 1986 may be advance refunded more than one time in certain cases.

98 Sec. 149(d)(2).

399 Sec. 149(d)(3)(A)(iii) and (B); Treas. Reg. sec. 1.149(d)-1(f)(3). A “call” provision provides the issuer
of a bond with the right to redeem the bond prior to the stated maturity.
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Description of Proposal

The proposal repeals the exclusion from gross income for interest on a bond issued to
advance refund another bond.

Effective Date

The proposal applies to advance refunding bonds issued after December 31, 2017.
3. Cost basis of specified securities determined without regard to identification

Present Law

In general

Gain or loss generally is recognized for Federal income tax purposes on realization of
that gain or loss (for example, as the result of sale of property). The taxpayer’s gain or loss on a
disposition of property is the difference between the amount realized on the sale and the
taxpayer’s adjusted basis in the property disposed of.**°

To compute adjusted basis, a taxpayer must first determine the property’s unadjusted or
original basis and then make adjustments prescribed by the Code.*”! The original basis of
property is its cost, except as otherwise prescribed by the Code (for example, in the case of
property acquired by gift or bequest or in a tax-free exchange). Once determined, the taxpayer’s
original basis generally is adjusted downward to take account of depreciation or amortization,
and generally is adjusted upward to reflect income and gain inclusions or capital improvements
with respect to the property.

Basis computation rules

If a taxpayer has acquired stock in a corporation on different dates or at different prices
and sells or transfers some of the shares of that stock, and the lot from which the stock is sold or
transferred is not adequately identified, the shares sold are deemed to be drawn from the earliest
acquired shares (the “first-in-first-out rule”).*°> However, if a taxpayer makes an adequate
identification (“specific identification™) of shares of stock that it sells, the shares of stock treated
as sold are the shares that have been identified.**> A taxpayer who owns shares in a regulated
investment company (“RIC”) generally is permitted to elect, in lieu of the specific identification

400 Sec. 1001.
401 Sec. 1016.
402 Treas. Reg. sec. 1.1012-1(c)(1).

403 Treas. Reg. sec. 1.1012-1(c)(2).
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or first-in-first-out methods, to determine the basis of RIC shares sold under one of two average-
cost-basis methods described in Treasury regulations (together, the “average basis method”).*%

In the case of the sale, exchange, or other disposition of a specified security (defined
below) to which the basis reporting requirement described below applies, the first-in-first-out
rule, specific identification, and average basis method conventions are applied on an account by
account basis.*® To facilitate the determination of the cost of RIC stock under the average basis
method, RIC stock acquired before January 1, 2012, generally is treated as a separate account
from RIC stock acquired on or after that date unless the RIC (or a broker holding the stock as a
nominee) elects otherwise with respect to one or more of its stockholders, in which case all the
RIC stock with respect to which the election is made is treated as a single account and the basis
reporting requirement described below applies to all that stock.**

The basis of stock acquired after December 31, 2010, in connection with a dividend
reinvestment plan (“DRP”) is determined under the average basis method for as long as the stock
is held as part of that plan.*"’

Basis reporting

A broker is required to report to the IRS a customer’s adjusted basis in a covered security
that the customer has sold and whether any gain or loss from the sale is long-term or short-
term, 408

A covered security is, in general, any specified security acquired after an applicable date
specified in the basis reporting rules. A specified security is any share of stock of a corporation
(including stock of a RIC); any note, bond, debenture, or other evidence of indebtedness; any
commodity, or contract or derivative with respect to such commodity, if the Treasury Secretary
determines that adjusted basis reporting is appropriate; and any other financial instrument with
respect to which the Treasury Secretary determines that adjusted basis reporting is appropriate.

For purposes of satisfying the basis reporting requirements, a broker must determine a
customer’s adjusted basis in accordance with rules intended to ensure that the broker’s reported
adjusted basis numbers are the same numbers that customers must use in filing their tax
returns.*%’

404 Treas. Reg. sec. 1.1012-1(e).

405 Sec. 1012(c)(1).

4

(=1

6 Sec. 1012(c)(2).

4

(=3

7 Sec. 1012(d)(1). Other special rules apply to DRP stock. See sec. 1012(d)(2) and (3).
408 Sec. 6045(g); Treas. Reg. sec. 1.6045-1(d).

409 See sec. 6045(g2)(2).
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Description of Proposal

The proposal requires that the cost of any specified security sold, exchanged, or
otherwise disposed of on or after January 1, 2018, be determined on a first-in first-out basis
except to the extent the average basis method is otherwise allowed (as in the case of stock of a
RIC).

The proposal includes several conforming amendments, including a rule restricting a
broker’s basis reporting method to the first-in first-out method in the case of the sale of any stock
for which the average basis method is not permitted.

Effective Date

The proposal applies to sales, exchanges, and other dispositions after December 31, 2017.
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H. Compensation
1. Nonqualified deferred compensation

Present Law

In general

Compensation may be received currently or may be deferred to a later time. The tax
treatment of deferred compensation depends on whether it is qualified (that is, eligible for tax-
favored treatment)*!® or nonqualified and, if nonqualified, whether it is funded or unfunded. In
the case of a funded nonqualified deferred compensation arrangement, funded amounts are
included in income when the right to the compensation vests, that is, when it is no longer subject
to a substantial risk of forfeiture.*!! Earnings after vesting may be taxed annually or when paid.

Under general tax principles, unfunded nonqualified deferred compensation generally is
not included in income until actually or constructively received.*'> However, under statutory
rules generally applicable to nonqualified deferred compensation arrangements, income inclusion
is delayed until receipt only if specific requirements are met. Otherwise, deferred amounts are
included in income at vesting, with certain additional income taxes. In addition, in the case of
certain arrangements, statutory rules require nonqualified deferred compensation to be included
in income at vesting, and depending on the arrangement, earnings after vesting may be taxed
annually or when paid.

General rules for nongqualified deferred compensation

In general

Various requirements apply to a nonqualified deferred compensation plan in order to
avoid income inclusion at vesting.*!> Absent a specific exception, these requirements apply in
addition to any special rules for particular types of nonqualified deferred compensation plans.

410 For a discussion of present law relating to tax-favored retirement plans, see Joint Committee on
Taxation, Report to the House Committee on Ways and Means on Present Law and Suggestions for Reform
Submitted to the Tax Reform Working Groups (JCS-3-13), May 6, 2013, Part ILI.

411 Depending on the funding vehicle, the tax treatment of funded nonqualified deferred compensation may
be governed by section 83, 402(b), or 403(c). Similar treatment applies under a common law doctrine of economic
benefit, as applied, for example, in Sproull v. Commissioner, 16 T.C. 244 (1951), aff’d per curiam, 194 F.2d 541
(6th Cir. 1952), and Rev. Rul. 60-31, Situation 4, 1960-1 C.B. 174. Under section 404(a)(5), (b), and (d),
nonqualified deferred compensation is generally deductible by the service recipient for the taxable year in which the
amount is includible in the service provider’s income, subject to any applicable limits on deductibility.

412 Treas. Reg. secs. 1.451-1(a) and 1.451-2; Rev. Rul. 60-31, 1960-1 C.B. 174.

413 Section 409A, generally effective for amounts deferred in taxable years beginning after December 31,
2004. For further discussion of the tax treatment of nonqualified deferred compensation before 2005 and concerns
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A nonqualified deferred compensation plan must provide that compensation for services
performed during a taxable year generally may be deferred at the service provider’s election only
if the election to defer is made no later than the close of the preceding taxable year (or at such
other time as provided in Treasury regulations). In the case of any performance-based
compensation for services performed over a period of at least 12 months, the election may be
made no later than six months before the end of the service period. The time and form of
distributions from the plan must be specified at the time of initial deferral. However, subject to
certain requirements, a plan may allow later changes in the time and form of distributions.

Distributions from a nonqualified deferred compensation plan may be allowed only upon
separation from service (as determined by the Secretary of the Treasury), death, a specified time
(or pursuant to a fixed schedule), change in control of a corporation (to the extent provided by
the Secretary of the Treasury), occurrence of an unforeseeable emergency, or if the service
provider becomes disabled.*'* A nonqualified deferred compensation plan may not allow
distributions other than upon the permissible distribution events and, except as provided in
regulations by the Secretary of the Treasury, may not permit acceleration of a distribution.

If these requirements are not met, all amounts deferred by a service provider under the
plan are currently includible in income to the extent such amounts are not subject to a substantial
risk of forfeiture and not previously included in gross income.*!®> For this purpose, a person’s
rights to compensation are subject to a substantial risk of forfeiture if the rights are conditioned
on the future performance of substantial services by any person or the occurrence of a condition
related to a purpose of the compensation, provided that the possibility of forfeiture is substantial.
A condition imposed on the right to compensation may constitute a substantial risk of forfeiture

that led to the enactment of section 409A, see Joint Committee on Taxation, General Explanation of Tax Legislation
Enacted in the 108th Congress (JCS-5-05), May 2005.

414 Under a special rule, when a “specified employee” separates from service, distributions may not be
made earlier than six months after the date of the separation from service or, if earlier, the date of the employee’s
death. Specified employees are key employees (as defined in section 416(i)) of publicly-traded corporations and
generally include officers (limited to 50 employees) having annual compensation greater than $175,000 (for 2017),
five-percent owners, and one-percent owners having annual compensation from the employer greater than $150,000.

415 In the case of an employee, under section 3401(a), the amount included in income constitutes wages
subject to income tax withholding. In addition to current income inclusion, an interest factor tax at the rate
applicable to underpayments of tax plus one percentage point is imposed on the underpayments that would have
occurred had the compensation been includible in income when first deferred, or, if later, when not subject to a
substantial risk of forfeiture. The amount required to be included in income is also subject to a 20-percent additional
tax. Under section 409A(b), current income inclusion, interest, and a 20-percent additional tax may also result from
certain arrangements involving offshore assets set aside to fund nonqualified deferred compensation (regardless of
whether the assets are available to satisfy claims of the general creditors of the service recipient), the restriction of
assets to provide nonqualified deferred compensation in connection with a change in the employer’s financial health,
or assets set aside to provide nonqualified deferred compensation during a period when the employer (or controlled
group member) maintains an underfunded defined benefit plan.
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even if the imposition of the condition was intended in whole or in part to defer taxation of the
compensation to the service provider.*'®

Definition of nonqualified deferred compensation plan

A nonqualified deferred compensation plan subject to these rules generally includes any
plan, agreement or arrangement (including an agreement or arrangement that includes one
person) that provides for the deferral of compensation (including actual or notional income on
deferred compensation), other than a qualified employer plan, or any bona fide vacation leave,
sick leave, compensatory time, disability pay, or death benefit plan.*!” A qualified employer
plan for this purpose means a qualified retirement plan, a tax-deferred annuity plan, a simplified
employee pension plan, a simple retirement account plan, an eligible deferred compensation plan
of a tax-exempt or State or local government employer, a plan established before June 25, 1959,
and funded only by employee contributions, or a qualified governmental excess benefit
arrangement.*!®

Under Treasury regulations, certain other types of arrangements are not considered a
deferral of compensation and thus are not subject to these rules.*!” For example, an exception
applies to amounts that are not deferred beyond a short period of time after the amount is no
longer subject to a substantial risk of forfeiture (referred to as a “short-term deferral”).*?* Under
this exception, a deferral of compensation generally does not occur if the service provider
actually or constructively receives the amount on or before the last day of the applicable two and
one-half month period. The applicable two and one-half month period is the period ending on
the later of the 15" day of the third month following the end of: (1) the service provider’s first
taxable year in which the right to the payment is no longer subject to a substantial risk of
forfeiture; or (2) the service recipient’s first taxable year in which the right to the payment is no
longer subject to a substantial risk of forfeiture.

In addition, Treasury regulations provide an exception for certain separation pay
(severance) arrangements. This exception applies to separation pay pursuant to a window
program, or separation pay provided upon an involuntary separation from service (as defined)
that meets certain requirements as to amount and timing of payment. The amount cannot exceed
twice the service provider’s annualized compensation in the preceding taxable year (or if less,
twice the section 401(a)(17) limit in effect for the year in which the separation from service
occurs); and the plan must require this amount to be paid no later than the end of the second

416 Sec. 409A(d)(4) and Treas. Reg. sec. 1.409A-1(d). The Secretary of the Treasury is authorized to
prescribe such regulations as may be necessary or appropriate to carry out the purposes of section 409A.

47 Sec. 409A(d)(1).
418 Secs. 401(a), 403(a) and (b), 408(k) and (p), 457(b), 501(c)(18), and 415(m).

419 For a discussion of intended exceptions for certain arrangements, see Conference Report to accompany
H.R. 4520, the American Jobs Creation Act of 2004, H.R. Rep. No. 108-755, October 7, 2004, p. 735.

420 Treas. Reg. sec. 1.409A-1(b)(4).
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taxable year following the end of the service provider’s taxable year in which the separation
from service occurred.**!

Treasury regulations also provide exceptions for certain stock options and stock
appreciation rights (“SARs”) with respect to service recipient stock, referred to collectively as
“stock rights.”*?? In general, under the regulations, a stock option or SAR does not provide for
the deferral of compensation if the exercise price of the stock option or SAR cannot be less than
the fair market value, on the date the option or SAR is granted, of the stock subject to the option
or SAR and the stock right does not otherwise include a deferral feature. Similar exceptions
apply to arrangements involving mutual company units and partnership interests. Exceptions
apply also for incentive stock options and options under an employee stock purchase plan
(“statutory options”).*??

Additional rules

Under Treasury regulations, the term “service provider” includes an individual or any of
specified entities for any taxable year for which the individual or entity accounts for income
from the performance of services under the cash receipts and disbursements method of
accounting.*?* The relevant entities are a corporation, an S corporation, a partnership, a personal
service corporation, a noncorporate entity that would be a personal service corporation if it were
a corporation, a qualified personal service corporation, and a noncorporate entity that would be a
qualified personal service corporation if it were a corporation. However, an exception applies
for a service provider engaged in the trade or business of providing services (other than as an
employee or director of a corporation or in a similar position in the case of an entity that is not a
corporation) if the service provider provides significant services to at least two service recipients
that are not related to each other or the service provider. This exception does not apply to the
extent the service provider provides management services, that is, services involving the actual
or de facto direction or control of the financial or operational aspects of a trade or business of the
service recipient, or investment management or advisory services provided to a service recipient
whose primary trade or business includes the investment of financial assets (including real estate
investments), such as a hedge fund or real estate investment trust.

41 Treas. Reg. sec. 1.409A-1(b)(9)(iii).

422 Treas. Reg. sec. 1.409A-1(b)(5). A SAR is a right to compensation based on the appreciation in value

of a specified number of shares of stock occurring between the date of grant and the date of exercise of the right. In
the case of a SAR, the exercise price is the amount subtracted from the fair market value of the stock on the date the
SAR is exercised to determine the appreciation in value since the date of grant.

423 Secs. 421-424.

424 Treas. Reg. sec. 1.409A-1(f).
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Nonqualified deferred compensation of State or local government or tax-exempt employers

425 and “ineligible” deferred compensation plans of State

426

Special rules apply to “eligible
and local government and tax-exempt employers.

Amounts deferred under an eligible deferred compensation plan generally are not
included in income until received. In order for a plan to be an eligible plan, the plan must limit
deferrals to a dollar amount ($18,000 for 2017, plus an additional “catch-up” amount for older
participants) or, if less, the participant’s includible compensation. The plan must also meet
various other requirements.

In the case of an ineligible deferred compensation plan (that is, a plan that does not meet
the requirements to be an eligible plan), deferred amounts are treated as nonqualified deferred
compensation and includible in income for the first taxable year in which there is no substantial
risk of forfeiture of the rights to such compensation, even though the plan is unfunded. For this
purpose, a person’s rights to compensation are subject to a substantial risk of forfeiture if the
rights are conditioned on the future performance of substantial services by any individual.*?’
Earnings post vesting are generally taxed when paid.

Certain plans are excluded from being treated as deferred compensation, including bona
fide vacation leave, sick leave, compensatory time, severance pay, disability pay, and death
benefits.*?8

Nonqualified deferred compensation from certain tax indifferent parties

In general

Under special rules, any compensation deferred under a nonqualified deferred
compensation plan of a nonqualified entity is generally includible in income by the service
provider when there is no substantial risk of forfeiture of the service provider’s rights to such
compensation, regardless of the method of accounting used by the service provider.**® For this
purpose, a service provider’s rights to compensation are subject to a substantial risk of forfeiture

425 Some aspects of the rules for eligible deferred compensation plans are quite different for plans of State
or local government employers and plans of tax-exempt employers. In particular, an eligible deferred compensation
plan of a State or local government is a tax-favored, funded arrangement, similar to a qualified defined contribution
plan, whereas an eligible deferred compensation plan of a tax-exempt employer must be unfunded. These rules in
effect limit the amount of unfunded nonqualified deferred compensation that can be provided on a tax-deferred basis
by a tax-exempt employer.

426 Qec. 457, which also contains exceptions for various arrangements.
427 Sec. 457(f)(3)(B).
428 Sec. 457(e)(11)(A).

429 Section 457A, generally effective for deferred amounts attributable to services performed after
December 31, 2008.
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only if the rights are conditioned on the future performance of substantial services by any
individual.**® A condition related to a purpose of the compensation (other than future
performance of substantial services) does not result in a substantial risk of forfeiture.

If the amount of any deferred compensation is not determinable at the time the
compensation is otherwise includible in income, the compensation is includible when the amount
becomes determinable. In that case, the income tax attributable to the compensation includible
in income is increased by the sum of (1) an interest charge, and (2) an amount equal to
20 percent of the includible compensation. The interest charge is equal to the interest at the rate
applicable to underpayments of tax plus one percentage point imposed on the underpayments
that would have occurred had the compensation been includible in income when first deferred, or
if later, when not subject to a substantial risk of forfeiture.

Nongqualified entity

The term “nonqualified entity” includes certain foreign corporations and certain
partnerships (either domestic or foreign). A foreign corporation is a nonqualified entity unless
substantially all of its income is effectively connected with the conduct of a U.S. trade or
business or is subject to a comprehensive foreign income tax. A partnership is a nonqualified
entity unless substantially all of its income is allocated to persons other than foreign persons with
respect to whom such income is not subject to a comprehensive foreign income tax and
organizations exempt from U.S. income tax.

The term comprehensive foreign income tax means with respect to a foreign person, the
income tax of a foreign country if (1) the person is eligible for the benefits of a comprehensive
income tax treaty between the foreign country and the United States, or (2) the person
demonstrates to the satisfaction of the Secretary of the Treasury that the foreign country has a
comprehensive income tax.

Nongqualified deferred compensation

For purposes of these special rules, the term “nonqualified deferred compensation plan”
is generally defined in the same manner as under the general rules for nonqualified deferred
compensation (and includes any agreement or arrangement, as well as actual or notional income
on deferred compensation) with certain modifications.

Nonqualified deferred compensation includes any plan that provides a right to
compensation based on the appreciation in value of a specified number of equity units of the

430 Under section 457A(d)(1)(B), to the extent provided in regulations, if compensation is determined
solely by reference to the amount of gain recognized on the disposition of an investment asset, the compensation is
treated as subject to a substantial risk of forfeiture until the date of such disposition. No regulations or other
guidance applying this rule has been issued.
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service recipient.**! However, IRS guidance provides some exceptions.*? In general, under the
guidance, a stock option is not treated as nonqualified deferred compensation for this purpose if
the exercise price of the stock option cannot be less than the fair market value, on the date the
option is granted, of the stock subject to the option and the option does not otherwise include a
deferral feature. A similar exception applies to arrangements involving the right to purchase an
equity interest in a noncorporate entity. Exceptions apply also for statutory options. Finally, an
exception applies for a SAR if the exercise price of the SAR cannot be less than the fair market
value, on the date the SAR 1is granted, of the stock subject to the SAR and the SAR does not
otherwise include a deferral feature, but only if the SAR by its terms at all times must be settled
in service recipient stock and is settled in service recipient stock.

A special “short-term deferral” exception applies, under which compensation is not
treated as deferred if the service provider receives payment of the compensation not later than
12 months after the end of the taxable year of the service recipient during which the right to the
payment of such compensation is no longer subject to a substantial risk of forfeiture (within the
meaning of the special rules).

Description of Proposal

In general

Under the proposal, any compensation deferred under a nonqualified deferred
compensation plan is includible in the gross income of the service provider when there is no
substantial risk of forfeiture of the service provider’s rights to such compensation. For this
purpose, the rights of a service provider to compensation are treated as subject to a substantial
risk of forfeiture only if the rights are conditioned on the future performance of substantial
services by any individual. Under the proposal, a condition related to a purpose of the
compensation other than the future performance of substantial services (such as a condition
based on achieving a specified performance goal or a condition intended in whole or in part to
defer taxation) does not create a substantial risk of forfeiture, regardless of whether the
possibility of forfeiture is substantial. In addition, a covenant not to compete does not create a
substantial risk of forfeiture.

The proposal applies without regard to the method of accounting of the service provider.
Because of the definition of substantial risk of forfeiture under the proposal, a taxpayer using
either the cash method of accounting or the accrual method of accounting may be required to
include deferred compensation in income earlier than the method of accounting would otherwise
require.

1 Sec. 457A(d)(3)(A). The Secretary of the Treasury is authorized to prescribe such regulations as may
be necessary or appropriate to carry out the purposes of section 457A.

432 Notice 2009-8, 2009-1 C.B. 347, A-2(b). For a discussion of intended exceptions for certain

arrangements, see Committee on Ways and Means Report to accompany H.R. 6049, the Renewable Energy and Job
Creation Act of 2008, H.R. Rep. No. 110-658, May 20, 2008, pp. 195-196.
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Nothing under the proposal is to be construed to prevent the inclusion of amounts in
income under any other income tax provision or any other rule of law earlier than the time
provided in the proposal. Any amount included in income under the proposal is not required to
be included in income under any other income tax provision or any other rule of law later than
the time provided under the proposal.

Nonqualified deferred compensation

For purposes of the proposal, the term “nonqualified deferred compensation plan” means
any plan that provides for the deferral of compensation, other than a qualified employer plan, a
bona fide vacation leave, sick leave, compensatory time, disability pay or death benefit plan, and
any other plan or arrangement designated by the Secretary of the Treasury consistent with the
purposes of the proposal. The Secretary shall not provide an exception for severance plans, bona
fide or otherwise, in regulations or other guidance. A qualified employer plan for this purpose
means a qualified retirement plan, a tax-deferred annuity plan, a simplified employee pension
plan, a simple retirement account plan, an eligible deferred compensation plan of a State or local
government employer, or a plan established before June 25, 1959, and funded only by employee
contributions.

In addition, a nonqualified deferred compensation plan for purposes of the proposal
specifically includes any plan that provides a right to compensation based on the value of, or the
appreciation in value of, a specified number of equity units of the service recipient. Such a
compensation right does not fail to provide for the deferral of compensation merely because the
compensation is to be paid in cash or by the transfer of equity. The proposal applies to all stock
options and SARs (and similar arrangements involving noncorporate entities), regardless of how
the exercise price compares to the value of the related stock on the date the option or SAR is
granted. It is intended that no exceptions are to be provided in regulations or other administrative
guidance. However, it is intended that statutory options are not considered nonqualified deferred
compensation for purposes of the proposal. An exception is provided for that portion of a plan
consisting of a transfer of property described in section 83 (other than nonstatutory stock
options), or a trust to which section 402(b) applies, or relating to statutory options under section
422 or 423 for which there is no disqualifying disposition.

For purposes of the proposal, a plan includes any agreement or arrangement, including an
agreement or arrangement that includes one person. In addition, references to deferred
compensation are treated as including references to income (whether actual or notional)
attributable to deferred compensation or income. However, compensation is not treated as
deferred for purposes of the proposal if the service provider receives payment of the
compensation not later than two and one-half months after the end of the service recipient’s or
service provider’s taxable year, whichever is later, during which the right to the payment of such
compensation is no longer subject to a substantial risk of forfeiture (within the meaning of the
proposal).

Additional rules

The Secretary of Treasury is directed to prescribe such regulations as may be necessary
or appropriate to carry out the purposes of the proposal, including regulations disregarding a

123





substantial risk of forfeiture in cases where necessary to carry out the purposes of the proposal.
Except as provided by the Secretary of the Treasury, for purposes of the proposal, rules similar to
the controlled group rules for qualified retirement plans apply.**?

Under the proposal, the present-law general rules for nonqualified deferred compensation
and the present-law rules for nonqualified deferred compensation from certain tax indifferent
parties are repealed. In addition, the present-law rules for eligible and ineligible deferred
compensation plans of tax-exempt employers and for ineligible deferred compensation plans of
State and local governments do not apply with respect to deferred amounts attributable to
services performed after December 31, 2017.

In addition, the proposal applies income tax reporting and withholding, as applicable, to
amounts required to be included in gross income of employees and other service providers,
including nonresident aliens subject to U.S. taxation.

Effective Date

The proposal generally applies to amounts attributable to services performed after
December 31, 2017. In the case of any deferred compensation amount to which the proposal
does not otherwise apply solely by reason of the fact that the amount is attributable to services
performed before January 1, 2018, to the extent such amount is not includible in gross income in
a taxable year beginning before 2027, such amount is includible in income in the later of (1) the
last taxable year before 2027, or (2) the taxable year in which there is no substantial risk of
forfeiture of the rights to such compensation (determined in the same manner as determined
under the proposal). Earnings on deferred amounts attributable to services performed before
January 1, 2018, are subject to the proposal only to the extent that the amounts to which the
earnings are attributable are subject to the proposal.

The Secretary of the Treasury is directed to issue guidance, no later than 120 days after
enactment of the proposal, providing a limited period of time during which a nonqualified
deferred compensation arrangement attributable to services performed on or before
December 31, 2017, may, without violating the general rules for nonqualified deferred
compensation, be amended to conform the date of distribution to the service provider to the date
amounts are required to be included in income under the proposal. If the service provider-
taxpayer is also a service recipient and maintains one or more nonqualified deferred
compensation arrangements for its service providers under which any amount is attributable to
services performed on or before December 31, 2017, the guidance is to permit any such
arrangement to be amended to conform the dates of distribution under that arrangement to the
date amounts are required to be included in the income of the taxpayer. An amendment to a
nonqualified deferred compensation arrangement made pursuant to the guidance is not to be
treated as a material modification of the arrangement for purposes of the general rules for
nonqualified deferred compensation.

433 Sec. 414(b) and (c).
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2. Modification of limitation on excessive employee remuneration

Present Law

In general

An employer generally may deduct reasonable compensation for personal services as an
ordinary and necessary business expense. Section 162(m) provides an explicit limitation on the
deductibility of compensation expenses in the case of publicly traded corporate employers. The
otherwise allowable deduction for compensation paid or accrued with respect to a covered
employee of a publicly held corporation** is limited to no more than $1 million per year.**> The

deduction limitation applies when the deduction would otherwise be taken.

Covered employees

Section 162(m) defines a covered employee as (1) the chief executive officer of the
corporation (or an individual acting in such capacity) as of the close of the taxable year and
(2) the four most highly compensated officers**® for the taxable year (other than the chief
executive officer). Treasury regulations under section 162(m) provide that whether an employee
is the chief executive officer or among the four most highly compensated officers should be
determined pursuant to the executive compensation disclosure rules promulgated under the
Securities Exchange Act of 1934 (“Exchange Act”).

In 2006, the Securities and Exchange Commission amended certain rules relating to
executive compensation, including which officers’ compensation must be disclosed under the
Exchange Act. Under the new rules, such officers are (1) the principal executive officer (or an
individual acting in such capacity), (2) the principal financial officer (or an individual acting in
such capacity), and (3) the three most highly compensated officers,*” other than the principal
executive officer or principal financial officer.

In response to the Securities and Exchange Commission’s new disclosure rules, the
Internal Revenue Service issued updated guidance on identifying which employees are covered
by section 162(m).**® The new guidance provides that “covered employee” means any employee
who is (1) the principal executive officer (or an individual acting in such capacity) defined in

434" A corporation is treated as publicly held if it has a class of common equity securities that is required to
be registered under section 12 of the Securities Exchange Act of 1934.

435 Sec. 162(m). This deduction limitation applies for purposes of the regular income tax and the
alternative minimum tax.

436 Such officers must also be employees whose total compensation is required to be reported to
shareholders under the Securities Exchange Act of 1934.

437 Such officers must also be employees whose total compensation is required to be reported to
shareholders under the Securities Exchange Act of 1934.

438 Notice 2007-49, 2007-25 I.R.B. 1429.
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reference to the Exchange Act, or (2) among the three most highly compensated officers** for
the taxable year (other than the principal executive officer), again defined by reference to the
Exchange Act. Thus, under current guidance, only four employees are covered under

section 162(m) for any taxable year. Under Treasury regulations, the requirement that the
individual meet the criteria as of the last day of the taxable year applies to both the principal
executive officer and the three highest compensated officers.**

Definition of publicly held corporation

For purposes of the deduction disallowance of section 162(m), a publicly held
corporation means any corporation issuing any class of common equity securities required to be
registered under section 12 of the Securities Exchange Act of 1934. All U.S. publicly traded
companies are subject to this registration requirement, including their foreign affiliates (to the
extent subject to U.S. tax). A foreign company publicly traded through American depository
receipts (“ADRs”) is also subject to this registration requirement if more than 50 percent of the
issuer’s outstanding voting securities are held, directly or indirectly, by residents of United States
and either (i) the majority of the executive officers or directors are United States citizens or
residents, (i1) more than 50 percent of the assets of the issuer are located in the United States, or
(ii1) the business of the issuer is administered principally in the United States. Other foreign
companies are not subject to the registration requirement.

Remuneration subject to the deduction limitation

In general

Unless specifically excluded, the deduction limitation applies to all remuneration for
services, including cash and the cash value of all remuneration (including benefits) paid in a
medium other than cash. If an individual is a covered employee for a taxable year, the deduction
limitation applies to all compensation not explicitly excluded from the deduction limitation,
regardless of whether the compensation is for services as a covered employee and regardless of
when the compensation was earned. The $1 million cap is reduced by excess parachute
payments (as defined in section 280G) that are not deductible by the corporation.

Certain types of compensation are not subject to the deduction limit and are not taken
into account in determining whether other compensation exceeds $1 million. The following
types of compensation are not taken into account: (1) remuneration payable on a commission
basis; (2) remuneration payable solely on account of the attainment of one or more performance
goals if certain outside director and shareholder approval requirements are met
(“performance-based compensation”); (3) payments to a tax-favored retirement plan (including
salary reduction contributions); (4) amounts that are excludable from the executive’s gross

439 Such officers must also be employees whose total compensation is required to be reported to
shareholders under the Securities Exchange Act of 1934.

40 Treas. Reg. sec. 1.162-27(c)(2).
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income (such as employer-provided health benefits and miscellaneous fringe benefits**!); and
(5) any remuneration payable under a written binding contract which was in effect on

February 17, 1993. In addition, remuneration does not include compensation for which a
deduction is allowable after a covered employee ceases to be a covered employee. Thus, the
deduction limitation often does not apply to deferred compensation that is otherwise subject to
the deduction limitation (e.g., is not performance-based compensation) because the payment of
compensation is deferred until after termination of employment.

Performance-based compensation

Compensation qualifies for the exception for performance-based compensation only if
(1) it 1s paid solely on account of the attainment of one or more performance goals, (2) the
performance goals are established by a compensation committee consisting solely of two or more
outside directors,**? (3) the material terms under which the compensation is to be paid, including
the performance goals, are disclosed to and approved by the shareholders in a separate majority-
approved vote prior to payment, and (4) prior to payment, the compensation committee certifies
that the performance goals and any other material terms were in fact satisfied.

Compensation (other than stock options or other stock appreciation rights (“SARs”)) is
not treated as paid solely on account of the attainment of one or more performance goals unless
the compensation is paid to the particular executive pursuant to a pre-established objective
performance formula or standard that precludes discretion. A stock option or SAR with an
exercise price not less than the fair market value, on the date the option or SAR is granted, of the
stock subject to the option or SAR, generally is treated as meeting the exception for
performance-based compensation, provided that the requirements for outside director and
shareholder approval are met (without the need for certification that the performance standards
have been met). This is the case because the amount of compensation attributable to the options
or SARs received by the executive would be based solely on an increase in the corporation’s
stock price. Stock-based compensation is not treated as performance-based if it depends on
factors other than corporate performance.

Description of Proposal

Definition of covered employee

The proposal revises the definition of covered employee to include both the principal
executive officer and the principal financial officer. Further, an individual is a covered employee
if the individual holds one of these positions at any time during the taxable year. The proposal
also defines as a covered employee the three (rather than four) most highly compensated officers
for the taxable year (other than the principal executive officer or principal financial officer) who

441 Secs. 105, 106, and 132.

442 A director is considered an outside director if he or she is not a current employee of the corporation (or
related entities), is not a former employee of the corporation (or related entities) who is receiving compensation for
prior services (other than benefits under a qualified retirement plan), was not an officer of the corporation (or related
entities) at any time, and is not currently receiving compensation for personal services in any capacity (e.g., for
services as a consultant) other than as a director.
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are required to be reported on the company’s proxy statement for the taxable year (or who would
be required to be reported on such a statement for a company not required to make such a report
to sharecholders).

In addition, if an individual is a covered employee with respect to a corporation for a
taxable year beginning after December 31, 2016, the individual remains a covered employee for
all future years. Thus, an individual remains a covered employee with respect to compensation
otherwise deductible in subsequent years, including years during which the individual is no
longer employed by the corporation (including years after the individual has died).
Compensation does not fail to be compensation with respect to a covered employee and thus
subject to the deduction limit for a taxable year merely because the compensation is includible in
the income of, or paid to, another individual, such as compensation paid to a beneficiary after the
employee’s death, or to a former spouse pursuant to a domestic relations order.

Definition of publicly held corporation

The proposal extends the applicability of section 162(m) to include all domestic publicly
traded corporations and all foreign companies publicly traded through ADRs. The proposed
definition may include certain additional corporations that are not publicly traded, such as large
private C or S corporations.

Performance-based compensation and commissions exceptions

The proposal eliminates the exceptions for commissions and performance-based
compensation from the definition of compensation subject to the deduction limit. Thus, such
compensation is taken into account in determining the amount of compensation with respect to a
covered employee for a taxable year that exceeds $1 million and is thus not deductible under
section 162.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
3. Excise tax on excess tax-exempt organization executive compensation
Present Law

Taxable employers and other service recipients are generally allowed a deduction for
reasonable compensation expenses.*** However, in some cases, compensation in excess of
specific levels is not deductible.

In the case of a publicly held corporation, subject to certain exceptions, the deduction for
a taxable year for compensation of the corporation’s principal executive officer or for any of the

443 Sec. 162(a)(1).
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corporation’s three most highly compensated officers other than the principal executive officer is
limited to $1 million (“$1 million limit on deductible compensation”).**

A “parachute payment” (generally a payment of compensation that is contingent on a
change in corporate ownership or control) made to an officer, shareholder or highly compensated
individual is generally not deductible if the aggregate present value of all such payments to an
individual equals or exceeds three times the individual’s base amount (an “excess parachute
payment”).**® An individual’s base amount is the average annual compensation includible in the
individual’s gross income for the five taxable years ending before the date the change in
ownership or control occurs. Certain amounts are not considered parachute payments, including
payments under a qualified retirement plan, a simplified employee pension plan, or a simple
retirement account,*

These deduction limits generally do not affect a tax-exempt organization.

Description of Proposal

Under the proposal, an employer is liable for an excise tax equal to 20 percent of the sum
of the (1) remuneration (other than an excess parachute payment) in excess of $1 million paid to
a covered employee by an applicable tax-exempt organization for a taxable year, and (2) any
excess parachute payment (under a new definition for this purpose that relates solely to
separation pay) paid by the applicable tax-exempt organization to a covered employee.
Accordingly, the excise tax applies as a result of an excess parachute payment, even if the
covered employee’s remuneration does not exceed $1 million.

For purposes of the proposal, a covered employee is an employee (including any former
employee) of an applicable tax-exempt organization if the employee is one of the five highest
compensated employees of the organization for the taxable year or was a covered employee of
the organization (or a predecessor) for any preceding taxable year beginning after December 31,
2016. An “applicable tax-exempt organization” is an organization exempt from tax under
section 501(a), an exempt farmers’ cooperative,**’ a Federal, State or local governmental entity
with excludable income,*® or a political organization.**’

44 Sec. 162(m)(1). Under section 162(m)(6), limits apply to deductions for compensation of individuals
performing services for certain health insurance providers.

45 Sec. 280G.
446 Secs. 401(a), 403(a), 408(k), and 408(p).
47 Sec. 521(b).

48 Sec. 115(1).
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Remuneration means wages as defined for income tax withholding purposes,*° but does
not include any designated Roth contribution.*”' Remuneration of a covered employee includes
any remuneration paid with respect to employment of the covered employee by any person or
governmental entity related to the applicable tax-exempt organization. A person or
governmental entity is treated as related to an applicable tax-exempt organization if the person or
governmental entity (1) controls, or is controlled by, the organization, (2) is controlled by one or
more persons that control the organization, (3) is a supported organization*? during the taxable
year with respect to the organization, (4) is a supporting organization** during the taxable year
with respect to the organization, or (5) in the case of a voluntary employees’ beneficiary
association (“VEBA”),* establishes, maintains, or makes contributions to the VEBA. However,
remuneration of a covered employee that is not deductible by reason of the $1 million limit on
deductible compensation is not taken into account for purposes of the proposal.

Under the proposal, an excess parachute payment is the amount by which any parachute
payment exceeds the portion of the base amount allocated to the payment. A parachute payment
is a payment in the nature of compensation to (or for the benefit of a covered employee) if the
payment is contingent on the employee’s separation from employment and the aggregate present
value of all such payments is three times or more the base amount. The base amount is the
average annual compensation includible in the covered employee’s gross income for the five
taxable years ending before the date of the employee’s separation from employment. Parachute
payments do not include payments under a qualified retirement plan, a simplified employee
pension plan, a simple retirement account, a tax-deferred annuity,** or an eligible deferred
compensation plan of a State or local government employer.*>®

The employer of a covered employee is liable for the excise tax. If remuneration of a
covered employee from more than one employer is taken into account in determining the excise
tax, each employer is liable for the tax in an amount that bears the same ratio to the total tax as
the remuneration paid by that employer bears to the remuneration paid by all employers to the
covered employee.

450 Sec. 3401(a).

41 Under section 402A(c), a designated Roth contribution is an elective deferral (that is, a contribution to a
tax-favored employer-sponsored retirement plan made at the election of an employee) that the employee designates
as not being excludable from income.
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Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
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. Insurance
1. Net operating losses of life insurance companies
Present Law

A net operating loss (“NOL”) generally means the amount by which a taxpayer’s
business deductions exceed its gross income. In general, an NOL may be carried back two years
and carried over 20 years to offset taxable income in such years. NOLSs offset taxable income in
the order of the taxable years to which the NOL may be carried.*’

For purposes of computing the alternative minimum tax (“AMT”), a taxpayer’s NOL
deduction cannot reduce the taxpayer’s alternative minimum taxable income (“AMTI”’) by more
than 90 percent of the AMTI.*8

In the case of a life insurance company, a deduction is allowed in the taxable year for
operations loss carryovers and carrybacks, in lieu of the deduction for net operation losses
allowed to other corporations.* A life insurance company is permitted to treat a loss from
operations (as defined under section 810(c)) for any taxable year as an operations loss carryback
to each of the three taxable years preceding the loss year and an operations loss carryover to each
of the 15 taxable years following the loss year.*®

Description of Proposal

The proposal repeals the operations loss deduction for life insurance companies and
allows the NOL deduction under section 172. This provides the same treatment for losses of life
insurance companies as for losses of property and casualty insurance companies and of other
corporations. The proposal thus limits the companies’ NOL deduction to 90 percent of taxable
income (determined without regard to the deduction), provides that carryovers to other years are
adjusted to take account of this limitation and may be carried forward indefinitely. The NOL
deduction of a life insurance company is determined by treating the NOL for any taxable year
generally as the excess of the life insurance deductions for such taxable year over the life
insurance gross income for such taxable year.

Effective Date

The proposal applies to losses arising in taxable years beginning after December 31,
2017.
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2. Repeal of small life insurance company deduction
Present Law

The small life insurance company deduction for any taxable year is 60 percent of so
much of the tentative life insurance company taxable income (“LICTI”) for such taxable year as
does not exceed $3 million, reduced by 15 percent of the excess of tentative LICTI over
$3 million. The maximum deduction that can be claimed by a small company is $1.8 million,
and a company with a tentative LICTI of $15 million or more is not entitled to any small
company deduction. A small life insurance company for this purpose is one with less than
$500 million of assets.

Description of Proposal

The proposal repeals the small life insurance company deduction.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
3. Adjustment for change in computing reserves
Present Law

Change in method of accounting

In general, a taxpayer may change its method of accounting under section 446 with the
consent of the Secretary (or may be required to change its method of accounting by the
Secretary). In such instances, a taxpayer generally is required to make an adjustment (a
“section 481(a) adjustment”) to prevent amounts from being duplicated in, or omitted from, the
calculation of the taxpayer’s income. Pursuant to IRS procedures, negative section 481(a)
adjustments generally are deducted from income in the year of the change whereas positive
section 481(a) adjustments generally are required to be included in income ratably over four
taxable years.*¢!

However, section 807(f) explicitly provides that changes in the basis for determining life
insurance company reserves are to be taken into account ratably over 10 years.

10-year spread for change in computing life insurance company reserves

For Federal income tax purposes, a life insurance company includes in gross income any
net decrease in reserves, and deducts a net increase in reserves.**> Methods for determining

461 See, e.9., Rev. Proc. 2015-13, 2015-5 I.R.B. 419, and Rev. Proc. 2017-30, 2017-18 L.R.B. 1131.

462 Sec. 807.
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reserves for tax purposes generally are based on reserves prescribed by the National Association
of Insurance Commissioners for purposes of financial reporting under State regulatory rules.

Income or loss resulting from a change in the method of computing reserves is taken into
account ratably over a 10-year period.*®> The rule for a change in basis in computing reserves
applies only if there is a change in basis in computing the Federally prescribed reserve (as
distinguished from the net surrender value). Although life insurance tax reserves require the use
of a Federally prescribed method, interest rate, and mortality or morbidity table, changes in other
assumptions for computing statutory reserves (€.¢g., when premiums are collected and claims are
paid) may cause increases or decreases in a company’s life insurance reserves that must be
spread over a 10-year period. Changes in the net surrender value of a contract are not subject to
the 10-year spread because, apart from its use as a minimum in determining the amount of life
insurance tax reserves, the net surrender value is not a reserve but a current liability.

If for any taxable year the taxpayer is not a life insurance company, the balance of any
adjustments to reserves is taken into account for the preceding taxable year.

Description of Proposal

Income or loss resulting from a change in method of computing life insurance company
reserves is taken into account consistent with IRS procedures, generally ratably over a four-year
period, instead of over a 10-year period.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.

4. Repeal of special rule for distributions to shareholders from pre-1984 policyholders
surplus account

Present and Prior Law

Under the law in effect from 1959 through 1983, a life insurance company was subject to
a three-phase taxable income computation under Federal tax law. Under the three-phase system,
a company was taxed on the lesser of its gain from operations or its taxable investment income
(Phase I) and, if its gain from operations exceeded its taxable investment income, 50 percent of
such excess (Phase II). Federal income tax on the other 50 percent of the gain from operations
was deferred, and was accounted for as part of a policyholder’s surplus account and, subject to
certain limitations, taxed only when distributed to stockholders or upon corporate dissolution
(Phase III). To determine whether amounts had been distributed, a company maintained a
shareholders surplus account, which generally included the company’s previously taxed income
that would be available for distribution to shareholders. Distributions to shareholders were

463 Sec. 807(f).
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treated as being first out of the shareholders surplus account, then out of the policyholders
surplus account, and finally out of other accounts.

The Deficit Reduction Act of 1984** included provisions that, for 1984 and later years,
eliminated further deferral of tax on amounts (described above) that previously would have been
deferred under the three-phase system. Although for taxable years after 1983, life insurance
companies may not enlarge their policyholders surplus account, the companies are not taxed on
previously deferred amounts unless the amounts are treated as distributed to shareholders or
subtracted from the policyholders surplus account.*®

Any direct or indirect distribution to shareholders from an existing policyholders surplus
account of a stock life insurance company is subject to tax at the corporate rate in the taxable
year of the distribution. Present law (like prior law) provides that any distribution to
shareholders is treated as made (1) first out of the shareholders surplus account, to the extent
thereof, (2) then out of the policyholders surplus account, to the extent thereof, and (3) finally,
out of other accounts.

For taxable years beginning after December 31, 2004, and before January 1, 2007, the
application of the rules imposing income tax on distributions to shareholders from the
policyholders surplus account of a life insurance company were suspended. Distributions in
those years were treated as first made out of the policyholders surplus account, to the extent
thereof, and then out of the shareholders surplus account, and lastly out of other accounts.

Description of Proposal

The proposal repeals section 815, the rules imposing income tax on distributions to
shareholders from the policyholders surplus account of a stock life insurance company.

In the case of any stock life insurance company with an existing policyholders surplus
account (as defined in section 815 before its repeal), tax is imposed on the balance of the account
as of December 31, 2017. A life insurance company is required to pay tax on the balance of the
account ratably over the first eight taxable years beginning after December 31, 2017.
Specifically, the tax imposed on a life insurance company is the tax on the sum of life insurance
company taxable income for the taxable year (but not less than zero) plus 1/8 of the balance of
the existing policyholders surplus account as of December 31, 2017. Thus, life insurance
company losses are not allowed to offset the amount of the policyholders surplus account
balance subject to tax.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.

464 Pub. L. No. 98-369.

465 Sec. 815.
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5. Modification of proration rules for property and casualty insurance companies
Present Law

The taxable income of a property and casualty insurance company is determined as the
sum of its gross income from underwriting income and investment income (as well as gains and
other income items), reduced by allowable deductions.

A proration rule applies to property and casualty insurance companies. In calculating the
deductible amount of its reserve for losses incurred, a property and casualty insurance company
must reduce the amount of losses incurred by 15 percent of (1) the insurer’s tax-exempt interest,
(2) the deductible portion of dividends received (with special rules for dividends from affiliates),
and (3) the increase for the taxable year in the cash value of life insurance, endowment, or
annuity contracts the company owns.**® This proration rule reflects the fact that reserves are
generally funded in part from tax-exempt interest, from deductible dividends, and from other
untaxed amounts.

Description of Proposal

The proposal replaces the 15-percent reduction under present law with a reduction equal
to 5.25 percent divided by the top corporate tax rate. For 2018, the top corporate tax rate is 35
percent, and the percentage reduction is 15 percent. For 2019 and thereafter, the corporate tax
rate is 20 percent, and the percentage reduction is 26.25 percent under the proration rule for
property and casualty insurance companies. The proration percentage will be automatically
adjusted in the future if the top corporate tax rate is changed, so that the product of the proration
percentage and the top corporate tax rate always equals 5.25 percent.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
6. Repeal of special estimated tax payments
Present Law

Allowance of additional deduction and establishment of special loss discount account

Present law allows an insurance company required to discount its reserves an additional
deduction that is not to exceed the excess of (1) the amount of the undiscounted unpaid losses
over (2) the amount of the related discounted unpaid losses, to the extent the amount was not
deducted in a preceding taxable year.**’ The provision imposes the requirement that a special
loss discount account be established and maintained, and that special estimated tax payments be
made. Unused amounts of special estimated tax payments are treated as a section 6655 estimated

466 Sec. 832(b)(5).

467 Sec. 847.
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tax payment for the 16 year after the year for which the special estimated tax payment was
made.

The total payments by a taxpayer, including section 6655 estimated tax payments and
other tax payments, together with special estimated tax payments made under this provision, are
generally the same as the total tax payments that the taxpayer would make if the taxpayer did not
elect to have this provision apply, except to the extent amounts can be refunded under the
provision in the 16™ year.

Calculation of special estimated tax payments based on tax benefit attributable to
deduction

More specifically, present law imposes a requirement that the taxpayer make special
estimated tax payments in an amount equal to the tax benefit attributable to the additional
deduction allowed under the provision. If amounts are included in gross income as a result of a
reduction in the taxpayer’s special loss discount account or the liquidation or termination of the
taxpayer’s insurance business, and an additional tax is due for any year as a result of the
inclusion, then an amount of the special estimated tax payments equal to such additional tax is
applied against such additional tax. If there is an adjustment reducing the amount of additional
tax against which the special estimated tax payment was applied, then in lieu of any credit or
refund for the reduction, a special estimated tax payment is treated as made in an amount equal
to the amount that would otherwise be allowable as a credit or refund.

The amount of the tax benefit attributable to the deduction is to be determined (under
Treasury regulations (which have not been promulgated)) by taking into account tax benefits that
would arise from the carryback of any net operating loss for the year as well as current year
benefits. In addition, tax benefits for the current and carryback years are to take into account the
benefit of filing a consolidated return with another insurance company without regard to the
consolidation limitations imposed by section 1503(c).

The taxpayer’s estimated tax payments under section 6655 are to be determined without
regard to the additional deduction allowed under this provision and the special estimated tax
payments. Legislative history*®® indicates that it is intended that the taxpayer may apply the
amount of an overpayment of any section 6655 estimated tax payments for the taxable year
against the amount of the special estimated tax payment required under this provision. The
special estimated tax payments under this provision are not treated as estimated tax payments for
purposes of section 6655 (e.g., for purposes of calculating penalties or interest on underpayments

of estimated tax) when such special estimated tax payments are made.

Refundable amount

To the extent that a special estimated tax payment is not used to offset additional tax due
for any of the first 15 taxable years beginning after the year for which the payment was made,
such special estimated tax payment is treated as an estimated tax payment made under

468 See H.R. Rep. No. 100-1104, Conference Report to accompany H.R. 4333, the Technical and
Miscellaneous Revenue Act of 1988, October 21, 1988, p. 174.
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section 6655 for the 16™ year after the year for which the special estimated tax payment was
made. If the amount of such deemed section 6655 payment, together with the taxpayer’s other
payments credited against tax liability for such 16" year, exceeds the tax liability for such year,
then the excess (up to the amount of the deemed section 6655 payment) may be refunded to the
taxpayer to the same extent provided under present law with respect to overpayments of tax.

Requlatory authority

In addition to the regulatory authority to adjust the amount of special estimated tax
payments in the event of a change in the corporate tax rate, authority is provided to Treasury to
prescribe regulations necessary or appropriate to carry out the purposes of the provision.

Such regulations include those providing for the separate application of the provision
with respect to each accident year. Separate application of the provision with respect to each
accident year (i.e., applying a vintaging methodology) may be appropriate under regulations to
determine the amount of tax liability for any taxable year against which special estimated tax
payments are applied, and to determine the amount (if any) of special estimated tax payments
remaining after the 15 year which may be available to be refunded to the taxpayer.

Regulatory authority is also provided to make such adjustments in the application of the
provision as may be necessary to take into account the corporate alternative minimum tax.
Under this regulatory authority, rules similar to those applicable in the case of a change in the
corporate tax rate are intended to apply to determine the amount of special estimated tax
payments that may be applied against tax calculated at the corporate alternative minimum tax
rate. The special estimated tax payments are not treated as payments of regular tax for purposes
of determining the taxpayer’s alternative minimum tax liability.

Regulations have not been promulgated under section 847.

Description of Proposal

The proposal repeals section 847. Thus, the election to apply section 847, the additional
deduction, special loss discount account, special estimated tax payment, and refundable amount
rules of present law are eliminated.

The entire balance of an existing account is included in income of the taxpayer for the
first taxable year beginning after 2017, and the entire amount of existing special estimated tax
payments are applied against the amount of additional tax attributable to this inclusion. Any
special estimated tax payments in excess of this amount are treated as estimated tax payments
under section 6655.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
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7. Capitalization of certain policy acquisition expenses
Present Law

In the case of an insurance company, specified policy acquisition expenses for any
taxable year are required to be capitalized, and generally are amortized over the 120-month
period beginning with the first month in the second half of the taxable year.*®’

A special rule provides for 60-month amortization of the first $5 million of specified
policy acquisition expenses with a phase-out. The phase-out reduces the amount amortized over
60 months by the excess of the insurance company’s specified policy acquisition expenses for
the taxable year over $10 million.

Specified policy acquisition expenses are determined as that portion of the insurance
company’s general deductions for the taxable year that does not exceed a specific percentage of
the net premiums for the taxable year on each of three categories of insurance contracts. For
annuity contracts, the percentage is 1.75; for group life insurance contracts, the percentage is
2.05; and for all other specified insurance contracts, the percentage is 7.7.

With certain exceptions, a specified insurance contract is any life insurance, annuity, or
noncancellable accident and health insurance contract or combination thereof. A group life
insurance contract is any life insurance contract that covers a group of individuals defined by
reference to employment relationship, membership in an organization, or similar factor, the
premiums for which are determined on a group basis, and the proceeds of which are payable to
(or for the benefit of) persons other than the employer of the insured, an organization to which
the insured belongs, or other similar person.

Description of Proposal

The proposal extends the amortization period for specified policy acquisition expenses
from a 120-month period to the 600-month period beginning with the first month in the second
half of the taxable year. The proposal does not change the special rule providing for 60-month
amortization of the first $5 million of specified policy acquisition expenses (with phaseout). The
proposal provides that for annuity contracts, the percentage is 3.17; for group life insurance
contracts, the percentage is 3.72; and for all other specified insurance contracts, the percentage is
13.97.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.

469 Sec. 848.
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8. Tax reporting for life settlement transactions, clarification of tax basis of life insurance
contracts, and exception to transfer for valuable consideration rules

Present Law

An exclusion from Federal income tax is provided for amounts received under a life
insurance contract paid by reason of the death of the insured.*’

Under rules known as the transfer for value rules, if a life insurance contract is sold or
otherwise transferred for valuable consideration, the amount paid by reason of the death of the
insured that is excludable generally is limited.*”! Under the limitation, the excludable amount
may not exceed the sum of (1) the actual value of the consideration, and (2) the premiums or
other amounts subsequently paid by the transferee of the contract. Thus, for example, if a person
buys a life insurance contract, and the consideration he pays combined with his subsequent
premium payments on the contract are less than the amount of the death benefit he later receives
under the contract, then the difference is includable in the buyer’s income.

Exceptions are provided to the limitation on the excludable amount. The limitation on
the excludable amount does not apply if (1) the transferee’s basis in the contract is determined in
whole or in part by reference to the transferor’s basis in the contract,*’? or (2) the transfer is to
the insured, to a partner of the insured, to a partnership in which the insured is a partner, or to a
corporation in which the insured is a shareholder or officer.*’?

IRS guidance sets forth more details of the tax treatment of a life insurance policyholder
who sells or surrenders the life insurance contract and the tax treatment of other sellers and of

470 Sec. 101(a)(1). In the case of certain accelerated death benefits and viatical settlements, special rules
treat certain amounts as amounts paid by reason of the death of an insured (that is, generally, excludable from
income). Sec. 101(g). The rules relating to accelerated death benefits provide that amounts treated as paid by
reason of the death of the insured include any amount received under a life insurance contract on the life of an
insured who is a terminally ill individual, or who is a chronically ill individual (provided certain requirements are
met). For this purpose, a terminally ill individual is one who has been certified by a physician as having an illness
or physical condition which can reasonably be expected to result in death in 24 months or less after the date of the
certification. A chronically ill individual is one who has been certified by a licensed health care practitioner within
the preceding 12-month period as meeting certain ability-related requirements. In the case of a viatical settlement, if
any portion of the death benefit under a life insurance contract on the life of an insured who is terminally ill or
chronically ill is sold to a viatical settlement provider, the amount paid for the sale or assignment of that portion is
treated as an amount paid under the life insurance contract by reason of the death of the insured (that is, generally,
excludable from income). For this purpose, a viatical settlement provider is a person regularly engaged in the trade
or business of purchasing, or taking assignments of, life insurance contracts on the lives of terminally ill or
chronically ill individuals (provided certain requirements are met).

41 Sec. 101(a)(2).

472 Sec. 101(a)(2)(A).

473 Sec. 101(a)(2)(B).
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buyers of life insurance contracts. The guidance relates to the character of taxable amounts
(ordinary or capital) and to the taxpayer’s basis in the life insurance contract.

In Revenue Ruling 2009-13,%"* the IRS ruled that income recognized under section 72(e)
on surrender to the life insurance company of a life insurance contract with cash value is
ordinary income. In the case of sale of a cash value life insurance contract, the IRS ruled that the
insured’s (seller’s) basis is reduced by the cost of insurance, and the gain on sale of the contract
is ordinary income to the extent of the amount that would be recognized as ordinary income if
the contract were surrendered (the “inside buildup”), and any excess is long-term capital gain.
Gain on the sale of a term life insurance contract (without cash surrender value) is long-term
capital gain under the ruling.

In Revenue Ruling 2009-14,%" the IRS ruled that under the transfer for value rules, a
portion of the death benefit received by a buyer of a life insurance contract on the death of the
insured is includable as ordinary income. The portion is the excess of the death benefit over the
consideration and other amounts (e.g., premiums) paid for the contract. Upon sale of the
contract by the purchaser of the contract, the gain is long-term capital gain, and in determining
the gain, the basis of the contract is not reduced by the cost of insurance.

Description of Proposal

In general

The provision imposes reporting requirements in the case of the purchase of an existing
life insurance contract in a reportable policy sale and imposes reporting requirements on the
payor in the case of the payment of reportable death benefits. The provision sets forth rules for
determining the basis of a life insurance or annuity contract. Lastly, the provision modifies the
transfer for value rules in a transfer of an interest in a life insurance contract in a reportable
policy sale.

Reporting requirements for acquisitions of life insurance contracts

Reporting upon acquisition of life insurance contract

The reporting requirement applies to every person who acquires a life insurance contract,
or any interest in a life insurance contract, in a reportable policy sale during the taxable year. A
reportable policy sale means the acquisition of an interest in a life insurance contract, directly or
indirectly, if the acquirer has no substantial family, business, or financial relationship with the
insured (apart from the acquirer’s interest in the life insurance contract). An indirect acquisition
includes the acquisition of an interest in a partnership, trust, or other entity that holds an interest
in the life insurance contract.

Under the reporting requirement, the buyer reports information about the purchase to the
IRS, to the insurance company that issued the contract, and to the seller. The information

474 2009-21 LR.B. 1029.

475 2009-21 L.R.B. 1031.
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reported by the buyer about the purchase is (1) the buyer’s name, address, and taxpayer
identification number (“TIN”), (2) the name, address, and TIN of each recipient of payment in
the reportable policy sale, (3) the date of the sale, and (4) the amount of each payment. The
statement the buyer provides to any issuer of a life insurance contract is not required to include
the amount of the payment or payments for the purchase of the contract.

Reporting of seller’s basis in the life insurance contract

On receipt of a report described above, or on any notice of the transfer of a life insurance
contract to a foreign person, the issuer is required to report to the IRS and to the seller (1) the
basis of the contract (i.e., the investment in the contract within the meaning of section 72(e)(6)),
(2) the name, address, and TIN of the seller or the transferor to a foreign person, and (3) the
policy number of the contract. Notice of the transfer of a life insurance contract to a foreign
person is intended to include any sort of notice, including information provided for nontax
purposes such as change of address notices for purposes of sending statements or for other
purposes, or information relating to loans, premiums, or death benefits with respect to the
contract.

Reporting with respect to reportable death benefits

When a reportable death benefit is paid under a life insurance contract, the payor
insurance company is required to report information about the payment to the IRS and to the
payee. Under this reporting requirement, the payor reports (1) the gross amount of the payment;
(2) the taxpayer identification number of the payee; and (3) the payor’s estimate of the buyer’s
basis in the contract. A reportable death benefit means an amount paid by reason of the death of
the insured under a life insurance contract that has been transferred in a reportable policy sale.

For purposes of these reporting requirements, a payment means the amount of cash and
the fair market value of any consideration transferred in a reportable policy sale.

Determination of basis

The provision provides that in determining the basis of a life insurance or annuity
contract, no adjustment is made for mortality, expense, or other reasonable charges incurred
under the contract (known as “cost of insurance”). This reverses the position of the IRS in
Revenue Ruling 2009-13 that on sale of a cash value life insurance contract, the insured’s
(seller’s) basis is reduced by the cost of insurance.

Scope of transfer for value rules

The provision provides that the exceptions to the transfer for value rules do not apply in
the case of a transfer of a life insurance contract, or any interest in a life insurance contract, in a
reportable policy sale. Thus, some portion of the death benefit ultimately payable under such a
contract may be includable in income.
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Effective Date

Under the provision, the reporting requirement is effective for reportable policy sales
occurring after December 31, 2017, and reportable death benefits paid after December 31, 2017.
The clarification of the basis rules for life insurance and annuity contracts is effective for
transactions entered into after August 25, 2009. The modification of exception to the transfer for
value rules is effective for transfers occurring after December 31, 2017.
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J. Partnerships
1. Tax gain on the sale of a partnership interest on look-through basis

Present Law

In general

A partnership generally is not treated as a taxable entity, but rather, income of the
partnership is taken into account on the tax returns of the partners. The character (as capital or
ordinary) of partnership items passes through to the partners as if the items were realized directly
by the partners.*’® A partner holding a partnership interest includes in income its distributive
share (whether or not actually distributed) of partnership items of income and gain, including
capital gain eligible for the lower tax rates, and deducts its distributive share of partnership items
of deduction and loss. A partner’s basis in the partnership interest is increased by any amount of
gain and decreased by ay amount of losses thus included. These basis adjustments prevent
double taxation of partnership income to the partner. Money distributed to the partner by the
partnership is taxed to the extent the amount exceeds the partner’s basis in the partnership
interest.

Gain or loss from the sale or exchange of a partnership interest generally is treated as
gain or loss from the sale or exchange of a capital asset.’”” However, the amount of money and
the fair market value of property received in the exchange that represent the partner’s share of
certain ordinary income-producing assets of the partnership give rise to ordinary income rather
than capital gain.*’® In general, a partnership does not adjust the basis of partnership property
following the transfer of a partnership interest unless either the partnership has made a one-time
election to do so,*” or the partnership has a substantial built-in loss immediately after the
transfer.*®® If an election is in effect or the partnership has a substantial built-in loss immediately
after the transfer, adjustments are made with respect to the transferee partner. These adjustments
are to account for the difference between the transferee partner’s proportionate share of the
adjusted basis of the partnership property and the transferee partner’s basis in its partnership
interest.*8! The effect of the adjustments on the basis of partnership property is to approximate
the result of a direct purchase of the property by the transferee partner.

476 Sec. 702.

477 Sec. 741; Pollack v. Commissioner, 69 T.C. 142 (1977).

478 Sec. 751(a). These ordinary income-producing assets are unrealized receivables of the partnership or
inventory items of the partnership (“751 assets”).

49 Sec. 754.
40 Sec. 743(a).

41 Sec. 743(b).
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Source of gain or loss on transfer of a partnership interest

A foreign person that is engaged in a trade or business in the United States is taxed on
income that is “effectively connected” with the conduct of that trade or business (“effectively
connected gain or loss”).**? Partners in a partnership are treated as engaged in the conduct of a
trade or business within the United States if the partnership is so engaged.*®® Any gross income
derived by the foreign person that is not effectively connected with the person’s U.S. business is
not taken into account in determining the rates of U.S. tax applicable to the person’s income
from the business.*%*

Among the factors taken into account in determining whether income, gain, or loss is
effectively connected gain or loss are the extent to which the income, gain, or loss is derived
from assets used in or held for use in the conduct of the U.S. trade or business and whether the
activities of the trade or business were a material factor in the realization of the income, gain, or
loss (the “asset use” and “business activities” tests).*3> In determining whether the asset use or
business activities tests are met, due regard is given to whether such assets or such income, gain,
or loss were accounted for through such trade or business. Thus, notwithstanding the general
rule that source of gain or loss from the sale or exchange of personal property is generally
determined by the residence of the seller,*® a foreign partner may have effectively connected
income by reason of the asset use or business activities of the partnership in which he is an
mvestor.

Special rules apply to treat gain or loss from disposition of U.S. real property interests as
effectively connected with the conduct of a U.S. trade or business.*®” To the extent that
consideration received by the nonresident alien or foreign corporation for all or part of its interest
in a partnership is attributable to a U.S. real property interest, that consideration is considered to
be received from the sale or exchange in the United States of such property.**® In certain

452 Secs. 871(b), 864(c), 882.
483 Sec. 875.

484 Secs. 871(b)(2), and 882(a)(2). Non-business income received by foreign persons from U.S. sources is
generally subject to tax on a gross basis at a rate of 30 percent, and is collected by withholding at the source of the
payment. The income of non-resident aliens or foreign corporations that is subject to tax at a rate of 30-percent is
fixed, determinable, annual or periodical income that is not effectively connected with the conduct of a U.S. trade or
business.

485 Sec. 864(c)(2).
486 Sec. 865(a).
47 Sec. 897(a), ().

488 Sec. 897(g).

145





circumstances, gain attributable to sales of U.S. real property interests may be subject to
withholding tax of ten percent of the amount realized on the transfer.*%

Under a 1991 revenue ruling, in determining the source of gain or loss from the sale or
exchange of an interest in a foreign partnership, the IRS applied the asset-use test and business
activities test at the partnership level to determine the extent to which income derived from the
sale or exchange is effectively connected with that U.S. business. **° Under the ruling, if there is
unrealized gain or loss in partnership assets that would be treated as effectively connected with
the conduct of a U.S. trade or business if those assets were sold by the partnership, some or all of
the foreign person’s gain or loss from the sale or exchange of a partnership interest may be
treated as effectively connected with the conduct of a U.S. trade or business. However, a 2017
Tax Court case rejects the logic of the ruling and instead holds that, generally, gain or loss on
sale or exchange by a foreign person of an interest in a partnership that is engaged in a U.S. trade
or business is foreign-source.*’!

Description of Proposal

Under the proposal, gain or loss from the sale or exchange of a partnership interest is
effectively connected with a U.S. trade or business to the extent that the transferor would have
had effectively connected gain or loss had the partnership sold all of its assets at fair market
value as of the date of the sale or exchange. The proposal requires that any gain or loss from the
hypothetical asset sale by the partnership be allocated to interests in the partnership in the same
manner as nonseparately stated income and loss.

The proposal also requires the transferee of a partnership interest to withhold 10 percent
of the amount realized on the sale or exchange of a partnership interest unless the transferor
certifies that the transferor is not a nonresident alien individual or foreign corporation. If the
transferee fails to withhold the correct amount, the partnership is required to deduct and withhold
from distributions to the transferee partner an amount equal to the amount the transferee failed to

withhold.

The proposal provides the Secretary of the Treasury with specific regulatory authority to
address coordination with the nonrecognition provisions of the Code.

Effective Date

The proposal is effective for sales and exchanges after December 31, 2017.

49 Sec. 1445(e)(5). Temp. Treas. Reg. sec. 1.1445-11T(b),(d).

490 Rev. Rul. 91-32, 1991-1 C.B. 107.

41 See Grecian Magnesite Mining v. Commissioner, 149 T.C. No. 3 (July 13, 2017).
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2. Modification of the definition of substantial built-in loss in the case of transfer of
partnership interest

Present Law

In general, a partnership does not adjust the basis of partnership property following the
transfer of a partnership interest unless either the partnership has made a one-time election under
section 754 to make basis adjustments, or the partnership has a substantial built-in loss
immediately after the transfer.*?

If an election is in effect, or if the partnership has a substantial built-in loss immediately
after the transfer, adjustments are made with respect to the transferee partner. These adjustments
are to account for the difference between the transferee partner’s proportionate share of the
adjusted basis of the partnership property and the transferee’s basis in its partnership interes
The adjustments are intended to adjust the basis of partnership property to approximate the result
of a direct purchase of the property by the transferee partner.

t 493

Under the provision, a substantial built-in loss exists if the partnership’s adjusted basis in
its property exceeds by more than $250,000 the fair market value of the partnership property.***
Certain securitization partnerships and electing investment partnerships are not treated as having
a substantial built-in loss in certain instances, and thus are not required to make basis
adjustments to partnership property.**> For electing investment partnerships, in lieu of the
partnership basis adjustments, a partner-level loss limitation rule applies.**

Description of Proposal

The proposal modifies the definition of a substantial built-in loss for purposes of section
743(d), affecting transfers of partnership interests. Under the proposal, in addition to the
present-law definition, a substantial built-in loss also exists if the transferee would be allocated a
net loss in excess of $250,000 upon a hypothetical disposition by the partnership of all
partnership’s assets in a fully taxable transaction for cash equal to the assets’ fair market value,
immediately after the transfer of the partnership interest.

For example, a partnership of three taxable partners (partners A, B, and C) has not made
an election pursuant to section 754. The partnership has two assets, one of which, Asset X, has a
built-in gain of $1 million, while the other asset, Asset Y, has a built-in loss of $900,000.

492 Sec. 743(a).
93 Sec. 743(b).
4 Sec. 743(d).

495 See sec. 743(e) (alternative rules for electing investment partnerships) and sec. 743(f) (exception for
securitization partnerships).

496 Unlike in the case of an electing investment partnership, the partner-level loss limitation rule does not
apply for a securitization partnership.
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Pursuant to the partnership agreement, any gain on sale or exchange of Asset X is specially
allocated to partner A. The three partners share equally in all other partnership items, including
in the built-in loss in Asset Y. In this case, each of partner B and partner C has a net built-in loss
of $300,000 (one third of the loss attributable to asset Y) allocable to his partnership interest.
Nevertheless, the partnership does not have an overall built-in loss, but a net built-in gain of
$100,000 ($1 million minus $900,000). Partner C sells his partnership interest to another person,
D, for $33,333. Under the proposal, the test for a substantial built-in loss applies both at the
partnership level and at the transferee partner level. If the partnership were to sell all its assets
for cash at their fair market value immediately after the transfer to D, D would be allocated a loss
of $300,000 (one third of the built-in loss of $900,000 in Asset Y). The partnership does not
have a substantial built-in loss, but a substantial built-in loss exists under the partner-level test,
and the partnership adjusts the basis of its assets accordingly with respect to D.

Effective Date

The proposal applies to transfers of partnership interests after December 31, 2017.

3. Charitable contributions and foreign taxes taken into account in determining limitation
on allowance of partner’s share of loss

Present Law

A partner’s distributive share of partnership loss (including capital loss) is allowed only
to the extent of the adjusted basis (before reduction by current year’s losses) of the partner’s
interest in the partnership at the end of the partnership taxable year in which the loss occurred.
Any disallowed loss is allowable as a deduction at the end of the first succeeding partnership
taxable year, and subsequent taxable years, to the extent that the partner’s adjusted basis for its
partnership interest at the end of any such year exceeds zero (before reduction by the loss for the

year).*’

A partner’s basis in its partnership interest is increased by its distributive share of income
(including tax exempt income) and is decreased (but not below zero) by distributions by the
partnership and its distributive share of partnership losses and expenditures of the partnership not
deductible in computing partnership taxable income and not properly chargeable to capital
account.*”® In the case of a charitable contribution, a partner’s basis is reduced by the partner’s
distributive share of the adjusted basis of the contributed property.**’

A partnership computes its taxable income in the same manner as an individual with
certain exceptions. The exceptions provide, in part, that the deductions for foreign taxes and

47 Sec. 704(d) and Treas. Reg. sec. 1.704-1(d)(1).
498 Sec. 705(a).

499 Rev. Rul. 96-11, 1996-1 C. B. 140.
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charitable contributions are not allowed to the partnership.’”® Instead, a partner takes into
account its distributive share of the foreign taxes paid by the partnership and the charitable
contributions made by the partnership for the taxable year.>"!

In applying the basis limitation on partner losses, Treasury regulations do not take into
account the partner’s share of partnership charitable contributions and foreign taxes paid or
accrued.’®?> The IRS has taken the position in a private letter ruling that the basis limitation on
partner losses does not apply to limit the partner’s deduction for its share of the partnership’s
charitable contributions.’® While the regulations relating to the loss limitation do not mention
the foreign tax credit, a taxpayer may choose the foreign tax credit in lieu of deducting foreign
taxes.”*

By contrast, under S corporation rules limiting the losses and deductions which may be
taken into account by a shareholder of an S corporation to the shareholder’s basis in stock and
debt of the corporation, the shareholder’s pro rata share of charitable contributions and foreign
taxes are taken into account.’®

Description of Proposal

The proposal modifies the basis limitation on partner losses to provide that a partner’s
distributive share of items that are not deductible in computing the partnership’s taxable income,
and not properly chargeable to capital account, are allowed only to the extent of the partner’s

300 Sec. 703(a)(2)(B) and (C). In addition, section 703(a)(2) provides that other deductions are not allowed
to the partnership, notwithstanding that the partnership’s taxable income is computed in the same manner as an
individual’s taxable income, specifically: personal exemptions, net operating loss deductions, certain itemized
deductions for individuals, or depletion.

01 Sec. 702.

02 The regulation provides that “[i]f the partner’s distributive share of the aggregate of items of loss

specified in section 702(a)(1), (2), (3), (8) [now (7)], and (9) [now (8)] exceeds the basis of the partner’s interest
computed under the preceding sentence, the limitation on losses under section 704(d) must be allocated to his
distributive share of each such loss.” The regulation does not refer to section 702(a)(4) (charitable contributions)
and 702(a)(6) (foreign taxes paid or accrued). Treas. Reg. sec. 1.704-1(d)(2).

303 Priv. Ltr. Rul. 8405084. And see William S. McKee, William F. Nelson and Robert L. Whitmire,
Federal Taxation of Partnerships and Partners, WG&L, 4% Edition (2011), paragraph 11.05[1][b], pp. 11-214
(noting that the “failure to include charitable contributions in the § 704(d) limitation is an apparent technical flaw in
the statute. Because of it, a zero-basis partner may reap the benefits of a partnership charitable contribution without
an offsetting decrease in the basis of his interest, whereas a fellow partner who happens to have a positive basis may
do so only at the cost of a basis decrease.”).

504 Sec. 901.

305 Sec. 1366(d) and sec. 1366(a)(1). In connection with the application of the section 1366(d) limitation
to charitable contributions, section 1366(d)(4) provides a special rule prorating the amount of appreciation not
subject to the limitation in the case of charitable contributions of appreciated property by the S corporation. Under a
related rule, the shareholder’s basis in his interest is decreased by the basis (rather than the fair market value) of
appreciated property by reason of a charitable contribution of the property by the S corporation (temporarily through
2013) (sec. 1367(a)(2)).
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adjusted basis in its partnership interest at the end of the partnership taxable year in which the
expenditure occurs. Thus, the basis limitation on partner losses applies to a partner’s distributive
share of charitable contributions and foreign taxes.

Effective Date

The proposal applies to partnership taxable years beginning after December 31, 2017.
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K. Determination of Worker Classification and Information Reporting Requirements
Present Law

Worker classification

In general

The classification of a worker as an employee or not as an employee (that is, a self-
employed individual in most cases) is relevant for many tax purposes. These purposes include
employment tax requirements, exclusions from gross income for certain types of compensation,
and expense deductions. Some purposes favor employee status, while others favor self-
employed status. For example, an employee may exclude employer-provided health benefits
from gross income. On the other hand, a self-employed individual may deduct work-related
expenses in determining adjusted gross income.

Common-law test and section 530 of the Revenue Act of 1978

The largest body of tax law relating to worker classification has developed in connection
with employment taxes.’*® Employment tax responsibility generally rests with the person who is
the employer of an employee under a common-law test that has been incorporated into Treasury
regulations.>®”” Under the regulations, an employer-employee relationship generally exists if the
person for whom services are performed has the right to control and direct the individual who
performs the services, not only as to the result to be accomplished by the work, but also as to the
details and means by which that result is accomplished. That is, an employee is subject to the
will and control of the employer, not only as to what is to be done, but also as to how it is to be
done. It is not necessary that the employer actually control the manner in which the services are
performed, rather it is sufficient that the employer have a right to control. Whether the requisite
control exists is determined on the basis of all the relevant facts and circumstances.

Various cases and administrative guidance have identified various facts or factors that are
relevant in determining whether an employer-employee relationship exists. Based on an
examination of cases and rulings, the Internal Revenue Service (“IRS”) developed a list of 20
factors that may be examined in determining whether an employer-employee relationship
exists.’® The degree of importance of each factor varies depending on the occupation and the
factual context in which the services are performed.

306 Employment taxes consist of taxes under the Federal Insurance Contributions Act (“FICA”),
secs. 3101-3128, the Railroad Retirement Tax Act (“RRTA”), secs. 3201-3233, and the Federal Unemployment Tax
Act (“FUTA”), secs. 3301-3311, and required income tax withholding, secs. 3401-3404.

507 Treas. Reg. secs. 31.3121(d)-1(c)(1), 31.3306(i)-1(a), and 31.3401(c)-1.

308 Rev. Rul. 87-41, 1987-1 C.B. 296. The 20 factors identified by the IRS are: (1) instructions,
(2) training, (3) integration of the worker’s services into business operations, (4) services to be rendered personally,
(5) hiring, supervision, and paying assistants, (6) continuing relationship, (7) set hours of work, (8) full-time services
required, (9) work on service recipient’s premises, (10) required order or sequence of work, (11) oral or written
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More recently, the IRS has identified three categories of evidence that may be relevant in
determining whether the requisite control exists under the common-law test and has grouped
illustrative factors under these three categories: (1) behavioral control; (2) financial control; and
(3) relationship of the parties.’® The IRS emphasizes that factors in addition to the 20 identified
factors may be relevant, that the weight of the factors may vary based on the circumstances, that
relevant factors may change over time, and that all facts must be examined.

Generally, individuals who follow an independent trade, business, or profession in which
they offer services to the public are not employees. Courts have recognized that a highly
educated or skilled worker does not require close supervision; therefore, the degree of day-to-day
control over the worker’s performance of services is not particularly helpful in determining the
worker’s status. Courts have considered other factors in these cases, tending to focus on the
individual’s ability to realize a profit or suffer a loss as evidenced by business investments and
expenses.

Under section 530 of the Revenue Act of 1978! (“section 530”), if certain requirements
are met, a taxpayer may generally treat a worker as not being an employee for employment tax
purposes, regardless of the worker’s actual status under the common-law test, unless the taxpayer
has no reasonable basis for such treatment. For this purpose, a reasonable basis exists if the
taxpayer reasonably relied on (1) past IRS audit practice with respect to the taxpayer,

(2) published rulings or judicial precedent, (3) long-standing recognized practice in the industry
of which the taxpayer is a member, or (4) any other reasonable basis. Relief under section 530
also requires that the taxpayer not have treated the worker as an employee for any period, and,
for periods after 1978, all Federal tax returns, including information returns, must have been
filed on a basis consistent with treating the worker as not being an employee. Further, the
taxpayer (or a predecessor) must not have treated any worker holding a substantially similar
position as an employee for purposes of employment taxes for any period beginning after 1977.

Section 530 also generally prohibits Treasury and the IRS from publishing regulations
and revenue rulings with respect to the employment status of any individual for employment tax
purposes. However, a service provider or service recipient may generally obtain a written

reports required, (12) payment by the hour, week, or month, (13) payment of business or travel expenses,

(14) furnishing of tools and materials by service recipient, (15) significant investment by the worker, (16) ability to
realize a profit or loss by the worker, (17) working for more than one firm at a time, (18) services available to the
general public, (19) service recipient has right to discharge, and (20) worker has right to terminate relationship.

59 Department of the Treasury, Internal Revenue Service, Independent Contractor or Employee? Training
Materials, Training 3320-102 (10-96) TPDS 84238I, pp. 2-7. This document is publicly available through the IRS
website.

510 Pyb. L. No. 95-600. The relief provided under section 530 was initially temporary to give Congress

time to resolve the many complex issues regarding worker classification. However, after being extended more than
once, it was made permanent and has been amended several times over the years.
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determination from the IRS regarding the status of a particular worker as an employee or
independent contractor for purposes of Federal employment taxes and income tax withholding.>!!

Statutory employee or nonemployee status

The Code contains various provisions that prescribe treatment of a specific category or
type of worker as an employee or as not being an employee. Some of these provisions apply for
Federal tax purposes generally; for example, certain real estate agents and direct sellers are
treated for all tax purposes as not being employees.>'?> Others apply only for specific purposes;
for example, full-time life insurance salesmen are treated as employees for social security and
Medicare tax and employee benefit purposes,’'® and certain other salesmen are treated as
employees for social security and Medicare tax purposes.®'*

Reporting requirements

Returns relating to payments made of fixed or determinable income or compensation
and relating to payments for services

Present law imposes a variety of information reporting requirements on participants in
certain transactions.’'®> These requirements are intended to assist taxpayers in preparing their
income tax returns and to help the Internal Revenue Service (“IRS”) determine whether such
returns are correct and complete.

The primary provision governing information reporting by payors requires an information
return by every person engaged in a trade or business who makes payments aggregating $600 or
more in any taxable year to a single payee in the course of the payor’s trade or business.>'®
Payments to corporations generally are excepted from this requirement. Payments subject to
reporting include fixed or determinable income or compensation, but do not include payments
for goods or certain enumerated types of payments that are subject to other specific reporting

ST IRS Form SS-8 (Rev. 11-2006). A written determination with regard to prior employment status may
be issued by the IRS. The IRS will not issue a written determination with respect to prospective employment status.
Section 3.01(104) of Rev. Proc. 2017-3, 2017-1 I.R.B. 130, 136. Under section 7436, if the IRS determines that a
worker is an employee for employment tax purposes of the person for whom services are performed, or that the
person is not entitled to relief under section 530, the person may petition the Tax Court for a determination of
whether the IRS determination is correct and the proper amount of employment tax.

512 Sec. 3508.

513 Secs. 3121(d)(3)(B) and 7701(2)(20).

514 Sec. 3121(d)(3)(D).

315 Secs. 6031 through 6060.

516 The information return generally is submitted electronically as a Form 1099 or Form 1096, although

certain payments to beneficiaries or employees may require use of Form 1041 or Forms W-2 and W-3, respectively.
Treas. Reg. sec. 1.6041-1(a)(2).
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requirements.’!” Detailed rules are provided for the reporting of various types of investment
income, including interest, dividends, and gross proceeds from brokered transactions (such as a
sale of stock) paid to U.S. persons.’!®

Special information reporting requirements exist for employers required to deduct and
withhold tax from employees’ income.’'’ In addition, any service recipient engaged in a trade or
business and paying for services is required to make a return according to regulations when the
aggregate of payments is $600 or more.>?

The payor of amounts described above is required to provide the recipient of the payment
with an annual statement showing the aggregate payments made and contact information for the
payor.’?! The statement must be supplied to taxpayers by the payors by January 31 of the
following calendar year. Payors generally must file the information return with the IRS on or

before January 31 of the year following the calendar year to which such returns relate.’*

Returns relating to payments made in settlement of third party network transactions

Any payment settlement entity making payment to a participating payee in settlement of
reportable payment transactions must report annually to the IRS and to the participating payee
the gross amount of such reportable payment transactions, as well as the name, address, and TIN
of the participating payees. A “reportable payment transaction” means any payment card
transaction and any third party network transaction.

A “payment settlement entity”” means, in the case of a payment card transaction, a
merchant acquiring entity and, in the case of a third party network transaction, a third party
settlement organization. A “participating payee” means, in the case of a third party network
transaction, any person who accepts payment from a third party settlement organization in
settlement of such transaction.

For purposes of the reporting requirement, the term “third party network transaction”
means any transaction which is settled through a third party payment network. A “third party
payment network™ is defined as any agreement or arrangement (1) which involves the
establishment of accounts with a central organization by a substantial number of persons (i.e.,

317 Sec. 6041(a) requires reporting as to fixed or determinable gains, profits, and income (other than
payments to which secs. 6042(a)(1), 6044(a)(1), 6047(c), 6049(a), or 6050N(a) applies and other than payments
with respect to which a statement is required under authority of section 6042(a), 6044(a)(2) or 6045). These
payments excepted from section 604 1(a) include most interest, royalties, and dividends.

318 Secs. 6042 (dividends), 6045 (broker reporting) and 6049 (interest) and the Treasury regulations
thereunder.

5

? Sec. 6051(a).
320 Sec. 6041A.
21 Secs. 6041(d), 6041A(e).

22 Sec. 6071(c).
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more than 50) who are unrelated to such organization, provide goods or services, and have
agreed to settle transactions for the provision of such goods or services pursuant to such
agreement or arrangement; (2) which provides for standards and mechanisms for settling such
transactions; and (3) which guarantees persons providing goods or services pursuant to such
agreement or arrangement that such persons will be paid for providing such goods or services.
In the case of a third party network transaction, the payment settlement entity is the third party
settlement organization, which is defined as the central organization which has the contractual
obligation to make payment to participating payees of third party network transactions. Thus, an
organization generally is required to report if it provides a network enabling buyers to transfer
funds to sellers who have established accounts with the organization and have a contractual
obligation to accept payment through the network. However, an organization operating a
network which merely processes electronic payments (such as wire transfers, electronic checks,
and direct deposit payments) between buyers and sellers, but does not have contractual
agreements with sellers to use such network, is not required to report under the provision.
Similarly, an agreement to transfer funds between two demand deposit accounts will not, by
itself, constitute a third party network transaction.

A third party payment network does not include any agreement or arrangement which
provides for the issuance of payment cards. In addition, a third party settlement organization is
not required to report unless the aggregate value of third party network transactions for the year
exceeds $20,000 and the aggregate number of such transactions exceeds 200.%%* If a payment of
funds is made to a third party settlement organization by means of a payment card (e.g., as part
of a transaction that is a payment card transaction), the $20,000 and 200 transaction de minimis
rule continues to apply to any reporting obligation with respect to payment of such funds to a
participating payee by the third party settlement organization made as part of a third party
network transaction.

Description of Proposal

Worker classification safe harbor

In general

The proposal provides a safe harbor under which, for all Code purposes (and
notwithstanding any Code provision to the contrary), if certain requirements are met with respect
to service performed by a service provider, with respect to such service: (1) the service provider
is not treated as an employee, (2) the service recipient is not treated as an employer, (3) a payor
is not treated as an employer, and (4) the compensation paid or received for the service is not
treated as paid or received with respect to employment. 324

323 Sec. 6050W(e).

524 The proposal also amends the direct seller rules under section 3508 to include a person engaged in the
trade or business of selling, or soliciting the sale of, promotional products from other than a permanent retail
establishment. For this purpose, a promotional product is a tangible item with permanently marked promotional
words, symbols, or art of the purchaser.
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For purposes of the proposal, a service provider is any qualified person who performs
service for another person, and a qualified person is any natural person or any entity if any of the
services performed for another person are performed by one or more natural persons who
directly own interests in such entity. The service recipient is the person for whom the service
provider performs service. A payor is a person (including the service recipient) that pays the
service provider for performing the service, or any marketplace platform which is any person
who operates a digital website or mobile application that facilitates the provision of goods or
services by providers to recipients, who enters into an agreement with each provider that such
provider will not be treated as an employee with respect to such goods and services, who
provides standards and mechanisms for settling such transactions, and guarantees each service
provider of payment for transactions.**

The proposal does not apply with respect to any service provided by a service provider to
a service recipient or payor if the service provider owns any interest in the service recipient or
payor, with the exception of a service recipient or payor, the stock of which is regularly traded
on an established securities market.

Under the proposal, notwithstanding section 530 of the Revenue Act of 1979, the
Secretary of the Treasury is directed to issue such regulations as the Secretary determines are
necessary to carry out the purposes of the proposal. Nothing in the proposal is to be construed as
limiting the ability or right of a service provider, service recipient, or payor to apply any other
Code provision, section 530, or any common law rules for determining whether an individual is
an employee, or as establishing a prerequisite for the application of any of those areas of law.

Service provider requirements

In order for this treatment to apply to service, in connection with performing the service,
the service provider generally must (1) incur expenses which are deductible as trade or business
expenses and a significant portion of which are reimbursed; (2) agree to perform the service for a
particular amount of time, to achieve a specific result, or to complete a specific task; (3) have a
significant investment in assets or training applicable to the service performed, not be required to
perform services exclusively for the service recipient, have not performed substantially the same
services for the service recipient or payor as an employee during the one-year period ending with
the date of commencement of services under a contract meeting the requirements described
below, or not be compensated on a basis which is tied primarily to the number of hours actually
worked. Alternatively, in the case of a service provider engaged in the trade or business of
selling (or soliciting the sale of) goods or services, the service provider must be compensated
primarily on a commission basis, and substantially all the compensation for the service must be
directly related to sales of goods or services rather than to the number of hours worked. In
addition, any service provider must have a principal place of business, must not primarily
provide the service in the service recipient’s place of business, must pay a fair market rent for
use of the service recipient’s place of business, or must provide the service primarily using
equipment supplied by the service provider.

525 The proposal amends section 7436 to allow a petition to be filed by a service recipient, a payor, or a
service provider whom the IRS has determined should have been treated as an employee.
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Contract and reporting requirements

The service performed by the service provider must be pursuant to a written contract
between the service provider and the service recipient (or the payor, if applicable) that meets
certain requirements. First, the contract must include the service provider’s name, taxpayer
identification number, and address; a statement that the service provider will not be treated as an
employee for purposes of the Code with respect to the service provided pursuant to the contract;
a statement that the service recipient (or the payor) will, consistent with Code requirements,
withhold on and report to the IRS the compensation payable pursuant to the contract; a statement
that the service provider is responsible for the payment of Federal, State, and local taxes,
including self-employment taxes, on compensation payable pursuant to the contract; and a
statement that the contract is intended to be a contract meeting the applicable requirements. The
contract does not fail to meet these requirements merely because the service provider’s name,
taxpayer identification number, and address are collected at the time of payment for the services
and not in advance, or because the contract provides for an agent of the service recipient or payor
to fulfill the responsibilities of the service recipient or payor. Second, the term of the contract
generally must not exceed two years; however, a contract can be renewed in writing one or more
times if the term of each renewal does not exceed two years and if the required information in the
contract is updated in connection with the renewal. Third, the contract or renewal must be
signed, including electronically, by both the service recipient or payor and the service provider
no later than the date on which aggregate payments made by the service recipient to the service
provider exceed $1000.

If, for a taxable year, the service recipient or payor fails to meet the reporting
requirements applicable with respect to any service provider (“applicable” reporting
requirements), ?® the safe harbor does not apply for purposes of making any determination with
respect to the tax liability of the service recipient or payor with respect to such service provider
for the year (unless the failure is due to reasonable cause and not willful neglect).

Prospective application of reclassification

In the case of a determination by the IRS that a service recipient or a payor should have
treated a service provider as an employee, if certain requirements are met, the determination will
not be effective earlier than the “notice date.” In order for this rule to apply, the service recipient
or payor must have entered into a written contract with the service provider that meets the
requirements described above, for all relevant taxable years the service recipient or the payor
must have satisfied the applicable withholding and reporting requirements with respect to the

526 The applicable reporting requirements relate to, under section 6041(a), a person engaged in a trade or
business that makes payments of $600 or more ($1,000 or more under the proposal, as discussed below) to another
person, under section 6041A(a), a service recipient engaged in a trade or business that pays $600 or more ($1,000 or
more under the proposal, as discussed below) in remuneration to another person for services, or under section
6050W(a), a marketplace platform settling payments above the minimum threshold with a provider of goods or
services engaging in third party network transactions. Under the proposal, reporting by a service recipient or payor
required under section 6041 or 6041A with respect to compensation paid under the proposal must include the
aggregate amount of such compensation paid to each person whose name is required to be included on the report,
the aggregate amount of income tax withheld from the compensation (as discussed below), and an indication of
whether a copy of the contract required under the proposal is on file with the service recipient or payor.
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service provider (unless the failure to satisfy the requirements is due to reasonable cause and not
willful neglect), the service recipient or payor must have collected and paid over all applicable
employment taxes for all relevant taxable years with respect to the service provider (unless the
failure to satisfy the requirements is due to reasonable cause and not willful neglect), and the
service recipient or the payor must demonstrate a reasonable basis for determining that the
service provider is not an employee under the safe harbor and that the determination was made in
good faith.

Similarly, with respect to the service provider, a determination that the service provider
should have been treated as an employee will not be effective earlier than the notice date if the
service provider entered into a written contract with the service recipient or payor that meets the
requirements described above, for all relevant taxable years the service provider satisfied
applicable income tax and self-employment tax return requirements>2’ with respect to the service
recipient or payor (unless the failure to satisfy the requirements is due to reasonable cause and
not willful neglect), and the service provider demonstrates a reasonable basis for determining
that the service provider is not an employee under the safe harbor and that the determination was
made in good faith.

For this purpose, the “notice date” is the 30th day after the earlier of (1) the date on
which the first letter of proposed deficiency that allows the service provider, service recipient, or
payor an opportunity for administrative review in the IRS Office of Appeals is sent, (2) the date
on which a deficiency notice is sent, or (3) the date on which a notice of determination that a
service provider is an employee is sent.

Withholding requirements

The proposal imposes an income tax withholding requirement with respect to
compensation paid pursuant to a contract between a service provider and a service recipient (or
payer) that meets the requirements described above. For this purpose, a payment of such
compensation is treated as a payment of wages by an employer to an employee. However, the
amount required to be withheld is five percent of the compensation and only on compensation up
to $20,000 paid pursuant to the contract. 328

Reporting requirements

Returns relating to payments made of fixed or determinable income a compensation
and relating to payments for services

This proposal increases the reporting threshold for two categories of reportable payments
from aggregate payments of $600 or more to $1000 or more. The first category is payments of
fixed or determinable income or compensation not including payments for goods or certain

327 Secs. 6012(a) and 6017.
528 The proposal also amends the voluntary withholding rules under section 3402(p) to provide that a

voluntary withholding agreement is not taken into account in determining whether any party to the agreement is an
employee or an employer for Code purposes.
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enumerated types of payments subject to other reporting requirements. The second category is
payments for services received from any service recipient engaged in a trade or business paying
for such services.

Returns relating to payments made in settlement of third party network transactions

This proposal defines a marketplace platform as a person which is a central organization
and who operates a website, mobile application, or similar system through which users may
transact for the provision of goods or services to recipients and through which the organization
settles such transactions and guarantees payments to providers. In the agreement with each
provider, the central organization classified as a marketplace platform must state that the
provider will not be treated as an employee with respect to their provision of goods or services.

This proposal also changes the de minimis rule for aggregate third party network
transactions to a participating payee below which a third party settlement organization is not
required to report. A third party settlement organization is generally required to report third party
network transactions with any participating payee that exceed a minimum threshold of $1,000 in
aggregate payments, regardless of the aggregate number of such transactions.

Certain third party settlement organizations may instead elect to report once third party
network transactions with a participating payee either exceed $5,000 or exceed 50 in number,
whichever occurs first. Third party settlement organizations that are marketplace platforms may
opt to report using the higher threshold if substantially all of the participating payees to which it
makes reportable payments are primarily engaged in the sale of goods on such platform. Third
party settlement organizations that are not marketplace platforms may opt to report using the
higher threshold third party network transactions with participating payees who are primarily
engaged in the sale of goods in these transactions.

Effective Date

Worker classification

The proposal is generally effective for services performed after December 31, 2017, and
amounts paid for such services after such date. However, a contract, and a service recipient or
payor, will not be treated as failing to meet the requirements under the proposal with respect to
compensation paid to a service provider before 180 days after the date of enactment of the
proposal.

Reporting requirements

The proposal applies to payments made after December 31, 2018.
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L. Tax-Exempt Organizations
1. Excise tax based on investment income of private colleges and universities
Present Law

Public charities and private foundations

An organization qualifying for tax-exempt status under section 501(c)(3) is further
classified as either a public charity or a private foundation. An organization may qualify as a
public charity in several ways.’” Certain organizations are classified as public charities per se,
regardless of their sources of support. These include churches, certain schools, hospitals and
other medical organizations, certain organizations providing assistance to colleges and
universities, and governmental units.>*° Other organizations qualify as public charities because
they are broadly publicly supported. First, a charity may qualify as publicly supported if at least
one-third of its total support is from gifts, grants or other contributions from governmental units
or the general public.™! Alternatively, it may qualify as publicly supported if it receives more
than one-third of its total support from a combination of gifts, grants, and contributions from
governmental units and the public plus revenue arising from activities related to its exempt
purposes (e.9., fee for service income). In addition, this category of public charity must not rely
excessively on endowment income as a source of support.>>* A supporting organization, i.e., an
organization that provides support to another section 501(c)(3) entity that is not a private
foundation and meets the requirements of the Code, also is classified as a public charity.’*

329 The Code does not expressly define the term “public charity,” but rather provides exceptions to those
entities that are treated as private foundations.

330 Sec. 509(a)(1) (referring to sections 170(b)(1)(A)(i) through (iv) for a description of these
organizations).

331 Treas. Reg. sec. 1.170A-9()(2). Failing this mechanical test, the organization may qualify as a public
charity if it passes a “facts and circumstances” test. Treas. Reg. sec. 1.170A-9(f)(3).

332 To meet this requirement, the organization must normally receive more than one-third of its support
from a combination of (1) gifts, grants, contributions, or membership fees and (2) certain gross receipts from
admissions, sales of merchandise, performance of services, and furnishing of facilities in connection with activities
that are related to the organization’s exempt purposes. Sec. 509(a)(2)(A). In addition, the organization must not
normally receive more than one-third of its public support in each taxable year from the sum of (1) gross investment
income and (2) the excess of unrelated business taxable income as determined under section 512 over the amount of
unrelated business income tax imposed by section 511. Sec. 509(a)(2)(B).

333 Sec. 509(a)(3). Supporting organizations are further classified as Type I, I1, or III depending on the
relationship they have with the organizations they support. Supporting organizations must support public charities
listed in one of the other categories (i.€., per se public charities, broadly supported public charities, or revenue
generating public charities), and they are not permitted to support other supporting organizations or testing for
public safety organizations.
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A section 501(c)(3) organization that does not fit within any of the above categories is a
private foundation. In general, private foundations receive funding from a limited number of
sources (€.9., an individual, a family, or a corporation).

The deduction for charitable contributions to private foundations is in some instances less
generous than the deduction for charitable contributions to public charities. In addition, private
foundations are subject to a number of operational rules and restrictions that do not apply to
public charities.**

Excise tax on investment income of private foundations

Under section 4940(a), private foundations that are recognized as exempt from Federal
income tax under section 501(a) (other than exempt operating foundations)®* are subject to a
two-percent excise tax on their net investment income. Net investment income generally
includes interest, dividends, rents, royalties (and income from similar sources), and capital gain
net income, and is reduced by expenses incurred to earn this income. The two-percent rate of tax
is reduced to one-percent in any year in which a foundation exceeds the average historical level
of its charitable distributions. Specifically, the excise tax rate is reduced if the foundation’s
qualifying distributions (generally, amounts paid to accomplish exempt purposes)>*¢ equal or
exceed the sum of (1) the amount of the foundation’s assets for the taxable year multiplied by the
average percentage of the foundation’s qualifying distributions over the five taxable years
immediately preceding the taxable year in question, and (2) one percent of the net investment
income of the foundation for the taxable year.>*” In addition, the foundation cannot have been

Organizations organized and operated exclusively for testing for public safety also are classified as public
charities. Sec. 509(a)(4). Such organizations, however, are not eligible to receive deductible charitable
contributions under section 170.

334 Unlike public charities, private foundations are subject to tax on their net investment income at a rate of
two percent (one percent in some cases). Sec. 4940. Private foundations also are subject to more restrictions on
their activities than are public charities. For example, private foundations are prohibited from engaging in self-
dealing transactions (sec. 4941), are required to make a minimum amount of charitable distributions each year, (sec.
4942), are limited in the extent to which they may control a business (sec. 4943), may not make speculative
investments (sec. 4944), and may not make certain expenditures (sec. 4945). Violations of these rules result in
excise taxes on the foundation and, in some cases, may result in excise taxes on the managers of the foundation.

335 Exempt operating foundations are exempt from the section 4940 tax. Sec. 4940(d)(1). Exempt
operating foundations generally include organizations such as museums or libraries that devote their assets to
operating charitable programs but have difficulty meeting the “public support™ tests necessary not to be classified as
a private foundation. To be an exempt operating foundation, an organization must: (1) be an operating foundation
(as defined in section 4942(j)(3)); (2) be publicly supported for at least 10 taxable years; (3) have a governing body
no more than 25 percent of whom are disqualified persons and that is broadly representative of the general public;
and (4) have no officers who are disqualified persons. Sec. 4940(d)(2).

536 Sec. 4942(g).

37 Sec. 4940(e).
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subject to tax in any of the five preceding years for failure to meet minimum qualifying
distribution requirements in section 4942,

Private foundations that are not exempt from tax under section 501(a), such as certain
charitable trusts, are subject to an excise tax under section 4940(b). The tax is equal to the
excess of the sum of the excise tax that would have been imposed under section 4940(a) if the
foundation were tax exempt and the amount of the tax on unrelated business income that would
have been imposed if the foundation were tax exempt, over the income tax imposed on the
foundation under subtitle A of the Code.

Private foundations are required to make a minimum amount of qualifying distributions
each year to avoid tax under section 4942. The minimum amount of qualifying distributions a
foundation has to make to avoid tax under section 4942 is reduced by the amount of section 4940
excise taxes paid.>**

Private colleges and universities

Private colleges and universities generally are treated as public charities rather than
private foundations> and thus are not subject to the private foundation excise tax on net
investment income.

Description of Proposal

The proposal imposes an excise tax on an applicable educational institution for each
taxable year equal to 1.4 percent of the net investment income of the institution for the taxable
year. Net investment income is determined using rules similar to the rules of section 4940(c)
(relating to the net investment income of a private foundation).

For purposes of the proposal, an applicable educational institution is an institution: (1)
that has at least 500 tuition-paying students during the preceding taxable year; (2) that is an
eligible education institution as described in section 25A of the Code®*’; (3) that is not described
in the first section of section 511(a)(2)(B) of the Code (generally describing State colleges and
universities); and (4) the aggregate fair market value of the assets of which at the end of the
preceding taxable year (other than those assets which are used directly in carrying out the
institution’s exempt purpose>*!) is at least $250,000 per student. For these purposes, the number

538 Sec. 4942(d)(2).

539 Secs. 509(a)(1) and 170(b)(1)(A)(ii).

540 Section 25A defines an eligible educational institution as an institution (1) which is described in section
481 of the Higher Education Act of 1965 (20 U.S.C. sec. 1088), as in effect on August 5, 1977, and (2) which is
eligible to participate in a program under title IV of such Act.

541 Assets used directly in carrying out the institution’s exempt purpose include, for example, classroom

buildings and physical facilities used for educational activities and office equipment or other administrative assets
used by employees of the institution in carrying out exempt activities, among other assets.
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of students of an institution is based on the daily average number of full-time students attending
the institution, with part-time students being taken into account on a full-time student equivalent
basis.

For purposes of determining whether an institution meets the asset-per-student threshold
and determining net investment income, assets and net investment income include amounts with
respect to an organization that is related to the institution. An organization is treated as related to
the institution for this purpose if the organization: (1) controls, or is controlled by, the
institution; (2) is controlled by one or more persons that control the institution; or (3) is a
supported organization>* or a supporting organization®** during the taxable year with respect to
the institution.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
2. Name and logo royalties treated as unrelated business taxable income
Present Law

Tax exemption for certain organizations

Section 501(a) exempts certain organizations from Federal income tax. Such
organizations include: (1) tax-exempt organizations described in section 501(c) (including
among others section 501(c)(3) charitable organizations and section 501(c)(4) social welfare
organizations); (2) religious and apostolic organizations described in section 501(d); and (3)
trusts forming part of a pension, profit-sharing, or stock bonus plan of an employer described in
section 401(a).

Unrelated business income tax, in general

An exempt organization generally may have revenue from four sources: contributions,
gifts, and grants; trade or business income that is related to exempt activities (e.g., program
service revenue); investment income; and trade or business income that is not related to exempt
activities. The Federal income tax exemption generally extends to the first three categories, and
does not extend to an organization’s unrelated trade or business income. In some cases,
however, the investment income of an organization is taxed as if it were unrelated trade or
business income.>**

2 Secs. 509(H)(3).
53 Secs. 509(a)(3).

34 This is the case for social clubs (sec. 501(c)(7)), voluntary employees’ beneficiary associations (sec.
501(c)(9)), and organizations and trusts described in sections 501(c)(17) and 501(c)(20). Sec. 512(a)(3).
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The unrelated business income tax (“UBIT”) generally applies to income derived from a
trade or business regularly carried on by the organization that is not substantially related to the
performance of the organization’s tax-exempt functions.>* An organization that is subject to
UBIT and that has $1,000 or more of gross unrelated business taxable income must report that
income on Form 990-T (Exempt Organization Business Income Tax Return).

Most exempt organizations may operate an unrelated trade or business so long as the
organization remains primarily engaged in activities that further its exempt purposes. Therefore,
an organization may engage in a substantial amount of unrelated business activity without
jeopardizing exempt status. A section 501(c)(3) (charitable) organization, however, may not
operate an unrelated trade or business as a substantial part of its activities.’*® Therefore, the
unrelated trade or business activity of a section 501(c)(3) organization must be insubstantial.

Organizations subject to tax on unrelated business income

Most exempt organizations are subject to the tax on unrelated business income.
Specifically, organizations subject to the unrelated business income tax generally include: (1)
organizations exempt from tax under section 501(a), including organizations described in section
501(c) (except for U.S. instrumentalities and certain charitable trusts);*’ (2) qualified pension,
profit-sharing, and stock bonus plans described in section 401(a);>*® and (3) certain State colleges
and universities.’*

Exclusions from unrelated business taxable income

Certain types of income are specifically exempt from unrelated business taxable income,
such as dividends, interest, royalties, and certain rents,>>* unless derived from debt-financed
property or from certain 50-percent controlled subsidiaries.”! Other exemptions from UBIT are
provided for activities in which substantially all the work is performed by volunteers, for income
from the sale of donated goods, and for certain activities carried on for the convenience of
members, students, patients, officers, or employees of a charitable organization. In addition,
special UBIT provisions exempt from tax activities of trade shows and State fairs, income from
bingo games, and income from the distribution of low-cost items incidental to the solicitation of
charitable contributions. Organizations liable for tax on unrelated business taxable income may

5 Secs. 511-514.
346 Treas. Reg. sec. 1.501(c)(3)-1(e).

7 Sec. 511(2)2)(A).

48 Sec. 511(a)(2)(A).
49 Sec. 511(a)(2)(B).
330 Secs. 511-514.

551 Sec. 512(b)(13).
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be liable for alternative minimum tax determined after taking into account adjustments and tax
preference items.

Description of Proposal

The proposal modifies the UBIT treatment of the licensing of an organization’s name or
logo generally to subject royalty income derived from such a license to UBIT. Specifically, the
proposal amends section 513 (regarding unrelated trades or businesses) to provide that any sale
or licensing by an organization of any name or logo of the organization (including any trademark
or copyright related to a name or logo) is treated as an unrelated trade or business that is
regularly carried on by the organization. In addition, the proposal amends section 512 (regarding
unrelated business taxable income) to provide that income derived from any such licensing of a
name or logo of the organization is included in the organization’s gross unrelated business
taxable income, notwithstanding the provisions of section 512 that otherwise exclude certain
types of passive income (including royalties) from unrelated business taxable income.>>?

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
3. Unrelated business taxable income separately computed for each trade or business
Present Law

Tax exemption for certain organizations

Section 501(a) exempts certain organizations from Federal income tax. Such
organizations include: (1) tax-exempt organizations described in section 501(c) (including
among others section 501(c)(3) charitable organizations and section 501(c)(4) social welfare
organizations); (2) religious and apostolic organizations described in section 501(d); and (3)
trusts forming part of a pension, profit-sharing, or stock bonus plan of an employer described in
section 401(a).

Unrelated business income tax, in general

An exempt organization generally may have revenue from four sources: contributions,
gifts, and grants; trade or business income that is related to exempt activities (€.9., program
service revenue); investment income; and trade or business income that is not related to exempt
activities. The Federal income tax exemption generally extends to the first three categories, and
does not extend to an organization’s unrelated trade or business income. In some cases,

352 Specifically, the proposal references sections 512(b)(1), (2), (3) and (5).
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however, the investment income of an organization is taxed as if it were unrelated trade or
business income.>>

The unrelated business income tax (“UBIT”) generally applies to income derived from a
trade or business regularly carried on by the organization that is not substantially related to the
performance of the organization’s tax-exempt functions.’>* An organization that is subject to
UBIT and that has $1,000 or more of gross unrelated business taxable income must report that
income on Form 990-T (Exempt Organization Business Income Tax Return).

Most exempt organizations may operate an unrelated trade or business so long as the
organization remains primarily engaged in activities that further its exempt purposes. Therefore,
an organization may engage in a substantial amount of unrelated business activity without
jeopardizing exempt status. A section 501(c)(3) (charitable) organization, however, may not
operate an unrelated trade or business as a substantial part of its activities.”>> Therefore, the
unrelated trade or business activity of a section 501(c)(3) organization must be insubstantial.

Organizations subject to tax on unrelated business income

Most exempt organizations are subject to the tax on unrelated business income.
Specifically, organizations subject to the unrelated business income tax generally include: (1)
organizations exempt from tax under section 501(a), including organizations described in section
501(c) (except for U.S. instrumentalities and certain charitable trusts) >>® (2) qualified pension,
profit-sharing, and stock bonus plans described in section 401(a);>*’ and (3) certain State colleges
and universities.>®

Exclusions from unrelated business taxable income

Certain types of income are specifically exempt from unrelated business taxable income,
such as dividends, interest, royalties, and certain rents,>> unless derived from debt-financed
property or from certain 50-percent controlled subsidiaries.’®® Other exemptions from UBIT are
provided for activities in which substantially all the work is performed by volunteers, for income

353 This is the case for social clubs (sec. 501(c)(7)), voluntary employees’ beneficiary associations (sec.
501(c)(9)), and organizations and trusts described in sections 501(c)(17) and 501(c)(20). Sec. 512(a)(3).

354 Secs. 511-514.

555 Treas. Reg. sec. 1.501(c)(3)-1(¢).

5

3

6 Sec. 511(a)(2)(A).

5
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7 Sec. 511(a)(2)(A).

5
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8 Sec. 511(a)(2)(B).

5
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° Secs. 511-514.
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from the sale of donated goods, and for certain activities carried on for the convenience of
members, students, patients, officers, or employees of a charitable organization. In addition,
special UBIT provisions exempt from tax activities of trade shows and State fairs, income from
bingo games, and income from the distribution of low-cost items incidental to the solicitation of
charitable contributions. Organizations liable for tax on unrelated business taxable income may
be liable for alternative minimum tax determined after taking into account adjustments and tax
preference items.

Specific deduction against unrelated business taxable income

In computing unrelated business taxable income, an exempt organization may take a
specific deduction of $1,000. This specific deduction may not be used to create a net operating
loss that will be carried back or forward to another year.*!

In the case of a diocese, province or religious order, or a convention or association of
churches, a specific deduction is allowed with respect to each parish, individual church, district,
or other local unit. The specific deduction is equal to the lower of $1,000 or the gross income
derived from any unrelated trade or business regularly carried on by the local unit.*®?

Operation of multiple unrelated trades or businesses

An organization determines its unrelated business taxable income by subtracting from its
gross unrelated business income deductions directly connected with the unrelated trade or
business.’®® Under regulations, in determining unrelated business taxable income, an
organization that operates multiple unrelated trades or businesses aggregates income from all
such activities and subtracts from the aggregate gross income the aggregate of deductions.’®* As
a result, an organization may use a deduction from one unrelated trade or business to offset
income from another, thereby reducing total unrelated business taxable income.

Description of Proposal

For an organization with more than one unrelated trade or business, the proposal requires
that unrelated business taxable income first be computed separately with respect to each trade or
business and without regard to the specific deduction generally allowed under section
512(b)(12). The organization’s unrelated business taxable income for a taxable year is the sum
of the amounts (not less than zero) computed for each separate unrelated trade or business, less
the specific deduction allowed under section 512(b)(12). A net operating loss deduction is
allowed only with respect to a trade or business from which the loss arose.

5

=

I Sec. 512(b)(12).

62 |bid.

5

N

3 Sec. 512(a).

5

=y

4 Treas. Reg. sec. 1.512(a)-1(a).
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The result of the proposal is that a deduction from one trade or business for a taxable year
may not be used to offset income from a different unrelated trade or business for the same
taxable year. The proposal generally does not, however, prevent an organization from using a
deduction from one taxable year to offset income from the same unrelated trade or business
activity in another taxable year, where appropriate.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
4. Repeal of tax-exempt status for professional sports leagues
Present Law

Tax exemption for section 501(c)(6) organizations

Section 501(c)(6) provides tax exempt status for business leagues and certain other
organizations not organized for profit, no part of the net earnings of which inures to the benefit
of any private shareholder or individual. A business league is an association of persons having
some common business interest, the purpose of which is to promote such common interest and
not to engage in a regular business of a kind ordinarily carried on for profit.’*> Such an
organization may not have as its primary activity performing “particular services” for
members.>® Contributions to these types of organizations are not deductible as charitable
contributions; however, they may be deductible as trade or business expenses if ordinary and
necessary in the conduct of the taxpayer’s business. Many organizations known as “trade
associations” may qualify for exempt status under this provision.

Professional sports leagues

Since 1966, section 501(c)(6) has included language exempting from tax “professional
football leagues (whether or not administering a pension fund for football players).” The
Internal Revenue Service has interpreted this language as applying not only to professional
football leagues, but to all professional sports leagues.’®’

365 Treas. Reg. sec. 1.501(c)(6)-1.
366 Treas. Reg. sec. 1.501(c)(6)-1.

67 See General Counsel Memorandum 38179, November 29, 1979 (“We continue to believe that
professional sports leagues, including football leagues, do not qualify for exemption if the ordinary standards of
section 501(c)(6) are applied. However, while the answer is far from clear, we have concluded upon reflection that
the specific exemption of football leagues in 1966 can be viewed as providing support for recognition of exemption
of all professional sports leagues as a unique category of organizations under section 501(c)(6). Since other
professional sports leagues are indistinguishable in any meaningful way from football leagues, we think it is fair to
conclude that by formally blessing the exemption it knew football leagues had historically enjoyed, Congress
implicitly recognized a unique historical category of exemption under section 501(c)(6). The specific enumeration
of football leagues can be viewed as merely exemplary of the category thus recognized, and as necessitated only by
the problem of insuring that football’s pension and merger arrangement would not endanger its exemption”).
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Description of Proposal

The proposal strikes from section 501(c)(6) the phrase “professional football leagues
(whether or not administering a pension fund for football players).” In addition, the proposal
amends section 501(c)(6) to provide that section 501(c)(6) “shall not apply to any professional
sports league (whether or not administering a pension fund for players).”

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
5. Modification of taxes on excess benefit transactions (intermediate sanctions)
Present Law

Excess benefit transactions

The Code imposes excise taxes on excess benefit transactions between disqualified
persons and charitable organizations (other than private foundations) or social welfare
organizations (as described in section 501(c)(4)).°*® The excess benefit transaction tax
commonly is referred to as “intermediate sanctions.”>® An excess benefit transaction generally
is a transaction in which an economic benefit is provided, directly or indirectly, by a charitable or
social welfare organization to or for the use of a disqualified person if the value of the economic
benefit provided exceeds the value of the consideration (including the performance of services)
received for providing such benefit. The excise tax is imposed on any such excess.

Disqualified persons

Disqualified persons generally include: (1) persons who were, at any time during the
five-year period ending on the date of the transaction, in a position to exercise substantial
influence over the affairs of the organization (including officers and directors); (2) a member of
the family of such a person; and (3) certain 35-percent or more controlled entities.>”°

Special rules apply with respect to charities that are sponsoring organizations of donor
advised funds. For such organizations, the term “disqualified person” also includes: (1) donors
and certain other persons appointed by a donor to provide advice with respect to the fund (donor
advisors); (2) investment advisors; and (3) members of the family and certain 35-percent or more

368 Sec. 4958.

3% The excess benefit transaction rules were enacted in 1996 to provide a sanction short of revocation of
tax exemption, an “intermediate” sanction, for abusive self-dealing transactions (i.e., private inurement) between an
organization insider and the organization. Prior to enactment of the excess benefit transaction rules, there was no
sanction in the Code on organization insiders or disqualified persons for engaging in self-dealing transactions with
respect to a public charity.

570 Sec. 4958(f)(1).
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controlled entities of a person described in (1) or (2).’! An investment advisor is a person (other
than an employee of the sponsoring organization) compensated by the organization for managing
the investment of, or providing investment advice with respect to, assets maintained in donor
advised funds owned by the organization.>’?

Rebuttable presumption of reasonableness

Under the intermediate sanctions regulations, in certain cases an exempt organization
may avail itself of a rebuttable presumption with respect to compensation arrangements and
property transfers. Payments under a compensation arrangement are presumed to be reasonable,
and a transfer of property, or the right to use property, is presumed to be at fair market value, if:
(1) the arrangement or terms of transfer are approved in advance by an authorized body of the
organization (as defined below) composed entirely of individuals who do not have a conflict of
interest with respect to the arrangement or transfer; (2) the authorized body obtained and relied
upon appropriate data as to comparability prior to making its determination; and (3) the
authorized body adequately documented the basis for its determination concurrently with making
that determination.’”® If these requirements are satisfied, the IRS may overcome the presumption
of reasonableness if it develops sufficient contrary evidence to rebut the probative value of the
comparability data relied upon by the authorized body.>”*

An authorized body is defined as: (1) the governing body of the organization; (2) a
committee of the governing body, which may be composed of any individuals permitted under
State law to serve on such a committee, to the extent that the committee is permitted by State law
to act on behalf of the governing body; or (3) to the extent permitted by State law, other parties
authorized by the governing body of the organization to act on its behalf by following procedures
specified by the governing body in approving compensation arrangements or property
transfers.>’>

In general, an authorized body has appropriate data as to comparability if, given the
knowledge and expertise of its members, it has information sufficient to determine whether the
arrangement is reasonable in its entirety or the transfer is at fair market value.”’® In the case of
compensation, relevant information includes, but is not limited to, compensation levels paid by
similarly situated organizations, both taxable and tax-exempt, for functionally comparable
positions; the availability of similar services in the geographic area of the applicable tax-exempt
organization; current compensation surveys compiled by independent firms; and actual written

571 Secs. 4958(f)(1)(E) and (F).
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3 Treas. Reg. sec. 53.4958-6(a). See also H. Rep. No. 506, 104" Congress, 2d Sess. 1996, pp. 53, 56-7.
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4 Treas. Reg. sec. 53.4958-6(b).

575 Treas. Reg. sec. 53.4958-6(c)(1)(i).
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offers from similar institutions competing for the services of the disqualified person. In the case
of property, relevant information includes, but is not limited to, current independent appraisals of
the value of all property to be transferred, and offers received as part of an open and competitive
bidding process. For organizations with annual gross receipts (including contributions) of less
than $1 million, the authorized body is considered to have appropriate data as to comparability if
it has data on compensation paid by three comparable organizations in the same or similar
communities for similar services. There is no inference with respect to whether circumstances
falling outside this safe harbor will meet the requirement with respect to the collection of
appropriate data.’”’

In general, for a decision to be documented adequately, the written or electronic records
of the authorized body must note: (1) the terms of the transaction that was approved and the date
it was approved; (2) the members of the authorized body who were present during debate on the
transaction that was approved and those who voted on it; (3) the comparability data obtained and
relied upon by the authorized body and how the data was obtained; and (4) any actions taken
with respect to consideration of the transaction by anyone who is otherwise a member of the
authorized body but who had a conflict of interest with respect to the transaction.>’®

Amount of the excise tax

The excess benefit tax is imposed on the disqualified person and, in certain cases, on the
organization’s managers, but is not imposed on the exempt organization.

An initial tax of 25 percent of the excess benefit amount is imposed on the disqualified
person that receives the excess benefit. An additional tax on the disqualified person of 200
percent of the excess benefit applies if the violation is not corrected. A tax of 10 percent of the
excess benefit (not to exceed $20,000 with respect to any excess benefit transaction) is imposed
on an organization manager who knowingly participated in the excess benefit transaction, if the
manager’s participation was willful and not due to reasonable cause, and if the initial tax was
imposed on the disqualified person.’” If more than one person is liable for the tax on
disqualified persons or on management, all such persons are jointly and severally liable for the
tax.>80

Standard for knowing violations

A manager participates in a transaction knowingly only if the manager: (1) has actual
knowledge of sufficient facts indicating that, based solely upon those facts, such transaction
would be an excess benefit transaction; (2) is aware that such a transaction under these
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circumstances may violate the provisions of Federal tax law governing excess benefit
transactions; and (3) negligently fails to make reasonable attempts to ascertain whether the
transaction is an excess benefit transaction, or the manager is in fact aware that it is such a
transaction.’®! The burden of proof in a Tax Court proceeding as to whether an organization
manager (or foundation manager) acted knowingly is on the Secretary.>®?

Knowing does not mean having a reason to know.’®> However, evidence tending to show
that an organization manager has reason to know of a particular fact or particular rule is relevant
in determining whether the manager had actual knowledge of such a fact or rule. Thus, for
example, evidence tending to show that a manager has reason to know of sufficient facts
indicating that, based solely upon such facts, a transaction would be an excess benefit transaction
is relevant in determining whether the manager has actual knowledge of such facts.>*

Participation by an organization manager is willful if it is voluntary, conscious, and
intentional. No motive to avoid the restrictions of the law or the incurrence of any tax is
necessary to make the participation willful. Participation by an organization manager is not
willful if the manager does not know that the transaction in which the manager is participating is
an excess benefit transaction.’®> An organization manager’s participation is due to reasonable
cause if the manager has exercised responsibility on behalf of the organization with ordinary
business care and prudence.’®¢

Special rules

An organization manager’s reliance on professional advice generally means that the
manager has not knowingly participated in an excess benefit transaction. Under Treasury
regulations, an organization manager’s participation in a transaction ordinarily is not considered
knowing, even though the transaction subsequently is held to be an excess benefit transaction, to
the extent that, after full disclosure of the factual situation to an appropriate professional, the
organization manager relies on a reasoned written opinion of that professional with respect to
elements of the transaction within the professional’s expertise. A written opinion is considered
as reasoned even though it reaches a conclusion that is subsequently determined to be incorrect
so long as the opinion addresses itself to the facts and the applicable standards. A written
opinion is not considered to be reasoned if it does nothing more than recite the facts and express
a conclusion. The absence of a written opinion of an appropriate professional with respect to a
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transaction does not, by itself, give rise to any inference that an organization manager
participated in the transaction knowingly.

Appropriate professionals on whose written opinion an organization manager may rely,
are: (1) legal counsel, including in-house counsel; (2) certified public accountants or accounting
firms with expertise regarding the relevant tax law matters; and (3) independent valuation
experts who hold themselves out to the public as appraisers or compensation consultants,
perform the relevant valuations on a regular basis, are qualified to make valuations of the type of
property or services involved, and include in the written opinion a certification that the three
preceding requirements are met.’®’

An organization manager’s participation in a transaction ordinarily is not considered
knowing even though the transaction subsequently is held to be an excess benefit transaction, if
an appropriate authorized body that approved the transaction meets the requirements of the
rebuttable presumption of reasonableness with respect to the transaction.’®®

Description of Proposal

Entity-level tax in the event of an excess benefit transaction

Under the proposal, if an initial tax is imposed on a disqualified person under the
intermediate sanctions rules,’ the organization is subject to an excise tax equal to 10 percent of
the excess benefit, unless the participation of the organization in the transaction is not willful and
is due to reasonable cause. No tax on the organization is imposed if the organization: (1)
establishes that the minimum standards of due diligence (described below) were met with respect
to the transaction; or (2) establishes to the satisfaction of the Secretary that other reasonable
procedures were used to ensure that no excess benefit was provided.

Eliminate rebuttable presumption and establish due diligence procedures

The proposal eliminates the rebuttable presumption of reasonableness contained in the
intermediate sanctions regulations. Under the proposal, the procedures that presently provide an
organization with a presumption of reasonableness (i.e., advance approval by an authorized
body, reliance upon data as to comparability, and adequate and concurrent documentation)
generally will establish instead that an organization has performed the minimum standards of due
diligence with respect to an arrangement or transfer involving a disqualified person. Satisfaction
of these minimum standards will not result in a presumption of reasonableness with respect to
the transaction.

87 Treas. Reg. sec. 53.4958-1(d)(4)(iii).
388 Treas. Reg. sec. 53.4958-1(d)(4)(iv).

589 Sec. 4958(a)(1).
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Eliminate certain special rules for knowing behavior by organization managers

The proposal eliminates the special rule that provides that an organization manager’s
participation ordinarily is not “knowing” for purposes of the intermediate sanctions excise taxes
if the manager relied on professional advice. Although the proposal eliminates the special rule,
whether an organization manager relies on professional advice is a relevant consideration in
determining the manager knowingly participated in an excess benefit transaction.

The proposal also eliminates the special regulatory rule that provides that an organization
manager ordinarily does not act knowingly for purposes of the excess benefit transaction excise
tax if the organization has met the requirements of the rebuttable presumption procedure.

Treat investment advisors and athletic coaches as disqualified persons

The proposal modifies the definition of a disqualified person for purposes of the
intermediate sanctions rules. First, a person who performs services as an athletic coach for an
organization that is an eligible educational institution (within the meaning of section 25A of the
Code®®) is treated as a disqualified person with respect to the organization. Second, the proposal
(1) expands to all organizations that are subject to the intermediate sanctions rules the present-
law rule that treats investment advisors to donor advised funds as disqualified persons, and (2)
modifies the definition of investment advisor for this purpose. For all applicable tax-exempt
organizations (including sponsoring organizations of donor advised funds), the term investment
advisor means, with respect to an organization, any person compensated by the organization, and
who is primarily responsible, for managing the investment of, or providing investment advice
with respect to, assets of the organization.>”! For a sponsoring organization of a donor advised
fund, the term investment advisor also includes any person who is an investment advisor with
respect to a sponsoring organization under present law, i.€., a person (other than an employee of
the organization) compensated by such organization for managing the investment of, or
providing investment advice with respect to, assets maintained in donor advised funds owned by
the sponsoring organization.

Application of intermediate sanctions rules to section 501(c)(5) and section 501(c)(6)
organizations

The proposal extends application of the section 4958 intermediate sanctions rules to tax-
exempt organizations described in sections 501(c)(5) (labor and certain other organizations) and
501(c)(6) (business leagues and certain other organizations).

390 Section 25A defines an eligible educational institution as an institution (1) which is described in section
481 of the Higher Education Act of 1965 (20 U.S.C. sec. 1088), as in effect on August 5, 1977, and (2) which is
eligible to participate in a program under title IV of such Act.

391 Under the proposal, the existing rules that treat as disqualified persons certain family members and 35-
percent controlled entities of investment advisors to sponsoring organizations of donor advised funds will apply
more broadly to investment advisors that are disqualified persons with respect to any organization subject to the
intermediate sanctions rules.

174





Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
6. Denial of deduction for amounts paid in exchange for college athletic seating rights

Present Law

In general

The Internal Revenue Code allows taxpayers to reduce their income tax liability by
taking deductions for contributions to certain organizations, including charities, Federal, State,
local and Indian tribal governments, and certain other organizations.

To be deductible, a charitable contribution generally must meet several threshold
requirements. First, the recipient of the transfer must be eligible to receive charitable
contributions (i.e., an organization or entity described in section 170(c)). Second, the transfer
must be made with gratuitous intent and without the expectation of a benefit of substantial
economic value in return. Third, the transfer must be complete and generally must be a transfer
of a donor’s entire interest in the contributed property (i.e., not a contingent or partial interest
contribution). To qualify for a current year charitable deduction, payment of the contribution
must be made within the taxable year.>*> Fourth, the transfer must be of money or property—
contributions of services are not deductible.’”® Finally, the transfer must be substantiated and in
the proper form.

Special rules limit a taxpayer’s charitable contributions in a given year to a percentage of
income, and those rules, in part, turn on whether the organization receiving the contributions is a
public charity or a private foundation. Other special rules determine the deductible value of
contributed property for each type of property.

College athletic seating rights

In general, where a taxpayer receives or expects to receive a substantial return benefit for
a payment to charity, the payment is not deductible as a charitable contribution. However,
special rules apply to certain payments to institutions of higher education in exchange for which
the payor receives the right to purchase tickets or seating at an athletic event. Specifically, the
payor may treat 80 percent of a payment as a charitable contribution where: (1) the amount is
paid to or for the benefit of an institution of higher education (as defined in section 3304(f))
described in section (b)(1)(A)(ii) (generally, a school with a regular faculty and curriculum and
meeting certain other requirements), and (2) such amount would be allowable as a charitable
deduction but for the fact that the taxpayer receives (directly or indirectly) as a result of the

592 Sec. 170(a)(1).
593 For example, the value of time spent volunteering for a charitable organization is not deductible.

Incidental expenses such as mileage, supplies, or other expenses incurred while volunteering for a charitable
organization, however, may be deductible.
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payment the right to purchase tickets for seating at an athletic event in an athletic stadium of
such institution.>**

Description of Proposal

The proposal amends section 170(1) to provide that no charitable deduction shall be
allowed for any amount described in paragraph 170(1)(2), generally, a payment to an institution
of higher education in exchange for which the payor receives the right to purchase tickets or
seating at an athletic event, as described in greater detail above.

Effective Date

The proposal is effective for contributions made in taxable years beginning after
December 31, 2017.

3% Sec. 170(1).
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M. Retirement Savings
1. Conformity of contribution limits for employer-sponsored retirement plans
Present Law

Account-based tax-favored employer-sponsored retirement plans include a qualified
defined contribution plan, a tax-sheltered annuity plan (referred to as a “section 403(b) plan”),
and an eligible deferred compensation plan of a State or local government (referred to as a
“governmental section 457(b) plan”).°*> A qualified defined contribution plan may include a
qualified cash or deferred arrangement (referred to as a “section 401(k) plan”), under which an
employee elects to have contributions made to the plan (referred to as “elective deferrals”) rather
than receiving the same amount as cash compensation.’*® Elective deferrals are generally made
on a pretax basis unless designated by the employee as Roth contributions, which are made on an
after-tax basis. A defined contribution plan may also provide for after-tax employee
contributions and for employer nonelective contributions and matching contributions. A
section 403(b) plan may also provide for these different types of contributions. Although a
governmental section 457(b) plan may provide for employer contributions, these plans generally
provide only for elective deferrals.

In the case of a section 401(k) plan or a section 403(b) plan, specific annual limits apply
to elective deferrals by an employee and additional annual limits apply to aggregate
contributions for the employee. For 2017, elective deferrals are generally limited to the lesser of
(1) $18,000 plus an additional $6,000 catch-up contribution limit for employees at least age 50
and (2) the employee’s compensation.”’ If an employee participates in both a section 401(k)
plan and a section 403(b) plan of the same employer,>*® a single limit applies to elective deferrals
under both plans. However, under a special rule, in the case of employees who have completed
15 years of service, additional elective deferrals are permitted under a section 403(b) plan
maintained by an educational organization, hospital, home health service agency, health and
welfare service agency, church, or convention or association of churches.”’ In this case, the
annual limit is increased by the least of (1) $3,000, (2) $15,000 reduced by the employee’s
additional elective deferrals for previous years, and (3) $5,000 multiplied by the employee’s
years of service and reduced by the employee’s elective deferrals for previous years.

For 2017, the limit on aggregate contributions to a qualified defined contribution plan
(including a section 401(k) plan) or a section 403(b) plan is the lesser of (1) $54,000 and (2) the

95 Secs. 401(a), 403(a), 403(b), 457(b).
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employee’s compensation.’” Because employees generally do not receive compensation for
years after they have terminated employment, contributions generally cannot be made for former
employees. However, under a special rule, employer contributions to a section 403(b) plan can
be made for up to five years after termination of employment.*°!

The limit described above on aggregate contributions to a qualified defined contribution
plan applies to contributions for an employee to any defined contribution plans maintained by the
same employer, defined generally to include any members of a controlled group (using an
ownership standard of more than 50 percent, rather than at least 80 percent) or affiliated service
group. Similarly, the limit on aggregate contributions to a section 403(b) plan applies to
contributions for an employee to any section 403(b) plan maintained by the same employer,
including any members of a controlled group or affiliated service group. However, contributions
to a qualified defined contribution plan and to a section 403(b) plan maintained by the same
employer are subject to separate limits unless the employee in the section 403(b) plan is in
control of the employer maintaining the qualified defined contribution plan. This could occur,
for example, if the employee in the section 403(b) plan owns a separate business that maintains a
qualified defined contribution plan. In that case, a single limit applies to the contributions for the
employee to the section 403(b) plan and the defined contribution plan. However, deferrals under
a governmental section 457(b) plan are not taken into account in applying this limit.

In the case of a governmental section 457(b) plan, all contributions are subject to a single
limit, generally for 2017, the lesser of (1) $18,000 plus an additional $6,000 catch-up
contribution limit for employees at least age 50 and (2) the employee’s compensation.®®® This
limit is separate from the limit on elective deferrals to section 401(k) and section 403(b) plans.
Thus, for example, if an employee participates in both a section 403(b) plan and a governmental
section 457(b) plan of the same employer, the employee may contribute up to $18,000 (plus
$6,000 catch-up contributions if at least age 50) to the section 403(b) plan and up to $18,000
(plus $6,000 catch-up contributions if at least age 50) to the section 457(b) plan. In addition,
under a special rule, catch-up contributions may be made by an employee to a governmental
section 457(b) for the last three years before attainment of normal retirement age. Additional
contributions may be made up to the lesser of (1) two times the otherwise applicable dollar limit
for the year (two times $18,000 for 2017, or $36,000) and (2) the employee’s otherwise
applicable limit for the year plus the amount by which the limit applicable to the employee for
previous years exceeded the employee’s deferrals for the previous years.’®* If a higher limit
applies to an employee for a year under this special rule than under the general catch-up rule
($6,000 for 2017), the general catch-up rule does not apply for the year.

600 Sec. 415(c). Employee contributions to qualified defined benefit plans are also taken into account in
applying this limit.

01 Sec. 403(b)(3), permitting compensation received up to five years previously as compensation for the
current year. In addition, under a special rule in section 415(c)(7), certain contribution amounts are permitted for
church employees and foreign missionaries.

02 Secs. 414(v) and 457(b)(2) and (e)(15).

63 Sec. 457(b)(3).
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Description of Proposal

The proposal applies a single aggregate limit to contributions for an employee in a
governmental section 457(b) plan and elective deferrals for the same employee under a section
401(k) plan or a 403(b) plan of the same employer. Thus, the limit for governmental section
457(b) plans is coordinated with the limit for section 401(k) and 403(b) plans in the same manner
as the limits are coordinated under present law for elective deferrals to section 401(k) and
section 403(b) plans.

The proposal repeals the special rules allowing additional elective deferrals and catch-up
contributions under section 403(b) plans and governmental section 457(b) plans. Thus, the same
limits apply to elective deferrals and catch-up contributions under section 401(k) plans, section
403(b) plans and governmental section 457(b) plans.

The proposal repeals the special rule allowing employer contributions to section 403(b)
plans for up to five years after termination of employment.®*

The proposal also revises application of the limit on aggregate contributions to a qualified
defined contribution plan or a section 403(b) plan (that is, the lesser of (1) $54,000 (for 2017)
and (2) the employee’s compensation). As revised, a single aggregate limit applies to
contributions for an employee to any defined contribution plans, any section 403(b) plans, and
any governmental section 457(b) plans maintained by the same employer, including any
members of a controlled group or affiliated service group.®®

Effective Date

The proposal is effective for plan years and taxable years beginning after
December 31, 2017.

2. Application of 10-percent early withdrawal tax to governmental section 457(b) plans
Present Law
Tax-favored employer-sponsored retirement plans include a qualified retirement plan, a
tax-sheltered annuity plan (referred to as a “section 403(b) plan”), and an eligible deferred

compensation plan of a State or local government (referred to as a “governmental section 457(b)
plan”).%% A simplified employee pension (“SEP”) plan and SIMPLE IRA plan are also

04 The proposal does not repeal the special rule in section 415(c)(7), under which certain contribution
amounts are permitted for church employees and foreign missionaries.

605 As under present law, employee contributions to qualified defined benefit plans are also taken into
account in applying this limit.

606 Secs. 401(a), 403(a), 403(b), and 457(b).

179





tax-favored employer-sponsored retirement plans under which the employer makes contributions
to an individual retirement arrangement (“IRA”) established for each of its employees.*"’

In general, similar tax treatment applies to contributions to and distributions from these
plans. Distributions are generally includible in income except to the extent attributable to
after-tax contributions or qualified distributions from Roth accounts. In addition, unless an
exception applies, a distribution from a qualified retirement plan, section 403(b) plan, or IRA
(including a SEP or SIMPLE IRA) before age 597 is subject to an additional tax (the “early
withdrawal tax”).®® The early withdrawal tax is equal to 10 percent of the amount of the
distribution that is includible in income (25 percent in the case of certain SIMPLE IRA
distributions). The early withdrawal tax does not apply to distributions from governmental
section 457(b) plans.

Description of Proposal

Under the proposal, unless an exception applies, the early withdrawal tax applies to a
distribution from a governmental section 457(b) plan before age 59 to the extent the
distribution is includible in income.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
3. Elimination of catch-up contributions for high-wage employees
Present Law

Account-based tax-favored employer-sponsored retirement plans include a qualified
defined contribution plan, a tax-sheltered annuity plan (referred to as a section 403(b) plan), and
an eligible deferred compensation plan of a State or local government (referred to as a
governmental section 457(b) plan).®® A simplified employee pension (“SEP”) plan and
SIMPLE IRA plan are also tax-favored employer-sponsored retirement plans under which the
employer makes contributions to an individual retirement arrangement (“IRA”) established for
each of its employees.®!° For purposes of these plans, a self-employed individual is treated as an
employee.®!!

07 Sec. 408(k) and (p).

608 Sec. 72(t).
609 Secs. 401(a), 403(a), 403(b), and 457(b).
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As discussed above, contributions to these plans for an employee are subject to an annual
limit of the lesser of a specified dollar amount and the employee’s compensation.®'> In the case
of an employee age 50 or older, the specified dollar amount is increased by a certain amount
(generally $6,000 for 2017), allowing the employee to make additional “catch-up” contributions
for the year.%!?

Description of Proposal

Under the proposal, an employee may not make catch-up contributions for a year if the
employee received wages of $500,000 or more for the preceding year.5'*

Effective Date

The proposal is effective for plan years and taxable years beginning after
December 31, 2017.

612 For this purposes, a self-employed individual’s compensation is earned income, as defined in
section 401(c)(2).

13 Sec. 414(v). As discussed above, under present law, additional catch-up contributions may be
permitted under a section 403(b) plan or governmental section 457(b) plan.

614 Catch-up contributions for a year are not permitted by a self-employed individual with earned income
of more than $500,000 for the preceding year.
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TAXATION OF FOREIGN INCOME AND FOREIGN PERSONS
PRESENT LAW

The following discussion of present law provides an overview of general principles of
taxation of cross-border activity as well as a detailed explanation of provisions in present law
that are relevant to the proposals in Title IV of the bill.

A. General Overview of International Principles of Taxation

International law generally recognizes the right of each sovereign nation to prescribe
rules to regulate conduct with a sufficient nexus to the sovereign nation. The nexus may be
based on nationality of the actor, i.e., a nexus between said conduct and a person (whether
natural or juridical) with a connection to the sovereign nation, or it may be territorial, i.e., a
nexus between the conduct to be regulated and the territory where the conduct occurs.®'> For
example, most legal systems respect limits on the extent to which their measures may be given
extraterritorial effect. The broad acceptance of such norms extends to authority to regulate cross-
border trade and economic dealings, including taxation.

The exercise of sovereign jurisdiction is usually based on either nationality of the person
whose conduct is regulated or the territory in which the conduct or activity occurs. These
concepts have been refined and, in varying combinations, adapted to form the principles for
determining whether sufficient nexus with a jurisdiction exists to conclude that the jurisdiction
may enforce its right to impose a tax. The elements of nexus and the nomenclature of the
principles may differ based on the type of tax in question. Taxes are categorized as either direct
taxes or indirect taxes. The former category generally refers to those taxes that are imposed
directly on a person (‘“capitation tax”), property, or income from property and that cannot be
shifted to another person by the taxpayer. In contrast, indirect taxes are taxes on consumption or
production of goods or services, for which a taxpayer may shift responsibility to another person.
Such taxes include sales or use taxes, value-added taxes, or customs duties.®'®

Although governments have imposed direct taxes on property and indirect taxes and
duties on specific transactions since ancient times, the history of direct taxes in the form of an
income tax is relatively recent.®’” When determining how to allocate the right to tax a particular

615 American Law Institute, Restatement (Third) of Foreign Relations Law of the United States, secs. 402
and 403, (1987).

616 Maria S. Cox, Fritz Neumark, et al., “Taxation” Encyclopedia Britannica,
https://www.britannica.com/topic/taxation/Classes-of-taxes, accessed May 16, 2017. Whether a tax is considered a
direct tax or indirect tax has varied over time, and no single definition is used. For a review of the significance of
these terms in Federal tax history, see Alan O. Dixler, “Direct Taxes Under the Constitution: A Review of the
Precedents,” Tax History Project, Tax Analysts, available at
http://www.taxhistory.org/thp/readings.nsf/ArtWeb/2B34C7FBDA41D9DA8525730800067017?0OpenDocument,
accessed May 17, 2017.

817 The earliest western income tax system is traceable to the British Tax Act of 1798, enacted in 1799 to

raise funds needed to prosecute the Napoleonic Wars, and rescinded in 1816. See, A.M. Bardopoulos, eCommerce
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item of income, most jurisdictions consider principles based on either source (territory or situs of
the income) or residence (nationality of the taxpayer).’!® By contrast, when the authority to
collect indirect taxes in the form of sales taxes or value added taxes is under consideration,
jurisdictions analyze the taxing rights in terms of the origin principle or destination principle.
The balance of this Part I.A describes the principles in more detail and how jurisdictions resolve
claims of overlapping jurisdiction.

1. Origin and destination principles

Indirect taxes that are imposed based on the place where production of goods or services
occur, irrespective of the location of the persons who own the means of production, and where
the goods and services go after being produced, are examples of origin-based taxes. If, instead,
authority to tax a transaction or service is dependent on the location of use or consumption of the
goods or services, the tax system is an example of a destination-based tax. The most common
form of a destination-based tax is the destination-based value-added tax (“VAT”). Over 160
countries have adopted a VAT,’!° which is generally a tax imposed and collected on the “value
added” at every stage in the production and distribution of a good or service. Although there are
several ways to compute the taxable base for a VAT, the amount of value added can generally be
thought of as the difference between the value of sales (outputs) and purchases (inputs) of a
business.®”® The United States does not have a VAT, nor is there a Federal sales or use tax.

and the Effects of Technology on Taxation, Law, Governance and Technology Series 22, DOI 10.1007/978-3-319-
15449-7 2, (Springer 2015), at Section 2.2. “History of Tax,” pp. 23-24. See also,
http://www.parliament.uk/about/living-heritage/transformingsociety/private-lives/taxation/overview/incometax/.

618 Reuven Avi-Yonah, “International Tax as International Law,” 57 Tax Law Review 483 (2003-2004).

619 Alan Schenk, Victor Thuronyi, and Wei Cui, Value Added Tax: A Comparative Approach, Cambridge
University Press, 2015. Consistent with the OECD International VAT/GST Guidelines, supra, the term VAT is used
to refer to all broad-based final consumption taxes, regardless of the acronym used to identify. Thus, many
countries that denominate their national consumption tax as a GST (general sales tax) are included in the estimate of
the number of countries with a VAT.

620 Nearly all countries use the credit-invoice method of calculating value added to determine VAT
liability. Under the credit-invoice method, a tax is imposed on the seller for all of its sales. The tax is calculated by
applying the tax rate to the sales price of the good or service, and the amount of tax is generally disclosed on the
sales invoice. A business credit is provided for all VAT levied on purchases of taxable goods and services (i.e.,
“inputs”) used in the seller’s business. The ultimate consumer (i.€., a non-business purchaser), however, does not
receive a credit with respect to his or her purchases. The VAT credit for inputs prevents the imposition of multiple
layers of tax with respect to the total final purchase price (i.e., a “cascading” of the VAT). As a result, the net tax
paid at a particular stage of production or distribution is based on the value added by that taxpayer at that stage of
production or distribution. In theory, the total amount of tax paid with respect to a good or service from all levels of
production and distribution should equal the sales price of the good or service to the ultimate consumer multiplied
by the VAT rate.

In order to receive an input credit with respect to any purchase, a business purchaser is generally required
to possess an invoice from a seller that contains the name of the purchaser and indicates the amount of tax collected
by the seller on the sale of the input to the purchaser. At the end of a reporting period, a taxpayer may calculate its
tax liability by subtracting the cumulative amount of tax stated on its purchase invoices from the cumulative amount
of tax stated on its sales invoices.
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However, the majority of the States have enacted sales or use taxes, including both origin-based
taxes and destination-based taxes.®!

With respect to cross-border transactions, the OECD has recommended that the
destination principle be adopted for all indirect taxes, in part to conform to the treatment of such
transactions for purposes of customs duties. The OECD defines the destination principle as “the
principle whereby, for consumption tax purposes, internationally traded services and intangibles
should be taxed according to the rules of the jurisdiction of consumption.”®*? A jurisdiction may
determine the place of use or consumption by adopting the convention that the place of business
or residence of a customer is the place of consumption. Use of such proxies are needed to
determine the location of businesses that are juridical entities, which are more able than natural
persons to move the location of use of goods, services or intangibles in response to imposition of
tax.

2. Source and residence principles

Exercise of taxing authority based on a person’s residence may be based on status as a
national, resident, or domiciliary of a jurisdiction and may reach worldwide activities of such
persons. As such, it is the broadest assertion of taxing authority. For individuals, the test for
residence may depend upon nationality, or a physical presence test, or some combination of the
two. For all other persons, determining residency may require more complex consideration of
the level of activities within a jurisdiction, management, control or place of incorporation. Such
rules generally reflect a policy decision about the requisite level of activity within, or contact
with, a jurisdiction by a person that is sufficient to warrant assertion of taxing jurisdiction.

Source-based exercise of taxing authority taxes income from activities that occur, or
property that is located, within the territory of the taxing jurisdiction. If a person conducts
business or owns property in a jurisdiction, or if a transaction occurs in whole or in part in a
jurisdiction, the resulting taxation may require allocation and apportionment of expenses
attributable to the activity in order to ensure that only the portion of profits that have the required
nexus with the territory are subject to tax. Most jurisdictions, including the United States, have
rules for determining the source of items of income and expense in a broad range of categories
such as compensation for services, dividends, interest, royalties and gains.

Regardless of which of these two bases of taxing authority is chosen by a jurisdiction, a
jurisdiction’s determination of whether a transaction, activity or person is subject to tax requires
that the jurisdiction establish the limits on its assertion of authority to tax.

021 EY, Worldwide VAT, GST and Sales Tax Guide 2015, p. 1021, available at
http://www.ey.com/Publication/vwLUAssets/Worldwide-VAT-GST-and-sales-tax-guide-
2015/SFILE/Worldwide%20VAT.%20GST%20and%20Sales%20Tax%20Guide%202015.pdf.

622 See, OECD, “Recommendation of the Council on the application of value added tax/goods and services
tax to the international trade in services and intangibles as approved on September 27, 2016,” [C(2016)120],
appendix, page 3, reproduced in the appendix, OECD, International VAT/GST Guidelines, OECD Publishing, 2017.
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3. Resolving overlapping or conflicting jurisdiction to tax

Countries have developed norms about what constitutes a reasonable regulatory action by
a sovereign state that will be respected by other sovereign states. Consensus on what constitutes
a reasonable limit on the extent of one state’s jurisdiction helps to minimize the risk of conflicts
arising as a result of extraterritorial action by a state or overlapping exercise of authority by
states. Mechanisms to eliminate double taxation have developed to address those situations in
which the source and residency determinations of the respective jurisdictions result in duplicative
assertion of taxing authority. For example, asymmetry between different standards adopted in
two countries for determining residency of persons, source of income, or other basis for taxation
may result in income that is subject to taxation in both jurisdictions.

When the rules of two or more countries overlap, potential double taxation is usually
mitigated by operation of bilateral tax treaties or by legislative measures permitting credit for
taxes paid to another jurisdiction. The United States is a partner in numerous bilateral
agreements that have as their objective the avoidance of international double taxation and the
prevention of tax avoidance and evasion. Another related objective of U.S. tax treaties is the
removal of the barriers to trade, capital flows, and commercial travel that may be caused by
overlapping tax jurisdictions and by the burdens of complying with the tax laws of a jurisdiction
when a person’s contacts with, and income derived from, that jurisdiction are minimal. The
United States Model Income Tax Convention (“U.S. Model Treaty of 2016”) with an
accompanying Preamble by the Department of Treasury, reflects the most recent comprehensive
statement of U.S. negotiating position with respect to tax treaties.®”® Bilateral agreements are
also used to permit limited mutual administrative assistance between jurisdictions.®**

In addition to entering into bilateral treaties, countries have worked in multilateral
organizations to develop common principles to alleviate double taxation. Those principles are
generally reflected in the provisions of the Model Tax Convention on Income and on Capital of
the Organization for Economic Cooperation and Development (the “OECD Model treaty™),%% a

623 The current U.S. Model treaty was published February 17, 2016, and is available at
https://www.treasury.gov/resource-center/tax-policy/treaties/Documents/Treaty-US%20Model-2016.pdf; the
Preamble is available at https://www.treasury.gov/resource-center/tax-policy/treaties/Documents/Preamble-
US%20Model-2016.pdf. The U.S. Model treaty is updated periodically to reflect developments in the negotiating
position of the United States. Such changes include provisions that were successfully included in bilateral treaties
concluded by the United States, as well as new proposed measures not yet included in a bilateral agreement.

624 Although U.S. courts extend comity to foreign judgments in some instances, they are not required to
recognize or assist in enforcement of foreign judgments for collection of taxes, consistent with the common law
“revenue rule” in Holman v. Johnson, 1 Cowp. 341, 98 Eng. Rep. 1120 (K.B.1775). American Law Institute,
Restatement (Third) of Foreign Relations Law of the United States, sec. 483, (1987). The rule retains vitality in U.S.
case law. Pasquantino v. United States, 544 U.S. 349; 125 S. Ct. 1766; 161 L. Ed. 2d 619 (2005) (a conviction for
criminal wire fraud arising from an intent to defraud Canadian tax authorities was found not to conflict “with any
well-established revenue rule principle[,]” and thus was not in derogation of the revenue rule). To the extent it is
abrogated, it is done so in bilateral treaties, to ensure reciprocity. At present, the United States has such agreements
in force with five jurisdictions: Canada; Denmark; France; Netherlands; and Sweden.

25 OECD (2014), Model Tax Convention on Income and on Capital: Condensed Version 2014, OECD
Publishing, 2014, available at http://dx.doi.org/10.1787//mtc_cond-2014-en. The multinational organization was
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precursor of which was first developed by a predecessor organization in 1958, which in turn has
antecedents from work by the League of Nations in the 1920s.°%® As a consensus document, the
OECD Model treaty is intended to serve as a model for countries to use in negotiating a bilateral
treaty that would settle issues of double taxation as well as to avoid inappropriate double
nontaxation. The provisions have developed over time as practice with actual bilateral treaties
leads to unexpected results and new issues are raised by parties to the treaties.®?’

4. International principles as applied in the U.S. system

Present law combines taxation of all U.S. persons on their worldwide income, whether
derived in the United States or abroad, with limited deferral of taxation of income earned by
foreign subsidiaries of U.S. companies and source-based taxation of the U.S.-source income of
nonresident aliens and foreign entities. Under this system (sometimes described as the U.S.
hybrid system), the application of the Code differs depending on whether income arises from
outbound investment or inbound investment. Outbound investment refers to the foreign
activities of U.S. persons, while inbound investment is investment by foreign persons in U.S.
assets or activities, although certain rules are common to both inbound and outbound activities.

B. Principles Common to Inbound and Outbound Taxation

Although the U.S. tax rules differ depending on whether the activity in question is
inbound or outbound, there are certain concepts that apply to both inbound and outbound
investment. Such areas include the transfer pricing rules, entity classification, the rules for
determination of source, and whether a corporation is foreign or domestic.

1. Residence

U.S. persons are subject to tax on their worldwide income. The Code defines U.S. person
to include all U.S. citizens and residents as well as domestic entities such as partnerships,
corporations, estates and certain trusts.®*® The term “resident” is defined only with respect to
natural persons. Noncitizens who are lawfully admitted as permanent residents of the United
States in accordance with immigration laws (colloquially referred to as green card holders) are

first established in 1961 by the United States, Canada and 18 European countries, dedicated to global development,
and has since expanded to 35 members.

626 “Report by the Experts on Double Taxation,” League of Nation Document E.F.S. 73\F19 (1923), a
report commissioned by the League at its second assembly. See also, Lara Friedlander and Scott Wilkie, “Policy
Forum: The History of Tax Treaty Provisions--And Why It Is Important to Know About It,” 54 Canadian Tax
Journal No. 4 (2006).

627 For example, the OECD initiated a multi-year study on base-erosion and profit shifting in response to
concerns of multiple members. For an overview of that project, see Joint Committee on Taxation, Background,
Summary, and Implications of the OECD/G20 Base Erosion and Profit Shifting Project (JCX-139-15), November
30, 2015. This document can also be found on the Joint Committee on Taxation website at www.jct.gov.

628 Sec. 7701(a)(30).
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treated as residents for tax purposes. In addition, noncitizens who meet a substantial presence
test and are not otherwise exempt from U.S. taxation are also taxable as U.S. residents.*?

For legal entities, the Code determines whether an entity is subject to U.S. taxation on its
worldwide income on the basis of its place of organization. For purposes of U.S. tax law, a
corporation or partnership is treated as domestic if it is organized or created under the laws of the
United States or of any State, unless, in the case of a partnership, the Secretary prescribes
otherwise by regulation.®*® All other partnerships and corporations (that is, those organized
under the laws of foreign countries) are treated as foreign.%3! In contrast, place of organization is
not determinative of residence under taxing jurisdictions that use factors such as situs,
management and control to determine residence. As a result, legal entities may have more than
one tax residence, or, in some case, no residence.®*> Only domestic corporations are subject to
U.S. tax on a worldwide basis. Foreign corporations are taxed only on income that has a
sufficient connection with the United States.

Tax benefits otherwise available to a domestic corporation that migrates its tax home
from the United States to foreign jurisdiction may be denied to such corporation, in which case it
continues to be treated as a domestic corporation for ten years following such migration.5*?
These sanctions generally apply to a transaction in which, pursuant to a plan or a series of related
transactions: (1) a domestic corporation becomes a subsidiary of a foreign-incorporated entity or
otherwise transfers substantially all of its properties to such an entity in a transaction completed
after March 4, 2003; (2) the former shareholders of the domestic corporation hold (by reason of
the stock they had held in the domestic corporation) at least 60 percent but less than 80 percent
(by vote or value) of the stock of the foreign-incorporated entity after the transaction (this stock
often being referred to as “stock held by reason of”); and (3) the foreign-incorporated entity,
considered together with all companies connected to it by a chain of greater than 50 percent
ownership (that is, the “expanded affiliated group”), does not have substantial business activities
in the entity’s country of incorporation, compared to the total worldwide business activities of
the expanded affiliated group.®**

629 Sec. 7701(b).
630 Sec. 7701(a)(4).

631 Secs. 7701(a)(5) and 7701(a)(9). Entities organized in a possession or territory of the United States are
not considered to have been organized under the laws of the United States.

632 “The notion of corporate residence is an important touchstone of taxation, however, in many foreign
income tax systems[,]” with the result that the bilateral treaties are often relied upon to resolve conflicting claims of
taxing jurisdiction. Joseph Isenbergh, Vol. 1 U.S. Taxation of Foreign Persons and Foreign Income, Para. 7.1
(Fourth Ed. 2016).

633 Sec. 7874.

34 Section 7874(a). In addition, an excise tax may be imposed on certain stock compensation of
executives of companies that undertake inversion transactions. Sec. 4985.
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The Treasury Department and the IRS have promulgated detailed guidance, through both
regulations and several notices, addressing these requirements under section 7874 since the
section was enacted in 2004,%> and have sought to expand the reach of the section or reduce the
tax benefits of inversion transactions. For example, Notice 2014-52 announced Treasury’s and
the IRS’s intention to issue regulations and took a two-pronged approached. First, it addressed
the treatment of cross-border combination transactions themselves. Second, it addressed post-
transaction steps that taxpayers may undertake with respect to US-owned foreign subsidiaries
making it more difficult to access foreign earnings without incurring added U.S. tax. On
November 19, 2015, Treasury and the IRS issued Notice 2015-79, which announced their intent
to issue further regulations to limit cross-border merger transactions, expanding on the guidance
issued in Notice 2014-52. In 2016, Treasury and the IRS issued proposed and temporary
regulations that incorporate the rules previously announced in Notice 2014-52 and Notice 2015-
79 and a new multiple domestic entity acquisition rule.5*

In early 2017, Treasury issued final and temporary regulations®?” that adopt, with few
changes, the 2016 temporary and proposed regulations.

2. Entity classification

Certain entities are eligible to elect their classification for Federal tax purposes under the
“check-the-box” regulations adopted in 1997.9% Those regulations simplified the entity
classification process for both taxpayers and the IRS by making the entity classification of
unincorporated entities explicitly elective in most instances.®* The eligibility to elect and the

35 Notice 2015-79, 2015 LR.B. LEXIS 583 (Nov. 19, 2015), which announced their intent to issue further
regulations to limit cross-border merger transactions, expanding on the guidance issued in Notice 2014-52. On
April 4, 2016, Treasury and the IRS issued proposed and temporary regulations (T.D. 9761) that incorporate the
rules previously announced in Notice 2014-52 and Notice 2015-79 and a new multiple domestic entity acquisition
rule. On January 13, 2017, Treasury and the IRS issued final and temporary regulations under section 7874 (T.D.
9812), which adopt, with few changes, prior temporary and proposed regulations, which identify certain stock of an
acquiring foreign corporation that is disregarded in calculating the ownership of the foreign corporation for purposes
of section 7874.

636 T.D. 9761, April 4, 2016. But see, Chamber of Commerce v Internal Revenue Service, Cause No 1:16-
CV-944-LY (W.D. Tex. Sept. 29, 2017), granting summary judgment to plaintiff in challenge to temporary
regulations based on lack of compliance with Administrative Procedure Requirements.

67 T.D. 9812, January 13, 2017.
3% Treas. Reg. sec. 301.7701-1, et seq.

639 The check-the-box regulations replaced Treas. Reg. sec. 301.7701-2, as in effect prior to 1997, under
which the classification of unincorporated entities for Federal tax purposes was determined on the basis of a four
characteristics indicative of status as a corporation: continuity of life, centralization of management, limited
liability, and free transferability of interests. An entity that possessed three or more of these characteristics was
treated as a corporation; if it possessed two or fewer, then it was treated as a partnership. Thus, to achieve
characterization as a partnership under this system, taxpayers needed to arrange the governing instruments of an
entity in such a way as to eliminate two of these corporate characteristics. The advent and proliferation of limited
liability companies (“LLCs”) under State laws allowed business owners to create customized entities that possessed
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breadth of an entity’s choices depend upon whether it is a “per se corporation” and its number of
beneficial owners. Foreign as well as domestic entities may make the election. As a result, it is
possible for an entity that operates across countries to be treated as a hybrid entity. A hybrid
entity is one which is treated as a flow-through or disregarded entity for U.S. tax purposes but as
a corporation for foreign tax purposes. For “reverse hybrid entities,” the opposite is true. The
election can affect the determination of the source of the income, availability of tax credits, and
other tax attributes.

3. Source of income rules

The rules for determining the source of certain types of income are specified in the Code
and described briefly below. Various factors determine the source of income for U.S. tax
purposes, including the status or nationality of the payor, the status or nationality of the recipient,
the location of the recipient’s activities that generate the income, and the location of the assets
that generate the income. To the extent that the source of income is not specified by statute, the
Treasury Secretary may promulgate regulations that explain the appropriate treatment. However,
many items of income are not explicitly addressed by either the Code or Treasury regulations,
sometimes resulting in nontaxation of the income. On several occasions, courts have determined
the source of such items by applying the rule for the type of income to which the disputed
income is most closely analogous, based on all facts and circumstances.®*

Interest

Interest is derived from U.S. sources if it is paid by the United States or any agency or
instrumentality thereof, a State or any political subdivision thereof, or the District of Columbia.
Interest is also from U.S. sources if it is paid by a resident or a domestic corporation on a bond,
note, or other interest-bearing obligation.®*! Special rules apply to treat as foreign-source certain
amounts paid on deposits with foreign commercial banking branches of U.S. corporations or
partnerships and certain other amounts paid by foreign branches of domestic financial
institutions.®*? Interest paid by the U.S. branch of a foreign corporation is also treated as U.S.-
source income.**

a critical common feature—limited liability for investors—as well as other corporate characteristics the owners
found desirable. As a consequence, classification was effectively elective for well-advised taxpayers.

640 See, €.g., Hunt v. Commissioner, 90 T.C. 1289 (1988).
41 Sec. 861(a)(1); Treas. Reg. sec. 1.861-2(a)(1).
642 Secs. 861(a)(1) and 862(a)(1). For purposes of certain reporting and withholding obligations the source

rule in section 861(a)(1)(B) does not apply to interest paid by the foreign branch of a domestic financial institution.
This results in the payment being treated as a withholdable payment. Sec. 1473(1)(C).

643 Sec. 884(f)(1).

189





Dividends

Dividend income is generally sourced by reference to the payor’s place of
incorporation.®** Thus, dividends paid by a domestic corporation are generally treated as entirely
U.S.-source income. Similarly, dividends paid by a foreign corporation are generally treated as
entirely foreign-source income. Under a special rule, dividends from certain foreign
corporations that conduct U.S. businesses are treated in part as U.S.-source income.**

Rents and rovalties

Rental income is sourced by reference to the location or place of use of the leased
property.®*¢ The nationality or the country of residence of the lessor or lessee does not affect the
source of rental income. Rental income from property located or used in the United States (or
from any interest in such property) is U.S.-source income, regardless of whether the property is
real or personal, intangible or tangible.

Royalties are sourced in the place of use of (or the place of privilege to use) the property
for which the royalties are paid.®*’ This source rule applies to royalties for the use of either
tangible or intangible property, including patents, copyrights, secret processes, formulas,
goodwill, trademarks, trade names, and franchises.

Income from sales of personal property

Subject to significant exceptions, income from the sale of personal property is sourced on
the basis of the residence of the seller.®*® For this purpose, special definitions of the terms “U.S.
resident” and “nonresident” are provided. A nonresident is defined as any person who is not a
U.S. resident,** while the term “U.S. resident” comprises any juridical entity which is a U.S.
person, all U.S. citizens, as well as any individual who is a U.S. resident without a tax home in a
foreign country or a nonresident alien with a tax home in the United States.®** As a result,
nonresident includes any foreign corporation.®!

644 Secs. 861(a)(2), 862(a)(2).
645 Sec. 861(a)(2)(B).

646 Sec. 861(a)(4).

%47 1hid.
648 Sec. 865(a).

649 Sec. 865(g)(1)(B).
650 Sec. 865(g)(1)(A).

651 Sec. 865(g).
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Several special rules apply. For example, income from the sale of inventory property is
generally sourced to the place of sale, which is determined by where title to the property
passes.®> However, if the sale is by a nonresident and is attributable to an office or other fixed
place of business in the United States, the sale is treated as income from U.S. sources without
regard to the place of sale, unless it is sold for use, disposition, or consumption outside the
United States and a foreign office materially participates in the sale.®* Income from the sale of
inventory property that a taxpayer produces (in whole or in part) in the United States and sells
outside the United States, or that a taxpayer produces (in whole or in part) outside the United
States and sells in the United States, is treated as partly U.S.-source and partly foreign-source.5>*

In determining the source of gain or loss from the sale or exchange of an interest in a
foreign partnership, the IRS has taken the position that to the extent that there is unrealized gain
attributable to partnership assets that are effectively connected with the U.S. business, the foreign
person’s gain or loss from the sale or exchange of a partnership interest is effectively connected
gain or loss to the extent of the partner’s distributive share of such unrealized gain or loss, and
not capital gain or loss. Similarly, to the extent that the partner’s distributive share of unrealized
gain is attributable to a permanent establishment of the partnership under an applicable treaty
provision, it may be subject to U.S. tax under a treaty.5>

Gain on the sale of depreciable property is divided between U.S.-source and foreign-
source in the same ratio that the depreciation was previously deductible for U.S. tax purposes.5>®
Payments received on sales of intangible property are sourced in the same manner as royalties to
the extent the payments are contingent on the productivity, use, or disposition of the intangible
property.5>’

652 Secs. 865(b), 861(a)(6), 862(a)(6); Treas. Reg. sec. 1.861-7(c).
653 Sec. 865(e)(2).

654 Sec. 863(b). A taxpayer may elect one of three methods for allocating and apportioning income as
U.S.- or foreign-source: (1) the 50-50 method under which 50 percent of the income from the sale of inventory
property in such a situation is attributable to the production activities and 50 percent to the sales activities, with the
income sourced based on the location of those activities; (2) independent factory price (“IFP”’) method under which,
in certain circumstances, an IFP may be established by the taxpayer to determine income from production activities;
(3) the books and records method under which, with advance permission, the taxpayer may use books of account to
detail the allocation of receipts and expenditures between production and sales activities. Treas. Reg. sec. 1.863-
3(b), (c). If production activity occurs only within the United States, or only within foreign countries, then all
income is sourced to where the production activity occurs; when production activities occur in both the United
States and one or more foreign countries, the income attributable to production activities must be split between U.S.
and foreign sources. Treas. Reg. sec. 1.863-3(c)(1). The sales activity is generally sourced based on where title to
the property passes. Treas. Reg. secs. 1.863-3(c)(2), 1.861-7(c).

655 Rev. Rul. 91-32, 1991-1 C.B. 107. But see, Grecian Magnesite Mining, Industrial & Shipping Co. SA v
Commissioner, 149 T.C. No. 3 (2017).

636 Sec. 865(c).

657 Sec. 865(d).
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Personal services income

Compensation for labor or personal services is generally sourced to the place-of-
performance. Thus, compensation for labor or personal services performed in the United States
generally is treated as U.S.-source income, subject to an exception for amounts that meet certain
de minimis criteria.®*® Compensation for services performed both within and without the United
States is allocated between U.S.-and foreign-source.®>

Insurance income

Underwriting income from issuing insurance or annuity contracts generally is treated as
U.S.-source income if the contract involves property in, liability arising out of an activity in, or
the lives or health of residents of, the United States.®®°

Transportation income

Sources rules generally provide that income from furnishing transportation that both
begins and ends in the United States is U.S.-source income,’! and 50-percent of income
attributable to transportation that either begins or the ends in the United States is treated as
U.S.-source income. However, to the extent that the operator of a shipping or cruise line is
foreign, its ownership structure and the maritime law®? applicable for determining what
constitutes international shipping as well as specific income tax provisions combine to create an
industry-specific departure from the rules generally applicable.t®3

658 Sec. 861(a)(3). Gross income of a nonresident alien individual, who is present in the United States as a
member of the regular crew of a foreign vessel, from the performance of personal services in connection with the
international operation of a ship is generally treated as foreign-source income.

9 Treas. Reg. sec. 1.861-4(b).
660 Sec. 861(a)(7).

%1 Sec. 863(c).

662 U.S. law on navigation is codified in U.S. Code at title 33, and is consistent with the body of
international maritime law. The normative principles of international maritime law for determining the maritime
zones and territorial sovereignty over seas are embodied in the United Nations Convention on the Law of the Sea,
first opened for signature in 1982. Since 1983, the Executive Branch has agreed that the treaty is generally
consistent with existing international norms of the law of the sea and that the United States would act in conformity
to the principles of the treaty other than those portions regarding deep seabed exploitation, even in the absence of
ratification of the treaty.

%63 Due to the regulatory framework for aviation, an international flight must either originate or conclude in
the country of residence of the airline’s owner, where income tax for the international flight is assessed. In contrast
to international shipping, international aviation cannot be carried out using flags-of-convenience. Thus, although tax
law treats shipping and aviation similarly, the differences between the two industries and the applicable regulatory
regimes produce different tax outcomes. Full territorial sovereignty applies within 12 nautical miles of one’s coast;
the contiguous waters beyond 12 nautical miles but up to 24 nautical miles are subject to some regulation. Within
200 nautical miles, a country may assert an economic zone for exploitation of living marine resources and some
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Income from space or ocean activities or international communications

In the case of a foreign person, generally no income from a space or ocean activity or
from international communications is treated as U.S.-source income.*** With respect to the latter,
an exception is provided if the foreign person maintains an office or other fixed place of business
in the United States, in which case the international communications income attributable to such
fixed place of business is treated as U.S.-source income.®®> For U.S. persons, all income from
space or ocean activities and 50 percent of income from international communications is treated
as U.S.-source income.

Amounts received with respect to guarantees of indebtedness

Amounts received, directly or indirectly, from a noncorporate resident or from a domestic
corporation for the provision of a guarantee of indebtedness of such person are income from U.S.
sources.®®® This includes payments that are made indirectly for the provision of a guarantee. For
example, U.S.-source income under this rule includes a guarantee fee paid by a foreign bank to a
foreign corporation for the foreign corporation’s guarantee of indebtedness owed to the bank by
the foreign corporation’s domestic subsidiary, where the cost of the guarantee fee is passed on to
the domestic subsidiary through, for instance, additional interest charged on the indebtedness. In
this situation, the domestic subsidiary has paid the guarantee fee as an economic matter through
higher interest costs, and the additional interest payments made by the subsidiary are treated as
indirect payments of the guarantee fee and, therefore, as income from U.S. sources.

Such U.S.-source income also includes amounts received from a foreign person, whether
directly or indirectly, for the provision of a guarantee of indebtedness of that foreign person if
the payments received are connected with income of such person that is effectively connected
with the conduct of a U.S. trade or business. Amounts received from a foreign person, whether
directly or indirectly, for the provision of a guarantee of that person’s debt, are treated as foreign-
source income if they are not from sources within the United States under section 861(a)(9).

minerals. Beyond 200 nautical miles are the “high seas” in which no sovereign state may assert exclusive
jurisdiction.

664 Sec. 863(d).
65 Sec. 863(e).

666 Sec. 861(a)(9). This provision effects a legislative override of the opinion in Container Corp. v.
Commissioner, 134 T.C. 122 (February 17, 2010), aff’d 2011 WL1664358, 107 A.F.T.R.2d 2011-1831 (5th Cir.
May 2, 2011), in which the Tax Court held that fees paid by a domestic corporation to its foreign parent with respect
to guarantees issued by the parent for the debts of the domestic corporation were more closely analogous to
compensation for services than to interest, and determined that the source of the fees should be determined by
reference to the residence of the foreign parent-guarantor. As a result, the income was treated as income from
foreign sources.
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4. Intercompany transfers

Transfer pricing

A basic U.S. tax principle applicable in dividing profits from transactions between related
taxpayers is that the amount of profit allocated to each related taxpayer must be measured by
reference to the amount of profit that a similarly situated taxpayer would realize in similar
transactions with unrelated parties. The transfer pricing rules of section 482 and the
accompanying Treasury regulations are intended to preserve the U.S. tax base by ensuring that
taxpayers do not shift income properly attributable to the United States to a related foreign
company through pricing that does not reflect an arm’s-length result.®®’ Similarly, the domestic
laws of most U.S. trading partners include rules to limit income shifting through transfer pricing.
The arm’s-length standard is difficult to administer in situations in which no unrelated party
market prices exist for transactions between related parties. When a foreign person with U.S.
activities has transactions with related U.S. taxpayers, the amount of income attributable to U.S.
activities is determined in part by the same transfer pricing rules of section 482 that apply when
U.S. persons with foreign activities transact with related foreign taxpayers.

Section 482 authorizes the Secretary of the Treasury to allocate income, deductions,
credits, or allowances among related business entities®®® when necessary to clearly reflect income
or otherwise prevent tax avoidance, and comprehensive Treasury regulations under that section
adopt the arm’s-length standard as the method for determining whether allocations are
appropriate.®® The regulations generally attempt to identify the respective amounts of taxable
income of the related parties that would have resulted if the parties had been unrelated parties
dealing at arm’s length. For income from intangible property, section 482 provides “in the case
of any transfer (or license) of intangible property (within the meaning of section 936(h)(3)(B)),
the income with respect to such transfer or license shall be commensurate with the income
attributable to the intangible.” By requiring inclusion in income of amounts commensurate with
the income attributable to the intangible, Congress was responding to concerns regarding the
effectiveness of the arm’s-length standard with respect to intangible property—including, in
particular, high-profit-potential intangibles.®”

%7 For a detailed description of the U.S. transfer pricing rules, see Joint Committee on Taxation, Present

Law and Background Related to Possible Income Shifting and Transfer Pricing (JCX-37-10), July 20, 2010, pp. 18-
50.

%8 The term “related” as used herein refers to relationships described in section 482, which refers to “two
or more organizations, trades or businesses (whether or not incorporated, whether or not organized in the United
States, and whether or not affiliated) owned or controlled directly or indirectly by the same interests.”

669 Section 1059A buttresses section 482 by limiting the extent to which costs used to determine custom
valuation can also be used to determine basis in property imported from a related party. A taxpayer that imports
property from a related party may not assign a value to the property for cost purposes that exceeds its customs value.

670 H.R. Rep. No. 99-426, p. 423.
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Gain recognition on outbound transfers

If a transfer of intangible property to a foreign affiliate occurs in connection with certain
corporate transactions, nonrecognition rules that may otherwise apply are suspended. The
transferor of intangible property must recognize gain from the transfer as though he had sold the
intangible (regardless of the stage of development of the intangible property) in exchange for
payments contingent on the use, productivity or disposition of the transferred property in
amounts that would have been received either annually over the useful life of the property or
upon disposition of the property after the transfer.’! The appropriate amounts of those imputed
payments are determined using transfer-pricing principles. Final regulations issued in 2016
eliminate an exception under temporary regulations that permitted nonrecognition of gain from
outbound transfers of foreign goodwill and going concern value. However, the Secretary
announced that reinstatement of an exception for active trade or business is under consideration
for cases with little potential for abuse and administrative difficulties.®’

C. U.S. Tax Rules Applicable to Nonresident Aliens
and Foreign Corporations (Inbound)

Nonresident aliens and foreign corporations are generally subject to U.S. tax only on their
U.S.-source income. Thus, the source and type of income received by a foreign person generally
determines whether there is any U.S. income tax liability and the mechanism by which it is
taxed. The U.S. tax rules for U.S. activities of foreign taxpayers apply differently to two broad
types of income: U.S.-source income that is “fixed or determinable annual or periodical gains,
profits, and income” (“FDAP income”) or income that is “effectively connected with the conduct
of a trade or business within the United States” (“ECI””). FDAP income generally is subject to a
30-percent gross-basis tax withheld at its source, while ECI is generally subject to the same U.S.
tax rules that apply to business income derived by U.S. persons. That is, deductions are
permitted in determining taxable ECI, which is then taxed at the same rates applicable to U.S.
persons. Much FDAP income and similar income is, however, exempt from tax or is subject to a
reduced rate of tax under the Code®” or a bilateral income tax treaty.5”*

671 Sec. 367(d).

672 See, T.D. 9803, 81 F.R. 91012 (December 17, 2016). Treas. Reg. sec. 1.367(d)-1(b) now provides that
the rules of section 367(d) apply to transfers of intangible property as defined under Treas. Sec. 1.367(a)-1(d)(5)
after September 14, 2015, and to any transfers occurring before that date resulting from entity classification
elections filed on or after September 15, 2015. Noting that commenters on the regulations had cited legislative
history that contemplated active business exceptions, Treasury announced the reconsideration of the rule. U.S.
Treasury Department, Second Report to the President on Identifying and Reducing Tax Regulatory Burdens,
Executive Order 13789 October 2, 2017, TNT Doc 2017-72131. The relevant legislative history is found at in H.R.
Rep. No. 98-432, 98 Cong., 2d Sess. 1318-1320 (March 5, 1984) and Conference Report, H.R. Rep. No. 98-861,
98" Cong. 2d Sess. 951-957 (June 23, 1984).

673 E.g., the portfolio interest exception in section 871(h) (discussed below).

674 Because each treaty reflects considerations unique to the relationship between the two treaty countries,
treaty withholding tax rates on each category of income are not uniform across treaties.
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1. Gross-basis taxation of U.S.-source income

Non-business income received by foreign persons from U.S. sources is generally subject
to tax on a gross basis at a rate of 30 percent, which is collected by withholding at the source of
the payment. As explained below, the categories of income subject to the 30-percent tax and the
categories for which withholding is required are generally coextensive, with the result that
determining the withholding tax liability determines the substantive liability.

The income of non-resident aliens or foreign corporations that is subject to tax at a rate of
30-percent includes FDAP income that is not effectively connected with the conduct of a U.S.
trade or business.®”> The items enumerated in defining FDAP income are illustrative; the
common characteristic of types of FDAP income is that taxes with respect to the income may be
readily computed and collected at the source, in contrast to the administrative difficulty involved
in determining the seller’s basis and resulting gain from sales of property.®’® The words “annual
or periodical” are “merely generally descriptive” of the payments that could be within the
purview of the statute and do not preclude application of the withholding tax to one-time, lump
sum payments to nonresident aliens.%”’

With respect to income from shipping, the gross basis tax potentially applicable is four
percent,®’® unless the income is effectively connected with a U.S. trade or business, and thus
subject to the graduated rates, as determined under rules specific to U.S.-source gross
transportation income rather than the more broadly applicable rules defining effectively
connected income in section 864(c). Even if the income is within the purview of those special
rules, it may nevertheless be exempt if the income is derived from the international operation of
a ship or aircraft by a foreign entity organized in a jurisdiction which provides a reciprocal
exemption to U.S. entities.’”

Types of FDAP income

FDAP income encompasses a broad range of types of gross income, but has limited
application to gains on sales of property, including market discount on bonds and option

675 Secs. 871(a), 881. If the FDAP income is also ECI, it is taxed on a net basis, at graduated rates.

676 Commissioner v. Wodehouse, 337 U.S. 369, 388-89 (1949). After reviewing legislative history of the
Revenue Act of 1936, the Supreme Court noted that Congress expressly intended to limit taxes on nonresident aliens
to taxes that could be readily collectible, i.e., subject to withholding, in response to “a theoretical system impractical
of administration in a great number of cases. H.R. Rep. No. 2475, 74th Cong., 2d Sess. 9-10 (1936).” In doing so,
the Court rejected P.G. Wodehouse’s arguments that an advance royalty payment was not within the purview of the
statutory definition of FDAP income.

77 Commissioner v. Wodehouse, 337 U.S. 369, 393 (1949).
678 Sec. 887.

7 Sec. 883(a)(1). In addition, to the extent provided in regulations, income from shipping and aviation is
not subject to the four-percent gross basis tax if the income is of a type that is not subject to the reciprocal
exemption for net basis taxation. See sec. 887(b)(1). Comparable rules under section 872(b)(1) apply to income of
nonresident alien individuals from shipping operations.

196





premiums.®*® Capital gains received by nonresident aliens present in the United States for fewer
than 183 days are generally treated as foreign source and are thus not subject to U.S. tax, unless
the gains are effectively connected with a U.S. trade or business; capital gains received by
nonresident aliens present in the United States for 183 days or more®®! that are treated as income
from U.S. sources are subject to gross-basis taxation.®®? In contrast, U.S-source gains from the
sale or exchange of intangibles are subject to tax and withholding if they are contingent upon the
productivity of the property sold and are not effectively connected with a U.S. trade or
business.®%3

Interest on bank deposits may qualify for exemption on two grounds, depending on where
the underlying principal is held on deposit. Interest paid with respect to deposits with domestic
banks and savings and loan associations, and certain amounts held by insurance companies, are
U.S.-source income but are not subject to the U.S. tax when paid to a foreign person, unless the
interest is effectively connected with a U.S. trade or business of the recipient.®®* Interest on
deposits with foreign branches of domestic banks and domestic savings and loan associations is
not treated as U.S.-source income and is thus exempt from U.S. tax (regardless of whether the
recipient is engaged in a U.S. trade or business).®®> Similarly, interest and original issue discount
on certain short-term obligations is also exempt from U.S. tax when paid to a foreign person.5%
Additionally, there is generally no information reporting required with respect to payments of
such amounts.®’

Although FDAP income includes U.S.-source portfolio interest, such interest is
specifically exempt from the 30-percent gross-basis tax. Portfolio interest is any interest

80 Although technically insurance premiums paid to a foreign insurer or reinsurer are FDAP income, they
are exempt from withholding under Treas. Reg. sec. 1.1441-2(a)(7) if the insurance contract is subject to the excise
tax under section 4371. Treas. Reg. secs. 1.1441-2(b)(1)(i) and 1.1441-2(b)(2).

%81 For purposes of this rule, whether a person is considered a resident in the United States is determined
by application of the rules under section 7701(b).

82 Sec. 871(a)(2). In addition, certain capital gains from sales of U.S. real property interests are subject to
tax as effectively connected income (or in some instances as dividend income) under the Foreign Investment in Real
Property Tax Act of 1980 (“FIRPTA”).

683 Secs. 871(a)(1)(D), 881(a)(4).
84 Secs. 871(1)(2)(A), 881(d); Treas. Reg. sec. 1.1441-1(b)(4)(ii).
85 Sec. 861(a)(1)(B); Treas. Reg. sec. 1.1441-1(b)(4)(iii).

86 Secs. 871(g)(1)(B), 881(a)(3); Treas. Reg. sec. 1.1441-1(b)(4)(iv).

7 Treas. Reg. sec. 1.1461-1(c)(2)(ii)(A), (B). Regulations require a bank to report interest if the recipient

is a nonresident alien who resides in a country with which the United States has a satisfactory exchange of
information program under a bilateral agreement and the deposit is maintained at an office in the United States.
Treas. Reg. secs. 1.6049-4(b)(5) and 1.6049-8. The IRS publishes lists of the countries whose residents are subject
to the reporting requirements, and those countries with respect to which the reported information will be
automatically exchanged. Rev. Proc. 2017-31, available at https://www.irs.gov/pub/irs-drop/rp-17-31.pdf,
supplementing Rev. Proc. 2014-64.
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(including original issue discount) that is paid on an obligation that is in registered form and for
which the beneficial owner has provided to the U.S. withholding agent a statement certifying that
the beneficial owner is not a U.S. person.®®® For obligations issued before March 19, 2012,
portfolio interest also includes interest paid on an obligation that is not in registered form,
provided that the obligation is shown to be targeted to foreign investors under the conditions
sufficient to establish deductibility of the payment of such interest.®®® Portfolio interest,
however, does not include interest received by a 10-percent shareholder,* certain contingent
interest,”! interest received by a controlled foreign corporation from a related person,®? or
interest received by a bank on an extension of credit made pursuant to a loan agreement entered

into in the ordinary course of its trade or business.**?

Imposition of gross-basis tax and reporting by U.S. withholding agents

The 30-percent tax on FDAP income is generally collected by means of withholding.®**
Withholding on FDAP payments to foreign payees is required unless the withholding agent,*”
i.e., the person making the payment to the foreign person receiving the income, can establish that
the beneficial owner of the amount is eligible for an exemption from withholding or a reduced
rate of withholding under an income tax treaty.%®® The principal statutory exemptions from the
30-percent tax apply to interest on bank deposits, and portfolio interest, described above.®’

In many instances, the income subject to withholding is the only income of the foreign
recipient that is subject to any U.S. tax. No U.S. Federal income tax return from the foreign

%8 Sec. 871(h)(2).

%9 Sec. 163(f)(2)(B). The exception to the registration requirements for foreign targeted securities was
repealed in 2010, effective for obligations issued two years after enactment, thus narrowing the portfolio interest
exemption for obligations issued after March 18, 2012. See Hiring Incentives to Restore Employment Law of 2010,
Pub. L. No. 111-147, sec. 502(b).

60 Sec. 871(h)(3).

6

O

' Sec. 871(h)(4).

6

o

2 Sec. 881(c)(3)(C).

6

O

3 Sec. 881(c)(3)(A).

94 Secs. 1441, 1442.

5 Withholding agent is defined broadly to include any U.S. or foreign person that has the control, receipt,
custody, disposal, or payment of an item of income of a foreign person subject to withholding. Treas. Reg. sec.
1.1441-7(a).

09 Secs. 871, 881, 1441, 1442; Treas. Reg. sec. 1.1441-1(b).

07 A reduced rate of withholding of 14 percent applies to certain scholarships and fellowships paid to
individuals temporarily present in the United States. Sec. 1441(b). In addition to statutory exemptions, the 30-
percent tax with respect to interest, dividends and royalties may be reduced or eliminated by a tax treaty between the
United States and the country in which the recipient of income otherwise subject to tax is resident.
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recipient is generally FHRA required with respect to the income from which tax was withheld, if
the recipient has no ECI income and the withholding is sufficient to satisfy the recipient’s
liability. Accordingly, although the 30-percent gross-basis tax is a withholding tax, it is also
generally the final tax liability of the foreign recipient (unless the foreign recipients files for a
refund).

A withholding agent that makes payments of U.S.-source amounts to a foreign person is
required to report and pay over any amounts of U.S. tax withheld. The reports are due to be filed
with the IRS by March 15 of the calendar year following the year in which the payment is made.
Two types of reports are required: (1) a summary of the total U.S.-source income paid and
withholding tax withheld on foreign persons for the year and (2) a report to both the IRS and the
foreign person of that person’s U.S.-source income that is subject to reporting.® The
nonresident withholding rules apply broadly to any financial institution or other payor, including
foreign financial institutions.*”

To the extent that the withholding agent deducts and withholds an amount, the withheld
tax is credited to the recipient of the income.”® If the agent withholds more than is required, and
results in an overpayment of tax, the excess may be refunded to the recipient of the income upon
filing of a timely claim for refund.

Excise tax on foreign reinsurance premiums

An excise tax applies to premiums paid to foreign insurers and reinsurers covering U.S.
risks.””! The excise tax is imposed on a gross basis at the rate of one percent on reinsurance and
life insurance premiums, and at the rate of four percent on property and casualty insurance
premiums. The excise tax does not apply to premiums that are effectively connected with the
conduct of a U.S. trade or business or that are exempted from the excise tax under an applicable
income tax treaty. The excise tax paid by one party cannot be credited if, for example, the risk is
reinsured with a second party in a transaction that is also subject to the excise tax.

Many U.S. tax treaties provide an exemption from the excise tax, including the treaties
with Germany, Japan, Switzerland, and the United Kingdom.” To prevent persons from
inappropriately obtaining the benefits of exemption from the excise tax, the treaties generally
include an anti-conduit rule. The most common anti-conduit rule provides that the treaty
exemption applies to the excise tax only to the extent that the risks covered by the premiums are

6

el

8 Treas. Reg. sec. 1.1461-1(b), (c).

09 See Treas. Reg. sec. 1.1441-7(a) (definition of withholding agent includes foreign persons).

700 Sec. 1462.

01 Secs. 4371-4374.

792 Generally, when a foreign person qualifies for benefits under such a treaty, the United States is not

permitted to collect the insurance premiums excise tax from that person.
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not reinsured with a person not entitled to the benefits of the treaty (or any other treaty that
provides exemption from the excise tax).’®

2. Net-basis taxation of U.S.-source income

The United States taxes on a net basis the income of foreign persons that is “effectively
connected” with the conduct of a trade or business in the United States.”” Any gross income
derived by the foreign person that is not effectively connected with the person’s U.S. business is
not taken into account in determining the rates of U.S. tax applicable to the person’s income
from the business.”®

U.S. trade or business

A foreign person is subject to U.S. tax on a net basis if the person is engaged in a U.S.
trade or business. Partners in a partnership and beneficiaries of an estate or trust are treated as
engaged in the conduct of a trade or business within the United States if the partnership, estate,
or trust is so engaged.’*

The question whether a foreign person is engaged in a U.S. trade or business is factual
and has generated much case law. Basic issues include whether the activity constitutes business
rather than investing, whether sufficient activities in connection with the business are conducted
in the United States, and whether the relationship between the foreign person and persons
performing functions in the United States in respect of the business is sufficient to attribute those
functions to the foreign person.

The trade or business rules differ from one activity to another. The term “trade or
business within the United States” expressly includes the performance of personal services
within the United States.””’ If, however, a nonresident alien individual performs personal
services for a foreign employer, and the individual’s total compensation for the services and
period in the United States are minimal ($3,000 or less in total compensation and 90 days or
fewer of physical presence in a year), the individual is not considered to be engaged in a U.S.

73 In Rev. Rul. 2008-15, 2008-1 C.B. 633, the IRS provided guidance to the effect that the excise tax is
imposed separately on each reinsurance policy covering a U.S. risk. Thus, if a U.S. insurer or reinsurer reinsures a
U.S. risk with a foreign reinsurer, and that foreign reinsurer in turn reinsures the risk with a second foreign reinsurer,
the excise tax applies to both the premium to the first foreign reinsurer and the premium to the second foreign
reinsurer. In addition, if the first foreign reinsurer is resident in a jurisdiction with a tax treaty containing an excise
tax exemption, the revenue ruling provides that the excise tax still applies to both payments to the extent that the
transaction violates an anti-conduit rule in the applicable tax treaty. Even if no violation of an anti-conduit rule
occurs, under the revenue ruling, the excise tax still applies to the premiums paid to the second foreign reinsurer,
unless the second foreign reinsurer is itself entitled to an excise tax exemption.

4 Secs. 871(b), 882.
75 Secs. 871(b)(2), 882(a)(2).
706 Sec. 875.

707 Sec. 864(b).
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trade or business.””® Detailed rules govern whether trading in stocks or securities or
commodities constitutes the conduct of a U.S. trade or business.”” A foreign person who trades
in stock or securities or commodities in the United States through an independent agent generally
is not treated as engaged in a U.S. trade or business if the foreign person does not have an office
or other fixed place of business in the United States through which trades are carried out. A
foreign person who trades stock or securities or commodities for the person’s own account also
generally is not considered to be engaged in a U.S. business so long as the foreign person is not a
dealer in stock or securities or commodities.

For eligible foreign persons, U.S. bilateral income tax treaties restrict the application of
net-basis U.S. taxation. Under each treaty, the United States is permitted to tax business profits
only to the extent those profits are attributable to a U.S. permanent establishment of the foreign
person. The threshold level of activities that constitute a permanent establishment is generally
higher than the threshold level of activities that constitute a U.S. trade or business. For example,
a permanent establishment typically requires the maintenance of a fixed place of business over a
significant period of time.

Effectively connected income

A foreign person that is engaged in the conduct of a trade or business within the United
States is subject to U.S. net-basis taxation on the income that is “effectively connected” with the
business. Specific statutory rules govern whether income is ECI."!°

In the case of U.S.-source capital gain and U.S.-source income of a type that would be
subject to gross basis U.S. taxation, the factors taken into account in determining whether the
income is ECI include whether the income is derived from assets used in or held for use in the
conduct of the U.S. trade or business and whether the activities of the trade or business were a
material factor in the realization of the amount (the “asset use” and “business activities” tests).”!!
Under the asset use and business activities tests, due regard is given to whether the income, gain,
or asset was accounted for through the U.S. trade or business. All other U.S.-source income is
treated as ECL."!?

8 Sec. 864(b)(1).
79 Sec. 864(b)(2).
710" Sec. 864(c).

71 Sec. 864(c)(2).

712

Sec. 864(c)(3).

201





A foreign person who is engaged in a U.S. trade or business may have limited categories
of foreign-source income that are considered to be ECI.”'* Foreign-source income not included
in one of these categories (described next) generally is exempt from U.S. tax.

A foreign person’s income from foreign sources generally is considered to be ECI only if
the person has an office or other fixed place of business within the United States to which the
income is attributable and the income is in one of the following categories: (1) rents or royalties
for the use of patents, copyrights, secret processes or formulas, good will, trade-marks, trade
brands, franchises, or other like intangible properties derived in the active conduct of the trade or
business; (2) interest or dividends derived in the active conduct of a banking, financing, or
similar business within the United States or received by a corporation the principal business of
which is trading in stocks or securities for its own account; or (3) income derived from the sale
or exchange (outside the United States), through the U.S. office or fixed place of business, of
inventory or property held by the foreign person primarily for sale to customers in the ordinary
course of the trade or business, unless the sale or exchange is for use, consumption, or
disposition outside the United States and an office or other fixed place of business of the foreign
person in a foreign country participated materially in the sale or exchange.”'* Foreign-source
dividends, interest, and royalties are not treated as ECI if the items are paid by a foreign
corporation more than 50 percent (by vote) of which is owned directly, indirectly, or
constructively by the recipient of the income.”!”

In determining whether a foreign person has a U.S. office or other fixed place of
business, the office or other fixed place of business of an agent generally is disregarded. The
place of business of an agent other than an independent agent acting in the ordinary course of
business is not disregarded, however, if the agent either has the authority (regularly exercised) to
negotiate and conclude contracts in the name of the foreign person or has a stock of merchandise
from which he regularly fills orders on behalf of the foreign person.”!® If a foreign person has a
U.S. office or fixed place of business, income, gain, deduction, or loss is not considered
attributable to the office unless the office was a material factor in the production of the income,
gain, deduction, or loss and the office regularly carries on activities of the type from which the
income, gain, deduction, or loss was derived.”!’

713 This income is subject to net-basis U.S. taxation after allowance of a credit for any foreign income tax
imposed on the income. Sec. 906.

714 Sec. 864(c)(4)(B).
715 Sec. 864(c)(4)(D)(i).
716 Sec. 864(c)(5)(A).

17 Sec. 864(c)(5)(B).
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Special rules apply in determining the ECI of an insurance company. The foreign-source
income of a foreign corporation that is subject to tax under the insurance company provisions of
the Code is treated as ECI if the income is attributable to its United States business.’!®

Income, gain, deduction, or loss for a particular year generally is not treated as ECI if the
foreign person is not engaged in a U.S. trade or business in that year.”" If, however, income or
gain taken into account for a taxable year is attributable to the sale or exchange of property, the
performance of services, or any other transaction that occurred in a prior taxable year, the
determination whether the income or gain is taxable on a net basis is made as if the income were
taken into account in the earlier year and without regard to the requirement that the taxpayer be
engaged in a trade or business within the United States during the later taxable year.”?® If any
property ceases to be used or held for use in connection with the conduct of a U.S. trade or
business and the property is disposed of within 10 years after the cessation, the determination
whether any income or gain attributable to the disposition of the property is taxable on a net
basis is made as if the disposition occurred immediately before the property ceased to be used or
held for use in connection with the conduct of a U.S. trade or business and without regard to the
requirement that the taxpayer be engaged in a U.S. business during the taxable year for which the
income or gain is taken into account.”!

Transportation income from U.S. sources is treated as effectively connected with a
foreign person’s conduct of a U.S. trade or business only if the foreign person has a fixed place
of business in the United States that is involved in the earning of such income and substantially
all of such income of the foreign person is attributable to regularly scheduled transportation.”*?
If the transportation income is effectively connected with conduct of a U.S. trade or business, the
transportation income, along with transportation income that is from U.S. sources because the
transportation both begins and ends in the United States, may be subject to net-basis taxation.
Income from the international operation of a ship or aircraft may be eligible for an exemption
under section 883, provided that the foreign jurisdiction has extended reciprocity for U.S.

718 Se

o

. 864(c)(4)(C).
719 Sec. 864(c)(1)(B).
720 Sec. 864(c)(6).
721 Sec. 864(c)(7).

722

Sec. 887(b)(4).
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businesses;’*® whether the party claiming an exemption is eligible for the tax relief;’** and the
activities that give rise to the income qualify under relevant regulations.

Allowance of deductions

Taxable ECI is computed by taking into account deductions associated with gross ECI.
For this purpose, the apportionment and allocation of deductions is addressed in detailed
regulations. The regulations applicable to deductions other than interest expense set forth
general guidelines for allocating deductions among classes of income and apportioning
deductions between ECI and non-ECI. In some circumstances, deductions may be allocated on
the basis of units sold, gross sales or receipts, costs of goods sold, profits contributed, expenses
incurred, assets used, salaries paid, space used, time spent, or gross income received. More
specific guidelines are provided for the allocation and apportionment of research and
experimental expenditures, legal and accounting fees, income taxes, losses on dispositions of
property, and net operating losses. Detailed regulations under section 861 address the allocation
and apportionment of interest deductions. In general, interest is allocated and apportioned based
on assets rather than income.

3. Special rules
FIRPTA

A foreign person’s gain or loss from the disposition of a U.S. real property interest
(“USRPI”) is treated as ECI and, therefore, as taxable at the income tax rates applicable to U.S.
persons, including the rates for net capital gain. A foreign person subject to tax on this income is
required to file a U.S. tax return under the normal rules relating to receipt of ECL.”?° In the case
of a foreign corporation, the gain from the disposition of a USRPI may also be subject to the
branch profits tax at a 30-percent rate (or lower treaty rate).

The payor of income that FIRPTA treats as ECI (“FIRPTA income”) is generally
required to withhold U.S. tax from the payment.”?® The foreign person can request a refund with
its U.S. tax return, if appropriate, based on that person’s total ECI and deductions (if any) for the
taxable year.

23 The most recent compilation of countries that the United States recognizes as providing exemptions
lists countries in three groups: Twenty-seven countries are eligible for exemption on the basis of a review of the
legislation in the foreign jurisdiction; 39 nations exchanged diplomatic notes with the United States that grant
exemption to some extent; and more than 50 nations are parties with the United States to bilateral income tax treaties
that include a shipping article. Rev. Rul. 2008-17,2008-1 C.B. 626, modified by Ann. 2008-57, 2008-C.B. 1192,
2008.

724 Sec. 883(c) and regulations thereunder.

725 Sec. 897(a).

726 Sec. 1445 and Treasury regulations thereunder.
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Branch profits taxes

A domestic corporation owned by foreign persons is subject to U.S. income tax on its net
income. The earnings of the domestic corporation are subject to a second tax, this time at the
shareholder level, when dividends are paid. As described previously, when the shareholders are
foreign, the second-level tax is imposed at a flat rate and collected by withholding. Unless the
portfolio interest exemption or another exemption applies, interest payments made by a domestic
corporation to foreign creditors are likewise subject to U.S. tax. To approximate these second-
level withholding taxes imposed on payments made by domestic subsidiaries to their foreign
parent corporations, the United States taxes a foreign corporation that is engaged in a U.S. trade
or business through a U.S. branch on amounts of U.S. earnings and profits that are shifted out of,
or amounts of interest that are deducted by, the U.S. branch of the foreign corporation. These
branch taxes may be reduced or eliminated under an applicable income tax treaty.’?’

Under the branch profits tax, the United States imposes a tax of 30 percent on a foreign
corporation’s “dividend equivalent amount.”’?® The dividend equivalent amount generally is the
earnings and profits of a U.S. branch of a foreign corporation attributable to its ECL.7** Limited
categories of earnings and profits attributable to a foreign corporation’s ECI are excluded in
calculating the dividend equivalent amount.”*°

In arriving at the dividend equivalent amount, a branch’s effectively connected earnings
and profits are adjusted to reflect changes in a branch’s U.S. net equity (that is, the excess of the
branch’s assets over its liabilities, taking into account only amounts treated as connected with its
U.S. trade or business).”! The first adjustment reduces the dividend equivalent amount to the
extent the branch’s earnings are reinvested in trade or business assets in the United States (or
reduce U.S. trade or business liabilities). The second adjustment increases the dividend
equivalent amount to the extent prior reinvested earnings are considered remitted to the home
office of the foreign corporation.

Interest paid by a U.S. trade or business of a foreign corporation generally is treated as if
paid by a domestic corporation and therefore is subject to U.S. 30-percent withholding tax (if the
interest is paid to a foreign person and a Code or treaty exemption or reduction would not be
available if the interest were actually paid by a domestic corporation).”?? Certain “excess
interest” of a U.S. trade or business of a foreign corporation is treated as if paid by a U.S.

27 See Treas. Reg. sec. 1.884-1(g), -5.
28 Sec. 884(a).
79 Sec. 884(b).

730 See sec. 884(d)(2) (excluding, for example, earnings and profits attributable to gain from the sale of
domestic corporation stock that constitutes a U.S. real property interest described in section 897.

31 Sec. 884(b).

732 Sec. 884(f)(1)(A).
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corporation to a foreign parent and, therefore, is subject to U.S. 30-percent withholding tax.”**
For this purpose, excess interest is the excess of the interest expense of the foreign corporation
apportioned to the U.S. trade or business over the amount of interest paid by the trade or
business.

Earnings stripping

Taxpayers are limited in their ability to reduce the U.S. tax on the income derived from
their U.S. operations through certain earnings stripping transactions that involve interest
payments. If the payor’s debt-to-equity ratio exceeds 1.5 to 1 (a debt-to-equity ratio of 1.5 to 1
or less is considered a “safe harbor”), a deduction for disqualified interest paid or accrued by the
payor in a taxable year is generally disallowed to the extent of the payor’s excess interest
expense.’”** Disqualified interest includes interest paid or accrued to related parties when no
Federal income tax is imposed with respect to such interest;’* to unrelated parties in certain
instances in which a related party guarantees the debt (“guaranteed debt”); or to a REIT by a
taxable REIT subsidiary of that REIT. Excess interest expense is the amount by which the
payor’s net interest expense (that is, the excess of interest paid or accrued over interest income)
exceeds 50 percent of its adjusted taxable income (generally taxable income computed without
regard to deductions for net interest expense, net operating losses, domestic production activities
under section 199, depreciation, amortization, and depletion). Interest amounts disallowed under
these rules can be carried forward indefinitely and are allowed as a deduction to the extent of
excess limitation in a subsequent tax year. In addition, any excess limitation (that is, the excess,
if any, of 50 percent of the adjusted taxable income of the payor over the payor’s net interest
expense) can be carried forward three years.

733 Sec. 884(H)(1)(B).

734 Sec. 163()).

735 If a tax treaty reduces the rate of tax on interest paid or accrued by the taxpayer, the interest is treated as
interest on which no Federal income tax is imposed to the extent of the same proportion of such interest as the rate

of tax imposed without regard to the treaty, reduced by the rate of tax imposed under the treaty, bears to the rate of
tax imposed without regard to the treaty. Sec. 163(G)(5)(B).
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D. U.S. Tax Rules Applicable to Foreign Activities of U.S. Persons (Outbound)
1. Ingeneral

In general, income earned directly by a U.S. person from the conduct of a foreign
business is taxed on a current basis,’*® but income earned indirectly from a separate legal entity
operating the foreign business is not. Instead, active foreign business income earned by a U.S.
person indirectly through an interest in a foreign corporation generally is not subject to U.S. tax
until the income is distributed as a dividend to the U.S. person. Certain anti-deferral regimes
may cause the U.S. owner to be taxed on a current basis in the United States on certain categories
of passive or highly mobile income earned by the foreign corporation regardless of whether the
income has been distributed as a dividend to the U.S. owner. The main anti-deferral regimes that
provide such exceptions are the controlled foreign corporation (“CFC”) rules of subpart F’>7 and
the passive foreign investment company (“PFIC”) rules.”® A foreign tax credit generally is
available to offset, in whole or in part, the U.S. tax owed on foreign-source income, whether the
income is earned directly by the domestic corporation, repatriated as an actual dividend, or
included in the domestic parent corporation’s income under one of the anti-deferral regimes.”’

2. Anti-deferral regimes

Subpart F

Subpart F,’* applicable to CFCs and their shareholders, is the main anti-deferral regime
of relevance to a U.S.-based multinational corporate group. A CFC generally is defined as any
foreign corporation if U.S. persons own (directly, indirectly, or constructively) more than 50
percent of the corporation’s stock (measured by vote or value), taking into account only those
U.S. persons that are within the meaning of the term “United States shareholder,” which refers
only to those U.S. persons who own at least 10 percent of the stock (measured by vote only).”!

Subpart F income

Under the subpart F rules, the United States generally taxes the 10-percent U.S.
shareholders of a CFC on their pro rata shares of certain income of the CFC (referred to as

736 A U.S. citizen or resident living abroad may be eligible to exclude from U.S. taxable income certain
foreign earned income and foreign housing costs under section 911. For a description of this exclusion, see Present
Law and Issues in U.S. Taxation of Cross-Border Income (JCX-42-11), September 6, 2011, p. 52.

37 Secs. 951-964.

38 Secs. 1291-1298.

39 Secs. 901, 902, 960, 1293(f).

740 Secs. 951-964.

741 Secs. 951(b), 957, 958. The term “United States shareholder” is used interchangeably herein with “U.S.
shareholder.”

207





“subpart F income”), without regard to whether the income is distributed to the shareholders.”*?
In effect, the United States treats the 10-percent U.S. shareholders of a CFC as having received a
current distribution of the corporation’s subpart F income. With exceptions described below,
subpart F income generally includes passive income and other income that is readily movable
from one taxing jurisdiction to another. Subpart F income consists of foreign base company
income,”* insurance income,’** and certain income relating to international boycotts and other

violations of public policy.’

Foreign base company income consists of foreign personal holding company income,
which includes passive income such as dividends, interest, rents, and royalties, and a number of
categories of income from business operations, including foreign base company sales income,
foreign base company services income, and foreign base company oil-related income.”*

Insurance income subject to current inclusion under the subpart F rules includes any
income of a CFC attributable to the issuing or reinsuring of any insurance or annuity contract in
connection with risks located in a country other than the CFC’s country of organization.

Subpart F insurance income also includes income attributable to an insurance contract in
connection with risks located within the CFC’s country of organization as the result of an
arrangement under which another corporation receives a substantially equal amount of
consideration for insurance of other country risks. Finally, special rules apply under subpart F
with respect to related person insurance income’’ in order to address captive insurance
companies.”*® Under these rules, the threshold for determining control is reduced to 25 percent,
and any level of stock ownership by a U.S. person in such corporation is sufficient for the person
to be treated as a U.S. shareholder.

Investments in U.S. property

The 10-percent U.S. shareholders of a CFC also are required to include currently in
income for U.S. tax purposes their pro rata shares of the corporation’s untaxed earnings invested

72 Sec. 951(a).

743

Sec. 954.
744

Sec. 953.

745 Se

[¢]

. 952(a)(3)-(5).

746

Sec. 954.

47 Sec. 953(c). Related person insurance income is defined for this purpose to mean any insurance income
attributable to a policy of insurance or reinsurance with respect to which the primary insured is either a U.S.
shareholder (within the meaning of the provision) in the foreign corporation receiving the income or a person related
to such a shareholder.

748 Joint Committee on Taxation, General Explanation of the Tax Reform Act of 1986 (JCS-10-87), May 4,
1987, p. 968.
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in certain items of U.S. property.”* This U.S. property generally includes tangible property
located in the United States, stock of a U.S. corporation, an obligation of a U.S. person, and
certain intangible assets, such as patents and copyrights, acquired or developed by the CFC for
use in the United States.”>® There are specific exceptions to the general definition of U.S.
property, including for bank deposits, certain export property, and certain trade or business
obligations.”! The inclusion rule for investment of earnings in U.S. property is intended to
prevent taxpayers from avoiding U.S. tax on dividend repatriations by repatriating CFC earnings
through non-dividend payments, such as loans to U.S. persons.

Subpart F exceptions

Several exceptions to the broad definition of subpart F income permit continued deferral
for income from certain transactions, dividends, interest and certain rents and royalties received
by a CFC from a related corporation organized and operating in the same foreign country in
which the CFC is organized.”* The same-country exception is not available to the extent that
the payments reduce the subpart F income of the payor. A second exception from foreign base
company income and insurance income is available for any item of income received by a CFC if
the taxpayer establishes that the income was subject to an effective foreign income tax rate
greater than 90 percent of the maximum U.S. corporate income tax rate (that is, more than 90
percent of 35 percent, or 31.5 percent).”>3

A provision colloquially referred to as the “CFC look-through” rule excludes from
foreign personal holding company income dividends, interest, rents, and royalties received or
accrued by one CFC from a related CFC (with relation based on control) to the extent
attributable or properly allocable to non-subpart-F income of the payor.”** The look-through rule
applies to taxable years of foreign corporations beginning before January 1, 2020, and to taxable
years of U.S. shareholders with or within which such taxable years of foreign corporations
end.”

7

N

9 Secs. 951(a)(1)(B), 956.

730 Sec. 956(c)(1).

751

Sec. 956(c)(2).

752 Sec. 954(c)(3).

753 Sec. 954(b)(4).

73 Sec. 954(c)(6).

755 See section 144 of the Protecting Americans from Tax Hikes Act of 2015 (Division Q of Pub. L. No.
114-113), H.R. 2029 [“the PATH Act of 2015”’], which extended section 954(c)(6) for five years. Congress has
previously extended the application of section 954(c)(6) several times, most recently in the Tax Increase Prevention
Act 0of 2014, Pub. L. No. 113-295; Pub. L. No. 107-147, sec. 614, 2002; Pub. L. No. 106-170, sec. 503, 1999; Pub.
L. No. 105-277, 1998.
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There is also an exclusion from subpart F income for certain income of a CFC that is
derived in the active conduct of banking or financing business (“active financing income”),
which applies to all taxable years of the foreign corporation beginning after December 31, 2014,
and for taxable years of the shareholders that end during or within such taxable years of the
corporation.””® With respect to income derived in the active conduct of a banking, financing, or
similar business, a CFC is required to be predominantly engaged in such business and to conduct
substantial activity with respect to such business in order to qualify for the active financing
exceptions. In addition, certain nexus requirements apply, which provide that income derived by
a CFC or a qualified business unit (“QBU”) of a CFC from transactions with customers is
eligible for the exceptions if, among other things, substantially all of the activities in connection
with such transactions are conducted directly by the CFC or QBU in its home country, and such
income is treated as earned by the CFC or QBU in its home country for purposes of such
country’s tax laws. Moreover, the exceptions apply to income derived from certain cross border
transactions, provided that certain requirements are met.

In the case of a securities dealer, an exception from foreign personal holding company
income applies to any interest or dividend (or certain equivalent amounts) from any transaction,
including a hedging transaction or a transaction consisting of a deposit of collateral or margin,
entered into in the ordinary course of the dealer’s trade or business as a dealer in securities
within the meaning of section 475.7%" In the case of a QBU of the dealer, the income is required
to be attributable to activities of the QBU in the country of incorporation, or to a QBU in the
country in which the QBU both maintains its principal office and conducts substantial business
activity. A coordination rule provides that, for securities dealers, this exception generally takes
precedence over the exception for active financing income.

Income is treated as active financing income only if, among other requirements, it is
derived by a CFC or by a QBU of that CFC. Certain activities conducted by persons related to
the CFC or its QBU are treated as conducted directly by the CFC or QBU.”® An activity
qualifies under this rule if the activity is performed by employees of the related person and if the
related person is an eligible CFC, the home country of which is the same as the home country of
the related CFC or QBU; the activity is performed in the home country of the related person; and
the related person receives arm’s-length compensation that is treated as earned in the home
country. Income from an activity qualifying under this rule is excluded from subpart F income
so long as the other active financing requirements are satisfied.

Certain income of a qualifying branch of a qualifying insurance company with respect to
risks located within the home country of the branch or within the CFC’s country of creation or
organization are also excepted from foreign personal holding company income, provided that
certain requirements are met. Further, additional exceptions from insurance income and from

736 Sec. 954(h). See section 128 of the PATH Act of 2015, which made the active financing exception
permanent.

57 Sec. 954(c)(2)(C).

758 Sec. 954(h)(3)(E).
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foreign personal holding company income apply for certain income of certain CFCs or branches
with respect to risks located in a country other than the United States, provided that the
requirements for these exceptions, including reserve requirements, are met.”>

Exclusion of previously taxed earnings and profits

A 10-percent U.S. shareholder of a CFC may exclude from its income actual distributions
of earnings and profits from the CFC that were previously included in the 10-percent U.S.
shareholder’s income under subpart F.”®® Any income inclusion (under section 956) resulting
from investments in U.S. property may also be excluded from the 10-percent U.S. shareholder’s
income when such earnings are ultimately distributed.”®! Ordering rules provide that
distributions from a CFC are treated as coming first out of earnings and profits of the CFC that
have been previously taxed under subpart F, then out of other earnings and profits.’s?

Basis adjustments

In general, a 10-percent U.S. shareholder of a CFC receives a basis increase with respect
to its stock in the CFC equal to the amount of the CFC’s earnings that are included in the
10-percent U.S. shareholder’s income under subpart F.”%® Similarly, a 10-percent U.S.
shareholder of a CFC generally reduces its basis in the CFC’s stock in an amount equal to any
distributions that the 10-percent U.S. shareholder receives from the CFC that are excluded from
its income as previously taxed under subpart F.7¢4

Passive foreign investment companies

The Tax Reform Act of 19867% established the PFIC anti-deferral regime. A PFIC is
generally defined as any foreign corporation if 75 percent or more of its gross income for the
taxable year consists of passive income, or 50 percent or more of its assets consists of assets that

759 Subject to approval by the IRS, a taxpayer may establish that the reserve of a life insurance company
for life insurance and annuity contracts is the amount taken into account in determining the foreign statement reserve
for the contract (reduced by catastrophe, equalization, or deficiency reserve or any similar reserve). IRS approval is
to be based on whether the method, the interest rate, the mortality and morbidity assumptions, and any other factors
taken into account in determining foreign statement reserves (taken together or separately) provide an appropriate
means of measuring income for Federal income tax purposes.

760 Sec. 959(a)(1).
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' Sec. 959(a)(2).
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2 Sec. 959(c).
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3 Sec. 961(a).
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4 Sec. 961(b).

765 Pub. L. No. 99-514.
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produce, or are held for the production of, passive income.”® Alternative sets of income
inclusion rules apply to U.S. persons that are shareholders in a PFIC, regardless of their
percentage ownership in the company. One set of rules applies to PFICs that are qualified
electing funds, under which electing U.S. shareholders currently include in gross income their
respective shares of the company’s earnings, with a separate election to defer payment of tax,
subject to an interest charge, on income not currently received.’®” A second set of rules applies
to PFICs that are not qualified electing funds, under which U.S. shareholders pay tax on certain
income or gain realized through the company, plus an interest charge that is attributable to the
value of deferral.”®® A third set of rules applies to PFIC stock that is marketable, under which
electing U.S. shareholders currently take into account as income (or loss) the difference between
the fair market value of the stock as of the close of the taxable year and their adjusted basis in
such stock (subject to certain limitations), often referred to as “marking to market.””’®

Under the PFIC regime, passive income is any income which is of a kind that would be
foreign personal holding company income, including dividends, interest, royalties, rents, and
certain gains on the sale or exchange of property, commodities, or foreign currency. However,
among other exceptions, passive income does not include any income derived in the active
conduct of an insurance business by a corporation that is predominantly engaged in an insurance
business and that would be subject to tax under subchapter L if it were a domestic corporation.””®
In applying the insurance exception, the IRS analyzes whether risks assumed under contracts
issued by a foreign company organized as an insurer are truly insurance risks, whether the risks
are limited under the terms of the contracts, and the status of the company as an insurance
company.’’!

Other anti-deferral rules

The subpart F and PFIC rules are not the only anti-deferral regimes. Other rules that
impose current U.S. taxation on income earned through corporations include the accumulated
earnings tax rules’’? and the personal holding company rules.

Rules for coordination among the anti-deferral regimes are provided to prevent U.S.
persons from being subject to U.S. tax on the same item of income under multiple regimes. For

766 Sec. 1297.
767 Secs. 1293-1295.

768 Sec. 1291.

7

=

° Sec. 1296.

7

Q

0 Sec. 1297(b)(2)(B).

771 Notice 2003-34, 2003-C.B. 1 990, June 9, 2003. See also, Prop. Treas. Reg. sec. 1.1297-4, 26 CFR Part
1, REG-108214-15, April 24, 2015.

772 Secs. 531-537.
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example, a corporation generally is not treated as a PFIC with respect to a particular shareholder
if the corporation is also a CFC and the shareholder is a 10-percent U.S. shareholder. Thus,
subpart F is allowed to trump the PFIC rules.

3. Foreign tax credit

Subject to certain limitations, U.S. citizens, resident individuals, and domestic
corporations are allowed to claim credit for foreign income taxes they pay. A domestic
corporation that owns at least 10 percent of the voting stock of a foreign corporation is allowed a
“deemed-paid” credit for foreign income taxes paid by the foreign corporation that the domestic
corporation is deemed to have paid when the related income is distributed as a dividend or is
included in the domestic corporation’s income under the anti-deferral rules.””?

The foreign tax credit generally is limited to a taxpayer’s U.S. tax liability on its foreign-
source taxable income (as determined under U.S. tax accounting principles). This limit is
intended to ensure that the credit serves its purpose of mitigating double taxation of foreign-
source income without offsetting U.S. tax on U.S.-source income.”’* The limit is computed by
multiplying a taxpayer’s total U.S. tax liability for the year by the ratio of the taxpayer’s foreign-
source taxable income for the year to the taxpayer’s total taxable income for the year. If the total
amount of foreign income taxes paid and deemed paid for the year exceeds the taxpayer’s
foreign tax credit limitation for the year, the taxpayer may carry back the excess foreign taxes to
the previous year or carry forward the excess taxes to one of the succeeding 10 years.””

The computation of the foreign tax credit limitation requires a taxpayer to determine the
amount of its taxable income from foreign sources in each limitation category (described below)
by allocating and apportioning deductions between U.S.-source gross income, on the one hand,
and foreign-source gross income in each limitation category, on the other. In general, deductions
are allocated and apportioned to the gross income to which the deductions factually relate.”’¢
However, subject to certain exceptions, deductions for interest expense and research and
experimental expenses are apportioned based on taxpayer ratios.””’ In the case of interest
expense, this ratio is the ratio of the corporation’s foreign or domestic (as applicable) assets to its
worldwide assets. In the case of research and experimental expenses, the apportionment ratio is
based on either sales or gross income. All members of an affiliated group of corporations

7
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3 Secs. 901, 902, 960, 1291(g).
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4 Secs. 901, 904.
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5> Sec. 904(c).
776 Treas. Reg. sec. 1.861-8(b), Temp. Treas. Reg. sec. 1.861-8T(c).

777 Temp. Treas. Reg. sec. 1.861-9T, Treas. Reg. sec. 1.861-17.
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generally are treated as a single corporation for purposes of determining the apportionment
ratios.””®

The term “affiliated group” is determined generally by reference to the rules for
determining whether corporations are eligible to file consolidated returns.””® These rules exclude
foreign corporations from an affiliated group.’®® Interest expense allocation rules permitting a
U.S. affiliated group to apportion the interest expense of the members of the U.S. affiliated group
on a worldwide-group basis were modified in 2004, and initially effective for taxable years
beginning after December 31, 2008.78! The effective date of the modified rules has been delayed
to January 1, 2021.7%? A result of this rule is that interest expense of foreign members of a U.S.
affiliated group is taken into account in determining whether a portion of the interest expense of
the domestic members of the group must be allocated to foreign-source income. An allocation to
foreign-source income generally is required only if, in broad terms, the domestic members of the
group are more highly leveraged than is the entire worldwide group. The new rules are generally
expected to reduce the amount of the U.S. group’s interest expense that is allocated to foreign-
source income.

The foreign tax credit limitation is applied separately to passive category income and to
general category income.”® Passive category income includes passive income, such as portfolio
interest and dividend income, and certain specified types of income. All other income is in the
general category. Passive income is treated as general category income if it is earned by a
qualifying financial services entity. Passive income is also treated as general category income if
it is highly taxed (that is, if the foreign tax rate is determined to exceed the highest rate of tax
specified in Code section 1 or 11, as applicable). Dividends (and subpart F inclusions), interest,
rents, and royalties received by a 10-percent U.S. shareholder from a CFC are assigned to a
separate limitation category by reference to the category of income out of which the dividends or

778 Sec. 864(e)(1), (6); Temp. Treas. Reg. sec. 1.861-14T(e)(2).

7 Secs. 864(e)(5), 1504.

70 Sec. 1504(b)(3).

81 Sec. 864(f); “American Jobs Creation Act of 2004 (“AJCA”), Pub. L. 108-357, sec. 401(a).
782 Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147, sec. 551(a).

83 Sec. 904(d). AJCA generally reduced the number of income categories from nine to two, effective for
tax years beginning in 2006. Before AJCA, the foreign tax credit limitation was applied separately to the following
categories of income: (1) passive income, (2) high withholding tax interest, (3) financial services income, (4)
shipping income, (5) certain dividends received from noncontrolled section 902 foreign corporations (also known as
“10/50 companies”), (6) certain dividends from a domestic international sales corporation or former domestic
international sales corporation, (7) taxable income attributable to certain foreign trade income, (8) certain
distributions from a foreign sales corporation or former foreign sales corporation, and (9) any other income not
described in items (1) through (8) (so-called “general basket” income). A number of other provisions of the Code,
including several enacted in 2010 as part of Pub. L. No. 111-226, create additional separate categories in specific
circumstances or limit the availability of the foreign tax credit in other ways. See, €.g., secs. 865(h), 901(j),
904(d)(6), 904(h)(10).
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other payments were made.’”®* Dividends received by a 10-percent corporate shareholder of a
foreign corporation that is not a CFC are also categorized on a look-through basis.”®®

Special rules apply to the allocation of income and losses from foreign and U.S. sources
within each category of income.”®® Foreign losses from one category will first be used to offset
income from foreign sources of other categories. If there remains an overall foreign loss, it will
be deducted against income from U.S. sources. The same principle applies to losses from U.S.
sources. In subsequent years, the losses that were deducted against another category or source of
income will be recaptured. That is, an equal amount of income from the same category or source
that generated a loss in the prior year will be recharacterized as income from the other category
or source against which the loss was deducted. Up to 50 percent of income from one source in
any subsequent year will be recharacterized as income from the other source, whereas foreign-
source income in a particular category can be fully recharacterized as income in another category
until the losses from prior years are fully recaptured.’®’

In addition to the foreign tax credit limitation just described, a taxpayer’s ability to claim
a foreign tax credit may be further limited by a matching rule that prevents the separation of
creditable foreign taxes from the associated foreign income. Under this rule, a foreign tax
generally is not taken into account for U.S. tax purposes, and thus no foreign tax credit is
available with respect to that foreign tax, until the taxable year in which the related income is
taken into account for U.S. tax purposes.’s?

4. Special rules

Dual consolidated loss rules

Under the rules applicable to corporations filing consolidated returns, a dual consolidated
loss (“DCL”) is any net operating loss of a domestic corporation if the corporation is subject to
an income tax of a foreign country without regard to whether such income is from sources in or
outside of such foreign country, or if the corporation is subject to such a tax on a residence basis
(a “dual resident corporation”).”® A DCL generally cannot be used to reduce the taxable income
of any member of the corporation’s affiliated group. Losses of a separate unit of a domestic
corporation (a foreign branch or an interest in a hybrid entity owned by the corporation) are
subject to this limitation in the same manner as if the unit were a wholly owned subsidiary of

784 Sec. 904(d)(3). The subpart F rules applicable to CFCs and their 10-percent U.S. shareholders are
described below.

75 Sec. 904(d)(4).

7

%

% Secs. 904(), (g).

7 Secs. 904(f)(1), (2)(1).

788 Sec. 909.
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]
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%

9 Sec. 1503(d).
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such corporation. An exemption is available under Treasury regulations in the case of DCLs for
which a domestic use election (that is, an election to use the loss only for domestic, and not
foreign, tax purposes) has been made.”® Recapture is required, however, upon the occurrence of
certain triggering events, including the conversion of a separate unit to a foreign corporation and
the transfer of 50 percent or more of the assets of a separate unit within a twelve-month
period.”!

Temporary dividends-received deduction for repatriated foreign earnings

AJCA section 421 added to the Code section 965, a temporary provision intended to
encourage U.S. multinational companies to repatriate foreign earnings. Under section 965, for
one taxable year certain dividends received by a U.S. corporation from its CFCs were eligible for
an 85-percent dividends-received deduction. At the taxpayer’s election, this deduction was
available for dividends received either during the taxpayer’s first taxable year beginning on or
after October 22, 2004, or during the taxpayer’s last taxable year beginning before such date.

The temporary deduction was subject to a number of general limitations. First, it applied
only to cash repatriations generally in excess of the taxpayer’s average repatriation level
calculated for a three-year base period preceding the year of the deduction. Second, the amount
of dividends eligible for the deduction was generally limited to the amount of earnings shown as
permanently invested outside the United States on the taxpayer’s recent audited financial
statements. Third, to qualify for the deduction, dividends were required to be invested in the
United States according to a domestic reinvestment plan approved by the taxpayer’s senior
management and board of directors.”*?

No foreign tax credit (or deduction) was allowed for foreign taxes attributable to the
deductible portion of any dividend.”*® For this purpose, the taxpayer was permitted to
specifically identify which dividends were treated as carrying the deduction and which dividends
were not. In other words, the taxpayer was allowed to choose which of its dividends were
treated as meeting the base-period repatriation level (and thus carry foreign tax credits, to the
extent otherwise allowable), and which of its dividends were treated as part of the excess eligible
for the deduction (and thus subject to proportional disallowance of any associated foreign tax

70 Treas. Reg. sec. 1.1503(d)-6(d).
1 See Treas. Reg. sec. 1.1503(d)-6(e)(1).

72 Section 965(b)(4). The plan was required to provide for the reinvestment of the repatriated dividends in
the United States, including as a source for the funding of worker hiring and training, infrastructure, research and
development, capital investments, and the financial stabilization of the corporation for the purposes of job retention
or creation.

793 Sec. 965(d)(1).
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credits).”* Deductions were disallowed for expenses that were directly allocable to the
deductible portion of any dividend.”’

Domestic international sales corporations

A domestic international sales corporations (“DISC”) is a domestic corporation that
satisfies the following conditions: 95 percent of its gross receipts must be qualified export
receipts; 95 percent of the sum of the adjusted bases of all its assets must be attributable to the
sum of the adjusted bases of qualified export assets; the corporation must have no more than one
class of stock; the par or stated value of the outstanding stock must be at least $2,500 on each
day of the taxable year; and an election must be in effect to be taxed as a DISC.”® In general, a
DISC is not subject to corporate-level tax and offers limited deferral of tax liability to its
shareholders.”” DISC income attributable to a maximum of $10 million annually of qualified
export receipts is generally exempt from income tax at both the corporate and shareholder level.
Shareholders must pay interest to account for the benefit of deferring the tax liability on
undistributed DISC income related to this $10 million maximum annual amount.”® Such entities
are also referred to as interest charge DISCs, or IC-DISCs. Shareholders of a DISC are deemed
to receive a dividend out of current earnings and profits from qualified export receipts in excess
of $10 million.”®® Gain on the sale of DISC stock is treated as a dividend to the extent of
accumulated DISC income.?”’ The shareholders of a corporation which is not a DISC, but was a
DISC in a previous taxable year, and which has previously taxed income or accumulated DISC
income, are also required to pay interest on the deferral benefit, and gain on the sale or exchange
of stock in such corporation is treated as a dividend.

74 Accordingly, taxpayers generally were expected to pay regular dividends out of high-taxed CFC
earnings (thereby generating deemed-paid credits available to offset foreign-source income) and section 965
dividends out of low-taxed CFC earnings (thereby availing themselves of the 85-percent deduction).

75 Sec. 965(d)(2).

796 Secs. 992(a) and (b). If a corporation fails to satisfy either or both of the 95-percent tests, it is deemed
to satisfy such tests if it makes a pro rata distribution of its gross receipts which are not qualified export receipts and
the fair market value of its assets which are not qualified export assets. Sec. 992(¢).

77 Sec. 991. Prior to the 1984 Revenue Act (Pub. L. 98-369), DISCs were eligible for more generous tax
benefits that were eliminated in favor of the since-repealed foreign sales corporation regime (“FSC”). An overview
of the history of the DISCs and FSCs regimes is provided in Joseph Isenbergh, Vol. 3 U.S. Taxation of Foreign
Persons and Foreign Income, Para. 81. (Fourth Ed. 2016).

798 The rate is the average of one-year constant maturity Treasury yields. The deferral benefit is the excess

of the amount of tax for which the shareholder would be liable if deferred DISC income were included as ordinary
income over the actual tax liability of such shareholder. Sec. 995(f).

7 The amount of the deemed distribution is the sum of several items, including qualified export receipts
in excess of $10 million. See sec. 955(b).

800 Sec. 995(c).

217





IV. INTERNATIONAL TAX REFORM
A. Establishment of Participation Exemption System for Taxation of Foreign Income

1. Deduction for foreign-source portion of dividends received by domestic corporations
from specified 10-percent owned foreign corporations

Description of Proposal

In general

The proposal provides for an exemption for certain foreign income. This exemption is
provided for by means of a 100-percent deduction for the foreign-source portion of dividends
received from specified 10-percent owned foreign corporations by domestic corporations that are
United States shareholders of those foreign corporations within the meaning of section 951(b) 8!
(referred to here as “DRD”).

A specified 10-percent owned foreign corporation is any foreign corporation (other than a
PFIC that is not also a CFC) with respect to which any domestic corporation is a U.S.
shareholder.?*

Foreign-source portion of a dividend

The DRD is available only for the foreign-source portion of dividends received by a
domestic corporation from specified 10-percent owned foreign corporations. The foreign-source
portion of any dividend is the amount that bears the same ratio to the dividend as the
undistributed foreign earnings bears to the total undistributed earnings. Undistributed earnings
are the amount of the earnings and profits of a specified 10-percent owned foreign corporation®’?
as of the close of the taxable year of the specified 10-percent owned foreign corporation in which
the dividend is distributed and not reduced by dividends®** distributed during that taxable year.
Undistributed foreign earnings are the portion of the undistributed earnings attributable to neither
income described in section 245(a)(5)(A) nor section 245(a)(5)(B), without regard to section
245(a)(12).

801 Under section 951(b), a domestic corporation is a United States shareholder of a foreign corporation if

it owns, within the meaning of section 958(a), or is considered as owning by applying the rules of section 958(b), 10
percent or more of the voting stock of the foreign corporation.
802 Secs. 1297, 1298.

803 Computed in accordance with secs. 964(a) and 986.

804 Pyrsuant to section 959(d), a distribution of previously taxed income does not constitute a dividend
even if it reduces earnings and profits.
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Hybrid dividends

The DRD is not available for any dividend received by a U.S. shareholder from a
controlled foreign corporation if the dividend is a hybrid dividend. A hybrid dividend is an
amount received from a controlled foreign corporation for which a deduction would be allowed
under this proposal and for which the specified 10-percent owned foreign corporation received a
deduction (or other tax benefit) from taxes imposed by a foreign country.

If a controlled foreign corporation with respect to which a domestic corporation is a U.S.
shareholder receives a hybrid dividend from any other controlled foreign corporation with
respect to which the domestic corporation is also a U.S. shareholder, then the hybrid dividend is
treated for purposes of section 951(a)(1)(A) as subpart F income of the recipient controlled
foreign corporation for the taxable year of the controlled foreign corporation in which the
dividends was received and the U.S. shareholder includes in gross income an amount equal to the
shareholder’s pro rata share of the subpart F income, determined in the same manner as section
951(a)(2).

Foreign tax credit disallowance

No foreign tax credit or deduction is allowed for any taxes paid or accrued with respect to
a dividend that qualifies for the DRD.

For purposes of computing the section 904(a) foreign tax credit limitation, a domestic
corporation that is a U.S. shareholder of a specified 10-percent owned foreign corporation must
compute its foreign-source taxable income (and entire taxable income) by disregarding the
foreign-source portion of any dividend received from that foreign corporation for which the
DRD is taken, as well as and any deductions properly allocable or apportioned to that foreign-
source portion or the stock with respect to which it is paid.

Holding period requirement

A domestic corporation is not permitted a DRD in respect of any dividend on any share
of stock that is held by the domestic corporation for 365 days or less during the 731-day period
beginning on the date that is 365 days before the date on which the share becomes ex-dividend
with respect to the dividend. For this purpose, the holding period requirement is treated as met
only if the specified 10-percent owned foreign corporation is a specified 10-percent owned
foreign corporation at all times during the period and the taxpayer is a U.S. shareholder with
respect to such specified 10-percent owned foreign corporation at all times during the period.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017 and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.
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2. Special rules relating to sales or transfers involving specified 10-percent owned foreign
corporations

Description of Proposal

Sales by United States persons of stock

In the case of the sale or exchange by a domestic corporation of stock in a foreign
corporation held for one year or more, the proposal provides that any amount received by the
domestic corporation which is treated as a dividend for purposes of section 1248, is treated as a
dividend for purposes of applying the proposal.

Reduction in basis of certain foreign stock

Solely for the purpose of determining a loss, a domestic corporate shareholder's adjusted
basis in the stock of a specified 10-percent owned foreign corporation (as defined in this
proposal) is reduced by an amount equal to the portion of any dividend received with respect to
such stock from such foreign corporation that was not taxed by reason of a dividends received
deduction allowable under section 245A in any taxable year of such domestic corporation. This
rule applies in coordination with section 1059, such that any reduction in basis required pursuant
to this proposal will be disregarded, to the extent the basis in the specified 10-percent owned
foreign corporation's stock has already been reduced pursuant to section 1059.

Sale by a CFC of a lower-tier CFC

If for any taxable year of a CFC beginning after December 31, 2017, an amount is treated as
a dividend under section 964(e)(1) because of a sale or exchange by the CFC of stock in another
foreign corporation held for a year or more, then: (i) the foreign-source portion of the dividend is
treated as subpart F income of the selling CFC for purposes of section 951(a)(1)(A), (ii) a United
States shareholder with respect to the selling CFC includes in gross income for the taxable year
of the shareholder with or within the taxable year of the CFC ends, an amount equal to the
shareholder's pro rata share (determined in the same manner as under section 951(a)(2)) of the
amount treated as subpart F income under (i), and (iii) the deduction under section 245A(a) is
allowable to the United States shareholder with respect to the subpart F income included in gross
income under (ii) in the same manner as if the subpart F income were a dividend received by the
shareholder from the selling CFC.

In the case of a sale or exchange by a CFC of stock in another corporation in a taxable
year of the selling CFC beginning after December 31, 2017, to which this proposal applies if
gain were recognized, the earnings and profits of the selling controlled foreign corporation is not
reduced by any loss from the sale or exchange.

Inclusion of transferred loss amount in certain assets transfers

Under the proposal, if a domestic corporation transfers substantially all of the assets of a
foreign branch (within the meaning of section 367(a)(3)(C)) to a specified 10-percent owned
foreign corporation with respect to which it is a U.S. shareholder after the transfer, the domestic
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corporation includes in gross income an amount equal to the transferred loss amount, subject to
certain limitations.

The transferred loss amount is the excess (if any) of: (1) losses incurred by the foreign
branch after December 31, 2017, and before the transfer, for which a deduction was allowed to
the domestic corporation, over (2) the sum of certain taxable income earned by the foreign
branch and gain recognized by reason of an overall foreign loss recapture arising out of
disposition of assets on account of the underlying transfer. For the purposes of (2), only taxable
income of the foreign branch in taxable years after the loss is incurred through the close of the
taxable year of the transfer, is included. The transferred loss amount is reduced by the amount of
gain recognized by the taxpayer (other than gain recognized by reason of an overall foreign loss
recapture) on account of the transfer.

The amount of loss included in the gross income of the taxpayer under the proposed rule
above for any taxable year cannot exceed the amount allowed as a deduction under new section
245A for the taxable year (taking into account dividends received from all specified 10-percent
owned foreign corporations with respect to which the taxpayer is a U.S. shareholder). Any
amount not included in gross income for a taxable year because of this proposed rule is included
in gross income in the succeeding taxable year.

Amounts included in gross income by reason of the proposal are treated as derived from
sources within the United States. Consistent with regulations or guidance that the Secretary of
the Treasury may prescribe, proper adjustments are made in the adjusted basis of the taxpayer’s
stock in the specified 10-percent owned foreign corporation to which the transfer is made, and in
the transferee’s adjusted basis in the property transferred, to reflect amounts included in gross
income under this proposal.

Effective Date

The proposal relating to reduction of basis in certain foreign stock for the purposes of
determining a loss is effective for dividends received in taxable years beginning after December
31, 2017.

The proposal relating to transfer of loss amounts from foreign branches to certain foreign
corporations is effective for transfers after December 31, 2017.

3. Treatment of deferred foreign income upon transition to participation exemption system
of taxation

Description of Proposal

In general

The proposal generally requires that, for the last taxable year beginning before January 1,
2018, any U.S. shareholder of a specified foreign corporation must include in income its pro rata
share of the undistributed, non-previously-taxed post-1986 foreign earnings of the corporation
(“mandatory inclusion”). For purposes of this proposal, a specified foreign corporation is any
foreign corporation that has at least one U.S. shareholder. It does not include PFICs that are not
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also CFCs. A portion of that pro rata share of foreign earnings is deductible; the amount of the
deductible portion depends upon whether the deferred earnings are held in cash or other assets.
The deduction results in a reduced rate of tax with respect to income from the required inclusion
of pre-effective date earnings. A corresponding portion of the credit for foreign taxes is
disallowed, thus limiting the credit to the taxable portion of the included income. The separate
foreign tax credit limitation rules of present law section 904 apply, with coordinating rules. The
increased tax liability generally may be paid over an eight-year period.

Subpart F

The mechanism for the mandatory inclusion of pre-effective-date foreign earnings is
subpart F. The proposal provides that in the last taxable year of a specified foreign corporation
that begins before January 1, 2018, which is that foreign corporation’s last taxable year before
the transition to the new corporate tax regime elsewhere in the bill goes into effect, the subpart F
income of the foreign corporation is increased by no less than the accumulated deferred foreign
income of the corporation, determined as of November 9, 2017, or other applicable measurement
date as appropriate (“measurement date”). The transition rule applies to all U.S. shareholders®®
of a specified foreign corporation, which includes any foreign corporation in which a U.S. person
owns 10 percent of the voting stock. Consistent with the general operation of subpart F, each
U.S. shareholder of a specified foreign corporation must include in income the shareholder’s pro
rata share of the foreign corporation’s subpart F income attributable to its mandatory
inclusion.5%

Accumulated deferred foreign income

A specified foreign corporation’s accumulated deferred foreign income on the
measurement date is based on all post-1986 foreign earnings and profits that are not previously
taxed and not (1) attributable to income that is effectively connected with the conduct of a trade
or business in the United States and subject to U.S. income tax or (2) subpart F income
(determined without regard to the mandatory inclusion) of a CFC that is included in the gross
income of a U.S. shareholder of the CFC. The potential pool of includible earnings includes all
undistributed foreign earnings accumulated in taxable years beginning after 1986, computed in
accordance with sections 964(a) and 986, taking into account only periods when the foreign
corporation was a specified corporation. The pool of post-1986 foreign earnings and profits is
not reduced by distributions during the taxable year to which section 965 applies.

The pool of post-1986 earnings and profits taken into consideration in computing the
mandatory inclusion required of a U.S. shareholder under this transition rule generally may be
reduced by foreign earnings and profits deficits that are properly allocated to that person by

805 Sec. 951(b), which defines United States shareholder as any U.S. person that owns 10 percent or more
of the voting classes of stock of a foreign corporation.

896 For purposes of taking into account its subpart F income under this rule, a noncontrolled 10/50
corporation is treated as a CFC.
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reason of that person’s interest in one or more specified foreign corporations with a deficit in
post-1986 foreign earnings and profits as of the measurement date.

The aggregate foreign E & P deficit is generally allocable to a specified foreign
corporation in the same ratio as the U.S. shareholder’s pro rata share of post-1986 deferred
income in that corporation bears to the U.S. shareholder’s pro rata share of accumulated post-
1986 deferred foreign income from all specified foreign corporations with respect to which the
shareholder is a U.S. shareholder.

Deduction from mandatory inclusion

U.S. shareholders with accumulated deferred foreign income may deduct a portion of the
mandatory inclusion in an amount that depends upon the proportion of aggregate earnings and
profits attributable to cash assets rather than noncash assets. A U.S. shareholder may deduct so
much of the aggregate earnings and profits attributable to cash assets as is necessary to result in a
tax rate of 10 percent for such inclusion. With respect to the remainder of the deferred income in
the mandatory inclusion, the U.S. shareholder may deduct an amount sufficient to result in a tax
rate of 5 percent with respect to such income.

The aggregate earnings and profits attributable to cash assets for a U.S. shareholder is the
greater of the pro rata share of the cash position of all specified foreign corporations as of the last
day of the taxable year of the mandatory inclusion, or the average of the cash position
determined on the last day of each of the two taxable years ending immediately before the
measurement date. Rules are provided to avoid double counting of cash assets.

Foreign tax credit

The portion of foreign income tax that is deemed paid or accrued with respect to the
taxable portion of the mandatory inclusion is not creditable or deductible against the Federal
income tax attributable to the inclusion. The disallowed portion of foreign tax credits is 71.4
percent of foreign taxes paid attributable to the portion of the section 965 inclusion attributable
to the aggregate cash position plus, 85.7 percent of foreign taxes paid attributable to the
remaining portion of the section 965 inclusion.®’” The proposal coordinates the disallowance of
foreign tax credits with the requirement®*® that a domestic corporate shareholder is deemed to
receive a dividend in an amount equal to foreign taxes it is deemed to have paid and for which it
claimed a credit.

807 Other foreign tax credits used by a taxpayer against tax liability resulting from the deemed inclusion
apply in full.

808 Sec. 78.
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Limitations on assessment extended

The proposal also provides an exception to the otherwise applicable limitations period for
assessment of tax to ensure that the period for assessment of underpayments in tax related to the
determination treatment of the mandatory inclusion (including related deductions and credits)
does not expire prior to six years from the date on which the tax return initially reflecting the
mandatory inclusion was filed.

Installment payments

A U.S. shareholder may elect to pay the net tax liability resulting from the mandatory
inclusion of pre-effective-date undistributed CFC earnings in eight installments. If installment
payment is elected, the payments for each of the first five years equals 8 percent of the net tax
liability. The amount of the sixth installment is 15 percent of the net tax liability, increasing to
20 percent for the seventh installment and the remaining balance of 25 percent in the eighth year.

The net tax liability that may be paid in installments is the excess of the U.S.
shareholder’s net income tax for the taxable year in which the pre-effective-date undistributed
CFC earnings are included in income over the taxpayer’s net income tax for that year determined
without regard to the inclusion. Net income tax means net income tax as defined for purposes of
the general business credit, but reduced by the amount of that credit.

An election to pay tax in installments must be made by the due date for the tax return for
the taxable year in which the pre-effective-date undistributed CFC earnings are included in
income. The Treasury Secretary has authority to prescribe the manner of making the election.
The first installment must be paid on the due date (determined without regard to extensions) for
the tax return for the taxable year of the income inclusion. Succeeding installments must be paid
annually no later than the due dates (without extensions) for the income tax return of each
succeeding year. If a deficiency is later determined with respect to the net tax liability, the
additional tax due may be prorated among all installment payments in most circumstances. The
portions of the deficiency prorated to an installment that was due before the deficiency was
assessed must be paid upon notice and demand. The portion prorated to any remaining
installment is payable with the timely payment of that installment payment, unless the deficiency
is attributable to negligence, intentional disregard of rules or regulations, or fraud with intent to
evade tax, in which case the entire deficiency is payable upon notice and demand.

The timely payment of an installment does not incur interest. If a deficiency is
determined that is attributable to an understatement of the net tax liability due under this
proposal, the deficiency is payable with underpayment interest for the period beginning on the
date on which the net tax liability would have been due, without regard to an election to pay in
installments, and ending with the payment of the deficiency. Furthermore, any amount of
deficiency prorated to a remaining installment also bears interest on the deficiency, but not on
the original installment amount.

The proposal also includes an acceleration rule. If (1) there is a failure to pay timely any
required installment, (2) there is a liquidation or sale of substantially all of the U.S. shareholder’s
assets (including in a bankruptcy case), (3) the U.S. shareholder ceases business, or (4) another
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similar circumstance arises, the unpaid portion of all remaining installments is due on the date of
the event (or, in a bankruptcy proceeding or similar case, the day before the petition is filed).

Special rule for S corporations

A special rule permits deferral of the transition net tax liability for shareholders of a U.S.
shareholder that is an S corporation.’”” The S corporation is required to report on its income tax
return the amount includible in gross income by reason of this provision, as well as the amount
of deduction that would be allowable, and provide a copy of such information to its shareholders.
Any shareholder of the S corporation may elect to defer the net tax liability until the
shareholder’s taxable year in which a triggering event occurs. The election to defer the tax is due
not later than the due date for the return of the S corporation for its last taxable year that begins
before January 1, 2018.

Three types of events may trigger an end to deferral of the net tax liability. The first type
of triggering event is a change in the status of the corporation as an S corporation. The second
category includes liquidation, sale of substantially all corporate assets, termination of the
company or end of business, or similar event, including reorganization in bankruptcy. The third
type of triggering event is a transfer of shares of stock in the S corporation by the electing
taxpayer, whether by sale, death or otherwise, unless the transferee of the stock agrees with the
Secretary to be liable for net tax liability in the same manner as the transferor. Partial transfers
trigger the end of deferral only with respect to the portion of tax properly allocable to the portion
of stock sold.

If a shareholder of an S corporation has elected deferral under the special rule for S
corporation shareholders and a triggering event occurs, the S corporation and the electing
shareholder are jointly and severally liable for any net tax liability and related interest or
penalties. The period within which the IRS may collect such liability does not begin before the
date of an event that triggers the end of the deferral. If an election to defer payment of the net
tax liability is in effect for a shareholder, that shareholder must report the amount of the deferred
net tax liability on each income tax return due during the period that the election is in effect.
Failure to include that information with each income tax return will result in a penalty equal to
five-percent of the amount that should have been reported.

After a triggering event occurs, a shareholder in the S corporation may elect to pay the
net tax liability in eight installments, subject to rules similar to those generally applicable absent
deferral. Whether or not a shareholder may elect to pay in installments depends upon the type of
event that triggered the end of deferral. If the triggering event is liquidation, sale of substantially
all corporate assets, termination of the company or end of business, or similar event, the
installment payment election is not available. Instead, the entire net tax liability is due upon
notice and demand. The installment election is due with the timely return for the year in which

809 Section 1361 defines an S corporation as a domestic small business corporation that has an election in
effect for status as an S corporation, with fewer than 100 shareholders, none of whom are nonresident aliens, and all
of whom are individuals, estates, trusts or certain exempt organizations.
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the triggering event occurs. The first installment payment is required by the due date of the same
return, determined without regard to extensions of time to file.

Recapture from expatriated entities

The proposal denies any deduction claimed with respect to the mandatory subpart F
inclusion and imposes a tax rate of 35-percent on the entire inclusion if a U.S. shareholder
becomes an expatriated entity within the meaning of section 7874(a)(2) at any point within the
ten-year period following enactment of this proposal. An entity that becomes a surrogate foreign
corporation that is treated as a domestic corporation under section 7874(b) is not within the
scope of this recapture proposal. Although the amount due is computed by reference to the year
in which the deemed subpart F income was originally reported, the additional tax arises and is
assessed for the taxable year in which the U.S. shareholder becomes an expatriated entity. No
foreign tax credits are permitted with respect to the additional tax due as a result of the recapture
rule. The Secretary is authorized to prescribe rules necessary to carry out the proposal.

Effective Date

The proposal is effective for the last taxable year of foreign corporations beginning
before January 1, 2018, and all subsequent taxable years of a foreign corporation and for the
taxable years of a U.S. shareholder with or within which such taxable years end.
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B. Rules Related to Passive and Mobile Income

1. Current year inclusion of global intangible low-taxed income by United States
shareholders

Description of Proposal

Under the proposal, a U.S. shareholder of any CFC must include in gross income for a
taxable year its global intangible low-taxed income (“GILTI”) in a manner generally similar to
inclusions of subpart F income. GILTI means, with respect to any U.S. shareholder for the
shareholder’s taxable year, the excess (if any) of the shareholder’s net CFC tested income over
the shareholder’s net deemed tangible income return. The shareholder’s net deemed tangible
income return is an amount equal to 10 percent of the aggregate of the shareholder’s pro rata
share of the qualified business asset investment (“QBAI”) of each CFC with respect to which it
is a U.S. shareholder.

Net CFC tested income

Net CFC tested income means, with respect to any U.S. shareholder, the excess of the
aggregate of its pro rata share of the tested income of each CFC with respect to which it is a U.S.
shareholder over the aggregate of its pro rata share of the tested loss of each CFC with respect to

which it is a U.S. shareholder. Pro rata shares are determined under the rules of section
951(a)(2).

The tested income of a CFC means the excess (if any) of the gross income of the
corporation determined without regard to certain exceptions to tested income: (1) the
corporation’s ECI under section 952(b); (2) any gross income taken into account in determining
the corporation’s subpart F income; (3) any gross income excluded from foreign base company
income or insurance income by reason of the high-tax exception under section 954(b)(4); (4) any
dividend received from a related person (as defined in section 954(d)(3)); and (5) any foreign oil
and gas extraction income and foreign oil related income, over deductions (including taxes)
properly allocable to such gross income under rules similar to the rules of section 954(b)(5).

The tested loss of a CFC means the excess (if any) of deductions (including taxes)
properly allocable to the corporation’s gross income determined without regard to the tested
income exceptions over the amount of such gross income.

Qualified business asset investment

QBAI means, with respect to any CFC for a taxable year, the average of the aggregate of
its adjusted bases, determined as of the close of each quarter of the taxable year, in specified
tangible property used in its trade or business and of a type with respect to which a deduction is
generally allowable under section 167. The adjusted basis in any property must be determined
using the alternative depreciation system under current section 168(g), notwithstanding any
provision of law (or any other section of this bill) which is enacted after the date of enactment of
this proposal.
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Specified tangible property means any property used in the production of tested income
or tested loss. If such property was used in the production of tested income and income that is
not tested income, the property is treated as specified tangible property in the same proportion
that the tested income produced with respect to the property bears to the total amount of gross
income produced with respect to the property less deductions, including taxes, properly allocable
to such gross income.

For purposes of determining QBAI, the Secretary is authorized to issue anti-avoidance
regulations or other guidance as the Secretary determines appropriate, including regulations or
other guidance that provide for the treatment of property if the property is transferred or held
temporarily, or if avoidance was a factor in the transfer or holding of the property.

Coordination with subpart F

In general, GILTI amount included in gross income is treated in the same manner as an
amount included under section 951(a)(1)(A) for purposes of applying sections 168(h)(2)(B),
535(b)(10), 904(h)(1), 959, 961, 962, 993(a)(1)(E), 996(f)(1), 1248(b)(1), 1248(d)(1),
6501(e)(1)(C), 6654(d)(2)(D), and 6655(e)(4). However, the Secretary may provide rules for
coordinating the GILTI inclusion with provisions of law in which the determination of subpart F
income is required to be made at the CFC level.

The proposal requires that the amount of GILTI included by a U.S. shareholder be
allocated across each CFC with respect to which it is a U.S. shareholder. The portion of GILTI
treated as being with respect to a CFC equals zero for a CFC with no tested income and, for a
CFC with tested income, the portion of GILTI which bears the same ratio to the total amount of
GILTT as the U.S. shareholder’s pro rata amount of tested income of the CFC bears to the
aggregate amount of the U.S. shareholder’s pro rata share of the tested income of each CFC with
respect to which it is a U.S. shareholder.

For purposes of the GILTI inclusion, a person is treated as a U.S. shareholder of a CFC
for any taxable year only if such person owns (within the meaning of section 958(a)) stock in the
corporation on the last day, in such year, on which the corporation is a controlled foreign
corporation. A corporation is generally treated as a CFC for any taxable year if the corporation
is a CFC at any time during the taxable year.

Deemed-paid credit for taxes properly attributable to tested income

For any amount of GILTI included in the gross income of a domestic corporation, the
corporation is deemed to have paid foreign income taxes equal to 80 percent of the product of the
corporation’s inclusion percentage multiplied by the aggregate tested foreign income taxes paid
or accrued, with respect to tested income, by each CFC with respect to which the domestic
corporation is a U.S. shareholder.

The inclusion percentage means, with respect to any domestic corporation, the ratio
(expressed as a percentage) of such corporation’s GILTI amount divided by the aggregate
amount of its pro rata share of the tested income of each CFC with respect to which it is a U.S.
shareholder.
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Tested foreign income taxes means, with respect to any domestic corporation that is a
U.S. shareholder of a CFC, the foreign income taxes paid or accrued by the CFC that are
properly attributable to the CFC’s tested income.

The proposal creates a separate foreign tax credit basket for GILTI, with no carryforward
or carryback available for excess credits. For purposes of determining the foreign tax credit
limitation, GILTI is not general category income, and income that is both GILTI and passive
category income is considered passive category income. The taxes deemed to have been paid are
treated as an increase in GILTI for purposes of section 78, determined by taking into account 100
percent of the aggregate tested foreign income taxes.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.

2. Deduction for foreign-derived intangible income

Description of Proposal

In the case of a domestic corporation for its taxable year, the proposal allows a deduction
equal to 37.5 percent of the lesser of (1) the sum of its foreign-derived intangible income plus the
amount of GILTT that is included in its gross income, or (2) its taxable income, determined
without regard to this proposal.®!® The foreign-derived intangible income of any domestic
corporation is the amount which bears the same ratio to the corporation’s deemed intangible
income as its foreign-derived deduction eligible income bears to its deduction eligible income.
The Secretary is authorized to prescribe regulations or other guidance as may be necessary or
appropriate to carry out this proposal.

Deduction eligible income

Deduction eligible income means, with respect to any domestic corporation, the gross
income of the corporation determined without regard to: (1) the subpart F income of the
corporation under section 951; (2) the GILTI of the corporation; (3) any dividend received from
a CFC with respect to which the corporation is a U.S. shareholder; and (4) any domestic oil and
gas income of the corporation; and (5) any foreign branch income (as defined in section
904(d)(2)(J)) of the corporation, over the deductions (including taxes) properly allocable to such
gross income.

Deemed intangible income

The domestic corporation’s deemed intangible income means the excess (if any) of its
deduction eligible income over its deemed tangible income return. The deemed tangible income

810 Global intangible low-income taxed income is defined in new sec. 951A.
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return means, with respect to any corporation, an amount equal to 10 percent of the corporation’s
qualified business asset investment (“QBAI”).

For purposes of computing its foreign-derived intangible income, a domestic
corporation’s QBALI is the average of the aggregate of its adjusted bases, determined as of the
close of each quarter of the taxable year, in specified tangible property used in its trade or
business and of a type with respect to which a deduction is allowable under section 167. The
adjusted basis in any property must be determined using the alternative depreciation system
under section 168(g), notwithstanding any provision of law (or any other section of this bill)
which is enacted after the date of enactment of this proposal.

Specified tangible property means any tangible property used in the production of
deduction eligible income. If such property was used in the production of deduction eligible
income and income that is not deduction eligible income, the property is treated as specified
tangible property in the same proportion that the deduction eligible income produced with
respect to the property, bears to the total amount gross income produced with respect to the
property less deductions (including taxes) properly allocable to such gross income.

Foreign-derived deduction eligible income

Foreign-derived deduction eligible income means, with respect to a taxpayer for its
taxable year, any deduction eligible income of the taxpayer that is derived in connection with (1)
property that is sold by the taxpayer to any person who is not a United States person and that the
taxpayer establishes to the satisfaction of the Secretary is for a foreign use or (2) services
provided by the taxpayer that the taxpayer establishes to the satisfaction of the Secretary are
provided to any person, or with respect to property, not located within the United States. Foreign
use means any use, consumption, or disposition that is not within the United States. Special
rules for determining foreign use apply to transactions that involve property or services provided
to domestic intermediaries or related parties.

For purposes of the proposal, the terms “sold,” “sells”, and “sale” include any lease,
exchange, or other disposition.

Property or services provided to domestic intermediaries

If a taxpayer sells property to another person (other than a related party) for further
manufacture or modification within the United States, the property is not treated as sold for a
foreign use even if such other person subsequently uses such property for foreign use. Income
derived in connection with services provided to another person (other than a related party)
located within the United States is not treated as foreign-derived deduction eligible income.

Special rules with respect to related party transactions

If property is sold to a related foreign party, the sale is not treated as for a foreign use
unless the property is sold by the related foreign party to another person who is unrelated and is
not a U.S. person and the taxpayer establishes to the satisfaction of the Secretary that such
property is for a foreign use. Income derived in connection with services provided to a related
party who is not located in the United States is not treated as foreign-derived deduction eligible
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income unless the taxpayer establishes to the satisfaction of the Secretary that such service is not
substantially similar to services provided by the related party to persons located within the
United States.

For purposes of applying these rules, a related party means any member of an affiliated
group as defined in section 1504(a) determined by substituting “more than 50 percent” for “at
least 80 percent” each place it appears and without regard to sections 1504(b)(2) and 1504(b)(3).
Any person (other than a corporation) is treated as a member of the affiliated group if the person
is controlled by members of the group (including any entity treated as a member of the group by
reason of this sentence) or controls any member, with control being determined under the rules
of section 954(d)(3).

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.

3. Special rules for transfers of intangible property from controlled foreign corporations to
United States shareholders

Description of Proposal

For certain distributions of intangible property held by a CFC on the date of enactment of
this proposal, the fair market value of the property on the date of the distribution is treated as not
exceeding the adjusted basis of the property immediately before the distribution. If the
distribution is not a dividend, a U.S. shareholder’s adjusted basis in the stock of the CFC with
respect to which the distribution is made is increased by the amount (if any) of the distribution
that would, but for this proposal, be includible in gross income. The adjusted basis of the
property in the hands of the U.S. shareholder immediately after the distribution is the adjusted
basis immediately before the distribution, reduced by the amount of the increase (if any)
described previously.

For purposes of the proposal, intangible property means intangible property as described
in section 936(h)(3)(B) and computer software as described in section 197(e)(3)(B).

The proposal applies to distributions that are (1) received by a domestic corporation from
a CFC with respect to which it is a U.S. shareholder and (2) made by the CFC before the last day
of the third taxable year of the CFC beginning after December 31, 2017.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.
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C. Other Modifications of Subpart F Provisions
1. Elimination of inclusion of foreign base company oil related income

Description of Proposal

The proposal eliminates foreign base company oil related income as a category of foreign
base company income.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.

2. Inflation adjustment of de minimis exception for foreign base company income

Description of Proposal

In the case of any taxable year beginning after 2017, the proposal indexes for inflation the
$1,000,000 de minimis amount for foreign base company income, with all increases rounded to
the nearest multiple of $50,000.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.

3. Repeal of inclusion based on withdrawal of previously excluded subpart F income from
qualified investment

Description of Proposal

The proposal repeals section 955. As a result, a U.S. shareholder in a CFC that invested
its previously excluded subpart F income in qualified foreign base company shipping operations
is no longer required to include in income a pro rata share of the previously excluded subpart F
income when the CFC decreases such investments.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and to taxable years of U.S. shareholders within which or with which such
taxable years of foreign corporations end.
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4. Modification of stock attribution rules for determining status as a controlled foreign
corporation

Description of Proposal

The proposal amends the ownership attribution rules of section 958(b) so that certain
stock of a foreign corporation owned by a foreign person is attributed to a related U.S. person for
purposes of determining whether the related U.S. person is a U.S. shareholder of the foreign
corporation and, therefore, whether the foreign corporation is a CFC. In other words, the
proposal provides “downward attribution” from a foreign person to a related U.S. person in
circumstances in which present law does not so provide. The pro rata share of a CFC’s subpart F
income that a United States shareholder is required to include in gross income, however,
continues to be determined based on direct or indirect ownership of the CFC, without application
of the new downward attribution rule.

Effective Date

The proposal is effective for the last taxable year of foreign corporations beginning
before January 1, 2018 and all subsequent taxable years of a foreign corporation and for the
taxable years of a U.S. shareholder with or with which such taxable years end.

5. Modification of definition of United States shareholder

Description of Proposal

This proposal expands the definition of U.S. shareholder under subpart F to include any
U.S. person who owns 10 percent or more of the total value of shares of all classes of stock of a
foreign corporation.

Effective Date

The proposal is effective for the last taxable year of foreign corporations beginning
before January 1, 2018, and for taxable years of U.S. shareholders with or within which such
taxable years of foreign corporations end.

6. Elimination of requirement that corporation must be controlled for 30 days before
subpart F inclusions apply

Description of Proposal

The proposal eliminates the requirement that a corporation must be controlled for an
uninterrupted period of 30 days before subpart F inclusions apply.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2017, and for taxable years of U.S. shareholders with or within which such taxable
years of foreign corporations end.
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7. Look-thru rule for related controlled foreign corporations made permanent

Description of Proposal

The proposal makes permanent the exclusion from foreign personal holding company
income for certain dividends, interest (including factoring income that is treated as equivalent to
interest under section 954(c)(1)(E)), rents, and royalties received or accrued by one CFC from a
related CFC.

Effective Date

The proposal is effective for taxable years of foreign corporations beginning after
December 31, 2019, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.

8. Corporations eligible for deductions for dividends exempted from subpart F inclusions
for increased investments in United States property

Description of Proposal

The requirement in subpart F that U.S. shareholders recognize income when earnings are
repatriated in the form of increases in investment by a CFC in U.S. property is amended to
provide an exception for domestic corporations that are U.S. shareholders in the CFC either
directly or through a domestic partnership.

Effective Date

The proposal is effective for taxable years of controlled foreign corporations beginning
after December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of the foreign corporations end.
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D. Prevention of Base Erosion

1. Denial of deduction for interest expense of United States shareholders which are
members of worldwide affiliated groups with excess domestic indebtedness

Description of Proposal

The proposal addresses base erosion that results from excessive and disproportionate
borrowing in the United States by limiting the deductibility of interest paid or accrued by U.S.
corporations that are members of a worldwide affiliated group. For any domestic corporation
that is a member of a worldwide affiliated group, the proposal reduces the deduction for interest
paid or accrued by the corporation by the product of the net interest expense of the domestic
corporation multiplied by the debt-to-equity differential percentage of the worldwide affiliated
group. Net interest expense means the excess (if any) of: (1) interest paid or accrued by the
taxpayer during the taxable year, over (2) the amount of interest includible in the gross income of
the taxpayer for the taxable year.’!!

A worldwide affiliated group is one or more chains of corporations, connected through
stock ownership with a common parent that would qualify as an affiliated group under section
1504, with two differences. First, the ownership threshold of section 1504(a)(2) is applied using
50 percent rather than 80 percent. Second, the restriction on inclusion of a foreign corporation
under section 1504(b)(3) is disregarded for purposes of identifying the worldwide affiliated

group.

The debt-to-equity differential percentage means, with respect to any worldwide
affiliated group, the excess domestic indebtedness of the group divided by the total indebtedness
of the domestic corporations that are members of the group. All U.S. members of the worldwide
affiliated group are treated as one member when determining whether the group has excess
domestic indebtedness as a result of a debt-to-equity differential. Excess domestic indebtedness
is the amount by which the total indebtedness of the U.S. members exceeds 110 percent of the
total indebtedness those members would hold if their total indebtedness to total equity ratio were
proportionate to the ratio of total indebtedness to total equity in the worldwide group. Total
equity means, with respect to one or more corporations, the excess (if any) of: (1) the money and
all other assets of such corporations, over (2) the total indebtedness of such corporations.
Intragroup debt and equity interests are disregarded for purposes of this computation.

The amount of any interest not allowed as a deduction for any taxable year by reason of
this proposal or new section 163(j) (depending on whichever imposes the lower limitation with
respect to such taxable year) can be carried forward indefinitely.

The Secretary is provided regulatory authority to provide rules for: (1) the prevention of
the avoidance of this proposal, (2) the coordination of this proposal with section 884, (3) the

811 The Secretary is provided is regulatory authority to provide for adjustments in determining the amount
of net interest expense.
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treatment of partnership indebtedness, allocation of partnership debt, interest, or distributive
shares, and (4) the coordination of this proposal with section 163(j).

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
2. Limitations on income shifting through intangible property transfers

Description of Proposal

The proposal addresses recurring definitional and methodological issues that have arisen
in controversies®!? in transfers of intangible property for purposes of sections 367(d) and 482,
both of which use the statutory definition of intangible property in section 936(h)(3)(B). The
proposal revises that definition and confirms the authority to require certain valuation methods.
It does not modify the basic approach of the existing transfer pricing rules with regard to income
from intangible property.

Under the proposal, workforce in place, goodwill (both foreign and domestic), and going
concern value are intangible property within the meaning of section 936(h)(3)(B), as is the
residual category of “any similar item” the value of which is not attributable to tangible property
or the services of an individual. The flush language at the end of that subparagraph is removed,
to make clear that the source or amount of value is not relevant to whether property that is one of
the specified types of intangible property is within the scope of the definition.

The proposal also clarifies the authority of the Commissioner to specify the method to be
used to determine the value of intangible property, both with respect to outbound restructurings
of U.S. operations and to intercompany pricing allocations.®!® First, in the case of transfers of
multiple intangible properties in one or more related transactions, valuation of such intangible
property on an aggregate basis is explicitly permitted if the Commissioner determines that an
aggregate basis achieves a more reliable result than an asset-by-asset approach. The proposal is
consistent with the position that the additional value that results from the interrelation of
intangible assets can be properly attributed to the underlying intangible assets in the aggregate,
where doing so yields a more reliable result. This approach is also consistent with Tax Court
decisions in cases outside of the section 482 context, where collections of multiple, related

812 Veritas v. Commissioner, 133 T.C. No. 14 (December 10, 2009), non-acq., IRB 2010-49 (December 6,
2010).

813 Secs. 367(d) and 482.
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intangible assets were viewed by the Tax Court in the aggregate.®'* Finally, it is also consistent
with the cost-sharing regulations.!®

The proposal also codifies the realistic alternative principle with respect to intangible
property. The realistic alternative principle is predicated on the notion that a taxpayer will only
enter into a particular transaction if none of its realistic alternatives is economically preferable to
the transaction under consideration. As a result, the existing regulations provide the IRS with the
ability to determine an arm’s-length price by reference to a transaction (such as the owner of
intangible property using it to make a product itself) that is different from the transaction that
was actually completed (such as the owner of that same intangible property licensing the
manufacturing rights and then buying the product from the licensee).

Effective Date

The proposal applies to transfers in taxable years beginning after December 31, 2017. No
inference is intended with respect to application of section 936(h)(3)(B) or the authority of the
Secretary to provide by regulation for such application on or before the date of enactment.

3. Certain related party amounts paid or accrued in hybrid transactions or with hybrid
entities

Description of Proposal

The proposal denies a deduction for any disqualified related party amount paid or accrued
pursuant to a hybrid transaction or by, or to, a hybrid entity. A disqualified related party amount
is any interest or royalty paid or accrued to a related party to the extent that: (1) there is no
corresponding inclusion to the related party under the tax law of the country of which such
related party is a resident for tax purposes, or (2) such related party is allowed a deduction with
respect to such amount under the tax law of such country. A disqualified related party amount
does not include any payment to the extent such payment is included in the gross income of a
U.S. shareholder under section 951(a). A related party for these purposes is determined under
the rules of section 954(d)(3), except that such section applies with respect to the payor as
opposed to the CFC on otherwise referred to in such section.

814 See, e.g., Kraft Foods Co. v. Commissioner, 21 T.C. 513 (1954) (thirty-one related patents must be
valued as a group and the useful life for depreciation should be based on the average of the patents’ useful lives);
Standard Conveyor Co. v. Commissioner, 25 B.T.A. 281, p. 283 (1932) (“[I]t is evident that it is impossible to value
these seven patents separately. Their value, as in the case of many groups of patents representing improvements on
the prior art, appears largely to consist of their combination.”); Massey-Ferguson, Inc. v. Commissioner, 59 T.C. 220
(1972) (taxpayer who abandoned a distribution network of contracts with separate distributorships was entitled to an
abandonment loss for the entire network in the taxable year during which the last of the contracts was terminated
because that was the year in which the entire intangible value was lost).

815 See Treas. Reg. sec. 1.482-7(g)(2)(iv) (if multiple transactions in connection with a cost-sharing
arrangement involve platform, operating and other contributions of resources, capabilities or rights that are
reasonably anticipated to be interrelated, then determination of the arm’s-length charge for platform contribution
transactions and other transactions on an aggregate basis may provide the most reliable measure of an arm’s-length
result).
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A hybrid transaction is any transaction, series of transactions, agreement, or instrument
one or more payments with respect to which are treated as interest or royalties for Federal
income tax purposes and which are not so treated for purposes of the tax law of the foreign
country of which the recipient of such payment is resident for tax purposes or is subject to tax.

A hybrid entity is any entity which is either: (1) treated as fiscally transparent for Federal income
tax purposes but not so treated for purposes of the tax law of the foreign country of which the
entity is resident for tax purposes or is subject to tax, or (2) treated as fiscally transparent for
purposes of the tax law of the foreign country of which the entity is resident for tax purposes or
is subject to tax but not so treated for Federal income tax purposes.

The proposal grants the Secretary authority to issue regulations or other guidance as may
be necessary or appropriate to carry out the purposes of the proposal, including regulations or
other guidance providing rules for: (1) denying deductions for conduit arrangements that involve
a hybrid transaction or a hybrid entity, (2) the application of this proposal to foreign branches,
(3) applying this proposal to certain structured transactions, (4) denying all or a portion of a
deduction claimed for an interest or a royalty payment that, as a result of the hybrid transaction
or entity, is included in the recipient’s income under a preferential tax regime of the country of
residence of the recipient and has the effect of reducing the country’s generally applicable
statutory tax rate by at least 25 percent, (5) denying all of a deduction claimed for an interest or a
royalty payment if such amount is subject to a participation exemption system or other system
which provides for the exclusion of a substantial portion of such amount, (6) rules for
determining the tax residence of a foreign entity, and (7) exceptions to the general rule set forth
in the proposal.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
4. Termination of special rules for domestic international sales corporations

Description of Proposal

The proposal repeals the special Code rules for DISCs and IC-DISCs.

In particular, the proposal terminates any corporate election to be treated as a DISC that
is in effect for the corporation’s last taxable year beginning in 2018. The termination is effective
for the corporation’s immediately succeeding taxable year (and all years thereafter). The
proposal also prohibits any new corporate election to be treated as a DISC for any taxable year
beginning after December 31, 2018.

As a result of the proposal’s termination of existing corporate DISC elections and its
prohibition of new DISC elections, the special rules that apply to DISCs, IC-DISCs and their
shareholders will no longer have effect. In particular, corporations will no longer be permitted
the exemption from corporate level tax allowed under the DISC rules, and individual
shareholders of corporations for which DISC elections are terminated will be subject to
shareholder-level taxation in respect of the earnings of the corporations in which they are
shareholders under all the normal rules for shareholder-level taxation of corporate earnings.
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The proposal includes a transition rule for shareholders of corporations the DISC
elections of which are terminated. Under this transition rule, a shareholder of a corporation
whose DISC election is terminated is deemed to have received, in the first taxable year for which
the termination is effective, a distribution to which the section 995(b)(2) deemed distribution
rules apply. The proposal provides that this deemed distribution — and any actual distribution
after termination of the DISC election to the extent paid out of the corporation’s accumulated
DISC income — is not a qualifying dividend under section 1(h)(11)(B). Consequently, an
individual DISC shareholder is not eligible for the preferential tax rate allowed under section
1(h)(11) with respect to such distributions.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2018.
5. Surrogate foreign corporations not eligible for reduced rate on dividends

Description of Proposal

Any individual shareholder who receives a dividend from a corporation which is a
surrogate foreign corporation as defined in section 7874(a)(2)(B), other than a foreign
corporation which is treated as a domestic corporation under section 7874(b), is not entitled to
the lower rates on qualified dividends provided for in section 1(h).

Effective Date

The proposal is effective for dividends paid in taxable years beginning after December
31,2017.
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E. Modifications Related to Foreign Tax Credit System

1. Repeal of section 902 indirect foreign tax credits; determination of section 960 credit on
current year basis

Description of Proposal

The proposal repeals the deemed-paid credit with respect to dividends received by a
domestic corporation which owns 10 percent or more of the voting stock of a foreign
corporation.

A deemed-paid credit is provided with respect to any income inclusion under subpart F.
The deemed-paid credit is limited to the amount of foreign income taxes properly attributable to
the subpart F inclusion. Foreign income taxes under the proposal include income, war profits, or
excess profits taxes paid or accrued by the CFC to any foreign country or possession of the
United States. The proposal eliminates the need for computing and tracking cumulative tax
pools.

Additionally, the proposal provides rules applicable to foreign taxes attributable to
distributions from previously taxed earnings and profits, including distributions made through
tiered-CFCs.

The Secretary is granted authority under the proposal to provide regulations and other
guidance as may be necessary and appropriate to carry out the purposes of this proposal. It is
anticipated that the Secretary would provide regulations with rules for allocating taxes similar to
rules in place for purposes of determining the allocation of taxes to specific foreign tax credit
baskets.®!® Under such rules, taxes are not attributable to an item of subpart F income if the base
upon which the tax was imposed does not include the item of subpart F income. For example, if
foreign law exempts a certain type of income from its tax base, no deemed-paid credit results
from the inclusion of such income as subpart F. Tax imposed on income that is not included in
subpart F income, is not considered attributable to subpart F income.

In addition to the rules described in this section, the proposal makes several conforming
amendments to various other sections of the Code reflecting the repeal of section 902 and the
modification of section 960. These conforming amendments include amending the section 78
gross-up provision to apply solely to taxes deemed paid under the amended section 960.

Effective Date

The proposal is effective for taxable years of foreign corporation beginning after
December 31, 2017, and for taxable years of U.S. shareholders in which or with which such
taxable years of foreign corporations end.

816 See Treas. Reg. sec. 1.904-6(a).
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2. Separate foreign tax credit limitation basket for foreign branch income

Description of Proposal

The proposal requires foreign branch income to be allocated to a specific foreign tax
credit basket. Foreign branch income is the business profits of a U.S. person which are
attributable to one or more QBUs in one or more foreign countries.

Under this proposal, business profits of a QBU shall be determined under rules
established by the Secretary. Business profits of a QBU shall not, however, include any income
which is passive category income.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
3. Acceleration of election to allocate interest, etc., on a worldwide basis

Description of Proposal

This proposal accelerates the effective date of the worldwide interest allocation rules to
apply to taxable years beginning after December 31, 2017, rather than to taxable years beginning
after December 31, 2020.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.

4. Source of income from sales of inventory determined solely on basis of production
activities

Description of Proposal

Under this proposal, gains, profits, and income from the sale or exchange of inventory
property produced partly in, and partly outside, the United States is allocated and apportioned on
the basis of the location of production with respect to the property. For example, income derived
from the sale of inventory property to a foreign jurisdiction is sourced wholly within the United
States if the property was produced entirely in the United States, even if title passage occurred
elsewhere. Likewise, income derived from inventory property sold in the United States, but
produced entirely in another country, is sourced in that country even if title passage occurs in the
United States. If the inventory property is produced partly in, and partly outside, the United
States, however, the income derived from its sale is sourced partly in the United States.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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F. Inbound Provisions
1. Base erosion and anti-abuse tax

Description of Proposal

Tax on base erosion payments

Under the proposal, an applicable taxpayer is required to pay a tax equal to the base
erosion minimum tax amount for the taxable year. The base erosion minimum tax amount
means, with respect to an applicable taxpayer for any taxable year, the excess of 10-percent of
the modified taxable income of the taxpayer for the taxable year over an amount equal to the
regular tax liability (defined in section 26(b)) of the taxpayer for the taxable year reduced (but
not below zero) by the excess (if any) of credits allowed under Chapter 1 over the credit allowed
under section 38 (general business credits) for the taxable year allocable to the research credit
under section 41(a).

Modified taxable income means the taxable income of the taxpayer computed under
Chapter 1 for the taxable year, determined without regard to any base erosion tax benefit with
respect to any base erosion payment, or the base erosion percentage of any net operating loss
deduction allowed under section 172 for the taxable year.

A base erosion payment generally means any amount paid or accrued by a taxpayer to a
foreign person that is a related party of the taxpayer and with respect to which a deduction is
allowable, including any amount paid or accrued by the taxpayer to the related party in
connection with the acquisition by the taxpayer from the related party of property of a character
subject to the allowance of depreciation (or amortization in lieu of depreciation). A base erosion
payment also includes any amount that constitutes reductions in gross receipts of the taxpayer
that is paid to or accrued by the taxpayer with respect to: (1) a surrogate foreign corporation
which is a related party of the taxpayer, and (2) a foreign person that is a member of the same
expanded affiliated group as the surrogate foreign corporation. A surrogate foreign corporation
has the meaning given in section 7874(a)(2), but does not include a foreign corporation treated as
a domestic corporation under section 7874(b).

A base erosion tax benefit means any deduction allowed with respect to a base erosion
payment for the taxable year.

Any base erosion tax benefit attributable to any base erosion payment on which tax is
imposed by sections 871 or 881 and with respect to which tax has been deducted and withheld
under sections 1441 or 1442, is not taken into account in computing modified taxable income as
defined above. If the rate of tax required to be deducted and withheld under sections 1441 or
1442 with respect to any base erosion payment is reduced, the above exclusion only applies in
proportion to such reduction.

The base erosion percentage means for any taxable year, the percentage determined by
dividing the aggregate amount of base erosion tax benefits of the taxpayer for the taxable year by
the aggregate amount of the deductions allowable to the taxpayer under Chapter 1 for the taxable
year, taking into account base erosion tax benefit for which a deduction is allowed under Chapter
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1 and by not taking into account any deduction allowed under sections 172, 245A or 250 for the
taxable year.

An applicable taxpayer means, with respect to any taxable year, a taxpayer: (A) which is
a corporation other than a regulated investment company, a real estate investment trust, or an S
corporation; (B) which has average annual gross receipts of at least $500 million for the three-
taxable-year period ending with the preceding taxable year; and (C) which has a base erosion
percentage of four percent or higher for the taxable year.

In the case of a foreign person the gross receipts of which are taken into account for
purposes of this proposal, only gross receipts which are taken into account in determining
income effectively connected with the conduct of a trade or business within the United States is
taken into account for these purposes. If a foreign person’s gross receipts are aggregated with a
U.S. person’s gross receipts for reasons described below (on aggregation rules), the preceding
sentence does not apply to the gross receipts of any U.S. person which are aggregated with the
taxpayer’s gross receipts.

All persons treated as a single employer under section 52(a) are treated as one person for
purposes of this proposal, except that in applying section 1563 for purposes of section 52, the
exception for foreign corporations under section 1563(b)(2)(C) is disregarded.

For purposes of this proposal, foreign person has the meaning given in section
6038A(c)(3).

Related party means: (i) any 25-percent owner of the taxpayer, (i1) any person who is
related to the taxpayer or any 25-percent owner of the taxpayer, within the meaning of sections
267(b) or 707(b)(1), and (iii) any other person related to the taxpayer within the meaning of
section 482. For these purposes, section 318 regarding constructive ownership of stock applies
to these related party rules except that that “10 percent” is substituted for “50 percent” in section
318(a)(2)(C), and for these purposes sections 318(a)(3)(A), (B) and (C) do not cause a U.S.
person to own stock owned by a person who is not a U.S. person.

The proposal introduces additional reporting requirements under section 6038A. The
Secretary of the Treasury may prescribe regulations with regard to information relating to: (A)
the name, principal place of business, and country or countries in which each person is organized
or resident which: (i) is a related party to the reporting corporation, and (ii) had a transaction
with the reporting corporation during its taxable year, (B) the manner of relation between the
reporting corporation and the person referred to in (A), and (C) transactions between the
reporting corporation and each related foreign person.

In addition, for purposes of information reporting under sections 6038A and 6038C, if the
reporting corporation or the foreign corporation to which section 6038C applies is an applicable
taxpayer under this proposal, the information that may be required includes: (A) base erosion
payments paid or accrued during the taxable year by the taxpayer to a foreign person which is a
related party of the taxpayer, (B) such information as the Secretary of the Treasury finds
necessary to determine the base erosion minimum tax amount of the taxpayer for the taxable
year, and (C) such other information as the Secretary of the Treasury determines is necessary.
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The penalties provided for under sections 6038 A(D)(1) and (2) are both increased to
$25,000.

Effective Date

The proposal applies to base erosion payments paid or accrued in taxable years beginning
after December 31, 2017.
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G. Other Provisions

1. Taxation of passenger cruise gross income of foreign corporations and nonresident alien
individuals

Description of Proposal

The proposal creates a category of income defined as passenger cruise gross income,
provides specific rules for determining the extent to which such income is effectively connected
with the conduct of a trade or business in the United States, and removes such income from
eligibility for the reciprocal exemptions of sections 873 and 883. As a result, effectively
connected passenger cruise income is subject to net basis taxation. A conforming amendment to
the definition of effectively connected income for purposes of the gross basis tax on international
shipping income is made.

Passenger cruise gross income is all income from the operation of a commercial vessel on
a covered voyage. A covered voyage is generally defined in as a voyage that would be subject to
the passenger tax. An antiabuse provision is included such that if passengers embark a ship in
the United States and more than 10 percent of the passengers disembark in the United States, the
operation of the ship at all times between such events is treated as a covered voyage. A cruise in
which all persons who embark in the United States later disembark in a foreign port, with no
intervening stops, is a covered voyage.

In determining whether income is from the operation of a passenger cruise, one includes
all income from actions incidental to the operation, as well as any amounts received with respect
to any on- or off-board activities, services or sales with respect to passengers, whether or not the
activities, sales or services are provided onboard the vessel. This includes any income from any
agreement with any person with respect to the provision of the activities, services, or sales.

To determine what portion of passenger cruise gross income is effectively connected, the
proposal requires a computation of the length (measured in calendar days) of the covered voyage
and the portion of the voyage that occurs in U.S. territorial waters, defined as 12 nautical miles
from low tide on the U.S. coastline or within the international boundary between the United
States and a contiguous country. The time that the vessel is considered to be in U.S. territorial
waters is compared to the total time of the voyage to arrive at the U.S. territorial waters
percentage of the gross income. For purposes of this computation, any vessel in a U.S. port or
within U.S. waters for any portion of a calendar day is considered to be in U.S. waters for an
entire calendar day. Days during which a ship is out of service in a U.S. port for major repairs
are not counted. In addition, under no circumstances is a single calendar day to be counted
twice. Thus, a ship that leaves one U.S. port, exits U.S. waters and later the same calendar day
again enters U.S. waters is in U.S. waters only one day.

The proposal explicitly requires that any income considered to be effectively connected
under general rules without regard to the U.S. territorial percentage continues to be treated as
such, even if the U.S. territorial percentage of passenger gross income is a lesser amount.
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Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
2. Modification of insurance exception to the passive foreign investment company rules

Description of Proposal

The proposal modifies the requirements for a corporation the income of which is not
included in passive income for purposes of the PFIC rules. The proposal replaces the test based
on whether a corporation is predominantly engaged in an insurance business with a test based on
the corporation's insurance liabilities. The requirement that the foreign corporation would be
subject to tax under subchapter L if it were a domestic corporation is retained.

Under the proposal, passive income for purposes of the PFIC rules does not include
income derived in the active conduct of an insurance business by a corporation (1) that would be
subject to tax under subchapter L if it were a domestic corporation; and (2) the applicable
insurance liabilities of which constitute more than 25 percent of its total assets as reported on the
company’s applicable financial statement for the last year ending with or within the taxable year.

For the purpose of the proposal’s exception from passive income, applicable insurance
liabilities means, with respect to any property and casualty or life insurance business (1) loss and
loss adjustment expenses, (2) reserves (other than deficiency, contingency, or unearned premium
reserves) for life and health insurance risks and life and health insurance claims with respect to
contracts providing coverage for mortality or morbidity risks. This includes loss reserves for
property and casualty, life, and health insurance contracts and annuity contracts. Unearned
premium reserves with respect to any type of risk are not treated as applicable insurance
liabilities for purposes of the proposal. For purposes of the proposal, the amount of any
applicable insurance liability may not exceed the lesser of such amount (1) as reported to the
applicable insurance regulatory body in the applicable financial statement (or, if less, the amount
required by applicable law or regulation), or (2) as determined under regulations prescribed by
the Secretary.

An applicable financial statement is a statement for financial reporting purposes that (1)
is made on the basis of generally accepted accounting principles, (2) is made on the basis of
international financial reporting standards, but only if there is no statement made on the basis of
generally accepted accounting principles, or (3) except as otherwise provided by the Secretary in
regulations, is the annual statement required to be filed with the applicable insurance regulatory
body, but only if there is no statement made on either of the foregoing bases. Unless otherwise
provided in regulations, it is intended that generally accepted accounting principles means U.S.
GAAP.

The applicable insurance regulatory body means, with respect to any insurance business,
the entity established by law to license, authorize, or regulate such insurance business and to
which the applicable financial statement is provided. For example, in the United States, the
applicable insurance regulatory body is the State insurance regulator to which the corporation
provides its annual statement.
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If a corporation fails to qualify solely because its applicable insurance liabilities
constitute 25 percent or less of its total assets, a United States person who owns stock of the
corporation may elect in such manner as the Secretary prescribes to treat the stock as stock of a
qualifying insurance corporation if (1) the corporation’s applicable insurance liabilities
constitute at least 10 percent of its total assets, and (2) based on the applicable facts and
circumstances, the corporation is predominantly engaged in an insurance business, and its failure
to qualify under the 25 percent threshold is due solely to specified circumstances involving such
insurance business. Specified circumstances include, for example, the fact that the company is in
runoff, that is, it is not taking on new insurance business (and consequently has little or no
premium income), and is using its remaining assets to pay off claims with respect to pre-existing
insurance risks on its books.

Effective Date

The proposal applies to taxable years beginning after December 31, 2017.
3. Repeal of fair market value of interest expense apportionment

Description of Proposal

The proposal prohibits members of a U.S. affiliated group from allocating interest
expense on the basis of the fair market value of assets for purposes of section 864(e). Instead,
the members must allocate interest expense based on the adjusted tax basis of assets.

Effective Date

The proposal is effective for taxable years beginning after December 31, 2017.
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United States Senate

TAX CUTS & COMMITTEE ON FINANGE
JOBS ACT

Policy Highlights

The Tax Cuts and Jobs Act provides fiscally responsible middle-class tax relief by cutting tax rates across the board,
reducing the tax burden on American job creators and modernizing our tax system. Under this proposal, a typical family of
four earning the median family income (around $73,000) will see its taxes cut by nearly $1,500. The bill will also reduce
the tax burden on small businesses and put American companies on a level playing field with their foreign competitors in
order to grow the economy and create more jobs here at home.

Combined, all of this will mean bigger paychecks for middle-class workers and families, more American jobs and a stronger
U.S. economy.

RELIEF FOR AMERICAN WORKERS AND FAMILIES
The Tax Cuts and Jobs Act:

» Lowers individual tax rates for low- and middle-income Americans by effectively expanding the zero tax bracket and
maintaining a 10 percent bracket, allowing hardworking taxpayers to keep more of their hard-earned money, make ends
meet, and save for retirement. The bill includes a reformed rate structure that targets tax relief to the middle class
while maintaining the existing tax distribution, and a 38.5 percent bracket for high-income earners.

» Nearly doubles the standard deduction to reduce or eliminate the federal income tax burden for tens of millions of
American families. The standard deduction will increase from $6,350 to $12,000 for individuals and from $12,700 to
$24,000 for married couples. For single parents, the standard deduction will increase from $9,300 to $18,000.

» Recognizes the unique challenges faced by parents with young children by:
e Expanding the child tax credit from $1,000 to $1,650 and allowing many more parents to claim the credit by
substantially lifting existing caps;
e Preserving the child and dependent care tax credit to help working parents care for their children and older
dependents — such as an aging grandparent — who need support;
e Preserving the adoption tax credit to help families with the high costs of adopting children; and
¢ Allowing parents to more effectively save for the education costs of unborn children.

» Preserves the deduction for charitable contributions, continuing a long recognition of the importance of private
philanthropy for the churches and community organizations that daily provide aid and assistance to those in need.

» Protects the home mortgage interest deduction for existing mortgages and maintains the deduction for newly
purchased homes up to $1 million. This incentive for homeownership provides tax relief to current and aspiring
homeowners.

» Continues popular retirement savings programs such as 401(k)s and Individual Retirement Accounts, to help
Americans build their retirement nest eggs and prepare for the future.

U.S. Senate Committee on Finance 1





RELIEF FOR AMERICAN WORKERS AND FAMILIES (continued)

>

Preserves the earned income tax credit to provide tax relief to low-income Americans working to build better lives
for themselves.

Preserves additional important elements of the existing individual tax system, including:
e Deduction for medical expenses

e Enhanced standard deduction for the blind and elderly

e Education relief for graduate students

Repeals the alternative minimum tax (AMT) to simplify the tax code and eliminate uncertainty for millions of
Americans who are required to calculate their taxes twice each year.

Provides relief from the death tax by doubling the current exemption. This will reduce uncertainty and costs for
family-owned farms and businesses by making it less likely that Washington will impose an unnecessary layer of
taxation on Americans who want to pass on their life's work to the next generation.

RELIEF FOR JOB CREATORS OF ALL SIZES

>

Permanently lowers the corporate tax rate to 20 percent so American companies no longer have to face the
highest tax rate in the industrialized world, which will allow them to better compete in the global marketplace,
create more jobs and increase wages.

Substantially lowers the tax burden on Main Street job creators through:

e Asimple and easy-to-administer deduction for pass-through businesses of all sizes, allowing more small
businesses to grow, invest, hire new workers and increase wages while also preventing abuse of the
reformed system,

e Enhanced Section 179 expensing to promote business investment and growth; and

e Enhanced cash accounting, allowing more businesses to use the simple cash-basis accounting method.

Full and immediate expensing of new equipment, which encourages growth and increases investment,
productivity and wages.

Protects the ability of small businesses to deduct interest on loans that allows Main Street employers to expand,
invest, and hire new workers.

Preserves important elements of the existing business tax system, including:
e Low-income housing credit to continue encouraging businesses to invest in affordable housing and provide
individuals and families with expanded opportunities.
e Research and development tax credit, which enhances investments in American products, technology and
innovations.

Permanently modernizes our outdated international tax system by eliminating the antiquated “worldwide" system,
in order to eliminate double taxation, enhance the competitiveness of American companies, and bring business
and investment back to the United States.

Eliminates the “lock-out effect” by making it simpler and less onerous for American multinationals to bring foreign
earnings back to America for investment and growth here at home.

Makes the United States a better place to do business by eliminating incentives for companies to shift jobs,
profits and intellectual property overseas, and by creating incentives for companies to both locate in America and
bring economic activity back to America.
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JOINT COMMITTEE ON TAXATION
November 9, 2017

JCX-52-17
ESTIMATED REVENUE EFFECTS OF THE CHAIRMAN'S MARK OF
THE "TAX CUTS AND JOBS ACT,"
SCHEDULED FOR MARKUP BY THE COMMITTEE ON FINANCE ON NOVEMBER 13, 2017
Fiscal Years 2018 - 2027
[Billions of Dollars]
Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2018-22  2018-27
I. Tax Reform for Individuals
A. Simplification and Reform of Rates, Standard Deductions,

and Exemptions
1. 10%, 12%, 22.5%, 25%, 32.5, 35%, and 38.5% income

tax rate brackets [L][2].....ccocoerveerennieiiniieirseee e tyba 12/31/17 -81.0 -117.8 -122.7 -1274 -1323 -1375 -1428 -1486 -1549 -161.0 -581.1 -1,325.9
2. Modify standard deduction ($12,000 for singles,

$24,000 for married filing jointly, $18,000 for HoH) [2]..... tyba 12/31/17 -58.3 -84.1 -86.6 -89.7 -92.6 -95.1 -98.1 -101.6 -105.3 -108.4 -411.2 -919.8
3. Repeal of deduction for personal exemptions [2]................. tyba 12/31/17 96.4 141.8 146.4 151.4 157.2 163.2 169.2 175.3 181.7 188.2 693.2 1,570.9
4. Alternative inflation measure [2] tyba 12/31/17 0.9 2.3 5.7 8.5 10.7 13.2 17.1 20.6 23.7 28.3 28.3 131.2

B. Treatment of Business Income of Individuals

1. Allow 17.4% deduction to certain domestic non-service

passthrough income with exception for service passthrough

income to taxpayers with taxable income below $150,000

for joint filers, $75,000 for all others, phased out over next

$50,000 for joint filers, $25,000 for all others, indexed

with $50 round-down rule; includes restriction based on

allocated Wages [3]......ccovrvrerirreiirisieirisieensiee e tyba 12/31/17 -25.5 -43.1 -45.3 -46.5 -47.2 -46.2 -47.1 -50.1 -53.1 -56.0 -207.3 -459.7
2. Disallow active pass-through losses in excess of

$500,000 for joint filers, $250,000 for all others.................. tyba 12/31/17 10.2 16.5 16.6 17.2 17.8 18.2 18.8 195 20.0 20.6 78.4 175.6

C. Reform of the Child Tax Credit
1. Modification of child tax credit ($1,650 not indexed;
refundable up to $1,000 indexed up to nearest $100
base year 2017; $2,500 refundability threshold not
indexed; $500 other dependents not indexed;
phaseouts $500,000/$1 Million not indexed; increase
eligibility to less than 18 years old) [2].......ccovvieririnrinnnns tyba 12/31/17 -26.4 -55.5 -57.0 -58.2 -59.4 -62.2 -63.5 -64.7 -66.1 -68.8 -256.4 -581.8
2. Require valid Social Security number of each child to
claim refundable portion of child credit [2]..........ccccovvinnn. tyba 12/31/17 2.9 2.8 2.7 2.6 2.7 2.6 2.5 2.6 2.7 11.1 24.1
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Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027  2018-22  2018-27

D. Simplification and Reform of Deductions and Exclusions
1. Repeal of itemized deductions for taxes not paid or
accrued in a trade or business, interest on home
equity debt, non-disaster casualty losses, tax
preparation expenses, and certain miscellaneous

EXPENSES [2].vveviiiiiiriririsrs s tyba 12/31/17 60.5 1080 1123 119.0 1255 1326 1402 1479 1558 164.2 525.4  1,266.0
2. Increase percentage limit for charitable contributions
of cash to public charities..........ccocoovirviinininrec e CMityba 12/31/17 - - - - - - m e e e Estimate Included inltem I.D.1. - - - == === == m o m e e
3. Repeal of overall limitation on itemized deductions............. tyba 12/31/17 - - e e e Estimate Included in Item I.D. 1. - - - - - - - - - - - oo - oo oo
4. Modify exclusion of gain from sale of a principal
FESIABNCE . vvevivetei ettt rers saea 12/31/17 [4] 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.2 0.4 1.1
5. Repeal exclusion for employer-provided bicycle commuter
fringe DENEfit... ..o tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4]
6. Repeal exclusion for employer-provided qualified moving
expense reimbursements [S][6]....c..cccuevrvreierireierineinrinieeeas tyba 12/31/17 0.4 0.6 0.6 0.6 0.6 0.6 0.6 0.7 0.7 0.7 2.7 6.1
7. Repeal of deduction for moving expenses (other than
members of the Armed FOrCes)........ccoovvrveivriereivsinnienennenns tyba 12/31/17 0.6 0.8 0.9 0.9 1.0 1.0 1.1 1.1 1.2 1.2 4.2 9.7
8. Modification to wagering l0SSES.........ccuvririiereriieieriiieinnias tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] 0.1 0.1
E. Double Estate, Gift and GST Tax Exemption Amount......... dda & gma 12/31/17 -1.2 -8.1 -8.8 -9.1 -9.6 -10.1 -10.7 -11.4 -12.1 -12.8 -36.8 -93.8
F. Repeal of Alternative Minimum Tax on Individuals............ tyba 12/31/17 -6.1 -74.3 -65.2 -68.7 -72.5 -75.9 -79.7 -83.9 -88.0 -92.3 -286.9 -706.7
Total of Tax Reform for Individuals................coooi i, -29.5 -109.9 -100.2 -99.2 -98.1 -95.4 -92.2 -92.6 -93.7 -93.2 -435.9 -902.9

11. Business Tax Reform

A. Tax Rates
1. 20% corporate tax rate in 2019 and thereafter..................... tyba 12/31/18 -15.2 -99.0 -1386 -1419 -1432 -1477 -1525 -157.0 -163.1 -171.0 -537.9  -1,329.2
2. Reduction of dividends received deduction percentages....... tyba 12/31/18 0.4 0.5 0.5 0.6 0.6 0.6 0.6 0.6 0.7 2.0 5.1
B. Repeal of Alternative Minimum Tax on Corporations [2]....  tyba 12/31/17 -15.3 -8.3 -4.5 -4.7 -1.3 -1.3 -1.3 -1.3 -1.2 -1.1 -34.0 -40.3

C. Small Business Reforms
1. Increase section 179 expensing to $1 million with a
phaseout range beginning at $2.5 million and expand
definition of qualified Property........cccocccvvviiniinnnscennnns ppisi tyba 12/31/17 -35 -6.3 -4.3 -2.6 -2.0 -1.5 -1.1 -0.9 -0.9 -0.8 -18.8 -24.0
2. Simplified accounting for small business.............c..ccocervevnne. [7] -8.7 -6.9 -2.6 -1.6 -1.3 -1.2 -1.2 -1.3 -1.4 -1.4 -21.1 -27.6
D. Cost Recovery, etc.
1. Limit net interest deductions to 30% of adjusted

taxable income, carryforward of denied deduction............... tyba 12/31/17 24.6 39.2 30.6 304 29.2 28.7 28.4 304 32.8 34.2 154.0 308.3
2. Provide 100% bonus depreciation for five ppisa &

VEAIS [8].rveveriiieiiieieieii ittt sppoga 9/27/17 -36.2 -40.4 -23.3 -13.4 -11.0 8.8 22.3 14.9 10.6 6.4 -124.3 -61.3
3. Modifications to depreciation limitations on luxury

automobiles and personal USe Property......cc.cccceevveevrvreeeas ppisa 12/31/17 - e e Estimate Included in Item I11.D.2. - = = = = = = s s e
4. Modifications of treatment of certain farm property............. ppisa 12/31/17 [9] [9] [9] -0.1 -0.2 -0.3 -0.2 -0.1 [9] [9] -0.4 -1.1
5. Modification of net operating loss deduction................ccce.... lai tyba 12/31/17 14.8 14.4 11.3 15.6 239 30.7 28.8 19.4 9.1 2.5 79.8 1704

6. Repeal like-kind exchanges except for real property............ generally eca 12/31/17 0.6 1.0 13 18 2.3 2.9 3.7 45 5.6 6.7 7.0 30.5
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Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2018-22  2018-27
7. Applicable recovery period for real property [10]................ ppisa 12/31/17 -0.3 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -2.7 -5.7
E. Business-Related Deductions
1. Repeal of deduction for income attributable to domestic
Production aCtiVities.........cccvvreerincieninseisse e tyba 12/31/18 -0.3 34 7.9 8.7 9.1 9.5 10.0 10.3 10.5 115 28.8 80.7
2. Limitation on deduction by employers of expenses for
fringe benefits:
a. Meals and entertainment expenses [11]........ccccoovnnne. apoia 12/31/17 1.6 2.0 21 2.1 2.2 2.3 24 2.5 2.6 2.6 10.0 22.4
b. Qualified transportation fringes [12]........cccccoeovrvrrrininn. apoia 12/31/17 1.3 15 1.7 1.7 1.8 18 1.8 1.9 1.9 2.0 7.9 17.4
F. Accounting Methods
1. Certain special rules for taxable year of inclusion (in
GENETAD)....eiviii e tyba 12/31/17 1.9 2.0 1.6 16 0.6 0.2 0.2 0.2 0.2 0.2 7.8 8.9
2. Certain special rules for taxable year of inclusion
(related to original issue diSCOUNt)........cccovvevriiveririnieinineene tyba 12/31/17 1.3 2.1 15 15 0.9 0.2 0.2 0.3 0.3 0.3 7.4 8.7
G. Business Credits
1. Modification of credit for clinical testing expenses for
certain drugs for rare diseases or conditions...........cc.c.ceeen.e apoii tyba 12/31/17 0.5 14 1.8 2.2 2.6 31 3.7 4.2 4.8 5.3 8.6 29.7
2. Modification of rehabilitation credit.............ccoccoevriiirnnnn. [13] [4] 0.2 0.4 0.5 0.5 0.5 0.6 0.6 0.6 0.6 15 4.3
3. Repeal of deduction for certain unused business credits....... tyba 12/31/17 == Negligible Revenue Effect - - - - - - = = = - o e e e e e
H. Banks and Financial Instruments
1. Limitation on deduction for FDIC premiums............ccccoevn.. tyba 12/31/17 0.8 1.8 1.4 1.4 1.4 15 15 15 1.6 1.6 6.8 14.5
2. Repeal of advance refunding bonds...........c.ccccccovvvirnnnne. ar bia 12/31/17 0.4 11 14 1.7 1.9 2.0 2.0 2.1 21 2.1 6.5 16.8
3. Cost basis of specified securities determined without
regard to identification...........ccocooveviiviercinnin e seaoda 12/31/17 0.3 0.4 0.4 0.2 0.2 0.2 0.2 0.2 0.3 0.3 15 2.7
I. Compensation
1. Nonqualified deferred compensation............c.ccccovveiininenne. [14] 0.3 1.0 1.6 15 1.3 11 0.8 0.6 4.0 13 5.8 134
2. Modification of limitation on excessive employee
TEMUNEIALION. ... tyba 12/31/17 0.3 2.0 1.2 11 11 1.0 1.0 1.0 0.9 0.8 5.7 10.4
3. 20% excise tax on excess tax-exempt organization
eXECUtiVE COMPENSALION. ....c..iviiiiieiriieciiee s tyba 12/31/17 0.3 04 0.4 04 0.4 04 0.4 04 0.4 0.3 1.7 3.6
J. Insurance
1. Net operating losses of life insurance companies.................. tyba 12/31/17 - - - - - Estimate Included in Item I1.LD.5 - - - - - - - - - oo oo oo e e
2. Repeal of small life insurance company deduction............... tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] 0.1 0.2
3. Adjustment for change in computing reserves..................... tyba 12/31/17 0.2 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.6 1.3
4. Repeal of special rule for distributions to shareholders
from pre-1984 policyholders surplus account....................... tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4]
5. Modification of proration rules for property and
casualty inSurance COMPANIES........ccurvrveerrreeerinieeresieesesaenes tyba 12/31/17 0.2 0.3 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 1.1 2.2
6. Repeal of special estimated tax payments...........c.ccovvvcevnan. tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4]
7. Capitalization of certain policy acquisition expenses........... tyba 12/31/17 0.4 15 21 2.2 24 2.5 2.7 2.9 3.1 3.2 8.6 23.0
8. Tax reporting for life settlement transactions...............cc....... generally tyba 12/31/17 [9] [9] [4] [4] [4] [4] [4] [4] 0.1 0.1 [4] 0.2
9. Clarification of tax basis of life insurance contracts............. generally teia 8/25/09- - - - - - - - - - - - oo oo e Estimate Included in Item 11.J.8. - - - - - - - - - - o e e e e
10. Exception to transfer for valuable consideration rules.......... ta 12/31/17 e Estimate Included in Item 11.J.8. - - - = = = == oo e e e
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Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2018-22  2018-27
K. Partnerships
1. Tax gain on the sale of a partnership interest on look-thru
DASIS. ..ttt saea 12/31/17 [4] 0.2 0.3 0.3 0.4 0.5 0.5 0.5 0.5 0.6 1.2 3.8
2. Expand the definition of substantial built-in loss for
purposes of partnership 10ss transfers...........c.ccovveienncinnnns topia 12/31/17 [4] [4] 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.2 0.5
3. Charitable contributions and foreign taxes taken into
account in determining limitation on allowance of
partner’s share 0f 10SS........ccuvvieiniiinsese e tyba 12/31/17 [4] 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.2 0.2 0.5 1.2
L. Determination of Worker Classification and Information
Reporting Requirements
1. Worker classification safe harbor and withholding [15]....... [16] -0.1 -0.3 -0.3 -0.3 -0.3 -04 -0.4 -04 -0.5 -0.5 -1.3 -34
2. Change in information reporting thresholds [2] [17]............ pma 12/31/18 0.2 0.3 04 0.4 04 0.4 0.5 0.5 0.5 1.3 3.6
M. Tax-Exempt Organizations
1. Excise tax based on investment income of private
colleges and UNIVETSILIES. ........cccuviueiriiieiniee s tyba 12/31/17 0.2 0.2 0.2 0.2 0.3 0.3 0.3 0.3 0.3 0.3 1.2 2.5
2. Name and logo royalties treated as unrelated business
taxable INCOME........coiiiiiit e tyba 12/31/17 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.3 0.8 2.0
3. Unrelated business taxable income separately computed generally
for each trade or business aCtivity..........c.ccccvrevericienscennas tyba 12/31/17 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.4 1.6 3.2
4. Repeal tax-exempt status for professional sports leagues..... tyba 12/31/17 [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] [4] 0.1
5. Modification of taxes on excess benefit transactions
(intermediate SANCLIONS).......ccvviveiriireierisee e tyba 12/31/17 == - oo Negligible Revenue Effect - - - - - = = = = - o e e e e e
6. Charitable deduction not allowed for amounts paid in
exchange for college athletic event seating rights................. cmi tyba 12/31/17 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.9 1.9
N. Retirement Savings
1. Conformity of contribution limits for employer-sponsored pyba &
PIANS. ...ttt tyba 12/31/17 0.1 0.1 0.1 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.7 17
2. Application of 10% early withdrawal tax to governmental
A57 PIANS....eivieiciieet s tyba 12/31/17 [9] -0.1 -0.1 -0.1 [9] [9] [9] [9] [9] [9] 0.2 -0.3
3. Eliminate catch-up contributions for high-wage pyba &
EMPIOYEES. . eveviiveie ettt tyba 12/31/17 [4] [4] [4] [4] [4] 0.1 0.1 0.1 0.1 0.1 0.2 0.5
Total of Business Tax RefOrm...........coooiii i -29.0 -84.2  -103.0 -88.0 -75.1 -52.2 -43.3 -60.4 -72.8 -89.5 -378.5 -697.2
I11. International Tax Reform
A. Establishment of Participation Exemption System for
Taxation of Foreign Income
1. Deduction for dividends received by domestic
corporations from certain foreign corporations..................... [18] -17.7 -26.4 -18.3 -20.1 -20.5 -20.4 -21.7 -22.7 -23.4 -24.5 -103.0 -215.6
2. Special rules relating to sales or transfers involving dri tyba &
certain foreign Corporations.........c.oveervieieriseienseieniseienens Ta 12/31/17 0.2 0.2 0.5 0.8 1.2 14 1.6 15 1.7 2.2 29 11.3
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Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2018-22  2018-27

. Treatment of deferred foreign income upon transition

to participation exemption system of taxation and

mandatory inclusion at two-tier rate (5-percent rate

for illiquid assets, 10-percent rate for liquid assets).............. [19] 45.8 22.7 6.9 7.3 8.1 16.3 30.1 41.6 19.1 -8.0 90.9 190.0
. Rules Related to Passive and Mobile Income
. Current year inclusion of global intangible low-taxed

income, with deduction, by United States shareholders........ [18] 19.6 24.5 9.6 9.3 8.9 8.5 8.8 8.9 8.9 8.4 72.0 1155
. Deduction for foreign-derived intangible income derived

from trade or business within the United States.................... tyba 12/31/17 -1.3 3.7 6.8 6.4 0.3 -11.4 -15.8 -19.9 -24.6 -30.6 15.9 -86.4
. Special rules for transfers of intangible property from

controlled foreign corporations to United States

SharehOIdErS.......cvoveeicice s [20] -3.9 -7.3 -8.9 -12.1 -8.3 -0.9 1.7 1.8 1.9 1.9 -40.6 -34.1
. Other Modifications of Subpart F Provisions
. Elimination of inclusion of foreign base company

il related INCOME..........ccovviireicieicicc s [18] -0.1 -0.3 -0.3 -0.3 -04 -0.4 -04 -0.5 -0.5 -0.6 -14 -4.0
. Inflation adjustment of de minimis exception for

foreign base company iNCOME..........ccorrerirneninnenineeiae [18] [9] [9] [9] [9] [9] [9] [9] [9] [9] [9] -0.2 -04
. Repeal of inclusion based on withdrawal of previously

excluded subpart F income from qualified investment......... [18] [9] [9] [9] [9] [9] [9] [9] [9] [9] [9] [9] [9]
. Modification of stock attribution rules for determining

status as a controlled foreign corporation............c.ccceveenne [19] = - Estimate Included in Item LA L. - - - - - - - - - o oo e e e
. Modification of definition of United States shareholder....... [18] 0.2 0.2 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.8 14
. Elimination of requirement that corporation must be

controlled for 30 days before subpart F inclusions

APPIY s [18] (4] 0.1 (4] (4] (4] (4] (4] (4] (4] (4] 0.2 0.4
. Look-thru rule for controlled foreign corporations

MAde PEMANENL.......ciiveieriiieeirieie et [21] -0.8 -1.2 -1.3 -14 -15 -1.7 -1.8 -2.0 -3.3 -11.8
. Corporations eligible for deduction for dividends from

controlled foreign corporations exempt from subpart F to

investments in United States property........ccoceveerivvceriniiennns [18] -0.1 -0.2 -0.2 -0.2 -0.2 -0.2 -0.2 -0.2 -0.2 -0.2 -1.0 -2.0
. Prevention of Base Erosion
. Denial of deduction for interest expense of United States

shareholders which are members of worldwide affiliated

groups with excess domestic indebtedness.............cccovviennae tyba 12/31/17 0.5 0.8 0.7 0.8 0.7 0.9 1.0 0.9 1.2 13 35 8.8
. Limitation on income shifting through intangible

Property tranSters.... ..o Tatyba 12/31/17 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.2 0.2 0.2 0.5 13
. Certain related party amounts paid or accrued in

hybrid transactions or with hybrid entities.............ccccooeeenne tyba 12/3L/17 - e e e Estimate Included in Item HLLA L. - - - - - - - o e e e e e
. Termination of special rules for domestic international

SAlES COMPOTALION. ....cveviviiei e tyba 12/31/18 0.3 0.5 0.6 0.6 0.6 0.6 0.7 0.7 0.7 2.0 5.3
. Surrogate foreign corporations not eligible for

reduced rate on diVidends..........covvierireieninsienneie e dpa 12/31/17 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.3 0.7
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Provision Effective 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2018-22  2018-27
E. Modifications Related to Foreign Tax Credit System
1. Repeal of section 902 indirect foreign tax credits;
determination of section 960 credit on current year
DSIS.c.ev it [18] = - Estimate Included in ltem HHLLA L. - - - - - - - o e e e e e
2. Separate foreign tax credit limitation basket for
foreign branch inCOMe...........ccovvvivivvienncienceins tyba 12/3L/17 - m e Estimate Included in Item HHI.B. L. - - - - - - - - o oo e e e
3. Acceleration of election to allocate interest, etc., on a
WOrIAWIdE DaSIS.......covvviiiiiiiiree s tyba 12/31/17 -0.3 -0.6 -0.7 -0.4 -2.0 -2.0
4. Source of income from sales of inventory determined
solely on basis of production activities.........c..c.cccevun. tyba 12/31/17 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.3 0.5
F. Inbound Provisions
1. Base erosion and anti-abuse taX.........cccvvveerirnerinineenns apoaa 12/31/17 3.9 9.3 115 12.1 12.6 13.4 14.2 14.7 15.4 16.6 49.3 1235
G. Other Provisions
1. Taxation of passenger cruise gross income of foreign
corporations and nonresident alien individuals tyba 12/31/17 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.4 0.7
2. Restriction on insurance business exception to passive
foreign investment company rules..........c.ccceoveeierinnne. tyba 12/31/17 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.2 0.2 0.2 0.5 11
3. Repeal of fair market value method of interest
€XPENSe apPOrtioNMENT...........covrvrvrurererereeicieeee s tyba 12/31/17 [4] 0.1 0.1 [4] [4] [4] [4] [4] [4] [4] 0.2 0.2
Total of International Tax Reform.............oooii i 47.3 27.5 7.9 3.6 23 7.0 19.0 25.9 -0.8 -34.0 88.2 1044
NET TOTAL Lottt it ettt et et et et ettt et e et et et et -11.2 -166.6 -1953 -183.6 -1709 -1406 -116.5 -127.1 -167.3 -216.7 -726.2  -1,495.7

Joint Committee on Taxation

NOTE: Details may not add to totals due to rounding. The date of enactment is generally assumed to be December 1, 2017.

Legend for "Effective” column:
apoia = amounts paid or incurred after
ar = advance refunding
apoaa = amounts paid or accrued after
apoii = amounts paid or incurred in
bia = bonds issued after
cmi = contributions made in
DOE = date of enactment
dda = decedents dying after
dpa = dividends paid after
dri = dividends received in

[Footnotes for JCX-52-17 appear on the following pages]

eca = exchanges completed after

gma = gifts made after

lai = losses accrued in

pma = payments made after

ppisa = property placed in service after

ppisi = property placed in service in

pyba = plan years beginning after

saea = sales and exchanges after

seaoda = sales, exchanges, and other
dispositions after

spa = services performed after

sppoga = specified plants planted or
grafted after

ta = transactions after

Ta = transfers after

topia = transfers of partnership interests
after

tyba = taxable years beginning after
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Footnotes for JCX-52-17:

[1] The parameters for the end of the 22.5% and 32.5% rate brackets, the beginning of the 38.5% rate bracket, and the standard deduction amount use 2018 as the base year. Other indexed parameters are

adjusted for inflation from their 2017 values using the chained CPI-U as the inflation measure to determine 2018 values.

[2] Estimate includes the following outlay effects: 2018
10%, 12%, 22.5%, 25%, 32.5, 35%, and 38.5% tax brackets.............cccoerrrrrnnne
Modify standard dedUCTION..........ccoviiiriieieriiee e
Repeal personal eXemMpPLiONS..........c.oiiiiiiiiniinee e -10.8
Alternative inflation Methods.............coviiiiiii e
Modification of child tax Credit...........cocoeiiiiiiiiee e,
Change in information reporting thresholds ...
Require valid Social Security number of each child to claim

refundable portion of child Credit............cccvviiniciiic
Repeal of itemized deductions for taxes not paid or accrued in a trade or

business, interest on home equity debt, non-disaster casualty losses and

certain MiSCellaneous EXPENSES........ccovivriririeeririeieririe ettt

Repeal of alternative minimum tax on COrporations...........ccoureeririnerinrseresesenesnenens 10.8
[3] Estimate includes the following budget effects: 2018
Total Revenue Effect (SECA INteraction).......cccceeerivieierinsieninieinniseiesesee e -1.3
On-budget effects...... -0.2
Off-budget effects -1.0

[4] Gain of less than $50 million.
[5] Estimate includes the following budget effects: 2018
Total REVENUE EFfECL........ccoviiiiiiirc e 0.4
On-budget effects...... 0.3
Off-budget effects...... . 0.1

[6] Estimate includes policy that retains exclusion under section 217(g) (related to members of the Armed Forces).

2019
1.0
9.4

-15.9

-0.3
14.1

-2.9

-0.4
3.8
2019
-1.8
-0.4
-14

2019
0.6
0.4
0.1

2020
11
9.7

-16.4

-0.6
143
[22]

-2.8

-0.3
-0.4
2020
-1.6
-0.3
-1.2

2020
0.6
0.5
0.1

2021
1.2
10.2
-16.6
-1.3
14.2
[22]

-2.7

-0.4
-0.3
2021
-1.3
-0.3
-1.0

2021
0.6
05
0.1

2022
1.2
104
-16.9
-1.6
14.2
[22]

-2.6

-0.4

2022
-0.9
-0.2
-0.7

2022
0.6
0.5
0.1

2023
1.2
10.5
-17.2
2.1
15.7
[22]

-2.7

-0.4

2023
1.7
0.3
14

2023
0.6
05
0.1

2024
1.2
10.6
-17.4
-2.5
15.7
[22]

-2.6

-0.4

2024
2.7
0.6
2.2

2024
0.6
0.5
0.1

2025
1.2
10.7
-17.7
-3.1
15.6
[22]

-2.5

-0.4

2025
1.9
0.4
15

2025
0.7
05
0.1

2026
13
109
-17.9
-3.6
156
[22]

-2.6

-0.4
2026
14
0.3
11

2026
0.7
0.5
0.1

2027
13
111
-18.1
-4.0
16.9
[22]

-2.7

-0.5
2027
11
0.2
0.9

2027
0.7
0.6
0.1

2018-22
44

39.7
-76.6
-3.9
56.7

0.1

-111

-15
13.9
2018-22
-6.8
-14

2018-27
10.6
93.6

-164.9
-19.2
136.2

0.2

-24.1

-3.7
13.9
2018-27
2.1

0.4

1.6

2018-27
6.1
4.8
1.3

[7] The expansion of the threshold allowing the use of the cash method, the creation of an exemption from the requirement to use inventories, and the expansion of the exception from the uniform capitalization

rules are effective for taxable years beginning after December 31, 2017. The expansion of the exception from the requirement to use the percentage of completion method is effective for contracts entered
into after December 31, 2017, in taxable years ending after such date. The threshold applicable to each provision is indexed for inflation for taxable years beginning after December 31, 2018.

[8] Estimate contains interaction with the section 179 expansion in 11.C.1.
[9] Loss of less than $50 million.

[10] Estimate includes the following provisions: for nonresidential real property, reduce the applicable recovery period to 25 years from 39 years; for residential rental property, reduce the applicable recovery

period to 25 years from 27.5 years; for qualified improvement property, reduce the applicable recovery period to 10 years from 15 years.

[11] Estimate includes the following budget effects: 2018
Total REVENUE EFFECL........ccviiieiieicece e 1.6
ON-DUAPEL EFFECES. ....iviviiiciirce b 1.3
OFf-DUAGEL EFFECES... vt 0.3

[Footnotes for Table JCX-52-17 continue on the following page]

2019
2.0
16
0.4

2020
2.1
17
0.4

2021
2.1
18
0.4

2022
22
18
0.4

2023
23
19
0.4

2024
24
2.0
0.4

2025
25
21
0.4

2026
2.6
2.1
0.4

2027
26
2.2
0.4

2018-22
10.0

8.2

18

2018-27
224
18.5

3.9
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Footnotes for JCX-52-17 continued:

[12] Estimate includes the following budget effects: 2018 2019 2020 2021
Total REVENUE EFFECL........ccviiiciie e 1.3 15 1.7 1.7
ON-DUAPEL EFFECES.....vviviiicierce b 1.0 1.2 1.3 1.3
OFf-DUAGEL EFFECES... vt 0.3 0.3 0.3 0.3

[13] Generally effective for amounts paid or incurred after December 31, 2017, with a transition rule providing that for buildings owned or leased at all times after December 31, 2017, the 24-month
period for making qualified rehabilitation expenditures begins no later than 180 days after the date of enactment, and the repeal is effective for such expenditures paid or incurred after the

end of the taxable year in which such 24-month period ends.

[14] Generally effective for amounts attributable to services performed after December 31, 2017. Amounts attributable to services performed before January 1, 2018, are included in income at the

later of vesting (as defined under the proposal) or 2026.

[15] Estimate includes the following budget effects: 2018 2019 2020 2021
Total REVENUE EFfECL......ccoiiiiicice e, -0.1 -0.3 -0.3 -0.3
ON-DUAGEL EFFECES. ... vceiiiceece e [9] -0.1 -0.1 -0.1
OFf-DUAGEL BFFECES. ... cviiiiee e [9] -0.2 -0.2 -0.3

[16] Generally effective for services performed after December 31, 2017, though section 7706(d)(1)(C) requirements are not to be enforced for compensation paid prior to 180 days after the date of enactment.

[17] Estimate includes the following budget effects: 2018 2019 2020 2021
Total REVENUE EFFECL........ccviiieicece s 0.2 0.3 0.4
On-budget effects...... 0.1 0.2 0.2
Off-budget effects 0.1 0.2 0.2

[18] Effective for taxable years of foreign corporations beginning after December 31, 2017, and to taxable years of United States shareholders with or within which such taxable years of foreign corporations end.

2022 2023 2024 2025 2026 2027 2018-22 2018-27
18 18 18 19 1.9 2.0 7.9 174
14 14 15 15 15 16 6.4 13.9
0.4 0.4 0.4 0.4 0.4 0.4 16 35

2022 2023 2024 2025 2026 2027 2018-22 2018-27

-0.3 -0.4 -0.4 -0.4 -0.5 -0.5 -1.3 -34
-0.1 -0.1 -0.1 -0.1 -0.1 -0.1 -0.3 -0.7
-0.3 -0.3 -0.3 -0.3 -0.4 -0.4 -1.0 -2.7

2022 2023 2024 2025 2026 2027 2018-22 2018-27
0.4 0.4 0.4 05 0.5 05 13 36
0.2 0.2 0.2 0.2 0.3 03 0.7 19
0.2 0.2 0.2 0.2 0.2 03 0.6 17

[19] Effective for the last taxable year of foreign corporations beginning before January 1, 2018, and all subsequent taxable years of foreign corporations and for the taxable years of a United States shareholder

with or within which such taxable years end.

[20] Effective for distributions made in taxable years of foreign corporations beginning after December 31, 2017, and for taxable years of United States shareholders with or within which such taxable years of

foreign corporations end.

[21] Effective for taxable years of foreign corporations beginning after December 31, 2019, and to taxable years of United States shareholders with or within which such taxable years of foreign corporations end.

[22] Increase in outlays of less than $50 million.










Amendment to the Amendment in the Nature of a Substitute to H.R. 1
Offered by Mr. Brady of Texas

The amendment makes improvements to the amendment in the nature of a substitute
relating to the exclusion from income for employer-provided dependent care
assistance, protects the integrity of the Earned Income Tax Credit program, focuses
the excise tax on net investment income of educational institutions on application to
institutions with endowment assets of at least $250,000 per student, ensures that other
changes in the bill do not disturb the characterization for tax purposes of income
earned by songwriters when they sell their catalogue of compositions, ensures that
employees of start-up companies can share in the success of the business they are
helping to build by better aligning the recognition of stock-based compensation for tax
purposes, imposes an additional holding period requirement with respect to gains on a
carried interest, and better tailors the bill's international base erosion rules.
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AMENDMENT TO THE AMENDMENT IN THE
NATURE OF A SUBSTITUTE TO H.R. 1

OFFERED BY MR. BRADY OF TEXAS

In section 1005(a), redesignate paragraphs (1)
through (37) as paragraphs (3) through (39), respec-
tively, and insert before such paragraph (3) (as so redes-

ignated) the following:

1 (1) Section 32(b)(2)(B)(i1)(II) is amended by
2 striking *“ section 1(f)(3) for the calendar year in
3 which the taxable year begins determined by sub-
4 stituting ‘calendar year 2008 for ‘calendar year
5 1992’ in subparagraph (B) thereof” and inserting
6 “section 1(c)(2)(A) for the calendar year in which
7 the taxable year begins determined by substituting
8 ‘calendar year 2008 for ‘calendar year 2016 in
9 clause (i1) thereof” .
10 (2) Section 32(j)(1)(B) is amended—
11 (A) in the matter preceding clause (1), by
12 striking “‘section 1(f)(3)” and inserting ‘‘section
13 1(e)(2)(A)”,
14 (B) in clause (i), by striking “for ‘calendar
15 yvear 1992’ in subparagraph (B) thereof” and
g:\VHLC\110617\110617.356.xm| (679683113)
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1 inserting “for ‘calendar year 2016’ in clause (ii)

2 thereof”, and

3 (C) in clause (i1), by striking “for ‘calendar

4 vear 1992’ in subparagraph (B) of such section

5 1”7 and inserting “for ‘calendar year 2016’ in

6 clause (i1) thereof”.

Page 76, after line 20, insert the following:

7 SEC. 1104. PROCEDURES TO REDUCE IMPROPER CLAIMS

8 OF EARNED INCOME CREDIT.

9 (a) CLARIFICATION REGARDING DETERMINATION OF
10 SELF-EMPLOYMENT INCOME WHicH IS TREATED AS
11 EARNED INCOME.—Section 32(c)(2)(B) is amended by
12 striking “and” at the end of clause (v), by striking the
13 period at the end of clause (vi) and inserting ‘, and”, and
14 Dby adding at the end the following new clause:

15 “(vil) in determining the taxpayer’s
16 net earnings from self-employment under
17 subparagraph (A)(i1) there shall not fail to
18 be taken into account any deduction which
19 1s allowable to the taxpayer under this sub-
20 title.”.

21 (b) REQUIRED QUARTERLY REPORTING OF WAGES
22 or EMPLOYEES.—Section 6011 is amended by adding at
23 the end the following new subsection:
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“(i) EMPLOYER REPORTING OF WAGES.—Every per-

son required to deduct and withhold from an employee a
tax under section 3101 or 3402 shall include on each re-
turn or statement submitted with respect to such tax, the
name and address of such employee and the amount of
wages for such employee on which such tax was with-

held.”.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in para-
oraph (2), the amendments made by this section
shall apply to taxable years ending after the date of
the enactment of this Act.

(2) REPORTING.—The Secretary of the Treas-
ury, or his designee, may delay the application of the
amendment made by subsection (b) for such period
as such Secretary (or designee) determines to be
reasonable to allow persons adequate time to modify
electronic (or other) systems to permit such person
to comply with the requirements of such amend-

ment.

21 SEC. 1105. CERTAIN INCOME DISALLOWED FOR PURPOSES

22
23

OF THE EARNED INCOME TAX CREDIT.

(a) SUBSTANTIATION REQUIREMENT.—Section 32 1s

24 amended by adding at the end the following new sub-

25 section:
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“(n) INCONSISTENT INCOME REPORTING.—If the
earned income of a taxpayer claimed on a return for pur-
poses of this section 1s not substantiated by statements
or returns under sections 6051, 6052, 6041(a), or 6050W
with respect to such taxpayer, the Secretary may require
such taxpayer to provide books and records to substantiate
such 1ncome, including for the purpose of preventing
fraud.”.

(b) EXCLUSION OF UNSUBSTANTIATED AMOUNT
From EARNED INCOME.—Section 32(c)(2) is amended by
adding at the end the following new subparagraph:

“(C) EXCLUSION.—In the case of a tax-
payer with respect to which there is an incon-
sistency described in subsection (n) who fails to
substantiate such inconsistency to the satisfac-
tion of the Secretary, the term ‘earned income’
shall not include amounts to the extent of such
inconsistency.”.

(¢) EFFECTIVE DATE.—The amendments made by
this section shall apply to taxable years ending after the

date of the enactment of this Act.

Page 138, strike line 19, and all that follows

through page 139, line 24, and insert the following:
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SEC. 1404. SUNSET OF EXCLUSION FOR DEPENDENT CARE
ASSISTANCE PROGRAMS.

(a) IN GENERAL.—Section 129 is amended by adding
at the end the following new subsection:

“(f) TERMINATION.—Subsection (a) shall not apply
to taxable years beginning after December 31, 2022.”.

(b) EFFECTIVE DATE.—The amendment made by
this section shall take effect on the date of the enactment

of this Act.

Page 246, strike lines 7 through 20, and insert the

following:

10
11
12
13
14
15
16

(b) CONFORMING AMENDMENT.—Section
1231(b)(1)(C) is amended by inserting “‘a patent, inven-
tion, model or design (whether or not patented), a secret
formula or process,” before “‘a copyright”.

(¢) EFFECTIVE DATE.—The amendments made by
this section shall apply to dispositions after December 31,

2017.

Page 248, after line 3, insert the following:
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November 6, 2017 (4:37 p.m.)





G:\M\IS\BRADTX\BRADTX_047.XML

6
1 SEC. 3314. RECHARACTERIZATION OF CERTAIN GAINS IN
2 THE CASE OF PARTNERSHIP PROFITS INTER-
3 ESTS HELD IN CONNECTION WITH PERFORM-
4 ANCE OF INVESTMENT SERVICES.
5 (a) IN GENERAL.—Part IV of subchapter O of chap-
6 ter 1is amended—
7 (1) by redesignating section 1061 as section
8 1062, and
9 (2) by inserting after section 1060 the following
10 new section:
11 “SEC. 1061. PARTNERSHIP INTERESTS HELD IN CONNEC-
12 TION WITH PERFORMANCE OF SERVICES.
13 “(a) IN GENERAL.—If one or more applicable part-
14 nership interests are held by a taxpayer at any time during
15 the taxable year, the excess (if any) of—
16 “(1) the taxpayer’s net long-term capital gain
17 with respect to such interests for such taxable year,
18 over
19 “(2) the taxpayer’s net long-term capital gain
20 with respect to such interests for such taxable year
21 computed by applying paragraphs (3) and (4) of sec-
22 tions 1222 by substituting ‘3 years’ for ‘1 year’,
23 shall be treated as short-term capital gain.
24 “(b) SPECIAL RULE.—To the extent provided by the

25 Secretary, subsection (a) shall not apply to income or gain

g:\VHLC\110617\110617.356.xml (679683I113)
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I attributable to any asset not held for portfolio investment

2 on behalf of third party investors.

3

“(¢) APPLICABLE PARTNERSHIP INTEREST.—KFor

4 purposes of this section—

5 “(1) IN GENERAL.—Except as provided in this
6 paragraph or paragraph (4), the term ‘applicable
7 partnership interest’” means any interest in a part-
8 nership which, directly or indirectly, is transferred to
9 (or is held by) the taxpayer in connection with the
10 performance of substantial services by the taxpayer,
11 or any other related person, in any applicable trade
12 or business. The previous sentence shall not apply to
13 an interest held by a person who is employed by an-
14 other entity that is conducting a trade or business
15 (other than an applicable trade or business) and
16 only provides services to such other entity.
17 “(2) APPLICABLE TRADE OR BUSINESS.—The
18 term ‘applicable trade or business’ means any activ-
19 ity conducted on a regular, continuous, and substan-
20 tial basis which, regardless of whether the activity is
21 conducted 1n one or more entities, consists, in whole
22 or in part, of—
23 “(A) raising or returning capital, and
24 “(B) either
g:\VHLC\110617\110617.356.xm| (679683113)
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| “(1) investing in (or disposing of)
2 specified assets (or identifying specified as-
3 sets for such investing or disposition), or
4 “(11) developing specified assets.
5 “(3) SPECIFIED ASSET.—The term ‘specified
6 asset’” means securities (as defined 1in section
7 475(¢)(2) without regard to the last sentence there-
8 of), commodities (as defined in section 475(e)(2)),
9 real estate held for rental or investment, cash or
10 cash equivalents, options or derivative contracts with
11 respect to any of the foregoing, and an interest in
12 a partnership to the extent of the partnership’s pro-
13 portionate interest in any of the foregoing.
14 “(4) EXCEPTIONS.—The term ‘applicable part-
15 nership interest’ shall not include—
16 “(A) any interest in a partnership directly
17 or indirectly held by a corporation, or
18 “(B) any capital interest in the partner-
19 ship which provides the taxpayer with a right to
20 share in partnership capital commensurate
21 with—
22 “(1) the amount of capital contributed
23 (determined at the time of receipt of such
24 partnership interest), or
g:\VHLC\110617\110617.356.xm| (679683113)
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1 “(11) the value of such interest subject
2 to tax under section 83 upon the receipt or
3 vesting of such interest.

4 “(5) THIRD PARTY INVESTOR.—The term ‘third
5 party investor’ means a person who—

6 “(A) holds an interest in the partnership
7 which does not constitute property held in con-
8 nection with an applicable trade or business;
9 and

10 “(B) is not (and has not been) actively en-
11 caged, and is (and was) not related to a person
12 so engaged, in (directly or indirectly) providing
13 substantial services described in paragraph (1)
14 for such partnership or any applicable trade or
15 business.

16 “(d) TRANSFER OF APPLICABLE PARTNERSHIP IN-
17 TEREST TO RELATED PERSON.—

18 “(1) IN GENERAL.—If a taxpayer transfers any
19 applicable partnership interest, directly or indirectly,
20 to a person related to the taxpayer, the taxpayer
21 shall include in gross income (as short term capital
22 cain) the excess (if any) of—
23 “(A) so much of the taxpayer’s long-term
24 capital gains with respect to such interest for
25 such taxable year attributable to the sale or ex-
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1 change of any asset held for not more than 3
2 years as is allocable to such interest, over

3 “(B) any amount treated as short term
4 capital gain under subsection (a) with respect
5 to the transfer of such interest.

6 “(2) RELATED PERSON.—For purposes of this
7 paragraph, a person is related to the taxpayer if—
8 “(A) the person is a member of the tax-
9 payer’s family within the meaning of section
10 318(a)(1), or

11 “(B) the person performed a service within
12 the current calendar year or the preceding three
13 calendar years in any applicable trade or busi-
14 ness in which or for which the taxpayer per-
15 formed a service.

16 “(e) REPORTING.—The Secretary shall require such
17 reporting (at the time and in the manner prescribed by
18 the Secretary) as is necessary to carry out the purposes
19 of this section.
20 “(f) REGULATIONS.—The Secretary shall issue such
21 regulations or other guidance as is necessary or appro-
22 priate to carry out the purposes of this section”.
23 (b) COORDINATION WITII SECTION 83.—Subsection
24 (e) of section 83 is amended by striking “‘or” at the end
25 of paragraph (4), by striking the period at the end of para-
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1 eraph (5) and inserting ““, or”’, and by adding at the end
2 the following new paragraph:
3 “(6) a transfer of an applicable partnership in-
4 terest to which section 1061 applies.”.
5 (¢) CLERICAL AMENDMENT.—The table of sections
6 for part IV of subchapter O of chapter 1 is amended by
7 striking the item relating to 1061 and inserting the fol-
8 lowing new items:
“Sec. 1061. Partnership interests held in connection with performance of serv-
“See. 1062. Cr'oégeli;l"erences.”.
9 (d) EFFECTIVE DATE.—The amendments made by
10 this section shall apply to taxable years beginning after
1T December 31, 2017.
Page 309, after line 21, insert the following:
12 SEC. 3804. TREATMENT OF QUALIFIED EQUITY GRANTS.
13 (a) IN GENERAL.—
14 (1) ELECTION TO DEFER INCOME.—Section 83
15 is amended by adding at the end the following new
16 subsection:
17 “(1) QUALIFIED EQUITY GRANTS.—
18 “(1) IN GENERAL.—For purposes of this sub-
19 title, if qualified stock is transferred to a qualified
20 employee who makes an election with respect to such
21 stock under this subsection—
g:\VHLC\110617\110617.356.xm| (679683113)
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“(A) except as provided in subparagraph
(B), no amount shall be included in income
under subsection (a) for the first taxable year
in which the rights of the employee in such
stock are transferable or are not subject to a
substantial risk of forfeiture, whichever is appli-
cable, and

“(B) an amount equal to the amount
which would be included in income of the em-
ployee under subsection (a) (determined without
regard to this subsection) shall be included in
immcome for the taxable year of the employee
which includes the earliest of—

“(1) the first date such qualified stock
becomes transferable (including transfer-
able to the employer),

“(i1) the date the employee first be-
comes an excluded employee,

“(i11) the first date on which any stock
of the corporation which issued the quali-
fied stock becomes readily tradable on an
established securities market (as deter-
mined by the Secretary, but not including
any market unless such market is recog-

nized as an established securities market

(679683113)
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1 by the Secretary for purposes of a provi-
2 sion of this title other than this sub-
3 section),
4 “(iv) the date that is 5 years after the
5 first date the rights of the employee in
6 such stock are transferable or are not sub-
7 ject to a substantial risk of forfeiture,
8 whichever occurs earlier, or
9 “(v) the date on which the employee
10 revokes (at such time and in such manner
11 as the Secretary may provide) the election
12 under this subsection with respect to such
13 stock.
14 “(2) QUALIFIED STOCK.—
15 “(A) IN GENERAL.—For purposes of this
16 subsection, the term ‘qualified stock’ means,
17 with respect to any qualified employee, any
18 stock 1n a corporation which is the employer of
19 such employee, if—
20 “(1) such stock is received—
21 “(I) in connection with the exer-
22 cise of an option, or
23 “(II) n settlement of a restricted
24 stock unit, and
g:\VHLC\110617\110617.356.xm| (679683113)
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“(11) such option or restricted stock
unit was provided by the corporation—
“(I) in connection with the per-
formance of services as an employee,
and
“(IT) during a calendar year in
which such corporation was an eligible
corporation.

“(B) LaMITATION.—The term ‘qualified
stock’ shall not include any stock if the em-
ployee may sell such stock to, or otherwise re-
ceive cash in lieu of stock from, the corporation
at the time that the rights of the employee in
such stock first become transferable or not sub-
ject to a substantial risk of forfeiture.

“(C) ELIGIBLE CORPORATION.—For pur-
poses of subparagraph (A)(i1)(I1)—

“(1) IN GENERAL.—The term ‘eligible
corporation’ means, with respect to any
calendar year, any corporation if—

“(I) no stock of such corporation

(or any predecessor of such corpora-

tion) 1s readily tradable on an estab-

lished securities market (as deter-

mined under paragraph (1)(B)(ii1))

(679683113)
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during any preceding calendar year,
and

“(II) such corporation has a writ-
ten plan under which, in such cal-
endar year, not less than 80 percent
of all employees who provide services
to such corporation in the United
States (or any possession of the
United States) are granted stock op-
tions, or restricted stock units, with
the same rights and privileges to re-
ceive qualified stock.

“(11) SAME RIGHTS AND PRIVI-

For purposes of clause (1)(1I)—
“(I) except as provided in sub-
clauses (II) and (III), the determina-
tion of rights and privileges with re-
spect to stock shall be determined in
a similar manner as provided under
section 423(b)(5),

“(IT) employees shall not fail to
be treated as having the same rights
and privileges to receive qualified
stock solely because the number of

shares available to all employees is not
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| equal iIn amount, so long as the num-
2 ber of shares available to ecach em-
3 ployee is more than a de minimis
4 amount, and
5 “(IIT) rights and privileges with
6 respect to the exercise of an option
7 shall not be treated as the same as
8 rights and privileges with respect to
9 the settlement of a restricted stock
10 unit.
11 “(i1) EMPLOYEE.—For purposes of
12 clause (1)(I), the term ‘employee’ shall not
13 include any employee deseribed in section
14 4980E(d)(4) or any excluded employee.
15 “(iv) SPECIAL RULE FOR CALENDAR
16 YEARS BEFORE 2018.—In the case of any
17 calendar year beginning before January 1,
18 2018, clause (i)(II) shall be applied with-
19 out regard to whether the rights and privi-
20 leges with respect to the qualified stock are
21 the same.
22 “(3) QUALIFIED EMPLOYEE; EXCLUDED EM-
23 PLOYEE.—For purposes of this subsection—
24 “(A) IN GENERAL.—The term ‘qualified
25 employee” means any individual who—
g:\VHLC\110617\110617.356.xm| (679683113)
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1 “(1) 1s not an excluded employee, and

2 “(1) agrees 1in the election made

3 under this subsection to meet such require-

4 ments as determined by the Secretary to

5 be mnecessary to ensure that the with-

6 holding requirements of the corporation

7 under chapter 24 with respect to the quali-

8 fied stock are met.

9 “(B) EXCLUDED EMPLOYEE.—The term
10 ‘excluded employee’ means, with respect to any
11 corporation, any individual—

12 “(1) who was a 1-percent owner (with-

13 in the meaning of section 416(1)(1)(B)(i1))

14 at any time during the 10 preceding cal-

15 endar years,

16 “(11) who is or has been at any prior

17 time—

18 “(I) the chief executive officer of

19 such corporation or an individual act-

20 ing in such a capacity, or

21 “(II) the chief financial officer of

22 such corporation or an individual act-

23 ing in such a capacity,

24 “(ii1) who bears a relationship de-

25 seribed in section 318(a)(1) to any indi-
g:\VHLC\110617\110617.356.xm| (679683113)
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vidual deseribed in subclause (I) or (II) of
clause (i1), or

“(iv) who has been for any of the 10
preceding taxable years one of the 4 high-
est compensated officers of such corpora-
tion determined with respect to each such
taxable year on the basis of the share-
holder disclosure rules for compensation

under the Securities Exchange Act of 1934

(as 1f such rules applied to such corpora-

tion).

“(4) ELECTION.—

“(A) TIME FOR MAKING ELECTION.—An
election with respect to qualified stock shall be
made under this subsection no later than 30
days after the first time the rights of the em-
ployee in such stock are transferable or are not
subject to a substantial risk of forfeiture,
whichever occurs earlier, and shall be made n
a manner similar to the manner in which an
election 1s made under subsection (b).

“(B) LaMrraTioNs.—No election may be
made under this section with respect to any

qualified stock if—

(679683113)
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1 “(i) the qualified employee has made
2 an election under subsection (b) with re-
3 spect to such qualified stock,

4 “(11) any stock of the corporation
5 which issued the qualified stock is readily
6 tradable on an established securities mar-
7 ket (as determined wunder paragraph
8 (1)(B)(ii1)) at any time before the election
9 is made, or

10 “(i11) such corporation purchased any
11 of its outstanding stock in the calendar
12 yvear preceding the calendar year which in-
13 cludes the first time the rights of the em-
14 ployee in such stock are transferable or are
15 not subject to a substantial risk of for-
16 feiture, unless—

17 “(I) not less than 25 percent of
18 the total dollar amount of the stock so
19 purchased is deferral stock, and
20 “(II) the determination of which
21 individuals from whom deferral stock
22 18 purchased is made on a reasonable
23 basis.

g:\VHLC\110617\110617.356.xm| (679683113)
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1 “(C) DEFINITIONS AND SPECIAL RULES

2 RELATED TO LIMITATION ON STOCK REDEMP-

3 TIONS.—

4 “(1) DEFERRAL STOCK.—For pur-

5 poses of this paragraph, the term ‘deferral

6 stock’” means stock with respect to which

7 an election 1s in effect under this sub-

8 section.

9 “(i1) DEFERRAL STOCK WITH RE-
10 SPECT TO ANY INDIVIDUAL NOT TAKEN
11 INTO ACCOUNT IF INDIVIDUAL HOLDS DE-
12 FERRAL STOCK WITH LONGER DEFERRAL
13 PERIOD.—Stock purchased by a corpora-
14 tion from any individual shall not be treat-
15 ed as deferral stock for purposes of clause
16 (i) 1f such individual (immediately after
17 such purchase) holds any deferral stock
18 with respect to which an election has been
19 in effect under this subsection for a longer
20 period than the election with respect to the
21 stock so purchased.

22 “(11) PURCHASE OF ALL OUT-

23 STANDING DEFERRAL STOCK.—The re-

24 quirements of subclauses (I) and (II) of

25 subparagraph (B)(ii1) shall be treated as
g:\VHLC\110617\110617.356.xml (679683113)
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1 met if the stock so purchased includes all
2 of the corporation’s outstanding deferral
3 stock.

4 “(iv) REPORTING.—Any corporation
5 which has outstanding deferral stock as of
6 the beginning of any calendar year and
7 which purchases any of its outstanding
8 stock during such calendar year shall in-
9 clude on its return of tax for the taxable
10 year in which, or with which, such calendar
11 yvear ends the total dollar amount of its
12 outstanding stock so purchased during
13 such calendar year and such other infor-
14 mation as the Secretary may require for
15 purposes of administering this paragraph.
16 “(5) CONTROLLED GROUPS.—For purposes of
17 this subsection, all corporations which are members
18 of the same controlled group of corporations (as de-
19 fined in section 1563(a)) shall be treated as one cor-
20 poration.
21 “(6) NOTICE REQUIREMENT.—Any corporation
22 that transfers qualified stock to a qualified employee
23 shall, at the time that (or a reasonable period be-
24 fore) an amount attributable to such stock would

g:\VHLC\110617\110617.356.xm| (679683113)
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1 (but for this subsection) first be includible in the
2 oross income of such employee—

3 “(A) certify to such employee that such
4 stock 1s qualified stock, and

5 “(B) notify such employee—

6 “(1) that the employee may elect to

7 defer income on such stock under this sub-

8 section, and

9 “(i1) that, if the employee makes such
10 an election—

11 “(I) the amount of income recog-
12 nized at the end of the deferral period
13 will be based on the value of the stock
14 at the time at which the rights of the
15 employee in such stock first become
16 transferable or not subject to substan-
17 tial risk of forfeiture, notwithstanding
18 whether the value of the stock has de-
19 clined during the deferral period,
20 “(II) the amount of such income
21 recognized at the end of the deferral
22 period will be subject to withholding
23 under section 3401(i) at the rate de-
24 termined under section 3402(t), and

g:\VHLC\110617\110617.356.xm| (679683113)
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| “(ITI) the responsibilities of the
2 employee (as determined by the Sec-
3 retary under paragraph (3)(A)(ii))
4 with respect to such withholding.”.

5 (2) DEDUCTION BY EMPLOYER.—Subsection (h)
6 of section 83 is amended by striking “or (d)(2)” and
7 inserting “(d)(2), or (i)".

8 (b) WITHHOLDING.—

9 (1) TIME OF WITHHOLDING.—Section 3401 1s
10 amended by adding at the end the following new
11 subsection:

12 “(1) QUALIFIED STOCK FOR WHICH AN ELECTION IS
13 1IN EFrFECT UNDER SECTION 83(1).—For purposes of sub-
14 section (a), qualified stock (as defined in section 83(i))
15 with respect to which an election is made under section
16 83(i) shall be treated as wages—

17 “(1) received on the earliest date described in
18 section 83(1)(1)(B), and

19 “(2) in an amount equal to the amount in-
20 cluded in income under section 83 for the taxable
21 year which includes such date.”.
22 (2) AMOUNT OF WITHHOLDING.—Section 3402
23 is amended by adding at the end the following new
24 subsection:

g:\VHLC\110617\110617.356.xm| (679683113)
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1 “(t) RaTE oF WITHHOLDING TFOR CERTAIN
STOCK.—In the case of any qualified stock (as defined in
section 83(1)) with respect to which an election is made

under section 83(1)—

2

3

4

5 “(1) the rate of tax under subsection (a) shall
6 not be less than the maximum rate of tax in effect
7 under section 1, and

8 “(2) such stock shall be treated for purposes of
9 section 3501(b) in the same manner as a non-cash
10 fringe benefit.”.

11 (¢) COORDINATION WITH OTHER DEFERRED COM-

12 PENSATION RULES.—

13 (1) ELECTION TO APPLY DEFERRAL TO STATU-
14 TORY OPTIONS.
15 (A) INCENTIVE STOCK OPTIONS.—Section
16 422(b) is amended by adding at the end the fol-
17 lowing: “Such term shall not include any option
18 if an election is made under section 83(1) with
19 respect to the stock received in connection with
20 the exercise of such option.”.
21 (B) EMPLOYEE STOCK ~ PURCHASE
22 PLANS.—Section 423(a) is amended by adding
23 at the end the following flush sentence:
g:\VHLC\110617\110617.356.xml (679683I113)
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I “The preceding sentence shall not apply to any share of

2 stock with respect to which an election is made under sec-

3 tion 83(1).”.

4

O o0 9 O W

10
11
12
13

(2) EXCLUSION FROM DEFINITION OF NON-
QUALIFIED DEFERRED COMPENSATION PLAN.—Sec-
tion 409B(b), as added by this Act, is amended by
adding at the end the following new paragraph:

“(8) TREATMENT OF QUALIFIED STOCK.—An
arrangement under which an employee may receive
qualified stock (as defined in section 83(1)(2)) shall
not be treated as a nonqualified deferred compensa-
tion plan.”.

(d) INFORMATION REPORTING.—Section 6051 (a) 1s

14 amended by striking “and” at the end of paragraph (13),

15 by striking the period at the end of paragraph (14) and

16 inserting a comma, and by inserting after paragraph (14)

17 the following new paragraphs:

18 “(15) the amount excludable from gross income
19 under subparagraph (A) of section 83(1)(1),

20 “(16) the amount includible in gross income
21 under subparagraph (B) of section 83(i)(1) with re-
22 spect to an event described in such subparagraph
23 which occurs in such calendar year, and

24 “(17) the aggregate amount of income which is
25 being deferred pursuant to elections under section

g:\VHLC\110617\110617.356.xm| (679683113)

November 6, 2017 (4:37 p.m.)





G:\M\IS\BRADTX\BRADTX_047.XML

O© 00 3 O WD A W N e

[\© TN NG I N T NG I NG I NS R N e T e e T e T e e T
[ B N O N N = = N R - BN B o) W ) TR ~S O B NO R e

26

83(1), determined as of the close of the calendar
year.” .

(¢) PENALTY FOR FAILURE OF EMPLOYER TO PRrO-

VIDE NOTICE OF TAX CONSEQUENCES.—Section 6652 1s
amended by adding at the end the following new sub-
section:

“(0) FAILURE TO PROVIDE NOTICE UNDER SECTION
83(1).—In the case of each failure to provide a notice as
required by section 83(1)(6), at the time prescribed there-
for, unless 1t is shown that such failure is due to reason-
able cause and not to willful neglect, there shall be paid,
on notice and demand of the Secretary and in the same
manner as tax, by the person failing to provide such no-
tice, an amount equal to $100 for each such failure, but

the total amount imposed on such person for all such fail-

ures during any calendar year shall not exceed $50,000.”.

(f) EFFECTIVE DATES.

(1) IN GENERAL.—Except as provided in para-
oraph (2), the amendments made by this section
shall apply to stock attributable to options exercised,
or restricted stock units settled, after December 31,
2017.

(2) REQUIREMENT TO PROVIDE NOTICE.—The
amendments made by subsection (e) shall apply to

failures after December 31, 2017.
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(2) TRANSITION RULE.—Until such time as the Sec-

retary (or the Secretary’s delegate) issue regulations or
other guidance for purposes of implementing the require-
ments of paragraph (2)(C)(i)(II) of section 83(i1) of the
Internal Revenue Code of 1986 (as added by this section),
or the requirements of paragraph (6) of such section, a
corporation shall be treated as being in compliance with
such requirements (respectively) if such corporation com-
plies with a reasonable good faith interpretation of such

requirements.

Page 344, strike lines 9 through 12, and insert the

following:

11
12
13
14
15
16
17
18
19
20
21

“(4) COORDINATION WITH SECTION 78.—With
respect to the taxes treated as paid or accrued by a
domestic corporation with respect to amounts which
are includible in gross income of such domestic cor-
poration by reason of this section, section 78 shall
apply only to so much of such taxes as bears the
same proportion to the amount of such taxes as—

“(A) the excess of—
“(1) the amounts which are includible
in gross income of such domestic corpora-

tion by reason of this section, over
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1 “(11) the deduction allowable under
subsection (¢) with respect to such

amounts, bears to

A~ WP

“(B) such amounts.”.

Page 372, line 12, strike “‘subsection (h) or (i)” and

insert “‘subsection (¢)(2)(C), (h), or (1)”.

Page 376, strike lines 3 through 7, and insert the

following:

5 “(1) COMMODITIES GROSS INCOME.—The term
6 ‘commodities gross income’ means, with respect to
7 any corporation—

8 “(A) gross income of such corporation
9 from the disposition of commodities which are
10 produced or extracted by such corporation (or a
11 partnership in which such corporation is a part-
12 ner), and
13 “(B) gross income of such corporation
14 from the disposition of property which gives rise
15 to income described in subparagraph (A).”.

Page 398, strike lines 7 through 10, and insert the

following:
16 “(C) the foreign corporation shall be al-
17 lowed a deduction for the taxable year referred
g:\VHLC\110617\110617.356.xml (679683113)

November 6, 2017 (4:37 p.m.)





G:\M\IS\BRADTX\BRADTX_047.XML

29

1 to in subparagraph (A) equal to the product
2 of—

3 “(1) the sum of 104 percent plus the
4 annual Federal short-term rate (deter-
5 mined under section 1274(d)) for the last
6 month ending before the beginning of the
7 taxable year, multiplied by

8 “(i1) the deemed expenses with respect
9 to such amount.”.

Page 398, strike lines 21 through 25, and insert the
following:
10 “(i1) any amount paid or incurred for
11 the acquisition of any security described in
12 section 475(¢)(2) or any commodity de-
13 seribed in section 475(e)(2),”.
Page 399, strike lines 10 through 14 and insert the

following:
14 “(C) AMOUNTS NOT TREATED AS EFFEC-
15 TIVELY CONNECTED TO EXTENT OF GROSS-
16 BASIS TAX.—Subparagraph (B)(iii) shall only
17 apply to so much of any specified amount as
18 bears the proportion to such amount as—"".

Page 400, line 1, insert “such specified amount

and” before “deemed expenses”.
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Page 400, strike lines 13 through 19, and insert the

following:
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“(C) METHOD OF DETERMINATION.—
Amounts described in subparagraph (B) shall
be determined with respect to the international
financial reporting eroup on the basis of the
consolidated financial statements referred to in
paragraph (4)(A)(1) and the books and records
of the members of the international financial
reporting eroup which are used in preparing
such statements, taking into account only reve-
nues and expenses of the members of such
oroup (other than the members of such group
which are treated as domestic for purposes of
this subsection) derived from, or incurred with
respect to—

“(1) persons who are not members of
such group, and

“(i1) members of such group which
are treated as a domestic corporation for

purposes of this subsection.”.

Page 403, strike line 20 and all that follows through

page 404, line 9, and insert the following:

20
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ALLOWANCE OF CREDIT.—In the

case of any foreign corporation which receives

specified amounts to which paragraph (1) ap-

plies during any taxable year, there shall be al-

lowed as a credit against the tax imposed by

this chapter for such taxable year an amount

equal to the product of—

(679683113)

“(1) the excess (if any) of—

“(I) the aggrecate specified
amounts received by such foreign cor-
poration to which paragraph (1) ap-
plies for such taxable year, over

“(IT) the aggregate amount of
deductions allowed under paragraph
(1)(C) with respect to such foreign
corporation for such taxable year,
multiplied by
“(11) the lesser of—

“(I) 50 percent of the inter-
national financial reporting group’s
effective foreign tax rate for the re-
porting year during which or with
which such taxable year ends, or

“(II) 20 percent.
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“(B) DISALLOWANCE OF FOREIGN TAX
CREDIT.—No credit shall be allowed under sec-
tion 901 for any taxes paid or accrued (or
treated as paid or accrued) with respect to any
specified amount to which paragraph (1) ap-
plies.

“(C) DENIAL OF DEDUCTION.—No deduc-
tion shall be allowed under this chapter for any
tax for which credit is not allowable under sec-
tion 901 by reason of subparagraph (B) (deter-
mined by treating the taxpayer as having elect-
ed the benefits of subpart A of part III of sub-
chapter N).

“(D) EFFECTIVE FOREIGN TAX RATE.—
For purposes of this paragraph, the term ‘effec-
tive foreign tax rate’ means, with respect to any
reporting year of any international financial re-
porting group, the ratio (expressed as a per-
centage and not less than zero) of—

“(1) the foreign income taxes paid by
the international financial reporting group
during such reporting year, divided by

“(i1) the net income of the inter-

national financial reporting eroup deter-

(679683113)
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mined without regard to interest income,
interest expense, and income taxes.
Amounts described in this subparagraph shall

be determined as provided in paragraph (3)(C).

“(E) FOREIGN INCOME TAXES.—For pur-
poses of this paragraph, the term ‘foreign in-
come taxes’ means any income, war profits, or

excess profits taxes paid to any foreign country

or possession of the United States.”.

Page 418, line 12, strike “$100,000” and insert
“$250,0007.

Amend the long title so as to read: “A bill to provide

for reconciliation pursuant to titles II and V of the con-

current resolution on the budget for fiscal year 2018.”.
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 115th CONGRESS  1st Session 
 Amendment to the Amendment in the Nature of a Substitute to H.R. 1 
  
 Offered by  Mr. Brady of Texas 
  
 
 
    
  In section 1005(a), redesignate paragraphs (1) through (37) as paragraphs (3) through (39), respectively, and insert before such paragraph (3) (as so redesignated) the following: 
  
  (1) Section 32(b)(2)(B)(ii)(II) is amended by striking   section 1(f)(3) for the calendar year in which the taxable year begins determined by substituting  calendar year 2008 for  calendar year 1992 in subparagraph (B) thereof and inserting  section 1(c)(2)(A) for the calendar year in which the taxable year begins determined by substituting  calendar year 2008 for  calendar year 2016 in clause (ii) thereof. 
  (2) Section 32(j)(1)(B) is amended— 
  (A) in the matter preceding clause (i), by striking  section 1(f)(3) and inserting  section 1(c)(2)(A), 
  (B) in clause (i), by striking  for  calendar year 1992 in subparagraph (B) thereof and inserting  for  calendar year 2016 in clause (ii) thereof, and 
  (C) in clause (ii), by striking  for  calendar year 1992 in subparagraph (B) of such section 1 and inserting  for  calendar year 2016 in clause (ii) thereof.  
  
  Page 76, after line 20, insert the following: 
  
  1104. Procedures to reduce improper claims of earned income credit 
  (a) Clarification regarding determination of self-employment income which is treated as earned income Section 32(c)(2)(B) is amended by striking  and at the end of clause (v), by striking the period at the end of clause (vi) and inserting  , and, and by adding at the end the following new clause: 
  
  (vii) in determining the taxpayer’s net earnings from self-employment under subparagraph (A)(ii) there shall not fail to be taken into account any deduction which is allowable to the taxpayer under this subtitle. . 
  (b) Required quarterly reporting of wages of employees Section 6011 is amended by adding at the end the following new subsection:  
  
  (i) Employer reporting of wages Every person required to deduct and withhold from an employee a tax under section 3101 or 3402 shall include on each return or statement submitted with respect to such tax, the name and address of such employee and the amount of wages for such employee on which such tax was withheld.  . 
  (c) Effective date 
  (1) In general Except as provided in paragraph (2), the amendments made by this section shall apply to taxable years ending after the date of the enactment of this Act. 
  (2) Reporting The Secretary of the Treasury, or his designee, may delay the application of the amendment made by subsection (b) for such period as such Secretary (or designee) determines to be reasonable to allow persons adequate time to modify electronic (or other) systems to permit such person to comply with the requirements of such amendment. 
  1105. Certain income disallowed for purposes of the earned income tax credit 
  (a) Substantiation requirement Section 32 is amended by adding at the end the following new subsection:  
  
  (n) Inconsistent income reporting If the earned income of a taxpayer claimed on a return for purposes of this section is not substantiated by statements or returns under sections 6051, 6052, 6041(a), or 6050W with respect to such taxpayer, the Secretary may require such taxpayer to provide books and records to substantiate such income, including for the purpose of preventing fraud.  . 
  (b) Exclusion of unsubstantiated amount from earned income Section 32(c)(2) is amended by adding at the end the following new subparagraph: 
  
  (C) Exclusion In the case of a taxpayer with respect to which there is an inconsistency described in subsection (n) who fails to substantiate such inconsistency to the satisfaction of the Secretary, the term  earned income shall not include amounts to the extent of such inconsistency.  . 
  (c) Effective date The amendments made by this section shall apply to taxable years ending after the date of the enactment of this Act. 
  
  Page 138, strike line 19, and all that follows through page 139, line 24, and insert the following: 
  
  1404. Sunset of exclusion for dependent care assistance programs 
  (a) In general Section 129 is amended by adding at the end the following new subsection: 
  
  (f) Termination Subsection (a) shall not apply to taxable years beginning after December 31, 2022. . 
  (b) Effective date The amendment made by this section shall take effect on the date of the enactment of this Act. 
  
  Page 246, strike lines 7 through 20, and insert the following: 
  
  (b) Conforming amendment Section 1231(b)(1)(C) is amended by inserting  a patent, invention, model or design (whether or not patented), a secret formula or process, before  a copyright. 
  (c) Effective date The amendments made by this section shall apply to dispositions after December 31, 2017. 
  
  Page 248, after line 3, insert the following: 
  
  3314. Recharacterization of certain gains in the case of partnership profits interests held in connection with performance of investment services 
  (a) In general Part IV of subchapter O of chapter 1 is amended— 
  (1) by redesignating section 1061 as section 1062, and  
  (2) by inserting after section 1060 the following new section: 
  
  1061. Partnership interests held in connection with performance of services 
  (a) In general If one or more applicable partnership interests are held by a taxpayer at any time during the taxable year, the excess (if any) of— 
  (1) the taxpayer’s net long-term capital gain with respect to such interests for such taxable year, over 
  (2) the taxpayer’s net long-term capital gain with respect to such interests for such taxable year computed by applying paragraphs (3) and (4) of sections 1222 by substituting  3 years for  1 year, shall be treated as short-term capital gain. 
  (b) Special rule To the extent provided by the Secretary, subsection (a) shall not apply to income or gain attributable to any asset not held for portfolio investment on behalf of third party investors. 
  (c) Applicable partnership interest For purposes of this section— 
  (1) In general Except as provided in this paragraph or paragraph (4), the term  applicable partnership interest means any interest in a partnership which, directly or indirectly, is transferred to (or is held by) the taxpayer in connection with the performance of substantial services by the taxpayer, or any other related person, in any applicable trade or business. The previous sentence shall not apply to an interest held by a person who is employed by another entity that is conducting a trade or business (other than an applicable trade or business) and only provides services to such other entity. 
  (2) Applicable trade or business The term  applicable trade or business means any activity conducted on a regular, continuous, and substantial basis which, regardless of whether the activity is conducted in one or more entities, consists, in whole or in part, of— 
  (A) raising or returning capital, and 
  (B) either— 
  (i) investing in (or disposing of) specified assets (or identifying specified assets for such investing or disposition), or  
  (ii) developing specified assets. 
  (3) Specified asset The term  specified asset means securities (as defined in section 475(c)(2) without regard to the last sentence thereof), commodities (as defined in section 475(e)(2)), real estate held for rental or investment, cash or cash equivalents, options or derivative contracts with respect to any of the foregoing, and an interest in a partnership to the extent of the partnership’s proportionate interest in any of the foregoing. 
  (4) Exceptions The term  applicable partnership interest shall not include— 
  (A) any interest in a partnership directly or indirectly held by a corporation, or  
  (B) any capital interest in the partnership which provides the taxpayer with a right to share in partnership capital commensurate with— 
  (i) the amount of capital contributed (determined at the time of receipt of such partnership interest), or 
  (ii) the value of such interest subject to tax under section 83 upon the receipt or vesting of such interest. 
  (5) Third party investor The term  third party investor means a person who— 
  (A) holds an interest in the partnership which does not constitute property held in connection with an applicable trade or business; and 
  (B) is not (and has not been) actively engaged, and is (and was) not related to a person so engaged, in (directly or indirectly) providing substantial services described in paragraph (1) for such partnership or any applicable trade or business. 
  (d) Transfer of applicable partnership interest to related person 
  (1) In general If a taxpayer transfers any applicable partnership interest, directly or indirectly, to a person related to the taxpayer, the taxpayer shall include in gross income (as short term capital gain) the excess (if any) of— 
  (A) so much of the taxpayer’s long-term capital gains with respect to such interest for such taxable year attributable to the sale or exchange of any asset held for not more than 3 years as is allocable to such interest, over 
  (B) any amount treated as short term capital gain under subsection (a) with respect to the transfer of such interest. 
  (2) Related person For purposes of this paragraph, a person is related to the taxpayer if— 
  (A) the person is a member of the taxpayer’s family within the meaning of section 318(a)(1), or 
  (B) the person performed a service within the current calendar year or the preceding three calendar years in any applicable trade or business in which or for which the taxpayer performed a service. 
  (e) Reporting The Secretary shall require such reporting (at the time and in the manner prescribed by the Secretary) as is necessary to carry out the purposes of this section. 
  (f) Regulations The Secretary shall issue such regulations or other guidance as is necessary or appropriate to carry out the purposes of this section  . 
  (b) Coordination with section 83 Subsection (e) of section 83 is amended by striking  or at the end of paragraph (4), by striking the period at the end of paragraph (5) and inserting  , or, and by adding at the end the following new paragraph: 
  
  (6) a transfer of an applicable partnership interest to which section 1061 applies. . 
  (c) Clerical amendment The table of sections for part IV of subchapter O of chapter 1 is amended by striking the item relating to 1061 and inserting the following new items: 
  
  
 Sec. 1061. Partnership interests held in connection with performance of services. 
 Sec. 1062. Cross references. . 
  (d) Effective date The amendments made by this section shall apply to taxable years beginning after December 31, 2017. 
  
  Page 309, after line 21, insert the following: 
  
  3804. Treatment of qualified equity grants 
  (a) In general 
  (1) Election to defer income Section 83 is amended by adding at the end the following new subsection: 
  
  (i) Qualified equity grants 
  (1) In general For purposes of this subtitle, if qualified stock is transferred to a qualified employee who makes an election with respect to such stock under this subsection— 
  (A) except as provided in subparagraph (B), no amount shall be included in income under subsection (a) for the first taxable year in which the rights of the employee in such stock are transferable or are not subject to a substantial risk of forfeiture, whichever is applicable, and 
  (B) an amount equal to the amount which would be included in income of the employee under subsection (a) (determined without regard to this subsection) shall be included in income for the taxable year of the employee which includes the earliest of— 
  (i) the first date such qualified stock becomes transferable (including transferable to the employer), 
  (ii) the date the employee first becomes an excluded employee, 
  (iii) the first date on which any stock of the corporation which issued the qualified stock becomes readily tradable on an established securities market (as determined by the Secretary, but not including any market unless such market is recognized as an established securities market by the Secretary for purposes of a provision of this title other than this subsection), 
  (iv) the date that is 5 years after the first date the rights of the employee in such stock are transferable or are not subject to a substantial risk of forfeiture, whichever occurs earlier, or 
  (v) the date on which the employee revokes (at such time and in such manner as the Secretary may provide) the election under this subsection with respect to such stock. 
  (2) Qualified stock 
  (A) In general For purposes of this subsection, the term  qualified stock means, with respect to any qualified employee, any stock in a corporation which is the employer of such employee, if— 
  (i) such stock is received— 
  (I) in connection with the exercise of an option, or 
  (II) in settlement of a restricted stock unit, and 
  (ii) such option or restricted stock unit was provided by the corporation— 
  (I) in connection with the performance of services as an employee, and 
  (II) during a calendar year in which such corporation was an eligible corporation. 
  (B) Limitation The term  qualified stock shall not include any stock if the employee may sell such stock to, or otherwise receive cash in lieu of stock from, the corporation at the time that the rights of the employee in such stock first become transferable or not subject to a substantial risk of forfeiture. 
  (C) Eligible corporation For purposes of subparagraph (A)(ii)(II)— 
  (i) In general The term  eligible corporation means, with respect to any calendar year, any corporation if— 
  (I) no stock of such corporation (or any predecessor of such corporation) is readily tradable on an established securities market (as determined under paragraph (1)(B)(iii)) during any preceding calendar year, and 
  (II) such corporation has a written plan under which, in such calendar year, not less than 80 percent of all employees who provide services to such corporation in the United States (or any possession of the United States) are granted stock options, or restricted stock units, with the same rights and privileges to receive qualified stock. 
  (ii) Same rights and privileges For purposes of clause (i)(II)— 
  (I) except as provided in subclauses (II) and (III), the determination of rights and privileges with respect to stock shall be determined in a similar manner as provided under section 423(b)(5), 
  (II) employees shall not fail to be treated as having the same rights and privileges to receive qualified stock solely because the number of shares available to all employees is not equal in amount, so long as the number of shares available to each employee is more than a de minimis amount, and 
  (III) rights and privileges with respect to the exercise of an option shall not be treated as the same as rights and privileges with respect to the settlement of a restricted stock unit. 
  (iii) Employee For purposes of clause (i)(II), the term  employee shall not include any employee described in section 4980E(d)(4) or any excluded employee. 
  (iv) Special rule for calendar years before 2018 In the case of any calendar year beginning before January 1, 2018, clause (i)(II) shall be applied without regard to whether the rights and privileges with respect to the qualified stock are the same. 
  (3) Qualified employee; excluded employee For purposes of this subsection— 
  (A) In general The term  qualified employee means any individual who— 
  (i) is not an excluded employee, and 
  (ii) agrees in the election made under this subsection to meet such requirements as determined by the Secretary to be necessary to ensure that the withholding requirements of the corporation under chapter 24 with respect to the qualified stock are met. 
  (B) Excluded employee The term  excluded employee means, with respect to any corporation, any individual— 
  (i) who was a 1-percent owner (within the meaning of section 416(i)(1)(B)(ii)) at any time during the 10 preceding calendar years, 
  (ii) who is or has been at any prior time— 
  (I) the chief executive officer of such corporation or an individual acting in such a capacity, or 
  (II) the chief financial officer of such corporation or an individual acting in such a capacity, 
  (iii) who bears a relationship described in section 318(a)(1) to any individual described in subclause (I) or (II) of clause (ii), or 
  (iv) who has been for any of the 10 preceding taxable years one of the 4 highest compensated officers of such corporation determined with respect to each such taxable year on the basis of the shareholder disclosure rules for compensation under the Securities Exchange Act of 1934 (as if such rules applied to such corporation). 
  (4) Election 
  (A) Time for making election An election with respect to qualified stock shall be made under this subsection no later than 30 days after the first time the rights of the employee in such stock are transferable or are not subject to a substantial risk of forfeiture, whichever occurs earlier, and shall be made in a manner similar to the manner in which an election is made under subsection (b). 
  (B) Limitations No election may be made under this section with respect to any qualified stock if— 
  (i) the qualified employee has made an election under subsection (b) with respect to such qualified stock, 
  (ii) any stock of the corporation which issued the qualified stock is readily tradable on an established securities market (as determined under paragraph (1)(B)(iii)) at any time before the election is made, or 
  (iii) such corporation purchased any of its outstanding stock in the calendar year preceding the calendar year which includes the first time the rights of the employee in such stock are transferable or are not subject to a substantial risk of forfeiture, unless— 
  (I) not less than 25 percent of the total dollar amount of the stock so purchased is deferral stock, and 
  (II) the determination of which individuals from whom deferral stock is purchased is made on a reasonable basis. 
  (C) Definitions and special rules related to limitation on stock redemptions 
  (i) Deferral stock For purposes of this paragraph, the term  deferral stock means stock with respect to which an election is in effect under this subsection. 
  (ii) Deferral stock with respect to any individual not taken into account if individual holds deferral stock with longer deferral period Stock purchased by a corporation from any individual shall not be treated as deferral stock for purposes of clause (iii) if such individual (immediately after such purchase) holds any deferral stock with respect to which an election has been in effect under this subsection for a longer period than the election with respect to the stock so purchased. 
  (iii) Purchase of all outstanding deferral stock The requirements of subclauses (I) and (II) of subparagraph (B)(iii) shall be treated as met if the stock so purchased includes all of the corporation’s outstanding deferral stock. 
  (iv) Reporting Any corporation which has outstanding deferral stock as of the beginning of any calendar year and which purchases any of its outstanding stock during such calendar year shall include on its return of tax for the taxable year in which, or with which, such calendar year ends the total dollar amount of its outstanding stock so purchased during such calendar year and such other information as the Secretary may require for purposes of administering this paragraph. 
  (5) Controlled groups For purposes of this subsection, all corporations which are members of the same controlled group of corporations (as defined in section 1563(a)) shall be treated as one corporation. 
  (6) Notice requirement Any corporation that transfers qualified stock to a qualified employee shall, at the time that (or a reasonable period before) an amount attributable to such stock would (but for this subsection) first be includible in the gross income of such employee— 
  (A) certify to such employee that such stock is qualified stock, and 
  (B) notify such employee— 
  (i) that the employee may elect to defer income on such stock under this subsection, and 
  (ii) that, if the employee makes such an election— 
  (I) the amount of income recognized at the end of the deferral period will be based on the value of the stock at the time at which the rights of the employee in such stock first become transferable or not subject to substantial risk of forfeiture, notwithstanding whether the value of the stock has declined during the deferral period, 
  (II) the amount of such income recognized at the end of the deferral period will be subject to withholding under section 3401(i) at the rate determined under section 3402(t), and 
  (III) the responsibilities of the employee (as determined by the Secretary under paragraph (3)(A)(ii)) with respect to such withholding. . 
  (2) Deduction by employer Subsection (h) of section 83 is amended by striking  or (d)(2) and inserting  (d)(2), or (i). 
  (b) Withholding 
  (1) Time of withholding Section 3401 is amended by adding at the end the following new subsection: 
  
  (i) Qualified stock for which an election is in effect under section  83(i) For purposes of subsection (a), qualified stock (as defined in section 83(i)) with respect to which an election is made under section 83(i) shall be treated as wages— 
  (1) received on the earliest date described in section 83(i)(1)(B), and 
  (2) in an amount equal to the amount included in income under section 83 for the taxable year which includes such date. . 
  (2) Amount of withholding Section 3402 is amended by adding at the end the following new subsection: 
  
  (t) Rate of withholding for certain stock In the case of any qualified stock (as defined in section 83(i)) with respect to which an election is made under section 83(i)— 
  (1) the rate of tax under subsection (a) shall not be less than the maximum rate of tax in effect under section 1, and 
  (2) such stock shall be treated for purposes of section 3501(b) in the same manner as a non-cash fringe benefit. . 
  (c) Coordination with other deferred compensation rules 
  (1) Election to apply deferral to statutory options 
  (A) Incentive stock options Section 422(b) is amended by adding at the end the following:  Such term shall not include any option if an election is made under section 83(i) with respect to the stock received in connection with the exercise of such option.. 
  (B) Employee stock purchase plans Section 423(a) is amended by adding at the end the following flush sentence: 
  
 The preceding sentence shall not apply to any share of stock with respect to which an election is made under section 83(i). . 
  (2) Exclusion from definition of nonqualified deferred compensation plan Section 409B(b), as added by this Act, is amended by adding at the end the following new paragraph: 
  
  (8) Treatment of qualified stock An arrangement under which an employee may receive qualified stock (as defined in section 83(i)(2)) shall not be treated as a nonqualified deferred compensation plan. . 
  (d) Information reporting Section 6051(a) is amended by striking  and at the end of paragraph (13), by striking the period at the end of paragraph (14) and inserting a comma, and by inserting after paragraph (14) the following new paragraphs: 
  
  (15) the amount excludable from gross income under subparagraph (A) of section 83(i)(1), 
  (16) the amount includible in gross income under subparagraph (B) of section 83(i)(1) with respect to an event described in such subparagraph which occurs in such calendar year, and 
  (17) the aggregate amount of income which is being deferred pursuant to elections under section 83(i), determined as of the close of the calendar year. . 
  (e) Penalty for failure of employer To provide notice of tax consequences Section 6652 is amended by adding at the end the following new subsection: 
  
  (o) Failure to provide notice under section  83(i) In the case of each failure to provide a notice as required by section 83(i)(6), at the time prescribed therefor, unless it is shown that such failure is due to reasonable cause and not to willful neglect, there shall be paid, on notice and demand of the Secretary and in the same manner as tax, by the person failing to provide such notice, an amount equal to $100 for each such failure, but the total amount imposed on such person for all such failures during any calendar year shall not exceed $50,000. . 
  (f) Effective dates 
  (1) In general Except as provided in paragraph (2), the amendments made by this section shall apply to stock attributable to options exercised, or restricted stock units settled, after December 31, 2017. 
  (2) Requirement to provide notice The amendments made by subsection (e) shall apply to failures after December 31, 2017. 
  (g) Transition rule Until such time as the Secretary (or the Secretary’s delegate) issue regulations or other guidance for purposes of implementing the requirements of paragraph (2)(C)(i)(II) of section 83(i) of the Internal Revenue Code of 1986 (as added by this section), or the requirements of paragraph (6) of such section, a corporation shall be treated as being in compliance with such requirements (respectively) if such corporation complies with a reasonable good faith interpretation of such requirements. 
  
  Page 344, strike lines 9 through 12, and insert the following: 
  
  
  (4) Coordination with section 78 With respect to the taxes treated as paid or accrued by a domestic corporation with respect to amounts which are includible in gross income of such domestic corporation by reason of this section, section 78 shall apply only to so much of such taxes as bears the same proportion to the amount of such taxes as— 
  (A) the excess of— 
  (i) the amounts which are includible in gross income of such domestic corporation by reason of this section, over 
  (ii) the deduction allowable under subsection (c) with respect to such amounts, bears to 
  (B) such amounts. . 
  
  Page 372, line 12, strike  subsection (h) or (i) and insert  subsection (c)(2)(C), (h), or (i).  
  Page 376, strike lines 3 through 7, and insert the following: 
  
  
  (1) Commodities gross income The term  commodities gross income means, with respect to any corporation— 
  (A) gross income of such corporation from the disposition of commodities which are produced or extracted by such corporation (or a partnership in which such corporation is a partner), and 
  (B) gross income of such corporation from the disposition of property which gives rise to income described in subparagraph (A). . 
  
  Page 398, strike lines 7 through 10, and insert the following: 
  
  
  (C) the foreign corporation shall be allowed a deduction for the taxable year referred to in subparagraph (A) equal to the product of— 
  (i) the sum of 104 percent plus the annual Federal short-term rate (determined under section 1274(d)) for the last month ending before the beginning of the taxable year, multiplied by 
  (ii) the deemed expenses with respect to such amount. . 
  
  Page 398, strike lines 21 through 25, and insert the following: 
  
  
  (ii) any amount paid or incurred for the acquisition of any security described in section 475(c)(2) or any commodity described in section 475(e)(2), . 
  
  Page 399, strike lines 10 through 14 and insert the following: 
  
  
  (C) Amounts not treated as effectively connected to extent of gross-basis tax Subparagraph (B)(iii) shall only apply to so much of any specified amount as bears the proportion to such amount as— . 
  
  Page 400, line 1, insert  such specified amount and before  deemed expenses.   
  Page 400, strike lines 13 through 19, and insert the following: 
  
  
  (C) Method of determination Amounts described in subparagraph (B) shall be determined with respect to the international financial reporting group on the basis of the consolidated financial statements referred to in paragraph (4)(A)(i) and the books and records of the members of the international financial reporting group which are used in preparing such statements, taking into account only revenues and expenses of the members of such group (other than the members of such group which are treated as domestic for purposes of this subsection) derived from, or incurred with respect to— 
  (i) persons who are not members of such group, and 
  (ii) members of such group which are treated as a domestic corporation for purposes of this subsection. . 
  
  Page 403, strike line 20 and all that follows through page 404, line 9, and insert the following: 
  
  
  (8) Treatment of foreign taxes 
  (A) Allowance of credit In the case of any foreign corporation which receives specified amounts to which paragraph (1) applies during any taxable year, there shall be allowed as a credit against the tax imposed by this chapter for such taxable year an amount equal to the product of— 
  (i) the excess (if any) of— 
  (I) the aggregate specified amounts received by such foreign corporation to which paragraph (1) applies for such taxable year, over 
  (II) the aggregate amount of deductions allowed under paragraph (1)(C) with respect to such foreign corporation for such taxable year, multiplied by 
  (ii) the lesser of— 
  (I) 50 percent of the international financial reporting group’s effective foreign tax rate for the reporting year during which or with which such taxable year ends, or 
  (II) 20 percent. 
  (B) Disallowance of foreign tax credit No credit shall be allowed under section 901 for any taxes paid or accrued (or treated as paid or accrued) with respect to any specified amount to which paragraph (1) applies. 
  (C) Denial of deduction No deduction shall be allowed under this chapter for any tax for which credit is not allowable under section 901 by reason of subparagraph (B) (determined by treating the taxpayer as having elected the benefits of subpart A of part III of subchapter N). 
  (D) Effective foreign tax rate For purposes of this paragraph, the term  effective foreign tax rate means, with respect to any reporting year of any international financial reporting group, the ratio (expressed as a percentage and not less than zero) of— 
  (i) the foreign income taxes paid by the international financial reporting group during such reporting year, divided by 
  (ii) the net income of the international financial reporting group determined without regard to interest income, interest expense, and income taxes.  Amounts described in this subparagraph shall be determined as provided in paragraph (3)(C). 
  (E) Foreign income taxes For purposes of this paragraph, the term  foreign income taxes means any income, war profits, or excess profits taxes paid to any foreign country or possession of the United States.  . 
  
  Page 418, line 12, strike  $100,000 and insert  $250,000.   
  Amend the long title so as to read:  A bill to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the budget for fiscal year 2018..  



Amendment to the Amendment in the Nature of a Substitute to H.R. 1 Offered by Mr.
Brady of Texas

The amendment makes improvements to the amendment in the nature of a substitute relating to
the maximum rate on business income of individuals, preserves the adoption tax credit, improves
the program integrity of the Child Tax Credit, improves the consolidation of education savings
rules, preserves the above-the-line deduction for moving expenses of a member of the Armed
Forces on active duty, preserves the current law effective tax rates on C corporation dividends
subject to the dividends received deduction, improves the bill’s interest expense rules with
respect to accrued interest on floor plan financing indebtedness, modifies the treatment of S
corporation conversions into C corporations, modifies the tax treatment of research and
experimentation expenditures, modifies the treatment of expenses in contingent fee cases,
modifies the computation of life insurance tax reserves, modifies the treatment of qualified
equity grants, preserves the current law treatment of nonqualified deferred compensation,
modifies the transition rules on the treatment of deferred foreign income, improves the excise tax
on investment income of private colleges and universities, and modifies rules with respect to

political statements made by certain tax-exempt entities.
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AMENDMENT TO THE AMENDMENT IN THE
NATURE OF A SUBSTITUTE TO H.R. 1

OFFERED BY MR. BRADY OF TEXAS

Page 8, line 25, strike “‘subsection (b)” and insert

“subsections (b) and (e)(3)”.

Page 16, strike lines 6 and 7, and insert the fol-

lowing:

1 “(B) in the case of a married individual fil-
2 g a separate return, an amount equal to 4
3 of the amount in effect for the taxable year
4 under subparagraph (A), and

5 “(C) in the case of any other individual,
6 $1,000,000.”.

Page 46, after line 3, insert the following:

7 “(2) REDUCED RATE FOR SMALL BUSINESSES WITH

8 NET ACTIVE BUSINESS INCOME.—

9 “(1) IN GENERAL.—The tax imposed by section
10 1 shall be reduced by 3 percent of the excess (if any)
11 of—
12 “(A) the least of—
13 “(1) qualified active business income,
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2
1 “(i1) taxable income reduced by net
2 capital g¢ain (as defined in section
3 1(h)(11)(A)), or
4 “(i11) the 9-percent bracket threshold
5 amount, over
6 “(B) the excess (if any) of taxable income
7 over the applicable threshold amount.
8 “(2) PHASE-IN OF RATE REDUCTION.—In the
9 case of any taxable year beginning before January 1,
10 2022, paragraph (1) shall be applied by substituting
11 for ‘3 percent’—
12 “(A) in the case of any taxable year begin-
13 ning after December 31, 2017, and before Jan-
14 uary 1, 2020, ‘1 percent’, and
15 “(B) in the case of any taxable year begin-
16 ning after December 31, 2019, and before Jan-
17 uary 1, 2022, ‘2 percent’.
18 “(3) QUALIFIED ACTIVE BUSINESS INCOME.—
19 For purposes of this subsection, the term ‘qualified
20 active business income’ means the excess (if any)
21 of—
22 “(A) any net business income derived from
23 any active business activity, over
24 “(B) any net business loss derived from
25 any active business activity.
g:\VHLC\110917\110917.120.xm (68010119)

November 9, 2017 (12:51 p.m.)





G:\M\IS\BRADTX\BRADTX_048.XML

3
1 “(4) 9-PERCENT  BRACKET  THRESHOLD
2 AMOUNT.—For purposes of this subsection, the term
3 ‘9-percent bracket threshold amount” means—
4 “(A) in the case of a joint return or sur-
5 viving spouse, $75,000,
6 “(B) in the case of an individual who is
7 the head of a household (as defined in section
8 2(b)), %4 of the amount in effect for the taxable
9 year under subparagraph (A), and
10 “(C) in the case of any other individual, 14
11 of the amount in effect for the taxable year
12 under subparagraph (A).
13 “(5) APPLICABLE THRESHOLD AMOUNT.—For
14 purposes of this subsection, the term ‘applicable
15 threshold amount” means—
16 “(A) in the case of a joint return or sur-
17 viving spouse, $150,000,
18 “(B) in the case of an individual who is
19 the head of a household (as defined in section
20 2(b)), %4 of the amount in effect for the taxable
21 year under subparagraph (A), and
22 “(C) in the case of any other individual, 14
23 of the amount in effect for the taxable year
24 under subparagraph (A).
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“(6) ESTATES AND TRUSTS.

Paragraph (1)
shall not apply to any estate or trust.

“(7) INFLATION ADJUSTMENT.—In the case of
any taxable year beginning after 2018, the dollar
amounts in paragraphs (4)(A) and (5)(A) shall each
be increased by an amount equal to—

“(A) such dollar amount, multiplied by

“(B) the cost-of-living adjustment deter-
mined under subsection (¢)(2)(A) for the cal-
endar year in which the taxable year begins, de-

termined by substituting ‘calendar year 2017

for ‘calendar year 2016’ in clause (ii) thereof.
If any increase determined under the preceding sen-

tence is not a multiple of $100, such increase shall

be rounded to the next lowest multiple of $100.”.

Page 46, line 4, strike “(g)” and insert “(h)”.

Page 46, line 17, strike “(h)” and insert “(i)”.

Page 47, strike line 25, and all that follows through

page 50, line 10.

Page 50, line 11, strike “(d)” and insert “(¢)”.

Page 50, line 15, strike “(e)” and insert “(d)”.

Page 50, line 18, strike “(f)”” and insert “(e)”.
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Page 62, line 15, strike the space before ‘“‘section

1(£)(3)".

Page 64, after line 15, insert the following:

O o0 9 N D kA WD =
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(38) Section 219(b)(5)(C)(1)(IT) 1s amended by
striking “‘section 1(f)(3) for the calendar year in
which the taxable year begins, determined by sub-
stituting ‘calendar year 2007 for ‘calendar year
1992’ in subparagraph (B) thercof” and inserting
“section 1(c¢)(2)(A) for the calendar year in which
the taxable year begins, determined by substituting
‘calendar year 2007 for ‘calendar year 2016 in
clause (i1) thereof” .

(39) Section 219(2)(8)(B) is amended by strik-
ing “section 1(f)(3) for the calendar year in which
the taxable year begins, determined by substituting
‘calendar year 2005’ for ‘calendar year 1992’ in sub-
paragraph (B) thereof” and inserting ‘‘section
1(c)(2)(A) for the calendar year in which the taxable
yvear begins, determined by substituting ‘calendar
year 2005 for ‘calendar year 2016’ in clause (ii)

thereof”’.

Page 69, strike the text between lines 14 and 15,

and insert the following:

“Sec.

24. Child and family tax credit.”.
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Page 72, strike lines 15 through 18.

Page 72, line 19, strike “(¢)” and insert “(b)”.

Page 72, line 25, strike “(d)” and insert “(¢)”.

Page 73, line 13, strike “(e)” and insert “(d)”.

Page 73, line 18, strike “SUBSECTION (¢)” and in-

sert “SUBSECTION (b)”".

Page 73, line 21, strike “SUBSECTION (d)” and in-

sert “SUBSECTION (¢)”.

Page 74, strike line 2 and all that follows through

page 75, line 4, and insert the following:

1 (a) IDENTIFICATION REQUIREMENTS FOR CHILD
2 AND FaminLy TaxX CREDIT.—
3 (1) IN GENERAL.—Section 24(e) is amended to
4 read as follows:
5 “(e) IDENTIFICATION REQUIREMENTS.
6 “(1) REQUIREMENTS  FOR QUALIFYING
7 cHILD.—No credit shall be allowed under this sec-
8 tion to a taxpayer with respect to any qualifying
9 child unless the taxpayer includes the name and so-
10 cial security number of such qualifying child on the
11 return of tax for the taxable year. The preceding
12 sentence shall not prevent a qualifying child from
g:\VHLC\110917\110917.120.xml (68010119)
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being treated as a dependent described in subsection

“(2)  OTHER  IDENTIFICATION  REQUIRE-
MENTS.—No credit shall be allowed under this sec-
tion with respect to any individual unless the tax-
payer identification number of such individual is in-
cluded on the return of tax for the taxable year and
such identifying number was issued before the due
date for filing the return for the taxable year.

“(3) SOCIAL SECURITY NUMBER.—For pur-
poses of this subsection, the term ‘social security
number’ means a social security number issued by
the Social Security Administration (but only if the
social security number is issued to a citizen of the
United States or pursuant to subclause (I) (or that
portion of subclause (III) that relates to subclause
(I)) of section 205(e)(2)(B)(1) of the Social Security
Act)).”.

Page 75, starting line 10, strike “‘required under

section 24(d)(5) (relating to refundable portion of child

tax credit)”.

Page 75, line 12, insert a comma after “TIN”.

Page 75, strike lines 15 through 18.
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Page 96, strike lines 6 through 8, and insert the fol-

lowing:

1 (¢) CONFORMING AMENDMENTS RELATED TO SEC-
2 TION 222 —

3 (1) Section 62(a) is amended by striking para-
4 oraph (18).

5 (2) Section 74(d)(2)(B) is amended by striking
6 42227,

7 (3) Section 86(b)(2)(A) is amended by striking
8 42227,

9 (4) Section 219(2)(3)(A)(i1) 1s amended by

10 striking “222,”.

Page 97, after line 15, insert the following:

11 (f) CONFORMING AMENDMENTS RELATED TO SEC-

12 TION 135.

13 (1) Section 74(d)(2)(B) is amended by striking
14 “135,”.

15 (2) Section 86(b)(2)(A) is amended by striking
16 “135,”.

17 (3) Section 219(2)(3)(A)(11) is amended by
18 striking “135,”.

Page 97, line 16, strike “(f)”" and insert “(g)”.

Page 97, after line 24, insert the following:
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1 SEC. 1205. ROLLOVERS BETWEEN QUALIFIED TUITION PRO-

2 GRAMS AND QUALIFIED ABLE PROGRAMS.

3 (a) ROLLOVERS FRrROM QUALIFIED TUITION PRO-

4 GRAMS TO QUALIFIED ABLE PROGRAMS.—Section

5 529(e)(3)(C)(1) is amended by striking “or” at the end

6 of subclause (I), by striking the period at the end of sub-

7 clause (II) and inserting *, or”’, and by adding at the end

8 the following new subclause:

9 “(IIT) to an ABLE account (as
10 defined in section 529A(e)(6)) of the
11 designated beneficiary or a member of
12 the family of the designated bene-
13 ficiary.

14 Subclause (III) shall not apply to so much
15 of a distribution which, when added to all
16 other contributions made to the ABLE ac-
17 count for the taxable year, exceeds the lim-
18 itation under section 529A(b)(2)(B).”.

19 (b) EFFECTIVE DATE.—The amendments made by

20 this section shall apply to distributions after December 31,

21 2017.

Page 101, strike lines 21 through 24 and insert the

following:
22 (B) Section 163(h) is amended by striking
23 subparagraphs (E) and (F) in paragraph (4).
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all that follows through ““the preceding sentence.’

9.

10
Page 102, starting line 7, strike “‘Rules similar” and

Y

on line

(44

Page 102, starting line 19, strike ““, and the second

sentence of paragraph (4)(A)(@1),”.

Page 111, line 7, strike “table of section” and insert

“table of sections”.

Page 120, line 23, strike ‘“‘table of section” and in-

sert “table of sections”.

Page 124, line 7, strike “table of section” and insert

“table of sections” .

~N N O B~ W

Page 124, after line 8, insert the following:

(b) RETENTION OF MOVING EXPENSES FOR MEM-

BERS OF ARMED FORCES.

Section 134(b) is amended by
adding at the end the following new paragraph:

“(7) MOVING EXPENSES.—The term ‘qualified

military benefit’ includes any benefit desceribed in
section 217(g) (as in effect before the enactment of

the Tax Cuts And Jobs Act).”.
Page 124, line 9, strike “(b)” and insert *“(c)”.
Page 124, line 22, strike “(¢)” and insert “(d)”.

Page 137, strike lines 1 through 3.
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Page 137, line 4, strike “(2)” and insert “(1)".

Page 137, line 7, strike “(as” and all that follows

through “‘paragraph (1)) on line 8.

Page 137, line 15, strike “(3)”" and insert “(2)".

Page 166, line 20, strike “2023” and insert 2024,
Page 166, line 24, strike “2023” and insert “2024”.
Page 168, line 13, strike “2023” and insert “2024”.
Page 168, line 23, strike “2023” and insert “2024”.
Page 169, line 2, strike “2023” and insert “2024”.
Page 169, line 9, strike “2023” and insert “2024”.
Page 169, line 11, strike “2023” and insert 2024,
Page 170, line 11, strike “2023” and insert 2024,

Page 170, strike lines 16 through 20, and insert the

following:

1 “(i1) the cost-of-living adjustment de-
2 termined under section 1(¢)(2)(A) of such
3 calendar year by substituting ‘calendar
4 yvear 20117 for ‘calendar year 2016’ in
5 clause (i1) thereof.”.

Page 171, line 5, strike “2023” and insert “2024”.
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Page 171, line 6, strike “2023” and insert “2024”.

Page 171, line 12, strike “2023” and insert 2024,

Page 176, strike lines 17 through 21.

Page 190, after line 13, insert the following:

1 (¢) REDUCTION IN DIVIDEND RECEIVED DEDUC-
2 TIONS TO REFLECT LOWER CORPORATE INCOME TAX
3 RATES.—

4 (1) DIVIDENDS RECEIVED BY CORPORATIONS.—
5 (A) IN GENERAL.—Section 243(a)(1) is
6 amended by striking “70 percent”” and inserting
7 “50 percent’’.

8 (B) DIVIDENDS FROM 20-PERCENT OWNED
9 CORPORATIONS.—Section 243(¢)(1) 1s amend-
10 ed—

11 (1) by striking “80 percent” and in-
12 serting “65 percent”’, and

13 (i1) by striking “70 percent” and in-
14 serting “50 percent’’.

15 (C)  CONFORMING  AMENDMENT.—The
16 heading for section 243(c) is amended by strik-
17 ing “RETENTION OF 80-PERCENT DIVIDEND
18 RECEIVED DEDUCTION” and inserting “IN-
19 (CREASED PERCENTAGE”.
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1 (2) DIVIDENDS RECEIVED FROM FSC.—Section
2 245(¢)(1)(B) 1s amended—
3 (A) by striking “70 percent” and inserting
4 “50 percent”, and
5 (B) by striking “80 percent” and inserting
6 “65 percent’’.
7 (3) LIMITATION ON AGGREGATE AMOUNT OF
8 DEDUCTIONS.—Section 246(b)(3) 1s amended—
9 (A) by striking “80 percent” in subpara-
10 oraph (A) and inserting 65 percent”’, and
11 (B) by striking “70 percent” in subpara-
12 oraph (B) and inserting “50 percent’.
13 (4) REDUCTION IN DEDUCTION WIERE PORT-
14 FOLIO  STOCK IS DEBT-FINANCED.—Section
15 246A(a)(1) 1s amended—
16 (A) by striking “70 percent” and inserting
17 “50 percent”, and
18 (B) by striking “80 percent”” and inserting
19 “65 percent’”’.
20 (5) INCOME FROM SOURCES WITHIN THE
21 UNITED STATES.—Section 861(a)(2) 1s amended—
22 (A) by striking “100/70th” and inserting
23 “100/50th” in subparagraph (B), and
24 (B) in the flush sentence at the end—
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1 (i) by striking “100/80th” and insert-
2 ing “100/65th”, and
3 (ii) by striking “100/70th” and insert-
4 ing “100/50th”.

Page 190, line 14, strike “(¢)” and insert ““(d)”.

Page 190, line 23, strike “(d)”” and insert “(e)”.

Page 196, strike lines 9 through 14, and insert the

following:

5 “(G) EXCEPTION FOR PROPERTY OF CER-
6 TAIN BUSINESSES NOT SUBJECT TO LIMITATION
7 ON INTEREST EXPENSE.—The term ‘qualified
8 property’ shall not include any property used
9 n—
10 “(1) a trade or business described in
11 subparagraph (B) or (C) of section
12 163(3)(7), or
13 “(11) a trade or business that has had
14 floor plan financing indebtedness (as de-
15 fined in paragraph (9) of section 163(j)),
16 if the floor plan financing interest related
17 to such indebtedness was taken into ac-
18 count under paragraph (1)(C) of such sec-
19 tion.”.

Page 215, after line 3, insert the following:
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1 SEC. 3204. MODIFICATION OF TREATMENT OF S CORPORA-

2 TION CONVERSIONS TO C CORPORATIONS.

3 (a) ADJUSTMENTS ATTRIBUTABLE TO CONVERSION

4 FROM S CORPORATION TO C CORPORATION.—Section 481

5 is amended by adding at the end the following new sub-

6 section:

7 “(d) ADJUSTMENTS ATTRIBUTABLE TO CONVERSION

8 FRroM S CORPORATION TO C CORPORATION.—

9 “(1) IN GENERAL.—In the case of an eligible
10 terminated S corporation, any increase in tax under
11 this chapter of by reason of an adjustment required
12 by subsection (a)(2), and which is attributable to
13 such corporation’s revocation described in paragraph
14 (2)(A)(11), shall be taken into account ratably during
15 the 6-taxable year period beginning with the year of
16 change.

17 “(2) ELIGIBLE TERMINATED S CORPORA-

18 TION.—For purposes of this subsection, the term ‘el-

19 igible terminated S corporation’ means any C cor-

20 poration—

21 “(A) which

22 “(i) was an S corporation on the day

23 before the date of the enactment of the

24 Tax Cuts and Jobs Act, and

25 “(11) during the 2-year period begin-

26 ning on the date of such enactment makes
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a revocation of its election under section

1362(a), and

“(B) the owners of the stock of which, de-
termined on the date such revocation is made,
are the same owners (and in identical propor-
tions) as on the date of such enactment.”.

(b) CASH DISTRIBUTIONS FOLLOWING POST-TERMI-
NATION TRANSITION PERIOD FROM S CORPORATION STA-
TUs.—Section 1371 is amended by adding at the end the
following new subsection:

“(f) CASH DISTRIBUTIONS FOLLOWING POST-TERMI-
NATION TRANSITION PERIOD.—In the case of a distribu-
tion of money by an eligible terminated S corporation (as
defined in section 481(d)), the accumulated adjustments
account shall be allocated to such distribution, and the dis-
tribution shall be chargeable to accumulated earnings and
profits, in the same ratio as the amount of such accumu-
lated adjustments account bears to the amount of such

accumulated earnings and profits.”.
Page 215, line 15, strike “plus”.

Page 215, line 17, strike the period at the end and

insert ““, plus”.

Page 215, after line 17, insert the following:
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1 “(C) the floor plan financing interest of
2 such taxpayer for such taxable year.”.
Page 217, line 2, after “of the partnership” insert
“, reduced by floor plan financing interest,”
Page 219, after line 12, insert the following
3 “(9) FLOOR PLAN FINANCING INTEREST DE-
4 FINED.—For purposes of this subsection:
5 “(A) IN GENERAL.—The term ‘floor plan
6 financing interest’ means interest paid or ac-
7 crued on floor plan financing indebtedness.
8 “(B) FLOOR PLAN FINANCING INDEBTED-
9 NESS.—The term ‘floor plan financing indebt-
10 edness’ means indebtedness—
11 “(1) used to finance the acquisition of
12 motor vehicles held for sale to retail cus-
13 tomers, and
14 “(11) secured by the inventory so ac-
15 quired.
16 “(C) MOTOR VEHICLE.—The term ‘motor
17 vehicle’” means a motor vehicle that is any of
18 the following:
19 “(1) An automobile.
20 “(11) A truck.
21 “(11) A recreational vehicle.
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“(iv) A motoreycle.

(
“(v) A boat.
‘4(
(

vi) Farm machinery or equipment.

“(vii)  Construction machinery or

equipment.’’.

Page 233, line 23, insert “219(2)(3)(A)(11),” after

“137(b)(3)(A),”.

O o0 3

10
11
12
13
14
15
16
17
18
19
20

Page 248, after line 3, insert the following:

SEC. 3315. AMORTIZATION OF RESEARCH AND EXPERI-
MENTAL EXPENDITURES.

(a) IN GENERAL.—Section 174 is amended to read
as follows:

“SEC. 174. AMORTIZATION OF RESEARCH AND EXPERI-
MENTAL EXPENDITURES.

“(a) IN GENERAL.—In the case of a taxpayer’s speci-
fied research or experimental expenditures for any taxable
year—

“(1) except as provided in paragraph (2), no
deduction shall be allowed for such expenditures,
and

“(2) the taxpayer shall—

“(A) charge such expenditures to capital

account, and
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1 “(B) be allowed an amortization deduction
2 of such expenditures ratably over the 5-year pe-
3 riod (15-year period in the case of any specified
4 research or experimental expenditures which are
5 attributable to foreign research (within the
6 meaning of section 41(d)(4)(F))) beginning
7 with the midpoint of the taxable year in which
8 such expenditures are paid or incurred.
9 “(b) SPECIFIED RESEARCH OR EXPERIMENTAL EX-
10 PENDITURES.—For purposes of this section, the term

11 ‘specified research or experimental expenditures’ means,
12 with respect to any taxable year, research or experimental
13 expenditures which are paid or incurred by the taxpayer
14 during such taxable year in connection with the taxpayer’s
15 trade or business.
16 “(¢) SPECIAL RULES.—
17 “(1) LAND AND OTHER PROPERTY.—This sec-
18 tion shall not apply to any expenditure for the acqui-
19 sition or improvement of land, or for the acquisition
20 or improvement of property to be used in connection
21 with the research or experimentation and of a char-
22 acter which is subject to the allowance under section
23 167 (relating to allowance for depreciation, ete.) or
24 section 611 (relating to allowance for depletion); but
25 for purposes of this section allowances under section
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| 167, and allowances under section 611, shall be con-

2 sidered as expenditures.

3 “(2) EXPLORATION EXPENDITURES.—This sec-
4 tion shall not apply to any expenditure paid or in-

5 curred for the purpose of ascertaining the existence,

6 location, extent, or quality of any deposit of ore or

7 other mineral (including oil and gas).

8 “(3) SOFTWARE DEVELOPMENT.—For purposes

9 of this section, any amount paid or incurred in con-
10 nection with the development of any software shall
11 be treated as a research or experimental expendi-
12 ture.

13 “(d) TREATMENT UPON DISPOSITION, RETIREMENT,
14 OrR ABANDONMENT.—If any property with respect to
15 which specified research or experimental expenditures are
16 paid or incurred is disposed, retired, or abandoned during
17 the period during which such expenditures are allowed as
18 an amortization deduction under this section, no deduction
19 shall be allowed with respect to such expenditures on ac-
20 count of such disposition, retirement, or abandonment and
21 such amortization deduction shall continue with respect to
22 such expenditures.”.
23 (b) CLERICAL AMENDMENT.—The table of sections
24 for part VI of subchapter B of chapter 1 is amended by
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11
12
13
14
15
16
17
18
19
20
21
22
23

21

striking the item relating to section 174 and inserting the

following new item:

“See. 174. Amortization of research and experimental expenditures.”.

(¢) EFFECTIVE DATE.—The amendments made by
this section shall apply to amounts paid or incurred in tax-
able years beginning after December 31, 2022.

SEC. 3316. UNIFORM TREATMENT OF EXPENSES IN CONTIN-

GENCY FEE CASES.

(a) IN GENERAL.—Section 162 is amended by redes-
ignating subsection (q) as subsection (r) and by inserting
after subsection (p) the following new subsection:

“(q) EXPENSES IN CONTINGENCY FEE CASES.—No
deduction shall be allowed under subsection (a) to a tax-
payer for any expense—

“(1) paid or incurred in the course of the trade
or business of practicing law, and
“(2) resulting from a case for which the tax-
payer is compensated primarily on a contingent
basis,
until such time as such contingency is resolved.”.

(b) EFFECTIVE DATE.—The amendment made by
this section shall apply to expenses and costs paid or in-
curred in taxable years beginning after the date of the en-

actment of this Act.
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Page 280, strike line 1, and all that follows through

page 285, line 4, and insert the following:

1 SEC. 3703. SURTAX ON LIFE INSURANCE COMPANY TAX-
ABLE INCOME.
(a) IN GENERAL.—Section 801(a)(1) is amended—

(1) by striking “‘consist of a tax” and insert

“(A) a tax”, and
(2) by striking the period at the end and insert-

2

3

4

5 “consist of the sum of—
6

7

8 ing “, and”, and

9

(3) by adding at the end the following new sub-
10 paragraph:
11 “(B) a tax equal to 8 percent of the life in-

12 surance company taxable income.”.
Page 286, strike lines 4 through 25.

Page 292, strike line 12 and all that follows through

page 293, line 9.

Page 293, strike line 11, and all that follows

through page 301, line 10.

Page 303, line 3, insert “or principal financial offi-

cer”’ after “principal executive officer”.

Page 309, after line 21, insert the following:
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23
3805. MODIFICATION OF TREATMENT OF QUALIFIED

EQUITY GRANTS.

(a) Section 83(1) of the Internal Revenue Code of

4 1986, as added by section 3804, is amended by adding

5 at the end the following new paragraph:

6
7
8
9
10

This section

“(7) RESTRICTED STOCK UNITS.
(other than this subsection), including any election
under subsection (b), shall not apply to restricted
stock units.”.

(a) Section 3804(c)(2) of this Act is amended to read

11 as follows:

12
13
14
15
16
17
18
19
20
21
22
23

“(2) EXCLUSION FROM DEFINITION OF NON-
QUALIFIED DEFERRED COMPENSATION PLAN.—Sub-
section (d) of section 409A is amended by adding at
the end the following new paragraph:

“Y7) TREATMENT OF QUALIFIED STOCK.—An
arrangement under which an employee may receive
qualified stock (as defined in section 83(1)(2)) shall
not be treated as a nonqualified deferred compensa-
tion plan solely because of an employee’s election, or
ability to make an election, to defer recognition of
income under section 83(1).".".

(b) The amendments made by this section shall take

24 effect as if included in the provisions of section 3804 of

25 this Act to which they relate.
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Page 330, line 19, strike “5” and insert “7".
Page 331, line 4, strike “12” and insert “14".
Page 331, line 9, strike 5" and insert 7.
Page 331, line 9, strike “12” and insert “14"".
Page 331, line 11, strike “5”” and insert “7".
Page 331, line 12, strike “5”” and insert “7".
Page 331, line 17, strike “5”” and insert “7".

332, line 6, strike “12” and insert “14”.

A

&
73

@

Page 332, line 7, strike “12” and insert “14”.
Page 332, line 11, strike “12” and insert 147,

“5” and insert “77.

Page 332, line 12, strike
Page 343, line 17, strike “85.7”7 and insert 80",
Page 343, line 23, strike “65.7”7 and insert 60",

Page 354, line 1, strike “‘section” and insert ‘‘sec-

tions”’.

Page 397, strike line 9 and all that follows through

page 398, line 10, and insert the following:

1 “(1) IN GENERAL.—In the case of any specified

2 amount paid or incurred by a domestic corporation

3 to a foreign corporation which is a member of the
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same international financial reporting group as such
domestic corporation and which has elected to be

subject to the provisions of this subsection—

“(A) such amount shall be taken into ac-
count (other than for purposes of sections 245,
245A, and 881) as if—

“(1) such foreign corporation were en-
caged in a trade or business within the
United States,

“(11) such foreign corporation had a
permanent establishment in the United
States during the taxable year, and

“(ii1) such payment were effectively
connected with the conduct of a trade or
business within the United States and were
attributable to such permanent establish-
ment,

“(B) for purposes of subsection (¢)(1)(A),
no deduction shall be allowed with respect to
such amount and such subsection shall be ap-
plied without regard to such amount, and

“(C) there shall be allowed as a deduction
the deemed expenses with respect such

amount.”’.

(68010119)
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Page 403, strike line 20 and all that follows through

page 404, line 18, and insert the following:
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17
18
19
20

“(8) FOREIGN TAX CREDIT ALLOWED.—The
credit allowed under section 906(a) with respect to
amounts taken into account in income under para-
oraph (1)(A) shall be limited to 80 percent of the
amount of taxes paid or accrued and determined
without regard to section 906(b)(1).

“(9) ELECTION.—Any election under paragraph
(1)—

“(A) shall be made at such time and in
such form and manner as the Secretary may
provide, and

“(B) shall apply for the taxable year for
which made and all subsequent taxable years
unless revoked with the consent of the Sec-

retary.”.
Page 410, after line 20, insert the following:

(b) TREATMENT OF CERTAIN REFERENCES.—Sec-
tion 119(e) of division A of the Tax Relief and Health
Care Act of 2006 is amended by adding at the end the
following: “‘References in this subsection to section 199

of the Internal Revenue Code of 1986 shall be treated as
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I references to such section as in effect before its repeal by

2 the Tax Cuts and Jobs Act.”.

Page 410, line 21, strike “(b)” and insert “(c)”.

Page 418, after line 22, insert the following:

4 LATED ORGANIZATIONS.

“(d) ASSETS AND NET INVESTMENT INCOME OF RE-

5 “(1) IN GENERAL.—For purposes of sub-
6 sections (b)(1)(C) and (¢), the assets and net invest-
7 ment income of any related organization shall be
8 treated as the assets and net investment income of
9 the eligible educational institution.

10 “(2) RELATED ORGANIZATION.—For purposes
11 of this subsection, the term ‘related organization’
12 means, with respect to an eligible educational insti-
13 tution, any organization which

14 “(A) controls, or is controlled by, such in-
15 stitution,

16 “(B) is controlled by one or more persons
17 that control such institution, or

18 “(C) 1s a supported organization (as de-
19 fined in section 509(f)(3)), or an organization
20 described in section 509(a)(3), during the tax-
21 able year with respect to such institution.”.
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Page 423, line 3, strike “CHURCHES” and insert

“501(c)(3) ORGANIZATIONS .

Page 423, line 5, strike “RELIGIOUS SERVICES

AND”

Page 423, starting line 10, strike “CHURCHES, IN-
TEGRATED AUXILIARIES, ETC” and insert “ORGANIZA-

TIONS DESCRIBED IN SUBSECTION (¢)(3)”.

Page 423, starting line 14, strike “described in sec-

tion 508(¢)(1)(A)”.

Page 423, line 16, strike “religious purpose’ and in-

sert “‘purpose described in subsection (¢)(3)”.

Page 423, starting line 20, strike “content of any
homily, sermon” and all that follows through “‘such con-
tent” on line 23, and insert “content of any statement

which”.

Page 424, line 1, strike ‘“is in”” and insert “is made

m’’.

Page 424, after line 6, insert the following:

1 “(2) TERMINATION.—Paragraph (1) shall not
2 apply to taxable years beginning after December 31,
3 2023.7.
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Page 424, starting line 8, strike “‘ending after the
date of the enactment of this Act” and insert “beginning

after December 31, 2018,
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 115th CONGRESS  1st Session 
 Amendment to the Amendment in the Nature of a Substitute to H.R. 1 
  
 Offered by  Mr. Brady of Texas 
  
 
 
   
  Page 8, line 25, strike  subsection (b) and insert  subsections (b) and (e)(3).   
  Page 16, strike lines 6 and 7, and insert the following: 
  
  
  (B) in the case of a married individual filing a separate return, an amount equal to  1/2 of the amount in effect for the taxable year under subparagraph (A), and 
  (C) in the case of any other individual, $1,000,000. . 
  
  Page 46, after line 3, insert the following: 
  
  
  (g) Reduced rate for small businesses with net active business income 
  (1) In general The tax imposed by section 1 shall be reduced by 3 percent of the excess (if any) of— 
  (A) the least of— 
  (i) qualified active business income, 
  (ii) taxable income reduced by net capital gain (as defined in section 1(h)(11)(A)), or 
  (iii) the 9-percent bracket threshold amount, over 
  (B) the excess (if any) of taxable income over the applicable threshold amount. 
  (2) Phase-in of rate reduction In the case of any taxable year beginning before January 1, 2022, paragraph (1) shall be applied by substituting for  3 percent—  
  (A) in the case of any taxable year beginning after December 31, 2017, and before January 1, 2020,  1 percent, and 
  (B) in the case of any taxable year beginning after December 31, 2019, and before January 1, 2022,  2 percent. 
  (3) Qualified active business income For purposes of this subsection, the term  qualified active business income means the excess (if any) of— 
  (A) any net business income derived from any active business activity, over 
  (B) any net business loss derived from any active business activity. 
  (4) 9-percent bracket threshold amount For purposes of this subsection, the term  9-percent bracket threshold amount means— 
  (A) in the case of a joint return or surviving spouse, $75,000, 
  (B) in the case of an individual who is the head of a household (as defined in section 2(b)),  3/4 of the amount in effect for the taxable year under subparagraph (A), and 
  (C) in the case of any other individual,  1/2 of the amount in effect for the taxable year under subparagraph (A). 
  (5) Applicable threshold amount For purposes of this subsection, the term  applicable threshold amount means— 
  (A) in the case of a joint return or surviving spouse, $150,000, 
  (B) in the case of an individual who is the head of a household (as defined in section 2(b)),  3/4 of the amount in effect for the taxable year under subparagraph (A), and 
  (C) in the case of any other individual,  1/2 of the amount in effect for the taxable year under subparagraph (A). 
  (6) Estates and trusts Paragraph (1) shall not apply to any estate or trust. 
  (7) Inflation adjustment In the case of any taxable year beginning after 2018, the dollar amounts in paragraphs (4)(A) and (5)(A) shall each be increased by an amount equal to— 
  (A) such dollar amount, multiplied by 
  (B) the cost-of-living adjustment determined under subsection (c)(2)(A) for the calendar year in which the taxable year begins, determined by substituting  calendar year 2017 for  calendar year 2016 in clause (ii) thereof. If any increase determined under the preceding sentence is not a multiple of $100, such increase shall be rounded to the next lowest multiple of $100. . 
  
  Page 46, line 4, strike  (g) and insert  (h).   
  Page 46, line 17, strike  (h) and insert  (i).   
  Page 47, strike line 25, and all that follows through page 50, line 10.  
  Page 50, line 11, strike  (d) and insert  (c).   
  Page 50, line 15, strike  (e) and insert  (d).   
  Page 50, line 18, strike  (f) and insert  (e).   
  Page 62, line 15, strike the space before  section 1(f)(3).  
  Page 64, after line 15, insert the following: 
  
  (38) Section 219(b)(5)(C)(i)(II) is amended by striking  section 1(f)(3) for the calendar year in which the taxable year begins, determined by substituting  calendar year 2007 for  calendar year 1992 in subparagraph (B) thereof and inserting  section 1(c)(2)(A) for the calendar year in which the taxable year begins, determined by substituting  calendar year 2007 for  calendar year 2016 in clause (ii) thereof. 
  (39) Section 219(g)(8)(B) is amended by striking  section 1(f)(3) for the calendar year in which the taxable year begins, determined by substituting  calendar year 2005 for  calendar year 1992 in subparagraph (B) thereof and inserting  section 1(c)(2)(A) for the calendar year in which the taxable year begins, determined by substituting  calendar year 2005 for  calendar year 2016 in clause (ii) thereof. 
  
  Page 69, strike the text between lines 14 and 15, and insert the following: 
  
  
  
 Sec. 24. Child and family tax credit. . 
  
  Page 72, strike lines 15 through 18.  
  Page 72, line 19, strike  (c) and insert  (b).   
  Page 72, line 25, strike  (d) and insert  (c).   
  Page 73, line 13, strike  (e) and insert  (d).   
  Page 73, line 18, strike   Subsection  (c) and insert   Subsection  (b) .  
  Page 73, line 21, strike   Subsection  (d) and insert   Subsection  (c) .   
  Page 74, strike line 2 and all that follows through page 75, line 4, and insert the following: 
  
  (a) Identification requirements for child and family tax credit 
  (1) In general Section 24(e) is amended to read as follows: 
  
  (e) Identification requirements 
  (1) Requirements for qualifying child No credit shall be allowed under this section to a taxpayer with respect to any qualifying child unless the taxpayer includes the name and social security number of such qualifying child on the return of tax for the taxable year. The preceding sentence shall not prevent a qualifying child from being treated as a dependent described in subsection (a)(2). 
  (2) Other identification requirements No credit shall be allowed under this section with respect to any individual unless the taxpayer identification number of such individual is included on the return of tax for the taxable year and such identifying number was issued before the due date for filing the return for the taxable year. 
  (3) Social security number For purposes of this subsection, the term  social security number means a social security number issued by the Social Security Administration (but only if the social security number is issued to a citizen of the United States or pursuant to subclause (I) (or that portion of subclause (III) that relates to subclause (I)) of section 205(c)(2)(B)(i) of the Social Security Act)). . 
  
  Page 75, starting line 10, strike  required under section 24(d)(5) (relating to refundable portion of child tax credit).   
  Page 75, line 12, insert a comma after  TIN.   
  Page 75, strike lines 15 through 18.  
  Page 96, strike lines 6 through 8, and insert the following: 
  
  (c) Conforming amendments related to section 222 
  (1) Section 62(a) is amended by striking paragraph (18). 
  (2) Section 74(d)(2)(B) is amended by striking  222,. 
  (3) Section 86(b)(2)(A) is amended by striking  222,. 
  (4) Section 219(g)(3)(A)(ii) is amended by striking  222,.  
  
  Page 97, after line 15, insert the following: 
  
  (f) Conforming amendments related to section 135 
  (1) Section 74(d)(2)(B) is amended by striking  135,. 
  (2) Section 86(b)(2)(A) is amended by striking  135,. 
  (3) Section 219(g)(3)(A)(ii) is amended by striking  135,. 
  
  Page 97, line 16, strike  (f) and insert  (g).   
  Page 97, after line 24, insert the following: 
  
  1205. Rollovers between qualified tuition programs and qualified ABLE programs 
  (a) Rollovers from qualified tuition programs to qualified ABLE programs Section 529(c)(3)(C)(i) is amended by striking  or at the end of subclause (I), by striking the period at the end of subclause (II) and inserting  , or, and by adding at the end the following new subclause: 
  
  (III) to an ABLE account (as defined in section 529A(e)(6)) of the designated beneficiary or a member of the family of the designated beneficiary. 
 Subclause (III) shall not apply to so much of a distribution which, when added to all other contributions made to the ABLE account for the taxable year, exceeds the limitation under section 529A(b)(2)(B). . 
  (b) Effective date The amendments made by this section shall apply to distributions after December 31, 2017. 
  
  Page 101, strike lines 21 through 24 and insert the following: 
  
  (B) Section 163(h) is amended by striking subparagraphs (E) and (F) in paragraph (4). 
  
  Page 102, starting line 7, strike  Rules similar and all that follows through  the preceding sentence. on line 9.   
  Page 102, starting line 19, strike  , and the second sentence of paragraph (4)(A)(i),.   
  Page 111, line 7, strike  table of section and insert  table of sections.   
  Page 120, line 23, strike  table of section and insert  table of sections.   
  Page 124, line 7, strike  table of section and insert  table of sections.   
  Page 124, after line 8, insert the following: 
  
  (b) Retention of moving expenses for members of Armed Forces Section 134(b) is amended by adding at the end the following new paragraph: 
  
  (7) Moving expenses The term  qualified military benefit includes any benefit described in section 217(g) (as in effect before the enactment of the Tax Cuts And Jobs Act). . 
  
  Page 124, line 9, strike  (b) and insert  (c).   
  Page 124, line 22, strike  (c) and insert  (d).   
  Page 137, strike lines 1 through 3.  
  Page 137, line 4, strike  (2) and insert  (1).   
  Page 137, line 7, strike  (as and all that follows through  paragraph (1)) on line 8.  
  Page 137, line 15, strike  (3) and insert  (2).   
  Page 166, line 20, strike  2023 and insert  2024.   
  Page 166, line 24, strike  2023 and insert  2024.   
  Page 168, line 13, strike  2023 and insert  2024.  
  Page 168, line 23, strike   2023 and insert   2024.  
  Page 169, line 2, strike  2023 and insert  2024.  
  Page 169, line 9, strike   2023 and insert   2024.  
  Page 169, line 11, strike  2023 and insert  2024.  
  Page 170, line 11, strike  2023 and insert  2024.  
  Page 170, strike lines 16 through 20, and insert the following: 
  
  
  (ii) the cost-of-living adjustment determined under section 1(c)(2)(A) of such calendar year by substituting  calendar year 2011 for  calendar year 2016 in clause (ii) thereof.  . 
  
  Page 171, line 5, strike   2023 and insert   2024.  
  Page 171, line 6, strike  2023 and insert  2024.  
  Page 171, line 12, strike  2023 and insert  2024.  
  Page 176, strike lines 17 through 21.   
  Page 190, after line 13, insert the following: 
  
  (c) Reduction in dividend received deductions to reflect lower corporate income tax rates 
  (1) Dividends received by corporations 
  (A) In general Section 243(a)(1) is amended by striking  70 percent and inserting  50 percent.  
  (B) Dividends from 20-percent owned corporations Section 243(c)(1) is amended— 
  (i) by striking  80 percent and inserting  65 percent, and  
  (ii) by striking  70 percent and inserting  50 percent.  
  (C) Conforming amendment The heading for section 243(c) is amended by striking   Retention of 80-percent dividend received deduction and inserting   Increased percentage.  
  (2) Dividends received from FSC Section 245(c)(1)(B) is amended— 
  (A) by striking  70 percent and inserting  50 percent, and  
  (B) by striking  80 percent and inserting  65 percent.  
  (3) Limitation on aggregate amount of deductions Section 246(b)(3) is amended— 
  (A) by striking  80 percent in subparagraph (A) and inserting  65 percent, and  
  (B) by striking  70 percent in subparagraph (B) and inserting  50 percent.  
  (4) Reduction in deduction where portfolio stock is debt-financed Section 246A(a)(1) is amended— 
  (A) by striking  70 percent and inserting  50 percent, and  
  (B) by striking  80 percent and inserting  65 percent.  
  (5) Income from sources within the United States Section 861(a)(2) is amended— 
  (A) by striking  100/70th and inserting  100/50th in subparagraph (B), and  
  (B) in the flush sentence at the end— 
  (i) by striking  100/80th and inserting  100/65th, and  
  (ii) by striking  100/70th and inserting  100/50th.  
  
  Page 190, line 14, strike  (c) and insert  (d).   
  Page 190, line 23, strike  (d) and insert  (e).   
  Page 196, strike lines 9 through 14, and insert the following: 
  
  
  (G) Exception for property of certain businesses not subject to limitation on interest expense The term  qualified property shall not include any property used in— 
  (i) a trade or business described in subparagraph (B) or (C) of section 163(j)(7), or 
  (ii) a trade or business that has had floor plan financing indebtedness (as defined in paragraph (9) of section 163(j)), if the floor plan financing interest related to such indebtedness was taken into account under paragraph (1)(C) of such section. . 
  
  Page 215, after line 3, insert the following: 
  
  3204. Modification of treatment of S corporation conversions to C corporations 
  (a) Adjustments attributable to conversion from S corporation to C corporation Section 481 is amended by adding at the end the following new subsection: 
  
  (d) Adjustments attributable to conversion from S corporation to C corporation 
  (1) In general In the case of an eligible terminated S corporation, any increase in tax under this chapter of by reason of an adjustment required by subsection (a)(2), and which is attributable to such corporation’s revocation described in paragraph (2)(A)(ii), shall be taken into account ratably during the 6-taxable year period beginning with the year of change. 
  (2) Eligible terminated S corporation For purposes of this subsection, the term  eligible terminated S corporation means any C corporation— 
  (A) which— 
  (i) was an S corporation on the day before the date of the enactment of the  Tax Cuts and Jobs Act, and 
  (ii) during the 2-year period beginning on the date of such enactment makes a revocation of its election under section 1362(a), and 
  (B) the owners of the stock of which, determined on the date such revocation is made, are the same owners (and in identical proportions) as on the date of such enactment.  . 
  (b) Cash distributions following post-termination transition period from S corporation status Section 1371 is amended by adding at the end the following new subsection: 
  
  (f) Cash distributions following post-termination transition period In the case of a distribution of money by an eligible terminated S corporation (as defined in section 481(d)), the accumulated adjustments account shall be allocated to such distribution, and the distribution shall be chargeable to accumulated earnings and profits, in the same ratio as the amount of such accumulated adjustments account bears to the amount of such accumulated earnings and profits. . 
  
  Page 215, line 15, strike  plus.   
  Page 215, line 17, strike the period at the end and insert  , plus.   
  Page 215, after line 17, insert the following: 
  
  
  (C) the floor plan financing interest of such taxpayer for such taxable year.  . 
  
  Page 217, line 2, after  of the partnership insert  , reduced by floor plan financing interest,   
  Page 219, after line 12, insert the following 
  
  
  (9) Floor plan financing interest defined For purposes of this subsection: 
  (A) In general The term  floor plan financing interest means interest paid or accrued on floor plan financing indebtedness. 
  (B) Floor plan financing indebtedness The term  floor plan financing indebtedness means indebtedness— 
  (i) used to finance the acquisition of motor vehicles held for sale to retail customers, and 
  (ii) secured by the inventory so acquired.  
  (C) Motor vehicle The term  motor vehicle means a motor vehicle that is any of the following: 
  (i) An automobile. 
  (ii) A truck. 
  (iii) A recreational vehicle. 
  (iv) A motorcycle. 
  (v) A boat. 
  (vi) Farm machinery or equipment. 
  (vii) Construction machinery or equipment.  . 
  
  Page 233, line 23, insert  219(g)(3)(A)(ii), after  137(b)(3)(A),.   
  Page 248, after line 3, insert the following:  
  
  3315. Amortization of research and experimental expenditures 
  (a) In general Section 174 is amended to read as follows: 
  
  174. Amortization of research and experimental expenditures 
  (a) In general In the case of a taxpayer’s specified research or experimental expenditures for any taxable year— 
  (1) except as provided in paragraph (2), no deduction shall be allowed for such expenditures, and 
  (2) the taxpayer shall— 
  (A) charge such expenditures to capital account, and 
  (B) be allowed an amortization deduction of such expenditures ratably over the 5-year period (15-year period in the case of any specified research or experimental expenditures which are attributable to foreign research (within the meaning of section 41(d)(4)(F))) beginning with the midpoint of the taxable year in which such expenditures are paid or incurred. 
  (b) Specified research or experimental expenditures For purposes of this section, the term  specified research or experimental expenditures means, with respect to any taxable year, research or experimental expenditures which are paid or incurred by the taxpayer during such taxable year in connection with the taxpayer’s trade or business. 
  (c) Special rules 
  (1) Land and other property This section shall not apply to any expenditure for the acquisition or improvement of land, or for the acquisition or improvement of property to be used in connection with the research or experimentation and of a character which is subject to the allowance under section 167 (relating to allowance for depreciation, etc.) or section 611 (relating to allowance for depletion); but for purposes of this section allowances under section 167, and allowances under section 611, shall be considered as expenditures. 
  (2) Exploration expenditures This section shall not apply to any expenditure paid or incurred for the purpose of ascertaining the existence, location, extent, or quality of any deposit of ore or other mineral (including oil and gas). 
  (3) Software development For purposes of this section, any amount paid or incurred in connection with the development of any software shall be treated as a research or experimental expenditure. 
  (d) Treatment upon disposition, retirement, or abandonment If any property with respect to which specified research or experimental expenditures are paid or incurred is disposed, retired, or abandoned during the period during which such expenditures are allowed as an amortization deduction under this section, no deduction shall be allowed with respect to such expenditures on account of such disposition, retirement, or abandonment and such amortization deduction shall continue with respect to such expenditures. . 
  (b) Clerical amendment The table of sections for part VI of subchapter B of chapter 1 is amended by striking the item relating to section 174 and inserting the following new item: 
  
  
 Sec. 174. Amortization of research and experimental expenditures. . 
  (c) Effective date The amendments made by this section shall apply to amounts paid or incurred in taxable years beginning after December 31, 2022. 
  3316. Uniform treatment of expenses in contingency fee cases 
  (a) In general Section 162 is amended by redesignating subsection (q) as subsection (r) and by inserting after subsection (p) the following new subsection: 
  
  (q) Expenses in contingency fee cases No deduction shall be allowed under subsection (a) to a taxpayer for any expense— 
  (1) paid or incurred in the course of the trade or business of practicing law, and 
  (2) resulting from a case for which the taxpayer is compensated primarily on a contingent basis,  until such time as such contingency is resolved.  .  
  (b) Effective date The amendment made by this section shall apply to expenses and costs paid or incurred in taxable years beginning after the date of the enactment of this Act. 
  
  Page 280, strike line 1, and all that follows through page 285, line 4, and insert the following: 
  
  3703. Surtax on life insurance company taxable income 
  (a) In general Section 801(a)(1) is amended— 
  (1) by striking  consist of a tax and insert  
  consist of the sum of— 
  (A) a tax , and 
  (2) by striking the period at the end and inserting  , and, and 
  (3) by adding at the end the following new subparagraph: 
  
  (B) a tax equal to 8 percent of the life insurance company taxable income. . 
  
  Page 286, strike lines 4 through 25.  
  Page 292, strike line 12 and all that follows through page 293, line 9.  
  Page 293, strike line 11, and all that follows through page 301, line 10.   
  Page 303, line 3, insert  or principal financial officer after  principal executive officer.   
  Page 309, after line 21, insert the following: 
  
  3805. Modification of treatment of qualified equity grants 
  (a) Section 83(i) of the Internal Revenue Code of 1986, as added by section 3804, is amended by adding at the end the following new paragraph:  
  
  (7) Restricted stock units This section (other than this subsection), including any election under subsection (b), shall not apply to restricted stock units. . 
  (a) Section 3804(c)(2) of this Act is amended to read as follows: 
  
  (2) Exclusion from definition of nonqualified deferred compensation plan Subsection (d) of section 409A is amended by adding at the end the following new paragraph:  
  
  (7) Treatment of qualified stock An arrangement under which an employee may receive qualified stock (as defined in section 83(i)(2)) shall not be treated as a nonqualified deferred compensation plan solely because of an employee’s election, or ability to make an election, to defer recognition of income under section 83(i). . . 
  (b) The amendments made by this section shall take effect as if included in the provisions of section 3804 of this Act to which they relate. 
  
  Page 330, line 19, strike  5 and insert  7.   
  Page 331, line 4, strike  12 and insert  14.   
  Page 331, line 9, strike  5 and insert  7.  
  Page 331, line 9, strike  12 and insert  14.  
  Page 331, line 11, strike  5 and insert  7.  
  Page 331, line 12, strike  5 and insert  7.  
  Page 331, line 17, strike  5 and insert  7.  
  Page 332, line 6, strike  12 and insert  14.  
  Page 332, line 7, strike  12 and insert  14.  
  Page 332, line 11, strike  12 and insert  14.  
  Page 332, line 12, strike  5 and insert  7.   
  Page 343, line 17, strike  85.7 and insert  80.   
  Page 343, line 23, strike  65.7 and insert  60.   
  Page 354, line 1, strike  section and insert  sections.  
  Page 397, strike line 9 and all that follows through page 398, line 10, and insert the following: 
  
  
  (1) In general In the case of any specified amount paid or incurred by a domestic corporation to a foreign corporation which is a member of the same international financial reporting group as such domestic corporation and which has elected to be subject to the provisions of this subsection— 
  (A) such amount shall be taken into account (other than for purposes of sections 245, 245A, and 881) as if— 
  (i) such foreign corporation were engaged in a trade or business within the United States, 
  (ii) such foreign corporation had a permanent establishment in the United States during the taxable year, and 
  (iii) such payment were effectively connected with the conduct of a trade or business within the United States and were attributable to such permanent establishment, 
  (B) for purposes of subsection (c)(1)(A), no deduction shall be allowed with respect to such amount and such subsection shall be applied without regard to such amount, and 
  (C) there shall be allowed as a deduction the deemed expenses with respect such amount. . 
  
  Page 403, strike line 20 and all that follows through page 404, line 18, and insert the following: 
  
  
  (8) Foreign tax credit allowed The credit allowed under section 906(a) with respect to amounts taken into account in income under paragraph (1)(A) shall be limited to 80 percent of the amount of taxes paid or accrued and determined without regard to section 906(b)(1). 
  (9) Election Any election under paragraph (1)— 
  (A) shall be made at such time and in such form and manner as the Secretary may provide, and 
  (B) shall apply for the taxable year for which made and all subsequent taxable years unless revoked with the consent of the Secretary. . 
  
  Page 410, after line 20, insert the following: 
  
  (b) Treatment of certain references Section 119(e) of division A of the Tax Relief and Health Care Act of 2006 is amended by adding at the end the following:  References in this subsection to section 199 of the Internal Revenue Code of 1986 shall be treated as references to such section as in effect before its repeal by the  Tax Cuts and Jobs Act..  
  
  Page 410, line 21, strike  (b) and insert  (c).   
  Page 418, after line 22, insert the following: 
  
  
  (d) Assets and net investment income of related organizations 
  (1) In general For purposes of subsections (b)(1)(C) and (c), the assets and net investment income of any related organization shall be treated as the assets and net investment income of the eligible educational institution. 
  (2) Related organization For purposes of this subsection, the term  related organization means, with respect to an eligible educational institution, any organization which— 
  (A) controls, or is controlled by, such institution, 
  (B) is controlled by one or more persons that control such institution, or 
  (C) is a supported organization (as defined in section 509(f)(3)), or an organization described in section 509(a)(3), during the taxable year with respect to such institution. . 
  
  Page 423, line 3, strike   Churches and insert   501 (c)(3)  organizations.  
  Page 423, line 5, strike   religious services and.  
  Page 423, starting line 10, strike   churches, integrated auxiliaries, etc and insert   organizations described in subsection  (c)(3).   
  Page 423, starting line 14, strike  described in section 508(c)(1)(A).   
  Page 423, line 16, strike  religious purpose and insert  purpose described in subsection (c)(3).   
  Page 423, starting line 20, strike  content of any homily, sermon and all that follows through  such content on line 23, and insert  content of any statement which.   
  Page 424, line 1, strike  is in and insert  is made in.   
  Page 424, after line 6, insert the following: 
  
  
  (2) Termination Paragraph (1) shall not apply to taxable years beginning after December 31, 2023. . 
  
  Page 424, starting line 8, strike  ending after the date of the enactment of this Act and insert  beginning after December 31, 2018.  
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Organschaft: Ausgleichszahlungen an Minderheitsgesellschafter; Verlustiibernahmevereinbarung bei Anderung des
Aktienrechts

Leitsatze

1. Die Vereinbarung von Ausgleichszahlungen des beherrschenden Unternehmens an einen auf3enstehenden
Gesellschafter der beherrschten Gesellschaft steht der kdrperschaftsteuerrechtlichen Anerkennung eines
Gewinnabfiihrungsvertrags entgegen, wenn neben einem bestimmten Festbetrag ein zusatzlicher Ausgleich gewahrt
wird, dessen Hohe sich am Ertrag der vermeintlichen Organgesellschaft orientiert und der zu einer lediglich
anteiligen Gewinnzurechnung an den vermeintlichen Organtrager fliihrt (Bestatigung des Senatsurteils vom 4. Marz
2009 I R 1/08, BFHE 225, 312, BStBI Il 2010, 407).

2. Eine korperschaftsteuerrechtliche Organschaft mit einer GmbH als Organgesellschaft setzt nach § 17 Satz 2 Nr. 2
KStG a.F. voraus, dass ausdrucklich die Verlustibernahme entsprechend § 302 AktG (in allen seinen Bestandteilen
und in den jeweiligen Regelungsfassungen) vereinbart worden ist. Dieses Vereinbarungserfordernis bezieht sich
auch auf solche Regelungsbestandteile des § 302 AktG, die zum Zeitpunkt des Abschlusses des
Gewinnabfiihrungsvertrags noch nicht in Kraft getreten waren (hier: § 302 Abs. 4 AktG). Im Falle der Anderung des §
302 AktG ist demnach eine dieser Vorschrift entsprechende Vereinbarung --durch Anpassung des urspriinglichen
Gewinnabfiihrungsvertrags-- zu treffen.

Tenor

Auf die Revision der Klagerin wird das Urteil des Niedersachsischen Finanzgerichts vom 11. November 2015 6 K
386/13, soweit es den Streitgegenstand Korperschaftsteuer und Solidaritatszuschlag 2006 betrifft, aufgehoben und
die Klage abgewiesen.

Im Ubrigen wird die Revision als unbegriindet zuriickgewiesen.

Die Kosten des gesamten Verfahrens hat die Klagerin zu tragen.

Tatbestand

A

1 Zwischen den Beteiligten ist streitig, ob zwischen der Klagerin und Revisionsklagerin (Klagerin), einer GmbH,
und der WB GmbH (WB) ein Organschaftsverhaltnis begriindet wurde.

2  Geschaftsgegenstand der im Jahr 2000 gegriindeten Klagerin ist die Gas- und Wasserversorgung im Bereich
der Stadt B und die Abwasserentsorgung fur die Stadte B und H.

3  Die Stadt B hielt zunachst unmittelbar 51 % des Stammkapitals der Klagerin. Die Kommune gliederte dann
ihren Bader-Regiebetrieb auf die neu gegriindete WB aus und Ubertrug dieser die Mehrheitsbeteiligung. In
Hoéhe von 49 % war die A GmbH im Streitzeitraum beteiligt, die zugleich den Betrieb der Klagerin fuhrte. Der
Gesellschaftsvertrag sah vor, dass die A GmbH von dem ausgewiesenen Jahresuberschuss vorab eine
Gewinnausschuttung in H6he von ... EUR erhalten sollte. Der verbleibende Gewinn war im Verhaltnis der
Beteiligungsquoten aufzuteilen.

4 2004 schlossen die Klagerin und die WB einen Gewinnabflhrungsvertrag zwecks Begriindung einer
ertragsteuerlichen Organschaft. Danach verpflichteten sich die Klagerin zur Abfiihrung ihres gesamten
Gewinns und die WB zur Ubernahme etwaiger Jahresfehlbetrage. In Absatz 2 der in § 2 des
Gewinnabfiihrungsvertrags geregelten Verlustibernahme war die entsprechende Anwendung des § 302
Abs. 1 und Abs. 3 des Aktiengesetzes (AktG) angeordnet. Kurze Zeit spater fligte der Gesetzgeber mit
Wirkung zum 15. Dezember 2004 dem § 302 AktG einen vierten Absatz an. Dieser enthalt eine
Verjahrungsregelung fiir den Verlustibernahmeanspruch des beherrschten Unternehmens.

5  § 3 des Gewinnabflhrungsvertrags enthielt Bestimmungen fur die Ausgleichszahlung an den
auBBenstehenden Gesellschafter. Danach garantierte die WB, an diesen fiur jedes volle Geschaftsjahr eine
jahrliche Ausgleichszahlung in Héhe von ... EUR je 1.000 EUR Nennbetrag eines Geschéaftsanteils zu leisten.

6 Die WB verpflichtete sich weiterhin, jahrlich einen variablen Zuschlag zur Ausgleichszahlung zu gewahren. Im
Einzelnen sah der Vertrag diesbeziglich vor, dass AusgangsgrofRe der Berechnung der Jahresuberschuss
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der Klagerin vor Ergebnisabfiihrung, Ausgleichszahlung und Ertragsteuern sein sollte. Davon waren laut
Vertrag die originare bzw. fiktive Gewerbeertragsteuer und die fiktive Kérperschaftsteuer einschliellich des
Solidaritatszuschlags sowie der festen Ausgleichszahlung in Abzug zu bringen. Das Ergebnis dieser
Berechnung war schlieRlich mit der Beteiligungsquote zu multiplizieren. Im Falle eines negativen
Rechenergebnisses sollte dieser Wert auf neue Rechnung vorgetragen werden und die AusgangsgrofRe fur
die Berechnung der kiinftigen variablen Ausgleichszahlung mindern.

Auf dieser Grundlage erhielt die A GmbH als auRenstehende Gesellschafterin die vertraglich vereinbarten
festen und variablen Ausgleichszahlungen. Die Verlustiibernahmeregelung blieb --ohne Anpassung der
Klausel an die Verjahrungsregelung in § 302 Abs. 4 AktG-- unverandert.

Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) ging allerdings davon aus, dass wegen der Hohe
der Ausgleichszahlungen, die in den Streitjahren zwischen 56 % und 63 % des JahresUberschusses der
Klagerin ausmachten, von einer Abfilhrung des gesamten Gewinnes, wie es fir die Organschaft erforderlich
sei, nicht gesprochen werden kdnne.

Einspruch und Klage blieben ohne Erfolg. Das Niedersachsische Finanzgericht (FG) sah die am Gewinn der
Organgesellschaft orientierte Ausgleichsregelung als schadlich an. Es beanstandete zusatzlich die
Verlustibernahmeregelung in § 2 des Gewinnabfiihrungsvertrags wegen des fehlenden Verweises auf § 302
Abs. 4 AktG als unzureichend (Urteil vom 11. November 2015 6 K 386/13, Entscheidungen der
Finanzgerichte --EFG-- 2016, 1193).

Dagegen wendet sich die Klagerin mit ihrer Revision.

Die Klagerin beantragt, unter Aufhebung des FG-Urteils die Kérperschaftsteuerbescheide 2004 bis 2007
dahingehend abzuandern, dass als Einkommen diejenigen Betrdge angesetzt werden, die sich bei
Anerkennung der Organschaft ergeben wirden.

Das FA beantragt, die Revision als unbegriindet zuriickzuweisen.
Entscheidungsgriinde

B.

Das angefochtene Urteil des FG ist, soweit es Uber den Bescheid uber Kérperschaftsteuer und
Solidaritatszuschlag 2006 vom 22. April 2013 entschieden hat, aus verfahrensrechtlichen Grinden
aufzuheben. An die Stelle dieses Bescheids ist wahrend des Revisionsverfahrens der Anderungsbescheid
vom 22. November 2016 getreten. Soweit dem FG-Urteil ein nicht mehr existierender Bescheid zugrunde
liegt, kann es keinen Bestand haben (vgl. Senatsurteil vom 3. August 2005 | R 94/03, BFHE 210, 398, BStBI II
2006, 20, m.w.N.).

Der Bescheid fiir 2006 Uber Korperschaftsteuer und Solidaritéatszuschlag vom 22. November 2016 ist gemaR
§ 68 Satz 1 der Finanzgerichtsordnung (FGO) Gegenstand des Revisionsverfahrens geworden. Nachdem
sich hinsichtlich der vorliegend streitigen Punkte keine Anderungen ergeben haben und die Klagerin auch
keinen weiter gehenden Antrag gestellt hat, bedarf es keiner Zuriickverweisung der Sache an das FG gemaR
§ 127 FGO. Die vom FG getroffenen tatsachlichen Feststellungen sind nicht entfallen. Sie bilden unverandert
die Grundlage fir die Entscheidung des erkennenden Senats. Diese kann in der Sache selbst ergehen (§ 126
Abs. 3 Satz 1 Nr. 1 FGO; Senatsurteil in BFHE 210, 398, BStBI || 2006, 20).

Im Hinblick auf den Streitgegenstand Korperschaftsteuer und Solidaritatszuschlag fir 2006 ist die Klage
unbegriindet und daher abzuweisen. Im Ubrigen ist die Revision unbegriindet und zuriickzuweisen. Das FG
hat zu Recht das gesamte von der Klagerin erzielte Einkommen derselben und nicht teilweise der WB
zugerechnet, weil in den Streitjahren ein kérperschaftsteuerrechtliches Organschaftsverhaltnis zwischen
beiden Kapitalgesellschaften nicht bestanden hat. Sowohl die Regelungen Uber die Ausgleichszahlungen als
auch die vertraglichen Verlustiibernahmebestimmungen gentigen den gesetzlichen Anforderungen nicht.

I. Ausgleichszahlungen

1. Gemal § 16 Satz 1 des Korperschaftsteuergesetzes in der in den Streitjahren geltenden Fassung (KStG)
hat eine Organgesellschaft inr Einkommen in H6he von 4/3 der geleisteten Ausgleichszahlungen selbst zu
versteuern. Diese Regelung gilt nach § 17 Satz 1 KStG entsprechend, wenn eine GmbH als
Organgesellschaft sich verpflichtet hat, ihren ganzen Gewinn an ein anderes Unternehmen i.S. des § 14 KStG
abzufiihren. Die Versteuerung der Ausgleichszahlungen als eigenes Einkommen der Organgesellschaft setzt
die wirksame Begriindung einer Organschaft voraus. Fehlt es daran, hat die GmbH --als vermeintliche
Organgesellschaft-- das von ihr erzielte Einkommen in voller Hohe selbst zu versteuern.

a) Nach der Rechtsprechung des Senats stehen Ausgleichszahlungen grundsatzlich der steuerlichen
Anerkennung einer Organschaft nicht entgegen, weil der Steuergesetzgeber die Leistung von
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Ausgleichszahlungen an auflenstehende Gesellschafter bei der Statuierung der Selbstversteuerungspflicht
der Organgesellschaft in §§ 16, 17 Satz 1 KStG vorausgesetzt hat (Senatsurteil vom 4. Marz 2009 | R 1/08,
BFHE 225, 312, BStBI 11 2010, 407). Allerdings darf durch eine --vollstéandige oder zumindest teilweise--
Koppelung der Ausgleichszahlung an das Ergebnis der Organgesellschaft vor Gewinnabfihrung die
tatsachliche Durchfiihrung der Gewinnabfuhrungsverpflichtung nicht in Frage gestellt werden. Jedenfalls
dann, wenn dem auf3enstehenden Gesellschafter infolge der Ausgleichszahlung der Gewinn der
Organgesellschaft in dem Verhaltnis zuflie3t, in dem er ohne Organschaft mit Ergebnisabfihrungsvertrag zu
verteilen gewesen ware, liegt die von § 14 Abs. 1 Satz 1 KStG vorausgesetzte Abflihrung des ganzen
Gewinns an den Organtrager nicht vor (Senatsurteil in BFHE 225, 312, BStBI 11 2010, 407).

b) Nach dieser Rechtsprechung, an der trotz der Kritik des Schrifttums (vgl. z.B. Lohmann/von
Goldacker/Annecke, Betriebs-Berater 2009, 2344; Marquardt/Krack, Finanz-Rundschau 2009, 1098)
festzuhalten ist, bestimmen die gesellschaftsrechtlichen Vorgaben die ertragsteuerliche Rechtsanwendung
nicht abschlielend. Ob bei einer Aktiengesellschaft Uber die Mindestanforderungen des § 304 Abs. 2 Satz 1
AktG (fester Ausgleich) hinausgehend privatautonom "beliebig" Ausgleichszahlungsregelungen
gesellschaftsrechtlich vereinbart werden kénnen (vgl. z.B. Lohmann/von Goldacker/Annecke, a.a.0.) und ob
bei einer GmbH mangels einer ausdricklichen gesetzlichen Regelung erst recht gesellschaftsrechtliche
Vertragsfreiheit bei der Vereinbarung von Ausgleichszahlungen herrscht (vgl. Walter, GmbH-Rundschau
--GmbHR-- 2016, 975), kann dahinstehen. Jedenfalls sind die steuerrechtlichen Tatbestandsmerkmale,
insbesondere die fur die Anerkennung der Organschaft unabdingbare vereinbarungsgemafie und tatsachlich
durchgefiihrte Abflihrung des ganzen Gewinns, eigenstandig anhand der steuerrechtlichen Regelungszwecke
und Sachgesetzlichkeiten auszulegen und anzuwenden (Senatsurteil vom 3. Marz 2010 | R 68/09, BFH/NV
2010, 1132). Gegen eine "freie" und vom Steuerrecht grundsatzlich zu akzeptierende Festlegung der
Ausgleichszahlungen im Fall einer GmbH-Organgesellschaft spricht zudem die vom Steuergesetzgeber
angeordnete entsprechende Anwendung der §§ 14 bis 16 KStG (§ 17 Satz 1 KStG). Die fir
Aktiengesellschaften einschlagigen Organschaftsregelungen fur Ausgleichszahlungen (§§ 14 Abs. 1 und 16
KStG i.V.m. § 304 AktG, vgl. Senatsurteil in BFHE 225, 312, BStBI Il 2010, 407, wonach die Beachtung des
§ 304 AktG zivilrechtliches und auch steuerrechtliches Wirksamkeitserfordernis ist) gelten demnach fir eine
GmbH als Organgesellschaft entsprechend. § 304 AktG sieht lediglich einen festen Ausgleich (§ 304 Abs. 2
Satz 1 AktG) und einen am Ergebnis des Organtragers orientierten variablen Ausgleich (§ 304 Abs. 2 Satz 2
AktG), nicht aber einen am (schwankenden) Gewinn der beherrschten Gesellschaft orientierten variablen
Ausgleich vor (so Stephan in K. Schmidt/Lutter, AktG, 3. Aufl., § 304 Rz 19; a.A. wohl Meilicke/Kleinertz in
Heidel, Aktienrecht und Kapitalmarktrecht, 4. Aufl., § 304 AktG Rz 20a). Mit einem derartigen variablen
Ausgleich hatten es die Beteiligten faktisch in der Hand, das von der Organgesellschaft erzielte Einkommen
beliebig zwischen Organgesellschaft (vgl. § 16 KStG), Organtrager (§ 14 Abs. 1 Satz 1 KStG) und
auBBenstehendem Gesellschafter aufzuteilen. Das ist zum einen mit dem Zweck des Tatbestandsmerkmals
"Abfuhrung des ganzen Gewinns" nicht zu vereinbaren (gl.A. Frotscher in Frotscher/ Drien,
KStG/GewStG/UmwStG, § 16 KStG Rz 31 ff.; Doétsch in Détsch/Pung/Méhlenbrock, Die Kérperschaftsteuer,
§ 16 KStG Rz 25). Zum anderen wirden damit die Organschaftsregelungen, die als Ausnahmebestimmungen
einer Einkommensverwendungsabrede in engen Grenzen steuerliche Wirkung beilegen (vgl. Gosch/
Neumann, KStG, 3. Aufl., § 14 Rz 6; abweichend z.B. Streck/ Olbing, KStG, 8. Aufl., § 14 Rz 1), zweck- und
systemwidrig ausgeweitet. Steuerrechtlich sind deshalb firr die AG und --durch die Anordnung der
entsprechenden Anwendung der aktienrechtlichen Organschaftsregelungen (§ 17 Satz 1 KStG)-- auch fir die
GmbH grundsatzlich nur solche Ausgleichszahlungsvereinbarungen anzuerkennen, die gesellschaftsrechtlich
dem dort zwingend Gebotenen Rechnung tragen und nicht zu einer beliebigen Aufteilung des von der
Organgesellschaft erzielten Einkommens fiihren.

2. Nach diesen Grundsatzen ist im Streitfall nicht von einer Gesamtgewinnabfiihrung auszugehen.

Die Ausgleichszahlungsregelung ist darauf angelegt, die Gesellschafter der Klagerin finanziell im
Wesentlichen so zu stellen, wie sie ohne Organschaft gestanden hatten. MaRgeblich hierflr ist nicht die volle
betragsmaRige Ubereinstimmung der Ergebnisverteilung vor und nach Abschluss des
Gewinnabfiihrungsvertrags, sondern die wertende Betrachtung der Abrede. Danach hat im Streitfall eine
Orientierung an der bisherigen Gewinnverteilungsregelung der --vermeintlichen-- Organgesellschaft
stattgefunden. So sah der Gesellschaftsvertrag vom 31. Juli 2001 in § 12 eine Vorabausschuttung an die

A GmbH in Héhe von ... EUR vor. Der verbleibende Jahresgewinn war quotal aufzuteilen. Die Regelung in § 3
des Ergebnisabfiihrungsvertrags gewahrte der A GmbH eine feste Ausgleichszahlung von ... EUR. Damit
wurde der Vorabausschittungsanspruch weitgehend substituiert. Die variable Ausgleichszahlungsregelung
knupft wie die bisherige gesellschaftsvertragliche Bestimmung an den nach Abzug der festen
Ausgleichszahlung verbleibenden Teil des Gewinns an und verteilt diesen Restbetrag quotal. Damit wurde,
wie im Antrag auf Erteilung einer verbindlichen Auskunft vom 18. September 2003 mitgeteilt, durch den
Abschluss des Gewinnabfuhrungsvertrags im Wesentlichen erreicht, dass "das auf die WB entfallende
Ergebnis aus der Beteiligung an der SWB der WB zugerechnet" wird. Eine solche nur anteilige
Gewinnzurechnung widerspricht aber --wie aufgezeigt-- dem Erfordernis der Gesamtgewinnabfiihrung.

3. Auch soweit das FG der Klage unter dem Aspekt der Bindungswirkung einer verbindlichen Auskunft den
Erfolg versagt hat, ist die Entscheidung nicht zu beanstanden. Die Vorinstanz hat im Wesentlichen darauf
abgestellt, dass den Schreiben des FA vom 13. November 2003 und vom 29. Marz 2004 keine
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--verbindlichen-- Aussagen zur Anerkennung der im Entwurf des Gewinnabflihrungsvertrags enthaltenen
Ausgleichszahlungsregelungen zu entnehmen seien. Der Senat schlief3t sich dem an.

Il. Verlustibernahme

1. Nach standiger Spruchpraxis des Bundesfinanzhofs (BFH) zu § 17 Satz 2 Nr. 2 KStG muss der
Gewinnabfuhrungsvertrag eine dem § 302 AktG entsprechende Vereinbarung liber die Verlustiibernahme
durch den Organtrager enthalten. Einbezogen werden muss seit Einfugung der Verjahrungsregelung des

§ 302 Abs. 4 AktG durch das Gesetz zur Anpassung von Verjahrungsvorschriften an das Gesetz zur
Modernisierung des Schuldrechts vom 9. Dezember 2004 (BGBI | 2004, 3214) mit Wirkung vom

15. Dezember 2004 (Art. 25 des besagten Gesetzes) auch diese (s. nunmehr auch das Erfordernis eines
"dynamischen" Verweises auf § 302 AktG gemaR § 17 Satz 2 Nr. 2 KStG i.d.F. des Gesetzes zur Anderung
und Vereinfachung der Unternehmensbesteuerung und des steuerlichen Reisekostenrechts vom 20. Februar
2013, BGBI 1 2013, 285, BStBI |1 2013, 188). Die Tatsache, dass zivilrechtlich § 302 AktG im GmbH-
Vertragskonzern analog anzuwenden ist und damit auch ohne gesonderte Regelung im Vertrag zivilrechtlich
"automatisch" gilt, ist steuerrechtlich unbeachtlich (Senatsurteile in BFH/NV 2010, 1132; vom 24. Juli 2013

I R 40/12, BFHE 242, 139, BStBI 1l 2014, 272, m.w.N.).

2. Die in § 17 Satz 1 KStG fir den GmbH-Konzern angeordnete entsprechende Anwendung von § 14 KStG
betrifft auch die Voraussetzungen zu Beginn und Ende der Wirksamkeit des Ergebnisabfiihrungsvertrags. Der
Vertrag muss demnach gemaf § 14 Abs. 1 Satz 1 Nr. 3 Satz 1 KStG auf mindestens funf Jahre
abgeschlossen sein und wahrend seiner gesamten Geltungsdauer durchgefiihrt werden. Diese zeitlichen
Erfordernisse erstrecken sich gleichermafen auf die Einbeziehung der Verlustiibernahme entsprechend den
Vorschriften des § 302 AktG gemal § 17 Satz 2 Nr. 2 KStG (vgl. Senatsurteile vom 22. Februar 2006

I R 74/05, BFH/NV 2006, 1513, und | R 73/05, Hochstrichterliche Finanzrechtsprechung --HFR-- 2006, 1009).

3. Auch nach diesen Mafistaben war die Organschaft in den Streitjahren steuerrechtlich nicht anzuerkennen.
Zwar genugte die Verlustiibernahmeregelung im streitgegenstandlichen Gewinnabfiihrungsvertrag zum
Zeitpunkt des Vertragsschlusses am 30. November 2004 den Anforderungen des § 17 Satz 2 Nr. 2 KStG, weil
diese den hierfur ausreichenden Verweis auf die Abséatze 1 und 3 des § 302 AktG enthielt (vgl. R 66 Abs. 3
Satz 2 der Korperschaftsteuer-Richtlinien 2004; Senatsurteil in HFR 2006, 1009) und Absatz 4 jener
Vorschrift erst am 15. Dezember 2004 in Kraft getreten ist (Art. 11 Nr. 6 und Art. 25 des Gesetzes zur
Anpassung von Verjahrungsvorschriften an das Gesetz zur Modernisierung des Schuldrechts vom

9. Dezember 2004, BGBI | 2004, 3214).

a) Allerdings erstrecken sich die zeitlichen Erfordernisse des § 14 Abs. 1 Satz 1 Nr. 3 Satz 1 KStG auch auf
die Verlustibernahmeregelung mit der Folge, dass eine dem § 17 Satz 2 Nr. 2 KStG genligende Regelung
wahrend der gesamten funfjahrigen Geltungsdauer durchgefiihrt worden sein muss. Hieran fehlt es im
Streitfall. Denn bereits ab dem 15. Dezember 2004 galt hinsichtlich der Verjahrung des
Verlustibernahmeanspruchs die von den allgemeinen Verjahrungsvorschriften abweichende Sonderregelung
des § 302 Abs. 4 AktG. Diese war indes nicht Grundlage der vertraglichen Rechtsbeziehungen zwischen der
Klagerin und der WB, weil sie in den streitgegenstandlichen Gewinnabfiihrungsvertrag nicht einbezogen
wurde.

b) Dieser rechtlichen Beurteilung steht der Wortlaut des § 17 Satz 2 Nr. 2 KStG nicht entgegen (a.A. wohl
Schothéfer, GmbHR 2005, 982; Erle/Heurung in Erle/Sauter, KStG, 3. Aufl., § 17 Rz 44; Stangl/Winter,
Organschaft 2013/2014, Rz A 68 f.). Dieser ist zwar auslegungsbedirftig. Die dort verwendete Formulierung
"vereinbart wird" besagt allerdings nicht, dass es flr die ertragsteuerliche Anerkennung der
Verlustibernahmevereinbarung und damit der Organschaft allein auf die Fassung des § 302 AktG zum
Zeitpunkt des Abschlusses des organschaftsbegriindenden Gewinnabfihrungsvertrags ankommen wiirde.
Sie enthalt vielmehr die Aufforderung des Gesetzgebers an die Rechtsanwender, im Falle einer Anderung
des § 302 AktG die Uberstimmung des zuvor geschlossenen Vertrags mit dem neu gefassten § 302 AktG
wieder herzustellen, indem eine den --geanderten-- Vorschriften des § 302 AktG entsprechende Klausel
"vereinbart wird".

c) Fur dieses Rechtsverstandnis spricht zudem der Zweck des § 17 KStG und seiner weitgehend
inhaltsgleichen Vorgangerregelung in § 7a Abs. 5 KStG i.d.F. des Gesetzes zur Anderung des
Korperschaftsteuergesetzes und anderer Gesetze vom 15. August 1969 --KStG a.F.-- (BGBI | 1969, 1182,
BStBI 1 1969, 471). Der Gesetzgeber wollte die aktienrechtliche und die auBeraktienrechtliche Organschaft in
den Voraussetzungen und den steuerrechtlichen Wirkungen "soweit wie moglich" einander anpassen (vgl.
BTDrucks V/3017, S.9, zu § 7a Abs. 5 KStG a.F.) und die Anerkennung einer korperschaftsteuerrechtlichen
Organschaft an die inhaltsgleiche Verlustibernahmeverpflichtung des Organtragers anbinden (vgl.
Senatsurteile vom 17. Dezember 1980 | R 220/78, BFHE 132, 285, BStBI 11 1981, 383; vom 29. Marz 2000

I R 43/99, BFH/NV 2000, 1250). Wahrend bei der aktienrechtlichen Organschaft aber jede in Kraft getretene
Anderung des § 302 AktG als zwingendes Recht (Stephan in K. Schmidt/ Lutter, a.a.0., § 302 Rz 9, m.w.N.)
sofort den Inhalt der gesetzlichen Verlustiibernahmeverpflichtung des Organtragers mit steuerlicher
Folgewirkung verandert, wirde --ohne Anpassung der getroffenen Verlustibernahmevereinbarung-- bei der
GmbH-Organschaft "die alte vertragliche" Verlustibernahmeverpflichtung weitergelten. Damit ware nicht nur
der vom Gesetzgeber bezweckte Besteuerungsgleichlauf gestort. Hinzu kommt, dass im Falle einer
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langjahrigen Organschaft die vertraglichen Grundlagen der Organschaft --abweichend von der Absicht des
Gesetzgebers-- auf Jahre hinaus im Widerspruch zu den materiell-rechtlichen Vorgaben stehen kénnten.

d) Allgemeine steuerrechtliche Grundsatze bestatigen das gefundene Auslegungsergebnis. So gebietet der
Grundsatz der Abschnittsbesteuerung bzw. das Stichtagsprinzip, dass fur jeden Veranlagungszeitraum (§§ 30
Nr. 3, 31 Abs. 1 KStG i.V.m. §§ 2 Abs. 7, 25 des Einkommensteuergesetzes; vgl. Becht in
Herrmann/Heuer/Raupach, § 30 KStG Rz 15) die Besteuerungsgrundlagen selbstandig festzustellen und der
Sachverhalt und die Rechtslage neu zu prifen sind; mafigeblich sind die tatsachlichen und rechtlichen
Verhaltnisse dieses Zeitraumes. Das Prinzip der Abschnittsbesteuerung kommt unbeschadet des Umstands
zum Tragen, dass sich die Frage des Bestehens einer Organschaft Gber einen mehrere
Veranlagungszeitraume umfassenden Zeitraum hinzieht (BFH-Urteil vom 3. September 2009 IV R 38/07,
BFHE 226, 283, BStBI 11 2010, 60). Zu den jeweiligen Besteuerungsstichtagen (31. Dezember) enthielt der
Gewinnabflhrungsvertrag in keinem Streitjahr die gesetzlich vorgeschriebene Verlustibernahmeregelung.

3. Der Senat braucht nicht zu entscheiden, wie --insbesondere innerhalb welcher zeitlichen Grenzen-- der
Vertrag im Streitfall nach Inkrafttreten des § 302 Abs. 4 AktG anzupassen gewesen ware. Jedenfalls
bestehen nach Auffassung des Senats keine durchgreifenden Bedenken gegen eine Anpassungsobliegenheit
(fir Anpassung z.B. Lawall in Schnitger/Fehrenbacher, KStG, § 17 Rz 86; ablehnend gegenuber
Anpassungspflichten Schothéfer, a.a.O.; Erle/Heurung, a.a.O.; Stangl/Winter, a.a.O.; eine Anpassung wegen
Unklarheit der Rechtslage empfehlend Walter in Ernst & Young, KStG, § 17 Rz 14). Bei
Dauerrechtsverhaltnissen ist es grundsétzlich Sache der Vertragsbeteiligten, die Ubereinstimmung der
vertraglichen Abmachungen mit den gesetzlichen Vorgaben im Zeitverlauf sicherzustellen.

4. Zu einer Heilung der unzureichenden Verlustibernahmeklausel gemaf § 17 Abs. 2 KStG i.d.F. des
Gesetzes zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Anderung
weiterer steuerlicher Vorschriften vom 25. Juli 2014 (BGBI | 2014, 1266, BStBI | 2014, 1126) i.V.m. § 34

Abs. 10b KStG i.d.F. des Gesetzes zur Anpassung des Investmentsteuergesetzes und anderer Gesetze an
das AIFM-Umsetzungsgesetz (AIFM-Steuer-Anpassungsgesetz) vom 18. Dezember 2013 (BGBI | 2013,
4318, BStBI | 2014, 2) ist es, obgleich die Voraussetzungen hierfiir nach den Grundsatzen des Senatsurteils
in BFHE 242, 139, BStBI Il 2014, 272 im Streitfall tatbestandlich vorlagen (Fallgruppe des unvollstandigen
Verweises auf § 302 AktG), nicht gekommen. Die hierfir erforderliche Vertragsanpassung hatte bis zum

31. Dezember 2014 vorgenommen werden mussen. Das ist aber nach den bindenden Feststellungen des FG
nicht geschehen.

5. Eine Anerkennung der Organschaft trotz des fehlenden Verweises auf die Verjahrungsregelung des § 302
Abs. 4 AktG auf der Grundlage des Schreibens des Bundesministeriums der Finanzen (BMF) vom
16. Dezember 2005 (BStBI | 2006, 12) kommt nicht in Betracht.

a) Nach diesem Schreiben soll das Fehlen eines Hinweises auf § 302 Abs. 4 AktG in vor dem 1. Januar 2006
abgeschlossenen Gewinnabflihrungsvertragen von der Finanzverwaltung nicht beanstandet werden. Auch die
streitgegenstandliche Konstellation, dass nach Inkrafttreten des § 302 Abs. 4 AktG der bereits zuvor
abgeschlossene Gewinnabfiihrungsvertrag nicht entsprechend angepasst wurde, wird nach deren Wortlaut
von der Nichtbeanstandungsregelung erfasst; der streitige Vertrag wurde zudem vor dem genannten Stichtag
abgeschlossen.

b) Jedoch kann sich die Klagerin nach den Grundsatzen des Senatsurteils in BFHE 242, 139, BStBI 11 2014,
272 im finanzgerichtlichen Prozess nicht auf die Verwaltungsanweisung berufen, da sie fir die Gerichte keine
Bindungswirkung entfaltet.

c) Die hieran gelibte Kritik, wonach die --gebotene-- Auseinandersetzung mit alterer Senatsrechtsprechung
unterblieben sei (z.B. Walter, GmbHR 2013, 1105), rechtfertigt keine abweichende Beurteilung.

aa) Nach dem Senatsurteil vom 8. August 2001 | R 25/00 (BFHE 196, 485, BStBI Il 2003, 923) war in einer
--ebenfalls die Organschaftsanerkennung betreffenden-- friiheren Nichtbeanstandungsanweisung eine
sachliche Billigkeitsregelung der Verwaltung i.S. des § 163 der Abgabenordnung (AO) zu sehen. Treffe das
FA eine darauf gestutzte (Billigkeits-)Entscheidung (steuerliche Anerkennung der Organschaft trotz materiell-
rechtlicher Unzulanglichkeit des Gewinnabflihrungsvertrags), komme dieser fir die Steuerfestsetzung
Bindungswirkung i.S. des § 171 Abs. 10 AO zu.

bb) Im Schrifttum wird vertreten, dass es sich bei dem BMF-Schreiben in BStBI | 2006, 12 ebenfalls um eine
sachliche Billigkeitsregelung handele (Hasbach/Bruhl, Deutsches Steuerrecht --DStR-- 2016, 2361; Brihl, Die
Unternehmensbesteuerung 2016, 742).

cc) Indessen bedurfte auch eine solche Billigkeitsregelung der Umsetzung in eine konkrete
Einzelfallentscheidung (abweichende Steuerfestsetzung gemaf § 163 AO) der zustandigen Finanzbehodrde.
Davon ist ersichtlich auch der Senat in seinem Urteil in BFHE 196, 485, BStBI Il 2003, 923 ausgegangen. In
dem damals entschiedenen Fall hatte das FA in der Einspruchsentscheidung zum Ausdruck gebracht, dass
die zivilrechtliche Unwirksamkeit des Gewinnabfiihrungsvertrags der steuerrechtlichen Anerkennung der
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Organschaft nicht entgegensteht. Ein solcher Billigkeitserweis, d.h. eine nach auf3en hin als solche
erkennbare WillensaufRerung des FA, fehlt im Streitfall.

dd) Dass die auf der Annahme einer Organschaft beruhenden Steuererklarungen der Klagerin zunachst zu
einer entsprechenden Steuerfestsetzung unter dem Vorbehalt der Nachpriifung fuhrten, &ndert daran nichts
(zur Problematik vgl. Hasbach/ Bruhl, DStR 2016, 2361). Aus der mafRgeblichen Sicht eines objektiven
Empfangers kommt einem solchen unter dem Vorbehalt der Nachpriifung stehenden
Koérperschaftsteuerbescheid nicht der Erklarungswert zu, dass das Vorliegen der
Organschaftsvoraussetzungen bereits abschlieRend materiell-rechtlich geprift und --dartiber hinaus-- unter
Vornahme einer vom materiellen Recht abweichenden Steuerfestsetzung i.S. des § 163 AO in Anwendung
des BMF-Schreibens in BStBI | 2006, 12 endgliltig anerkannt worden sei. Vielmehr will sich die
Finanzbehdrde mit dem Nachprifungsvorbehalt erkennbar gerade die abschlieRende Wiirdigung des
Steuerfalles unter allen denkbaren rechtlichen und tatsachlichen Gesichtspunkten offenhalten.

Ill. Die Kostenentscheidung beruht auf § 135 Abs. 1 FGO.
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FG Baden-Wiirttemberg Entscheidung vom 14.6.2017, 2 K 2413/15

Ist die in § 6 AStG normierte Wegzugsbesteuerung bei einem Wegzug in die Schweiz europarechtswidrig?
Tenor

1. Das Verfahren wird ausgesetzt.

2. Gemal Art. 19 Abs. 3 Buchst. b des Vertrags lber die Europaische Union und Art. 267 Abs. 1 Buchst. a,
Abs. 2 des Vertrags Uber die Arbeitsweise der Europaischen Union wird dem Gerichtshof der
Europaischen Union folgende Frage zur Vorabentscheidung vorgelegt:

Sind die Vorschriften des Abkommens zwischen der Europaischen Gemeinschaft und ihren Mitgliedstaaten
einerseits und der Schweizerischen Eidgenossenschaft andererseits Uiber die Freiztigigkeit vom 21. Juni
1999, in Kraft getreten am 1. Juni 2002, insbesondere dessen Praambel sowie Art. 1, 2, 4,6, 7, 16 und 21
und Anhang | Art. 9 dahin auszulegen, dass sie der Regelung eines Mitgliedstaats entgegenstehen, nach
der, damit kein Besteuerungssubstrat entgeht, latente, noch nicht realisierte Wertsteigerungen von
Gesellschaftsrechten (ohne Aufschub) besteuert werden, wenn ein in diesem Staat zunachst unbeschrankt
steuerpflichtiger Staatsangehdriger dieses Mitgliedstaats seinen Wohnsitz von diesem Staat in die Schweiz
und nicht in einen Mitgliedstaat der Europaischen Union oder in einen Staat verlegt, auf den das
Abkommen Uber den Europaischen Wirtschaftsraum Anwendung findet?

Tatbestand
A.

1 . Ausgangssachverhalt

2 Der Klager ist deutscher Staatsangehdriger und seit dem 1. Februar 2008 Geschaftsfihrer der GmbH
(im Weiteren GmbH) mit Sitz in X, Schweiz. Zugleich ist er, seit Anbeginn der Gesellschaft, mit einer
Stammkapitaleinlage in H6he von 10.000,- Schweizer Franken (CHF) zu 50 % an ihr beteiligt. Die
GmbH besteht seit Juli 2007. Im Streitjahr war der Klager zwar verheiratet, beantragte aber eine von
seiner Ehefrau getrennte Veranlagung zur Einkommensteuer. Seit dem 1. Marz 2011 ist er in der
Schweiz wohnhaft (s. Schweizer Aufenthaltsbewilligung, Mietvertrag vom 28. Februar 2011 sowie dem
Beklagten vorgelegte Nachweise Uber die Beférderung des Umzugsguts in die Schweiz;
Einkommensteuerakten Blatt 27 ff.).

3 Il. Verfahrensablauf und Beteiligtenvortrag im Besteuerungsverfahren

4 Inseiner am 5. Marz 2013 beim Beklagten eingegangenen Einkommensteuererklarung fiir 2011 teilte
der Klager dem Beklagten unter anderem mit, dass er zwar am 1. Marz 2011 in die Schweiz, nach Y,
verzogen sei. Seine Ehefrau wohne aber weiterhin in Z Deutschland. Seit dem 1. Februar 2008 sei er
als Grenzganger in der Schweiz beschaftigt. Im Streitjahr sei er ,an mehr als 60 Arbeitstagen” wegen
beruflich begriindeter Ubernachtungen nicht an seinen Wohnsitz zuriickgekehrt (laut der Bescheinigung
seines Arbeitgebers vom 10. August 2011 ist der Klager vom 1. Januar bis 28. Februar 2011 an mehr
als 10 Arbeitstagen wegen seiner Arbeitsausiibung nicht an seinen Wohnsitz zurlickgekehrt; s.
Einzelaufstellung). GemaR Art. 15a Abs. 2 des Abkommens zwischen der Bundesrepublik Deutschland
und der Schweizerischen Eidgenossenschaft zur Vermeidung der Doppelbesteuerung auf dem Gebiete
der Steuern vom Einkommen und vom Vermégen vom 11. August 1971 (DBA-Schweiz;
Bundesgesetzblatt - BGBI - [l 1972, 1022) in der Fassung des Protokolls vom 27. Oktober 2010 (BGBI
I 2011, 1092) unterliege er insofern dem vollstandigen Steuerzugriff der Schweiz. Die schweizerischen
Einklnfte, in seinem Fall Bruttolohn, seien lediglich im Rahmen des Progressionsvorbehalts in
Deutschland zu bericksichtigen. Sie lagen, laut dem Lohnausweis, bei 35.000,- CHF (= 28.350,- EUR).

5 Im November 2013 teilte der Beklagte dem steuerlichen Vertreter des Klagers mit, nach § 6
AuBensteuergesetz (AStG) misse wegen Wegzugs in die Schweiz ein VeraulRerungsgewinn versteuert
werden. Er bat den Klager darum, die Bilanzen der GmbH fiir 2010 und 2011 einzureichen. Dem kam
der Klager nach und ibersandte zudem die Bilanz fur 2012. Er teilte mit, dass fiir 2013 mit einem
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Verlust in Hohe von 180.000,- CHF gerechnet werde. Fir 2010 weist die Bilanz der GmbH einen
Gewinn in Hohe von 159.531,44 CHF aus, fiir 2011 einen Gewinn in Hohe von 35.818,19 CHF und fir
2012 einen Verlust in Hohe von 56.733,83 CHF.

Der Beklagte informierte den Klager mit Schreiben vom 17. April 2014 dariiber, dass er einen Gewinn
nach § 6 AStG in Hohe von 767.683,- EUR ansetzen werde. Die Berechnungsgrundlagen teilte er dem
Klager mit (Allgemeine Akten Blatt 42 ff.).

Damit zeigte sich der Klager nicht einverstanden. Sein Prozessbevolimachtigter wies den Beklagten
darauf hin, dass die angedachte Besteuerung nicht mit dem Abkommen zwischen der Europaischen
Gemeinschaft und ihren Mitgliedstaaten einerseits und der Schweizerischen Eidgenossenschaft
andererseits Uber die Freizugigkeit vom 21. Juni 1999 (Freiziigigkeitsabkommen - FZA; BGBI 1l 2001,
811), in Kraft getreten am 1. Juni 2002 (BGBI 1l 2002, 1692), in Einklang stehe. Dadurch werde die
Niederlassungsfreiheit generell in gleichem Umfang gewahrt wie durch den EU-Vertrag, weshalb
Beschrankungen in gleichem MalRe verboten seien. Die Besteuerung nicht realisierter stiller Reserven
sei geeignet, eine Person vom Wegzug in die Schweiz abzuhalten. SchlieRlich erfolge in diesem Fall
kein Mittelzufluss. Anders als bei einer Verauflerung sei daher keine Liquiditat vorhanden, um die
Steuerschulden zu begleichen. Darin sei zusatzlich ein VerstoR gegen das Prinzip der wirtschaftlichen
Leistungsfahigkeit zu sehen. Durch die Schrankenbestimmung des Art. 21 Abs. 3 FZA sei das nicht
gerechtfertigt. § 6 AStG gehe Uber das hinaus, was zur Vermeidung von Steuerflucht nétig sei.
Deutschland habe es versaumt, fiir den Bereich des FZA eine der Stundungsregelung des § 6 Abs. 5
AStG entsprechende Regelung vorzusehen. Daher finde die Wegzugsbesteuerung in seinem Fall keine
Anwendung. Schliellich beschranke sie die Niederlassungsfreiheit in unzulassiger Weise.

Im Hinblick auf die ermittelte Héhe des Verauflerungsgewinns fuhrte der Klager aus, im
Anwendungsbereich des vom Beklagten angewandten vereinfachten Ertragswertverfahrens sei es
unzulassig, die effektive Ertragsteuerbelastung zu berticksichtigen. Ein Wahlrecht, statt der Minderung
um 30 % den effektiven Ertragsteueraufwand anzusetzen, gebe es nicht. Stattdessen sei der effektive
Ertragsteueraufwand hinzuzurechnen. Im Ubrigen kénne das vereinfachte Ertragswertverfahren nicht
angewendet werden, wenn dies, wie hier, zu offensichtlich unzutreffenden Ergebnissen fuhrt. Im
Streitfall sei der Substanzwert als Mindestwert anzusetzen.

In der Folge ermittelte der Fachprifer fir Unternehmensbewertung den Wert der Anteile des Klagers in
Anwendung des Substanzwertverfahrens mit 250.008,- CHF.

Die Sachbearbeiterin des Beklagten fir internationales Steuerrecht teilte im September 2014 dem fiir
den Klager zustandigen Veranlagungsbezirk mit, dass die Einkiinfte des Klagers aus der Schweiz vor
Wegzug von der deutschen Besteuerung auszunehmen seien. Das ergebe sich aus Art. 15 in
Verbindung mit Art. 24 Abs. 1 Satz 1 Nr. 1 Buchst. d DBA-Schweiz. Diese Einkilinfte unterlagen
allerdings dem Progressionsvorbehalt nach § 32b Abs. 1 Satz 1 Nr. 3 Einkommensteuergesetz (EStG).
Fir das Jahr des Wegzugs sei eine Veranlagung zur unbeschrankten Steuerpflicht durchzufihren. Die
ab dem Zeitpunkt des Wegzugs erzielten Einkilinfte aus nichtselbstandiger Tatigkeit in Héhe von
165.930,- EUR abziiglich Werbungskosten seien zwar von der Besteuerung freigestellt, unterlagen
aber dem Progressionsvorbehalt nach § 32b Abs. 1 Satz 1 Nr. 2 EStG.

Mit Bescheid vom 18. November 2014 setzte der Beklagte gegeniber dem Klager Einkommensteuer
2011 in H6he von 80.405,- EUR fest.

Als Besteuerungsgrundlagen berucksichtigte er
Einklinfte aus Gewerbebetrieb aus VerauRerungsgewinnen in Héhe von 196.497,- EUR
Sonderausgaben-Pauschbetrag in Héhe von 36,- EUR

fur die beiden Kinder Freibetrage in Hohe von jeweils 584,- EUR.
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In den Erlauterungen zur Einkommensteuerfestsetzung flihrte er aus, die Besteuerung des
Vermdgenszuwachses nach § 6 AStG erfolge nur mit dem Substanzwert. Die Berechnung sei dem
Klager mitgeteilt worden. Der Bruttolohn vom 1. Januar bis 28. Februar 2011 sei mit 30.499,- EUR zu
versteuern (Bruttolohn: 35.000,- CHF, Pkw-Versteuerung: 1.254,- CHF, Spesen: 1.400,- CHF). Dem
Progressionsvorbehalt unterlagen Einkinfte in Hohe von 195.429,- EUR.

Dagegen legte der Klager, vertreten durch den Prozessbevollmachtigten, Einspruch ein. Zugleich
beantragte er die Aussetzung der Vollziehung des angefochtenen Verwaltungsakts sowie, hilfsweise,
die Stundung in regelmafigen Teilbetragen nach § 6 Abs. 4 AStG. Zur Begriindung fuhrte er, seine
Ausfiuihrungen im Veranlagungsverfahren ergdnzend, aus, die Wertermittlung des angesetzten
VeraulRerungsgewinns basiere auf offensichtlichen Fehlern. Anschaffungskosten seien zwar in Hohe
von 6.009,- EUR angesetzt worden. Allerdings habe der Beklagte das Teileinklinfteverfahren (§ 3 Nr.
40 Satz 1 Buchst. ¢ EStG) nicht angewendet. Danach seien 40 % des Verauflerungsgewinns steuerfrei.
Die Stundung sei zu gewahren, weil die Belastung mit der Einkommensteuer fir ihn, den Klager, eine
nicht unerhebliche Harte sei. Er habe keine Mittel aus einem Anteilsverkauf, da er die Anteile an der
GmbH noch halte. Er habe auch sonst keine Liquiditat in nennenswertem Umfang. Ohne einen Verkauf
seiner selbstgenutzten Immobilie oder der Firmenanteile bzw. die Liquidierung der GmbH kdnne er die
Steuerlast nicht tragen. Wegen des laufenden Scheidungsverfahrens komme eine
ImmobilienverduBerung nicht in Betracht. Da die GmbH in den letzten beiden Geschéftsjahren Verluste
gemacht habe und voraussichtlich auch in 2014 mit einem Verlust abschlieRen werde sowie wegen
eines starken ,personalistischen Einschlags®, sei eine Veraulerung der Anteile an einen Dritten nicht
realistisch. Die Liquidierung der GmbH entzdge ihm, dem Klager, und seinem Geschéftspartner die
Existenzgrundlage.

Mit Datum vom 23. Dezember 2014 erging ein Anderungsbescheid nach § 172 Abs. 1 Satz 1 Nr. 2
Buchst. a Abgabenordnung (AO). Die Einkommensteuer 2011 wurde in Hohe von 47.012,- EUR
festgesetzt. Die Einkiinfte des Klagers aus Gewerbebetrieb aus VerauRerungsgewinnen reduzierte der
Beklagte auf 117.898,- EUR (= 60 % von 196.497). In den Erlauterungen hierzu fihrte er aus, es sei
eine getrennte Veranlagung durchgefiihrt worden. Die in diesem Bescheid ausgewiesenen Werte seien
unter Anwendung des sogenannten Teileinklnfteverfahrens ermittelt worden.

Im Laufe des Verfahrens hielt der Klager an dem Antrag auf Stundung nicht mehr fest. Den
ausgewiesenen Betrag werde er ,vorlaufig“ bezahlen (s. Schreiben des Prozessbevollmachtigten vom
15. Januar 2015).

Mit Datum vom 30. Januar 2015 erging erneut ein Anderungsbescheid. Die Einkommensteuer 2011
reduzierte der Beklagte auf 45.640,- EUR. Die Einklinfte des Klagers aus Gewerbebetrieb aus
VerauBerungsgewinnen setzte er jetzt, unter Beriicksichtigung eines anderen Umrechnungskurses, in
Hohe von 113.645,- EUR an. Dem Progressionsvorbehalt unterwarf er Einkiinfte in Hohe von 218.908,-
EUR.

Mit Schreiben vom 10. Februar 2015 teilte der Beklagte dem Klager mit, ihm sei bei der Ermittlung des
Progressionsvorbehalts ein (Rechen)Fehler unterlaufen. Nach den nun vorliegenden Lohnausweisen
ermittle sich dieser wie folgt:

Bruttolohn: 210.000,00 CHF
Pauschalspesen: 8.400,00 CHF
private Pkw-Nutzung: 7.524,00 CHF
Beitrag des Arbeitgebers in die KTG-Versicherung: 1.150,40 CHF

Summe 227.074,40 CHF
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= 183.930,26 EUR
anzusetzen flr Januar und Februar 2011: 30.655,- EUR

./.1.000,- EUR (Werbungskostenpauschale)

29.655,- EUR
und fir den Rest des Jahres 2011: 153.275,- EUR
ergeben insgesamt: 182.930,- EUR

Zusatzlich zu berlcksichtigen sei eine zwar nicht auf dem Lohnzettel des Klagers aufgefihrte, in der
Bilanz der GmbH aber ausgewiesene Spesenpauschale flir den Klager in Hohe von 15.405,- CHF (=
12.478,- EUR). Dies erhdhe den Progressionsvorbehalt auf 195.408,- EUR.

Mit diesem Ansatz erklarte sich der Klager einverstanden (s. Schreiben des Prozessbevollmachtigten
vom 2. Marz 2015).

Mit Einspruchsentscheidung vom 12. August 2015 reduzierte der Beklagte die Einkommensteuer 2011
auf 45.234,- EUR. Im Ubrigen wies er den Einspruch des Klagers als unbegriindet zuriick. Dem
Progressionsvorbehalt unterwarf er, wie angekiindigt, Einklinfte in Héhe von 195.408,- EUR.

Der Beklagte fiihrte aus, ein Verstol3 gegen das FZA sei nicht gegeben. Da der Klager die
Voraussetzungen des § 6 Abs. 1 Satz 1 AStG erfillle, sei fur das Streitjahr die Wegzugsbesteuerung
vorzunehmen. Der Wert der Anteile sei in Hohe des Substanzwerts berticksichtigt worden. Dagegen
seien keine Einwendungen vorgebracht worden. Beschrankungen aufgrund des DBA-Schweiz lagen
keine vor, da die Vermdgenszuwachsbesteuerung der letzte Akt der unbeschrankten Steuerpflicht sei.
Zudem werde hierbei nur der Wertzuwachs der Beteiligung bis zum Wegzugszeitpunkt besteuert. Das
habe der Gerichtshof der Europaischen Union (EuGH) als zulassig eingestuft (Urteil vom 7. September
2006 C-470/04, EU:C:2006:525, ,N“, Sammlung der Entscheidungen des Bundesfinanzhofs - BFH/NV -
2007, Beilage 1, 28). Eine Gefahr der Doppelbesteuerung sei nicht gegeben. Die Schweiz sehe eine
Besteuerung eines Verkaufs von im Privatvermégen gehaltenen Beteiligungen nicht vor. Auf die in Art.
49 des Vertrags uber die Arbeitsweise der EU mit Wirkung vom 1. Dezember 2009 (AEUV; Amtsblatt
der EU - ABI. - Nr. C 115 vom 9. Mai 2008, Seite 47), zuletzt berichtigt am 28. Oktober 2016 (ABI. Nr. C
400, Seite 1), normierte Niederlassungsfreiheit kdnne sich der Klager wegen seines Wegzugs in die
Schweiz nicht berufen. Diese Norm komme nur innerhalb der Staaten der Europaischen Union (EU) zur
Anwendung. Auch Art. 63 AEUV, der die Kapitalverkehrsfreiheit festschreibe, komme nicht in Betracht.
Sofern man bei einer Beteiligung an einer Kapitalgesellschaft iberhaupt von Kapital sprechen kdnne,
werde im Streitfall kein solches Uber die Grenze verbracht. SchlieRlich befinde sich die
Kapitalgesellschaft bereits in der Schweiz und damit im Zuzugsstaat. Ein grenziiberschreitendes Halten
von Kapitalanlagen liege nicht vor. Die reine Wohnsitzverlegung in einen Drittstaat sei keine
Kapitalbewegung im Sinne der Kapitalverkehrsfreiheit. Nicht der Vermdgenstransfer werde besteuert,
sondern das Ausscheiden aus der unbeschrankten Steuerpflicht.

Regelungen des FZA seien nicht verletzt. Unterstellt, die Freizligigkeit werde durch die Anwendung des
§ 6 AStG beeintrachtigt, indem allein durch den Wohnsitzwechsel eine Besteuerung des
Vermdgenszuwachses der Kapitalbeteiligung erfolge, miisse beachtet werden, dass eine Besteuerung
des Vermbgenszuwachses sowohl bei einem Wegzug in einen EU-Mitgliedstaat als auch in einen
Drittstaat vorgenommen werde. Eine Differenzierung beim Wegzugsstaat werde durch das Gesetz
unter anderem erst im Rahmen der Stundungsregelung in § 6 Abs. 4 bzw. Abs. 5 AStG und bei der
Beriicksichtigung kiinftiger Anderungen des fiktiven VerauRerungsgewinns durch Ansatz des
tatsachlichen Verkaufspreises vorgenommen. Da ein tatsachlicher Verkauf der GmbH-Anteile bislang
nicht erfolgt sei, komme es derzeit nur wegen unterschiedlicher Stundungsregelungen zu
unterschiedlichen Auswirkungen. Die Stundungsregelungen hatten jedoch auf die Festsetzung der
Einkommensteuer, um die es hier gehe, keinen Einfluss.
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25 Denn sowohl im Falle eines Wegzugs in einen EU-Mitgliedstaat als auch bei einem Wegzug in einen
Drittstaat seien entsprechende identische Festsetzungen vorzunehmen. Im Streitfall gehe es aber nicht
um die Gewahrung einer Stundung, sondern um die RechtmaRigkeit der Einkommensteuerfestsetzung.
Zu bericksichtigen sei daneben, dass § 6 Abs. 5 AStG eine zinslose Stundung bspw. bis zum
tatsachlichen Verkauf von GmbH-Anteilen nur vorsehe, wenn der neue Wohnsitzstaat Amtshilfe und
gegenseitige Unterstlitzung bei der Beitreibung der geschuldeten Steuer leistet. Ab 1. Januar 2011
leiste die Schweiz zwar Amtshilfe. Jedoch mangele es weiterhin an einem Abkommen zur
Unterstiitzung bei der Beitreibung. Daher sei eine benachteiligende Behandlung von in die Schweiz
ziehenden Steuerpflichtigen unter dem Gesichtspunkt der Erforderlichkeit steuerlicher Kontrolle
gerechtfertigt. Die Besteuerung wirtschaftlicher Tatigkeiten innerhalb der Gemeinschaft sei mit der
Besteuerung zwischen Mitgliedstaat und Drittstaat nicht immer vergleichbar. Der EUGH habe diese
Unterscheidung gestiitzt (EuGH-Urteil vom 12. Dezember 2006 C-446/04,EU:C:2006:774, ,Test
Claimants in the FIl Group Litigation*, BFH/NV 2007, Beilage 4, 173).

26 lll. Verfahrensablauf im Klageverfahren

27 Am 27. August 2015 erhob der Klager, vertreten durch seinen Prozessbevollmachtigten, Klage. Er
bleibt bei seiner Auffassung, dass die Anwendung des § 6 Abs. 1 AStG gegen das FZA verstoRRe. Er
betont, erst durch die Einfiihrung der zinslosen Stundung in § 6 AStG sei die Europarechtswidrigkeit
dieser Vorschrift beseitigt worden.

28 Der Klager beantragt,

1. den Einkommensteuerbescheid fiir 2011, zuletzt gedndert durch die Einspruchsentscheidung vom
12. August 2015, dahingehend zu &ndern, dass Einklinfte aus Gewerbebetrieb aus
VerdulRerungsgewinnen in Héhe von 0,- EUR angesetzt werden,

2. die Zuziehung eines Bevollmaéchtigten fiir das Vorverfahren fiir notwendig zu erklaren,

3. hilfsweise, die ,Rechtsfrage, ob § 6 Abs. 1 EStG mit dem FZA konform ist“ dem EuGH im Wege
eines Voorabentscheidungsersuchens gemal3 Art. 267 AEUV vorzulegen,

4. hilfsweise, die Revision zuzulassen.
29 Der Beklagte beantragt,
die Klage abzuweisen.
30 Zur Begriindung verweist er auf seine Ausfihrungen in der Einspruchsentscheidung.

31 Am 18. Januar 2017 fand ein Erorterungstermin statt (s. Sitzungsniederschrift). In diesem verzichteten
die Beteiligten auf eine mindliche Verhandlung vor dem Senat.

Entscheidungsgriinde
B.

32 IV. Rechtslage nach nationalem Recht

33 1. MaRgebliche Vorschriften des nationalen Rechts

34 Nach § 17 Abs. 1 Satz 1 EStG gehort zu den Einkiinften aus Gewerbebetrieb
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»,auch der Gewinn aus der VerduBBerung von Anteilen an einer Kapitalgesellschaft, wenn der Verdulerer
innerhalb der letzten fiinf Jahre am Kapital der Gesellschaft unmittelbar oder mittelbar zu mindestens 1 Prozent
beteiligt war*.

Veraulerungsgewinn ist, wie § 17 Abs. 2 Satz 1 EStG zu entnehmen ist, dabei grundsatzlich

.der Betrag, um den der VerduBBerungspreis nach Abzug der VerduBerungskosten die Anschaffungskosten
libersteigt.”

Entsteht ein VerauBerungsverlust, ist dieser unter den MafRgaben des § 17 Abs. 2 Satz 6 EStG ausgleichs- und
abzugsfahig. Nach § 17 Abs. 2 Satz 6 EStG ist

»ein VerduBerungsverlust [...] nicht zu berlicksichtigen, soweit er auf Anteile entféllt,

a) die der Steuerpflichtige innerhalb der letzten fiinf Jahre unentgeltlich erworben hatte. Dies gilt nicht, soweit
der Rechtsvorgénger anstelle des Steuerpflichtigen den VerdulRerungsverlust hétte geltend machen kénnen;

b) die entgeltlich erworben worden sind und nicht innerhalb der gesamten letzten fiinf Jahre zu einer Beteiligung
des Steuerpfiichtigen im Sinne von Absatz 1 Satz 1 gehért haben. Dies qilt nicht fiir innerhalb der letzten fiinf
Jahre erworbene Anteile, deren Erwerb zur Begriindung einer Beteiligung des Steuerpflichtigen im Sinne von
Absatz 1 Satz 1 geflihrt hat oder die nach Begriindung der Beteiligung im Sinne von Absatz 1 Satz 1 erworben
worden sind.*“

Nach § 6 Abs. 1 Satz 1 AStG ist

,bei einer natiirlichen Person, die insgesamt mindestens zehn Jahre nach § 1 Abs. 1 des
Einkommensteuergesetzes unbeschrénkt steuerpflichtig war und deren unbeschrdnkte Steuerpflicht durch
Aufgabe des Wohnsitzes oder gewdhnlichen Aufenthalts endet, [...] auf Anteile im Sinne des § 17 Abs. 1 Satz 1
des Einkommensteuergesetzes im Zeitpunkt der Beendigung der unbeschrdnkten Steuerpflicht § 17 des
Einkommensteuergesetzes auch ohne VerduBerung anzuwenden, wenn im Ubrigen fiir die Anteile zu diesem
Zeitpunkt die Voraussetzungen dieser Vorschrift erfiillt sind.”

Gemal § 1 Abs. 1 Satz 1 EStG sind

Lnatiirliche Personen, die im Inland einen Wohnsitz oder ihren gewdéhnlichen Aufenthalt haben, [...]
unbeschrénkt einkommensteuerpflichtig.”

§ 6 Abs. 1 Satz 4 AStG bestimmt, dass bei Anwendbarkeit des § 6 AStG

»an Stelle des VerduBBerungspreises (§ 17 Abs. 2 des Einkommensteuergesetzes) [...] der gemeine Wert der
Anteile in dem nach [§ 6 Abs. 1] Satz 1 oder 2 [AStG] mal3gebenden Zeitpunkt”

tritt.

Dieser fiktive Verauflerungsgewinn unterliegt nach § 3 Nr. 40 Satz 1 Buchst. ¢ EStG dem
TeileinkUinfteverfahren. Er wird nur zu 60 % der Einkommensteuer unterworfen (Strunk/Kaminski in
Strunk/Kaminski/Kéhler, AStG/DBA, Stand: 7/2017, § 6 Rn. 17).

§ 3 Nr. 40 Satz 1 Buchst. ¢ EStG lautet wie folgt:

L~Steuerfrei sind 40 Prozent des VerdulBerungspreises oder des gemeinen Werts im Sinne des § 17 Absatz 2.

[

Die Realisierung der Wegzugsbesteuerung erfolgt in der letzten Sekunde der unbeschrankten
Steuerpflicht. In diesem Augenblick muss der Steuerpflichtige im Ausland noch keine Steuerpflicht
begriindet haben. Der Wegzug wird als letzter Akt innerhalb der unbeschrankten Steuerpflicht
angesehen. Die nach § 6 Abs. 1 Satz 1 AStG zu erhebende Einkommensteuer wird im Ergebnis nach
den Grundsatzen Uber die unbeschrankte Steuerpflicht erhoben (Beschluss des Bundesfinanzhofs -
BFH - vom 23. September 2008 | B 92/08, Bundessteuerblatt - BStBI - 11 2009, 524; dazu vgl.
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Wassermeyer in Flick/Wassermeyer/Baumhoff/Schonfeld, AuRensteuerrecht, Stand: 6/2017, § 6 Rn.
17, mit weiteren Nachweisen).

Als Ersatz(gewinn)realisierungstatbestand dient § 6 AStG dazu, die innerstaatliche Besteuerung der in
Anteilen im Sinne des § 17 Abs. 1 Satz 1 EStG enthaltenen stillen Reserven fiur die Falle zu erhalten,
bei denen zum Zeitpunkt der VerauRerung der Anteile der daraus resultierende Verau3erungsgewinn
nicht mehr der deutschen Steuerhoheit unterliegt (Miller-Gosoge in Haase, AStG/DBA, 3. Auflage
2016, § 6 Rn. 1; Wassermeyer in Flick/Wassermeyer/Baumhoff/Schonfeld, a.a.O., § 6 Rn. 15 f.). Halt
der wegziehende Steuerpflichtige, wie im Streitfall, Anteile an einer auslandischen Kapitalgesellschaft
und scheidet er aus der unbeschrankten Steuerpflicht in Deutschland aus, ergabe sich mangels
steuerlichem Ankniipfungspunkt (s. § 1 Abs. 4 in Verbindung mit § 49 Abs. 1 Nr. 2 Buchst. e EStG)
kein innerstaatliches Besteuerungsrecht hinsichtlich eines spateren VerauRerungsgewinns (Muller-
Gosoge in Haase, a.a.0., § 6 Rn. 2). Die Wegzugsbesteuerung flihrt daher zur zeitlichen
Vorverlagerung der Einkommensteuer auf den Gewinn aus der (mdglichen) VerauRerung von Anteilen
im Sinne von § 17 Abs. 1 Satz 1 EStG (Hecht/Gallert, Betriebs-Berater - BB - 2009, 2396). § 6 AStG
begriindet einen Besteuerungstatbestand, der wirtschaftlich betrachtet keine VerauRerung ist, jedoch
auf Grund der Entscheidung des deutschen Gesetzgebers fiktiv wie eine solche behandelt wird
(Wassermeyer in Flick/Wassermeyer/Baumhoff/Schoénfeld, a.a.O., § 6 Rn. 1.1). Dabei ist die Norm
nicht als Missbrauchsvorschrift konzipiert (Wassermeyer in Flick/Wassermeyer/Baumhoff/Schénfeld,
a.a.0., § 6 Rn. 7). Dies ergibt sich bereits daraus, dass die Vermdgenszuwachsbesteuerung auch
greift, wenn der Anteilsinhaber in einen Staat verzieht, in dem die VerauRerungsgewinne héher
besteuert werden als in Deutschland (Miiller-Gosoge in Haase, a.a.0., § 6 Rn. 3; Gebhardt, Der
Ertrag-Steuer-Berater - EStB - 2007, 148; Bron, Internationales Steuerrecht - IStR - 2006, 296).

Nach § 6 Abs. 4 AStG ist

Lvorbehaltlich des [§ 6] Absatzes 5 [AStG] die nach [§ 6] Absatz 1 [AStG] geschuldete Einkommensteuer auf
Antrag in regelméBBigen Teilbetrdgen fiir einen Zeitraum von hdéchstens fiinf Jahren seit Eintritt der ersten
Félligkeit gegen Sicherheitsleistung zu stunden, wenn ihre alsbaldige Einziehung mit erheblichen Hérten fiir den
Steuerpflichtigen verbunden wére. Die Stundung ist zu widerrufen, soweit die Anteile wéhrend des
Stundungszeitraums verdul3ert werden oder verdeckt in eine Gesellschaft im Sinne des § 17 Abs. 1 Satz 1 des
Einkommensteuergesetzes eingelegt werden oder einer der Tatbestdnde des § 17 Abs. 4 des
Einkommensteuergesetzes verwirklicht wird. [...J*

§ 6 Abs. 5 Satze 1 und 2 AStG bestimmen:

LIst der Steuerpfiichtige im Fall des [§ 6] Absatzes 1 Satz 1 [AStG] Staatsangehdériger eines Mitgliedstaates der
Europdischen Union oder eines anderen Staates, auf den das Abkommen (iber den Europdischen
Wirtschaftsraum vom 3. Januar 1994 (ABl. EG Nr. L 1 S. 3), zuletzt gedndert durch den Beschluss des
Gemeinsamen EWR-Ausschusses Nr. 91/2007 vom 6. Juli 2007 (ABl. EU Nr. L 328 S. 40), in der jeweils
geltenden Fassung anwendbar ist (Vertragsstaat des EWR-Abkommens), und unterliegt er nach der
Beendigung der unbeschrdnkten Steuerpflicht in einem dieser Staaten (Zuzugsstaat) einer der deutschen
unbeschrédnkten Einkommensteuerpflicht vergleichbaren Steuerpflicht, so ist die nach [§ 6] Absatz 1 [AStG]
geschuldete Steuer zinslos und ohne Sicherheitsleistung zu stunden. Voraussetzung ist, dass die Amtshilfe und
die gegenseitige Unterstiitzung bei der Beitreibung der geschuldeten Steuer zwischen der Bundesrepublik
Deutschland und diesem Staat gewéhrleistet sind. [...]*

Nach § 6 Abs. 5 Satz 4 Nr. 1 AStG ist die Stundung

» Zu widerrufen, soweit der Steuerpfiichtige [...] Anteile verduBert [...]*

Die zinslose, unbefristete und ohne Sicherheitsleistung vorzunehmende Stundung in § 6 Abs. 5 AStG
wurde durch den Gesetzgeber durch das Gesetz liber steuerliche BegleitmaRnahmen zur Einfihrung
der Européischen Gesellschaft und zur Anderung weiterer steuerlicher Vorschriften (SEStEG) vom 7.
Dezember 2006 (BGBI | 2006, 2782) eingeflihrt, um europarechtliche Vorgaben zu erfiillen. Die
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Anderung der Vorschrift wurde mit der Entscheidung des EuGH vom 11. Mé&rz 2004 C-9/02,
EU:C:2004:138, ,De Lasteyrie du Saillant, BFH/NV 2004, Beilage 3, 211 begriindet. Der Gesetzgeber
war der Auffassung, § 6 AStG ohne die normierte Stundungsmaéglichkeit verstoe gegen die
Niederlassungsfreiheit (s. Bundestagsdrucksache 16/2710, 27, 53). Im Falle des § 6 AStG wirkt die
sofortige Steuerfestsetzung im Ergebnis ausschlief3lich als Sicherungsinstrument des Fiskus, damit
dieser im spateren Realisationsfall ohne Weiteres auf die bis zum Wegzugszeitpunkt im jeweiligen
Gesellschaftsanteil vorhandenen stillen Reserven zugreifen kann (s. BFH-Urteil vom 26. April 2017 I R
27/15, DE:BFH:2017:U.260417. IR27.15.0, Der Betrieb 2017, 2077).

2. Rechtliche Wiirdigung nach nationalem Recht

Zwar hat im Streitfall eine Verauflerung von Gesellschaftsanteilen im Sinne des § 17 Abs. 1 Satz 1
EStG nicht stattgefunden. Jedoch erfiillt das klagerische Handeln im Streitjahr, zwischen den
Beteiligten unstreitig, die Tatbestandsvoraussetzungen des § 6 Abs. 1 Satz 1 AStG.

Der Klager war innerhalb der letzten fiinf Jahre vor dem Wegzug in die Schweiz am Kapital der GmbH
unmittelbar zu 50 % und damit zu mindestens 1 % beteiligt. Er war vor dem Wegzug fiir mindestens
zehn Jahre im Inland unbeschrankt steuerpflichtig. Die Aufgabe des inlandischen Wohnsitzes und des
gewohnlichen Aufenthalts hat zudem zur Beendigung der unbeschrankten Steuerpflicht des Klagers
nach § 1 Abs. 1 Satz 1 EStG gefihrt.

Hinsichtlich des angesetzten Werts zum Zeitpunkt des Wegzugs gibt es zwischen den Beteiligten
keinen Streit. Fur das Gericht ergibt sich diesbezliglich, nach Lage der Akten, auch kein anderes
Ergebnis.

Auf eine zinslose Stundung nach § 6 Abs. 5 AStG kann sich der Klager nicht berufen. Die Schweiz ist
weder EU-Mitgliedstaat noch ein Staat des Europaischen Wirtschaftsraums (EWR).

Die Anwendung des § 3 Nr. 40 Satz 1 Buchst. ¢ EStG erfolgte zu Recht.

Beschrankungen aufgrund des DBA-Schweiz sind nicht ersichtlich. Die Besteuerung des
Vermdgenszuwachses stellt, wie oben dargelegt, den letzten Akt der unbeschrankten Steuerpflicht
dar. Besteuert wird ausschlieRlich der Wertzuwachs der Beteiligung bis zum Wegzugszeitpunkt. Zwar
kommt Art. 13 Abs. 5 DBA-Schweiz im Streitfall nicht zur Anwendung, da die GmbH ihren Sitz in der
Schweiz und nicht in Deutschland hat. Art. 13 Abs. 5 DBA-Schweiz lautet wie folgt:

,Besteuert ein Vertragstaat bei Wegzug einer in diesem Staat anséssigen natlirlichen Person den
Vermégenszuwachs, der auf eine wesentliche Beteiligung an einer in diesem Staat anséssigen
Gesellschaft entstanden ist, so wird bei spéterer VerduBerung der Beteiligung, wenn der daraus
erzielte Gewinn in dem anderen Staat gemal [Art. 13] Absatz 3 [DBA-Schweiz] besteuert wird, dieser
Staat bei der Ermittlung des Verédul3erungsgewinns als Anschaffungskosten den Betrag zugrunde
legen, den der erstgenannte Staat im Zeitpunkt des Wegzugs als Erlés angenommen hat.”“

Eine Gefahr der Doppelbesteuerung ist trotzdem, nach Lage der Akten, nicht gegeben. Die Schweiz
sieht eine Besteuerung des Verkaufs von im Privatvermdgen gehaltenen Beteiligungen grundsatzlich
nicht vor (Art. 16 Abs. 3 Bundesgesetz Uber die direkte Bundessteuer - DBG - sowie Art. 7 Abs. 4
Buchst. b Bundesgesetz tber die Harmonisierung der direkten Steuern der Kantone und Gemeinden -
StHG - mit den Ausnahmen des Art. 20a DBG sowie der Art. 7a und Art. 7 Abs. 4 Buchst. b in
Verbindung mit Art. 12 Abs. 2 Buchst. d StHG; vgl. hierzu auch Hardt in Wassermeyer, Stand: 5/2017,
DBA-Schweiz, Art. 13 Rn. 146, sowie allgemein zu Fragen der Anwendung des § 6 Abs. 1 AStG im
Verhaltnis zur Schweiz Hack, IStR 2011, 521).

Demzufolge erfolgte die Besteuerung des Klagers durch den Beklagten zu Recht.
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58 V. Vereinbarkeit mit dem Gemeinschaftsrecht

59 Nach Auffassung des vorlegenden Senats ist es nicht eindeutig, ob die Praambel sowie Art. 1, 2, 4, 6,
7,16 und 21 und Anhang | Art. 9 des FZA vor dem Hintergrund von Art. 21 Abs. 1, Art. 45 und Art. 49
AEUV die in § 6 AStG normierte Wegzugsbesteuerung (ohne Aufschub) allein aus dem Grund
zulassen, weil ein zunachst unbeschrankt steuerpflichtiger Steuerbiirger mit deutscher
Staatsangehorigkeit seinen steuerlichen Wohnsitz von Deutschland in das Hoheitsgebiet der Schweiz
verlegt und nicht in einen Mitgliedstaat der EU oder in einen EWR-Staat. Auch der BFH hat in seiner
Entscheidung vom 25. August 2009 | R 88, 89/07, BStBI Il 2016, 438, die Problematik angesprochen,
dass das FZA die Reichweite der allgemeinen Freizlgigkeit, der Arbeitnehmerfreiztigigkeit und der
Niederlassungsfreiheit natirlicher Personen unter bestimmten Voraussetzungen auf die Schweiz
erweitert und fir § 6 AStG einschlagig sein konnte. Im zitierten Verfahren vor dem BFH kam das FZA
allerdings nicht zur Anwendung, da die Klager vor Inkrafttreten des FZA in die Schweiz verzogen
waren.

60 1. Beschrankung der Kapitalverkehrsfreiheit durch § 6 AStG

61 Durch Art. 63 Abs. 1 AEUV wird der freie Kapitalverkehr zwischen den Mitgliedstaaten sowie zwischen den

Mitgliedstaaten und dritten Landern umgesetzt. Zu diesem Zweck bestimmt er im Rahmen der Bestimmungen
des mit ,,Der Kapital- und Zahlungsverkehr* (iberschriebenen Kapitels des AEUV, dass

salle Beschrdnkungen des Kapitalverkehrs zwischen den Mitgliedstaaten sowie zwischen den Mitgliedstaaten
und dritten Léndern verboten*

sind. Zwar ist der Begriff des Kapitalverkehrs weder in den Gemeinschaftsvertrdgen noch im sekundaren
Gemeinschaftsrecht definiert (BFH-Beschluss vom 7. Juli 2014 X B 135/13, BFH/NV 2014, 1542). Da sich in Art.
63 Abs. 1 AEUV letztlich im Wesentlichen der Inhalt des Art. 1 der Richtlinie 88/361/EWG des Rates vom 24.
Juni 1988 zur Durchfiihrung von Art. 67 des Vertrags (ABI. Nr. L 178 vom 8. Juli 1988, Seite 5) wiederfindet,
behalt die Nomenklatur fir den Kapitalverkehr im Anhang zu dieser Richtlinie den Hinweischarakter fir die
Definition des Begriffs des Kapitalverkehrs, wobei die in ihr enthaltene Aufzahlung gemaf ihrer Einleitung nicht
erschopfend ist (EuGH-Urteil vom 21. Mai 2015 C-560/13, EU:C:2015:347, ,Wagner-Raith“, IStR 2015, 516, mit
weiteren Nachweisen). Aus der stédndigen Rechtsprechung des EuGH (zuletzt EuGH-Urteil vom 26. Mai 2016
C-48/15, EU:C:2016:356, ,NN (L), Europaische Zeitschrift fir Wirtschaftsrecht 2016, 552, mit weiteren
Nachweisen) ergibt sich hierzu, dass zu den Malinahmen, die durch Art. 63 Abs. 1 AEUV als Beschrankungen
des Kapitalverkehrs verboten sind, solche gehéren, die geeignet sind, Gebietsfremde von Investitionen in einem
Mitgliedstaat oder die dort Ansdssigen von Investitionen in anderen Mitgliedstaaten abzuhalten. Die bloRe
Verlegung eines Wohnsitzes von einem Staat in den anderen jedoch ist keine Kapitalbewegung im Sinne der
Kapitalverkehrsfreiheit. Fir sich genommen umfasst die Wohnsitzverlegung keine finanziellen Transaktionen
oder die Ubertragung von Eigentum und weist auch keine anderen Merkmale einer Bewegung von Kapital auf.
Eine Kapitalbewegung erfolgt nicht zugleich durch eine oder mit einer Wohnsitzverlegung (EuGH-Urteil vom 23.
Februar 2006 C-513/03, EU:C:2006:131, ,van Hilten - van der Heijden®, BFH/NV 2006, Beilage 3, 229; a. A.
Bron, a.a.0.).

62  Im Ubrigen ist in den Fallen, in denen sowohl die Kapitalverkehrsfreiheit als auch die
Niederlassungsfreiheit beriihrt sein kénnten, zu berlcksichtigen, dass unter den Anwendungsbereich
der Niederlassungsfreiheit (und nicht in den der Kapitalverkehrsfreiheit) jeder Gebietsansassige eines
Mitgliedstaats, unabhangig von seiner Staatsangehdrigkeit, fallt, der eine Beteiligung an einer in
einem anderen Mitgliedstaat ansassigen Gesellschaft halt, die ihm, wie im Streitfall die 50 %-ige
Beteiligung des Klagers an der GmbH, einen sicheren Einfluss auf die Entscheidungen der
Gesellschaft verleiht und es ihm ermoglicht, deren Tatigkeiten zu bestimmen (EuGH-Urteil vom 18.
Dezember 2014 C-87/13, EU:C:2014:2459, . X*, IStR 2015, 70, mit weiteren Nachweisen).

63  Der vorlegende Senat geht daher nach allem davon aus, dass der Schutzbereich des Art. 63 Abs. 1
AEUV nicht eroéffnet ist.

64
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2. Beschrankung der Niederlassungsfreiheit (Art. 49 AEUV), der Freiziigigkeit der Arbeithehmer
(Art. 45 AEUV) und der allgemeinen Freiziigigkeit (Art. 21 Abs. 1 AEUV) durch § 6 AStG

a) Regelung fir den EU- und EWR-Bereich

aa. Nach Art. 49 Abs. 1 Satz 1 AEUV sind

»die Beschrdnkungen der freien Niederlassung von Staatsangehdrigen eines Mitgliedstaats im Hoheitsgebiet
eines anderen Mitgliedstaats [...] nach MalRgabe der folgenden Bestimmungen verboten. [...] Vorbehaltlich des
Kapitels (ber den Kapitalverkehr umfasst die Niederlassungsfreiheit die Aufnahme und Austibung selbstandiger
Erwerbstétigkeiten [...]“

Mit Urteil vom 31. Marz 2003 C-9/02, EU:C:2004:138, ,De Lasteyrie du Saillant, a.a.0O., hat der EuGH
entschieden, dass durch die Wegzugsbesteuerung ein Steuerpflichtiger, der seinen Wohnsitz, wie im
Streitfall, ins Ausland verlegen mdchte, gegeniber einer Person, die ihren Wohnsitz im Inland (dort:
Frankreich) behalt, in ungerechtfertigter Weise in seiner Niederlassungsfreiheit benachteiligt wird. Die
Benachteiligung besteht darin, dass aufgrund der Wegzugsbesteuerung ein Steuerpflichtiger allein
aufgrund der Wohnsitzverlegung mit noch nicht realisiertem Einkommen steuerpflichtig wird, wahrend
eine Besteuerung der Wertsteigerung bei einer Beibehaltung des Wohnsitzes im Inland erst bei
tatsachlicher Realisierung erfolgt. Die Wegzugsbesteuerung hat fir Steuerpflichtige, die sich in einem
anderen Mitgliedstaat niederlassen wollen, zumindest abschreckende Wirkung.

bb. Art. 45 Abs. 1 AEUV gewahrleistet

sinnerhalb der Union [...] die Freizligigkeit der Arbeitnehmer |[...]*

Wie Art. 49 AEUV auch soll Art. 45 AEUV, so der EuGH bspw. in seinem Urteil vom 21. Dezember
2016 C-503/14, EU:C:2016:979, ,Kommission/Portugal®, IStR 2017, 69, den Unionsangehdrigen die
Ausiibung beruflicher Tatigkeiten aller Art im gesamten Gebiet der EU erleichtern. Beide Vorschriften
stehen MalRnahmen entgegen, die die Unionsangehdrigen benachteiligen kdnnten, wenn sie eine
Erwerbstatigkeit in einem anderen Mitgliedstaat ausiiben wollen. Auch wenn diese Vorschriften nach
ihrem Wortlaut die Inldnderbehandlung im Aufnahmemitgliedstaat sichern sollen, verbieten sie es
ebenfalls, dass der Herkunftsmitgliedstaat die Niederlassung eines seiner Staatsangehdrigen in einem
anderen Mitgliedstaat behindert (EuGH-Urteil vom 8. Marz 2017 C-14/16, EU:C:2017:177, ,Euro Park
Service®, IStR 2017, 409, mit weiteren Nachweisen). Be-stimmungen, die einen Staatsangehdrigen
eines Mitgliedstaats daran hindern oder davon abhalten, seinen Herkunftsstaat zu verlassen, um
entweder von seinem Recht auf Freizigigkeit oder von seinem Recht auf Niederlassungsfreiheit
Gebrauch zu machen, stellen daher Beeintrachtigungen dieser Freiheiten dar. Ebenso sind als
Beschrankungen der Freiziigigkeit und Niederlassungsfreiheit alle MaRnahmen, so auch die
Wegzugsbesteuerung, anzusehen, die die Austibung dieser Freiheiten unterbinden, behindern oder
weniger attraktiv machen.

cc. Nach Art. 21 Abs. 1 AEUV hat

.Jeder Unionsbiirger [...] das Recht, sich im Hoheitsgebiet der Mitgliedstaaten vorbehaltlich der in den Vertragen
und in den Durchfiihrungsvorschriften vorgesehenen Beschrdnkungen und Bedingungen frei zu bewegen und
aufzuhalten.*”

Fir Unionsbirger, die aus Griinden, die nicht mit der Ausiibung einer wirtschaftlichen Tatigkeit
zusammenhangen, innerhalb der EU umziehen wollen, ist, bezogen auf die Rige eines VerstoRes
gegen Art. 21 Abs. 1 AEUV, aus den oben (unter V. 2. a) aa. und bb.) angegebenen Griinden,
dieselbe Schlussfolgerung zu ziehen (s. EuGH-Urteil vom 21. Dezember 2016 C-503/14,
EU:C:2016:979, ,Kommission/Portugal®, a.a.0.). Denn in Art. 21 AEUV ist das Recht eines jeden
Unionsburgers, sich im Hoheitsgebiet der Mitgliedstaaten frei zu bewegen und aufzuhalten, in
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allgemeiner Form niedergelegt, wahrend dieses Recht in Art. 45 AEUV hinsichtlich der Freizligigkeit
von Arbeitnehmern und in Art. 49 AEUV hinsichtlich der Niederlassungsfreiheit jeweils eine besondere
Auspragung findet (EuGH-Urteil vom 21. Dezember 2016 C-503/14, EU:C:2016:979,
,<Kommission/Portugal®, a.a.0.).

dd. Im Ergebnis beschrankt die Wegzugsbesteuerung, nach Auffassung des vorlegenden Senats,
europarechtlich garantierte Freiheiten sowohl bei beruflich als auch bei privat veranlasster
Wohnsitzverlegung (Bron, a.a.O.).

b) Anwendbarkeit des FZA

aa. Zur Begriindung seiner Klage beruft sich der Klager auf das FZA, konkret die in ihm, seiner
Auffassung nach niedergelegte Niederlassungsfreiheit, wobei er darunter ,das Recht auf Einreise,
Aufenthalt, Zugang zu einer nichtselbstandigen Erwerbstéatigkeit und Niederlassung als Selbstandiger
sowie das Recht auf Verbleib im Hoheitsgebiet der Vertragspartner® versteht.

Dem FZA kommt unmittelbare Wirkung zu, soweit die jeweilige Regelung eine klare und eindeutige
Verpflichtung enthalt, deren Erfullung oder Wirkung nicht vom Erlass weiterer Rechtsakte abhangt.
Eine solche Abhangigkeit besteht beim FZA nicht. Ein Einzelner kann sich daher vor den nationalen
Gerichten Deutschlands direkt auf die Bestimmungen des FZA berufen (Lang/Lidicke/Reich, IStR
2008, 709).

Das FZA ist gemaB Art. 216 f. AEUV Bestandteil der Gemeinschaftsrechtsordnung und stellt die
Handlung eines Gemeinschaftsorgans dar. Damit nimmt der Abkommensinhalt, der fur die Organe der
Union und die Mitgliedstaaten verbindlich ist (Art. 216 Abs. 2 AEUV), am Vorrang des EU-Rechts
gegenuber nationalem Recht teil.

Das FZA ist nicht nur im Fall der Diskriminierung aus Griinden der Staatsangehdrigkeit, also dann
anwendbar, wenn die Staatsangehorigen einer Vertragspartei im Hoheitsgebiet der anderen
Vertragspartei gegeniber Inldndern ungleich behandelt wirden. Vielmehr ist es méglich, dass die
Staatsangehorigen einer Vertragspartei unter bestimmten Umstanden und nach MaRRgabe der
anwendbaren Bestimmungen aus dem FZA abgeleitete Rechte, wie im Streitfall, auch gegenliber
ihrem eigenen Land geltend machen kénnen (EuGH-Urteil vom 28. Februar 2013 C-425/11,
EU:C:2013:121, ,Ettwein“, BStBI 11 2013, 896).

bb. Die Zielsetzung des FZA ergibt sich aus dessen Art. 1 und lautet wie folgt:

a) ,Einrdumung eines Rechts auf Einreise, Aufenthalt, Zugang zu einer unselbsténdigen
Erwerbstétigkeit und Niederlassung als Selbstdndiger sowie des Rechts auf Verbleib im
Hoheitsgebiet der Vertragsparteien;

b) Erleichterung der Erbringung von Dienstleistungen im Hoheitsgebiet der Vertragsparteien,
insbesondere die Liberalisierung kurzzeitiger Dienstleistungen;

¢) Einrdumung eines Rechts auf Einreise und Aufenthalt im Hoheitsgebiet der Vertragsparteien fiir
Personen, die im Aufnahmestaat keine Erwerbstéatigkeit ausiiben;

d) Einrdumung der gleichen Lebens-, Beschéftigungs- und Arbeitsbedingungen wie fiir Inlédnder.”

Wie sich zudem aus der Praambel ergibt, haben sich die Vertragsparteien

Lentschlossen, diese Freizligigkeit zwischen ihnen auf der Grundlage der in der Europdischen Gemeinschaft
geltenden Bestimmungen zu verwirklichen.*”
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In diesem Zusammenhang normiert Art. 7 FZA ,Sonstige Rechte”. Danach regeln
.die Vertragsparteien insbesondere die folgenden mit der Freiziigigkeit zusammenhdngenden Rechte gemal3

Anhang I:

a) Recht auf Gleichbehandlung mit den Inldndern in Bezug auf den Zugang zu einer Erwerbstétigkeit
und deren Ausiibung sowie auf die Lebens-, Beschéftigungs- und Arbeitsbedingungen;

b) Recht auf berufliche und geographische Mobilitét, das es den Staatsangehérigen der
Vertragsparteien gestattet, sich im Hoheitsgebiet des Aufnahmestaates frei zu bewegen |[.. ];

¢) Recht auf Verbleib im Hoheitsgebiet einer Vertragspartei nach Beendigung einer Erwerbstatigkeit
[..]

Umfasst werden vom FZA die allgemeine Freizligigkeit, die Freizligigkeit der Arbeitnehmer, die
Niederlassungsfreiheit (von natirlichen Personen) und die aufenthaltsrechtlichen Aspekte der
Dienstleistungsfreiheit.

Art. 4 FZA bestimmt, dass

»das Recht auf Aufenthalt und Zugang zu einer Erwerbstétigkeit [...] vorbehaltlich des Artikels 10 nach MalRgabe
des Anhangs | eingerdumt”

wird.

Nach Art. 9 Abs. 2 des Anhangs | zum FZA genief3t

»€in Arbeitnehmer [...] dort die gleichen steuerlichen und sozialen Verglinstigungen wie die inldndischen
Arbeitnehmer [...].“

Art. 6 FZA bestimmt fir Personen, die keine Erwerbstatigkeit ausiiben, dass

»das Aufenthaltsrecht im Hoheitsgebiet einer Vertragspartei [...] gemé&l3 den Bestimmungen des Anhangs | (iber
Nichterwerbstétige eingerdumt”

wird.

Art. 15 Abs. 2 des Anhangs | zum FZA legt fest, dass

LArtikel 9 dieses Anhangs [...] sinngem&R fiir die in diesem Kapitel genannten Selbsténdigen*

gilt.

Ein zentraler Grundsatz des FZA ist nach dessen Art. 2 das Verbot, Berechtigte, die sich rechtmaRig

im Hoheitsgebiet einer anderen Vertragspartei aufhalten, bei der Nutzung der Freiziigigkeitsrechte auf
Grund ihrer Staatsangehdérigkeit zu diskriminieren.

Eine fir die Auslegung des FZA wesentliche Bestimmung enthalt Art. 16 FZA (s. Soffing/Bron, Recht der
internationalen Wirtschaft 2009, 358). Nach dessen Abs. 1

Jtreffen die Vertragsparteien [zur Erreichung der Ziele des FZA] alle erforderlichen MalBnahmen, damit in ihren
Beziehungen gleichwertige Rechte und Pflichten wie in den Rechtsakten der Europdischen Gemeinschaft, auf
die Bezug genommen wird, Anwendung finden.*“

Art. 16 Abs. 2 Satz 1 FZA legt fest, dass,

L~Soweit fiir die Anwendung dieses Abkommens Begriffe des Gemeinschaftsrechts herangezogen werden, [...]
hierfiir die einschldgige Rechtsprechung des [EuGH] vor dem Zeitpunkt der Unterzeichnung beriicksichtigt”

wird.
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Der personliche Anwendungsbereich des FZA umfasst die Staatsangehdrigen der Mitgliedstaaten und
der Schweiz (Art. 1 FZA), der raumliche erstreckt sich auf das Hoheitsgebiet der Mitgliedstaaten und
der Schweiz.

cc. Das FZA ist, nach Auffassung des vorlegenden Senats, mit den im AEUV garantierten
Freiziigigkeitsrechten vergleichbar (so auch Soéffing/Bron, a.a.0.). In beiden Fallen wird das Recht auf
Einreise, Aufenthalt und Verbleib garantiert und in beiden Fallen gelten die Freiztigigkeitsrechte nicht
schrankenlos.

Laut Art. 21 Abs. 1 AEUV gilt die Freiziigigkeit vorbehaltlich der in den Vertrdgen und in den
Durchfiihrungsvorschriften vorgesehenen Beschrankungen und Bedingungen. So gab es bspw. die
EU-Aufenthaltsrichtlinien fur das allgemeine Aufenthaltsrecht (Richtlinie 90/364/EWG des Rates vom
28. Juni 1990 Uber das Aufenthaltsrecht; ABI. Nr. L 180 vom 13. Juli 1990, Seite 26), fur Rentner
(Richtlinie 90/365/EWG des Rates vom 28. Juni 1990 Uber das Aufenthaltsrecht der aus dem
Erwerbsleben ausgeschiedenen Arbeitnehmer und selbstandig Erwerbstatigen; ABI. Nr. L 180 vom
13. Juli 1990, Seite 28) und fiir Studenten (Richtlinie 93/96/EWG des Rates vom 29. Oktober 1993
Uber das Aufenthaltsrecht der Studenten; ABI. Nr. L 317 vom 18. Dezember 1993, Seite 59). Jetzt
finden sich die entsprechenden Vorschriften in der Richtlinie 2004/38/EG des Europaischen
Parlaments und des Rates vom 29. April 2004 iber das Recht der Unionsburger und ihrer
Familienangehdérigen, sich im Hoheitsgebiet der Mitgliedstaaten frei zu bewegen und aufzuhalten, zur
Anderung der Verordnung (EWG) Nr. 1612/68 und zur Aufhebung der Richtlinien 64/221/EWG,
68/360/EWG, 72/194/EWG, 73/148/EWG, 75/34/EWG, 75/35/EWG, 90/364/EWG, 90/365/EWG und
93/96/EWG (ABI. Nr. L 158 vom 30. April 2004, Seite 77; berichtigt: ABI. Nr. L 229 vom 29. Juni 2004,
Seite 35).

Auch das FZA sieht Schranken vor. So wird bspw. das Aufenthaltsrecht der Nichterwerbstatigen vom
Nachweis eines umfassenden Krankenversicherungsschutzes und ausreichender finanzieller Mittel
abhangig gemacht (Art. 24 des Anhangs | zum FZA). Im Ergebnis werden das relevante
Sekundarrecht der EU im Anhang zum FZA ibernommen und die Freizligigkeitsrechte des FZA in
einer dem innergemeinschaftlichen Vorgehen entsprechenden Weise begrenzt. Bereits hierdurch wird
deutlich, dass FZA und AEUV vergleichbare Rechte gewahren, die erst dann in entsprechender Weise
begrenzt werden kénnen (Soéffing/Bron, a.a.0.).

Sowohl im Rahmen der vom AEUV gewahrten Personenfreiziigigkeit gilt das Diskriminierungsverbot
(Art. 18 AEUV), als auch im Rahmen des FZA (Art. 2 FZA). Auch dieser Rechtsgedanke wurde damit
in den Bereich des freien Personenverkehrs mit der Schweiz ibernommen.

Das FZA lehnt sich deutlich an die Bestimmungen des AEUV zur Arbeitnehmerfreiziigigkeit, zur
Niederlassungsfreiheit, zur Dienstleistungsfreiheit und an das allgemeine Freiziigigkeitsrecht sowie an
das freiziigigkeitsspezifische Sekundarrecht der EU an. Es wird ein vergleichbarer Rechtsrahmen
vorgegeben. Zwar werden die Regelungen der EU nicht, wie im EWR-Abkommen, direkt vollstandig
Ubernommen. Jedoch bleiben die Regelungen des FZA weder quantitativ noch qualitativ hinter den
Regelungen des AEUV zuriick. Lediglich die Dienstleistungsfreiheit wird im FZA nicht so umfassend
wie innerhalb der EU/des EWR gewahrt. So heif3t es auch in der Botschaft des Schweizerischen
Bundesrates ,zur Genehmigung der sektoriellen Abkommen zwischen der Schweiz und der EG* vom
23. Juni 1999 (99.028, Seite 6310; abrufbar unter https://www.admin.ch/ch/d/ff/1999/6128.pdf), dass
.die Regeln des Freien Personenverkehrs - wie sie innerhalb der EU bereits zur Anwendung kommen
- [...] auch fiir die Schweiz” gelten (S6ffing/Bron, a.a.O.).

Im Ergebnis raumt das FZA ein dem Freizligigkeitsrecht fir Unionsburger gleiches Recht auf Einreise
und Aufenthalt ein, wobei das Aufenthaltsrecht das Recht auf Wohnsitznahmen mit einschlie3t. Die
Praambel des FZA verdeutlicht dies. Das FZA gewahrt Rechte, die den Freizligigkeitsrechten des
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AEUV gleichwertig sind. Entsprechend werden diese durch eine Wegzugsbesteuerung nach § 6 AStG
eingeschrankt (vgl. zum Ganzen Soffing/Bron, a.a.0., mit weiteren Nachweisen).

103 dd. Der vorlegende Senat geht davon aus, dass die Rechtsprechung des EuGH zu den
Grundfreiheiten auf die im FZA normierten Freiziigigkeitsrechte im Verhaltnis zur Schweiz tbertragbar
ist.

104 Art. 16 Abs. 2 Satz 2 FZA legt fest, dass fiir die Auslegung von Begriffen des Gemeinschaftsrechts,
auf die Bezug genommen wird bzw. die in das FZA Gbernommen wurden, die einschlagige
Rechtsprechung des EuGH zu berlicksichtigen ist. Allerdings gilt dies nur insoweit die
Rechtsprechung vor dem 21. Juni 1999, dem Zeitpunkt der Unterzeichnung des FZA, ergangen ist.
Uber die Rechtsprechung nach diesem Zeitpunkt wird die Schweiz unterrichtet. Zur Sicherstellung
eines ordnungsgemafen Funktionierens des FZA kann ein aus Vertretern der Vertragsparteien
bestehender Gemischter Ausschuss auf Antrag einer Vertragspartei die Auswirkungen neuerer
Rechtsprechung feststellen (Art. 16 Abs. 2 Satz 2 in Verbindung mit Art. 14 Abs. 1 FZA). Die
Berucksichtigung der Rechtsprechung erfolgt danach in drei Kategorien:

105 . pie Rechtsprechung bis zur Unterzeichnung des FZA ist fester Bestandteil desselben (Art. 16 Abs.
2 Satz 2 FZA). Dazu gehdren die verschiedenen Urteile, in denen der EuGH festgestellt hat, dass
eine direkte Besteuerung seitens der Mitgliedstaaten unter Wahrung des Gemeinschaftsrechts zu
erfolgen hat (bspw. EuGH-Urteile vom 29. April 1999 C-311/97, EU:C:1999:216, ,Royal Bank of
Scotland®, IStR 1999, 341, und vom 16. Juli 1998 C-264/96, EU:C:1998:370, ,ICI", IStR 1998, 467,
jeweils mit weiteren Nachweisen). Zum festen Bestandteil des FZA gehort damit die Feststellung
des EuGH, dass die Freiziigigkeitsrechte durch eine Besteuerung nicht beschrankt werden dirfen
(Soffing/Bron, a.a.O.).

106 . Die Rechtsprechung, die erst nach der Unterzeichnung des FZA ergangen ist, wird, auf Antrag einer
Vertragspartei, durch die Feststellung ihrer Auswirkungen durch den Gemischten Ausschuss fiir die
Auslegung des FZA verbindlich (Art. 16 Abs. 2 Satz 3 FZA).

107 . Fur die Rechtsprechung, die nach der Unterzeichnung des FZA ergangen ist und Uber die die
Schweiz unterrichtet wird, deren Auswirkungen der Gemischte Ausschuss jedoch nicht festgestellt
hat, besteht eine direkte Verpflichtung zu ihrer Berlicksichtigung bei der Auslegung des FZA zwar
nicht. Jedoch wird die selbstandige Beriicksichtigung dieser jingeren Rechtsprechung durch die
Abkommenspartner nicht ausgeschlossen. Die Unterrichtung der Schweiz Gber diese
Rechtsprechung erfolgt unter anderem in den (mindestens) jahrlich stattfindenden Treffen des
Gemischten Ausschusses zum FZA gerade mit dem Ziel, den Schweizer Gerichten eine
,Orientierungshilfe” fur die Auslegung des FZA zu geben. Dies zeigt sich bspw. an der
Rechtsprechung des Schweizer Bundesgerichts, das auch auf neuere Urteile des EuGH verweist.
Im Ubrigen wird in der Schweizer Literatur die Unvereinbarkeit einer Wegzugsbesteuerung mit
einem einheitlichen Wirtschaftsraum betont (Kaiser, BB 1991, 2052, sowie zum Ganzen
Soffing/Bron, a.a.0., jeweils mit weiteren Nachweisen).

108 Das die Wegzugsbesteuerung betreffende Urteil des EuGH vom 11. Marz 2004 C-9/02,
EU:C:2004:138, ,De Lasteyrie du Saillant®, a.a.0., ist zwar erst nach der Unterzeichnung des FZA
ergangen und gehort damit formell zur letzten der oben genannten Kategorien. Allerdings ist die
gerichtliche Praxis in der EU ein allmahlicher Prozess. So war bereits vor Inkrafttreten des FZA klar,
dass eine Besteuerung nur unter Wahrung der Freizligigkeitsrechte erfolgen darf. Damit bestatigt das
Urteil des EuGH vom 11. Marz 2004 C-9/02, EU:C:2004:138, ,De Lasteyrie du Saillant*, a.a.O., nur
eine bereits bei Unterzeichnung des FZA bestehende Rechtslage. Daher ist das Urteil bei der
Auslegung des FZA zu beriicksichtigen. Es lasst keine Anderung der Rechtsprechung erkennen.
Vielmehr ist es die logische Konsequenz aus den bestehenden Normen und der bisherigen
Rechtsprechung (Hecht/Gallert, a.a.0.). Der EuGH verweist im Rahmen seiner Argumentation explizit
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auf altere Urteile und auf Grundlagen derselben (so auch Wassermeyer in
Flick/Wassermeyer/Baumhoff/Schoénfeld, a.a.0., § 6 Rn. 29). Zudem liegt dem Urteil des EuGH vom
11. Marz 2004 C-9/02, EU:C:2004:138, ,De Lasteyrie du Saillant®, a.a.0., ein Sachverhalt zu Grunde,
der im Jahr 1998 und damit vor der Unterzeichnung des FZA stattfand. Das Gleiche gilt im Ubrigen fiir
die ebenfalls die Wegzugsbesteuerung betreffende Entscheidung des EuGH vom 7. September 2006
C-470/04, EU:C:2006:525, ,N“, a.a.0., der ein Sachverhalt aus dem Jahre 1997 zu Grunde liegt.

ee. Nach Auffassung des vorlegenden Senats bedeutet dies fir den Klager, der zum Zeitpunkt des
Wegzugs in die Schweiz als Geschéaftsfiihrer der GmbH nichtselbstandig tatig war, dass das FZA auf
seine Situation Anwendung findet, unabhangig von der Frage, ob seine Wohnsitzverlegung von
Deutschland in die Schweiz beruflich oder privat veranlasst war.

Als Staatsangehdriger ,einer Vertragspartei®, hier der Bundesrepublik Deutschland, verzog er in das
Hoheitsgebiet ,einer anderen Vertragspartei“, der Schweizerischen Eidgenossenschaft. In der
Konsequenz kam § 6 AStG zur Anwendung. Im Rahmen der Einkommensteuerveranlagung fir 2011
wurden ein (fiktiver) VerauRerungsgewinn in Hohe von 113.645,- EUR als Einkinfte aus
Gewerbebetrieb angesetzt und Einkommensteuer fiir 2011 in Hohe von 45.234,- EUR festgesetzt. Die
Anwendung des § 6 Abs. 1 AStG basierte zwar nicht auf der Staatsangehdrigkeit des Klagers, da
diese Norm nicht auf die Staatsangehorigkeit des unbeschrankt Steuerpflichtigen abstellt. Allerdings
beschrankt sich der Anwendungsbereich des FZA nicht auf die Falle, in denen eine Diskriminierung
aus Grinden der Staatsangehorigkeit stattfindet, also auf die Falle, in denen die Staatsangehdrigen
einer Vertragspartei im Hoheitsgebiet der anderen Vertragspartei gegentber Inlandern ungleich
behandelt wiirden. Vielmehr stehen, je nach Betatigung des Klagers in der Schweiz, die
Niederlassungsfreiheit, die Freizligigkeit der Arbeitnehmer und die allgemeine Freizlgigkeit jeder
MaRnahme entgegen, die geeignet ist, die Ausiibung derselben zu behindern oder weniger attraktiv
zu machen. So sind bspw. auch geringfligige oder unbedeutende Beschrankungen der Freizligigkeit
verboten (zu Art. 45 AEUV s. EuGH-Urteil vom 31. Mai 2017 C-420/15, EU:C:2017:408, ,U", juris, mit
weiteren Nachweisen). Wie bereits ausgefiihrt, kann der Klager als Staatsangehdériger einer
Vertragspartei, wie im Streitfall geschehen, nach MalRgabe der anwendbaren Bestimmungen aus dem
FZA abgeleitete Rechte auch gegeniiber seinem eigenen Land, hier Deutschland, geltend machen
(EuGH-Urteil vom 28. Februar 2013 C-425/11, EU:C:2013:121, ,Ettwein*, a.a.0.).

Der vorlegende Senat geht daher davon aus, dass sich der Klager auf die oben (unter V. 2. b) aa. bis
dd.) dargestellten Grundsatze berufen kann.

c) Rechtfertigung der Beschrankung der im FZA verbrieften Rechte durch § 6 AStG

Im Streitfall ist fir den vorlegenden Senat zweifelhaft, ob ein Rechtfertigungsgrund fiir die
Beschrankung der Rechte aus dem FZA, auf die sich der Klager beruft, besteht. Fraglich ist, ob hierflir
zwingende Griinde des Allgemeininteresses vorliegen oder ob die Voraussetzungen von Art. 21 FZA
gegeben sind.

aa. Zwar koénnen die Freizlgigkeit garantierenden Rechte aus zwingenden Griinden des
Allgemeininteresses beschrankt werden. Allerdings muss die Beschrankung geeignet sein, die
Erreichung des fraglichen Ziels zu gewahrleisten, und darf nicht Gber das hinausgehen, was zur
Erreichung dieses Ziels erforderlich ist.

aaa. Als zwingender Grund kommt zum einen die Wirksamkeit der Steueraufsicht und der steuerlichen
Kontrolle in Betracht (vgl. EuGH-Urteil vom 15. Mai 1997 C-250/95, EU:C:1997:239, ,Futura
Participations und Singer®, IStR 1997, 366, mit weiteren Nachweisen). Es ist daher grundsatzlich nicht
zu beanstanden, wenn ein Mitgliedstaat MaRnahmen trifft, um die tatsachliche Erfassung der
Besteuerungsgrundlagen sicherzustellen (BFH-Urteil vom 18. November 2008 VIII R 2/06, BFH/NV
2009, 731). Mit Verweis auf die Richtlinie 77/799/EWG des Rates vom 19. Dezember 1977 Uber die
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gegenseitige Amtshilfe zwischen den zustandigen Behdrden der Mitgliedstaaten im Bereich der
direkten Steuern und der Steuern auf Versicherungspramien (Amtshilferichtlinie; ABI. Nr. L 336 vom
27. Dezember 1977, Seite 15), jetzt: Richtlinie 2011/16/EU des Rates vom 15. Februar 2011 Uber die
Zusammenarbeit der Verwaltungsbehdrden im Bereich der Besteuerung und zur Aufhebung der
Richtlinie 77/799/EWG (ABI. Nr. L 64 vom 11. Marz 2011, Seite 1; zuletzt geandert durch Art. 1 der
Richtlinie 2016/2258 vom 6. Dezember 2016 zur Anderung der Richtlinie 2011/16/EU bezliglich des
Zugangs von Steuerbehdrden zu Informationen zur Bekdmpfung der Geldwasche, ABI. Nr. L 342 vom
16. Dezember 2016, Seite 1) wurde dieser Rechtfertigungsgrund jedoch regelmaRig verworfen
(EuGH-Urteile vom 14. September 2006 C-386/04, EU:C:2006:568, ,Centro di Musicologia Walter
Stauffer, BFH/NV 2007, Beilage 1, 55, und vom 15. Mai 1997 C-250/95, EU:C:1997:239, ,Futura
Participations und Singer®, a.a.0.). Denn nach der Amtshilferichtlinie kann ein Mitgliedstaat die
zustandigen Behorden eines anderen Mitgliedstaats um alle Auskinfte ersuchen, die er fiir eine
ordnungsgemafie Bemessung der Einkommensteuer bendétigt.

116 Zwar kénnte dieser Rechtfertigungsgrund der Steueraufsicht und der steuerlichen Kontrolle im
Verhaltnis zu Drittstaaten wie der Schweiz wieder Bedeutung erlangen, sofern die entsprechenden
Instrumente keine Anwendung finden und ein Informationsbediirfnis unterstellt wird. Im Verhaltnis zur
Schweiz ist das aber aus folgenden Griinden problematisch (hierzu im Einzelnen Séffing/Bron,
a.a.0.):

M7 . Es widerspricht der Intention des FZA, nicht vergleichbare Rechte wie innerhalb der EU zu
gewahren. Schliel3lich ist das FZA in Kenntnis einer fehlenden Amtshilferichtlinie abgeschlossen
worden. Zudem ist es bei einem identischen Schutzniveau verfehlt, gegenuber der Schweiz
abweichende MafRstébe anlegen und eine gespaltete Auslegung von Rechtfertigungsgriinden
vornehmen zu wollen (vgl. zum EWR-Abkommen EuGH-Urteil vom 23. September 2003 C-452/01,
EU:C:2003:493,,0spelt und Schléssle Weissenberg®, Sammlung der Rechtsprechung des EuGH -
Slg. - 2003, 1-9743).

118 . pie Legitimation schwindet, wenn auf bilateraler Basis vergleichbare Instrumente der
Informationsgewinnung oder gar der Durchsetzung von Steueranspriichen existieren (Bron, a.a.O.).
In diesem Zusammenhang wird auf Art. 27 DBA-Schweiz (grofe Auskunftsklausel bzw. grolRe
Amtshilfe) sowie auf Art. 14 Abs. 3 und Art. 8 Buchst. e FZA hingewiesen. Nach Art. 27 DBA-
Schweiz bspw. erteilt die Schweiz Informationen zur Durchfiihrung des gesamten deutschen
innerstaatlichen Steuerrechts. Die Norm erfasst auch Steuern, die nicht Gegenstand des DBA-
Schweiz sind (Wassermeyer in Flick/Wassermeyer/Baumhoff/Schonfeld, a.a.O., § 6 Rn. 30).

119 . Der EuGH lasst bei in den Zustandigkeitsbereich der EU fallenden bilateralen Abkommen die
Argumente der finanziellen Belastungen sowie den Verweis auf administrative Schwierigkeiten nicht
zu (EuGH-Urteile vom 16. September 2004 C-400/02, EU:C:2004:537, ,Merida“, IStR 2004, 830,
und vom 15. Januar 2002 C-55/00, EU:C:2002:16,,Gottardo®, Slg. 2002, 1-413, in letzterem ging es
unter anderem um ein Abkommen ltaliens mit der Schweiz).

120 Mit Urteil vom 18. Dezember 2007 C-101/05, EU:C:2007:804, ,A*, BFH/NV 2008, Beilage 2, 105, hat
der EuGH klargestellt, dass, im Verhaltnis zu Drittstaaten (im Verfahren ging es um das Verhaltnis zur
Schweiz), die Amtshilferichtlinie entbehrlich ist, wenn der Steuerpflichtige die fiir die Besteuerung
noétigen Informationen selbst beibringen kann. Ebenso ist es denkbar, dass die gewiinschten
Informationen auf Ersuchen des Steuerpflichtigen von den Schweizer Steuerbehdrden zur Verfiigung
gestellt werden (so auch Soffing/Bron, a.a.0.).

121 Selbst wenn der Amtshilferichtlinie eine entsprechend groRe Bedeutung beizumessen ware, dass ihre
Nichtanwendbarkeit eine Beschrankung der Freizlgigkeitsrechte rechtfertigen kénnte, ginge dies nur,
wenn deren Beschrankung in Form der Wegzugsbesteuerung als verhaltnismaRig eingestuft werden
konnte. Es ist fraglich, ob das in der Ausgestaltung des § 6 AStG der Fall ist.
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So stellt bspw. eine automatische zeitlich unbegrenzt gestundete Steuer die Steuerzahlung ebenso
sicher wie eine Sofortbesteuerung und ist zudem ein milderes Mittel. Dazu flihrte der EuUGH in seiner
Entscheidung vom 21. Dezember 2016 C-503/14, EU:C:2016:979, Kommission/Portugal, a.a.0., (mit
weiteren Nachweisen) aus, dass eine ,nationale Regelung®, die dem Steuerpflichtigen die Wahl lasst,
zwischen einerseits der sofortigen Zahlung des Steuerbetrags und andererseits einer Aufschiebung
der Zahlung dieser Steuer, gegebenenfalls zuzuglich Zinsen entsprechend der geltenden nationalen
Regelung, eine MalRnahme sei, die ,die Niederlassungsfreiheit® weniger stark beeintrachtigt, als die
sofortige Einziehung der Steuer. Dem betreffenden Mitgliedstaat stehe es frei, das Risiko der
Nichteinziehung der Steuer, das sich mit der Zeit erhdhe, im Rahmen seiner fur aufgeschobene
Zahlungen von Steuerschulden geltenden nationalen Regelungen durch Maflnahmen ,wie die
Gestellung einer Bankgarantie zu berticksichtigen. Zu § 6 AStG hat der BFH sich in diesem
Zusammenhang dahingehend gedufert, dass unionsrechtliche Bedenken hinsichtlich der
Wegzugsbesteuerung in den Fallen, in denen die Steuer nach MalRgabe von § 6 Abs. 5 AStG zu
stunden ist, nicht bestehen (s. BFH-Urteile vom 26. April 2017 | R 27/15
DE:BFH:2017:U.260417.IR27. 15.0, a.a.0., und vom 25. August 2009 | R 88, 89/07, a.a.O.). Er
betont, zwar werde die zusatzliche Steuer im Rahmen der Einkommensteuerveranlagung des
Steuerpflichtigen festgesetzt. Indes trete eine tatsachliche Belastung (zunachst) nicht ein (BFH-
Beschluss vom 23. September 2008 | B 92/08, a.a.0.). Auf § 6 Abs. 5 AStG kann sich der Klager im
Streitfall allerdings nicht berufen, da die Schweiz weder EU-Mitgliedstaat noch EWR-Staat ist.

bbb. Als zwingender Grund ist zum zweiten die Sicherstellung der ausgewogenen Aufteilung der
Besteuerungsbefugnis zwischen den Mitgliedstaaten nach dem Territorialitatsprinzip, verbunden mit
einer zeitlichen Komponente, zu sehen, zumal die Besteuerungsbefugnis im Streitfall nur hinsichtlich
der Wertzuwachse ausgeubt wird, die in dem deutschen Hoheitsgebiet in dem Zeitraum erzielt worden
sind, in dem der Klager dort steueransassig war. In stdndiger Rechtsprechung hat der EuGH
festgestellt, dass in Ermangelung von unionsrechtlichen Vereinheitlichungs- oder
Harmonisierungsmafinahmen die Mitgliedstaaten befugt bleiben, insbesondere zur Beseitigung der
Doppelbesteuerung, die Kriterien fiir die Aufteilung ihrer Steuerhoheit vertraglich oder einseitig
festzulegen. Die Verlegung des Wohnsitzes von einem Mitgliedstaat in einen anderen Mitgliedstaat
kann nicht bedeuten, dass der Herkunftsmitgliedstaat auf sein Recht zur Besteuerung eines
Wertzuwachses, der im Rahmen seiner Steuerhoheit vor dieser Verlegung erzielt wurde, verzichten
muss. Der EuGH hat daher festgestellt, dass ein Mitgliedstaat nach dem Grundsatz der steuerlichen
Territorialitdt, verbunden mit einem zeitlichen Element, namlich der Steueransassigkeit des
Steuerpflichtigen im Inland wahrend der Entstehung der nicht realisierten Wertzuwachse, das Recht
hat, diese Wertzuwachse zum Zeitpunkt des Wegzugs des Steuerpflichtigen zu besteuern. Eine
solche MafRnahme soll Situationen verhindern, die das Recht des Herkunftsmitgliedstaats auf
Ausubung seiner Steuerhoheit fir die in seinem Hoheitsgebiet durchgeflihrten Tatigkeiten gefahrden
kénnen, und kann daher aus Griinden der Wahrung der Aufteilung der Besteuerungsbefugnis
zwischen den Mitgliedstaaten gerechtfertigt sein. Insofern ist die sofortige Steuerfestsetzung zum
Zeitpunkt des Wegzugs gerechtfertigt (EuGH-Urteil vom 29. November 2011 C-371/10,
EU:C:2011:785, ,National Grid Indus®, IStR 2012, 27).

Anders sieht es jedoch mit der sofortigen Einziehung der Steuer aus. Es ist zweifelhaft, ob diese
verhaltnismafig ist. Dazu verweist der vorlegende Senat auf seine obigen Ausfiihrungen (V. 2. c) aa.
aaa.; dazu auch EuGH-Urteil vom 29. November 2011 C-371/10, EU:C:2011:785, ,National Grid
Indus®, a.a.0.).

ccc. Mogliche budgetare Motive in Form von Steuermindereinnahmen kommen dagegen als
zwingender Grund nicht in Betracht (dazu EuGH-Urteile vom 12. Dezember 2002 C-324/00,
EU:C:2002:749, ,Lankhorst-Hohorst“, BFH/NV 2003, Beilage 2, 98, mit weiteren Nachweisen, und
vom 11. Méarz 2004 C-9/02, EU:C:2004:138, ,De Lasteyrie du Saillant”, a.a.0.; Kinzl, IStR 2005, 450).
Hierbei ist auch zu berticksichtigen, dass der Steuerpflichtige allein wegen der Verlegung des
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Wohnsitzes in einen anderen Staat fiir ein Einkommen steuerpflichtig wird, das noch nicht realisiert ist
und worlber er deswegen auch (noch) nicht verfligen kann.

bb. Der vorlegende Senat geht davon aus, dass die Voraussetzungen von Art. 21 FZA im Streitfall
nicht vorliegen.

Nach Art. 21 Abs. 1 FZA bleiben

J[...] Bestimmungen der bilateralen Doppelbesteuerungsabkommen zwischen der Schweiz und den
Mitgliedstaaten der Europdischen Gemeinschaft [...] von den Be-stimmungen dieses Abkommens unberiihrt.
Insbesondere lassen die Bestimmungen dieses Abkommens die in den Doppelbesteuerungsabkommen
festgelegte Begriffsbestimmung des Grenzgéngers unberiihrt.”

Art. 21 Abs. 1 Satz 2 FZA verdeutlicht, dass die Vertragsverfasser insbesondere die
Grenzgangerproblematik vor Augen hatten. Es besteht aber auch kein Normenkonflikt zwischen der
oben vorgenommenen Auslegung des FZA und Regelungen der DBA. Die Vorschriften des FZA
kénnen den nationalen Gesetzgebern bei der Erhebung einer Wegzugsbesteuerung allenfalls
Schranken auferlegen oder diese sogar unméglich machen. Die DBA-Regelungen Uber die
Wegzugsbesteuerung haben ebenfalls hochstens die Wirkung, dass die Wegzugsbesteuerung
Uberhaupt nicht oder nur in einer bestimmten Form zulassig ist. Sie raumen den Vertragspartnern
aber nicht etwa Steuererhebungsbefugnisse ein, die dann durch das FZA allenfalls entzogen oder
eingeschrankt wirden. Die blof3e negative Funktion der DBA wird durch mégliche auf das FZA
gestltzte Einschrankungen der Wegzugsbesteuerung nicht tangiert. FZA und DBA haben deshalb
dieselbe Intention. Ein Normwiderspruch zwischen FZA und DBA besteht deshalb nicht
(Lang/Ludicke/Reich, a.a.0.).

Art. 21 Abs. 2 FZA ist ebensowenig fiir die hier vorliegende Fallkonstellation maRgebend. Danach ist

.keine Bestimmung dieses Abkommens [...] so auszulegen, dass sie die Vertragsparteien daran hindert, bei der
Anwendung ihrer Steuervorschriften eine Unterscheidung zwischen Steuerpflichtigen zu machen, die sich -
insbesondere hinsichtlich ihres Wohnsitzes - nicht in vergleichbaren Situationen befinden.”

Diese Vorschrift betont eine Aussage, die ohnehin der bis zum 21. Juni 1999 ergangenen
Rechtsprechung des EuGH zu entnehmen ist: Soweit sich Steuerpflichtige nicht in vergleichbaren
Situationen befinden, kénnen unterschiedliche Regelungen angewendet werden (bspw. EuGH-Urteil
vom 14. Februar 1995 C-279/93, EU:C:1995:31, ,Schumacker®, BB 1995, 438). Dass der
Verhaltnismafigkeitsgrundsatz in nicht vergleichbaren Situationen gar keine Bedeutung haben soll,
kann dieser Regelung allerdings nicht entnommen werden. Es gibt keinen Anhaltspunkt dafir, dass
dem Gesetzgeber ein Freiraum dergestalt eingeraumt werden soll, in unterschiedlichen Situationen
vollig beliebig zu differenzieren (Lang/Lidicke/Reich, a.a.0.).

Auch Art. 21 Abs. 3 FZA begriindet keine Wegzugsbesteuerung ohne Steueraufschub. Danach hindert

.keine Bestimmung dieses Abkommens [...] die Vertragsparteien daran, MalBnahmen zu beschlieBen oder
anzuwenden, um nach MalRgabe der Bestimmungen der nationalen Steuergesetzgebung einer Vertragspartei
oder der zwischen der Schweiz einerseits und einem oder mehreren Mitgliedstaaten der Europdischen
Gemeinschaft andererseits geschlossenen Doppelbesteuerungsabkommen oder sonstiger steuerrechtlicher
Vereinbarungen die Besteuerung sowie die Zahlung und die tatsdchliche Erhebung der Besteuerung zu
gewdhrleisten oder die Steuerflucht zu verhindern.”

Es gibt keinen Hinweis dafiir, dass durch diese Regelung im Hinblick auf die dort genannten
Rechtfertigungsgriinde (Gewahrleistung der tatsachlichen Erhebung der Steuern und Verhinderung
der Steuerflucht) der VerhaltnismaRigkeitsgrundsatz bedeutungslos werden soll. Im Gegenteil
verdeutlicht Art. 21 Abs. 3 FZA lediglich, dass die dort genannten Griinde zur Rechtfertigung von
Beschrankungen der Freizligigkeit herangezogen werden kénnen. Mangels detaillierter Regelung in
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Art. 21 Abs. 3 FZA sind sie allerdings bereits gemaf Art. 16 Abs. 2 FZA im Sinne der bis zum 21. Juni
1999 ergangen Rechtsprechung des EuGH zu bericksichtigen. Zu den bis dahin vom EuGH
entwickelten Grundsatzen gehort allerdings auch die Verhaltnismanigkeit (s. bspw. EuGH-Urteil vom
17. Juli 1997 C-28/95, EU:C:1997:369, ,Leur-Bloem*, IStR 1997, 539M; Lang/Ludicke/Reich, a.a.O.,
mit weiteren Nachweisen).

133 VI. Entscheidungserheblichkeit der Vorlagefrage

134 Eine Vorlage nach Art. 267 AEUYV ist geboten, da, wie dargelegt, Zweifel an der Auslegung des
einschlagigen Gemeinschaftsrechts bestehen. Das FZA ist gemaR Art. 216 f. AEUV Bestandteil der
Gemeinschaftsrechtsordnung und stellt die Handlung eines Gemeinschaftsorgans dar. Damit nimmt
der Abkommensinhalt, der fiir die Organe der Union und die Mitgliedstaaten verbindlich ist (Art. 216
Abs. 2 AEUV), am Vorrang des EU-Rechts gegeniiber nationalem Recht teil. Uber die Auslegung des
Abkommens ist der EUGH im Vorabentscheidungsverfahren zustandig (BFH-Beschluss vom 7.
September 2011 | B 157/10, BStBI 11 2012, 590; Hardt in Wassermeyer, DBA-Schweiz, a.a.O.,

Art. 25/FZA Rn. 106).

135 Der vorlegende Senat halt eine Entscheidung des EuGH uber die Vorlagefrage zum Erlass eines
Urteils fur erforderlich. Waren die Vorschriften Uber des FZA dahin auszulegen, dass sie der
Wegzugsbesteuerung (ohne Aufschub) entgegenstiinden, so ware der Klage stattzugeben. Wirden
die Vorschriften des FZA diese gestatten, so ware die Klage abzuweisen.

136 VII. Aussetzung des Verfahrens

137 Der beschlieRende Senat setzt das Verfahren entsprechend § 74 Finanzgerichtsordnung (FGO) aus
und legt dem EuGH gemaR Art. 19 Abs. 3 Buchst. b des Vertrags UGber die Europaische Union und Art.
267 Abs. 1 Buchst. a, Abs. 2 AEUV folgende Frage zur Vorabentscheidung vor:

138 ,Sind die Vorschriften des Abkommens zwischen der Europaischen Gemeinschaft und ihren
Mitgliedstaaten einerseits und der Schweizerischen Eidgenossenschaft andererseits liber die
Freizligigkeit vom 21. Juni 1999, in Kraft getreten am 1. Juni 2002, insbesondere dessen Praambel
sowie Art. 1, 2,4, 6, 7, 16 und 21 und Anhang | Art. 9 dahin auszulegen, dass sie der Regelung eines
Mitgliedstaats entgegenstehen, nach der, damit kein Besteuerungssubstrat entgeht, latente, noch
nicht realisierte Wertsteigerungen von Gesellschaftsrechten (ohne Aufschub) besteuert werden, wenn
ein in diesem Staat zunachst unbeschrankt steuerpflichtiger Staatsangehériger dieses Mitgliedstaats
seinen Wohnsitz von diesem Staat in die Schweiz und nicht in einen Mitgliedstaat der Europaischen
Union oder in einen Staat verlegt, auf den das Abkommen Uber den Europaischen Wirtschaftsraum
Anwendung findet?*

139 VIIl. Rechtsbehelfsmoglichkeit

140 Die Unanfechtbarkeit des Beschlusses ergibt sich aus der entsprechenden Anwendung des § 128
Abs. 2 FGO (BFH-Beschluss vom 27. Januar 1981 VII B 56/80, BStBI Il 1981, 324; Bergkemper in
Hubschmann/Hepp/Spitaler, FGO, Stand: 7/2017, § 128 Rn. 35).
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(Korperschaftsteuergesetz: Vorlagebeschluss: Verfassungswidrigkeit von § 8c Satz 2 KStG a. F. --jetzt §
8c Abs. 1 Satz 2 KStG--)

Es wird eine Entscheidung des Bundesverfassungsgerichts dariiber eingeholt, ob § 8c Satz 2 des Korperschaftsteuergesetzes in
der Fassung des Unternehmensteuerreformgesetzes 2008 vom 14.08.2007 (Bundesgesetzblatt I 2007, 1912) mit Art. 3 Abs. 1 des
Grundgesetzes insoweit vereinbar ist, als bei der unmittelbaren Ubertragung innerhalb von fiinf Jahren von mehr als 50 Prozent
(im Streitfall 80 %) des gezeichneten Kapitals an einer Korperschaft an einen Erwerber die bis zum schidlichen
Beteiligungserwerb nicht genutzten Verluste vollstiindig nicht mehr abziehbar sind.

FG Hamburg 2. Senat, Vorlagebeschluss vom 29.08.2017, 2 K 245/17

Art 3 Abs 1 GG, § 8c S 2 KStG vom 14.08.2007, Art 100 Abs 1 S 1 GG, § 80 Abs 2 S 1 BVerfGG,
KStG VZ 2008

Tenor

1. Das Verfahren wird ausgesetzt.

2. Es wird eine Entscheidung des Bundesverfassungsgerichts dariiber eingeholt, ob § 8c
Satz 2 des Korperschaftsteuergesetzes in der Fassung des
Unternehmensteuerreformgesetzes 2008 vom 14.08.2007 (Bundesgesetzblatt 1 2007, 1912)
mit Art. 3 Abs. 1 des Grundgesetzes insoweit vereinbar ist, als bei der unmittelbaren
Ubertragung innerhalb von fiinf Jahren von mehr als 50 Prozent (im Streitfall 80 %) des
gezeichneten Kapitals an einer Korperschaft an einen Erwerber die bis zum schadlichen
Beteiligungserwerb nicht genutzten Verluste vollstindig nicht mehr abziehbar sind.

Tatbestand

1 Teil A: Gegenstand der Vorlage (Sachverhalt und Vortrag der Beteiligten)
2 Sachverhalt

3 Die Klédgerin ist eine GmbH, sie ist Rechtsnachfolgerin der A GmbH (im Folgenden A).
Diese Gesellschaft wurde durch notariellen Vertrag vom ... 2005 mit der B GmbH als
Vorratsgesellschaft mit einem Stammbkapital von ... € errichtet, das zu 100 % von der C
GmbH iibernommen wurde. GemiR notarieller Urkunde vom ... 2006 teilte die
Alleingesellschafterin ihren Geschéftsanteil in zwei Teilgeschéftsanteile von nominell ... €
und ... €; letzteren iibertrug sie an die D AG. In der Gesellschafterversammlung vom selben
Tag wurde die Umfirmierung in A beschlossen und der Gegenstand des Unternehmens in
"..." gedndert. Am ... 2008 verduBerte die C GmbH ihren Geschéftsanteil von nominell ... €
zu einem Kaufpreis von ... € an die E AG. In der Folgezeit wurde die A als iibertragender
Rechtstrager mit Verschmelzungsvertrag vom ... 2010 mit der E AG, der Klagerin,
verschmolzen. Wihrend des Klageverfahrens ist die Kldgerin im Wege des Formwechsels
nach MafBgabe des Beschlusses der Hauptversammlung vom ... 2012 mit Anderung vom ...
2012 in eine GmbH umgewandelt worden.

4 Die A unterhielt zundchst keinen aktiven Geschiftsbetrieb. 2006 erwarb sie ein Grundstiick
mit dem Ziel, darauf einen Servicebetrieb fiir den F-Konzern zu errichten. Seit der
Griindung bis zum 31. Dezember 2007 erwirtschaftete sie Verluste; der Bescheid iiber die
gesonderte Feststellung des verbleibenden Verlustvortrags zur Korperschaftsteuer zum 31.
Dezember 2007 weist einen Betrag von ... € aus. Mit der Fertigstellung des Servicebetriebes
erzielte die A ab ... 2008 Mietertrdge und erwirtschaftete in diesem Jahr, dem Streitjahr,
einen Jahresiiberschuss von ... €, im Folgejahr von ... €.

5 Mit ihrer Korperschaftsteuererklarung fiir das Streitjahr begehrte die A die
Beriicksichtigung des festgestellten Verlustvortrages, die der Beklagte unter Hinweis auf
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die schédliche Anteilsverduflerung im Sinne von § 8c Satz 2 des Kdrperschaftsteuergesetzes
in der Fassung des Unternehmensteuerreformgesetzes 2008 vom 14. August 2007 (KStG a.
F./jetzt § 8c Abs. 1 Satz 2 KStG) mit Kdrperschaftsteuerbescheid vom 28. Juli 2010
ablehnte und die Korperschaftsteuer auf ... € festsetzte. Dementsprechend stellte er mit
Bescheid vom selben Tag den verbleibenden Verlustvortrag zum 31. Dezember 2008 mit 0
€ fest. Das hiergegen gerichtete Einspruchsverfahren blieb erfolglos.

Mit der Klage vom 25. Februar 2011 berief sich die Kldgerin zunéchst darauf, dass die
Verrechnung von im laufenden Jahr bis zum Beteiligungserwerb erwirtschafteten
Gewinnen mit den festgestellten Verlustvortragen zuldssig sei. Abgesehen davon, dass auch
nach dem Schreiben des Bundesministeriums der Finanzen vom 4. Juli 2008 (IV C 7-S
2745-a/08/100001, BStB1 12008, 736, Rn. 31) jedenfalls die bis zum schidlichen
Beteiligungserwerb erwirtschafteten laufenden Gewinne noch mit den festgestellten
Verlusten verrechnet werden diirften, sei § 8¢ KStG a. F. verfassungswidrig. Die Versagung
des Verlustabzuges verletze das objektive Nettoprinzip als Auspriagung des
Leistungsfahigkeitsprinzips und damit des Gleichheitsgrundsatzes des Art. 3 Abs. 1 des
Grundgesetzes (GG). Als Rechtfertigung konne nicht die Missbrauchsvermeidung
herangezogen werden, denn die Regelung beschrinke sich nicht auf spezifische
Missbrauchsfille, sondern richte sich pauschal gegen jegliche Anteilstibertragung. Eine
Anderung im Bestand der Gesellschafter habe keine Bedeutung fiir die wirtschaftliche oder
finanzielle Leistungsfahigkeit der Gesellschaft; die wirtschaftliche Identitét einer
Gesellschaft werde nicht durch das wirtschaftliche Engagement eines Anteilseigners
bestimmt.

Nachdem das Klageverfahren zunéchst mit Riicksicht auf das beim Bundesfinanzhof (BFH)
anhéngige Verfahren I R 14/11 im Hinblick auf die Frage geruht hatte, ob auch die bis zum
Zeitpunkt der Anteilsiibertragung erwirtschafteten Gewinne der
Verlustabzugsbeschrinkung nach § 8c KStG a. F. unterfallen, hat der Beklagte die
Folgerungen aus dem am 30. November 2011 in dieser Sache ergangenen Urteil (BStBI 11
2012, 360) gezogen und den Erlass von Anderungsbescheiden veranlasst.

Beziiglich der jetzt noch streitigen Frage der VerfassungsmiBigkeit von § 8c Satz 2 KStG a.
F. ist das Verfahren bzgl. des verbleibenden Verlustvortrags zur Korperschaftsteuer wieder
aufgenommen worden und wird streitig fortgefiihrt.

Die Kldgerin beantragt nunmehr,

den Bescheid vom 28. Juli 2010 iiber die gesonderte Feststellung des verbleibenden
Verlustvortrags zur Korperschaftsteuer zum 31. Dezember 2008 zu éndern und den
verbleibenden Verlustvortrag auf ... € festzustellen.

Der Beklagte beantragt,
die Klage abzuweisen.

Der Beklagte hélt § 8c Satz 2 KStG a. F. nicht fiir verfassungswidrig.

Entscheidungsgriinde

12

13

Teil B: Vorlageentscheidung

Die fiir die Entscheidung des Klageverfahrens maBgebliche Vorschrift des § 8c Satz 2
KStG a. F. ist zur Uberzeugung des Senats insoweit verfassungswidrig, als bei der
unmittelbaren Ubertragung innerhalb von fiinf Jahren von mehr als 50 Prozent (im Streitfall
80 %) des gezeichneten Kapitals an einer Korperschaft an einen Erwerber (schidlicher
Beteiligungserwerb) die bis zum schédlichen Beteiligungserwerb nicht genutzten Verluste
nicht mehr abziehbar sind. Das Verfahren ist deshalb gem. Art. 100 Abs. 1 Satz 1 GG i. V.
m. § 80 Abs. 2 Satz 1 des Gesetzes iiber das Bundesverfassungsgericht (BVerfGG)
auszusetzen und eine Entscheidung des BVerfG einzuholen.
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I. Anwendung von § 8c Satz 2 KStG a. F. im Streitfall und Rechtsentwicklung

1.) § 8c Satz 2 KStG a. F. versagt den Verlustabzug nach § 10d des
Einkommensteuergesetzes (EStG) bei Korperschaften, wenn innerhalb von fiinf Jahren
mittelbar oder unmittelbar mehr als 50 Prozent des gezeichneten Kapitals, der
Mitgliedschaftsrechte, Beteiligungsrechte oder der Stimmrechte an einer Korperschaft an
einen Erwerber oder diesem nahe stehenden Personen iibertragen werden oder ein
vergleichbarer Sachverhalt vorliegt (schadlicher Beteiligungserwerb), in der Weise, dass
die bis zum schédlichen Beteiligungserwerb nicht genutzten Verluste nicht mehr abziehbar
sind. Folgt man dieser gesetzlichen Vorgabe, hat der Beklagte zu Recht die auf den 31.
Dezember 2007 festgestellten vortragsfahigen Verluste der Klégerin mit null festgestellt.
Die Klage wire daher abzuweisen. Erweist sich § 8c Satz 2 KStG a. F. dagegen als
verfassungswidrig, wire ein verbleibender Verlustvortrag in Hohe von ... € festzustellen
und der Klage stattzugeben.

2.) Zur Rechtsentwicklung hat das BVerfG auf die Vorlage zu § 8c Satz 1 KStG a. F. in
seinem Beschluss vom 29. Mirz 2017 (2 BvL 6/11, BGBI 12017, 1289) folgende
Feststellungen getroffen, denen sich der vorlegende Senat anschlie3t und die auch fiir § 8c
Satz 2 KStG a. F. maf3geblich sind:

Durch das Steuerreformgesetz 1990 vom 25. Juli 1988 (BGBI1 1 S. 1093) wurde erstmals im
Korperschaftsteuergesetz in § 8 Abs. 4 eine Regelung iiber den Verlustabzug getroffen. § 8
Abs. 4 KStG war von der gesetzgeberischen Konzeption her als Ergdnzung zu § 10d EStG
zu verstehen, indem er fiir Korperschaften die wirtschaftliche Identitét als Voraussetzung
der Verlustnutzung bestimmte.

§ 8 Abs. 4 Satz 2 KStG definierte den Verlust der wirtschaftlichen Identitét fiir den
Hauptanwendungsfall des Verlustabzugs bei Kapitalgesellschaften anhand eines
Regelbeispiels. Danach erfolgte der Ausschluss des verbleibenden Verlustabzugs
"insbesondere", wenn mehr als 75 Prozent der Geschéftsanteile iibertragen wurden,
iiberwiegend neues Betriebsvermdgen zugefiihrt und der Geschiftsbetrieb mit diesem
neuen Betriebsvermogen wieder aufgenommen wurde. Diese Bedingungen mussten fiir den
wirtschaftlichen Identitdtsverlust kumulativ erfiillt sein.

Die Vorschrift des § 8 Abs. 4 KStG erfuhr im Gesetz zur Fortsetzung der
Unternehmenssteuerreform vom 29. Oktober 1997 (BGBI I S. 2590) eine Verschérfung,
weil die bisherige Regelung als nicht ausreichend angesehen wurde, um den
missbrauchlichen Handel mit Verlustménteln zu unterbinden. Da sie nur bei
Wiederaufnahme eines vorher vollstindig eingestellten Geschéftsbetriebs eingriff, konnte
ihre Anwendbarkeit dadurch umgangen werden, dass der Geschéftsbetrieb bis zur
Anteilsiibertragung in einem minimalen Umfang fortgefiihrt wurde, so dass das Merkmal
der "Einstellung" nicht erfiillt war.

§ 8 Abs. 4 KStG in der Fassung des Gesetzes zur Fortsetzung der
Unternehmenssteuerreform lautete nunmehr:

Voraussetzung fiir den Verlustabzug nach § 10d des Einkommensteuergesetzes ist bei einer
Korperschaft, dass sie nicht nur rechtlich, sondern auch wirtschaftlich mit der Korperschaft
identisch ist, die den Verlust erlitten hat. Wirtschaftliche Identitit liegt insbesondere dann
nicht vor, wenn mehr als die Hilfte der Anteile an einer Kapitalgesellschaft {ibertragen
werden und die Kapitalgesellschaft ihren Geschiftsbetrieb mit iiberwiegend neuem
Betriebsvermdgen fortfiihrt oder wieder aufnimmt. Die Zufithrung neuen
Betriebsvermdgens ist unschidlich, wenn sie allein der Sanierung des Geschéftsbetriebs
dient, der den verbleibenden Verlustabzug im Sinne des § 10d Abs. 3 Satz 2 EStG
verursacht hat, und die Korperschaft den Geschéftsbetrieb in einem nach dem Gesamtbild
der wirtschaftlichen Verhiltnisse vergleichbaren Umfang in den folgenden fiinf Jahren
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fortfiihrt. Entsprechendes gilt fiir den Ausgleich des Verlustes vom Beginn des
Wirtschaftsjahres bis zum Zeitpunkt der Anteilsiibertragung.

Nach der Neuregelung lag die fiir den Verlustabzug erforderliche wirtschaftliche Identitét
insbesondere dann nicht vor, wenn mehr als die Hélfte der Anteile an einer
Kapitalgesellschaft {ibertragen wurde und die Kapitalgesellschaft ihren Geschéftsbetrieb
mit iiberwiegend neuem Betriebsvermogen fortfithrte oder wieder autnahm. Eine
Einstellung und anschlieBende erneute Aufnahme des Geschiftsbetriebs war nicht mehr
erforderlich. Verluste konnten jetzt auch dann untergehen, wenn ein laufender Betrieb
tibernommen wurde. Satz 3 der Neuregelung enthielt einen Ausnahmetatbestand in Form
einer Sanierungsregelung. Danach lie3 die Zufithrung neuen Betriebsvermogens die
Verlustnutzung der Korperschaft unberiihrt, wenn sie allein der Sanierung des
Geschiftsbetriebs diente, der den verbleibenden Verlustabzug verursacht hatte
(verlustquellenbezogene Sanierung), und dieser in den folgenden fiinf Jahren fortgefiihrt
wurde.

Die Vorschrift des § 8 Abs. 4 KStG erwies sich in der Folgezeit als in hohem Maf3e
auslegungsbediirftig und streitanfillig, einerseits aus der Sicht der Steuerpflichtigen wegen
der Unsicherheiten dariiber, welche Betriebsvermogenszufithrungen als schadlich
angesehen werden wiirden, andererseits auch aus der Sicht der Finanzverwaltung wegen der
Beschrankung des § 8 Abs. 4 KStG auf unmittelbare Anteilsiibertragungen. Der
Gesetzgeber entschied sich deshalb im Rahmen des Unternehmensteuerreformgesetzes
2008 vom 14. August 2007 (BGBI I S. 1912, im Folgenden: UntStReformG 2008) fiir eine
grundlegende Neuregelung der Verlustnutzung durch Korperschaften und ersetzte § 8 Abs.
4 KStG durch die Nachfolgevorschrift des § 8¢ KStG.

§ 8¢ KStG (i. d. F. des UntStReformG 2008) lautet:

Werden innerhalb von fiinf Jahren mittelbar oder unmittelbar mehr als 25 Prozent des
gezeichneten Kapitals, der Mitgliedschaftsrechte, Beteiligungsrechte oder der Stimmrechte
an einer Korperschaft an einen Erwerber oder diesem nahe stehende Personen iibertragen
oder liegt ein vergleichbarer Sachverhalt vor (schidlicher Beteiligungserwerb), sind
insoweit die bis zum schidlichen Beteiligungserwerb nicht ausgeglichenen oder
abgezogenen negativen Einkiinfte (nicht genutzte Verluste) nicht mehr abziehbar.
Unabhingig von Satz 1 sind bis zum schidlichen Beteiligungserwerb nicht genutzte
Verluste vollstindig nicht mehr abziehbar, wenn innerhalb von fiinf Jahren mittelbar oder
unmittelbar mehr als 50 Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte,
Beteiligungsrechte oder der Stimmrechte an einer Korperschaft an einen Erwerber oder
diesem nahe stehende Personen iibertragen werden oder ein vergleichbarer Sachverhalt
vorliegt. Als ein Erwerber im Sinne der Sitze 1 und 2 gilt auch eine Gruppe von Erwerbern
mit gleichgerichteten Interessen. Eine Kapitalerhdhung steht der Ubertragung des
gezeichneten Kapitals gleich, soweit sie zu einer Verdnderung der Beteiligungsquoten am
Kapital der Kérperschatft fiihrt.

Die Neuregelung des § 8c KStG war vom Gesetzgeber als "einfachere und zielgenauere
Verlustabzugsbeschriankung" (vgl. BRDrucks 220/07, S. 123) konzipiert und bezweckte
eine Vereinfachung der Rechtsanwendung. § 8c KStG stellte fortan auf den
Anteilseignerwechsel als maf3gebliches Kriterium fiir das Eingreifen der
Verlustabzugsbeschriankung ab; auf eine damit verbundene Zufiihrung von
Betriebsvermdgen sollte es nicht mehr ankommen. Die Vorschrift ist geméB § 34 Abs. 7b
KStG (i. d. F. des UntStReformG 2008) erstmals fiir den Veranlagungszeitraum 2008 und
auf Anteilstibertragungen anzuwenden, die nach dem 31. Dezember 2007 vollzogen
werden.

Durch das Gesetz zur Modernisierung der Rahmenbedingungen fiir Kapitalbeteiligungen
(MoRaKG) vom 12. August 2008 (BGBI I S. 1672) sollte § 8¢ KStG um einen seinen
Anwendungsbereich einschrinkenden Absatz 2 ergéinzt werden. § 8¢ KStG in der Fassung
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des Unternehmensteuerreformgesetzes 2008 wurde dadurch zu Absatz 1. Absatz 2 stand
jedoch nach Art. 8 Abs. 2 MoRaKG unter dem Vorbehalt der Zustimmung der
Europédischen Kommission, die aus beihilferechtlichen Griinden versagt wurde (vgl.
Pressemitteilung der Europdischen Kommission IP/09/1449 vom 1. Oktober 2009), so dass
§ 8c Abs. 2 KStG (i. d. F. des MoRaKG) keine Wirksamkeit erlangt hat.

Im Rahmen des Gesetzes zur verbesserten steuerlichen Beriicksichtigung von
Vorsorgeaufwendungen (Biirgerentlastungsgesetz Krankenversicherung) vom 16. Juli 2009
(BGBI I S. 1959) wurde § 8c KStG um eine Sanierungsklausel erweitert (Abs. 1a). Danach
werden Anteilserwerbe im Rahmen einer Sanierung unter bestimmten Voraussetzungen von
der Anwendung des Absatzes 1 ausgenommen. Die Vorschrift wurde durch Beschluss der
Europiischen Kommission vom 26. Januar 2011 (K 2011 275, ABL. L 235 vom 10.
September 2011, S. 26) als verbotene staatliche Beihilfe eingestuft.

Die Sanierungsklausel wurde deshalb durch das Gesetz zur Umsetzung der
Beitreibungsrichtlinie sowie zur Anderung steuerlicher Vorschriften
(Beitreibungsrichtlinie-Umsetzungsgesetz - BeitrRLUmsG) vom 7. Dezember 2011 (BGBI
[ S.2592) in ihrer Anwendbarkeit ausgesetzt bis zur gerichtlichen Klarung, ob es sich
hierbei um eine nach Unionsrecht unzuldssige Beihilfe handelt (§ 34 Abs. 6 KStG). Das
Gericht der Europdischen Union hat durch zwei Urteile vom 4. Februar 2016 (Rechtssachen
T-287/11, Heitkamp BauHolding / Kommission und T-620/11, GFKL Financial Services /
Kommission) Klagen gegen die Kommissionsentscheidung zuriickgewiesen. Die dagegen
gerichteten Rechtsmittel (C-203/16 P und C-208/16 P sowie C-209/16 P und C-219/16 P)
sind noch beim Gerichtshof der Europdischen Union anhéngig.

Durch das Gesetz zur Beschleunigung des Wirtschaftswachstums
(Wachstumsbeschleunigungsgesetz) vom 22. Dezember 2009 (BGBI1 1 S. 3950) ergénzte
der Gesetzgeber § 8¢ KStG um zwei weitere Ausnahmen von der
Verlustabzugsbeschrinkung.

Mit § 8c Abs. 1 Satz 5 KStG fiigte er eine Konzernklausel ein, die wie folgt lautet:

Ein schidlicher Beteiligungserwerb liegt nicht vor, wenn an dem {iibertragenden und an dem
iibernehmenden Rechtstréger dieselbe Person zu jeweils 100 Prozent mittelbar oder
unmittelbar beteiligt ist.

Dariiber hinaus regelte der Gesetzgeber in § 8c Abs. 1 Sétze 6 bis 8 KStG eine Ausnahme
von der Verlustabzugsbeschrankung fiir den Fall, dass in der betreffenden Korperschaft
stille Reserven vorhanden sind:

Ein nicht abziehbarer nicht genutzter Verlust kann abweichend von Satz 1 und Satz 2
abgezogen werden, soweit er bei einem schidlichen Beteiligungserwerb im Sinne des
Satzes 1 die anteiligen und bei einem schidlichen Beteiligungserwerb im Sinne des Satzes
2 die gesamten, zum Zeitpunkt des schidlichen Beteiligungserwerbs vorhandenen stillen
Reserven des inldndischen Betriebsvermdgens der Korperschaft nicht iibersteigt. Stille
Reserven im Sinne des Satzes 6 sind der Unterschiedsbetrag zwischen dem anteiligen oder
bei einem schédlichen Beteiligungserwerb im Sinne des Satzes 2 dem gesamten in der
steuerlichen Gewinnermittlung ausgewiesenen Eigenkapital und dem auf dieses
Eigenkapital jeweils entfallenden gemeinen Wert der Anteile an der Korperschaft, soweit
diese im Inland steuerpflichtig sind. Bei der Ermittlung der stillen Reserven ist nur das
Betriebsvermogen zu beriicksichtigen, das der Korperschaft ohne steuerrechtliche
Riickwirkung, insbesondere ohne Anwendung des § 2 Absatz 1 des
Umwandlungssteuergesetzes, zuzurechnen ist.

Nach § 34 Abs. 7b Satz 2 KStG in der Fassung des Wachstumsbeschleunigungsgesetzes
finden die Konzernklausel und die Stille-Reserven-Klausel erstmalig auf
Beteiligungserwerbe Anwendung, die nach dem 31. Dezember 2009 vollzogen werden.
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b) Im Rahmen des Jahressteuergesetzes 2010 (JStG 2010) vom 8. Dezember 2010 (BGBI 1
S. 1768) wurde die Regelung zum Verlusterhalt in Hohe der vorhandenen stillen Reserven
der Verlustkorperschaft hinsichtlich des zu beriicksichtigenden Betriebsvermogens
angepasst. Maflgeblicher Ankniipfungspunkt ist nunmehr die inléndische Steuerpflicht des
Betriebsvermogens.

§ 8c Abs. 1 Satz 6 KStG (i. d. F. des JStG 2010) lautet:

Ein nicht abziehbarer nicht genutzter Verlust kann abweichend von den Sétzen 1 und 2
abgezogen werden, soweit er bei einem schadlichen Beteiligungserwerb im Sinne des
Satzes 1 die anteiligen und bei einem schédlichen Beteiligungserwerb im Sinne des Satzes
2 die gesamten zum Zeitpunkt des schiadlichen Beteiligungserwerbs vorhandenen im Inland
steuerpflichtigen stillen Reserven des Betriebsvermdgens der Korperschaft nicht iibersteigt.

Dariiber hinaus fiihrte der Gesetzgeber eine Sonderregelung zur Bestimmung der stillen
Reserven in den Fillen des Vorhandenseins eines negativen Eigenkapitals bei der
Verlustkdrperschaft neu in das KStG ein (Abs. 1 Satz 8). Der bisherige Absatz 1 Satz 8
wurde dadurch zu Absatz 1 Satz 9.

§ 8c Abs. 1 Satz 8 KStG (i. d. F. des JStG 2010) lautet:

Ist das Eigenkapital der Korperschaft negativ, sind stille Reserven im Sinne des Satzes 6
der Unterschiedsbetrag zwischen dem anteiligen oder bei einem schédlichen
Beteiligungserwerb im Sinne des Satzes 2 dem gesamten in der steuerlichen
Gewinnermittlung ausgewiesenen Eigenkapital und dem diesem Anteil entsprechenden
gemeinen Wert des Betriebsvermdgens der Korperschaft.

Die Ermittlung der stillen Reserven ist danach bei negativem Eigenkapital durch
Gegenliberstellung des Eigenkapitals der Korperschaft und des gemeinen Werts der
Wirtschaftsgiiter des Betriebsvermogens (anstelle des gemeinen Werts der Anteile)
vorzunehmen. Es sollen nur die Fille erfasst werden, in denen eine Korperschaft
betriebswirtschaftlich tatséchlich {iber stille Reserven in ihren Wirtschaftsgiitern verfiigt
(vgl. BTDrucks 17/3549, S. 25).

Anzuwenden sind diese Anderungen gemiB § 34 Abs. 1 KStG (i. d. F. des JStG 2010) ab
dem Veranlagungszeitraum 2010.

Durch das Steuerdnderungsgesetz 2015 vom 2. November 2015 (BGBI I S. 1834) wurde die
Konzernklausel (§ 8c Abs. 1 Satz 5 KStG) auf Fallkonstellationen erweitert, in denen die
Konzernspitze Erwerber oder VerduBerer ist. Es wurde zudem generell neben einer
natiirlichen oder juristischen Person auch eine Personenhandelsgesellschaft als
Konzernspitze zugelassen. Dabei miissen sich die Anteile am VerduBerer oder am Erwerber
oder am tiibertragenden und iibernehmenden Rechtstriger jeweils zu 100 Prozent im
Gesamthandsvermdgen der Personenhandelsgesellschaft befinden (BTDrucks 18/4902, S.
47).

§ 8c Abs. 1 Satz 5 KStG in der Fassung des Steuerdnderungsgesetzes 2015 lautet:

Ein schadlicher Beteiligungserwerb liegt nicht vor, wenn

1. an dem {ibertragenden Rechtstrager der Erwerber zu 100 Prozent mittelbar oder
unmittelbar beteiligt ist und der Erwerber eine natiirliche oder juristische Person oder
eine Personenhandelsgesellschaft ist,
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2. an dem iibernehmenden Rechtstriger der VerduBerer zu 100 Prozent mittelbar oder
unmittelbar beteiligt ist und der VerduBlerer eine natiirliche oder juristische Person oder
eine Personenhandelsgesellschaft ist oder

3. an dem {ibertragenden und an dem iibernehmenden Rechtstriger dieselbe natiirliche
oder juristische Person oder dieselbe Personenhandelsgesellschaft zu jeweils 100
Prozent mittelbar oder unmittelbar beteiligt ist.

§ 8c Abs. 1 Satz 5 KStG ist in dieser Fassung erstmals auf Beteiligungserwerbe
anzuwenden, die nach dem 31. Dezember 2009 erfolgen (§ 34 Abs. 6 Satz 5 KStG).

Durch das Gesetz zur Weiterentwicklung der steuerlichen Verlustverrechnung bei
Korperschaften vom 20. Dezember 2016 (BGBI I S. 2998) schuf der Gesetzgeber § 8d
KStG, der (weitere) Ausnahmen von der Verlustabzugsbeschrinkung nach § 8c KStG
vorsieht.

§ 8d KStG lautet:

(1) § 8c ist nach einem schadlichen Beteiligungserwerb auf Antrag nicht anzuwenden,
wenn die Korperschaft seit ihrer Griindung oder zumindest seit dem Beginn des dritten
Veranlagungszeitraums, der dem Veranlagungszeitraum nach Satz 5 vorausgeht,
ausschlieBlich denselben Geschéftsbetrieb unterhdlt und in diesem Zeitraum bis zum
Schluss des Veranlagungszeitraums des schéddlichen Beteiligungserwerbs kein Ereignis
im Sinne von Absatz 2 stattgefunden hat. Satz 1 gilt nicht:

1. fiir Verluste aus der Zeit vor einer Einstellung oder Ruhendstellung des
Geschiéftsbetriebs oder

2. wenn die Korperschaft zu Beginn des dritten Veranlagungszeitraums, der dem
Veranlagungszeitraum nach Satz 5 vorausgeht, Organtréger oder an einer
Mitunternehmerschaft beteiligt ist.

Ein Geschéftsbetrieb umfasst die von einer einheitlichen Gewinnerzielungsabsicht
getragenen, nachhaltigen, sich gegenseitig ergidnzenden und fordernden Betdtigungen der
Korperschaft und bestimmt sich nach qualitativen Merkmalen in einer Gesamtbetrachtung.
Qualitative Merkmale sind insbesondere die angebotenen Dienstleistungen oder Produkte,
der Kunden- und Lieferantenkreis, die bedienten Mérkte und die Qualifikation der
Arbeitnehmer. Der Antrag ist in der Steuererklarung fiir die Veranlagung des
Veranlagungszeitraums zu stellen, in den der schédliche Beteiligungserwerb fallt. Der
Verlustvortrag, der zum Schluss des Veranlagungszeitraums verbleibt, in den der
schédliche Beteiligungserwerb fillt, wird zum fortfiihrungsgebundenen Verlust
(fortfiihrungsgebundener Verlustvortrag). Dieser ist gesondert auszuweisen und
festzustellen; § 10d Absatz 4 des Einkommensteuergesetzes gilt entsprechend. Der
fortfiilhrungsgebundene Verlustvortrag ist vor dem nach § 10d Absatz 4 des
Einkommensteuergesetzes festgestellten Verlustvortrag abzuziehen.
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(2) Wird der Geschiftsbetrieb im Sinne des Absatzes 1 eingestellt, geht der nach Absatz 1
zuletzt festgestellte fortfiihrungsgebundene Verlustvortrag unter; § 8c Absatz 1 Satz 6 bis 9
gilt bezogen auf die zum Schluss des vorangegangenen Veranlagungszeitraums
vorhandenen stillen Reserven entsprechend.

Gleiches gilt, wenn

1. der Geschéftsbetrieb ruhend gestellt wird,

2. der Geschiéftsbetrieb einer andersartigen Zweckbestimmung zugefiihrt wird,

3. die Korperschaft einen zusétzlichen Geschéftsbetrieb aufnimmt,

4. die Korperschaft sich an einer Mitunternehmerschaft beteiligt,

5. die Korperschaft die Stellung eines Organtrigers im Sinne des § 14 Absatz 1
einnimmt oder

6. auf die Korperschaft Wirtschaftsgiiter {ibertragen werden, die sie zu einem
geringeren als dem gemeinen Wert ansetzt.

Mit der Einflihrung von § 8d KStG hat der Gesetzgeber die steuerliche Verlustverrechnung
bei Korperschaften neu ausgerichtet. § 8d KStG erdffnet einer Korperschaft nunmehr die
Option, die Verluste unabhéngig von einem schidlichen Anteilseignerwechsel nutzen zu
konnen, solange sie den (ndher bestimmten) Geschiftsbetrieb fortfiihrt. Die bisherige
Besteuerungspraxis zu § 8¢ KStG habe gezeigt, dass auch nach Einfithrung der Stille-
Reserven-Klausel und der Konzernklausel Félle aufgetreten seien, in denen ein
Verlustuntergang aus wirtschaftlichen Erwagungen nicht gerechtfertigt und
steuersystematisch nicht erforderlich scheine (BTDrucks 18/9986, S. 12). Ziel der
Neuregelung sei die Beseitigung steuerlicher Hemmnisse bei der
Unternehmensfinanzierung, wobei insbesondere auf die Starkung junger, innovativer
Wachstumsunternehmen abgezielt werde (BTDrucks 18/10495, S. 11).

§ 8d KStG ist gemilB § 34 Abs. 6a KStG erstmals auf schidliche Beteiligungserwerbe im
Sinne des § 8¢ KStG anzuwenden, die nach dem 31. Dezember 2015 erfolgen, wenn der
Geschiftsbetrieb der Korperschaft vor dem 1. Januar 2016 weder eingestellt noch ruhend
gestellt war.

3.) Mit Beschluss vom 29. Mirz 2017 hat das BVerfG entschieden, dass § 8c Satz 1 KStG
a. F. sowie § 8c Absatz 1 Satz 1 KStG in der Fassung des Gesetzes zur Modernisierung der
Rahmenbedingungen fiir Kapitalbeteiligungen vom 12. August 2008 und den
nachfolgenden Fassungen bis zum Zeitpunkt des Inkrafttretens des Gesetzes zur
Weiterentwicklung der steuerlichen Verlustverrechnung bei Koérperschaften vom 20.
Dezember 2016 mit Artikel 3 Absatz 1 GG unvereinbar sind, soweit bei der unmittelbaren
Ubertragung innerhalb von fiinf Jahren von mehr als 25 Prozent des gezeichneten Kapitals
an einer Kapitalgesellschaft an einen Erwerber (schidlicher Beteiligungserwerb) insoweit
die bis zum schédlichen Beteiligungserwerb nicht ausgeglichenen oder abgezogenen
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negativen Einkiinfte (nicht genutzte Verluste) nicht mehr abziehbar sind, und den
Gesetzgeber verpflichtet, spitestens bis zum 31. Dezember 2018 riickwirkend zum 1.
Januar 2008 eine Neuregelung zu treffen. Sofern der Gesetzgeber seiner Verpflichtung
nicht nachkommen sollte, tritt am 1. Januar 2019 im Umfang der festgestellten
Unvereinbarkeit riickwirkend auf den Zeitpunkt ihres Inkrafttretens die Nichtigkeit von §
8c Satz 1 und § 8c Absatz 1 Satz 1 KStG ein (BGBI 12007, 1289)

II. Einfachgesetzliche Beurteilung des Streitfalles und verfassungskonforme Auslegung

1.) Der von der Kldgerin begehrte volle Verlustabzug konnte zum Tragen kommen, wenn §
8c Satz 2 KStG a. F. dahin ausgelegt werden kann, dass die Vorschrift nur auf Falle
missbrauchlicher Gestaltungen - ein solcher ist im Streitfall unzweifelhaft nicht gegeben -
anzuwenden wire. Eine derartige Auslegung ist auf einfachgesetzlicher Ebene indes nicht
moglich.

Nach dem Wortlaut von § 8c Satz 2 KStG a. F. kommt es im Falle eines schddlichen
Beteiligungserwerbs zu einem vollstdndigen Verlustuntergang. Einzige
Tatbestandsvoraussetzung ist eine Anteilsiibertragung von mehr als 50 % innerhalb eines
bestimmten Zeitraumes an einen bestimmten Erwerber bzw. Erwerberkreis. Weitere
Voraussetzungen, etwa eine Missbrauchsabsicht bei der Anteilsiibertragung, verlangt die
Vorschrift nicht. Eine von diesem klaren Wortlaut abweichende, einengende Auslegung auf
missbrauchliche Gestaltungen kommt nur in Betracht, wenn die Vorschrift eine
planwidrige, mit dem Gesetzeszweck nicht zu vereinbarende Unvollstindigkeit aufweisen
wiirde. Der Gesetzgeber miisste die Absicht gehabt haben, die Begrenzung des
Verlustabzugs auf Félle missbrauchlicher Gestaltungen zu beschrinken und diesen
Gesetzeszweck nicht erfolgreich umgesetzt haben. Fiir eine derartige rechtsfortbildende
liickenschlieBende Auslegung besteht aber kein Raum. Vor dem Hintergrund der
Rechtsentwicklung zum Problemkreis Mantelkauf, die von den von der Rechtsprechung des
Reichsfinanzhofs und Bundesfinanzhofs entwickelten Kriterien fiir missbréauchliche
Gestaltungen bei Anteilsiibertragungen bis hin zur ersten Kodifizierung in § 8 Abs. 4 KStG
a. F. mit diversen Folgednderungen und Verschérfungen der Tatbestandsvoraussetzungen
reicht, kann bei der Schaffung von § 8c KStG keine planwidrige Liicke festgestellt werden.
Vielmehr ging es dem Gesetzgeber darum, eine "einfache" und breit angelegte Erfassung
"schadlicher" Anteilsiibertragungen mit der gesetzlichen Regelung abzudecken. § 8 Abs. 4
KStG sollte durch eine zielgenauere Verlustabzugsbeschriankung ersetzt werden,
malgebliches Kriterium fiir die Verlustabzugsbeschrinkung soll ausweislich der
Gesetzesbegriindung allein der Anteilseignerwechsel sein, weil "der Neuregelung der
Gedanke zugrunde liegt, dass sich die wirtschaftliche Identitét einer Gesellschaft durch das
wirtschaftliche Engagement eines anderen Anteileigners éndert (Bt-Drs. 16/4841, S. 74,
76). Eine Reduzierung des Anwendungsbereiches - contra legem - auf Missbrauchsfille ist
danach nicht méglich. Auch das BVerfG hat in seinem Beschluss vom 29. Mirz 2017 (a. a.
O., Rn. 152) eine Auslegung von § 8c KStG a. F. angesichts des eindeutigen Wortlauts und
der Regelungshistorie ausgeschlossen.

2.) Eine Beschrinkung der Fille des schidlichen Beteiligungserwerbs auf missbrauchliche
Gestaltungen kann auch nicht im Wege verfassungskonformer Auslegung erreicht werden.

Eine verfassungskonforme Auslegung kommt dann in Betracht, wenn eine Norm mehrere
Auslegungen zulésst, die teils zu einem verfassungswidrigen, teils zu einem
verfassungsméaBigen Ergebnis fithren (BVerfG Beschluss vom 2. April 2001, 1 BVvR
355/00, 1 BvR 409/00, 1 BvR 674/00, NJW 2001, 2160). § 8c KStG lésst eine derartige
Auslegung aber gerade nicht zu. Die Vorschrift ist vor dem Hintergrund der
Rechtsentwicklung zu § 8 Abs. 4 KStG a. F. eindeutig formuliert. Der mogliche Wortsinn
von § 8¢ KStG - als Grenze der Auslegung (vgl. BVerfG Beschluss vom 11. Juni 1980, 1
PBvU 1/79, BVerfGE 54, 277; BFH Vorlagebeschluss vom 19. April 2007, IV R 4/06,
BFH/NV 2007, 1780) - ist unmissverstandlich. Eine Beschrankung der Regelung auf
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missbrauchliche Gestaltungen widersprache dem erkennbaren Willen des Gesetzgebers
(ebenso BVerfG Beschluss vom 29. Mirz 2017, a. a. O., Rn. 152).

III. Verfassungsrechtliche Beurteilung

Der Senat ist der Uberzeugung, dass § 8c Satz 2 KStG a. F. insoweit gegen den
Gleichheitsgrundsatz (Art. 3 Abs. 1 GG) verstdBt, als bei der unmittelbaren Ubertragung
von mehr als 50 % des gezeichneten Kapitals an einer Korperschaft an einen Erwerber die
bis zum schédlichen Beteiligungserwerb nicht genutzten Verluste nicht mehr abziehbar
sind.

1.) Grundrechtsschutz

a) Das BVerfG hat zuletzt in seinem Beschluss vom 29. Mérz 2017 (a. a. O., Rn. 98 ff.)
ausgefiihrt, dass der allgemeine Gleichheitssatz (Art. 3 Abs. 1 GG) dem Gesetzgeber
gebietet, wesentlich Gleiches gleich und wesentlich Ungleiches ungleich zu behandeln (vgl.
BVerfGE 116, 164, 180; 122, 210, 230; 126, 268, 277; 133, 377, 407; stRspr). Er gilt fiir
ungleiche Belastungen wie auch fiir ungleiche Begiinstigungen (BVerfGE 110, 412. 431;
116, 164, 180; 122, 210, 230; 126, 268, 277). Weiter heifit es dort, dass es grundsitzlich
Sache des Gesetzgebers ist, diejenigen Sachverhalte auszuwéhlen, an die er dieselben
Rechtsfolgen kniipft und die er so als rechtlich gleich qualifiziert. Diese Auswahl muss er
jedoch sachgerecht treffen (BVerfGE 75, 108, 157; 107, 218, 244; 115, 381, 389; 141, 1, 38
Rn. 93). Genauere MaBstébe und Kriterien dafiir, unter welchen Voraussetzungen der
Gesetzgeber den Gleichheitssatz verletzt, lassen sich nicht abstrakt und allgemein, sondern
nur in Bezug auf die jeweils betroffenen unterschiedlichen Sach- und Regelungsbereiche
bestimmen (st. Rspr; vgl. BVerfGE 105, 73, 111; 107, 27, 45 f.; 112, 268, 279; 122, 210,
230; 126, 268, 277; 133, 377, 407 Rn. 74; 138, 136, 180 Rn. 121). Dabei ergeben sich je
nach Regelungsgegenstand und Differenzierungsmerkmalen aus dem allgemeinen
Gleichheitssatz im Sinne eines stufenlosen am Grundsatz der VerhiltnisméBigkeit
orientierten Priifungsmalstabs unterschiedliche Grenzen fiir den Gesetzgeber, die vom
bloBen Willkiirverbot bis zu einer strengen Bindung an VerhiltnisméBigkeitserfordernisse
reichen (st. Rspr; vgl. BVerfGE 110, 274, 291; 112, 164, 174; 116, 164, 180; 122, 210, 230;
126, 268, 277; 133,377,407 Rn. 74; 138, 136, 180 f. Rn. 121 f;; 141, 1, 38 f. Rn. 93).
Differenzierungen bediirfen stets der Rechtfertigung durch Sachgriinde, die dem
Differenzierungsziel und dem Ausmal der Ungleichbehandlung angemessen sind (vgl.
BVerfGE 124, 199, 220; 129, 49, 68; 130, 240, 253; 132, 179, 188 Rn. 30; 133, 59, 86 Rn.
72; 135,126, 143 Rn. 52; 141, 1, 38 Rn. 93).

b) Art. 3 Abs. 1 GG bindet den Steuergesetzgeber an den Grundsatz der Steuergerechtigkeit
(BVerfGE 6, 55, 70), der gebietet, die Besteuerung an der wirtschaftlichen
Leistungsfahigkeit auszurichten. Das gilt insbesondere im Einkommensteuerrecht, das auf
die Leistungsfahigkeit des jeweiligen Steuerpflichtigen hin angelegt ist (BVerfGE 43, 108,
120; 61, 319, 343 £.; 66, 214, 223; 82, 60, 86; 89, 346, 352; 127, 224, 248). Im Interesse
verfassungsrechtlich gebotener steuerlicher Lastengleichheit muss darauf abgezielt werden,
Steuerpflichtige bei gleicher Leistungsfahigkeit auch gleich hoch zu besteuern (horizontale
Steuergerechtigkeit), wihrend (in vertikaler Richtung) die Besteuerung hoherer
Einkommen im Vergleich mit der Steuerbelastung niedriger Einkommen dem
Gerechtigkeitsgebot geniigen muss (vgl. BVerfGE 82, 60, 89; 99, 246, 260; 107, 27, 46 {,;
116, 164, 180; 122, 210, 231; vgl. auch BVerfGE 117, 1, 30; 121, 108, 119 f.; 127, 1, 28;
132,179, 189 Rn. 32; 141, 1, 40 Rn. 96).

Der Grundrechtsschutz gilt auch fiir inldndische Kapitalgesellschaften, soweit die
Grundrechte ithrem Wesen nach auf diese anwendbar sind, Art. 19 Abs. 3 GG. Es ist
anerkannt, dass die Grundsitze der Besteuerung nach der Leistungsfahigkeit und damit das
objektive Nettoprinzip gleichermaflen im Bereich der Korperschaftsteuer gilt (BVerfG
Beschluss vom 12. Oktober 2010 - 1 BvL 12/07, DStR 2010, 2393). Die Korperschaftsteuer
bemisst sich nach dem Einkommen der Korperschaft und damit nach der Ertragskraft des
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Unternehmens. Nach § 8 Abs. 1 KStG bestimmt sich das Einkommen und die
Einkommensermittlung nach den Vorschriften des Einkommensteuerrechts. Danach
unterliegt auch im Bereich der Unternehmensbesteuerung grundsétzlich nur das
Nettoeinkommen, d.h. der Saldo aus Einnahmen und Betriebsausgaben der Besteuerung.

2.) Rechtfertigungsgriinde

Abweichungen vom Grundsatz der Besteuerung nach der Leistungsfahigkeit im
Einkommensteuerrecht bediirfen nach Art. 3 Abs. 1 GG der Rechtfertigung. Zu den
Rechtfertigungsgriinden hat das BVerfG in seinem Beschluss vom 29. Mirz 2017 (a. a. O.)
Folgendes ausgefiihrt:

a) Art. 3 Abs. 1 GG ist jedenfalls verletzt, wenn sich ein verniinftiger, sich aus der Natur
der Sache ergebender oder sonst wie sachlich einleuchtender Grund fiir die gesetzliche
Differenzierung oder Gleichbehandlung nicht finden ldsst (vgl. BVerfGE 1, 14, 52; 89, 132,
141; 105, 73, 110; 107, 27, 45 £,; 110, 412, 431 £.; 113, 167, 214; st. Rspr). Willkdir des
Gesetzgebers kann nicht schon dann bejaht werden, wenn er unter mehreren Losungen
nicht die zweckmaBigste, verniinftigste oder gerechteste gewahlt hat, vielmehr nur dann,
wenn sich ein sachgerechter Grund fiir eine gesetzliche Bestimmung nicht finden lésst
(BVerfGE 55, 72, 90; 89, 132, 141 f.). Dabei geniigt Willkiir im objektiven Sinn, das heif3t
die tatsichliche und eindeutige Unangemessenheit der Regelung in Bezug auf den zu
ordnenden Gesetzgebungsgegenstand (BVerfGE 4, 144, 155; 36, 174, 187; 55, 72, 90). Der
Spielraum des Gesetzgebers endet dort, wo die ungleiche Behandlung der geregelten
Sachverhalte nicht mehr mit einer am Gerechtigkeitsgedanken orientierten
Betrachtungsweise vereinbar ist, wo also ein einleuchtender Grund fiir die gesetzliche
Differenzierung fehlt (BVerfGE 9, 334, 337; 55, 72, 90; 76, 256, 329; 85, 176, 187; 101,
275,291; 115, 381, 389; 141, 1, 39 Rn. 94). Willkiir in diesem Sinne kann erst festgestellt
werden, wenn die Unsachlichkeit der Differenzierung evident ist (BVerfGE 12, 326, 333;
23,135, 143; 55, 72, 90; 89, 15, 23; 89, 132, 142; 99, 367, 389).

b) Bei der Auswahl des Steuergegenstandes beldsst der Gleichheitssatz dem Gesetzgeber
ebenso wie bei der Bestimmung des Steuersatzes einen weit reichenden
Entscheidungsspielraum (BVerfGE 127, 1, 27; 139, 285, 309 Rn. 72; st. Rspr.).
Steuerwiirdigkeitsentscheidungen beruhen wesentlich auf politischen Wertungen, die nach
dem Grundgesetz der Legislative zustehen und von ihr im Wege der Gesetzgebung
getroffen werden miissen. Die Entscheidung des Gesetzgebers ist deshalb nur daraufthin zu
iiberpriifen, ob sie auf sachwidrigen, willkiirlichen Erwidgungen beruht (vgl. BVerfGE 120,
1,29; 137, 350, 366 f. Rn. 42).

c¢) Der Grundsatz der gleichen Zuteilung steuerlicher Lasten (vgl. BVerfGE 120, 1, 44; 123,
1, 19) verlangt eine Umsetzung der Steuerwiirdigkeitsentscheidung, das heifit eine
gesetzliche Ausgestaltung der Steuer, die den Steuergegenstand in den Blick nimmt und mit
Riicksicht darauf eine gleichheitsgerechte Besteuerung des Steuerschuldners sicherstellt
(vgl. BVerfGE 123, 1, 19; 127, 224, 248).

aa) Unter dem Gebot mdglichst gleichmiBiger Belastung der betroffenen Steuerpflichtigen
muss die Ausgestaltung des steuerrechtlichen Ausgangstatbestandes folgerichtig im Sinne
von belastungsgleich erfolgen (vgl. BVerfGE 84, 239, 271; 93, 121, 136; 99, 88, 95; 99,
280, 290). Die Bemessungsgrundlage muss - in Einnahmen und Aufwand - den
wirtschaftlichen Vorgang sachgerecht aufnehmen und realitétsgerecht abbilden (BVerfGE
99, 280, 290). Ausnahmen von einer belastungsgleichen Ausgestaltung der mit der Wahl
des Steuergegenstandes getroffenen gesetzgeberischen Entscheidung (folgerichtigen
Umsetzung des steuerrechtlichen Ausgangstatbestandes) bediirfen eines besonderen
sachlichen Grundes, der die Ungleichbehandlung nach Art und Ausmal zu rechtfertigen
vermag (vgl. BVerfGE 105, 73, 125; 107, 27, 46 f.; 110, 412, 433; 116, 164, 180 f.; 122,
210,231; 123, 111, 120 £; 124, 282, 294 £.; 126, 268, 277 f.; 126, 40,417; 127, 1, 27 £,;
132,179, 189 Rn. 32; 137, 350, 366 Rn. 41; 138, 136, 181 Rn. 123; 139, 1, 13 Rn. 40; 139,
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285,309 f. Rn. 72; 141, 1, 40 Rn. 96). Der rein fiskalische Zweck staatlicher
Einnahmenerhdhung ist nach der Rechtsprechung des Bundesverfassungsgerichts nicht als
besonderer sachlicher Grund in diesem Sinne anzuerkennen (vgl. BVerfGE 105, 17, 45;
116, 164, 182; 122,210, 233; 141, 1, 41 Rn. 96).

bb) Unabhéngig von der Frage, ob sich allein aus dem Erfordernis eines "besonderen
sachlichen Grundes" fiir Abweichungen von einem steuerrechtlichen Ausgangstatbestand
erhohte Begriindungsanforderungen gegeniiber einem bloBen "sachlich einleuchtenden
Grund" fiir die Differenzierung im Sinne des Willkiirverbots ergeben (vgl.
Osterloh/NuB3berger, in: Sachs, GG, 7. Aufl. 2014, Art. 3 Rn. 142; Hey, in: Tipke/Lang,
Steuerrecht, 22. Aufl. 2015, § 3 Rn. 125; Kempny, JOR 64, S. 477, 484 ff.; Schon, JOR 64,
S. 515, 535; Thiemann, in: Emmenegger/Wiedmann, Linien der Rechtsprechung des
Bundesverfassungsgerichts, Bd. 2, 2011, S. 180, 189 f., 203 f.; ferner Schmehl, in:
Demokratie-Perspektiven, FS fiir Brun-Otto Bryde zum 70. Geburtstag, 2013, 457, 473),
steigen allgemein die Anforderungen an Rechtfertigungsgriinde fiir gesetzliche
Differenzierungen in dem Maf3e, in dem sich die Ungleichbehandlung von Personen oder
Sachverhalten auf die Ausiibung grundrechtlich geschiitzter Freiheiten auswirken kann
(BVerfGE 122, 210, 230; 126, 268, 277; 138, 136, 181 Rn. 122; 139, 285, 309 Rn. 71; 141,
1, 39 Rn. 94). Das gilt grundsétzlich auch fiir juristische Personen (BVerfGE 99, 367, 388
f.). Zudem verschirfen sich die verfassungsrechtlichen Anforderungen an den
rechtfertigenden Sachgrund, je weniger die Merkmale, an die die gesetzliche
Differenzierung ankniipft, fiir den Einzelnen verfiigbar sind (vgl. BVerfGE 88, 87, 96; 129,
49, 69; 138, 136, 181 Rn. 122) oder je mehr sie sich denen des Art. 3 Abs. 3 GG anndhern
(vgl. BVerfGE 88, 87, 96; 124, 199, 220; 131, 239, 256 f.; 133, 377, 408 Rn. 77; 138, 136,
181 Rn. 122; 141, 1, 39 Rn. 94).

cc) Der Gesetzgeber darf allerdings bei der Ausgestaltung der mit der Wahl des
Steuergegenstandes getroffenen Belastungsentscheidung generalisierende, typisierende und
pauschalierende Regelungen treffen, ohne allein schon wegen der damit unvermeidlich
verbundenen Hérten gegen den allgemeinen Gleichheitssatz zu verstoflen (vgl. BVerfGE
84,348, 359; 113, 167, 236; 126, 268, 278 f.; 133,377, 412 Rn. 86; st. Rspr.). Bei der
Ordnung von Massenerscheinungen ist er berechtigt, die Vielzahl der Einzelfille in dem
Gesamtbild zu erfassen, das nach den ihm vorliegenden Erfahrungen die
regelungsbediirftigen Sachverhalte zutreffend wiedergibt (vgl. BVerfGE 11, 245, 254; 78,
214, 227; 84, 348, 359; 122, 210, 232; 126, 268, 278; 133, 377, 412 Rn. 86).

Typisierung bedeutet, bestimmte in wesentlichen Elementen gleich geartete
Lebenssachverhalte normativ zusammenzufassen. Besonderheiten, die im Tatsdchlichen
durchaus bekannt sind, konnen generalisierend vernachlédssigt werden. Der Gesetzgeber
darf sich grundsétzlich am Regelfall orientieren und ist nicht gehalten, allen Besonderheiten
jeweils durch Sonderregelungen Rechnung zu tragen (vgl. BVerfGE 82, 159, 185 f.; 122,
210, 232; 126, 268, 279; 133, 377, 412 Rn. 87). Begiinstigungen oder Belastungen kénnen
in einer gewissen Bandbreite zum Zwecke der Verwaltungsvereinfachung nach oben und
unten pauschalierend bestimmt werden (BVerfGE 111, 115, 137). Die gesetzlichen
Verallgemeinerungen miissen allerdings von einer moglichst breiten, alle betroffenen
Gruppen und Regelungsgegenstinde einschlieBenden Beobachtung ausgehen (BVerfGE
122,210, 232 £.; 126, 268, 279; 132, 39, 49 Rn. 29; 133, 377, 412 Rn. 87). Insbesondere
darf der Gesetzgeber keinen atypischen Fall als Leitbild wihlen, sondern muss
realitétsgerecht den typischen Fall als Mafstab zugrunde legen (vgl. BVerfGE 116, 164,
182 f.; 122, 210, 232 £.; 126, 268, 279; 132, 39, 49 Rn. 29; 133, 377,412 Rn. 87; 137, 350,
375 Rn. 66). Zudem diirfen die tatsdchlichen Ankniipfungspunkte fiir die Typisierung den
Normzweck nicht verfehlen (vgl. BVerfGE 111, 115, 137; 132, 39, 56 f. Rn. 49; 133, 377,
412 Rn. 87).

Die Vorteile der Typisierung miissen im rechten Verhéltnis zu der mit ihr notwendig
verbundenen Ungleichheit der steuerlichen Belastung stehen (vgl. BVerfGE 110, 274, 292;
117, 1,31; 120, 1, 30; 123, 1, 19; 133,377,413 Rn. 88; 137, 350, 375 Rn. 66). Typisierung
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setzt voraus, dass die durch sie eintretenden Hérten und Ungerechtigkeiten nur unter
Schwierigkeiten vermeidbar wiren, lediglich eine verhéltnismaBig kleine Zahl von
Personen betreffen und das Ausmal} der Ungleichbehandlung gering ist (vgl. BVerfGE 63,
119, 128; 84, 348, 360; 126, 233, 263 f.; 133, 377, 413 Rn. 88).

3.) Verfassungsverstof3 im Streitfall

Nach MaBgabe der vorstehenden Grundsitze ist der Senat der Uberzeugung, dass § 8c Satz
2 KStG a. F. nicht mit Art. 3 Abs. 1 GG vereinbar ist. Die Regelung wird den
verfassungsrechtlichen Vorgaben an eine folgerichtige Umsetzung der steuerlichen
Belastungsentscheidungen nicht gerecht (a). Verfassungsrechtlich hinreichende sachliche
Griinde (b) hierfiir ergeben sich weder aus dem Gesichtspunkt der Missbrauchsbekdmpfung
(aa) noch aus den gesetzgeberischen Typisierungsbefugnissen (bb). Es liegt auch kein
verfassungskonformer Systemwechsel vor, der den Gesetzgeber von der Beachtung der
verfassungsrechtlichen Anforderungen an die folgerichtige Umsetzung steuerlicher
Belastungsentscheidungen befreien kdnnte (cc).

a) Die Anwendung von § 8c Satz 2 KStG a. F. fiihrt in Bezug auf die periodeniibergreifende
Verlustverrechnung zu einer unterschiedlichen Behandlung von Kapitalgesellschaften mit
und ohne Anteilseignerwechsel.

aa) Das BVerfG hat allerdings bislang offengelassen, ob und gegebenenfalls in welchem
Umfang der Gleichheitsgrundsatz (Art. 3 Avs. 1 GG) generell die Moglichkeit eines
veranlagungszeitraumiibergreifenden Verlustabzugs i. S. von § 10d EStG erfordert
(BVerfG Beschluss vom 29. Mirz 2017, a. a. O.). Der Gesetzgeber ist jedenfalls von
Verfassungswegen nicht gehalten, die Verlustverrechnung uneingeschriankt zuzulassen. Die
Beschrinkung des Verlustvortrags auf bestimmte Einkunftsarten und damit der Ausschluss
anderer Einkunftsarten von jeglichem Verlustvortrag ist ebenso wenig verfassungsrechtlich
beanstandet worden wie die Beschrinkung des Verlustvortrags auf bestimmte, durch
Betriebsvermogensvergleich ermittelte Betriebsverluste (BVerfG Beschluss vom 8. Mérz
1978, 1 BvR 117/78, DB 1978, 1764; vgl. auch BVerfG-Beschluss vom 30. Oktober 1980,
1 BvR 785/80, HFR 1981, 181). Unter Beriicksichtigung des Verfassungsgrundsatzes der
Besteuerung nach der wirtschaftlichen Leistungsfihigkeit sind auch keine
verfassungsrechtlichen Bedenken gegen eine Beschrinkung des Verlustabzugs auf einen
einjahrigen Verlustriicktrag und einen fiinfjdhrigen Verlustvortrag gesehen worden
(BVerfG Beschluss vom 22. Juli 1991, 1 BvR 313/88, DStR 1991, 1278). Dagegen ist der
vollige Ausschluss der Verlustverrechnung bei laufenden Einkiinften aus der Vermietung
beweglicher Gegensténde (§ 22 Nr. 3 Satz 3 EStG 1983) fiir verfassungswidrig erklért
worden (BVerfG Beschluss vom 30. September 1998, 2 BvR 1818/91, BVerfGE 99, 88;
sieche dazu auch BFH Beschluss vom 26. August 2010, I B 49/10, BFH/NV 2010, 2356 m.
w. N.).

Wenn der Gesetzgeber danach den Verlustabzug grundsétzlich beschrénken darf, muss er
sich dabei aber an der folgerichtigen Umsetzung der gesetzlichen Belastungsentscheidung
orientieren. Hieran fehlt es im Streitfall, denn der Gesetzgeber benachteiligt damit
Kapitalgesellschaften mit Anteilseignerwechsel gegeniiber solchen ohne
Anteilseignerwechsel, ohne dass ein sachlich einleuchtender Grund fiir die gesetzliche
Differenzierung vorhanden ist.

bb) In seiner Entscheidung zur Verfassungswidrigkeit von § 8c Satz 1 KStG a. F. hat das
BVerfG festgestellt (Beschluss vom 29. Mirz 2017, a. a. O., Rn. 110 ff.), dass der
Gesetzgeber Korperschaften im Sinne von § 1 KStG, insbesondere Kapitalgesellschaften,
eine eigenstiandige und objektive Leistungsfahigkeit zuerkennt, die von der individuellen
und subjektiven Leistungsfahigkeit der hinter der Kapitalgesellschaft stehenden Personen
getrennt ist und unabhingig von dieser besteuert wird. Er misst die Leistungsfahigkeit der
Kapitalgesellschaft nach deren Einkommen (§§ 7 f. KStG) und damit nach der Ertragskraft
des Unternehmens. Damit behandelt der Gesetzgeber unternehmerische Tatigkeiten





82

83

84

Seite 14 von 19

steuerlich unterschiedlich je nachdem, ob sie in Gestalt von Personen- oder
Kapitalgesellschaften ausgeiibt werden. Wahrend Gewinne aus einer unternehmerischen
Tatigkeit in Form einer Personengesellschaft den Gesellschaftern zugerechnet werden, folgt
der Gesetzgeber bei der Kapitalgesellschaft einer formellen Betrachtungsweise, die die
rechtliche Selbstindigkeit der Kapitalgesellschaft gegeniiber den dahinter stehenden
Personen betont und in den Vordergrund riickt (Trennungsprinzip).

Das Korperschaftsteuerrecht basiert danach auf dem Grundgedanken des
Trennungsprinzips: Wer Beteiligter der Kapitalgesellschaft ist, hat keinen Einfluss auf die
Leistungsfahigkeit. Die Kapitalgesellschaft schirmt ihre Vermogenssphére gegeniiber ihren
Anteilseignern ab. Diese Abschirmung bewirkt, dass in der abgeschirmten
Vermdgenssphire eine eigenstdndige und objektive Leistungsfahigkeit entsteht, die von der
individuellen und subjektiven Leistungsféhigkeit der hinter der Kapitalgesellschaft
stehenden Personen getrennt und unabhingig von ihr besteuert werden darf (BVerfG
Beschluss vom 29. Mirz 2017, a. a. O.; siehe auch Beschliisse vom 21. Juni 2006, 2 BvL
2/99, BVerfGE 116, 164, 198 f.; und vom 12. Oktober 2010, 1 BvL 12/07, BVerfGE 127,
224, 250; Driien, GmbHR 2008, 393, 398). Das Steuerrecht nimmt damit bei der
Bestimmung verschiedener Zurechnungssubjekte steuerlicher Leistungsfahigkeit -
verfassungsrechtlich unbedenklich - die zivilrechtliche Grundentscheidung auf, nach der bei
Personengesellschaften das Gesellschaftsvermdgen den Gesellschaftern zugerechnet wird
(vgl. § 718 des Biirgerlichen Gesetzbuches i. V. m. § 105 Abs. 3, § 161 Abs. 2 des
Handelsgesetzbuches (HGB)), wihrend das Vermogen der Kapitalgesellschaften gegeniiber
dem Vermogen ihrer Gesellschafter grundsitzlich selbstindig ist (vgl. BVerfG Beschliisse
vom 12. Oktober 2010, 1 BvL 12/07, DStR 2010, 2393 m. w. N.; vom 21. Juni 2006, 2 BvL
2/99, DStR 2006, 1316). Der Gesetzgeber muss das Trennungsprinzip und damit die
originidre Leistungsfihigkeit der Kapitalgesellschaft als einmal getroffene
Belastungsentscheidung folgerichtig im Sinne der Belastungsgleichheit umsetzen und darf
hiervon nur aufgrund sachlicher Griinde abweichen (BVerfG Urteil vom 9. Dezember 2008,
2 BvL 1/07, BFH/NV 2009, 338).

cc) § 8c KStG behandelt Kapitalgesellschaften bzgl. der Bestimmung ihrer
steuerpflichtigen Einkiinfte unterschiedlich je nachdem, ob ein schédlicher
Beteiligungserwerb erfolgt ist oder nicht. Das BVerfG hat hierin fiir § 8c Satz 1 KStG a. F.
eine systemwidrige Abweichung von der gesonderten Besteuerung der Korperschaft
gesehen, fiir die es keinen sachlich rechtfertigen Grund gibt (Beschluss vom 29. Mérz 2017,
a.a. 0., Rn. 115 ff., 145).

Gleiches gilt auch fiir § 8c Satz 2 KStG a. F., auch in dieser Fallgestaltung wird das
Trennungsprinzip durchbrochen. Fiir die Beurteilung der steuerlichen Leistungsfahigkeit
des Steuersubjekts Kapitalgesellschaft wird ebenfalls auf die Ebene der Anteilseigner
durchgegriffen. Der Gesetzgeber verfolgt mit Satz 2 dieselben objektiven Zwecke wie mit
Satz 1 und bedient sich derselben Systematik. Er kniipft in Satz 2 lediglich strengere
Rechtsfolgen - vollstdndiger Verlustuntergang - an engere Tatbestandsmerkmale - es
werden mehr als 50 % der Anteile {ibertragen anstatt nur mehr als 25 % - (vgl.
Kessler/Egelhof/Probst, DStR 2017, 1289, 1295). Die Frage, wer Gesellschafter der
Kapitalgesellschaft ist und wer sie kontrolliert, hat aber nichts mit der wirtschaftlichen
Leistungsfahigkeit der Gesellschaft zu tun. Das fiir den Verlustuntergang mafigebliche
Tatbestandsmerkmal der VerduBerung der Beteiligung erfiillt nur der Anteilseigner und
kann von der Kapitalgesellschaft grundsitzlich nicht einmal beeinflusst werden (in diesem
Sinne auch Thiel, FS fiir Schaumburg, 2009, 515, 532; Hey, BB 2007,1303, 1306; Wiese,
DStR 2007, 741, 744, Suchanek in H/H/R § 8c Rz. 5; Frotscher/Frotscher, KStG, § 8c Rz.
11; Driien, Ubg 2010, 543; Oenings, FR 2008, 606; Schwedhelm, GmbHR 2008, 404,
Lenz/Ribbrock, BB 2008, 587; Hans, FR 2007, 775). Die Beteiligung ermoglicht es dem
Anteilseigner, die Geschicke der Kapitalgesellschaft zu bestimmen, ermoglicht aber nicht
umgekehrt der Kapitalgesellschaft, die Entscheidungen der Anteilseigner zu beeinflussen
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(Thiel, FS Schaumburg, 515, 532; Hohmann, Beschrinkung des subjektiven
Verlusttransfers im Kapitalgesellschaftsrecht, 177).

Besonders problematisch ist der Durchgriff auf die Anteilseignerebene vor dem
Hintergrund, dass es zu einem unwiderruflichen und vollstéindigen - nicht nur anteiligen -
Untergang der Verluste der Kapitalgesellschaft kommt.

b) Sachliche Rechtfertigungsgriinde sind - ebenso wenig wie bei der Anordnung des
quotalen Verlustuntergangs nach § 8c Satz 1 KStG a. F. - nicht erkennbar.

aa) Das BVerfG hat fiir den anteiligen Verlustuntergang entschieden, dass bei der
Ubertragung von mehr als 25 % der Anteile gem. § 8c Satz 1 KStG a. F. bereits ein VerstoR
gegen das Willkiirverbot vorliegt, weil es an einem sachlich einleuchtenden Grund fiir die
gesetzliche Differenzierung fehlt (BVerfG Beschluss vom 29. Mérz 2017, a. a. O. Rn. 121).
Konzipiert als einfachere und zielgenauere Verlustabzugsbeschriankung bei Korperschaften
als Ersatz fiir die bis dahin geltende sog. Mantelkaufregelung des § 8 Abs. 4 KStG a. F.
diene § 8c KStG jedenfalls auch der Vermeidung von Gestaltungen zur Steuerumgehung,
deren Einddmmung beim Verlustabzug sich in der Zeit vor Schaffung von § 8c KStG als
notwendig, aber nach dem vormaligen Konzept nicht als praktikabel erwiesen hatte. Die
Grenzen zulédssiger Typisierung seien iiberschritten, wenn zur Erfassung solcher
Gestaltungen allein an die Ubertragung eines Anteils von mehr als 25 % angekniipft werde.
Eine gesetzliche Typisierung diirfe sich nicht einen atypischen Fall als Leitbild wéhlen,
sondern miisse sich realitatsgerecht am typischen Fall orientieren (vgl. BVerfG Beschluss
vom 29. Mirz 2017, a. a. O. und in BVerfGE 116, 164, 182 f.; 122, 210, 232 f.; 126, 268,
279; 132, 39, 49 Rn. 29; 133,377,412 Rn. 87; 137, 350, 375 Rn. 66). Daran fehlt es,
soweit § 8c Satz 1 KStG a. F. eine Missbrauchsverhinderung bezweckt (ebenso Suchanek,
in Herrmann/Heuer/Raupach, EStG/KStG, § 8c KStG Rn. 5; Driien, StuW 2008, 3, 13;
ders., Ubg 2009, 23, 28; Emst, [FSt-Schrift Nr. 470, 63; Hey, BB 2007, 1303, 1305; dies.,
StuW 2008, 167, 171; Thiel, FS fiir Schaumburg, 2009, 515, 536 f.; Wiese, DStR 2007,
741, 744). Der typische Missbrauchsfall "Mantelkauf" ist dadurch gekennzeichnet, dass
eine Kapitalgesellschaft, die noch iiber Verlustvortrige verfiigt, aber mangels
Geschiftsbetriebs und nennenswerten Betriebsvermdgens sonst nur einen leeren Mantel
darstellt, von einem Investor mit einer neuen gewinntriachtigen Aktivitit gefiillt wird, um
die Verluste nutzbar zu machen. Diese Missbrauchskonstellation hat im Tatbestand des § 8c
Satz 1 KStG a. F. keinen Niederschlag gefunden (BVerfG Beschluss vom 29. Mérz 2017, a.
a. O., Rn. 128).

Diese Erwédgungen gelten - letztlich noch verstarkt - auch fiir die hier streitige Regelung des
vollstindigen Verlustunterganges bei einer Anteilsiibertragung von mehr als 50 % nach
MaBgabe von § 8c Satz 2 KStG a. F. Der Erwerb einer Beteiligung von mehr als 50 % an
einer Kapitalgesellschaft indiziert alleine ebenso wenig wie der Erwerb einer Beteiligung
von mehr als 25 % eine missbriuchliche Gestaltung. Fiir die Ubertragung einer derartigen
Beteiligung an einer (Verlust-) Gesellschaft kann es vielfiltige Griinde geben, die nicht
regelmiBig in der Intention bestehen, die Verluste fiir ein anderes Unternehmen des neuen
Anteilseigners nutzbar zu machen, etwa Ubertragungen im Wege der vorweggenommenen
Erbfolge. § 8c Satz 2 KStG a. F. liegt damit ebenso wenig wie Satz 1 ein typischer
Missbrauchsfall als Ausgangspunkt fiir eine generalisierende Regelung zugrunde (ebenso
zuletzt KeBler/Egehof/Probst, DStR 2017,1289, 1296; Gosch, GmbHR 2017, 695, 697;
Kenk/Uhl-Ludéscher, BB 2017, 1623, 1626; Suchanek, FR 2017, 587; Roth, Ubg 2017,
366, 371; Mirbach, kosdi 2017, 20330, 20332; DreBler, Der Konzern 2017, 326, 330). So
bildet auch und gerade der Streitfall nicht den Missbrauchsfall, sondern einen "Normalfall"
ab, das Entstehen von Anfangsverlusten in den ersten beiden Jahren seit der Griindung der
Gesellschaft, der Aufnahme eines Minderheitsgesellschafters in der Folgezeit sowie
schlieBlich der Ubertragung des Anteils des Mehrheitsgesellschafters an eine
Konzerngesellschaft.
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Wie gravierend und in der Wirkung iiberschieBend die Regelung ist, wird auch daran
deutlich, dass bereits die Ubertragung von 50,01 % der Anteile als missbriuchliche
Gestaltung anzusehen ist mit der Folge des vollstindigen Verlustuntergangs, wéihrend bei
der Ubertragung von 50 % der Anteile nur ein anteiliger Verlustuntergang entsprechend §
8c Satz 1 KStG a. F. vorgesehen war.

bb) Auch die Grundannahme des Gesetzgebers bei der Ausgestaltung von § 8¢ KStG, dass
sich die wirtschaftliche Identitét einer Gesellschaft durch das wirtschaftliche Engagement
eines anderen Anteilseigners (oder Anteilseignerkreises) dndert und deshalb die in fritherer
Zeit erwirtschafteten Verluste unberiicksichtigt bleiben, soweit sie auf dieses neue
wirtschaftliche Engagement entfallen (Bt-Drs. 16/4841, S. 76), vermag den Wegfall des
Verlustabzugs nicht zu rechtfertigen. Zum einen widerspricht die so formulierte Annahme
bereits einer Regelung, ab einem Erwerb von mehr als 50 % den Verlustabzug vollstindig
entfallen zu lassen, sie konnte allenfalls fiir einen quotalen Verlustuntergang, wie in § 8c
Satz 1 KStG a. F. geregelt, herangezogen werden. Zum anderen und vor allem verkennt
diese Annahme die Grundsdtze der wirtschaftlichen Identitét des Steuersubjekts
Kapitalgesellschatft.

Bei der Ausgestaltung von § 8¢ KStG hat sich der Gesetzgeber von dem im Steuerrecht
anerkannten Grundsatz leiten lassen, dass beim steuerlichen Verlustabzug dasjenige
Steuersubjekt, das den Verlustabzug nutzen mdchte, mit demjenigen Steuersubjekt
identisch sein muss, das den Verlust erlitten hat (BVerfG Beschluss vom 29. Mérz 2017, a.
a. O., Rn. 130 ff. unter Hinweis auf BFH Urteil vom 8. Januar 1958, 1131/57 U, BStBI III
1958, 97; Beschluss des GroB3en Senats vom 17. Dezember 2007, GrS 2/04, BStBI 11 2008,
608). Bei der Beurteilung der fiir den Verlustabzug erforderlichen steuerrechtlichen
Personengleichheit von Korperschaften kommt es nach der fachgerichtlichen
Rechtsprechung (BFH Urteile vom 8. Januar 1958, 1 131/57 U, BStBI1 III 1958, 97; vom 15.
Februar 1966, 1 112/63, BStBI1 III 1966, 289; vom 17. Mai 1966, I 141/63, BStBI 111 1966,
513, vom 19. Dezember 1973, I R 137/71, BStBI II 1974, 181) seit jeher nicht allein auf die
biirgerlich-rechtlichen Gegebenheiten an. Ausschlaggebend ist in diesem Zusammenhang
vielmehr eine wirtschaftliche Betrachtungsweise. Sie beriicksichtigt die Besonderheiten der
tatsdchlichen Gestaltung und den Zweck der Steuernorm und ist vom BVerfG vor dem
Hintergrund von Art. 3 Abs. 1 GG ausdriicklich gebilligt worden (BVerfG Beschluss vom
26. Mérz 1969, 1 BvR 512/66, BStBI 11 1969, 331).

Der Begriff der "wirtschaftlichen Identitét" ist nicht eindeutig. Der BFH sah ihn als
schwierig und zweifelhaft an (Urteil vom 8. Januar 1958, 1 131/57 U, BStBI III 1958, 97).
In der Folgezeit vor der Anderung der Rechtsprechung des BFH (Urteil vom 29. Oktober
1986, I R 318/83, 1R 319/83, I R 318-319/83, BStBI1 II 1987, 310), die zum Erlass von § 8
Abs. 4 KStG gefiihrt hat, stellte er auf die Identitdt des personlichen und des sachlichen
Substrats der Kapitalgesellschaft im Jahre des Entstehens und des Abzugs des Verlustes ab
(vgl. im einzelnen BVerfG Beschluss vom 29. Mérz 2017, a. a. O., Rn. 130 ff.). Die
wirtschaftliche Identitét einer Kapitalgesellschaft werde nicht allein durch die Personen der
Anteilseigner, sondern jedenfalls auch, wenn nicht sogar nur (vgl. BFH Urteil vom 20.
August 2003, I R 61/01, BStBI I1 2004, 616) durch den Unternehmensgegenstand und das
Betriebsvermdgen geprégt (vgl. BFH Urteile vom 28. Mai 2008, I R 87/07, BFH/NV 2008,
2129; vom 12. Oktober 2010, I R 64/09, BFH/NV 2011, 525). Vor diesem Hintergrund hat
das BVerfG entschieden, dass eine Anderung der wirtschaftlichen Identitit der
Kapitalgesellschaft nicht typisierend angenommen werden kann, wenn alleiniges
Ankniipfungsmerkmal die Ubertragung eines Anteils von mehr als 25 % des gezeichneten
Kapitals innerhalb von fiinf Jahren ist (Beschluss vom 29. Midrz 2017, a. a. O.).

Ein Verlust der wirtschaftlichen Identitdt kann aber ebenso wenig definiert und normativ
erfasst werden, wenn als alleiniges Merkmal auf eine Ubertragung von mehr als 50 % des
gezeichneten Kapitals abgestellt wird. Zwar ermoglicht der Erwerb einer
Mehrheitsbeteiligung dem Anteilseigner, unmittelbar Einfluss auf die Geschicke der
Gesellschaft zu nehmen und ggfs. die Verluste durch entsprechende unternehmerische
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Entscheidungen zu eigenen Zwecken zu nutzen. Allerdings gilt dies nur dann, wenn nicht
nur kapitalméBig eine Mehrheitsbeteiligung erworben wird, sondern damit zugleich eine
Mehrheit der Stimmrechte verbunden ist (vgl. Kessler/Egelhof/Probst, DStR 2017, 1289,
1296). Entscheidend ist aber, dass die Gesellschaft allein durch die Mdglichkeit einer
Einwirkung auf die unternehmerischen Entscheidungen nicht zu einer "anderen" wird,
vielmehr kann dies erst anhand von Maflnahmen beurteilt werden, die die Gesellschafter
tatséchlich treffen (siche dazu auch BVerfG Beschluss vom 29. Mérz 2017, a. a. O. Rn.
140).

Die unwiderlegbare Vermutung, dass bereits die Moglichkeit der Einflussnahme des
Anteilserwerbers fiir die wirtschaftliche Identitit der Gesellschaft maf3geblich sein soll,
tragt ebenso wenig bei dem Erwerb einer Mehrheitsbeteiligung wie einer
Minderheitsbeteiligung im Falle von § 8c Satz 1 KStG a. F. (ebenso
Kessler/Egelhof/Probst, DStR 2017, 1289, 1296; Roth, Ubg 2017, 366, 371; Kenk/Uhl-
Ludascher, BB 2017, 1623, 1626; Gosch, GmbHR 2017, 695, 697; Mirbach, késdi 2017,
20330, 20332; DreBler, Der Konzern 2017, 326, 330). Die Motivlage fiir den Erwerb einer
Mehrheitsbeteiligung kann vielgestaltig sein, neben strategischen Investoren, die eigene
operative, unternehmerische Interessen verfolgen und deshalb hiufig Umstrukturierungen
bei der Zielgesellschaft vornehmen werden, um Synergieeffekte zu maximieren, gibt es
auch Finanzinvestoren, z. B. Private-Equity-Investoren, die lediglich ihre Beteiligung
mittelfristig mit Gewinn verdufern wollen und keinen groBBeren Einfluss auf die
Unternehmenspolitik anstreben (z. B. Kessler/Egelhof/Probst, DStR 2017, 1289, 1296, m.
w. N.). Auch bei dem "Extrembeispiel” einer tiefgestaffelten Gesellschafterstruktur stellt
sich in besonderem Maf3e die Frage, warum sich die Identitit einer juristischen Person
dndern soll, nur weil sich durch "Umhéingen" der Beteiligten auf einer dritten oder vierten
Beteiligungsebene die personalen Verhéltnisse dndern (vgl. Gosch in
Kube/Mellinghoff/Morgenthaler/Palm/Puhl/Seiler, FS fiir Kirchhof, 2013, S. 306).

Vor diesem Hintergrund kann nicht typisierend angenommen werden, dass sich allein
infolge des Erwerbs einer Mehrheitsbeteiligung die wirtschaftliche Identitit der
Gesellschaft dndert (ebenso Kessler/Egelhof/Probst, DStR 2017, 1289, 1296, Mirbach,
kosdi 2017, 20330, 20332; Ernst/Roth, Ubg 2017, 366, 371; Gosch, GmbHR 2017, 697;
Kenk/Uhl-Ludéscher, BB 2017, 1623, 1627). Der Verzicht auf jegliche weitere
Voraussetzungen, die an das Substrat der Gesellschaft wie deren Betriebsvermogen
und/oder Unternehmensgegenstand ankniipfen, reicht zur Uberzeugung des vorlegenden
Senats auch im Falle der Ubertragung von mehr als 50 % der Anteile nicht aus, den Fall der
Anderung der wirtschaftlichen Identitit realititsgerecht zu erfassen.

Ebenso wie bei § 8c Satz 1 KStG werden mit dem alleinigen Abstellen auf das Merkmal der
Ubertragung von mehr als 50 % der Anteile nicht nur in einem Randbereich Fille erfasst, in
denen Betriebsvermogen, Unternehmensgegenstand und der Geschiftsbetrieb von der
Anteilsiibertragung nicht beriihrt und nicht veréndert werden sollen. In diesen
Konstellationen, zu denen auch der Streitfall gehort, verfehlt es den Normzweck der
Erfassung von Anderungen der wirtschaftlichen Identitiit einer Kapitalgesellschaft und ist
deshalb als alleiniges Typisierungsmerkmal ungeeignet (s. a. BVerfG Beschluss vom 29.
Mirz 2017, a. a. O., Rn. 143).

Dass die Fokussierung auf die Anteilsiibertragung letztlich nicht tragféhig ist, belegt auch
die mit Wirkung vom 1. Januar 2016 durch das Gesetz zur Weiterentwicklung der
steuerlichen Verlustverrechnung bei Korperschaften vom 20. Dezember 2016 (BGBI I S.
2998) eingefiihrte Regelung des § 8d KStG zum "Fortfiihrungsgebundenen Verlustvortrag",
der mafBigeblich auf die Unternehmensfortfiihrung abstellt, das Unterhalten ausschlieBlich
desselben Geschéftsbetriebes, mit dem die vom Gesetzgeber erkannte iiberschieBende
Wirkung von § 8c Satz 1 und 2 KStG a. F. eingedimmt werden sollte (vgl. Engelen/Barsch,
Der Konzern 2017, 22).





99

100

101

102

Seite 18 von 19

Soweit Frotscher (in Frotscher/Driien, KStG/GewStG/UmwStG, § 8c Rn. 11d; im Ergebnis
dhnlich, ohne nidhere Begriindung FG Sachsen, Urteil vom 16. Mérz 2011, 2 K 1689/10,
EFG 2011, 1457, Rev. I R 31/11) es demgegeniiber nicht fiir "schlechthin" sachwidrig hilt,
an die durch den Erwerb einer Beteiligung von mehr als 50 % indizierte
Beherrschungsmdglichkeit, die es dem Gesellschafter auch erlaube, mittelbar iiber die
Nutzung der Verlustvortrige zu verfiigen, eine ungiinstige steuerliche Regelung zu
kniipfen, kann dem nicht gefolgt werden. Auch wenn an eine Beteiligung von mehr als 50
% anderenorts bestimmte steuerliche Folgerungen gekniipft werden, wie z. B. die
Moglichkeit der Organschaft aufgrund finanzieller Eingliederung (§ 14 Abs. 1 Satz 1 Nr. 1
KStG) und der Konsolidierung in der Konzernrechnungslegung (§ 290 Abs. 2 HGB), und
damit dort eine Abweichung vom Trennungsprinzip vollzogen werden mag, rechtfertigt
dies nicht die streitgegensténdliche Regelung bzw. vollstindige Aufgabe des
Trennungsprinzips. Unabhéngig von der Frage, inwieweit durch die genannten Regelungen
das Trennungsprinzip tatsdchlich beriihrt wird, handelt es sich um Spezialbestimmungen im
Rahmen von organschaftlichen oder Konzernstrukturen, die im Zusammenhang mit
letztlich den Steuerpflichtigen begiinstigenden Regelungen stehen. Demgegeniiber wirkt
der Wegfall jeglichen Verlustabzugs bei der Ubertragung eines Anteils von mehr als 50 %
ausschlieBlich nachteilhaft. Immerhin hélt auch Frotscher § 8c Satz 2 KStG dann fiir
verfassungswidrig, soweit Anteilsiibertragungen sich auf Gesellschafter auswirken, die an
den Anteilsiibertragungen nicht beteiligt sind (Frotscher in Frotscher/Driien, KStG § 8c
KStG, Rn.11 [; s. a. Hohmann, Beschrankung des subjektbezogenen Verlusttransfers im
Kapitalgesellschaftsteuerrecht, S. 207 £.).

cc) Ein sachlicher Differenzierungsgrund ergibt sich - ebenso wenig wie bei § 8¢ Satz 1
KStG a. F. - aus dem Gedanken der Unternehmeridentitit als Voraussetzung fiir den
Verlustabzug.

Wie das BVerfG zu § 8c Satz 1 KStG a. F. entschieden hat (Beschluss vom 29. Méarz 2017,
a. a. 0.), dient die Kapitalgesellschaft zwar ungeachtet ihrer rechtlichen Eigenstiandigkeit
wirtschaftlich den Erwerbszwecken der Gesellschafter. § 8c KStG a. F. stellt aber fiir die
Verlustverrechnung auf die Verhéltnisse der Gesellschafter ab. Bei diesem Versténdnis der
Norm kommt es zu einer Verschiebung im Zusammenspiel von Korperschaftsteuer und
Einkommensteuer; die Besteuerung von Kapitalgesellschaften wird gesetztechnisch
derjenigen von Personengesellschaften angenéhert, die grundsétzlich nach dem
Transparenzprinzip erfolgt. Diese Annidherung ist jedoch nur ein Einzelaspekt, die weder
nach ihrem Ziel noch nach ihrer Wirkung auf eine transparente Besteuerung von
Kapitalgesellschaften ausgerichtet ist. Weil sie nicht nur zu einer Ungleichbehandlung von
Kapitalgesellschaften, sondern auch zu einer neuen Ungleichbehandlung von
Kapitalgesellschaften einerseits und Personengesellschaften und Einzelunternehmern
andererseits fiihrt, bietet sie keinen sich aus der Natur der Sache ergebenden oder sonst
sachlich einleuchtenden Grund fiir die gesetzliche Differenzierung.

Eine Anndherung an die transparente Besteuerung von Personengesellschaften war vom
Gesetzgeber auch nicht beabsichtigt. Vielmehr soll es nach Gesetzesbegriindung fiir die
Besteuerung der Korperschaft als solcher auf die Identitét der Gesellschaft und nicht auf die
der Gesellschafter ankommen. Der Wechsel der Anteilseigner sollte nur der MalBstab fiir
die Anderung der wirtschaftlichen Identitit der Gesellschaft sein (BVerfG Beschluss vom
29. Mirz 2017, a. a. O., Rn. 147).

Noch deutlicher als im Falle des quotalen Verlustuntergangs nach § 8c Satz 1 KStG a. F.
betrifft der vollstindige Wegfall des Verlustabzugs nach Satz 2 auch die verbleibenden
Altgesellschafter, weil wegen der eigenen Steuerpflicht der Korperschaft auch ihr
Gewinnanteil belastet wird. Anders als beim ausscheidenden Gesellschafter einer
Personengesellschaft und beim Einzelunternehmer, der sein Unternehmen verduf3ert, geht
der Verlustabzug des ausscheidenden Gesellschafters der Kapitalgesellschaft endgiiltig
unter, eine Verrechnung mit dem VerduBerungserlos und zukiinftigen Einnahmen ist
ausgeschlossen.
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Das BVerfG hat allerdings festgestellt, dass es ohne die Regelung in § 8c KStG anders als
bei Personengesellschaften auch jenseits von Mantelkaufmissbrauchsféllen zu einer
Monetarisierung von Verlusten kommen konne, weil die Moglichkeit des Verlustabzugs
den Wert des Anteils erhoht und mit dem Kaufpreis vergiitet wird. Der ausscheidende
Gesellschafter konne dadurch den Wert des Verlustabzugs sofort realisieren, ohne dass es
in seiner Person auf kiinftige Einkiinfte oder Einschrankungen durch eine
Mindestbesteuerung ankomme. Darin ist aber kein Missbrauch der Verlustnutzung zu
sehen, solange sich die (wirtschaftliche) Identitit der Gesellschaft nicht dndert, sondern
eine systembedingte Folge der Entscheidung des Gesetzgebers fiir eine gesonderte
Besteuerung der Korperschaft, an der er auch nach Einfithrung von § 8¢ KStG festgehalten
habe, wihrend umgekehrt § 8¢ KStG von dieser Entscheidung systemwidrig abweiche (Rn.
149).

dd) Als Rechtfertigungsgrund fiir eine Abweichung von dem das Korperschaftsteuerrecht
beherrschende Trennungsprinzip scheidet schlielich auch der rein fiskalische Zweck der
Gegenfinanzierung der Unternehmensteuerreform 2008 (Vgl. Bt-Drs. 16/4841, S. 33 ff., 43)
aus (vgl. zuletzt BVerfG Beschluss vom 29. Mérz 2017, a. a. O. Rn. 150).

IV. Weitere Verfassungsverstofie

Ob und inwieweit § 8¢c KStG a. F. auch unter dem Gesichtspunkt eines VerstoB3es gegen
Art. 14 GG verfassungswidrig ist, ldsst der Senat offen. Die zuvor dargelegte
Unvereinbarkeit mit Art. 3 Abs. 1 GG reicht aus, um die Vorlage zu rechtfertigen (Art. 100
Abs. 1 GGi. V. m. § 80 Abs. 2 Satz 1 BVerfGG; Maunz/Schmidt-Bleibtreu/Klein/Bethge,
Bundesverfassungsgerichtsgesetz, § 80 Rz. 114). Die Beurteilung sonstiger
verfassungsrechtlicher Fragen und Vorfragen obliegt allein dem BVerfG; sie gehort nicht
zur Begriindung des Vorlagebeschlusses (vgl. BVerfG Beschliisse vom 22. Juni 1995, 2
BvL 37/91, BStBI II 1995, 655, 660; Maunz/Schmidt-Bleibtreu/Klein/Bethge,
Bundesverfassungsgerichtsgesetz, § 80 Rz. 277, 296 ft.).










Leitsatz

zum Beschluss des Zweiten Senats vom 29. Marz 2017
-2 BvL 6/11 -

Zur Ungleichbehandlung von Kapitalgesellschaften beim Verlustabzug
infolge eines schadlichen Beteiligungserwerbs nach § 8c Satz 1 KStG
(jetzt § 8c Absatz 1 Satz 1 KStG)
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BUNDESVERFASSUNGSGERICHT
-2 BvL 6/11 -

IM NAMEN DES VOLKES

In dem Verfahren
zur verfassungsrechtlichen Priifung,

ob § 8c Satz 1 des Korperschaftsteuergesetzes in der Fassung des Un-
ternehmensteuerreformgesetzes 2008 vom 14. August 2007 (Bundesgesetzblatt
I S. 1912) mit Art. 3 Abs. 1 des Grundgesetzes insoweit vereinbar ist, als bei der
unmittelbaren Ubertragung innerhalb von flinf Jahren von mehr als 25 Prozent
(im Streitfall 48 Prozent) des gezeichneten Kapitals an einer Korperschaft an
einen Erwerber (schadlicher Beteiligungserwerb) insoweit die bis zum
schadlichen Beteiligungserwerb nicht ausgeglichenen oder abgezogenen nega-
tiven Einkunfte (nicht genutzte Verluste) nicht mehr abziehbar sind,

- Aussetzungs- und Vorlagebeschluss des Finanzgerichts Hamburg
vom 4. April 2011 - 2 K 33/10 -

hat das Bundesverfassungsgericht - Zweiter Senat -
unter Mitwirkung der Richterinnen und Richter
Prasident VoRRkuhle,
Huber,
Hermanns,
Mdller,
Kessal-Wulf,
Konig,
Maidowski,
Langenfeld

am 29. Marz 2017 beschlossen:
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1. § 8c Satz 1 Korperschaftsteuergesetz in der Fassung des Un-
ternehmensteuerreformgesetzes 2008 vom 14. August 2007 (Bundes-
gesetzblatt | Seite 1912) sowie § 8c Absatz 1 Satz 1 Korperschafts-
teuergesetz in der Fassung des Gesetzes zur Modernisierung der
Rahmenbedingungen fiir Kapitalbeteiligungen vom 12. August 2008
(Bundesgesetzblatt | Seite 1672) und den nachfolgenden Fassungen
bis zum Zeitpunkt des Inkrafttretens des Gesetzes zur Weiterentwick-
lung der steuerlichen Verlustverrechnung bei Kérperschaften vom 20.
Dezember 2016 (Bundesgesetzblatt | Seite 2998) sind mit Artikel 3 Ab-
satz 1 des Grundgesetzes unvereinbar, soweit bei der unmittelbaren
Ubertragung innerhalb von fiinf Jahren von mehr als 25 Prozent des
gezeichneten Kapitals an einer Kapitalgesellschaft an einen Erwerber
(schadlicher Beteiligungserwerb) insoweit die bis zum schadlichen
Beteiligungserwerb nicht ausgeglichenen oder abgezogenen negativ-
en Einkiinfte (nicht genutzte Verluste) nicht mehr abziehbar sind.

2. Der Gesetzgeber ist verpflichtet, spatestens bis zum 31. Dezember
2018 riickwirkend zum 1. Januar 2008 eine Neuregelung zu treffen.

3. Sollte der Gesetzgeber seiner Verpflichtung nicht nachkommen, tritt
am 1. Januar 2019 im Umfang der festgestellten Unvereinbarkeit rick-
wirkend auf den Zeitpunkt ihres Inkrafttretens die Nichtigkeit von § 8c
Satz 1 und § 8c Absatz 1 Satz 1 Korperschaftsteuergesetz ein.

Grinde:

A.

Das Normenkontrollverfahren betrifft die Frage, ob § 8c Satz 1 Korperschaft-
steuergesetz (KStG) in der Fassung des Unternehmensteuerreformgesetzes 2008
vom 14. August 2007 gegen den allgemeinen Gleichheitssatz des Art. 3 Abs. 1 GG
verstofdt. Die Vorschrift schrankt die Verlustverrechnung bei Kérperschaften ein,
wenn innerhalb von funf Jahren mittelbar oder unmittelbar mehr als 25 Prozent und
bis zu 50 Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte, Beteili-
gungsrechte oder der Stimmrechte an einer Korperschaft auf einen Erwerber oder
diesem nahestehende Personen Ubertragen werden (schadlicher Beteiligungser-
werb); die bis zum schadlichen Beteiligungserwerb nicht ausgeglichenen oder abge-
zogenen negativen Einklnfte (nicht genutzten Verluste) sind dann nicht mehr
abziehbar, soweit sie auf die Ubertragenen Anteile oder Rechte entfallen sind.

1. @) Durch das Steuerreformgesetz 1990 vom 25. Juli 1988 (BGBI | S. 1093) wurde
erstmals im Korperschaftsteuergesetz in § 8 Abs. 4 eine Regelung Uber den Ver-
lustabzug getroffen. § 8 Abs. 4 KStG war von der gesetzgeberischen Konzeption her
als Erganzung zu § 10d EStG zu verstehen, indem er fur Korperschaften die

3/49





wirtschaftliche Identitat als Voraussetzung der Verlustnutzung bestimmte.

§ 8 Abs. 4 Satz 2 KStG definierte den Verlust der wirtschaftlichen Identitat fur den
Hauptanwendungsfall des Verlustabzugs bei Kapitalgesellschaften anhand eines
Regelbeispiels. Danach erfolgte der Ausschluss des verbleibenden Verlustabzugs
.insbesondere®, wenn mehr als 75 Prozent der Geschaftsanteile Ubertragen wurden,
Uberwiegend neues Betriebsvermogen zugefuhrt und der Geschaftsbetrieb mit
diesem neuen Betriebsvermdgen wieder aufgenommen wurde. Diese Bedingungen
mussten fur den wirtschaftlichen Identitatsverlust kumulativ erfullt sein.

b) Die Vorschrift des § 8 Abs. 4 KStG erfuhr im Gesetz zur Fortsetzung der Un-
ternehmenssteuerreform vom 29. Oktober 1997 (BGBI | S. 2590) eine Verscharfung,
weil die bisherige Regelung als nicht ausreichend angesehen wurde, um den miss-
brauchlichen Handel mit Verlustmanteln zu unterbinden. Da sie nur bei Wiederauf-
nahme eines vorher vollstandig eingestellten Geschaftsbetriebs eingriff, konnte ihre
Anwendbarkeit dadurch umgangen werden, dass der Geschaftsbetrieb bis zur Anteil-
subertragung in einem minimalen Umfang fortgefuhrt wurde, so dass das Merkmal
der ,Einstellung® nicht erfllt war.

§ 8 Abs. 4 KStG in der Fassung des Gesetzes zur Fortsetzung der Unternehmenss-
teuerreform lautete nunmehr:

Voraussetzung fur den Verlustabzug nach § 10d des Einkommen-
steuergesetzes ist bei einer Korperschaft, dass sie nicht nur recht-
lich, sondern auch wirtschaftlich mit der Kérperschaft identisch ist,
die den Verlust erlitten hat. Wirtschaftliche Identitat liegt insbeson-
dere dann nicht vor, wenn mehr als die Halfte der Anteile an einer
Kapitalgesellschaft Ubertragen werden und die Kapitalgesellschaft
ihren Geschaftsbetrieb mit Gberwiegend neuem Betriebsvermogen
fortfihrt oder wieder aufnimmt. Die Zufihrung neuen Betriebsver-
mdgens ist unschadlich, wenn sie allein der Sanierung des
Geschaftsbetriebs dient, der den verbleibenden Verlustabzug im
Sinne des § 10d Abs. 3 Satz 2 des Einkommensteuergesetzes
verursacht hat, und die Korperschaft den Geschaftsbetrieb in einem
nach dem Gesamtbild der wirtschaftlichen Verhaltnisse vergleich-
baren Umfang in den folgenden flnf Jahren fortflhrt. Entsprechen-
des gilt fir den Ausgleich des Verlustes vom Beginn des Wirtschaft-
sjahres bis zum Zeitpunkt der Anteilsubertragung.

Nach der Neuregelung lag die fur den Verlustabzug erforderliche wirtschaftliche
Identitat insbesondere dann nicht vor, wenn mehr als die Halfte der Anteile an einer
Kapitalgesellschaft Ubertragen wurde und die Kapitalgesellschaft ihren Geschaftsbe-
trieb mit Uberwiegend neuem Betriebsvermogen fortfuhrte oder wieder aufnahm.
Eine Einstellung und anschlieRende erneute Aufnahme des Geschaftsbetriebs war
nicht mehr erforderlich. Verluste konnten jetzt auch dann untergehen, wenn ein
laufender Betrieb iUbernommen wurde. Satz 3 der Neuregelung enthielt einen Aus-
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nahmetatbestand in Form einer Sanierungsregelung. Danach liel3 die Zuflihrung
neuen Betriebsvermogens die Verlustnutzung der Koérperschaft unberihrt, wenn
sie allein der Sanierung des Geschaftsbetriebs diente, der den verbleibenden Ver-
lustabzug verursacht hatte (verlustquellenbezogene Sanierung), und dieser in den
folgenden funf Jahren fortgefihrt wurde.

2. Die Vorschrift des § 8 Abs. 4 KStG erwies sich in der Folgezeit als in hohem
Malke auslegungsbedurftig und streitanfallig, einerseits aus der Sicht der
Steuerpflichtigen wegen der Unsicherheiten dartber, welche Betriebsvermogen-
szufuhrungen als schadlich angesehen werden wirden, andererseits auch aus der
Sicht der Finanzverwaltung wegen der Beschrankung des § 8 Abs. 4 KStG auf unmit-
telbare Anteilsibertragungen. Der Gesetzgeber entschied sich deshalb im Rahmen
des Unternehmensteuerreformgesetzes 2008 vom 14. August 2007 (BGBI | S. 1912,
im Folgenden: UntStReformG 2008) fur eine grundlegende Neuregelung der Verlust-
nutzung durch Korperschaften und ersetzte § 8 Abs. 4 KStG durch die Nachfol-
gevorschrift des § 8c KStG.

§ 8¢ KStG (i.d.F. des UntStReformG 2008) lautet:

Werden innerhalb von funf Jahren mittelbar oder unmittelbar mehr
als 25 Prozent des gezeichneten Kapitals, der Mitgliedschaft-
srechte, Beteiligungsrechte oder der Stimmrechte an einer Korper-
schaft an einen Erwerber oder diesem nahe stehende Personen
Ubertragen oder liegt ein vergleichbarer Sachverhalt vor (schadlich-
er Beteiligungserwerb), sind insoweit die bis zum schadlichen
Beteiligungserwerb nicht ausgeglichenen oder abgezogenen nega-
tiven Einkunfte (nicht genutzte Verluste) nicht mehr abziehbar. Un-
abhangig von Satz 1 sind bis zum schadlichen Beteiligungserwerb
nicht genutzte Verluste vollstandig nicht mehr abziehbar, wenn in-
nerhalb von funf Jahren mittelbar oder unmittelbar mehr als 50
Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte,
Beteiligungsrechte oder der Stimmrechte an einer Korperschaft an
einen Erwerber oder diesem nahe stehende Personen Ubertragen
werden oder ein vergleichbarer Sachverhalt vorliegt. Als ein Erwer-
ber im Sinne der Satze 1 und 2 gilt auch eine Gruppe von Erwerbern
mit gleichgerichteten Interessen. Eine Kapitalerhdhung steht der
Ubertragung des gezeichneten Kapitals gleich, soweit sie zu einer
Veranderung der Beteiligungsquoten am Kapital der Korperschaft
flhrt.

Die Neuregelung des § 8c KStG war vom Gesetzgeber als ,einfachere und zielge-
nauere Verlustabzugsbeschrankung“ (vgl. BRDrucks 220/07, S. 123) konzipiert und
bezweckte eine Vereinfachung der Rechtsanwendung. § 8c KStG stellte fortan auf
den Anteilseignerwechsel als maligebliches Kriterium flr das Eingreifen der Ver-
lustabzugsbeschrankung ab; auf eine damit verbundene Zuflihrung von Betriebsver-
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modgen sollte es nicht mehr ankommen. Die Vorschrift ist gemal § 34 Abs. 7b KStG
(i.d.F. des UntStReformG 2008) erstmals fur den Veranlagungszeitraum 2008 und
auf Anteilsibertragungen anzuwenden, die nach dem 31. Dezember 2007 vollzogen
werden.

3. Durch das Gesetz zur Modernisierung der Rahmenbedingungen fur Kapital-
beteiligungen (MoRaKG) vom 12. August 2008 (BGBI | S. 1672) sollte § 8¢ KStG um
einen seinen Anwendungsbereich einschrankenden Absatz 2 erganzt werden. § 8c
KStG in der Fassung des Unternehmensteuerreformgesetzes 2008 wurde dadurch
zu Absatz 1. Absatz 2 stand jedoch nach Art. 8 Abs. 2 MoRaKG unter dem Vorbehalt
der Zustimmung der Europaischen Kommission, die aus beihilferechtlichen Grinden
versagt wurde (vgl. Pressemitteilung der Europaischen Kommission IP/09/1449 vom
1. Oktober 2009), so dass § 8c Abs. 2 KStG (i.d.F. des MoRaKG) keine Wirksamkeit
erlangt hat.

4. Im Rahmen des Gesetzes zur verbesserten steuerlichen Bericksichtigung von
Vorsorgeaufwendungen (Blrgerentlastungsgesetz Krankenversicherung) vom
16. Juli 2009 (BGBI | S. 1959) wurde § 8c KStG um eine Sanierungsklausel erweitert
(Abs. 1a). Danach werden Anteilserwerbe im Rahmen einer Sanierung unter bes-
timmten Voraussetzungen von der Anwendung des Absatzes 1 ausgenommen. Die
Vorschrift wurde durch Beschluss der Europaischen Kommission vom 26. Januar
2011 (K<2011> 275, ABIL. L 235 vom 10. September 2011, S. 26) als verbotene
staatliche Beihilfe eingestuft.

Die Sanierungsklausel wurde deshalb durch das Gesetz zur Umsetzung der Beitrei-
bungsrichtlinie sowie zur Anderung steuerlicher Vorschriften (Beitreibungsrichtlinie-
Umsetzungsgesetz - BeitrRLUmMsG) vom 7. Dezember 2011 (BGBI | S. 2592) in ihrer
Anwendbarkeit ausgesetzt bis zur gerichtlichen Klarung, ob es sich hierbei um eine
nach Unionsrecht unzulassige Beihilfe handelt (§ 34 Abs. 6 KStG). Das Gericht der
Europaischen Union hat durch zwei Urteile vom 4. Februar 2016 (Rechtssachen
T-287/11, Heitkamp BauHolding / Kommission und T-620/11, GFKL Financial Ser-
vices / Kommission) Klagen gegen die Kommissionsentscheidung zuruckgewiesen.
Die dagegen gerichteten Rechtsmittel (C-203/16 P und C-208/16 P sowie C-209/16 P
und C-219/16 P) sind noch beim Gerichtshof der Europaischen Union anhangig.

5. a) Durch das Gesetz zur Beschleunigung des Wirtschaftswachstums (Wachs-
tumsbeschleunigungsgesetz) vom 22. Dezember 2009 (BGBI | S. 3950) erganzte der
Gesetzgeber § 8c KStG um zwei weitere Ausnahmen von der Verlustabzugs-
beschrankung.

Mit § 8c Abs. 1 Satz 5 KStG fugte er eine Konzernklausel ein, die wie folgt lautet:

Ein schadlicher Beteiligungserwerb liegt nicht vor, wenn an dem
ubertragenden und an dem ubernehmenden Rechtstrager dieselbe
Person zu jeweils 100 Prozent mittelbar oder unmittelbar beteiligt
ist.
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Dartber hinaus regelte der Gesetzgeber in § 8c Abs. 1 Satze 6 bis 8 KStG eine
Ausnahme von der Verlustabzugsbeschrankung fur den Fall, dass in der betreffend-
en Korperschaft stille Reserven vorhanden sind:

Ein nicht abziehbarer nicht genutzter Verlust kann abweichend von
Satz 1 und Satz 2 abgezogen werden, soweit er bei einem
schadlichen Beteiligungserwerb im Sinne des Satzes 1 die anteili-
gen und bei einem schadlichen Beteiligungserwerb im Sinne des
Satzes 2 die gesamten, zum Zeitpunkt des schadlichen Beteili-
gungserwerbs vorhandenen stillen Reserven des inlandischen Be-
triebsvermogens der Korperschaft nicht Ubersteigt. Stille Reserven
im Sinne des Satzes 6 sind der Unterschiedsbetrag zwischen dem
anteiligen oder bei einem schadlichen Beteiligungserwerb im Sinne
des Satzes 2 dem gesamten in der steuerlichen Gewinnermittlung
ausgewiesenen Eigenkapital und dem auf dieses Eigenkapital jew-
eils entfallenden gemeinen Wert der Anteile an der Korperschaft,
soweit diese im Inland steuerpflichtig sind. Bei der Ermittlung der
stillen Reserven ist nur das Betriebsvermdgen zu berucksichtigen,
das der Korperschaft ohne steuerrechtliche Ruckwirkung, insbeson-
dere ohne Anwendung des §2 Absatz 1 des Umwandlungss-
teuergesetzes, zuzurechnen ist.

Nach § 34 Abs. 7b Satz 2 KStG in der Fassung des Wachstumsbeschleunigungs-
gesetzes finden die Konzernklausel und die Stille-Reserven-Klausel erstmalig auf
Beteiligungserwerbe Anwendung, die nach dem 31. Dezember 2009 vollzogen wer-
den.

b) Im Rahmen des Jahressteuergesetzes 2010 (JStG 2010) vom 8. Dezember 2010
(BGBI'| S. 1768) wurde die Regelung zum Verlusterhalt in Hohe der vorhandenen
stillen Reserven der Verlustkdrperschaft hinsichtlich des zu bertcksichtigenden Be-
triebsvermogens angepasst. Maldgeblicher Anknupfungspunkt ist nunmehr die in-
landische Steuerpflicht des Betriebsvermogens.

§ 8c Abs. 1 Satz 6 KStG (i.d.F. des JStG 2010) lautet:

Ein nicht abziehbarer nicht genutzter Verlust kann abweichend von
den Satzen 1 und 2 abgezogen werden, soweit er bei einem
schadlichen Beteiligungserwerb im Sinne des Satzes 1 die anteili-
gen und bei einem schadlichen Beteiligungserwerb im Sinne des
Satzes 2 die gesamten zum Zeitpunkt des schadlichen Beteili-
gungserwerbs vorhandenen im Inland steuerpflichtigen stillen Re-
serven des Betriebsvermogens der Korperschaft nicht Ubersteigt.

Dartber hinaus fuhrte der Gesetzgeber eine Sonderregelung zur Bestimmung der
stillen Reserven in den Fallen des Vorhandenseins eines negativen Eigenkapitals bei
der Verlustkorperschaft neu in das KStG ein (Abs. 1 Satz 8). Der bisherige Absatz 1
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Satz 8 wurde dadurch zu Absatz 1 Satz 9.
§ 8c Abs. 1 Satz 8 KStG (i.d.F. des JStG 2010) lautet:

Ist das Eigenkapital der Korperschaft negativ, sind stille Reserven
im Sinne des Satzes 6 der Unterschiedsbetrag zwischen dem an-
teiligen oder bei einem schadlichen Beteiligungserwerb im Sinne
des Satzes 2 dem gesamten in der steuerlichen Gewinnermittlung
ausgewiesenen Eigenkapital und dem diesem Anteil entsprechen-
den gemeinen Wert des Betriebsvermdgens der Kérperschaft.

Die Ermittlung der stillen Reserven ist danach bei negativem Eigenkapital durch
Gegenuberstellung des Eigenkapitals der Kérperschaft und des gemeinen Werts der
Wirtschaftsguter des Betriebsvermogens (anstelle des gemeinen Werts der Anteile)
vorzunehmen. Es sollen nur die Falle erfasst werden, in denen eine Korperschaft be-
triebswirtschaftlich tatsachlich Uber stille Reserven in ihren Wirtschaftsgutern verfugt
(vgl. BTDrucks 17/3549, S. 25).

Anzuwenden sind diese Anderungen gemaR § 34 Abs. 1 KStG (i.d.F. des JStG
2010) ab dem Veranlagungszeitraum 2010.

c) Durch das Steueranderungsgesetz 2015 vom 2. November 2015 (BGBI |
S. 1834) wurde die Konzernklausel (§ 8c Abs. 1 Satz 5 KStG) auf Fallkonstellationen
erweitert, in denen die Konzernspitze Erwerber oder Veraulierer ist. Es wurde zudem
generell neben einer naturlichen oder juristischen Person auch eine Personenhan-
delsgesellschaft als Konzernspitze zugelassen. Dabei mussen sich die Anteile am
VeraulRerer oder am Erwerber oder am Ubertragenden und Ubernehmenden Recht-
strager jeweils zu 100 Prozent im Gesamthandsvermogen der Personenhandelsge-
sellschaft befinden (BTDrucks 18/4902, S. 47).

§ 8c Abs. 1 Satz 5 KStG in der Fassung des Steueranderungsgesetzes 2015 lautet:
Ein schadlicher Beteiligungserwerb liegt nicht vor, wenn

1. an dem ubertragenden Rechtstrager der Erwerber zu 100
Prozent mittelbar oder unmittelbar beteiligt ist und der Erwerber eine
naturliche oder juristische Person oder eine Personenhandelsge-
sellschaft ist,

2. an dem ubernehmenden Rechtstrager der VeraulRerer zu 100
Prozent mittelbar oder unmittelbar beteiligt ist und der Veraulierer
eine naturliche oder juristische Person oder eine Personenhandels-
gesellschaft ist oder

3. an dem ubertragenden und an dem Ubernehmenden Recht-
strager dieselbe naturliche oder juristische Person oder dieselbe
Personenhandelsgesellschaft zu jeweils 100 Prozent mittelbar oder
unmittelbar beteiligt ist.
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§ 8c Abs. 1 Satz 5 KStG ist in dieser Fassung erstmals auf Beteiligungserwerbe
anzuwenden, die nach dem 31. Dezember 2009 erfolgen (§ 34 Abs. 6 Satz 5 KStG).

6. Durch das Gesetz zur Weiterentwicklung der steuerlichen Verlustverrechnung bei
Korperschaften vom 20. Dezember 2016 (BGBI | S. 2998) schuf der Gesetzgeber
§ 8d KStG, der (weitere) Ausnahmen von der Verlustabzugsbeschrankung nach § 8c
KStG vorsieht.

§ 8d KStG lautet:

(1) § 8c ist nach einem schadlichen Beteiligungserwerb auf Antrag
nicht anzuwenden, wenn die Korperschaft seit ihrer Grindung oder
zumindest seit dem Beginn des dritten Veranlagungszeitraums, der
dem Veranlagungszeitraum nach Satz 5 vorausgeht, ausschliel3lich
denselben Geschaftsbetrieb unterhalt und in diesem Zeitraum bis
zum Schluss des Veranlagungszeitraums des schadlichen Beteili-
gungserwerbs kein Ereignis im Sinne von Absatz 2 stattgefunden
hat. Satz 1 gilt nicht:

1. fur Verluste aus der Zeit vor einer Einstellung oder Ruhendstel-
lung des Geschaftsbetriebs oder

2. wenn die Koarperschaft zu Beginn des dritten Veranla-
gungszeitraums, der dem Veranlagungszeitraum nach Satz 5 vo-
rausgeht, Organtrager oder an einer Mitunternehmerschaft beteiligt
ist.

Ein Geschéaftsbetrieb umfasst die von einer einheitlichen Gewin-
nerzielungsabsicht getragenen, nachhaltigen, sich gegenseitig
erganzenden und férdernden Betatigungen der Korperschaft und
bestimmt sich nach qualitativen Merkmalen in einer Gesamtbetrach-
tung. Qualitative Merkmale sind insbesondere die angebotenen Di-
enstleistungen oder Produkte, der Kunden- und Lieferantenkreis,
die bedienten Markte und die Qualifikation der Arbeitnehmer. Der
Antrag ist in der Steuererklarung fur die Veranlagung des Veranla-
gungszeitraums zu stellen, in den der schadliche Beteiligungser-
werb fallt. Der Verlustvortrag, der zum Schluss des Veranla-
gungszeitraums verbleibt, in den der schadliche Beteiligungserwerb
fallt, wird zum fortfihrungsgebundenen Verlust (fortflhrungsgebun-
dener Verlustvortrag). Dieser ist gesondert auszuweisen und
festzustellen; § 10d Absatz 4 des Einkommensteuergesetzes gilt
entsprechend. Der fortflihrungsgebundene Verlustvortrag ist vor
dem nach § 10d Absatz 4 des Einkommensteuergesetzes fest-
gestellten Verlustvortrag abzuziehen.

(2) Wird der Geschaftsbetrieb im Sinne des Absatzes 1 eingestellt,
geht der nach Absatz 1 zuletzt festgestellte fortfUhrungsgebundene
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Verlustvortrag unter; § 8c Absatz 1 Satz 6 bis 9 gilt bezogen auf
die zum Schluss des vorangegangenen Veranlagungszeitraums
vorhandenen stillen Reserven entsprechend. Gleiches gilt, wenn

1. der Geschaftsbetrieb ruhend gestellt wird,

2. der Geschaftsbetrieb einer andersartigen Zweckbestimmung
zugeflhrt wird,

3. die Korperschaft einen zusatzlichen Geschaftsbetrieb aufnimmt,
4. die Korperschaft sich an einer Mitunternehmerschaft beteiligt,

5. die Korperschaft die Stellung eines Organtragers im Sinne des
§ 14 Absatz 1 einnimmt oder

6. auf die Korperschaft Wirtschaftsglter Ubertragen werden, die
sie zu einem geringeren als dem gemeinen Wert ansetzt.

Mit der EinfGhrung von § 8d KStG hat der Gesetzgeber die steuerliche Verlustver-
rechnung bei Korperschaften neu ausgerichtet. § 8d KStG erdffnet einer Kérperschaft
nunmehr die Option, die Verluste unabhangig von einem schadlichen Anteilseigner-
wechsel nutzen zu kdnnen, solange sie den (naher bestimmten) Geschaftsbetrieb
fortfUhrt. Die bisherige Besteuerungspraxis zu § 8c KStG habe gezeigt, dass auch
nach Einflhrung der Stille-Reserven-Klausel und der Konzernklausel Falle aufge-
treten seien, in denen ein Verlustuntergang aus wirtschaftlichen Erwagungen nicht
gerechtfertigt und steuersystematisch nicht erforderlich scheine (BTDrucks 18/9986,
S. 12). Ziel der Neuregelung sei die Beseitigung steuerlicher Hemmnisse bei der Un-
ternehmensfinanzierung, wobei insbesondere auf die Starkung junger, innovativer
Wachstumsunternehmen abgezielt werde (BTDrucks 18/10495, S. 11).

§ 8d KStG ist gemal § 34 Abs. 6a KStG erstmals auf schadliche Beteiligungser-
werbe im Sinne des § 8c KStG anzuwenden, die nach dem 31. Dezember 2015 erfol-
gen, wenn der Geschaftsbetrieb der Korperschaft vor dem 1. Januar 2016 weder
eingestellt noch ruhend gestellt war.

1. Die Klagerin des Ausgangsverfahrens ist eine im Jahr 2006 gegrindete Kapi-
talgesellschaft. Grundungsgesellschafter waren zwei Gesellschafter mit einem
Stammkapital von 13.000 € beziehungsweise 12.000 €. Nach Maligabe ihres
Gesellschaftszwecks veranstaltete die Klagerin Pauschalreisen, deren Vertrieb Uber
einen Kooperationspartner, eine Zeitschrift, erfolgte.

Im Jahr ihrer Grindung beschrankten sich die geschaftlichen Aktivitaten der
Klagerin Uberwiegend auf die Akquisition von geplanten Pauschalreisen. Hierdurch
entstand in dem Veranlagungszeitraum 2006 ein Verlust von 389.454,62 €. Im Folge-
jahr 2007 steigerte die Klagerin ihre Umsatzerlése, setzte aber zugleich ihre Vertrieb-
statigkeit mit erheblichem Aufwand fort und schloss mit einem Verlust von
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206.178,15 € ab. Der festgestellte verbleibende Verlustvortrag zur Korperschafts-
teuer zum 31. Dezember 2007 betrug 594.769 €, der auf den 31. Dezember 2007
festgestellte vortragsfahige Gewerbeverlust 590.333 €.

Ende 2007 kindigte der Kooperationspartner die Zusammenarbeit mit der Klagerin
auf. Im Veranlagungszeitraum 2008, dem Streitjahr, kaufte die Klagerin daher keine
neuen Reisen ein und setzte nur noch die bereits erworbenen Pauschalreisen ab. Hi-
erdurch erzielte sie Umsatzerlése von 1.953.056,30 € und erwirtschaftete einen
Gewinn von 595.044,53 €. Nachdem die Klagerin keinen neuen Kooperationspartner
gefunden hatte, beschloss sie Ende 2008 die Liquidation. In der Totalperiode ihrer
Tatigkeit zwischen 2006 und 2008 hatte sie einen Gesamtverlust von 588,24 € erlit-
ten.

Bereits Anfang 2008 hatte einer der beiden Gesellschafter, der auf Schadensersatz
in Millionenhéhe in Anspruch genommen wurde, wegen der Beflirchtung, dass seine
Glaubiger in seinen Gesellschaftsanteil an der Klagerin vollstrecken kdnnten, seinen
Geschaftsanteil im Nennwert von 12.000 € an einen Dritten Ubertragen. Deshalb
kirzte das Finanzamt bei der Korperschaftsteuerveranlagung der Gesellschaft fur
2008 unter Anwendung von § 8c Satz 1 KStG (i.d.F. des UntStReformG 2008) die
zum 31. Dezember 2007 verbleibenden Verluste in Hohe von ./. 594.769 € um den
prozentual auf diesen Gesellschafter entfallenden Anteil von 48 Prozent, das heil3t
um 285.489 €. Die Korperschaftsteuer flr das Jahr 2008 setzte das Finanzamt in
Hohe von 43.085 € fest. Den zum 31. Dezember 2007 festgestellten Gewerbeverlust
der GmbH in Héhe von ./. 590.333 € kurzte das Finanzamt unter Anwendung von
§ 10a Satz 8 Gewerbesteuergesetz (GewStG) in Verbindung mit § 8c Satz 1 KStG
(i.d.F. des UntStReformG 2008) um 283.359 €. Die Gewerbesteuer fur 2008 setzte
es in Hohe von 47.620,40 € fest.

2. Mit der nach erfolglosem Einspruchsverfahren beim Finanzgericht Hamburg er-
hobenen Klage berief sich die Klagerin auf die Verfassungswidrigkeit von § 8c KStG.
Die Anteilsibertragung auf den neuen Gesellschafter sei unzweifelhaft nicht in
rechtsmissbrauchlicher Absicht erfolgt, fuhre aber gleichwohl zum quotalen Ver-
lustabzug. Die Vorschrift verletze das objektive Nettoprinzip als Auspragung des in
Art. 3 Abs. 1 GG normierten Grundsatzes der wirtschaftlichen Leistungsfahigkeit.
Daruber hinaus verstol3e sie gegen das Trennungsprinzip, wonach die wirtschaftliche
Leistungsfahigkeit einer Kapitalgesellschaft unabhangig von der wirtschaftlichen
Leistungsfahigkeit ihrer Anteilseigner zu beurteilen sei.

Das beklagte Finanzamt hielt demgegenuber die Vorschrift des § 8c KStG fur ver-
fassungsrechtlich unbedenklich. Der hinter der Kérperschaft stehende Anteilseigner
sei der eigentliche NutznieRer der Verluste, und dies rechtfertige es, ihn in die Uber-
legungen zur Regelung einzubeziehen. Zweck der Regelung sei es, die Mone-
tarisierung von Verlusten durch Einbeziehung in den Kaufpreis der Beteiligung zu
verhindern. Aus diesem Grund koénnten Verlustkdrperschaften mit Anteilseigner-
wechsel nicht mit solchen ohne Anteilseignerwechsel verglichen werden, da sich bei-
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de Gruppen nicht in der gleichen Lage befanden. Hieran knipfe § 8c KStG an, der
darauf abstelle, ob ein neuer Anteilseigner malRgebend auf die Geschicke der Kapi-
talgesellschaft einwirken kénne und es so in der Hand habe, die Verwertung der Ver-
luste zu steuern. Die gesetzliche Neuregelung sei auch folgerichtig umgesetzt und
verstol3e nicht gegen das Trennungsprinzip. Das Anknlpfen an die personliche und
sachliche Struktur der Korperschaft sei durchaus zuldssig, wie das Bundesverfas-
sungsgericht (1 BvR 512/66) zur friheren Mantelkaufregelung entschieden habe.

3. Mit Beschluss vom 4. April 2011 (2 K 33/10) setzte das Finanzgericht Hamburg
das Verfahren gemaf Art. 100 Abs. 1 GG aus und legte es dem Bundesverfassungs-
gericht zur Entscheidung Uber die Frage vor, ob § 8c Satz 1 KStG in der Fassung des
Unternehmensteuerreformgesetzes 2008 (im Folgenden: § 8c Satz 1 KStG) mit
Art. 3 Abs. 1 GG insoweit vereinbar ist, als bei der unmittelbaren Ubertragung inner-
halb von funf Jahren von mehr als 25 Prozent (im Streitfall 48 Prozent) des gezeich-
neten Kapitals an einer Korperschaft an einen Erwerber (schadlicher Beteiligungser-
werb) insoweit die bis zum schadlichen Beteiligungserwerb nicht ausgeglichenen
oder abgezogenen negativen Einkunfte (nicht genutzte Verluste) nicht mehr
abziehbar sind.

a) § 8c Satz 1 KStG schranke den Verlustabzug nach § 10d EStG bei Korper-
schaften, wenn innerhalb von funf Jahren mittelbar oder unmittelbar mehr als
25 Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte, Beteiligungsrechte
oder der Stimmrechte an einer Korperschaft an einen Erwerber oder diesem nahe
stehende Personen Ubertragen werden oder ein vergleichbarer Sachverhalt vorliegt
(schadlicher Beteiligungserwerb), dahingehend ein, dass insoweit die bis zum
schadlichen Beteiligungserwerb nicht ausgeglichenen oder abgezogenen negativen
Einklinfte (nicht genutzte Verluste) nicht mehr abziehbar seien. Folge man dieser
gesetzlichen Vorgabe, habe der Beklagte zu Recht die auf den 31. Dezember 2007
festgestellten Verluste der Klagerin, soweit sie prozentual auf den ausgeschiedenen
Gesellschafter entfielen (48 Prozent), bei der Steuerfestsetzung flr das Streitjahr un-
bertcksichtigt gelassen. Die Klage ware daher abzuweisen. Erweise sich § 8c Satz 1
KStG dagegen als verfassungswidrig, stehe der Klagerin der volle Verlustabzug zu
und ware der Klage stattzugeben.

Die Vorschrift regele den Verlustabzug nach § 10d EStG bei Korperschaften. Vor
der Neuregelung sei die Verlustabzugsbeschrankung bei Koérperschaften in dem mit
Steuerreformgesetz 1990 vom 25. Juli 1988 (BGBI | S. 1093) eingefugten § 8 Abs. 4
KStG geregelt gewesen. Damit sei die Verlustabzugsbeschrankung bei Korper-
schaften erstmals kodifiziert worden zur Bekampfung der sogenannten Mantelka-
ufgestaltungen. Unter einem Mantelkauf werde im steuerlichen Kontext der Erwerb
einer Kapitalgesellschaft verstanden, die Uber keinen Geschaftsbetrieb und kein nen-
nenswertes Betriebsvermdgen mehr verfuge, aber Verlustvortrage habe, die der Er-
werber fur sich nutzbar machen wolle. Derartige Gestaltungen sahen sich seit jeher
einem Missbrauchsvorwurf ausgesetzt. Fur die Verlustnutzung durch den Erwerber
habe daher bereits die Rechtsprechung des Reichsfinanzhofs (RFH) und ihm folgend
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auch des Bundesfinanzhofs eine rechtliche Identitat zwischen demjenigen, der den
Verlust erlitten habe, und demjenigen, der den Verlust steuerlich geltend mache, ver-
langt (z.B. BFH, Urteil vom 8. Januar 1958 - | 131/57 U -, juris = BFHE 66, 250). Mit
Urteilen vom 29. Oktober 1986 (- | R 202/82 -, juris = BFHE 148, 153, - | R 318/83, |
R 319/83 -, juris = BFHE 148, 158 und - | R 271/83 -, juris = BFH/NV 1987, 266) habe
der Bundesfinanzhof seine bisherige Rechtsprechung zum Mantelkauf aufgegeben
und nunmehr darauf abgestellt, dass der Verlustabzug keine wirtschaftliche Identitat
zwischen der Person, die den Verlust erlitten habe, und derjenigen, die den Ver-
lustabzug geltend mache, verlange, weil - abgesehen davon, dass der Begriff der
wirtschaftlichen Identitat in der bisherigen Rechtsprechung inhaltlich nicht naher
konkretisiert worden sei - ein entsprechendes Tatbestandsmerkmal weder dem Wort-
laut noch dem Zweck von § 10d EStG enthommen werden kénne. Hierauf habe der
Gesetzgeber mit der Einfligung von § 8 Abs. 4 KStG reagiert.

b) Der von der Klagerin begehrte volle Verlustabzug kénnte zum Tragen kommen,
wenn § 8c Satz 1 KStG dahin ausgelegt werden kdnnte, dass die Vorschrift nur auf
Falle missbrauchlicher Gestaltungen anzuwenden ware. Eine derartige Auslegung
sei jedoch auf einfachgesetzlicher Ebene nicht moglich. Nach dem Wortlaut des § 8c
Satz 1 KStG komme es im Falle eines schadlichen Beteiligungserwerbs zu einem
quotalen Verlustuntergang. Einzige Tatbestandsvoraussetzung sei die Anteilstber-
tragung in einer bestimmten Hohe und innerhalb eines bestimmten Zeitraums an
einen Erwerber oder Erwerberkreis. Weitere Voraussetzungen, etwa das Vorliegen
einer Missbrauchsabsicht bei der Anteilsibertragung, verlange die Vorschrift nicht.
Eine von diesem Wortlaut abweichende, einengende Anwendung der Vorschrift auf
missbrauchliche Gestaltungen setze voraus, dass die Vorschrift eine planwidrige, mit
dem Gesetzeszweck nicht zu vereinbarende Unvollstandigkeit aufweise. Das sei in-
des nicht der Fall. Vor dem Hintergrund der Rechtsentwicklung zum Mantelkauf, die
von den durch die Rechtsprechung entwickelten Kriterien fur missbrauchliche Gestal-
tungen bei Anteilsubertragungen bis hin zur ersten Kodifizierung in § 8 Abs. 4 KStG
a.F. mit diversen Folgeanderungen und Verscharfungen der Tatbestandsvorausset-
zungen reiche, kénne bei der Schaffung des § 8c KStG nicht von einer planwidrigen
Licke ausgegangen werden. Vielmehr sei es dem Gesetzgeber darum gegangen,
mit der gesetzlichen Regelung eine ,einfache” und breit angelegte Erfassung
»Schadlicher® Anteilsibertragungen zu ermdoglichen. Dabei habe der Gesetzgeber
maldgeblich auf das Kriterium des Anteilseignerwechsels abgestellt, weil der
Neuregelung der Gedanke zugrunde liege, dass sich die wirtschaftliche Identitat ein-
er Gesellschaft durch das Engagement eines anderen Anteilseigners andere.

c) Das vorlegende Gericht ist davon Uberzeugt, dass § 8c Satz 1 KStG mit Art. 3
Abs. 1 GG unvereinbar und daher verfassungswidrig ist. Die Regelung gentige nicht
den - vom Gericht im Einzelnen dargelegten - verfassungsrechtlichen Anforderungen
des allgemeinen Gleichheitssatzes.

aa) Sie werde den verfassungsrechtlichen Vorgaben an eine folgerichtige Umset-
zung der steuerlichen Belastungsentscheidungen nicht gerecht und verletze damit
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den Grundsatz des abschnittsibergreifenden Nettoprinzips, das dem Steuerpflichti-
gen die periodenubergreifende Verlustverrechnung erlaube. Zwar sei der Gesetzge-
ber von Verfassungs wegen nicht gehalten, die Verlustverrechnung uneingeschrankt
zuzulassen. Er misse sich bei einer Beschrankung aber an der folgerichtigen Umset-
zung der gesetzlichen Belastungsentscheidung orientieren. Hieran fehle es im Stre-
itfall. Der Gesetzgeber habe insbesondere gegen das sogenannte Trennungsprinzip
verstoflen und benachteilige damit Kapitalgesellschaften mit Anteilseignerwechsel
gegenuber solchen ohne Anteilseignerwechsel.

Das Korperschaftsteuerrecht basiere auf dem Grundgedanken des Trennung-
sprinzips: Wer Beteiligter der Kapitalgesellschaft sei, habe keinen Einfluss auf die
Leistungsfahigkeit. Die Kapitalgesellschaft schirme ihre Vermdgenssphare
gegenuber ihren Anteilseignern ab. Diese Abschirmung bewirke, dass in der
abgeschirmten Vermogenssphare eine eigenstandige und objektive Leistungs-
fahigkeit entstehe, die von der individuellen und subjektiven Leistungsfahigkeit der
hinter der Kapitalgesellschaft stehenden Personen getrennt und unabhangig von ihr
besteuert werden durfe. Das Steuerrecht nehme damit bei der Bestimmung ver-
schiedener Zurechnungssubjekte steuerlicher Leistungsfahigkeit die zivilrechtliche
Grundentscheidung auf, nach der das Vermdgen der Kapitalgesellschaften
gegenuber dem Vermdgen ihrer Gesellschafter grundsatzlich selbstandig sei (vgl.
BVerfGE 116, 164; 127, 224 m.w.N.). Dadurch, dass § 8c Satz 1 KStG fur den Erhalt
der Verlustvortrage malgeblich auf Vorgange abstelle, die sich auf der Anteil-
seignerebene abspielten, werde das Trennungsprinzip durchbrochen. Die Frage, wer
Gesellschafter der Kapitalgesellschaft ist und wer sie kontrolliert, habe nichts mit der
wirtschaftlichen Leistungsfahigkeit der Gesellschaft zu tun. Das fur den Verlustunter-
gang mafgebliche Tatbestandsmerkmal der Veraul3erung der Beteiligung erfllle nur
der Anteilseigner und kdnne von der Kapitalgesellschaft grundsatzlich nicht einmal
beeinflusst werden.

bb) Sachliche Rechtfertigungsgrinde hierflr seien nicht erkennbar.

(1) Missbrauchsbekampfung komme als sachliche Rechtfertigung nicht in Betracht.
Dies verdeutliche die Definition des schadlichen Beteiligungserwerbs, der bereits bei
Anteilsiibertragungen ab 25 Prozent ansetze. Die Ubertragung von Beteiligungen ab
einem Viertel des Kapitals sei ein Ublicher wirtschaftlicher beziehungsweise
gesellschaftsrechtlicher Vorgang, der mit Missbrauch im Regelfall nichts zu tun habe.
Der Gesetzgeber habe sich in der Gesetzesbegrundung auch nicht auf Missbrauchs-
bekampfung berufen. Dort heilde es lediglich, dass ,kinftig nur noch darauf abgestellt
wird, ob ein neuer Anteilseigner maflkgebend auf die Geschicke der Kapitalge-
sellschaft einwirken kann und es prinzipiell in der Hand hat, die Verwertung der Ver-
luste zu steuern® (BTDrucks 16/4841, S. 34 f.). Dies belege die rein mechanische
Wirkungsweise der Vorschrift als Mittel zur Verlustvernichtung.

(2) Der Gesetzgeber habe sich vielmehr darauf berufen, die Neuregelung diene der
Vereinfachung der Rechtsanwendung, da insbesondere das Tatbestandsmerkmal
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der Zufuhrung neuen Betriebsvermdgens im Zusammenhang mit einer An-
teilsveraullerung aufgegeben worden sei. Den verfassungsrechtlichen Anforderun-
gen an eine vereinfachende, typisierende Regelung sei indes nicht hinreichend
Genlige getan. Die Vorschrift sei weder nach der gesetzgeberischen Zielsetzung
noch nach ihrem Regelungsgehalt das Ergebnis eines Typisierungsvorgangs. Denn
§ 8c Satz 1 KStG diene gerade nicht der Missbrauchsbekampfung, sondern erfasse
vielmehr jegliche Anteilstibertragungen jenseits der 25 Prozent-Grenze. Der niedrige
,Einstiegsprozentsatz® von 25 Prozent der Anteile bilde auch nicht realitatsgerecht
einen Missbrauchsfall der Anteilstibertragung ab.

(3) Der Gesetzgeber habe mit der Neuregelung in § 8c Satz 1 KStG auch nicht eine
grundlegend neue steuerliche Belastungsentscheidung getroffen, die ihn von den An-
forderungen an eine hinreichende Folgerichtigkeit der Ausgestaltung einer am
Malstab finanzieller Leistungsfahigkeit ausgerichteten Besteuerung befreie. Die in
der Gesetzesbegriundung dargelegte Erlauterung, der Vorschrift liege der Gedanke
zugrunde, dass sich die wirtschaftliche Identitat der Gesellschaft durch das
wirtschaftliche Engagement eines anderen Anteilseigners andere und daher die in
frherer Zeit erwirtschafteten Verluste unbericksichtigt blieben, soweit sie auf dieses
neue wirtschaftliche Engagement entfielen, weise zwar auf einen derartigen Sys-
temwechsel hin, weg von der Zielsetzung der reinen Missbrauchsvermeidung hin zu
einem wertneutral verstandenen Gedanken der flr eine Verlustnutzung erforder-
lichen Unternehmeridentitat. Damit wirde die fur Kapitalgesellschaften entwickelte
Besteuerungssystematik an das fur Personengesellschaften geltende steuerliche
Transparenzprinzip angenahert.

Allerdings sei dieser Prinzipienwechsel nicht konsistent und konsequent vollzogen
worden. Zum einen trage bereits die Grundannahme nicht, dass eine Anteilstbertra-
gung von mehr als 25 Prozent zu einem Verlust der wirtschaftlichen Identitat flhre.
Gesellschaftsrechtlich bestehe hier nur eine Sperrminoritat; die Moglichkeit einer ak-
tiven Gestaltung von Entscheidungen auf Gesellschaftsebene werde hierdurch nicht
begriindet, so dass es sachlich nicht gerechtfertigt sei, in derartigen Fallen von einem
Durchschlagen des Engagements des Neugesellschafters auf das Wesen der
Gesellschaft auszugehen. Zum anderen bewirke die Regelung des § 8c Satz 1 KStG
nur eine ,Teiltransparenz®. Denn die Verlustabzugsbeschrankung des § 8c Satz 1
KStG wirke sich auf der Ebene der Kapitalgesellschaft als solcher aus, so dass mittel-
bar auch die bisher und weiterhin beteiligten Gesellschafter nachteilig betroffen
seien. Bei konsequenter Umsetzung des Transparenzgedankens hatten die mit der
Verlustabzugsbeschrankung verbundenen wirtschaftlichen Nachteile ausschlief3lich
die Gesellschafter treffen dirfen, die den Tatbestand des schadlichen Beteiligungser-
werbs verwirklicht hatten.

SchlieBlich kénne ein folgerichtiger Systemwechsel auch nicht mit Blick auf den
Verlustuntergang bei Verschmelzungsvorgangen angenommen werden. Im Rahmen
der Neuregelungen durch das Gesetz uber steuerliche Begleitmalnahmen zur Ein-
fuhrung der Europaischen Gesellschaft und Anderung weiterer steuerlicher
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Vorschriften (SEStEG) vom 7. Dezember 2006 (BGBI | S. 2782) sei die in § 12 Abs. 3
Satz 2 UmwStG a.F. geregelte Ubernahme des verbleibenden Verlustvortrags im
Sinne von § 10d EStG durch die Ubernehmende Koérperschaft bei Verschmelzung
gestrichen worden. Bei dieser Vorschrift habe es sich um eine wirtschaftlich sinnvolle,
aber nicht zwingend gebotene Steuererleichterung fur Umstrukturierungen gehan-
delt. lhre Streichung werde folglich als steuersystematisch vertretbar hingenommen,
weil sich der Gesetzgeber hierbei auf seine Gestaltungsfreiheit im Rahmen der
Gewahrung von Steuerverginstigungen habe berufen kénnen. Die Streichung dieser
Steuerverglnstigung kdnne aber nicht als ein Baustein eines neuen Systems ange-
sehen werden, dessen nachster Schritt die EinfiUhrung von § 8c KStG ware.

Insgesamt zeige § 8c Satz 1 KStG danach nicht jenes Mindestmal® an konzep-
tioneller Neuorientierung, das fur einen Systemwechsel oder eine grundlegend neue
Zuordnungsentscheidung zu fordern sei. Es handele sich vielmehr um eine verfas-
sungsrechtlich nicht hinreichend sachlich begrindete, allein fiskalisch motivierte und
gestaltete, einseitig Gesellschaften mit Anteilseignerwechsel belastende MalRnahme.
In diesem Sinne sei die Regelung auch unzweideutig als Gegenfinanzierungsmal3-
nahme zur Finanzierung der tariflichen Entlastung der Unternehmen im Rahmen des
Unternehmensteuerreformgesetzes 2008 einkalkuliert und mit einem steuerlichen
Mehrerlds von jahrlich 1,475 Mrd. € ab 2010 veranschlagt worden (BTDrucks 16/
4841, S. 43; BTDrucks 16/1545, S. 33 f.). Der Umstand, dass im Zuge der Un-
ternehmensteuerreform 2008 auch entlastende MalRnahmen - wie insbesondere die
Senkung des Korperschaftsteuersatzes um 10 Prozentpunkte - als Ausgleich fur die
Verlustabzugsbeschrankung des § 8c KStG getroffen worden seien, rechtfertige
keine andere Beurteilung. Die Senkung des Korperschaftsteuersatzes sei allen Kor-
perschaften zugutegekommen, wahrend die Verlustabzugsbeschrankung des § 8c
Satz 1 KStG ausschliellich einen bestimmten Kreis von Korperschaften betreffe.

d) Wegen der dargelegten Unvereinbarkeit der Vorschrift mit Art. 3 Abs. 1 GG
konne offen bleiben, ob und inwieweit § 8c KStG auch unter dem Gesichtspunkt
eines Verstolies gegen Art. 14 GG verfassungswidrig sei.

Zu dem Vorlagebeschluss haben sich das Bundesministerium der Finanzen na-
mens der Bundesregierung, der I. Senat des Bundesfinanzhofs, die Bundesrechtsan-
waltskammer, die Bundessteuerberaterkammer, das Institut der Wirtschaftsprifer
und der Bundesverband der deutschen Industrie gedul3ert. Ferner ist eine Stellung-
nahme des Biotechnologie-Industrie-Organisation Deutschland e.V. eingegangen.

1. Das Bundesministerium der Finanzen halt § 8c Satz 1 KStG fur verfassungs-
gemal und die Vorlage des Finanzgerichts Hamburg flr unbegrindet.

a) Es gibt zunéchst einen Uberblick Giber Gesetzeshistorie und Gesetzesbegriin-
dung.
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aa) Einleitend weist es auf die Entscheidung des Bundesfinanzhofs vom 8. Januar
1958 (- 1 131/57 U -, juris = BFHE 66, 250) hin, der zufolge die Gewahrung des Ver-
lustabzugs nicht allein davon abhange, ob burgerlich-rechtliche Personengleichheit
bestehe. Vielmehr habe der Bundesfinanzhof allgemein darauf abgestellt, dass
steuerliche Vorschriften und Erwagungen, insbesondere die wirtschaftliche Bedeu-
tung und der Sinn und Zweck des steuerlichen Verlustabzugs oder die Feststellung
eines Missbrauchs von Formen und Gestaltungsmoglichkeiten des burgerlichen
Rechts, in Ausnahmefallen eine vom burgerlichen Recht abweichende Beurteilung
erfordern kénnten. Angesichts dessen sei festzustellen, dass die Vermeidung von
Missbrauchen schon in den historischen Urspriingen des heutigen § 8c KStG nicht
das einzige Kriterium sei, auf das es beim steuerlichen Verlustabzug ankomme. In-
sofern gingen Einwendungen gegen die VerfassungsmaRigkeit des § 8c Satz 1
KStG, die sich darauf stltzten, dass diese Norm anders als die Vorgangerregelung
des § 8 Abs. 4 KStG a.F. nicht mehr der Missbrauchsbekampfung beim Mantelkauf
diene, bereits im Ansatz fehl.

Wie der Bundesfinanzhof in der vorgenannten Entscheidung ausgefuhrt habe, sei
die Entscheidung, ob und unter welchen Voraussetzungen im Einzelnen die
wirtschaftliche Betrachtung zu einer Verneinung der Personengleichheit bei Anwen-
dung der Vorschrift des Verlustabzugs fuhren konne und wie die Grenze zu ziehen
sei gegeniber einer wirtschaftlich gebotenen und zweckméaRigen Anderung der
Satzung und des Gegenstandes des Unternehmens und einem wirtschaftlich
berechtigten Wechsel der Gesellschafter, die zu keiner Unterbrechung der Rechts-
gleichheit fuhrten, schwierig und zweifelhaft. Die damaligen Feststellungen des Bun-
desfinanzhofs kdnnten ruckblickend als Bestatigung angesehen werden, dass mit
§ 8c KStG eine Vorschrift geschaffen worden sei, die diese Uber Jahre streitige Ab-
grenzung klar und eindeutig geregelt sowie vereinfacht habe. Dazu sei der Gesetzge-
ber aufgrund der ihm im System der Gewaltenteilung zukommenden Aufgabe und
der damit verbundenen Gestaltungsbefugnis berufen und legitimiert gewesen. Der
Gesetzgeber habe das im steuerlichen Kontext traditionell als sachgerecht angese-
hene Kriterium der ,wirtschaftlichen Betrachtungsweise” beziehungsweise - bezogen
auf den Kontext des Verlustabzugs - der ,wirtschaftlichen Identitat* der Gesellschaft
beibehalten. Auch das Bundesverfassungsgericht habe das Erfordernis der
wirtschaftlichen Identitat einer Kapitalgesellschaft im Zusammenhang mit dem Ver-
lustabzug in BVerfGE 25, 309 (312 ff.) als verfassungskonform bestatigt.

Dass nach derselben Entscheidung des Bundesfinanzhofs ,die steuerliche Person-
engleichheit unter dem Gesichtspunkt der wirtschaftlichen Betrachtung nur mit
grofdter Zurtckhaltung und nur in besonderen Ausnahmefallen abweichend vom
bargerlichen Recht verneint werden® dirfe, sei auf den Gesichtspunkt der
,wirtschaftlichen Betrachtung® bei der Auslegung des einfachen Rechts bezogen, das
heillt auf die Anwendung der wirtschaftlichen Betrachtungsweise als ein spezifisch
steuerliches Rechtsprinzip im Rahmen der damals geltenden Vorschrift zum Ver-
lustabzug im Einzelfall. Eine generelle Einschrankung fir den Gesetzgeber ergebe
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sich daraus nicht. Soweit im Einzelfall auch nach der neuen Rechtslage tatsachlich
verfassungsrechtlich unhaltbare Ergebnisse auftreten wirden, kdnnten und missten
die Fachgerichte dem in besonderen Ausnahmefallen durch eine verfassungskon-
forme und als solche auch anerkannte teleologische Auslegung Rechnung tragen.

Das Bundesverfassungsgericht habe die Rechtsprechung des Bundesfinanzhofs
zum Erfordernis der wirtschaftlichen ldentitat der Kérperschaft beim Verlustabzug in
einer Entscheidung aus dem Jahr 1969 (BVerfGE 25, 309) gebilligt und es damit im
Ergebnis fur verfassungskonform befunden, sich im Steuerrecht und speziell im Rah-
men des steuerlichen Verlustabzugs bei Korperschaften von der burgerlich-
rechtlichen Sichtweise zu I6sen und maligeblich auf die wirtschaftliche Betrach-
tungsweise abzustellen.

Nachdem der Bundesfinanzhof seine Rechtsprechung zum Kriterium der
wirtschaftlichen Identitat der Steuersubjekte beim Verlustabzug im Rahmen seiner
Entscheidung vom 29. Oktober 1986 (- | R 318/83, | R 319/83 -, juris, Rn. 21 =
BFHE 148, 158 <161>) Uberraschend aufgegeben habe, habe der Gesetzgeber, um
dieser Anderung der Rechtsprechung zu begegnen, im Steuerreformgesetz 1990 die
Verlustabzugsbeschrankung bei Korperschaften in § 8 Abs. 4 KStG a.F. erstmals
kodifiziert, weil die geanderte Rechtsprechung zu einer Veraulerbarkeit der Ver-
lustvortrage von Korperschaften gefuhrt habe, wahrend der Verlustvortrag eines
Einzelunternehmers - vom Erbfall abgesehen - nicht Ubertragbar gewesen sei. Somit
sei es wesentliches Ziel des Gesetzgebers gewesen, die Ubertragung eines Ver-
lustes von einem Steuersubjekt auf ein anderes Steuersubjekt auszuschlielden.

In der Folgezeit habe sich die Regelung des § 8 Abs. 4 KStG a.F., auch in der Fas-
sung der nachfolgenden Anderungen, in ihrer Handhabung als schwierig und kom-
pliziert erwiesen. Der Bundesrechnungshof habe bereits 1997 festgestellt, dass die
Finanzamter mit der Uberwachung der Falle zum Teil (iberfordert gewesen seien. Zu-
dem hatten in wichtigen Einzelfragen bei der Auslegung des § 8 Abs. 4 KStG a.F.
grundlegende Diskrepanzen zwischen der Finanzverwaltung und der Fachliteratur
sowie der Rechtsprechung des Bundesfinanzhofs und der Finanzgerichte - insbeson-
dere hinsichtlich des Tatbestandsmerkmals ,Zufuhrung Uberwiegend neuen Betrieb-
svermdgens” - bestanden. Die Rechtsprechung habe zahlreiche Gestal-
tungsmaglichkeiten zur Umgehung des § 8 Abs. 4 KStG a.F. erdffnet.

Vor diesem Hintergrund habe sich der Gesetzgeber im Rahmen des Unternehmen-
steuerreformgesetzes 2008 entschlossen, die Regelung des § 8 Abs. 4 KStG a.F. zu
streichen und durch eine einfachere und zielgenauere Verlustabzugsbeschrankung
zu ersetzen. Die Vorschrift des § 8¢ KStG sei nach ihrem Inkrafttreten mehrfach
geandert worden. Die Anderungen seien zum Grofteil vor dem Hintergrund der
Wirtschafts- und Finanzmarktkrise erfolgt, wie etwa die EinfUgung von
Sanierungsklausel, Konzernklausel und Stille-Reserven-Klausel. Dartber hinaus
habe es sich um die Umsetzung neuer beziehungsweise geanderter politischer
Zielsetzungen (Foérderung von Wagniskapital) oder eher technische Anderungen

18/49

57

58

59

60





gehandelt. Insofern sei es verfehlt, die der Ausgangsfassung des § 8c KStG folgen-
den Gesetzesanderungen als Nachbesserungen zu bezeichnen, weil dies den un-
zutreffenden Eindruck erwecke, die Ausgangsfassung des § 8c KStG sei per se un-
zulanglich gewesen.

bb) In der Gesetzesbegrindung zur Einfuhrung von § 8c KStG (BTDrucks 16/4841,
S. 34 f., 75 f.) wurden die praktischen Schwierigkeiten mit der Vorgangerregelung
des § 8 Abs. 4 KStG betont. Weiterhin fihre die Gesetzesbegriundung aus, malige-
bliches Kriterium fur die Verlustabzugsbeschrankung sei kunftig der Anteilseigner-
wechsel. Der Neuregelung liege der Gedanke zugrunde, dass sich die wirtschaftliche
Identitat einer Gesellschaft durch das wirtschaftliche Engagement eines anderen An-
teilseigners (oder Anteilseignerkreises) andere. Die in friherer Zeit erwirtschafteten
Verluste blieben unbericksichtigt, soweit sie auf dieses neue Engagement entfielen.
Es solle kunftig nur noch darauf abgestellt werden, ob ein neuer Anteilseigner
malfigebend auf die Geschicke der Kapitalgesellschaft einwirken kdnne und es so
prinzipiell in der Hand habe, die Verwertung der Verluste zu steuern.

Der Koalitionsvertrag zwischen CDU, CSU und FDP aus dem Jahr 2009 habe die
Prifung einer Neustrukturierung der Regelungen zur Verlustverrechnung vorgese-
hen. Vor diesem Hintergrund sei am 14. Januar 2011 eine Facharbeitsgruppe (,Ver-
lustverrechnung und Gruppenbesteuerung®) eingesetzt worden, der Vertreter des
Bundesministeriums der Finanzen und der Finanzministerien von Baden-
Wirttemberg, Bayern, Hessen, Nordrhein-Westfalen und Rheinland-Pfalz sowie ein
Vertreter der Bundesvereinigung der kommunalen Spitzenverbande angehdrt hatten.
Nach einem internationalen Vergleich der Verlustabzugsbeschrankungen fir Korper-
schaften und nach Prifung verschiedener Handlungsoptionen habe die Arbeits-
gruppe empfohlen, die Regelung des § 8c KStG in der im Jahr 2011 geltenden Fas-
sung ohne Anderungen beizubehalten.

Zwar habe die Arbeitsgruppe im Hinblick auf die Verfassungsmalligkeit der
Regelung insbesondere auf die in der Ausgangsfassung des § 8c KStG noch nicht
enthaltene Stille-Reserven-Klausel hingewiesen, da durch diese sichergestellt
werde, dass die Vorschrift bei typisierender Betrachtung auf die Mantelkauffalle
abziele. Diese Bewertung sei jedoch nicht so zu interpretieren, dass die Verfas-
sungsmaligkeit des § 8c KStG vom Vorhandensein der Stille-Reserven-Klausel ab-
hinge. Ausschlaggebend fur die EinflUhrung der Stille-Reserven-Klausel sei in erster
Linie die Bewaltigung der Wirtschafts- und Finanzmarktkrise gewesen. Es sei nicht
primar um eine Nachbesserung des § 8c KStG gegangen, da der Gesetzgeber die
Vorschrift - anders als § 8 Abs. 4 KStG a.F. - nicht als reine Missbrauchsvermei-
dungsvorschrift konzipiert habe, sondern nach Mal3gabe einer weiter gefassten, tber
die Missbrauchsfalle hinausgehenden wirtschaftlichen Betrachtungsweise. Insofern
konne die Verfassungsmafigkeit des § 8c KStG nicht davon abhangen, dass die
Regelung moglichst zielgenau die missbrauchlichen Mantelkauffalle erfasse.

Malfdgeblich fir die VerfassungsmaRigkeit von § 8c KStG erscheine indes, dass der
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Bericht der Arbeitsgruppe den Gesetzgeber im Ergebnis darin bestatigt habe, dass
es richtig gewesen sei, mit § 8c KStG diejenigen Kriterien der ,wirtschaftlichen
Identitat” aufzugeben, die noch bei § 8 Abs. 4 KStG a.F. in Gestalt des Tatbe-
standsmerkmals ,Zuflihrung Uberwiegend neuen Betriebsvermogens® mitentschei-
dend gewesen seien. Nach dem Bericht der Arbeitsgruppe hatten die Erfahrungen
mit der Vorgangerregelung des § 8 Abs. 4 KStG a.F. gezeigt, dass eine Regelung,
die auf die wirtschaftliche Identitat der Verlustgesellschaft abstelle, gestaltungsanfal-
lig und kompliziert sei und dass diese Problematik auch in anderen Landern bestehe,
die eine vergleichbare Regelung hatten.

b) Nach Auffassung des Bundesministeriums der Finanzen beruht § 8c KStG auf
einer nachvollziehbaren und schlissigen Konzeption, die von der Gestaltungsbefug-
nis des Gesetzgebers gedeckt sei. Die Vorschrift stehe daher mit Art. 3 Abs. 1 GG
und mit Art. 14 GG im Einklang.

aa) Die Neuregelung ziele darauf ab, den Verlust einer Kapitalgesellschaft mit Blick
auf die Anteilseigner in einen ,Verlustnutzungszusammenhang® zu stellen und eine
Veranderung dieses Verlustnutzungszusammenhangs bei einer Verlustgesellschaft
speziell zu regeln. Insofern bezwecke die Regelung, die Ubertragung von Verlusten
auf eine Gesellschaft mit einer veranderten wirtschaftlichen Identitat und die Mone-
tarisierung von Verlusten durch Einbeziehung in den Kaufpreis einer Beteiligung zu
verhindern. Sie diene damit auch der Vermeidung von Gestaltungen zur
Steuerumgehung, wenngleich die Norm nicht rein zur Missbrauchsbekampfung
konzipiert sei, sondern auch der Gleichbehandlung mit natlrlichen Personen diene,
die erlittene Verluste ebenfalls nicht auf ein anderes Steuersubjekt Ubertragen kon-
nten.

Die Veranderung des Verlustnutzungszusammenhangs werde nach der Konzeption
des Gesetzgebers durch die hinter der Gesellschaft stehenden Anteilseigner
regelmalig bei einem Wechsel von in ;malgeblicher” Gesellschafterstellung befind-
lichen Anteilseignern veranlasst. Nach § 8c KStG sei nicht jeder Anteilseignerwech-
sel schadlich; vielmehr bedurfe es nach § 8c Satz 1 KStG eines Erwerbs von mehr
als 25 Prozent beziehungsweise nach § 8c Satz 2 KStG von mehr als 50 Prozent der
Anteile. Ein in diesem Sinne malgeblicher Anteilseignerwechsel verandere
wirtschaftlich gesehen den Verlustnutzungszusammenhang und rechtfertige insofern
einen quotalen beziehungsweise vollstandigen Verlustuntergang.

Im Wirtschaftsleben werde - wie Beispiele aus zahlreichen Gesetzen zeigten - allge-
mein davon ausgegangen, dass bei einer Beteiligung an einer Gesellschaft jedenfalls
ab einer GrofRenordnung von mehr als 25 Prozent der Einfluss auf diese Gesellschaft
maldgeblich zunehme. So sei das Halten einer solchen Beteiligung im Gesellschaft-
srecht der Kapitalgesellschaften beispielsweise von Bedeutung, wenn bei
Gesellschafterversammlungen Uber Satzungsanderungen, bestimmte Kapitalmal3-
nahmen oder besondere Strukturmallnahmen ein Beschluss gefasst werden solle,
weil es hierzu einer (Kapital-)Mehrheit von mindestens 75 Prozent der Stimmen
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bedurfe. Weitere Beispiele dafir, dass eine Beteiligung von mehr als 25 Prozent eine
maldgebliche wirtschaftliche Relevanz besitze, fanden sich in §§ 52, 129, 186, 193,
221, 222, 262, 289, 319 AktG sowie in § 56 AulRenwirtschaftsverordnung, § 24 Abs.
1 Nr. 17 lit. a) KWG, § 34 Abs. 3 Nr. 3, Abs. 5 Satz 2 und § 210 Abs. 3 Kapitalan-
lagegesetzbuch, § 286 HGB und §§ 62, 240 UmwG.

Im Bereich des Steuerrechts werde in weiten Teilen bereits eine Beteiligung von
10 Prozent als so wesentlich angesehen, dass eine unterschiedliche Behandlung von
Beteiligungen von weniger als 10 Prozent und solchen ab 10 Prozent vorgenommen
werde. Daneben fanden sich auch Vorschriften, die bei einer Beteiligung von mehr
als 25 Prozent besondere Regelungen vorsahen. So gelte etwa nach § 2a Abs. 2
EStG das Halten einer Beteiligung bis zu einer Beteiligungshohe von 25 Prozent als
passive Tatigkeit. Weiterhin sei die Beteiligungshdhe von 25 Prozent als Grenze fur
die Beurteilung wirtschaftlichen Engagements im Ausland nach §2 Abs. 3 Nr. 1
Aulensteuergesetz, zur Bestimmung des wirtschaftlich Berechtigten nach § 1 Abs. 6
Geldwaschegesetz oder im Hinblick auf Mitteilungspflichten des Steuerpflichtigen
nach § 138 Abs. 2 Nr.3 AO relevant. Darlber hinaus handele es sich um eine
malfgebliche Beteiligungsschwelle etwa in Doppelbesteuerungsabkommen.

Dem Umstand, dass ein Gesellschafter, der nicht die Mehrheit der Stimmrech-te be-
sitze, weniger weitgehend als ein Mehrheitsgesellschafter, aber doch in relevanter
Weise auf die Geschicke der Kapitalgesellschaft einwirken kdnne, trage § 8c KStG
dadurch sachgemal® und unter Wahrung des VerhaltnismaRigkeitsgrundsatzes
Rechnung, dass bei einem Anteilserwerb von mehr als 25 Prozent bis zu 50 Prozent
nur eine anteilige Kurzung der bis dahin nicht genutzten Verluste eintrete und dass
erst bei einem Anteilserwerb von mehr als 50 Prozent die nicht genutzten Verluste
vollstandig entfielen. Aufgrund der erheblichen Einwirkungsmdglichkeiten eines
Mehrheitsgesellschafters auf die Geschicke der Gesellschaft werde in diesem Fall
vom Gesetzgeber eine grundlegend geanderte wirtschaftliche Identitat der
Gesellschaft angenommen.

Wie die historische Herleitung und die dargelegten sachlichen Erwagungen des
Gesetzgebers zeigten, handele es sich bei § 8c KStG entgegen der Meinung des Fi-
nanzgerichts Hamburg nicht um eine ,allein fiskalisch motivierte und gestaltete” Maf3-
nahme. Das Finanzgericht verkenne insbesondere, dass die Anknupfung an einen
Anteilseignerwechsel von mehr als 25 Prozent nach der im Steuerrecht gebrauch-
lichen wirtschaftlichen Betrachtungsweise, zumal im Zusammenwirken mit den bei
Schaffung der Neuregelung festgestellten Vereinfachungserfordernissen, ein
sachgerechtes Kriterium darstelle, an das der Gesetzgeber im Rahmen seiner
Gestaltungsfreiheit habe anknupfen durfen. Die Beschrankungen, die er aufgrund
seiner Bindung an die Grundrechte beachten misse, seien eingehalten.

bb) Das Bundesministerium der Finanzen referiert - in Ubereinstimmung mit dem Fi-
nanzgericht - die Rechtsprechung des Bundesverfassungsgerichts zu Art. 3 Abs. 1
GG, insbesondere flir den Bereich des Steuerrechts. Das Bundesverfassungsgericht
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habe aus der im Steuerrecht gebrauchlichen wirtschaftlichen Betrachtungsweise
in mehreren Entscheidungen einen hinreichenden Grund hergeleitet, um verfas-
sungsrechtlich zu rechtfertigen, dass die Besteuerung nach wirtschaftlichen Kriterien
und damit gegebenenfalls abweichend von den zugrunde liegenden burgerlich-
rechtlichen Gegebenheiten ausgestaltet werde, obschon letztere nach der getrof-
fenen Belastungsentscheidung des Steuergesetzgebers an sich hatten maligeblich
sein sollen (BVerfGE 13, 318 <326>; 18, 224 <233>). Es habe gerade in seiner
grundlegenden Entscheidung zum Verlustabzug nach § 10d EStG (BVerfGE 25, 309
<313>) die Befugnis des Gesetzgebers bestatigt, sich im Steuerrecht maldgeblich an
der wirtschaftlichen Betrachtungsweise zu orientieren. In BVerfGE 99, 88 (97) habe
es erkennen lassen, dass sogar die vollstandige Nichtberucksichtigung von Verlusten
im Hinblick auf das Nettoprinzip durch sachliche Griinde gerechtfertigt sein kénne,
selbst wenn es um den Ausgleich innerhalb derselben Einkunftsart und desselben
Veranlagungszeitraums gehe.

Das objektive Nettoprinzip sei daruber hinaus von Verfassungs wegen nicht ohne
weiteres auch im Sinne eines ,abschnittsibergreifenden® beziehungsweise ,perio-
denubergreifenden” Nettoprinzips zu verstehen, wonach Verluste, die nicht in einer
Besteuerungsperiode ausgeglichen werden koénnten, zwingend in einer anderen
Besteuerungsperiode zu berucksichtigen waren. Denn in seiner Auspragung als peri-
odenubergreifendes Prinzip treffe das objektive Nettoprinzip auf das widerstreitende
Prinzip der Abschnittsbesteuerung, das grundsatzlich einen Ausgleich von positiven
und negativen EinklUnften innerhalb des Veranlagungszeitraums vorsehe. Nach der
Rechtsprechung des Bundesverfassungsgerichts (Beschluss der 3. Kammer des Er-
sten Senats vom 22. Juli 1991 - 1 BvR 313/88 -, juris, Rn. 4 ff.) sei der Gesetzgeber
nicht verpflichtet, den Wertungswiderspruch zwischen dem Grundsatz der Ab-
schnittsbesteuerung und dem Grundsatz der Besteuerung nach dem Nettoprinzip
einseitig zugunsten des Nettoprinzips zu l6sen. Vielmehr sei es Sache des Gesetzge-
bers, das Gewicht, das der Rechtssicherheit einerseits und der Einzelfallgerechtigkeit
andererseits in dem zu regelnden Fall zukomme, abzuwagen und zu entscheiden,
welchem der beiden Prinzipien der Vorzug gegeben werden solle. Unter dem
Gesichtspunkt des WillkUrverbots sei es nicht angreifbar, wenn der Gesetzgeber
eines der beiden Prinzipien als ,angemessener” bewerte. Das Bundesverfassungs-
gericht habe sich noch in weiteren Entscheidungen zu Einschrankungen des perio-
denubergreifenden Verlustausgleichs und der periodenubergreifenden Verlustver-
rechnung geauldert. Danach sei ein uneingeschrankter Verlustvortrag, wie er sich aus
einem uneingeschrankt ,abschnittibergreifend“ gedachten Nettoprinzip ergabe, ver-
fassungsrechtlich nicht geboten.

Diese Rechtsprechung sei im vorliegenden Fall von Bedeutung, weil es sich bei den
nach § 8c Satz 1 KStG nicht abzugsfahigen Verlusten um vorgetragene Verluste aus
den Jahren 2006 und 2007 handele. Betroffen sei daher ausschlief3lich das ab-
schnittstibergreifende Nettoprinzip in Form des Verlustabzugs. Ein Ausschluss des
Abzugs von ausgleichsfahigen Verlusten aus demselben Veranlagungszeitraum
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(Verlustausgleich) durch § 8c Satz 1 KStG komme vorliegend nicht zum Tragen.

Die Beurteilung der VerfassungsmaRigkeit des § 8c Satz 1 KStG habe sich allein
am Malstab der Willkirkontrolle zu orientieren. Eine solchermal3en willkirliche
Regelung liege mit der Vorschrift des § 8c Satz 1 KStG indes nicht vor. Der Geset-
zgeber habe im Gegenteil gute Grinde fur die Schaffung dieser Regelung gehabt.

So habe er zum einen einer ungerechtfertigten Nutzung von (Alt-)Verlusten durch
eine Gesellschaft mit anderer wirtschaftlicher Identitat entgegenwirken wollen. Mit
der Betrachtung der ,hinter der Gesellschaft stehenden Anteilseigner habe der
Gesetzgeber kein willkirliches, sondern ein - wirtschaftlich gesehen - sachgerechtes
Kriterium fur die Identitat der Gesellschaft Gbernommen. Denn die Anteilseigner bes-
timmten malfigeblich Uber die gesamte wirtschaftliche Ausrichtung der Gesellschaft.
Sie steuerten damit letztlich auch die Verwertung der Verluste. Die Maligeblichkeit
der Anteilseigner, das heildt des ,personlichen Substrats® der Gesellschaft, als Kriteri-
um fur die Bestimmung der wirtschaftlichen ldentitat der Gesellschaft lasse sich bis
zur Rechtsprechung des Bundesfinanzhofs in den 1950er Jahren zurlckverfolgen.
Zudem habe der Gesetzgeber - ohne willkirlich zu handeln - bei einem malge-
blichen Anteilseignerwechsel von mehr als 25 Prozent flr den Regelfall von einer sig-
nifikant veranderten (wirtschaftlichen) Identitat der Gesellschaft ausgehen durfen, die
auch die Verlustnutzung berthre.

Zum anderen habe der Gesetzgeber ausweislich der Gesetzesbegrindung zur
Vereinfachung der Rechtsanwendung gehandelt, indem er das frihere Tatbe-
standsmerkmal ,Zufuhrung Uberwiegend neuen Betriebsvermdgens® aufgegeben
habe. Das Anknupfen an das Vorliegen eines maligeblichen Anteilseignerwechsels
von mehr als 25 Prozent fuhre zu einer deutlich einfacheren und dadurch auch
vorhersehbareren Rechtsanwendung. Auf der Basis der Vereinfachungsbefugnis des
Gesetzgebers erscheine es gerechtfertigt, dass er die wirtschaftliche Identitat beim
Verlustabzug allein am Kriterium des mal3geblichen Anteilseignerwechsels von mehr
als 25 Prozent festgemacht habe. Insofern basiere § 8c KStG im Vergleich mit der
Vorgangerregelung des § 8 Abs. 4 KStG a.F. auf einer vereinfachten, mehr typ-
isierenden und pauschalierenden wirtschaftlichen Betrachtungsweise, bei der mit
dem Anknupfungskriterium der Beteiligung ein einfacher feststellbares, gleichwohl
aber realitatsnahes tatsachliches Merkmal fur die wirtschaftliche Identitat der Korper-
schaft herangezogen werde. In diesem Zusammenhang sei zu berucksichtigen, dass
Malnahmen der Gesetzgebung umso eher unter dem Gesichtspunkt einer Typ-
isierung im Rahmen von Art. 3 Abs. 1 GG zulassig seien, je mehr ein steuerlicher
Tatbestand Lebensverhaltnisse regele, die fur rechtliche Gestaltungen zuganglich
seien. Dies sei bei der Regelung des fruheren § 8 Abs. 4 KStG a.F. der Fall gewe-
sen.

Bei der Vermeidung von Gestaltungen zur Steuerumgehung handele es sich um ein
legitimes gesetzgeberisches Ziel, so dass insoweit auch ein eigenstandiger sachlich-
er Grund vorliege, der eine Abweichung vom objektiven Nettoprinzip
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beziehungsweise dem Prinzip der Folgerichtigkeit rechtfertige. So greife § 8c KStG
aufgrund der Ausgestaltung seines Tatbestandes zwangslaufig auch in Fallen miss-
brauchlicher Gestaltungen ein und diene damit der wirksamen Bekampfung solcher
in der Praxis ausufernder Gestaltungen, auch wenn die Vorschrift nicht rein auf
die Missbrauchsbekdmpfung hin konzipiert sei. Aus diesem Grund ware auch die
vom Vorlagegericht angeflihrte Durchbrechung des Trennungsprinzips durch die
Regelung des § 8c Satz 1 KStG sachlich gerechtfertigt, sofern Gberhaupt von einer
solchen Durchbrechung auszugehen sei.

Selbst wenn die Vorschrift des § 8c Satz 1 KStG nicht allein am Mal3stab des ab-
schnittsibergreifenden Nettoprinzips zu messen ware, weil grundsatzlich auch die
Beschrankungen der Vorschrift bei der Verrechnung von Verlusten desselben Veran-
lagungszeitraums (d.h. beim Verlustausgleich) in die Betrachtung einzubeziehen
waren, sei die Vorschrift gleichwohl im Rahmen des dann als Mal3stab fungierenden
»allgemeinen” objektiven Nettoprinzips verfassungsrechtlich gerechtfertigt. Denn die
Vermeidung einer Verlustnutzung durch eine Gesellschaft mit anderer wirtschaftlich-
er Identitat, das Erfordernis der Vereinfachung der Rechtsanwendung und eine wirk-
same Vermeidung von Gestaltungen zur Steuerumgehung seien hinreichend
gewichtige sachliche Grinde des Gesetzgebers, die eine Durchbrechung des objek-
tiven Nettoprinzips rechtfertigten. Ein Verstol3 gegen Art. 3 Abs. 1 GG liege nach alle-
dem nicht vor.

cc) Die Vorschrift des § 8c KStG begegne auch bei einer Prifung am Malistab des
Art. 14 GG keinen verfassungsrechtlichen Bedenken.

2. Der . Senat des Bundesfinanzhofs verweist in seiner Stellungnahme auf mehrere
Revisionsverfahren, bei denen sich die Frage einer Vereinbarkeit von § 8c Satz 1
KStG mit dem Prinzip der finanziellen Leistungsfahigkeit und dem Gebot der Fol-
gerichtigkeit gestellt habe. In dem Revisionsverfahren | R 14/11 habe sie allerdings
nicht beantwortet werden mussen, weil § 8c Satz1 KStG schon aus einfach-
rechtlichen Grinden unanwendbar geblieben sei. Die Revisionsverfahren | R 75/12,
I R 31/11 und | R 79/11 seien jeweils bis zu einer Entscheidung des Bundesverfas-
sungsgerichts im vorliegenden Verfahren ausgesetzt worden. In den beiden zuletzt
genannten Revisionsverfahren gehe es zwar um die Vorschrift des § 8c Satz 2 KStG,
die erst bei einer Ubertragung von mehr als 50 Prozent der Anteile eine Ver-
lustabzugsbeschrankung anordne. Gleichwohl habe der Senat das Vorlageverfahren
des Finanzgerichts Hamburg als vorgreiflich erachtet.

3. Nach Auffassung der Bundesrechtsanwaltskammer verstof3t § 8c Satz 1 KStG
gegen Art. 3 Abs. 1 GG.

a) Der Gesetzgeber habe mit § 8c Satz 1 KStG den Rahmen verfassungsrechtlich
zulassiger Typisierung uberschritten. Mit § 8c Satz 1 KStG habe sich der Gesetzge-
ber von der Konzeption der wirtschaftlichen Identitat, wie sie noch der Vorganger-
regelung des § 8 Abs. 4 KStG a.F. zugrunde gelegen habe, vollstandig geldst. Denn
die im Rahmen des § 8 Abs. 4 KStG a.F. mafRgeblichen Tatbestandsmerkmale der
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Zufihrung von Betriebsvermégen und Fortflihrung beziehungsweise Wiederauf-
nahme des Geschaftsbetriebs spielten im Rahmen von § 8c Satz 1 KStG keine
Rolle mehr. Die Veranderung im Betriebsvermogen sei jedoch neben der Hohe des
Stammkapitals der zentrale Bezugspunkt fur die Bewertung einer Kapitalgesellschaft
als wirtschaftliche Einheit. Eine Typisierung, die ohne diesen Bezugspunkt erfolge,
verfehle ihren Zweck und beschreibe auch keinen Missbrauchsfall. Insoweit han-
dele es sich hier um einen sachwidrigen Typisierungsansatz des Gesetzgebers. Der
Typisierungsansatz moge bei Anteilslibertragungen von mehr als 50 Prozent verfas-
sungskonform sein, nicht aber bei Anteilsiibertragungen von bis zu 50 Prozent. Ein
steuernder Einfluss des Gesellschafters sei in einem solchen Fall ausgeschlossen,
und zwar auch deshalb, weil das Betriebsvermogen nicht verandert worden sei. Der
Gesetzgeber habe mit der verfahrensgegenstandlichen Vorschrift jedenfalls keine
verfassungskonform typisierende (Missbrauchsbekampfungs-)Vorschrift geschaffen.
Mit einer Schwelle von 25 Prozent der Anteile werde ein Missbrauchsfall einer Anteil-
stibertragung nicht realitatsgerecht erfasst. Die Ubertragung von Minderheitsbeteili-
gungen sei ein gangiger gesellschaftsrechtlicher Vorgang und kein typischer Fall,
geschweige denn auch nur ein Indiz fir den Handel mit Verlusten.

b) Zudem sei das Prinzip der Belastungsgleichheit nicht gewahrt. Fur die vor 2008
geltenden Regelungen sei das Merkmal der wirtschaftlichen Einheit mal3geblich
gewesen; darauf komme es jetzt jedoch nicht mehr an. Gegen die Annahme einer
sachwidrigen Differenzierung auf der Ebene der Belastungsgerechtigkeit lasse sich
auch nicht einwenden, dass der Gesetzgeber einen aus verfassungsrechtlicher Sicht
rechtmalligen Systemwechsel eingeleitet habe. Aus den Gesetzesmaterialien
ergebe sich schon kein Anhaltspunkt fur einen solchen Systemwechsel. Aullerdem
ware damit systematisch ein erheblicher Bruch mit weiteren Grundlagen des
Besteuerungssystems verbunden, der wiederum nur auf eine wirtschaftliche Betrach-
tungsweise hinauslaufe, innerhalb derer die rechtlich selbststandige juristische Per-
son nur ein Instrumentarium des handelnden naturlichen Grundrechtstragers sei.
Damit bestinde jedoch gerade die Mal3geblichkeit einer wirtschaftlichen Einheit. Es
ware ein Widerspruch in sich, wenn gerade die wirtschaftliche Einheit der Grund flr
die Aufhebung der wirtschaftlichen Identitat im Hinblick auf die frGhere Rechtslage
ware. Aus Art. 19 Abs. 3 GG folge, dass die juristische Person mehr sei als die natur-
liche Person, von der sie rein faktisch wirtschaftlich geschaffen werde.

Die Schlussfolgerung, dass die Aktivitat des Gesellschafters mit der der
Gesellschaft wirtschaftlich identisch sei, werde zudem durch die Fassung des § 8c
KStG widerlegt, weil die Beschrankung des Verlustabzugs bereits bei 25 Prozent der
Gesellschaftsanteile einsetze. Bei einem derartigen Verhaltnis sei eine steuernde
oder beherrschende Einflussmdglichkeit dieses Gesellschafters nicht vorhanden.

Zudem sei die Regelung auch deshalb nicht konsistent, weil die Begrenzung des
Verlustabzugs sich nicht auf den seine Gesellschaftsanteile verduf3ernden
Gesellschafter beschranke, sondern sich auf die Gesellschaft selbst auswirke. Damit
seien auch die Altgesellschafter wirtschaftlich von der Begrenzung des Ver-
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lustabzugs betroffen. Ginge es dem Gesetzgeber mit der Schaffung des § 8c KStG
tatsachlich nur um eine wertneutrale Zuordnung der Steuerungsmaglichkeit, ware
diese Schlechterstellung der Altgesellschafter Uber die Schlechterstellung der
Gesellschaft weder folgerichtig noch systemgerecht.

c) Bei typisierenden Normen sei insbesondere das Leistungsfahigkeitsprinzip zu
beachten. Das Einkommensteuerrecht sei auf die Leistungsfahigkeit des einzelnen
Steuerpflichtigen hin angelegt. Dies gelte hier umso mehr, als der Gesetzgeber das
Trennungsprinzip, also die Trennung zwischen der naturlichen Person als
Gesellschafter und der juristischen Person selbst (Gesellschaft) und damit der orig-
inaren Leistungsfahigkeit der Kapitalgesellschaft als solcher, als einmal getroffene
Belastungsentscheidung folgerichtig im Sinne der Belastungsgleichheit umsetzen
musse. Er durfe hiervon nur aufgrund sachlicher Grunde abweichen. Derartige sach-
liche Grunde lagen jedoch nicht vor. Es bestehe kein sachlicher Zusammenhang
zwischen den Erwagungen des Gesetzgebers und der Typisierung.

4. Auch die Bundessteuerberaterkammer, das Institut der Wirtschaftsprufer, der
Bundesverband der deutschen Industrie und der Biotechnologie-Industrie-
Organisation Deutschland e.V. halten § 8c Satz 1 KStG fur nicht mit Art. 3 Abs. 1 GG
vereinbar. Sie fuhren daflr Gber die bereits genannten Argumente hinaus insbeson-
dere Folgendes an:

a) Die Bundessteuerberaterkammer betont insbesondere die Wechselwirkung zwis-
chen der Vorschrift des § 8c Satz 1 KStG mit der in § 10d Abs. 2 EStG geregelten
Mindestbesteuerung. Denn von der Verlustabzugsbeschrankung des § 8c KStG
seien auch die durch die Mindestbesteuerung nach § 10d Abs. 2 EStG aufgestauten
Verluste betroffen. Das Zusammenspiel beider Normen durfe bei der Frage, ob § 8c
KStG den verfassungsrechtlichen Anforderungen entspreche, nicht unbertcksichtigt
bleiben.

b) Das Institut der Wirtschaftsprtifer hebt eine von § 8c Satz 1 KStG ausgehende
Benachteiligung fur Start-up-Unternehmen hervor. Deren innovative Geschaftsideen
konnten haufig nur mit Hilfe eines intensiven Kapitaleinsatzes umgesetzt werden.
Neue Kapitalgeber wirden sich allerdings nicht mit einer bloRRen Verzinsung ihres
Kapitals zufrieden geben, sondern wollten am Unternehmen beteiligt werden. Auf-
grund solcher Anteilseignerwechsel kénnten Verluste aus der Anfangsphase selbst
dann nicht geltend gemacht werden, wenn die Umsetzung der Geschaftsidee spater
zu Gewinnen fuhre.

c) Der Bundesverband der Deutschen Industrie zweifelt insbesondere an der Er-
forderlichkeit der Regelung. § 8c KStG in der Fassung des Unternehmensteuerrefor-
mgesetzes 2008 kdnne von mehreren gleich geeigneten und moglichen Regelungen
nicht als die am wenigsten belastende Regelung angesehen werden. Dass auch
weniger belastende Regelungen moglich gewesen waren, zeige bereits die Existenz
der Vorgangerregelung des § 8 Abs. 4 KStG a.F., ergebe sich aber auch aus der
Hinzuflgung der Konzernklausel sowie der Stille-Reserven-Klausel des § 8c KStG.
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In beiden Fallen liege keine Anderung der wirtschaftlichen Identitat vor, so dass diese
bereits in der Ausgangsfassung des § 8c KStG aus dessen Anwendungsbereich hat-
ten ausgenommen werden mussen.

Auch der Bundesverband der Deutschen Industrie weist auf die Wechselwirkung
zwischen § 8c KStG und der Mindestbesteuerung des § 10d EStG hin. Nach einer
Verlustphase musste wegen § 10d EStG circa das 1,6-fache an Gewinn erzielt wer-
den, um aufgelaufene Verlustvortrage abzubauen. Die damit verbundene zeitliche
Streckung der Verlustvortrage erndohe die Gefahr, dass diese Verlustvortrage wegen
eines ,schadlichen“ Anteilseignerwechsels untergingen.

d) Der Biotechnologie-Industrie-Organisation Deutschland e.V. (BIO Deutschland)
weist in seiner Stellungnahme auf die Belastungen hin, die sich aus der Anwendung
von § 8c KStG fur Unternehmen in der Biotechnologiebranche ergaben. Die
forschenden Biotechnologieunternehmen in Deutschland seien vielfach auf die Fi-
nanzierung durch Eigenkapital in Form von Wagniskapital angewiesen, da eine
Fremdkapitalfinanzierung (z.B. Uber Bankkredite) angesichts der nicht verlasslich ab-
schatzbaren Gewinnmargen nur in seltenen Ausnahmefallen in Betracht komme.
Eine positive Rendite fur die Kapitalgeber werde entweder Uber eine An-
teilsveraullerung nach einer mehrjahrigen Haltefrist oder Uber einen Borsengang
erzielt, was fur die Biotechnologieunternehmen zwangslaufig zu Wechseln in der
Zusammensetzung ihrer Anteilseigner fuhre. Eine Veranderung der Anteilseigner-
struktur sei jedoch lediglich eine Folge; keinesfalls liege ihr ein missbrauchlicher Han-
del mit Verlusten zugrunde. In erster Linie gehe es den Biotechnologieunternehmen
um eine Beschaffung von Eigenkapital. Die Vorschrift des § 8c KStG wirke sich ins-
besondere deswegen besonders gravierend auf die Finanzierungsmaoglichkeiten der
betroffenen Unternehmen aus, weil in der Anlaufphase aufgrund der anfallenden ho-
hen Entwicklungskosten erfahrungsgemalf} Verluste entstlinden.

B.

Die Vorlage ist zulassig.

Sie bedarf allerdings der Prazisierung. Das Bundesverfassungsgericht pruft im Rah-
men der konkreten Normenkontrolle eine Regelung nur insoweit am Malstab der
Grundrechte, als die Beteiligten des Ausgangsverfahrens hiervon betroffen sind und
eine Grundrechtsverletzung in Betracht kommt (vgl. BVerfGE 116, 96 <120>; 117,
272 <291 f.>; 122, 151 <180>; 126, 369 <387>). Da es sich bei der Klagerin im vor-
liegenden Fall um eine GmbH handelt, ist die Frage nach der Verfassungsmaligkeit
von § 8c Satz 1 KStG nur fir die (unmittelbare) Ubertragung von Anteilsrechten an
Kapitalgesellschaften zu beantworten. Keiner Entscheidung bedarf es hingegen,
welche sonstigen Korperschaften und Rechtstbertragungen dem Anwendungsbere-
ich von § 8c KStG unterfallen (vgl. Bundesministerium der Finanzen, 4. Juli 2008, IV
C 7-S 2745-a/08/10001, juris, Rn. 1; Suchanek, in: Herrmann/Heuer/Raupach, EStG/
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KStG, 21. Aufl. 2006, § 8c KStG Rn. 9 m.w.N. <Stand: Januar 2017>) und wie die
Verfassungsmafigkeit der Vorschrift insoweit zu beurteilen ist.

Mit dieser Einschrankung wird der Vorlagebeschluss den sich aus Art. 100 Abs. 1
GG und § 80 Abs. 2 Satz 1 BVerfGG ergebenden Anforderungen gerecht. Das Fi-
nanzgericht hat den Regelungsinhalt sowie die Entscheidungserheblichkeit der Norm
unter Berucksichtigung der Historie herausgearbeitet und seine Auffassung von der
Verfassungswidrigkeit der Norm in Auseinandersetzung mit der verfassungs-
gerichtlichen Rechtsprechung nachvollziehbar begrindet. § 80 Abs. 2 Satz 1 BVer-
fGG verpflichtet das vorlegende Gericht nicht, auf jede denkbare Rechtsauffassung
einzugehen (BVerfGE 141, 1 <11 Rn. 22>).

C.

§ 8c Satz 1 KStG in der Fassung des Unternehmensteuerreformgesetzes 2008 ist
mit Art. 3 Abs. 1 GG unvereinbar, soweit bei der unmittelbaren Ubertragung innerhalb
von funf Jahren von mehr als 25 Prozent des gezeichneten Kapitals an einer Kapi-
talgesellschaft an einen Erwerber (schadlicher Beteiligungserwerb) insoweit die bis
zum schadlichen Beteiligungserwerb nicht ausgeglichenen oder abgezogenen nega-
tiven Einkunfte (nicht genutzte Verluste) nicht mehr abziehbar sind.

Der allgemeine Gleichheitssatz (Art. 3 Abs. 1 GG) gebietet dem Gesetzgeber,
wesentlich Gleiches gleich und wesentlich Ungleiches ungleich zu behandeln (vgl.
BVerfGE 116, 164 <180>; 122, 210 <230>; 126, 268 <277>; 133, 377 <407 Rn. 73>;
stRspr). Er gilt fur ungleiche Belastungen wie auch fur ungleiche Begunstigungen
(BVerfGE 110, 412 <431>; 116, 164 <180>; 122, 210 <230>; 126, 268 <277>). Zwar
ist es grundsatzlich Sache des Gesetzgebers, diejenigen Sachverhalte auszuwahlen,
an die er dieselben Rechtsfolgen knupft und die er so als rechtlich gleich qualifiziert.
Diese Auswahl muss er jedoch sachgerecht treffen (BVerfGE 75, 108 <157>; 107,
218 <244>; 115, 381 <389>; 141, 1 <38 Rn. 93>). Genauere Mal3stabe und Kriterien
daflr, unter welchen Voraussetzungen der Gesetzgeber den Gleichheitssatz verletzt,
lassen sich nicht abstrakt und allgemein, sondern nur in Bezug auf die jeweils betrof-
fenen unterschiedlichen Sach- und Regelungsbereiche bestimmen (stRspr; vgl.
BVerfGE 105, 73 <111>; 107, 27 <45 f.>; 112, 268 <279>; 122, 210 <230>; 126, 268
<277>;133, 377 <407 Rn. 74>; 138, 136 <180 Rn. 121>). Dabei ergeben sich je nach
Regelungsgegenstand und Differenzierungsmerkmalen aus dem allgemeinen Gle-
ichheitssatz im Sinne eines stufenlosen am Grundsatz der Verhaltnismaligkeit orien-
tierten Prufungsmalstabs unterschiedliche Grenzen fur den Gesetzgeber, die vom
bloRen Willkirverbot bis zu einer strengen Bindung an VerhaltnismaRigkeitser-
fordernisse reichen (stRspr; vgl. BVerfGE 110, 274 <291>; 112, 164 <174>; 116, 164
<180>; 122, 210 <230>; 126, 268 <277>; 133, 377 <407 Rn. 74>; 138, 136 <180 f.
Rn. 121 f.>; 141, 1 <38 f. Rn. 93>). Differenzierungen bedurfen stets der Rechtferti-
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gung durch Sachgriinde, die dem Differenzierungsziel und dem Ausmal} der Ungle-
ichbehandlung angemessen sind (vgl. BVerfGE 124, 199 <220>; 129, 49 <68>; 130,
240 <253>; 132, 179 <188 Rn. 30>; 133, 59 <86 Rn. 72>; 135, 126 <143 Rn. 52>;
141, 1 <38 Rn. 93>).

1. Art. 3 Abs. 1 GG bindet den Steuergesetzgeber an den Grundsatz der Steuerg-
erechtigkeit (BVerfGE 6, 55 <70>), der gebietet, die Besteuerung an der
wirtschaftlichen Leistungsfahigkeit auszurichten. Das gilt insbesondere im Einkom-
mensteuerrecht, das auf die Leistungsfahigkeit des jeweiligen Steuerpflichtigen hin
angelegt ist (BVerfGE 43, 108 <120>; 61, 319 <343 f.>; 66, 214 <223>; 82, 60 <86>;
89, 346 <352>; 127, 224 <248>). Im Interesse verfassungsrechtlich gebotener
steuerlicher Lastengleichheit muss darauf abgezielt werden, Steuerpflichtige bei gle-
icher Leistungsfahigkeit auch gleich hoch zu besteuern (horizontale Steuerg-
erechtigkeit), wahrend (in vertikaler Richtung) die Besteuerung hoherer Einkommen
im Vergleich mit der Steuerbelastung niedriger Einkommen dem Gerechtigkeitsgebot
genugen muss (vgl. BVerfGE 82, 60 <89>; 99, 246 <260>; 107, 27 <46 f.>; 116, 164
<180>; 122, 210 <231>; vgl. auch BVerfGE 117, 1 <30>; 121, 108 <119 f.>; 127, 1
<28>; 132, 179 <189 Rn. 32>; 141, 1 <40 Rn. 96>).

2. Abweichungen vom Grundsatz der Besteuerung nach der Leistungsfahigkeit im
Einkommensteuerrecht bedirfen nach Art. 3 Abs. 1 GG der Rechtfertigung.

a) Art. 3 Abs. 1 GG ist jedenfalls verletzt, wenn sich ein vernunftiger, sich aus der
Natur der Sache ergebender oder sonst wie sachlich einleuchtender Grund fur die
gesetzliche Differenzierung oder Gleichbehandlung nicht finden lasst (vgl. BVerfGE
1, 14 <52>; 89, 132 <141>; 105, 73 <110>; 107, 27 <45 f.>; 110, 412 <431 f.>; 113,
167 <214>; stRspr). Willkur des Gesetzgebers kann nicht schon dann bejaht werden,
wenn er unter mehreren Losungen nicht die zweckmalligste, vernunftigste oder
gerechteste gewahlt hat, vielmehr nur dann, wenn sich ein sachgerechter Grund fur
eine gesetzliche Bestimmung nicht finden lasst (BVerfGE 55, 72 <90>; 89, 132
<141 f.>). Dabei genugt Willkir im objektiven Sinn, das heil3t die tatsachliche und
eindeutige Unangemessenheit der Regelung in Bezug auf den zu ordnenden Geset-
zgebungsgegenstand (BVerfGE 4, 144 <155>; 36, 174 <187>; 55, 72 <90>). Der
Spielraum des Gesetzgebers endet dort, wo die ungleiche Behandlung der geregel-
ten Sachverhalte nicht mehr mit einer am Gerechtigkeitsgedanken orientierten Betra-
chtungsweise vereinbar ist, wo also ein einleuchtender Grund fur die gesetzliche Dif-
ferenzierung fehlt (BVerfGE 9, 334 <337>; 55, 72 <90>; 76, 256 <329>; 85, 176
<187>; 101, 275 <291>; 115, 381 <389>; 141, 1 <39 Rn. 94>). Willkdr in diesem
Sinne kann erst festgestellt werden, wenn die Unsachlichkeit der Differenzierung evi-
dent ist (BVerfGE 12, 326 <333>; 23, 135 <143>; 55, 72 <90>; 89, 15 <23>; 89, 132
<142>; 99, 367 <389>).

b) Bei der Auswahl des Steuergegenstandes belasst der Gleichheitssatz dem
Gesetzgeber ebenso wie bei der Bestimmung des Steuersatzes einen weit reichen-
den Entscheidungsspielraum (BVerfGE 127, 1 <27>; 139, 285 <309 Rn. 72>; stR-
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spr). Steuerwurdigkeitsentscheidungen beruhen wesentlich auf politischen Wertun-
gen, die nach dem Grundgesetz der Legislative zustehen und von ihr im Wege der
Gesetzgebung getroffen werden mussen. Die Entscheidung des Gesetzgebers ist
deshalb nur daraufhin zu Gberprtfen, ob sie auf sachwidrigen, willkirlichen Erwagun-
gen beruht (vgl. BVerfGE 120, 1 <29>; 137, 350 <366 f. Rn. 42>).

c) Der Grundsatz der gleichen Zuteilung steuerlicher Lasten (vgl. BVerfGE 120, 1
<44>; 123, 1 <19>) verlangt eine Umsetzung der Steuerwurdigkeitsentscheidung,
das heildt eine gesetzliche Ausgestaltung der Steuer, die den Steuergegenstand in
den Blick nimmt und mit Rucksicht darauf eine gleichheitsgerechte Besteuerung des
Steuerschuldners sicherstellt (vgl. BVerfGE 123, 1 <19>; 127, 224 <248>).

aa) Unter dem Gebot moglichst gleichmaRiger Belastung der betroffenen
Steuerpflichtigen muss die Ausgestaltung des steuerrechtlichen Ausgangstatbe-
standes folgerichtig im Sinne von belastungsgleich erfolgen (vgl. BVerfGE 84, 239
<271>; 93, 121 <136>; 99, 88 <95>; 99, 280 <290>). Die Bemessungsgrundlage
muss - in Einnahmen und Aufwand - den wirtschaftlichen Vorgang sachgerecht
aufnehmen und realitdtsgerecht abbilden (BVerfGE 99, 280 <290>). Ausnahmen von
einer belastungsgleichen Ausgestaltung der mit der Wahl des Steuergegenstandes
getroffenen gesetzgeberischen Entscheidung (folgerichtigen Umsetzung des steuer-
rechtlichen Ausgangstatbestandes) bedurfen eines besonderen sachlichen Grundes,
der die Ungleichbehandlung nach Art und Ausmal zu rechtfertigen vermag (vgl.
BVerfGE 105, 73 <125>; 107, 27 <46 f.>; 110, 412 <433>; 116, 164 <180 f.>; 122,
210 <231>; 123, 111 <120 f.>; 124, 282 <294 f.>; 126, 268 <277 f.>; 126, 400 <417>;
127, 1 <27 £.>; 132, 179 <189 Rn. 32>; 137, 350 <366 Rn. 41>; 138, 136 <181 Rn.
123>; 139, 1 <13 Rn. 40>; 139, 285 <309 f. Rn. 72>; 141, 1 <40 Rn. 96>). Der rein
fiskalische Zweck staatlicher Einnahmenerhdhung ist nach der Rechtsprechung des
Bundesverfassungsgerichts nicht als besonderer sachlicher Grund in diesem Sinne
anzuerkennen (vgl. BVerfGE 105, 17 <45>; 116, 164 <182>; 122, 210 <233>; 141, 1
<41 Rn. 96>).

bb) Unabhangig von der Frage, ob sich allein aus dem Erfordernis eines ,beson-
deren sachlichen Grundes® fir Abweichungen von einem steuerrechtlichen Aus-
gangstatbestand erhdhte Begrindungsanforderungen gegenuber einem bloRen
»sachlich einleuchtenden Grund® fur die Differenzierung im Sinne des Willkirverbots
ergeben (vgl. Osterloh/Nu3berger, in: Sachs, GG, 7. Aufl. 2014, Art. 3 Rn. 142; Hey,
in: Tipke/Lang, Steuerrecht, 22. Aufl. 2015, § 3 Rn. 125; Kempny, JOR 64, S. 477
<484 ff.>; Schon, JOR 64, S. 515 <535>; Thiemann, in: Emmenegger/Wiedmann,
Linien der Rechtsprechung des Bundesverfassungsgerichts, Bd. 2, 2011, S. 180
<189 f., 203 f.>; ferner Schmehl, in: Demokratie-Perspektiven, Festschrift fur Brun-
Otto Bryde zum 70. Geburtstag, 2013, S. 457 <473>), steigen allgemein die An-
forderungen an Rechtfertigungsgriinde fur gesetzliche Differenzierungen in dem
Malie, in dem sich die Ungleichbehandlung von Personen oder Sachverhalten auf
die Austbung grundrechtlich geschutzter Freiheiten auswirken kann (BVerfGE 122,
210 <230>; 126, 268 <277>; 138, 136 <181 Rn. 122>; 139, 285 <309 Rn. 71>; 141, 1
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<39 Rn. 94>). Das gilt grundsatzlich auch fur juristische Personen (BVerfGE 99, 367
<388 f.>). Zudem verscharfen sich die verfassungsrechtlichen Anforderungen an den
rechtfertigenden Sachgrund, je weniger die Merkmale, an die die gesetzliche Dif-
ferenzierung anknuUpft, fir den Einzelnen verflgbar sind (vgl. BVerfGE 88, 87 <96>;
129, 49 <69>; 138, 136 <181 Rn. 122>) oder je mehr sie sich denen des Art. 3 Abs.
3 GG annahern (vgl. BVerfGE 88, 87 <96>; 124, 199 <220>; 131, 239 <256 f.>; 133,
377 <408 Rn. 77>; 138, 136 <181 Rn. 122>; 141, 1 <39 Rn. 94>).

cc) Der Gesetzgeber darf allerdings bei der Ausgestaltung der mit der Wahl des
Steuergegenstandes getroffenen Belastungsentscheidung generalisierende, typ-
isierende und pauschalierende Regelungen treffen, ohne allein schon wegen der
damit unvermeidlich verbundenen Harten gegen den allgemeinen Gleichheitssatz zu
verstolRen (vgl. BVerfGE 84, 348 <359>; 113, 167 <236>; 126, 268 <278 f.>; 133,
377 <412 Rn. 86>; stRspr). Bei der Ordnung von Massenerscheinungen ist er
berechtigt, die Vielzahl der Einzelfalle in dem Gesamtbild zu erfassen, das nach den
ihm vorliegenden Erfahrungen die regelungsbedurftigen Sachverhalte zutreffend
wiedergibt (vgl. BVerfGE 11, 245 <254>; 78, 214 <227>; 84, 348 <359>; 122, 210
<232>; 126, 268 <278>; 133, 377 <412 Rn. 86>).

Typisierung bedeutet, bestimmte in wesentlichen Elementen gleich geartete
Lebenssachverhalte normativ zusammenzufassen. Besonderheiten, die im Tatsach-
lichen durchaus bekannt sind, konnen generalisierend vernachlassigt werden. Der
Gesetzgeber darf sich grundsatzlich am Regelfall orientieren und ist nicht gehalten,
allen Besonderheiten jeweils durch Sonderregelungen Rechnung zu tragen (vgl.
BVerfGE 82, 159 <185 f.>; 122, 210 <232>; 126, 268 <279>; 133, 377 <412 Rn.
87>). Beglinstigungen oder Belastungen kénnen in einer gewissen Bandbreite zum
Zwecke der Verwaltungsvereinfachung nach oben und unten pauschalierend bes-
timmt werden (BVerfGE 111, 115 <137>). Die gesetzlichen Verallgemeinerungen
mussen allerdings von einer moglichst breiten, alle betroffenen Gruppen und
Regelungsgegenstande einschlielenden Beobachtung ausgehen (BVerfGE 122,
210 <232 f.>; 126, 268 <279>; 132, 39 <49 Rn. 29>; 133, 377 <412 Rn. 87>). Ins-
besondere darf der Gesetzgeber keinen atypischen Fall als Leitbild wahlen, sondern
muss realitatsgerecht den typischen Fall als Mal3stab zugrunde legen (vgl. BVerfGE
116, 164 <182 f.>; 122, 210 <232 f.>; 126, 268 <279>; 132, 39 <49 Rn. 29>; 133, 377
<412 Rn. 87>; 137, 350 <375 Rn. 66>). Zudem durfen die tatsachlichen Ankntp-
fungspunkte flr die Typisierung den Normzweck nicht verfehlen (vgl. BVerfGE 111,
115 <137>; 132, 39 <56 f. Rn. 49>; 133, 377 <412 Rn. 87>).

Die Vorteile der Typisierung mussen im rechten Verhaltnis zu der mit ihr notwendig
verbundenen Ungleichheit der steuerlichen Belastung stehen (vgl. BVerfGE 110, 274
<292>; 117, 1 <31>; 120, 1 <30>; 123, 1 <19>; 133, 377 <413 Rn. 88>; 137, 350
<375 Rn. 66>). Typisierung setzt voraus, dass die durch sie eintretenden Harten und
Ungerechtigkeiten nur unter Schwierigkeiten vermeidbar waren, lediglich eine ver-
haltnismalig kleine Zahl von Personen betreffen und das Ausmal’ der Ungleichbe-
handlung gering ist (vgl. BVerfGE 63, 119 <128>; 84, 348 <360>; 126, 233 <263 f.>;
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133, 377 <413 Rn. 88>).

Nach diesen Mal3staben ist § 8c Satz 1 KStG mit Art. 3 Abs. 1 GG unvereinbar. Der
Gesetzgeber unterwirft mit dem Korperschaftsteuergesetz das Einkommen von Kor-
perschaften einer eigenen, von derjenigen der dahinter stehenden Personen getren-
nten Besteuerung, die als solche verfassungsrechtlich nicht zu beanstanden ist (1.).
§8c Satz1 KStG in der streitgegenstandlichen Fassung behandelt Kapitalge-
sellschaften bei der Bestimmung ihrer steuerpflichtigen Einkinfte unterschiedlich, je
nachdem, ob innerhalb von funf Jahren mittelbar oder unmittelbar mehr als 25
Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte, Beteiligungsrechte
oder der Stimmrechte an der Kapitalgesellschaft an einen Erwerber oder diesem na-
he stehende Personen Ubertragen worden sind (schadlicher Beteiligungserwerb)
oder nicht (2.). Fir diese Ungleichbehandlung fehlt ein rechtfertigender Grund (3.).

1. Der Gesetzgeber erkennt Korperschaften im Sinne von § 1 KStG, insbesondere
Kapitalgesellschaften, eine eigenstandige und objektive Leistungsfahigkeit zu, die
von der individuellen und subjektiven Leistungsfahigkeit der hinter der Kapitalge-
sellschaft stehenden Personen getrennt ist und unabhangig von dieser besteuert wird
(BVerfGE 116, 164 <199>). Er misst die Leistungsfahigkeit der Kapitalgesellschaft
nach deren Einkommen (§§ 7 f. KStG) und damit nach der Ertragskraft des Un-
ternehmens (vgl. BVerfGE 127, 224 <248>).

a) Damit behandelt der Gesetzgeber unternehmerische Tatigkeiten steuerlich unter-
schiedlich je nachdem, ob sie in Gestalt von Personen- oder Kapitalgesellschaften
ausgeubt werden. Wahrend Gewinne aus einer unternehmerischen Tatigkeit in Form
einer Personengesellschaft den Gesellschaftern zugerechnet werden, folgt der
Gesetzgeber bei der Kapitalgesellschaft einer formellen Betrachtungsweise, die die
rechtliche Selbstandigkeit der Kapitalgesellschaft gegenuber den dahinter stehenden
Personen betont und in den Vordergrund rickt (Trennungsprinzip).

b) Art. 3 Abs. 1 GG zwingt nicht zu einer materiellen (wirtschaftlichen) Betrachtung,
nach der wirtschaftliche Leistungsfahigkeit unabhangig von der jeweiligen Rechts-
form entsteht, die als Instrument zur Erzielung der Einklinfte eingesetzt wird (BVer-
fGE 116, 164 <198 ff.>). Von Verfassungs wegen ist entscheidend, ob es einen hin-
reichenden sachlichen Grund fur die unterschiedliche steuerliche Behandlung von
unternehmerischen Tatigkeiten gibt. Einen solchen liefert die Abschirmung der Ver-
mdgenssphare einer Kapitalgesellschaft gegentber ihren Anteilseignern.

Mit dem eigenstandigen steuerlichen Zugriff auf die wirtschaftliche Leistungs-
fahigkeit der Kapitalgesellschaft nimmt das Steuerrecht die zivilrechtliche Grun-
dentscheidung auf, die das Gesellschaftsvermogen einer Kapitalgesellschaft von
dem Vermogen ihrer Gesellschafter trennt und zugleich die Haftung der
Gesellschafter auf das Gesellschaftsvermodgen beschrankt (§ 1 AktG, § 13 Abs. 1
und 2 GmbHG). Bei der Personengesellschaft ordnet dagegen das Zivilrecht -
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ungeachtet der rechtlichen Selbstandigkeit der Gesellschaft (§ 124 HGB, § 161
Abs. 2 HGB) - das Gesellschaftsvermdgen den Gesellschaftern als gemeinschaftlich-
es Vermogen zu (§718 Abs. 1 BGB i.V.m. § 105 Abs. 3, § 161 Abs. 2 HGB); die
Gesellschafter haften flr Verbindlichkeiten der Gesellschaft grundsatzlich persénlich
auch mit ihrem sonstigen Vermogen (§ 128, § 161 Abs. 2, § 171 Abs. 1 HGB).

Die auf diese Weise bewirkte starkere Abschirmung der Vermdgenssphare einer
Kapitalgesellschaft gegenuber ihren Anteilseignern hat zur Folge, dass in der
abgeschirmten Vermdgenssphare eine eigenstandige Leistungsfahigkeit entsteht,
die getrennt von der individuellen Leistungsfahigkeit der hinter der Kapitalge-
sellschaft stehenden Personen besteuert werden darf (vgl. BVerfGE 116, 164
<198 f.>; 127, 224 <250>; Druen, GmbHR 2008, S. 393 <398>). Das gilt unabhangig
davon, ob eine dadurch drohende Doppelbelastung der auf der Ebene der Korper-
schaft erwirtschafteten Gewinne durch die Erhebung der Korperschaftsteuer einer-
seits und der Einkommensteuer bei der Ausschuttung an den Gesellschafter anderer-
seits im Wege einer Anrechnung der Korperschaftsteuer auf die Einkommensteuer -
wie bei dem bis zum Jahr 2000 geltenden Anrechnungsverfahren (vgl. dazu BVerfGE
125, 1 <2 ff.>) - oder - wie beim Halb- oder Teileinklnfteverfahren (vgl. dazu BVerfGE
127, 224 <228 f.>) - in pauschaler Form im Wege einer Entlastung sowohl auf der
Korperschaftsebene als auch auf der Ebene der Anteilseigner vermieden wird.

2. § 8¢c Satz 1 KStG behandelt Kapitalgesellschaften hinsichtlich der Bestimmung
ihrer steuerpflichtigen Einklnfte unterschiedlich je nachdem, ob ein schadlicher
Beteiligungserwerb im Sinne dieser Vorschrift vorliegt oder nicht.

a) Was als Einkommen der Kapitalgesellschaft gilt und wie das Einkommen zu er-
mitteln ist, richtet sich nach den Vorschriften des Einkommensteuergesetzes, soweit
nicht das Korperschaftsteuergesetz abweichende oder erganzende Regelungen trifft
(§ 8 Abs. 1 Satz 1 KStG). Kapitalgesellschaften sind danach wie naturliche Personen
grundsatzlich zum Verlustabzug nach § 10d EStG berechtigt. Sie kdnnen negative
Einkunfte, die im Veranlagungsjahr (§ 2 Abs. 7 EStG) bei der Ermittlung des Gesamt-
betrags der Einklnfte nicht ausgeglichen werden, in bestimmten Grenzen vom
Gesamtbetrag der EinkUnfte des unmittelbar vorangegangenen Veranla-
gungszeitraums (Verlustriicktrag gemaf § 10d Abs. 1 EStG) und der folgenden Ver-
anlagungszeitraume (Verlustvortrag gemafl} § 10d Abs. 2 EStG) abziehen.

b) Davon macht § 8c Satz 1 KStG in der streitgegenstandlichen Fassung eine Aus-
nahme. Werden innerhalb von flinf Jahren mittelbar oder unmittelbar mehr als 25
Prozent des gezeichneten Kapitals an einer Kapitalgesellschaft an einen Erwerber
oder diesem nahe stehende Personen uUbertragen oder liegt ein vergleichbarer
Sachverhalt vor (schadlicher Beteiligungserwerb), kann die Kapitalgesellschaft die
bis dahin nicht ausgeglichenen oder abgezogenen negativen Einklnfte insoweit nicht
mehr abziehen. Die nicht genutzten Verluste gehen unter, soweit sie rechnerisch auf
den Ubertragenen Anteil entfallen, obwohl die wirtschaftliche Leistungsfahigkeit der
Kapitalgesellschaft als solcher, an die die Kérperschaftsteuer anknlpft, durch die
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bloRe Anteilsiibertragung nicht verandert wird.
3. Fur diese Ungleichbehandlung fehlt es an einem rechtfertigenden Grund.

a) Dabei kann offenbleiben, ob und gegebenenfalls in welchem Umfang der Gleich-
heitssatz (Art. 3 Abs. 1 GG) nach dem Grundsatz der Ausrichtung der Besteuerung
an der wirtschaftlichen Leistungsfahigkeit generell die Moglichkeit eines veranla-
gungszeitraumubergreifenden Verlustabzugs im Sinne von § 10d EStG erfordert.

Offenbleiben kann ferner, ob hier Grunde fur eine eher strenge Verhaltnismaigkeit-
sprufung der gesetzgeberischen Differenzierung zwischen Kapitalgesellschaften mit
schadlichem Beteiligungserwerb und ohne einen solchen vorliegen (s. oben Rn.
105). Dafur kdnnte der Gesichtspunkt der mangelnden Verfigbarkeit des Unterschei-
dungskriteriums auf der Ebene der Kapitalgesellschaften sprechen, die nach einem
schadlichen Beteiligungserwerb ihre bis dahin entstandenen Verluste nur noch
eingeschrankt abziehen kdnnen. Die Kapitalgesellschaften als solche kdonnen nur
unter besonderen Voraussetzungen darauf einwirken, ob innerhalb von funf Jahren
mittelbar oder unmittelbar mehr als 25 Prozent des gezeichneten Kapitals, der Mit-
gliedschaftsrechte, Beteiligungsrechte oder der Stimmrechte an ihnen an einen Er-
werber oder diesem nahe stehende Personen Ubertragen werden oder ein vergleich-
barer Sachverhalt vorliegt (vgl. Thiel, in: Festschrift fur Harald Schaumburg, 2009, S.
515 <632>). Zwar kann die Rechtsfolge des Verlustuntergangs nach § 8c Satz 1
KStG durch entsprechende gesellschaftsvertragliche Regelungen vermieden wer-
den. In Betracht kommt etwa die Vereinbarung einer Vinkulierungsklausel, die die
Wirksamkeit einer Anteilsubertragung an die Zustimmung der Kapitalgesellschaft
knapft (vgl. z.B. § 15 Abs. 5 GmbHG, § 68 Abs.2 Satz 1 AktG). Die - auch
nachtraglich mogliche - Einfugung einer Vinkulierungsklausel in die Satzung der
Gesellschaft bedarf allerdings der Zustimmung aller betroffenen Gesellschafter
(§ 180 Abs. 2 AktG; fur die GmbH vgl. Zdller/Noack, in: Baumbach/Hueck, GmbHG,
20. Aufl. 2013, § 53 Rn. 34; Harbarth, in: Munchener Kommentar zum GmbHG, 2.
Aufl. 2016, § 53 Rn. 201; Hoffmann, in: Michalski, GmbHG, 2. Aufl. 2010, § 53 Rn.
126; a.A. Fette, GmbHR 1986, S. 73 <75>), die bei groRen Gesellschaften und einan-
der nicht nahestehenden Gesellschaftern mit unterschiedlichen Interessen nicht im-
mer zu erreichen sein wird. Bei der Aktiengesellschaft kdnnen dadurch im Ubrigen
auch nicht samtliche Falle unmittelbarer Anteilsubertragungen erfasst werden, weil
eine Vinkulierung nur bei Namensaktien und Zwischenscheinen (§ 8 Abs. 6 AktG)
moglich ist (vgl. Bayer, in: Minchener Kommentar zum AktG, 4. Aufl. 2016, § 68
Rn. 34). Letztlich kann die Frage der rechtlichen Gestaltungsmaoglichkeiten der Kapi-
talgesellschaft jedoch ebenso dahinstehen wie die Frage, ob es allein auf die Verflg-
barkeit des Unterscheidungskriteriums fur die Kapitalgesellschaft ankommt oder ob
das Wesen der juristischen Person eine Einbeziehung der Gestaltungsmaoglichkeiten
der Anteilseigner erfordert (Art. 19 Abs. 3 GG).

b) § 8c Satz 1 KStG halt namlich schon einer Prifung am Malistab des Willkirver-
bots nicht stand. Es fehlt ein sachlich einleuchtender Grund fir die gesetzliche Dif-
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ferenzierung. Er ergibt sich weder aus der Anknlupfung an die Vorgangerregelung
des § 8 Abs. 4 KStG (aa) und dem dieser zugrundeliegenden Zweck der Miss-
brauchsbekampfung (bb) noch aus der vom Gesetzgeber angestrebten
Beschrankung von Verlustabzigen beim Verlust der wirtschaftlichen Identitat einer
Gesellschaft (cc) oder dem Gedanken der Unternehmeridentitat als Voraussetzung
fur den Verlustabzug (dd). Der rein fiskalische Zweck staatlicher Einnahmener-
héhung kommt als Rechtfertigungsgrund nicht in Betracht (ee).

aa) Nach den Gesetzesmaterialien war § 8c KStG als gegenluber dem bis zu seiner
Einflhrung geltenden § 8 Abs. 4 KStG einfachere und zielgenauere Verlustabzugs-
beschrankung fur Korperschaften konzipiert (BTDrucks 16/4841, S. 74). Sie geht je-
doch Uber den Regelungsgehalt von § 8 Abs. 4 KStG deutlich hinaus.

(1) Die sogenannte Mantelkaufregelung des § 8 Abs. 4 KStG sollte missbrauch-
lichen Gestaltungen entgegenwirken, bei denen die Veraullerung der Anteile im
wirtschaftlichen Ergebnis ausschlieRlich oder nahezu ausschliellich der Mone-
tarisierung von Verlustvortragen im Sinne von § 10d EStG dient (vgl. BFH, Urteil vom
14. Méarz 2006 - | R 8/05 -, juris, Rn. 35 = BFHE 212, 517 <524>; Urteil vom 28. Mai
2008 - I R 87/07 -, juris, Rn. 13 = BFHE 222, 245 <249>). Davon sollte aus Sicht des
Gesetzgebers ausgegangen werden kénnen, wenn die Kapitalgesellschaft ihre tbri-
gen Vermogenswerte im Wesentlichen verloren hat und durch Zufiihrung von Mitteln
der neuen Gesellschafter wirtschaftlich wiederbelebt werden soll (Mantelkauf).

Da der Verlustvortrag eines Einzelunternehmers nicht Ubertragbar ist, sollte durch
§ 8 Abs. 4 KStG sichergestellt werden, dass auch eine Kdorperschaft einen nicht aus-
geglichenen Verlust nur dann mit steuerlicher Wirkung vortragen kann, wenn sie
wirtschaftlich mit derjenigen identisch ist, die den Verlust erlitten hat. Die Regelung
ging zunachst davon aus, dass wirtschaftliche Identitat insbesondere dann nicht
mehr vorliegt, wenn mehr als drei Viertel der Anteile an einer Kapitalgesellschaft auf
neue Gesellschafter Ubergehen und die Gesellschaft danach ihren Geschaftsbetrieb
mit Uberwiegend neuem Betriebsvermdgen wieder aufnimmt (vgl. BTDrucks 11/2157,
S. 171). Aus dem Missbrauchsverhinderungszweck der Vorschrift leitete die
fachgerichtliche Rechtsprechung zudem die Notwendigkeit eines engen sachlichen
und zeitlichen Zusammenhangs zwischen der Anteilsibertragung und der Betrieb-
svermdgenszufluhrung ab (vgl. BFH, Urteil vom 1. Juli 2009 - | R 101/08 -, juris, Rn.
14; Urteil vom 12. Oktober 2010 - | R 64/09 -, juris, Rn. 11 = BFHE 231, 522 <525>).
Nach mehrfachen Anderungen setzte § 8 Abs. 4 KStG im Zeitpunkt seines
AuBerkrafttretens fur einen Verlust der wirtschaftlichen Identitat noch einen Anteil-
seignerwechsel von mehr als 50 Prozent und die Fortfuhrung oder Wiederaufnahme
des Geschaftsbetriebs unter Zufihrung von Uberwiegend neuem Betriebsvermogen
voraus.

(2) Diese Regelung hatte sich nach Auffassung des Gesetzgebers als kompliziert
und gestaltungsanfallig erwiesen (BTDrucks 16/4841, S. 34). Sie sei schwierig zu
handhaben, zahlreiche Zweifelsfragen zu den einzelnen Tatbestandsmerkmalen und
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deren Zusammenhang seien Gegenstand von Gerichtsverfahren (BTDrucks 16/
4841, S. 74); insbesondere die Tatbestandsvoraussetzung der ,Zufiihrung Uber-
wiegend neuen Betriebsvermogens” sei streitig. Die Neuregelung sollte die Recht-
sanwendung vereinfachen (BTDrucks 16/4841, S. 75). § 8c Satz 1 KStG setzte de-
shalb fiir den anteiligen Untergang des Verlustabzugs nur noch die Ubertragung
eines Anteils von mehr als 25 Prozent voraus.

bb) § 8c KStG dient danach jedenfalls auch der Vermeidung von Gestaltungen zur
Steuerumgehung, deren Eindammung beim Verlustabzug sich in der Zeit vor Schaf-
fung des § 8c KStG als notwendig, aber nach dem vormaligen Konzept nicht praktika-
bel erwiesen hatte (so auch die Stellungnahme des Bundesministeriums der Fi-
nanzen, S. 22). Das Ziel der Bekampfung von legalen, jedoch unerwinschten, dem
Gesetzeszweck von § 10d EStG zuwiderlaufenden Steuergestaltungen, insbeson-
dere des Handels mit vortragsfahigen Verlusten, ist ein legitimer Zweck, der grund-
satzlich Ungleichbehandlungen im Sinne von Art. 3 Abs. 1 GG rechtfertigen kann
(vgl. BVerfGE 13, 290 <316>; 26, 321 <326>; 99, 88 <97>).

Allerdings sind die Grenzen zuldssiger Typisierung Uberschritten, wenn zur Erfas-
sung solcher Gestaltungen allein an die Ubertragung eines Anteils von mehr als 25
Prozent angeknpft wird. Eine gesetzliche Typisierung darf keinen atypischen Fall als
Leitbild wahlen, sondern muss sich realitatsgerecht am typischen Fall orientieren
(vgl. BVerfGE 116, 164 <182 f.>; 122, 210 <232 f.>; 126, 268 <279>; 132, 39 <49 Rn.
29>; 133, 377 <412 Rn. 87>; 137, 350 <375 Rn. 66>). Daran fehlt es, soweit § 8c
Satz 1 KStG eine Missbrauchsverhinderung bezweckt (ebenso Suchanek, in: Her-
rmann/Heuer/Raupach, EStG/KStG, 21. Aufl. 2006, § 8c KStG Rn. 5 <Stand: Januar
2017>; Druen, StuW 2008, S. 3 <13>; ders., Ubg 2009, S. 23 <28>; Ernst, Neuord-
nung der Verlustnutzung nach Anteilseignerwechsel - Reformbedarf und haushalt-
spolitische Bedeutung des § 8c KStG, IFSt-Schrift Nr. 470 <2011>, S. 63; Hey, BB
2007, S. 1303 <1305>; dies., StuW 2008, S. 167 <171>; Thiel, in: Festschrift fur Har-
ald Schaumburg, 2009, S. 515 <536 f.>; Wiese, DStR 2007, S. 741 <744>).

Der typische Missbrauchsfall ,Mantelkauf ist dadurch gekennzeichnet, dass eine
Kapitalgesellschaft, die zwar noch Uber Verlustvortrage verfugt, aber mangels
Geschaftsbetriebs und nennenswerten Betriebsvermdgens sonst nur einen leeren
Mantel darstellt, von einem Investor mit einer neuen, gewinntrachtigen Aktivitat gefullt
wird, um die Verluste steuerlich nutzbar zu machen. Diese Missbrauchskonstellation
hat im Tatbestand des § 8c Satz 1 KStG keinen Niederschlag gefunden. Der Erwerb
einer Beteiligung von mehr als 25 Prozent an einer Kapitalgesellschaft allein indiziert
nicht eine missbrauchliche Gestaltung, weil es fir die Ubertragung einer derartigen
Beteiligung an einer Verlustgesellschaft vielfaltige Grunde geben kann, die nicht
regelmalig in der Intention bestehen, die Verluste fur ein anderes Unternehmen des
neuen Anteilseigners nutzbar zu machen. Mit § 8c Satz 1 KStG hat der Gesetzgeber
damit keinen typischen Missbrauchsfall als Ausgangspunkt fur eine generalisierende
Regelung gewahlt (vgl. Brandis, in: Blumich, KStG, 134. Aufl. 2016, § 8c Rn. 22;
BFH, Beschluss vom 26. August 2010 - | B 49/10 -, juris, Rn. 19 = BFHE 230, 445
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<452>; a.A. FG Berlin-Brandenburg, Urteil vom 18. Oktober 2011 - 8 K 8311/10 -
, juris, Rn. 17 f.). Vielmehr hat er eine abstrakte Missbrauchsgefahr zum Anlass
fur eine vom typischen Missbrauchsfall losgeléste und Uber diesen hinausgehende
generelle Verlustnutzungsregelung fur Koérperschaften genommen (vgl. Schmehl, in:
Demokratie-Perspektiven, Festschrift fir Brun-Otto Bryde zum 70. Geburtstag, 2013,
S. 457 <461>; Lang, GmbHR 2012, S. 57 <60>).

cc) Bei der Regelung des § 8c KStG ist der Gesetzgeber davon ausgegangen, dass
sich die wirtschaftliche Identitat einer Gesellschaft durch das wirtschaftliche Engage-
ment eines anderen Anteilseigners (oder Anteilseignerkreises) andert und die in
frGherer Zeit erwirtschafteten Verluste unberucksichtigt bleiben sollen, soweit sie auf
dieses neue wirtschaftliche Engagement entfallen (BTDrucks 16/4841, S. 76; vgl.
auch BFH, Urteil vom 30. November 2011 - | R 14/11 -, juris, Rn. 15 = BFHE 236, 82
<85>). Auch dieses Ziel vermag einen anteiligen Wegfall des Verlustabzugs, der an
die bloRe Ubertragung von mehr als 25 Prozent der Anteile geknlpft ist, nicht zu
rechtfertigen.

(1) Dem gesetzgeberischen Ziel liegt der im Steuerrecht anerkannte Grundsatz zu-
grunde, dass beim steuerlichen Verlustabzug dasjenige Steuersubjekt, das den Ver-
lustabzug nutzen moéchte, mit demjenigen Steuersubjekt identisch sein muss, das
den Verlust erlitten hat (vgl. BFH, Urteil vom 8. Januar 1958 - | 131/57 U -, juris, Rn.
10 = BFHE 66, 250 <253>; Beschluss des Groften Senats vom 17. Dezember 2007 -
GrS 2/04 -, juris, Rn. 64 ff. = BFHE 220, 129 <137 ff.>).

Bei der Beurteilung der fur den Verlustabzug erforderlichen steuerrechtlichen Per-
sonengleichheit von Korperschaften kommt es nach der fachgerichtlichen Recht-
sprechung (BFH, Urteile vom 8. Januar 1958 - | 131/57 U -, juris, Rn. 11 = BFHE 66,
250 <253 f.>; vom 15. Februar 1966 - |1 112/63 -, juris, Rn. 26 ff. = BFHE 85, 217 <222
f.>; vom 17. Mai 1966 - | 141/63 -, juris, Rn. 7 = BFHE 86, 369 <370>; vom
19. Dezember 1973 - | R 137/71 -, juris, Rn. 8 = BFHE 111, 155 <156 f.>) seit jeher
nicht allein auf die bargerlich-rechtlichen Gegebenheiten an. Ausschlaggebend ist in
diesem Zusammenhang vielmehr eine wirtschaftliche Betrachtungsweise. Sie
berucksichtigt die Besonderheiten der tatsachlichen Gestaltung und den Zweck der
Steuernorm und ist vom Bundesverfassungsgericht vor dem Hintergrund von Art. 3
Abs. 1 GG ausdrucklich gebilligt worden (BVerfGE 25, 309 <312 ff.>). Sie lag auch §
8 Abs. 4 KStG, der Vorgangerregelung zu § 8c KStG, zugrunde, die erlassen wurde,
nachdem der Bundesfinanzhof das Erfordernis ,wirtschaftlicher Identitat® einer
Gesellschaft fur den Verlustabzug aufgegeben hatte, weil dieses Tatbestandsmerk-
mal in der Rechtsprechung inhaltlich nicht néher konkretisiert worden sei und es auch
weder dem Wortlaut noch dem Zweck des § 10d EStG enthommen werden kdnne
(BFH, Urteil vom 29. Oktober 1986 - | R 318/83, | R 319/83, | R 318-319/83 -, juris,
Rn. 21 ff. = BFHE 148, 158 <161 f.>). Der Gesetzgeber wollte mit § 8 Abs. 4 KStG
insbesondere vermeiden, dass die Verlustvortrage von Korperschaften - vor allem
von Kapitalgesellschaften - verauRerbar sind, der Verlustvortrag eines Einzelun-
ternehmers dagegen nicht dbertragbar ist (vgl. BTDrucks 11/2157, S. 171).
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(2) Der Begriff der ,wirtschaftlichen Identitat” ist allerdings nicht eindeutig. Der Bun-
desfinanzhof stellte schon in seinem Urteil vom 8. Januar 1958 (- | 131/57 U -, juris,
Rn. 13 = BFHE 66, 250 <255 f.>) fest: ,Die Entscheidung, ob und unter welchen Vo-
raussetzungen im einzelnen die wirtschaftliche Betrachtung [...] zu einer Verneinung
der Personengleichheit bei Anwendung der Vorschrift des Verlustabzuges fuhren
kann, und wie die Grenze zu ziehen ist gegenulber einer wirtschaftlich gebotenen und
zweckmaRigen Anderung der Satzung und des Gegenstandes des Unternehmens
und einem wirtschaftlich berechtigten Wechsel der Gesellschafter, die zu keiner Un-
terbrechung der Rechtsgleichheit flihren, ist schwierig und zweifelhaft.”

(a) Die fachgerichtliche Rechtsprechung hat vor der Anderung der Rechtsprechung
des Bundesfinanzhofs (Urteil vom 29. Oktober 1986 - I R 318/83, | R 319/83, | R
318-319/83 -, juris, Rn. 21 ff. = BFHE 148, 158 <161 f.>), die zum Erlass von § 8 Abs.
4 KStG gefuhrt hat, auf die Identitat des personlichen und des sachlichen Substrats
der Kapitalgesellschaft im Jahre des Entstehens und des Abzugs des Verlustes
abgestellt (vgl. BVerfGE 25, 309 <313>). Die wirtschaftliche Identitat einer Kapitalge-
sellschaft wird nicht allein durch die Personen der Anteilseigner, sondern jedenfalls
auch, wenn nicht sogar nur (vgl. BFH, Urteil vom 20. August 2003 - | R 61/01 -, juris,
Rn. 27 = BFHE 203, 135 <139 f.>) durch den Unternehmensgegenstand und das Be-
triebsvermogen gepragt (vgl. BFH, Urteile vom 28. Mai 2008 - | R 87/07 -, juris, Rn.
13 ff. = BFHE 222, 245 <249 f.>; vom 12. Oktober 2010 - | R 64/09 -, juris, Rn. 10 =
BFHE 231, 522 <524 f.>).

(b) § 8 Abs. 4 KStG definierte die wirtschaftliche Identitat einer Kérperschaft nicht,
sondern bestimmte in Satz 2 lediglich beispielhaft (,insbesondere®), wann eine
wirtschaftliche ldentitat nicht mehr gegeben ist. Nach Satz 2 des § 8 Abs. 4 KStG
(i.d.F. vom 29. Oktober 1997) fehlte einer Kapitalgesellschaft die wirtschaftliche lden-
titat, wenn - erstens - bezogen auf das gezeichnete Kapital mehr als die Halfte der
Geschaftsanteile Ubertragen werden, - zweitens - Uberwiegend neues Betriebsver-
modgen zugeflhrt und - drittens - der Geschéaftsbetrieb mit diesem neuen Betriebsver-
mogen fortgefuhrt oder wieder aufgenommen wird. Der Gesetzgeber hat also fur
einen Verlust der wirtschaftlichen Identitat nicht nur eine Ubertragung von mehr als
50 Prozent der Anteile (Anderung des personlichen Substrats), sondern zuséatzlich
eine erhebliche Anderung im Betriebsvermégen (des sachlichen Substrats) voraus-
gesetzt.

(c) Die im Jahr 2011 - nach Erlass von § 8c KStG - zur Prifung der Moglichkeit einer
Neustrukturierung der Regelungen zur Verlustverrechnung sowie der Einflhrung
eines modernen Gruppenbesteuerungssystems eingesetzte Facharbeitsgruppe
»verlustverrechnung und Gruppenbesteuerung®, der Vertreter des Bundesministeri-
ums der Finanzen, des Ministeriums fur Finanzen und Wirtschaft Baden-
Wirttemberg, des Bayerischen Staatsministeriums der Finanzen, des Hessischen
Ministeriums der Finanzen, des Finanzministeriums des Landes Nordrhein-
Westfalen und des Ministeriums der Finanzen Rheinland-Pfalz sowie ein Vertreter
der Bundesvereinigung der kommunalen Spitzenverbande angehdrten, hat unter an-
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derem Regelungen zur Verlustverrechnung sowie zur Gruppenbesteuerung in an-
deren Staaten verglichen. Nach ihrem vom Bundesministerium der Finanzen in
seiner Stellungnahme (S. 19) angefuhrten Bericht vom 15. September 2011
(http://www.beck.de/rsw/upload/FDDStR/Arbeitsgruppe_Verlustverrechnung _Grup-
penbesteuerung_2011_Bericht.pdf, S. 78 - 80) fanden sich im Jahr der Untersuchung
im internationalen Vergleich unterschiedliche Modelle einer Ausgestaltung des Ver-
lustabzugs bei Kdrperschaften, die fiir eine Beschrankung an Anderungen des per-
sonellen Substrats der Gesellschaft, an solche des sachlichen Substrats oder an An-
derungen beider anknupften (vgl. auch BTDrucks 17/5752, S. 2).

Soweit danach Uberhaupt spezialgesetzlich geregelte Beschrankungen des Ver-
lustabzugs in diesen Fallen existierten, setzten diese in einigen Landern (ltalien,
Japan, Kanada, den Niederlanden, Osterreich, Slowenien, Spanien, Tschechien,
dem Vereinigten Konigreich und Zypern) voraus, dass die Verlustgesellschaft inner-
halb eines bestimmten Zeitraums (in der Regel zwischen zwei und funf Jahren) nach
einem wesentlichen Anteilseignerwechsel (schadlich war haufig die Ubertragung von
mehr als 50 Prozent der Anteile beziehungsweise Stimmrechte) ihre Geschaft-
statigkeit andert (Bericht, a.a.0O., S. 78 f.). In anderen Landern (Danemark, Finnland,
Portugal, Schweden und den USA) genlgte bereits ein Anteilseignerwechsel in
einem wesentlichen Umfang flr einen Wegfall oder eine Beschrankung des Ver-
lustabzugs, wobei ein wesentlicher Anteilseignerwechsel in der Regel angenommen
wurde, wenn mehr als 50 Prozent der Anteile (beziehungsweise Stimmrechte) der
Verlustgesellschaft Ubergehen (Bericht, a.a.0., S. 79). In Frankreich bestand nach
dem Bericht (S. 79 f.) die Besonderheit, dass ausschlaggebend fur die Verlust-
nutzung allein die durch den Gesellschaftszweck und die tatsachliche Tatigkeit, nicht
aber durch die Zusammensetzung des Kreises der Anteilseigner bestimmte
wirtschaftliche Identitat der Gesellschaft war. Dementsprechend wurde der Ver-
lustabzug - unabhangig von einem Anteilseignerwechsel - bereits dann versagt,
wenn eine substantielle Anderung des Geschéftsbetriebs der Verlustgesellschaft ein-
trat; ein Anteilseignerwechsel ohne Anderung der Geschéftstatigkeit war dagegen
unschéadlich. Einen Verlustuntergang ohne Anteilseignerwechsel bei Anderung des
Geschaftsbetriebs der Gesellschaft sahen auch andere Lander vor (z.B. Portugal).

(3) Demgegenuber setzt § 8c Satz 1 KStG fur einen (anteiligen) Wegfall des Ver-
lustabzugs nur voraus, dass innerhalb von funf Jahren mittelbar oder unmittelbar
mehr als 25 Prozent des gezeichneten Kapitals, der Mitgliedschaftsrechte, Beteili-
gungsrechte oder der Stimmrechte an der Kapitalgesellschaft an einen Erwerber
oder diesem nahe stehende Personen Ubertragen werden. Soweit der Gesetzgeber
mit dieser Regelung eine Anderung der wirtschaftlichen Identitdt der Kapitalge-
sellschaft definieren und normativ erfassen wollte (vgl. BTDrucks 16/4841, S. 76), hat
er damit die Grenzen seiner Typisierungsbefugnis Uberschritten.

(a) Zwar begrindet der Erwerb einer Beteiligung von mehr als 25 Prozent der An-
teile an einer Kapitalgesellschaft gesellschaftsrechtlich eine Sperrminoritat, weil bes-
timmte grundlegende Mallhahmen wie beispielsweise Satzungsanderungen (vgl. §
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53 Abs. 2 Satz 1, 2. Halbs. GmbHG, § 179 Abs. 2 Satz 1 AktG) einschliellich
Kapitalerh6hungen und -herabsetzungen (vgl. fur die GmbH Ziemons, in: Ziemons/
Jaeger, Beck’scher Online-Kommentar zum GmbHG, 27. Aufl. 2016, § 55 Rn. 61 und
§ 58 Rn. 9; fur die Aktiengesellschaft § 182 Abs. 1 Satz 1, § 222 Abs. 1 Satz 1 Ak-
tG), Ubertragungen des gesamten Betriebsvermdgens (vgl. Schindler, in: Ziemons/
Jaeger, Beck’scher Online-Kommentar zum GmbHG, 27. Aufl. 2016, § 47 Rn. 28;
Schréer, in: Minchener Kommentar zum AktG, 3. Aufl. 2013, § 133 Rn. 42 mit weit-
eren Beispielen) und die Auflésung der Gesellschaft durch Gesellschafterbeschluss
(vgl. § 60 Abs. 1 Nr. 2, 2. Halbs. GmbHG; § 262 Abs. 1 Nr. 2 AktG) unter anderem
einer qualifizierten Mehrheit von drei Vierteln der abgegebenen Stimmen
beziehungsweise des bei der Beschlussfassung vertretenen Grundkapitals bedurfen.

Allein die Begrundung einer solchen Beteiligung erlaubt angesichts des Mehrheit-
sprinzips in § 47 Abs. 1 GmbHG, § 133 Abs. 1 AktG aber allenfalls mittelbar ein ak-
tives Gestalten der Entscheidungen auf Ebene der Gesellschaft durch den Minder-
heitsgesellschafter. Nur eine  Mehrheitsbeteiligung ermdglicht es dem
Anteilserwerber, auf die Kapitalgesellschaft unmittelbar mafRgebend Einfluss zu
nehmen und die Verluste durch entsprechende unternehmerische Entscheidungen
zu eigenen Zwecken zu nutzen (vgl. Schwedhelm, GmbHR 2008, S. 404 <406>). Bei
bdorsennotierten Unternehmen, deren Anteile sich regelmafig in gewissem Umfang
im Streubesitz befinden, mag eine andere Beurteilung gelten; jedoch geht auch das
Wertpapiererwerbs- und Ubernahmegesetz (WpUG) in § 29 Abs. 2 von einem Kon-
trollerwerb erst bei Erwerb von 30 Prozent der Anteile an der Zielgesellschaft aus,
weil hiermit regelmafig die Mehrheit der Stimmen in der Hauptversammlung verbun-
den sei (vgl. Wackerbarth, in: Minchener Kommentar zum AktG, 3. Aufl. 2011, § 29
WpUG Rn. 43).

Zudem gibt der Erwerb eines Anteils dem Anteilseigner lediglich die Mdglichkeit, auf
die unternehmerischen Entscheidungen der Gesellschaft Einfluss zu nehmen. Ob er
davon in dem Sinne Gebrauch macht, dass die Gesellschaft unter seiner Beteiligung
wirtschaftlich als ,eine andere” erscheint, kann erst anhand der MaRnahmen beurteilt
werden, die die Anteilseigner (mehrheitlich) tatsachlich treffen (vgl. Thiel, in:
Festschrift fur Harald Schaumburg, 2009, S. 515 <532 f.>). Die Vorschrift des § 8c
Satz 1 KStG beruht demgegenuber auf der unwiderlegbaren Vermutung, dass bere-
its die Einflussnahmemoglichkeiten eines Anteilserwerbers fur die wirtschaftliche
Identitat der Gesellschaft malRgeblich sind. Ob diesen im Falle des Beteiligungser-
werbs von mehr als 25 Prozent, aber nicht mehr als 50 Prozent der Anteile fir sich
genommen Uberhaupt signifikante Bedeutung fur die wirtschaftliche ldentitat der
Gesellschaft zukommt, ist jedoch aus den oben genannten Grinden zweifelhaft (vgl.
Frotscher, in: Frotscher/Drien, KStG/GewStG/ UmwStG, § 8¢ Rn. 11e <Stand: Janu-
ar 2014>; Hackemann, in: Moéssner/Seeger, KStG, 2. Aufl. 2015, § 8c Rn. 66; Ernst,
Neuordnung der Verlustnutzung nach Anteilseignerwechsel - Reformbedarf und
haushaltspolitische Bedeutung des § 8c KStG, IFSt-Schrift Nr. 470 <2011>, S. 60;
Oenings, FR 2009, S. 606 <611>; Schwedhelm, GmbHR 2008, S. 404 <406>; Wiese,
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DStR 2007, S. 741 <744>).

(b) Jedenfalls reichen sie bei einem gleichzeitigen Verzicht auf jegliche weitere Vo-
raussetzung, die an das Sachsubstrat der Gesellschaft wie deren Betriebsvermdgen
und/oder Unternehmensgegenstand anknupft, zur realitatsgerechten Erfassung des
Falls einer Anderung der wirtschaftlichen Identitat nicht aus (a.A. Jochum, FR 2011,
S. 497 <502 f.>). Weder aus der Gesetzesbegriindung noch aus sonstigen Grinden
ist ersichtlich, warum sich eine Kapitalgesellschaft bei einer bloRen Ubertragung von
mehr als 25 Prozent bis zu 50 Prozent der Anteile, also einer bloRen Sperrminoriat,
nicht nur zu einer - wirtschaftlich betrachtet - ,anderen Kapitalgesellschaft entwickeln
kann als vor der Anteilsubertragung, sondern im Regelfall von einer solchen Identitat-
sanderung auszugehen ist. Ob dies fiir den Fall der Ubertragung von mehr als 50
Prozent der Anteile (§ 8c Satz 2 KStG) anders zu beurteilen ist (so Sachsisches FG,
Urteil vom 16. Marz 2011 - 2 K 1869/10 -, juris; Frotscher, in: Frotscher/Drien, KStG/
GewStG/UmwStG, § 8c Rn. 11d <Stand: Januar 2014>), bedarf im vorliegenden Fall
keiner Entscheidung.

Auch die Arbeitsgruppe ,Verlustverrechnung und Gruppenbesteuerung“ hat § 8c
Satz 1 KStG nicht als Fall der Anderung der wirtschaftlichen Identitat der Korper-
schaft betrachtet. Bei Untersuchung der verschiedenen Handlungsoptionen hat sie in
ihrem Bericht (a.a.0., S. 86 f.) ausdrlcklich eine ,Ruckkehr* zu der Voraussetzung
der (rechtlichen oder) wirtschaftlichen ldentitat (§ 8 Abs. 4 KStG) mit der Begriindung
verworfen, die Erfahrungen mit § 8 Abs. 4 KStG und der internationale Vergleich hat-
ten gezeigt, dass eine Regelung, die auf die ,wirtschaftliche Identitat* der Verlustge-
sellschaft abstelle, gestaltungsanfallig und zudem kompliziert sei. Fur die Ausgestal-
tung des Merkmals der wirtschaftlichen Identitat seien verschiedene Varianten
denkbar; Verluste wirden aber nach der MaRnahme nur dann vom Abzug aus-
geschlossen, wenn neben Anderungen auf Anteilseignerebene solche in der
Gesellschaft selbst (Unternehmensebene) hinzutraten (Bericht, a.a.O., S. 86). Die
Arbeitsgruppe hat zwar eine Erhdhung der Beteiligungsgrenzen fir einen
schadlichen Beteiligungserwerb von derzeit 25 Prozent auf 50 Prozent abgelehnt,
allerdings nicht, weil sie in der Ubertragung von Anteilen von mehr als 25 Prozent und
maximal 50 Prozent eine Veranderung der wirtschaftlichen ldentitat der Gesellschaft
gesehen hat, sondern vielmehr, weil die Erhéhung die Aufkommenswirkung des § 8c
KStG deutlich schmalern kdnnte (Bericht, a.a.0., S. 88).

Die groliere Offenheit des Gleichheitssatzes flur gesetzgeberische Gestaltungen, je
mehr allgemeine, fur rechtliche Gestaltungen zugangliche Lebensverhaltnisse
geregelt werden (BVerfGE 96, 1 <5 f.>; 99, 88 <94>), und die grundsatzliche Befug-
nis des Gesetzgebers zur Typisierung und Vereinfachung rechtfertigen es nicht, auf
komplizierte und streitanfallige Tatbestandsvoraussetzungen in einer Weise zu
verzichten, dass die verbleibenden Tatbestandsvoraussetzungen den typischen Fall
nicht mehr realitatsgerecht abbilden. Mit dem Merkmal einer Ubertragung von mehr
als 25 Prozent und bis zu 50 Prozent der Anteile werden - wie der Aus-
gangsrechtsstreit zeigt - auch und nicht nur in einem Randbereich Falle erfasst, in de-
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nen Betriebsvermdgen, Unternehmensgegenstand und Geschaftsbetrieb von der An-
teilsibertragung nicht berlihrt werden und nicht verandert werden sollen. Es verfehlt
in diesen Fallen den Normzweck der Erfassung von Anderungen der wirtschaftlichen
Identitat einer Kapitalgesellschaft und ist deshalb als alleiniges Typisierungsmerkmal
ungeeignet (s. oben Rn. 107).

dd) Ein sachlicher Grund fur die vom Gesetzgeber vorgenommene Differenzierung
ergibt sich schliel3lich auch nicht aus dem Gedanken der Unternehmeridentitat als
Voraussetzung fur den Verlustabzug.

(1) Die Kapitalgesellschaft dient ungeachtet ihrer rechtlichen Eigenstandigkeit
wirtschaftlich den Erwerbszwecken der Gesellschafter. Sie ist das Instrument der An-
teilseigner zur Erzielung von Einklnften. Die gesetzgeberische Entscheidung fir eine
Korperschaftsteuer lasst sich einerseits als Auswahl eines eigenen Steuergegen-
standes (Einkommen der Koérperschaft), andererseits als bloRe technische Aus-
gestaltung der Besteuerung der Erfolge des unternehmerischen Handelns der hinter
ihr stehenden Anteilseigner begreifen, die letztlich die Steuerlast tragen sollen. § 8c
Satz 1 KStG kann objektiv dahin ausgelegt werden, dass die Norm die letztgenannte
Perspektive einnimmt und fir die Verlustzurechnung auf die Verhaltnisse der
Gesellschafter abstellt (vgl. Méhlenbrock, Ubg 2010, S. 256 <257>; ders., in: Hutte-
mann <Hrsg.>, Gestaltungsfreiheit und Gestaltungsmissbrauch im Steuerrecht,
2010, S. 339 <345 ff.>; van Lishaut, FR 2008, S. 789 <789 f.>; Frotscher, in: Frotsch-
er/Drien, KStG/GewStG/UmwStG, § 8c Rn. 11c <Stand: Januar 2014>; Ernst,
Neuordnung der Verlustnutzung nach Anteilseignerwechsel - Reformbedarf und
haushaltspolitische Bedeutung des § 8c KStG, IFSt-Schrift Nr. 470 <2011>, S. 59 f;
a.A. Jochum, FR 2011, S. 497 <503>; Lang, GmbHR 2012, S. 57 <60 f.>). Sie fuhrt
bei diesem Verstandnis teleologisch zu einer Verschiebung im Zusammenspiel von
Korperschaft- und Einkommensteuer (Schmehl, in: Demokratie-Perspektiven,
Festschrift fur Brun-Otto Bryde zum 70. Geburtstag, 2013, S. 457 <468>; vgl. auch
Mohlenbrock, in: Huttemann <Hrsg.>, Gestaltungsfreiheit und Gestaltungsmiss-
brauch im Steuerrecht, 2010, S. 339 <346 ff.>). Die Besteuerung von Kapitalge-
sellschaften wird gesetzestechnisch derjenigen von Personengesellschaften an-
genahert, die grundsatzlich nach dem Transparenzprinzip, das heil’t als eine solche
der Gesellschafter, erfolgt.

(2) Diese Annaherung bezieht sich jedoch lediglich auf einen Einzelaspekt und ist
weder nach ihrem Ziel noch nach ihrer Wirkung auf eine transparente Besteuerung
von Gesellschaftern einer Kapitalgesellschaft ausgerichtet, die derjenigen von Perso-
nengesellschaftern auch nur in einem Teilbereich vergleichbar ware. Sie fuhrt nicht
nur zu einer Ungleichbehandlung von Kapitalgesellschaften, sondern auch zu neuen
Ungleichbehandlungen von Kapitalgesellschaftern einerseits und Personenge-
sellschaftern und Einzelunternehmern andererseits. Ungeachtet der umfassenden
Gestaltungsfreiheit des Gesetzgebers bei Entscheidungen fur neue Regeln (vgl.
BVerfGE 122, 210 <242 f.>) bietet sie deshalb keinen sich aus der Natur der Sache
ergebenden oder sonst sachlich einleuchtenden Grund fur die gesetzliche Differen-
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zierung.

(@) Eine Annadherung an die transparente Besteuerung von Personenge-
sellschaftern war vom Gesetzgeber nicht beabsichtigt. Nach der Gesetzesbegrin-
dung kam es fir ihn - in Ubereinstimmung mit seiner grundlegenden Entscheidung
fur die Besteuerung der Korperschaft als solcher - auf die Identitat der Gesellschaft,
nicht auf diejenige der Gesellschafter an; der Wechsel der Anteilseigner war danach
nur der MaRstab fiir eine Anderung der (wirtschaftlichen) Identitat der Gesellschaft (s.
oben Rn. 129; vgl. auch Jochum, FR 2011, S. 497 <503>; Lang, GmbHR 2012, S. 57
<60 f.>).

(b) In ihrer Wirkung trifft die Regelung des § 8c Satz 1 KStG nicht nur den ausschei-
denden, sondern - anders als beim Anteilseignerwechsel in der Personengesellschaft
- auch die verbleibenden Altgesellschafter, weil die quotale Kirzung des Ver-
lustabzugs wegen der eigenen Steuerpflicht der Koérperschaft ebenso auf ihrem
Gewinnanteil lastet (vgl. Frotscher, in: Frotscher/Drien, KStG/GewStG/ UmwStG, §
8c Rn. 11g und 111 <Stand: Januar 2014>; Suchanek, in: Herrmann/Heuer/Raupach,
EStG/KStG, 21. Aufl. 2006, § 8c KStG Rn. 5 <Stand: Januar 2017>; Schwedhelm,
GmbHR 2008, S. 404 <406 f.>; Thiel, in: Festschrift fir Harald Schaumburg, 2009, S.
515 <534>; Wiese, DStR 2007, S. 741 <744>). Das lasst sich nicht allein mit der
Befugnis des Gesetzgebers zu pauschalierendem Vorgehen rechtfertigen (a.A. Moh-
lenbrock, in: Hittemann <Hrsg.>, Gestaltungsfreiheit und Gestaltungsmissbrauch im
Steuerrecht, 2010, S. 339 <350>). Zudem geht auf Seiten des ausscheidenden
Gesellschafters der Verlustabzug - anders als beim ausscheidenden Personenge-
sellschafter und beim Einzelunternehmer, der sein Unternehmen veraufert -
endgultig unter; eine Verrechnung mit dem VeraulRerungserldés und zuklnftigen Ein-
nahmen ist ausgeschlossen (vgl. Thiel, in: Festschrift fir Harald Schaumburg, 2009,
S. 515 <533>). Dass Gesellschafter einer Kapitalgesellschaft mit diesen Folgen rech-
nen mussen und der VeraulRerer wegen des (teilweisen) Wegfalls der Verluste auch
einen niedrigeren Veraulierungserlos erzielen wird (vgl. Schmehl, in: Demokratie-
Perspektiven, Festschrift fur Brun-Otto Bryde zum 70. Geburtstag, 2013, S. 457
<468 f.>), andert an der Ungleichbehandlung nichts. Sie wird auch nicht auf der
Ebene der Einkommensteuer wieder ausgeglichen.

Allerdings kann es ohne die Regelung von § 8c Satz 1 KStG bei Kapitalge-
sellschaften anders als bei Personengesellschaften und Einzelunternehmern im Falle
der Anteils- oder Unternehmensverauf3erung - auch jenseits von Missbrauchsfallen
wie bloRen Mantelkaufen - zu einer Monetarisierung von Verlusten kommen, weil die
Moglichkeit des Verlustabzugs den Wert des Anteils erhdht und mit dem Kaufpreis
vergutet wird (vgl. Frotscher, in: Frotscher/Druen, KStG/GewStG/ UmwStG, § 8c Rn.
11c <Stand: Januar 2014>). Der ausscheidende Gesellschafter kann dadurch den
Wert des Verlustabzugs sofort realisieren, ohne dass es in seiner Person auf zukln-
ftige Einkunfte oder Einschrankungen durch eine Mindestbesteuerung ankommt. Die
Ungewissheit der spateren Nutzung des Verlustabzugs durch den Erwerber wird sich
allerdings in der Bewertung des Verlustes und damit wiederum im Kaufpreis nieder-
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schlagen. Deshalb stellt die Moglichkeit der Monetarisierung von Verlusten in diesen
Fallen letztlich nur eine Kompensation dafur dar, dass der ausscheidende
Gesellschafter selbst - anders als Personengesellschafter - die Nutzungsmdglichkeit
fur die Zukunft verliert (vgl. Thiel, in: Festschrift fir Harald Schaumburg, 2009, S. 515
<534>). Solange die Gesellschaft als solche ihre (wirtschaftliche) Identitat nicht an-
dert, liegt darin kein Missbrauch der Verlustnutzung durch ein anderes Steuersub-
jekt. Es handelt sich vielmehr um eine systembedingte Folge der Entscheidung des
Gesetzgebers fir eine gesonderte Besteuerung der Koérperschaft, an der er auch bei
EinfUhrung von § 8c KStG festgehalten hat, wahrend umgekehrt § 8c Satz 1 KStG
von dieser Entscheidung systemwidrig abweicht (vgl. Brandis, in: Blimich, KStG,
134. Aufl. 2016, § 8c Rn. 22; Roser, in: Gosch, KStG, 3. Aufl. 2015, § 8c Rn. 26b;
Hackemann, in: Mossner/ Seeger, KStG, 2. Aufl. 2015, § 8c Rn. 63; Suchanek, in:
Herrmann/Heuer/ Raupach, EStG/KStG, 21. Aufl. 2006, § 8c KStG Rn. 5 <Stand:
Januar 2017>; Drien, Ubg 2009, S. 23 <28 f.>; Ernst, Neuordnung der Verlust-
nutzung nach Anteilseignerwechsel - Reformbedarf und haushaltspolitische Bedeu-
tung des § 8c KStG, IFSt-Schrift Nr. 470 <2011>, S. 60 f.; Kessler/Hinz, DB 2011, S.
1771 <1773>; Oenings, FR 2009, S. 606 < 611>; Roth, Ubg 2011, S. 527 <532>).

ee) Der rein fiskalische Zweck der Gegenfinanzierung der Unternehmensteuer-
reform 2008 (vgl. BTDrucks 16/4841, S. 33 ff., 43) reicht fur sich genommen als
rechtfertigender Grund fur eine Abweichung von dem das Kdrperschaftsteuerrecht
beherrschenden Trennungsprinzip nicht aus (vgl. BVerfGE 105, 17 <45>; 116, 164
<182>; 122, 210 <233>; 141, 1 <41 Rn. 96>).

Da die durch § 8c Satz 1 KStG bewirkte Ungleichbehandlung zwischen Kapitalge-
sellschaften mit einem schadlichen Anteilseignerwechsel und solchen ohne einen
schadlichen Anteilseignerwechsel danach unter keinem in Betracht kommenden
Gesichtspunkt zu rechtfertigen und folglich mit Art. 3 Abs. 1 GG unvereinbar ist, be-
darf es keiner Entscheidung, ob die Regelung auch gegen die Eigentumsgarantie
des Art. 14 GG und/oder die verfassungsrechtlichen Grundsatze des Vertrauenss-
chutzes (Art. 2 Abs. 1 GG i.V.m. Art. 20 Abs. 3 GG) verstolit.

D.

1. Der Verstol3 einer Norm gegen das Grundgesetz, die - wie hier - wegen ihres ein-
deutigen Wortlauts und des klar erkennbaren entgegenstehenden Willens des Geset-
zgebers einer verfassungskonformen Auslegung nicht zuganglich ist (vgl. BVerfGE
18, 97 <111>; 54, 277 <299>; 71, 81 <105>; 98, 17 <45>; 130, 372 <398>), kann en-
tweder zur Nichtigerklarung (§ 82 Abs. 1i.V.m. § 78 Satz 1, § 95 Abs. 3 BVerfGG)
oder dazu fuhren, dass das Bundesverfassungsgericht die mit der Verfas-
sungswidrigkeit gegebene Unvereinbarkeit der Norm mit dem Grundgesetz feststellt
(vgl. § 31 Abs. 2, § 79 Abs. 1 BVerfGG). Eine Erklarung nur der Unvereinbarkeit ist
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insbesondere geboten, wenn der Gesetzgeber verschiedene Moglichkeiten hat, den
Verfassungsverstol3 zu beseitigen. Das ist regelmafig bei der Verletzung des Gleich-
heitssatzes der Fall (vgl. BVerfGE 99, 280 <298>; 105, 73 <133>; 117, 1 <69>; 122,
210 <244 £.>; 126, 268 <284 f.>; 133, 377 <422 Rn. 104>; stRspr).

Gemessen hieran kommt vorliegend nur eine Unvereinbarkeitserklarung in Betra-
cht. Wie insbesondere die Gesetzeshistorie (s. Rn. 2 ff.) und der internationale Ver-
gleich (s. Rn. 135f.) zeigen, hat der Gesetzgeber unterschiedliche Mdglichkeiten,
den Verfassungsverstol’ zu beseitigen.

2. Die Grunde, die zur Verfassungswidrigkeit von § 8c Satz 1 KStG in der Fassung
des Unternehmensteuerreformgesetzes 2008 flhren, treffen auf die damit wortlauti-
dentischen nachfolgenden Fassungen von § 8c Abs. 1 Satz 1 KStG bis zum Inkraft-
treten des mit dem Gesetz zur Weiterentwicklung der steuerlichen Verlustverrech-
nung bei Kérperschaften vom 20. Dezember 2016 (BGBI | S. 2998) eingefugten § 8d
KStG ebenso zu. Gemaly § 78 Satz 2 BVerfGG (i.V.m. § 82 Abs. 1 BVerfGG) sind
diese Fassungen daher im Interesse der Rechtsklarheit ebenfalls fir mit dem
Grundgesetz unvereinbar zu erklaren.

a) An der Unvereinbarkeit von § 8c Satz 1 KStG (jetzt § 8c Abs. 1 Satz 1 KStG) mit
Art. 3 Abs.1 GG hat sich durch die Erganzung der Vorschrift um eine
Sanierungsklausel (§ 8c Abs. 1a KStG) sowie um eine Konzernklausel (§ 8c Abs. 1
Satz 5 KStG) und eine Stille-Reserven-Klausel (§ 8c Abs. 1 Satze 6 bis 9 KStG)
nichts geandert.

aa) Die Sanierungsklausel ist bis auf Weiteres in ihrer Anwendung durch § 34 Abs. 6
KStG gesperrt (s. oben Rn. 11 f.).

bb) Die Konzernklausel (§ 8c Abs. 1 Satz 5 KStG) und die Stille-Reserven-Klausel
(§ 8c Abs. 1 Satze 6 bis 9 KStG) schranken zwar den Regelungsbereich von § 8c
Satz 1 KStG (jetzt § 8c Abs. 1 Satz 1 KStG) erheblich ein, soweit dieser ohne diese
Erganzungen auch eindeutig nicht missbrauchliche Gestaltungen umfasste wie be-
triebswirtschaftlich notwendige oder sinnvolle konzerninterne Umstrukturierungen
und Anteilsubertragungen, bei denen die rechnerisch auf den Anteil entfallenden Ver-
luste durch stille Reserven im Betriebsvermogen der Verlustgesellschaft gedeckt
sind.

Uber den klassischen Fall des Mantelkaufs hinaus, in dem eine funktionslose
gesellschaftsrechtliche Hille, die (nur) noch Uber Verlustvortrage verflgt, mit einer
neuen Aktivitat geflllt wird, erfasst § 8c Abs. 1 Satz 1 KStG aber nach wie vor Kon-
stellationen, die nicht als missbrauchlicher Verlusthandel qualifiziert werden kénnen,
weil es, wie auch der Ausgangsfall zeigt, fiir die Ubertragung einer Beteiligung von
mehr als 25 Prozent bis zu 50 Prozent an einer Verlustgesellschaft vielfaltige Grinde
geben kann, die nicht regelmalig darin bestehen, die Verluste fir ein anderes Un-
ternehmen nutzbar zu machen. § 8c Abs. 1 Satz 1 KStG ist auch durch die Konzern-
klausel und die Stille-Reserven-Klausel nicht zu einer zielgenauen, den typischen
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Missbrauchsfall realitadtsgerecht erfassenden Missbrauchsverhinderungsvorschrift
geworden (vgl. Ernst, Neuordnung der Verlustnutzung nach Anteilseignerwechsel -
Reformbedarf und haushaltspolitische Bedeutung des § 8c KStG, IFSt-Schrift Nr.
470 <2011>, S. 65 f.; Lang, GmbHR 2012, S. 57 <59 f.>; Roéder, StuW 2012, S. 18
<29 ff.>; a.A. Suchanek, in: Herrmann/Heuer/ Raupach, EStG/KStG, 21. Aufl. 2006,
§ 8c KStG Rn. 6 <Stand: Januar 2017>; Bericht der Facharbeitsgruppe ,Verlustver-
rechnung und Gruppenbesteuerung“ vom 15. September 2011, http://www.beck.de/
rsw/upload/FDDStR/Arbeitsgruppe Verlustverrech-
nung_Gruppenbesteuerung 2011_Bericht.pdf, S. 91; Frotscher, in: Frotscher/Drlen,
KStG/GewStG/UmwStG, § 8c Rn. 11f und 11l <Stand: Januar 2014>).

Far eine mogliche Rechtfertigung der Ungleichbehandlung im Hinblick auf einen
Verlust der wirtschaftlichen Identitat der Gesellschaft (s. oben Rn. 129 ff.) oder der
Unternehmeridentitat als Voraussetzung fur den Verlustabzug (s. oben Rn. 144 ff.)
sind die Klauseln ohne Relevanz (ebenso Brandis, in: Blumich, KStG, 134. Aufl.
2016, § 8c Rn. 22; Hackemann, in: Mdssner/Seeger, KStG, 2. Aufl. 2015, § 8c Rn.
66; vgl. auch Frotscher, in: Frotscher/Drien, KStG/GewStG/ UmwStG, § 8c Rn. 11g
und 111 <Stand: Januar 2014>; a.A. Jochum, FR 2011, S. 497 <504 ff.>).

Der Gesetzgeber selbst hat der Einfihrung von § 8d KStG durch das Gesetz zur
Weiterentwicklung der steuerlichen Verlustverrechnung bei Kérperschaften vom 20.
Dezember 2016 die Erwagung zugrunde gelegt, dass auch nach Einfihrung der
Stille-Reserven-Klausel und der Konzernklausel Falle aufgetreten seien, in denen ein
Untergang der Verluste bei Anteilseignerwechsel aus wirtschaftlichen Erwagungen
nicht gerechtfertigt und aus steuersystematischer Sicht nicht erforderlich erscheine
(vgl. BTDrucks 18/9986, S. 12).

b) Ob durch Einfihrung von § 8d KStG mit Wirkung vom 1. Januar 2016 der Anwen-
dungsbereich von § 8c Abs. 1 Satz 1 KStG in einer Weise reduziert worden ist, dass
die Norm nunmehr den Anforderungen von Art. 3 Abs. 1 GG genugt, bedarf geson-
derter Betrachtung, weil der Gesetzgeber damit fur den Verlustabzug nicht mehr
ausschlieBlich auf einen Anteilseignerwechsel abstellt, sondern daneben der Fort-
fuhrung desselben Geschaftsbetriebs mallgebliche Bedeutung beimisst. Sie ist de-
shalb nicht mehr ohne Weiteres aus denselben Grinden mit dem Grundgesetz un-
vereinbar wie vor dem Inkrafttreten von § 8d KStG, so dass eine Erstreckung der
Unvereinbarkeitserklarung uber diesen Zeitpunkt hinaus nach § 78 Satz 2 BVerfGG
(i.V.m. § 82 Abs. 1 BVerfGG) nicht in Betracht kommt.

Der Gesetzgeber ist verpflichtet, den festgestellten Verfassungsverstol3 bis zum 31.
Dezember 2018 rlickwirkend zum Zeitpunkt der Einfihrung von § 8c Satz 1 KStG zu
beseitigen. Kommt er dieser Verpflichtung nicht nach, tritt am 1. Januar 2019 im Um-
fang der festgestellten Unvereinbarkeit rickwirkend auf den Zeitpunkt seines Inkraft-
tretens die Nichtigkeit von § 8c Satz 1 KStG (jetzt § 8c Abs. 1 Satz 1 KStG) ein.
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1. Grundsatzlich erstreckt sich die Verpflichtung des Gesetzgebers, eine der Verfas-
sung entsprechende Rechtslage herzustellen, rickwirkend auf den gesamten von
der Unvereinbarkeitserklarung betroffenen Zeitraum und erfasst zumindest alle noch
nicht bestandskraftigen Entscheidungen, die auf der flr verfassungswidrig erklarten
Regelung beruhen (vgl. BVerfGE 87, 153 <178>; 99, 280 <298>; 107, 27 <58>; 133,
377 <423 Rn. 108>). Gerichte und Verwaltungsbehoérden dirfen die Norm im Umfang
der festgestellten Unvereinbarkeit nicht mehr anwenden, laufende Verfahren sind
auszusetzen (BVerfGE 73, 40 <101>; 105, 73 <134>; 122, 210 <246>).

Vom Grundsatz der Ruckwirkung kdnnen allerdings insbesondere im Interesse ver-
l&sslicher Finanz- und Haushaltsplanung bei haushaltswirtschaftlich bedeutsamen
Normen Ausnahmen zugelassen werden (vgl. BVerfGE 93, 121 <148>; 105, 73
<134>; 117, 1 <70>; 125, 175 <258>; 133, 377 <423 Rn. 109>). Gleiches gilt, wenn
die Verfassungsrechtslage bisher nicht hinreichend geklart gewesen und dem Geset-
zgeber aus diesem Grund eine angemessene Frist zur Schaffung einer Neuregelung
zu gewahren ist (vgl. BVerfGE 125, 175 <258>; 133, 377 <423 Rn. 109>). Demge-
genuber kann der Umstand, dass die VerfassungsmaRigkeit einer Regelung stets
umstritten war, gegen eine Ausnahme vom Grundsatz der rickwirkenden Heilung
von VerfassungsverstofRen sprechen (vgl. BVerfGE 122, 210 <246 f.>; 126, 268 <285
f.>; 133, 377 <423 Rn. 109>).

2. Danach hat der Gesetzgeber bis zum 31. Dezember 2018 mit Wirkung ab dem 1.
Januar 2008 den Verlustabzug flr Kapitalgesellschaften bei einer Anteilsubertragung
von mehr als 25 Prozent bis zu 50 Prozent neu zu regeln.

Eine Einschrankung der Ruckwirkung aus haushaltswirtschaftlichen Grunden ist
nicht geboten. Die anhdrungsberechtigten 6ffentlichen Stellen haben solche Grinde
im vorliegenden Verfahren nicht geltend gemacht. Auch die in den Gesetzesmateri-
alien zu § 8c Satz 1 KStG und den nachfolgenden Erganzungen mitgeteilten
Schatzungen zu den finanziellen Auswirkungen der jeweiligen MalRnahmen lassen
solche nicht erkennen, erst recht, wenn die Auswirkungen sich auf noch nicht be-
standskraftig abgeschlossene Falle beschranken. Der Gesetzgeber ist bei Ein-
fuhrung von § 8c KStG von einer ab dem Jahr 2011 eintretenden vollen
Jahreswirkung von 1,475 Mrd. € ausgegangen (vgl. BTDrucks 16/4841, S. 43). Dem
steht aufgrund der im Rahmen des Wachstumsbeschleunigungsgesetzes einge-
fuhrten Konzern- und Stille-Reserven-Klauseln ein prognostiziertes Minderaufkom-
men von 805 Mio. € im Jahr 2011 und von 1,34 Mrd. € ab dem Jahr 2012 gegenuber
(vgl. BTDrucks 17/15, S. 12), das allerdings um die Effekte der nicht mehr anwend-
baren Sanierungsklausel zu bereinigen ist. Die durch § 8c KStG insgesamt erzielten
Mehreinnahmen werden im Schrifttum (Ernst, Neuordnung der Verlustnutzung nach
Anteilseignerwechsel - Reformbedarf und haushaltspolitische Bedeutung des § 8c
KStG, IFSt-Schrift Nr. 470 <2011>, S. 104) auf wenige hundert Millionen Euro im
Jahr geschatzt. Die haushaltswirtschaftlich bedeutsamen Auswirkungen einer ruck-
wirkenden Neuregelung reduzieren sich weiter dadurch, dass § 8c Satz 2 KStG durch
das vorliegende Verfahren unberuhrt bleibt.
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Auch unter dem Gesichtspunkt einer bisher nicht hinreichend geklarten Verfas- 167
sungsrechtslage kommt eine Ausnahme von der grundsatzlichen Ruckwirkung einer
Unvereinbarkeitserklarung nicht in Betracht, weil die VerfassungsmaRigkeit von § 8c
Satz 1 KStG von Anfang an erheblichen Zweifeln ausgesetzt war.

VoRkuhle Huber Hermanns
Muller Kessal-Wulf Kdnig
Maidowski Langenfeld
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