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EU-Kommission: Richtlinien-Entwirfe an das Europaische Parlament und
den Rat zur Besteuerung der ,,digitalen Wirtschaft“

Die EU-Kommission hat am 21.03.2018 zwei unterschiedliche Legislativvorschla-
ge vorgelegt, mit denen sie eine Besteuerung von digitalen Geschéftstatigkeiten
in der EU sicherstellen mochte:

Die erste Initiative zielt darauf ab, Gewinne, die in eine Mitgliedstaat erwirtschaf-
tet werden, auch ohne eine physische Prasenz eines Unternehmens dort zu be-
steuern. Die Online-Wertschdpfung der Unternehmen soll an dem Ort erfolgen,
an dem sich der Nutzer zum Zeitpunkt des Verbrauchs befindet. Von einer "digi-
talen Prasenz" oder einer "virtuellen Betriebsstatte" einer digitalen Plattform in ei-
nem Mitgliedstaat soll ausgegangen werden, wenn eines der folgenden Kriterien
erfallt ist:

e Jahrliche Ertrage von mehr als 7 Mio. EUR in einem Mitgliedstaat.
o Mehr als 100.000 Nutzer in einem Steuerjahr in einem Mitgliedstaat.

e Abschluss von mehr als 3.000 Geschaftsvertragen tber digitale Dienstleistun-
gen zwischen dem Unternehmen und gewerblichen Nutzern in einem Steuer-
jahr.

Der zweite Vorschlag folgt dem Ruf mehrerer Mitgliedstaaten nach einer Uber-
gangslosung fur bestimmte digitale Tatigkeiten. So soll eine Ausgleichsteuer Um-
satze aus Tatigkeiten erfassen, bei denen die Nutzer eine wichtige Rolle bei der
Wertschopfung spielen. Besteuert werden sollen:

e Ertrage aus dem Verkauf von Online-Werbeflachen,

o Ertrage aus digitalen Vermittlungsgeschaften, die Nutzern erlauben, mit ande-
ren Nutzern zu interagieren und die den Verkauf von Gegenstanden und
Dienstleistungen zwischen ihnen ermdglichen,

o Ertrage aus dem Verkauf von Daten, die aus Nutzerinformationen generiert
werden.

Die Steuereinnahmen sollen von den Mitgliedstaaten erhoben, in denen die Nut-
zer ansassig sind. Die neue Steuer soll allerdings nur fiir Unternehmen mit jahrli-
chen weltweiten Umséatzen in Héhe von mehr als 750 Mio. EUR und Umséatzen
innerhalb der EU aus den erfassten digitalen Leistungen in Hohe von mehr als 50
Mio. EUR gelten. Dadurch sollen Unternehmen in ihrer Aufbauphase nicht belas-
tet werden. Mit dem vorgeschlagenen Steuersatz von 3 % kdnnen laut Schatzung
der Kommission jahrlich Einnahmen von ca. 5 Mrd. EUR in den Mitgliedstaaten
erzielt werden.
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Europaische Kommission: Durchbruch bei Brexit-Verhandlungen —
Verabschiedung von Leitlinien und Einigung mit Gro3britannien auf 21 Mo-
nate Ubergangszeit

Die EU-Kommission und Grof3britannien haben sich in einem Entwurf einer Aus-
trittsvereinbarung tiber die Bedingungen und die Lange einer Ubergangszeit nach
dem Austritt Gro3britanniens aus der Europdaischen Union geeinigt.

Offiziell verlasst GrofR3britannien die EU in der Nacht zum 30.03.2019. In der da-
rauf folgenden Ubergangszeit bis 31.12.2020 soll GroRbritannien Mitglied des
EU-Binnenmarktes bleiben.

Gleichzeitig muss sich GroRbritannien wahrend dieser Ubergangszeit weiterhin
an alle EU-Regeln halten sowie seinen finanziellen Beitrag nach Brussel leisten,
soll aber in Entscheidungsgremien kein Stimmrecht mehr haben. Grundsétzlich
soll wahrend der Ubergangszeit jede Bezugnahme des anzuwendenden Unions-
rechts auf die Mitgliedstaaten als Bezugnahme auch auf das Vereinigte Konig-
reich gelten. Gleiches soll fur anzuwendendes Unionsrecht in der von den Mit-
gliedstaaten umgesetzten und angewandten Form gelten.

Grund fiir die Ubergangszeit ist die Planungssicherheit fiir die Wirtschaft sowie
fur EU-Burger, um die Folgen des Brexit abzufedern. Auch soll innerhalb der Frist
geklart werden, wie die zukinftigen Beziehungen zwischen der EU und Grof3bri-
tannien aussehen sollen. Der Entwurf regelt auch, dass GroRRbritannien innerhalb
der Ubergangsphase eigens ausgehandelte Handelsabkommen mit Nicht-EU-
Landern unterzeichnen, aber nicht umsetzen darf.

Die finalisierte Austrittsvereinbarung zwischen der EU und GrofR3britannien soll bis
Oktober 2018 vorliegen.

Der EU-Gipfel hat am Freitag den 23.03.2018 in Briissel die Leitlinien fur die
nachsten Etappen der Verhandlungen tber den britischen EU-Austritt verab-
schiedet. Auch hat sich die Europaische Union dartber geeinigt, Gro3britannien
ein umfassendes Handelsabkommen anzubieten. Die Verhandlungen kdnnten
damit, wie geplant, im April beginnen.

GrofRbritannien erwégt eine tiefe und enge Partnerschaft und faktische Anleh-
nung an den EU-Binnenmarkt, die tber ein herkémmliches Freihandelsabkom-
men hinausgeht. GemalR Leitlinien lehnt die EU ein solches ,Rosinenpicken” ab.

Abzuwarten bleibt, ob es einen harten Schnitt mit Zoll-Schranken und Warenkon-
trollen an der Grenze gibt oder einen Staatsvertrag, der EU und Grof3britannien
zusammenhalt. Ein weitreichendes Freihandelsabkommen ohne Zdélle auf Waren
wird GroRRbritannien allerdings in Aussicht gestellt.

Ungeklart bleibt weiterhin eine Losung fur die Nordirlandfrage. Schwierige Grenz-
fragen ergeben sich durch Zugehdérigkeit Irlands zur EU und Nordirlands zu
GrofRbritannien. Die von der EU sowie der Regierung in Dublin vorgesehene Auf-
fanglosung, nach der Nordirland weiterhin im EU-Binnenmarkt und der Zollunion
bleiben soll und damit nach dem Brexit eine weiche Grenze auf der irischen Insel
erhalten bliebe, wurde zunachst von Grol3britannien abgelehnt.
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BFH: VeraulRerung eines unentgeltlich bestellten Erbbaurechts kein priva-
tes VerauRerungsgeschaft

Der BFH entschied mit Urteil vom 08.11.2017 (IX R 25/15) dass die Veraul3erung
eines unentgeltlich bestellten Erbbaurechts kein privates VerauRerungsgeschaft
darstellt.

Im Streitfall wurde der Klagerin unentgeltlich ein Erbbaurecht fir ein Grundstiick
mit einer Laufzeit von 20 Jahren bestellt. Sie schuldete daflr einen monatlichen
Erbbauzins in H6he von 3.000 DM. Weiterhin hatte sie u.a. die Vertragskosten,
die Kosten des Vollzugs der Notarurkunde und die Grunderwerbsteuer zu tragen.
Noch im Jahr 1999 errichtete die Klagerin auf der mit dem Erbbaurecht belaste-
ten Teilflache des Grundstiicks ein Geb&aude zum Betrieb eines Restaurants. An-
schlieRend vermietete sie das Objekt an die F-GmbH. Kurze Zeit spater verkauf-
ten Eigentimer und Klagerin den gesamten Grundbesitz. Der grof3ere Teil des
Kaufpreises entfiel auf das Erbbaurecht mit dem aufstehenden Geb&ude. Das
Erbbaurecht der Klagerin wurde im Zuge der Abwicklung des Kaufvertrages ge-
I6scht.

Das Finanzamt wollte den Verkaufserlds besteuern, weil die Klagerin innerhalb
der Spekulationsfrist von zehn Jahren verkauft habe. Mit dem Abschluss des Ver-
trages Uber den Verkauf des Erbbaurechts habe die Klagerin den Tatbestand ei-
nes privaten Verauf3erungsgeschafts i.S. des § 23 Abs. 1 S. 1 Nr. 1 EStG erfllt;
das Erbbaurecht sei entgeltlich angeschafft und innerhalb der maRgeblichen Hal-
tefrist von zehn Jahren wieder verauf3ert worden. Das auf dem erbbaurechtsbe-
lasteten Grundstuick errichtete Gebaude sei in die Ermittlung des Veraul3erungs-
gewinns mit einzubeziehen.

Die Klage vor dem FG hatte nur zum Teil Erfolg. Das FG vertrat die Rechtsauf-
fassung, dass die Klagerin mit der Verauf3erung des Erbbaurechts zusammen mit
dem von ihr hergestellten Gebaude zwar nicht ein privates Verau3erungsge-
schéafti.S. des § 23 Abs. 1 S. 1 Nr. 1 EStG verwirklicht habe. Der Vorgang sei je-
doch nach § 23 Abs. 1 S. 3 EStG steuerbar; das Gebaude sei nach 8§ 23 Abs. 1
S.1Nr.1S.2Hs.1EStG in die Ermittlung des VerduRerungsgewinns mit einzu-
beziehen. Das FG ging insoweit davon aus, dass die Bestellung des Erbbau-
rechts zu Gunsten der Klagerin unter Begriindung lediglich einer Erbbauzinsver-
pflichtung kein entgeltliches Anschaffungsgeschaft i.S. des § 23 Abs. 1 S. 1 Nr. 1
S. 1 EStG darstelle. Die Klagerin musse sich jedoch nach § 23 Abs. 1 S. 3 EStG
die Anschaffung des unbebauten Grundstiicks — welches "teilidentisch" mit dem
spater begriindeten Erbbaurecht sei — durch den Rechtsvorganger zurechnen
lassen. Der Gewinn aus dem steuerbaren privaten VerduRerungsgeschatft sei je-
doch vom Finanzamt zu hoch angesetzt worden und deshalb zu korrigieren.

Der BFH gab nun aber der Klage vollstandig statt und hob das Urteil der Vo-
rinstanz auf. Die "Anschaffung” eines Erbbaurechts i.S. des § 23 Abs. 1 S. 1 Nr. 1
EStG setze voraus, dass das Recht im Zeitpunkt der Ubertragung bereits bestellt
war und der Inhaber des bestehenden Rechts dieses auf den Erwerber entgelt-
lich Gbertragt. Auch Erbbauzinsen seien keine Anschaffungskosten i.S. des 8§ 255
Abs. 1 HGB fir den Erwerb des Erbbaurechts, sondern Entgelt fur die Nutzung
des erbbaurechtsbelasteten Grundstiicks. Und schlie3lich bestehe zwischen ei-
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nem unbebauten Grundstiick und einem nachfolgend fur dieses Grundstiick un-
entgeltlich bestellten Erbbaurecht keine — auch keine partielle — Identitat i.S. der
Rechtsprechung zum Erfordernis der Namlichkeit von angeschafftem und inner-
halb der Haltefrist verauRertem Wirtschaftsgut.

BFH: Ermittlung der Anschaffungskosten bei Grundstiicksentnahme

Der BFH hatte in diesem Urteil vom 06.12.2017 (VI R 68/15) tber die Hohe von
Entnahmegewinnen von Grundstiicken zu entscheiden, welche zuvor im Wege
eines Tauschs gegen andere betriebliche Grundstiicke erworben wurden.

Der Klager ist der Alleinerbe seiner im Jahr 2010 verstorbenen Ehefrau (E). Die-
se hatte bis zu ihrem Tod aus der Verpachtung landwirtschaftlicher Flachen so-
wie einer in geringem Umfang betriebenen Eigenbewirtschaftung Einkinfte aus
Land- und Forstwirtschaft erzielt, die sie nach 8 4 Abs. 3 EStG ermittelte. Mit no-
tariellem Vertrag vom Januar 1984 wurden eine Reihe von Grundstiicken ge-
tauscht. Gemalf der notariellen Urkunde gingen die Beteiligten des Grundstiick-
tausches von einem Wert der Tauschobjekte i.H.v. DM 50.000 aus. Weder im
Wirtschaftsjahr 1983/1984 noch in einem spateren Wirtschaftsjahr wurde ein Ge-
winn aus dem Grundstuickstausch erklart.

Im Jahr 2008 tbertrug die Ehefrau des Klagers die durch den Tausch erworbe-
nen Grundstiicke D (Weingarten) und F (Bauplatz) unentgeltlich ihrem Sohn. Das
Finanzamt sah darin eine Entnahme. Die Ubertragung des Grundstiicks D wurde
erklarungsgemal nicht bericksichtigt, weil sich hieraus ein nach 8 55 Abs. 6
EStG nicht abzugsfahiger Entnahmeverlust ergab. Den Wert des Grundstiicks F
(Bauplatz) ermittelte es im Einspruchsverfahren zuletzt mit 108.225 EUR (555 gm
x 195 EUR), wovon es einen nach 8§ 55 EStG ermittelten Buchwert zum
01.01.1970 von 963 EUR abzog. Diesen Wert hatte es anteilig aus der Summe
der Buchwerte nach 8§ 55 EStG der im Tauschvertrag hingegebenen Flursticke
errechnet. Die hiergegen gerichtete Klage vor dem Finanzgericht blieb erfolglos.

Nunmehr hat der BFH das Urteil der Vorinstanz aufgehoben und die Sache zur
anderweitigen Verhandlung und Entscheidung an das Finanzgericht zurtickver-
wiesen. Das Finanzgericht habe hinsichtlich des Grundstiicks F (Bauplatz) einen
unzutreffenden Entnahmegewinn zugrunde gelegt. Zwar sei der Entnahmewert
dieses Grundstiicks i.H.v. 108.225 EUR anhand des Bodenrichtwerts (195 EUR
pro gm) zutreffend ermittelt worden. Als Anschaffungskosten duirfte jedoch nicht
der Wert nach § 55 EStG von dem Entnahmewert abgezogen werden, sondern
die tatsachlichen Anschaffungskosten des Grundstiicks. Da die Ehefrau des Kla-
gers das ihrem Sohn Ubertragene Grundstiick im Wege des Tauschs erworben
habe, missten sich die Anschaffungskosten nach dem gemeinen Wert der hin-
gegebenen Wirtschaftsguter bemessen.

Rechtsfehlerhaft sei das Finanzgericht davon ausgegangen, dass sich die An-
schaffungskosten des auf den Sohn tbertragenen Grundstiicks aus dem nach
MalRgabe des § 55 EStG zu ermittelnden Wert des im Wege des Tausches ver-
auRerten Grundstticks bestimmten mussten. Die fur diese Wertermittlung ange-
fuhrten Begrindung, wonach der Klager so zu stellen seli, als habe er den aus
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dem Grundstiickstausch erzielten VerauRerungsgewinn gemaf § 6¢ i.V.m. § 6b
EStG neutralisiert, kdnne einer revisionsrechtlichen Prifung nicht standhalten.

Die Auslibung des Wahlrechts setze voraus, dass zunachst ein Gewinn nach

8§ 6¢i.V.m. § 6b Abs. 2 EStG erklart worden sei, der sodann durch Abzug einer
Betriebsausgabe wieder neutralisiert werde. Uberdies héatten die weiteren Vo-
raussetzungen des 8§ 6¢ Abs. 2 EStG beachtet werden missen. Die Ehefrau des
Klagers habe jedoch im Wirtschaftsjahr 1983/1984 weder einen Gewinn aus dem
Grundstuckstausch ausgewiesen noch die Anschaffungskosten der erworbenen
Grundstiicke durch Ansatz einer Betriebsausgabe in namlicher Hohe gemindert.
Mithin sei festzustellen, dass das Wahlrecht nach 8 6c Abs. 1 S. 1i.V.m. § 6b
Abs. 1 EStG nicht ausgelibt worden sei. Auch kénne das Verhalten nicht als kon-
kludenter Antrag aufgefasst werden. Zwar sei der VerdufRerungsgewinn im Zuge
des Grundstuckstauschs in der Gewinnermittlung nicht enthalten gewesen, was
im Ergebnis auch der Fall gewesen ware, wenn das Wahlrecht ausgetibt worden
ware. Dies rechtfertige jedoch nicht den Schluss, die Ehefrau des Kléagers habe
diesen Gewinn auf die Anschaffungskosten der eingetauschten Grundstiicke
Ubertragen wollen.
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Urteile und Schlussantrage des EuGH bis zum 16.03.2018

Aktenzeichen Datum Stichwort

Vorlage zur Vorabentscheidung — Abkommen zwischen der Européischen
Gemeinschaft und ihren Mitgliedstaaten einerseits und der Schweizerischen
Eidgenossenschaft andererseits tber die Freizligigkeit — Direkte Besteuerung

C-159/17 15.03.2018 - Verlegung des W(_)hnsitzes von ei.nem Mitgligdstaat in die Schwei; — Besteu-

e erung der nicht realisierten Wertsteigerungen im Zusammenhang mit den we-
sentlichen Beteiligungen am Kapital von Gesellschaften mit Sitz im Herkunfts-
mitgliedstaat im Rahmen einer solchen Verlegung — Anwendungsbereich des
Abkommens

Alle am 21.03.2018 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen Entscheidungs- | Stichwort

datum

R 2/17 20.12.2017 Abzug des halftigen Behinderten-Pauschbetrags bei der Einzelveranlagung
— von Ehegatten

Abschlage pharmazeutischer Unternehmer nach § 1 AMRabG
V R 42/15 08.02.2018 siehe auch: Pressemitteilung Nr. 55/16 vom 17.8.2016, Pressemitteilung
Nr. 17/18 vom 21.3.2018

06.12.2017 Grundstiickstausch: Ermittlung der Anschaffungskosten bei Grundstiicksent-

VI R 68/15
— = nahme

IX R 25/15 08.11.2017 VeraulRerung eines unentgeltlich bestellten Erbbaurechts kein privates Verau-
E— Berungsgeschaft

Alle am 21.03.2018 verdffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entscheidungs- | Stichwort

datum

X B 64/17 12.02.2018 Sachaufklarungspflicht - vorweggenommene Beweiswirdigung

| |
Begrenzung der Beiladung bei objektiver Klageh&ufung - Klagebefugnis im

IV R 37/15 13.02.2018 Rahmen der gesonderten und einheitlichen Gewinnfeststellung zur Gewerbe-
steuer nach Vollbeendigung einer Holding-KG

T |
X B 60/17 19.01.2018 Hinweise zur Schatzungsmethode
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http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30ddb6c55ae479644bc59a29a42717f7b055.e34KaxiLc3qMb40Rch0SaxyNbh50?text=&docid=200269&pageIndex=0&doclang=de&mode=req&dir=&occ=first&part=1&cid=842693
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35979&pos=0&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35982&pos=1&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=33491&linked=pm
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35973&linked=pm
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35973&linked=pm
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35985&pos=2&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35988&pos=3&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35991&pos=4&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35994&pos=5&anz=44
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=35997&pos=6&anz=44
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Alle bis zum 23.03.2018 veroffentlichten Erlasse

Aktenzeichen Datum Stichwort

IVA2-0O Anwendung von BMF-Schreiben und gleich lautenden Erlassen der obersten
2000/17/1000 19.03.2018 Finanzbehérden der Lander; BMF-Schreiben und gleich lautende Erlasse, die
1 bis zum 16. Marz 2018 ergangen sind
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The digital economy is transforming the way we interact, consume and do business. Digital
companies are growing far faster than the economy at large, and this trend is set to continue.
Digital technologies bring many benefits to society and, from a tax perspective, they create
opportunities for tax administrations and offer solutions to reduce administrative burdens,
facilitate collaboration between tax authorities, as well as addressing tax evasion.

However, digitalisation is also putting pressure on the international taxation system, as
business models change. Policy makers are currently struggling to find solutions which can
ensure a fair and effective taxation as the digital transformation of the economy accelerates,
and the existing corporate taxation rules are outdated to catch such evolution. The application
of the current corporate tax rules to the digital economy has led to a misalignment between
the place where the profits are taxed and the place where value is created. In particular, the
current rules no longer fit the present context where online trading across borders with no
physical presence has been facilitated, where businesses largely rely on hard-to-value
intangible assets, and where user generated content and data collection have become core
activities for the value creation of digital businesses. There is recognition at international
level, by bodies such as the G20, that action is needed to adapt corporate tax rules to the
digital economy. The Organisation for Economic Co-Operation and Development (OECD)
examined this issue in the context of the OECD/G20 BEPS project'. At their meeting of
March 2017, the G20 requested the OECD to deliver an interim report on the implications for
taxation of digitalisation to the G20 Finance Ministers in April 2018. However, reaching an
agreement at global level is likely to be challenging.

Such challenges were identified in the Communication of the Commission on 'A Fair and
Efficient Tax System in the European Union for the Digital Single Market' adopted on 21
September 2017. In this Communication the Commission set out its analysis of the tax
challenges posed by the digitalisation of the global economy. This was followed by the
conclusions adopted on 19 October 2017 by the European Council® which underlined the need
for an effective and fair taxation system fit for the digital era and looked forward to
appropriate Commission proposals by early 2018. The ECOFIN Council in its conclusions of
5 December 2017° also looked forward to appropriate Commission proposals by early 2018,
"taking into account relevant developments in ongoing OECD work and following an
assessment of the legal and technical feasibility as well as economic impact of the possible
responses to the challenges of taxation of profits of the digital economy."

! OECD report on BEPS Action 1"Addressing the Tax Challenges of the Digital Economy", 2015

2 European Council meeting (19 October 2017) — Conclusions (doc. EUCO 14/17).
} Council conclusions (5 December 2017) — Responding to the challenges of taxation of profits of the
digital economy (FISC 346 ECOFIN 1092).
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The current corporate tax rules are built on the principle that profits should be taxed where the
value is created. However, they were mainly conceived in the early 20th century for
traditional 'brick and mortar' businesses and define what triggers a right to tax in a country
("where to tax") and how much of corporate income is allocated to a country ("how much to
tax") largely based on having a physical presence in that country and without reflecting the
value created by user participation in that jurisdiction. That means that non-residents for
taxation purposes become liable to tax in a country only if they have a presence that amounts
to a permanent establishment there*. However, such rules fail to capture the global reach of
digital activities where physical presence is not a requirement anymore in order to be able to
supply digital services. New indicators for significant economic presence are therefore
required in order to establish taxing rights in relation to the new digitalised business models.

Once the business is taxable in a country, the profits generated by this business still need to be
determined and attributed to this country. In the current corporate tax framework, transfer
pricing rules are used to attribute the profit of multinational groups to the different countries
based on an analysis of the functions, assets and risks within the value chain of the group. In
the context of the taxation of business profits attributable to permanent establishment, a
separate entity is hypothesised’ and the OECD Transfer Pricing Guidelines apply by analogy.
However the current rules, which were developed for traditional business models, do not
reflect the fact that digital business models have different characteristics than traditional ones
in terms of how value is created. This creates a distortion of competition and has a negative
impact on public revenues. The digital economy relies heavily on intangible assets such as
user data and advances data analytics methods in order to extract value from user data. These
business patterns are becoming more and more the value drivers within multinational groups
and are difficult to value. The challenge of identifying and valuing intangible assets as well as
determining their contribution to value creation within a group requires new methods for
attributing profit that better capture value creation in the new business models.

This proposal aims at addressing the issues raised by the digital economy by setting out a
comprehensive solution within the existing Member States' corporate tax systems. It provides
a common system for taxing digital activities in the EU which properly takes into account the
features of the digital economy.

First, this proposal lays down rules for establishing a taxable nexus for digital businesses
operating across border in case of a non-physical commercial presence (hereinafter: a
"significant digital presence"). New indicators for such a significant digital presence are
required in order to establish and protect Member States' taxing rights in relation to the new
digitalised business models.

Second, this proposal sets out principles for attributing profits to a digital business. These
principles should better capture the value creation of digital business models which highly
rely on intangible assets.

Article 5 of OECD Model Tax Convention on Income and on Capital.
Article 7 of OECD Model Tax Convention on Income and on Capital.
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This Directive, once implemented in Member States national legislation, will apply to cross-
border digital activities within the Union, even if the applicable double taxation treaties
between Member States have not been modified accordingly. It will also apply if a business
established in a non-Union jurisdiction operates through a significant digital presence in a
Member State, where there is no double taxation treaty in place between the Member State
concerned and that jurisdiction.

. Consistency with existing policy provisions in the policy area

This proposal is part of the efforts being undertaken at EU and international level in order to
adapt the current tax framework to the digital economy.

At international level, the challenge of ensuring that all actors in the digital economy are
fairly taxed on their income was already identified under the Action 1 report of the
OECD/G20 BEPS project, and in the OECD interim report on the taxation of the digital
economy® which was presented to the G20 Finance Ministers in March 2018. The interim
report reflects different options to address this challenge and the OECD intends to seek a
consensus based solution by 2020.

The Commission acknowledges that the ideal approach would be to find multilateral,
international solutions to taxing the digital economy, given the global nature of this challenge.
The Commission is working closely with the OECD to support the development of an
international solution. However, progress at international level is challenging, due to the
complex nature of the problem and the wide variety of issues that need to be addressed, and to
reach international consensus may take time. This is why the Commission has decided to take
action. The present proposal is intended to contribute to the ongoing work at OECD level,
which remains essential in order to reach a global consensus on this topic. By setting out the
EU's vision on how to address in a comprehensive way the challenges of the digital economy,
the proposed Directive will serve as an example to influence the international discussions on a
global solution. The EU should encourage and support a move by global partners in that
direction.

At EU level, this proposal builds on the numerous initiatives taken by the Commission with a
view to ensuring fair and efficient corporate taxation in the Union’.

In a broader context, it should be emphasised that the proposal for a Common Consolidated
Corporate Tax Base (CCCTB) would be the optimal solution to ensure fairer and more
efficient corporate taxation within the EU. However, the CCCTB with its current scope would
not offer a structural solution to some of the important challenges in taxing businesses of the
digital economy. This is because the CCCTB has a limited scope (it is mandatory only for
large multinational companies) and because the definition of a permanent establishment in the
CCCTB follows the one currently applied internationally. Moreover, the profit allocation
rules (the formula apportionment) in the CCCTB may not sufficiently capture the digital

6 OECD (2018), Tax Challenges Arising from Digitalisation — Interim Report 2018: Inclusive
Framework on BEPS, OECD Publishing, Paris.http://dx.doi.org/10.1787/9789264293083-en.

7 COM (2015) 302 final
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activities of a company. The rules on a taxable nexus for digital activities should be included
in the CCCTB. Furthermore, with respect to allocating the profits of large multinational
groups, the formula apportionment approach in the CCCTB should be adapted in order to
effectively capturing digital activities. The Commission welcomes the amendments in the
reports of the Committee on Economic and Monetary Affairs of the European Parliament on
the Common Corporate Tax Base and the CCCTB as a good base for further work on
ensuring a fair taxation of digital activities®. The Commission stands ready to work with
Member States and the Parliament to examine how the provisions in this Directive can be
incorporated into the CCCTB.

This Directive is part of a package that also includes a Recommendation to Member States for
including corresponding rules on a significant digital presence and profit allocation in their
double taxation treaties with third countries, a proposal for a Directive including an interim
solution and a Communication setting the context and explaining the articulation between the
proposals.

The Commission is recommending Member States to replicate the provisions included in this
Directive in the double taxation treaties with third countries since, in case there is a double
taxation treaty between a Member State and a non-Union jurisdiction, the rules of the
applicable double taxation treaty may override the proposed provisions on a significant digital
presence.

In addition the Commission is today putting forward a proposal for a Directive for an interim
solution, the Digital Services Tax (DST), as a simple interim solution for the taxation of
digital activities in the EU. The DST sets out a tax on the revenues derived from the provision
of certain digital services.” The DST should apply on a temporary basis until a comprehensive
solution is in place.

. Consistency with other Union policies

This proposal is also consistent with the Digital Single Market strategy'’, where the
Commission committed to ensure access to online activities for individuals and businesses
under conditions of fair competition, as well as to open up digital opportunities for people and
business and enhance Europe's position as a world leader in the digital economy.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

Union's legislation concerning tax other than that on turnover falls within the ambit of Article
115 of the Treaty on the Functioning of the EU (TFEU). This provision stipulates that the

8 Report of 22 February 2018 on the proposal for a Council directive on a Common Corporate Tax Base

(COM(2016)0685 — C8-0472/2016 — 2016/0337(CNS)) and Report of 26 February 2018 on the proposal for on
the proposal for a Council directive on a Common Consolidated Corporate Tax Base (CCCTB)
(COM(2016)O683 C8-0471/2016 — 2016/0336(CNS)).

Proposal for a Council Directive as regards a common system of a tax on the revenues resulting from
the supply of certain digital services ('Digital Services Tax"), COM (2018) 148 final.

Communication from the Commission to the European Parliament, the Council and the European

Economic and Social Committee and the Committee of the Regions 'A Digital Single Market Strategy for
Europe' (COM(2015) 192 final of 6.5.2015).
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measures of approximation under this article shall directly affect the establishment or
functioning of the internal market.

. Subsidiarity (for non-exclusive competence)

This proposal complies with the principle of subsidiarity. As digital businesses are able to
operate across borders without having any physical presence, both inside the Union and from
third countries, uniform rules are needed to ensure that they pay taxes where they make
profits. Given the cross-border dimension of digital activities an EU initiative is needed and
adds value as compared to what a multitude of national measures could attain. A common
initiative across the internal market is required for a direct and harmonised application of the
rules on a significant digital presence within the Union so as to ensure a level-playing field for
all Member States and provides taxpayers with legal certainty. Unilateral and divergent
approaches by each Member State could be ineffective and fragment the single market by
creating national policy clashes, distortions and tax obstacles for businesses in the EU. If the
objective is to adopt solutions that function for the internal market as whole, the appropriate
way forward is only through coordinated initiatives at EU level.

. Proportionality

The proposed Directive is necessary, suitable and appropriate for achieving the desired end. It
does not imply a harmonisation of corporate tax rates in the EU and, therefore, it does not
restrict Member States' capability to influence their desired amount of corporate tax revenues.
It does not interfere with national policy choices in terms of the size of public sector's
intervention and composition of tax revenues. It proposes a more efficient way to tax the
digital activities of corporate taxpayers operating within the EU in view of a more efficient
internal market.

o Choice of the instrument

Distortions in the internal market, as identified earlier, may only be tackled through binding
legal rules and approximation of tax legislations through a common legislative framework.
Soft law would be a suboptimal choice, as Member States would be free to not to implement
it at all or it could lead to a piecemeal approach. Such an outcome would be highly
undesirable. It would risk creating legal uncertainty for taxpayers as well as jeopardising the
objectives for a coordinated and coherent corporate tax system in the internal market.

Based on Article 115 TFEU, "the Council shall, acting unanimously ... issue directives for the
approximation of laws, regulations and administrative provisions of the Member States as
directly affect the establishment or functioning of the internal market." The Treaty is therefore
prescriptive that in taxation other than that on turnover (covered by Article 113 TFEU);
legislation shall exclusively be in the form of directives.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS
o Stakeholder consultations

The consultation strategy has focused on three main groups of stakeholders: Member States'
tax administrations, businesses and citizens. The two main consultation activities consisted in
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the open public consultation, which received a total of 446 replies over 12 weeks from 26
October 2017 to 3 January 2018, and a targeted survey sent to all EU tax administrations. As
regards a comprehensive solution a proposal for a digital presence in the EU is the preferred
approach for more than half of the respondents to the stakeholder consultation.'' The
preferred option coincided for both groups of stakeholders: 14 out of 21 national tax
authorities as well as 58% of the 446 respondents to the open public consultation believe that
the 'digital presence in the EU' proposal can best address the current problems related to the
international taxation rules for the digital economy. Stakeholders were not asked explicitly on
their preferred approach vis-a-vis non-EU jurisdictions. The members of the Platform for Tax
Good Governance (made up of all EU tax authorities and 15 organisations representing
businesses, civil society, and tax practitioners) were also informed about this initiative and
their opinions sought out. Spontaneous contributions have also been taken into account.

. Impact assessment

The impact assessment for the proposal was considered by the Commission's Regulatory
Scrutiny Board on 7 February 2018. The Board issued a positive opinion on the proposal
together with some recommendations, which have been taken into account. The opinion of the
Board, the recommendations and an explanation of how they have been taken into account are
included in Annex 1 of the Staff Working Document accompanying this proposal. See Annex
3 for an overview of who would be affected by this proposal and how.

The impact assessment of this proposal examined both fundamental reform options and other
options for changes within the existing international tax system. Due to either legal and/or
political feasibility constraints, more fundamental reforms have been discarded as they
represent unrealistic options at this stage. Instead the solution should focus on revision to the
existing concept of a permanent establishment and profit allocation rules. At the same time, a
solution only within the framework of the proposal for a CCCTB has been rejected on the
grounds that it would have a too narrow scope for proposing a structural solution that would
also have the chance to push for a solution beyond the EU. The preferred option to address the
issue within the EU was therefore a standalone Directive to modernise permanent
establishment rules and profit allocation rules.

4. BUDGETARY IMPLICATIONS

This proposal for a Directive will have no implications for the EU budget.

S. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The rules in this proposal should be integrated into Member States' corporate income tax
systems and the Commission's CCCTB proposal, and should ultimately be mirrored by
corresponding changes in the OECD Model Tax Convention (OECD MTC) at international
level. The Commission will monitor the implementation of the Directive once adopted and its
application in close cooperation with Member States.

" See annex 2 of the Impact Assessment.
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. Detailed explanation of the specific provisions of the proposal
Scope (Article 2)

This proposal affects corporate taxpayers that are incorporated or established in the EU, as
well as enterprises that are incorporated or established in a non-Union jurisdiction with which
there is no double taxation treaty with the Member State where a significant digital presence
of the taxpayer is identified. The proposal does not affect enterprises that are incorporated or
established in a non-Union jurisdiction with which there is a double taxation treaty in force
with the Member State of the significant digital presence, so as to avoid causing any breaches
of those double taxation treaties. This may be different if the applicable tax treaty with a non-
Union jurisdiction includes a similar provision on a significant digital presence which creates
similar rights and obligations in relation to that non-Union jurisdiction.

Definitions (Article 3)

This Article provides definitions of various concepts necessary for applying the provisions in
the Directive (amongst others digital services, digital interface, revenues, entity, user and tax
period).

A digital service is a service that is delivered over the internet or an electronic network and
the nature of which renders their supply essentially automated and involving minimal human
intervention. This definition corresponds to the definition of 'electronically supplied services'
in Article 7 of the Council Implementing Regulation (EU) No 282/2011 of 15 March 2011
laying down implementing measures for Directive 2006/112/EC on the common system of
value added tax, and includes the same kind of services.

In order to exclude a taxable nexus based on the place of consumption only, the mere sale of
goods or services facilitated by using the internet or an electronic network is not regarded as a
digital service. For example, giving access (for remuneration) to a digital marketplace for
buying and selling cars is a digital service, but the sale of a car itself via such a website is not.

Involving minimal human intervention means that the service involves minimal human
intervention on the side of the supplier without any regard to the level of human intervention
on the side of the user. A service shall also be regarded as requiring only a minimal human
intervention in situations where the supplier initially sets up a system, regularly maintains the
system or repairs it in cases of problems linked with its functioning.

Significant digital presence (Article 4)

The concept of a significant digital presence is intended to establish a taxable nexus in a
jurisdiction. Therefore, it should be regarded as an addition to the existing permanent
establishment concept. The proposed rules for establishing a taxable nexus of a digital
business in a Member State are based on revenues from supplying digital services, the number
of users of digital services or the number of contracts for a digital service. These criteria are
proxies for determining the 'digital footprint' of a business in a jurisdiction based on certain

indicators of economic activity. They should reflect the reliance of digital businesses on a
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large user base, user engagement and user's contributions as well as the value created by users
for these businesses. The criteria should cater for different types of business models. Digital
business models are very heterogeneous. Some may have a very large user base while others
may have a smaller user base, but may still have significant user contributions if each
individual user contributes a large value. Furthermore, the criteria should ensure a comparable
treatment in different Member States, irrespective of their size, and leave out trivial cases.

For the three user-based criteria mentioned above (revenues, number of users and number of
contracts) different applicable thresholds are set. There is a significant digital presence in a
Member State if one or more of the following criteria are met: if the revenues from providing
digital services to users in a jurisdiction exceed EUR 7 000 000 in a tax period, if the number
of users of a digital service in a Member State exceeds 100 000 in a tax period or if the
number of business contracts for digital services exceeds 3 000.

As explained in the Impact Assessment'” it is essential that each threshold is set sufficiently
high to safely exclude small cases where profits attributable to a digital presence would not
even cover the tax compliance cost for a permanent establishment, thus to ensure
proportionality of the measure while operating these three alternative thresholds. The revenue
threshold is set to cover the estimated compliance costs for operating an additional permanent
establishment, even at low rates. The threshold regarding the number of users should reflect a
similar value in monetary terms based on average revenues per user. The threshold on the
number of business contracts should reflect that only 'business-to-business' contracts should
be taken into account as the value represented by these contracts is likely to be more
substantial than that of contracts concluded with individuals. Therefore, a threshold on the
number of business-to-business contracts should be considerably lower than a user-based
threshold.

Profits attributable to the significant digital presence (Article 5)

The proposed rules for allocating profits to a significant digital presence are built on the
current framework applicable to permanent establishments. They confirm the principle
whereby a significant digital presence should be attributed the profits that it would have
earned through certain significant economic activities performed via a digital interface, in
particular in its dealings with other parts of the enterprise, if it had been a separate and

independent enterprise engaged in the same or similar activities under the same or similar
conditions, taking into account the assets used, functions performed, and risks assumed.
Therefore, the authorised OECD approach (AOA) remains the underlying principle for
attributing profits to a significant digital presence. This said the framework needs to be
adapted in a consistent manner, to reflect the way value is created in digital activities. Indeed,
in the functional analysis of the permanent establishment, the criterion of significant people
functions relevant to the assumption of risk and to the economic ownership of assets in the
context of digital activities is not sufficient to ensure a profit attribution to the significant
digital presence that reflects the creation of value. This situation occurs where a significant

12 In section 6.3.
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digital presence operates through a digital interface without any physical presence in a certain
jurisdiction or where no significant people functions are performed in the jurisdiction of the
significant digital presence.

In the functional analysis of the significant digital presence, activities undertaken by the
enterprise through an digital interface related to data and users should be considered
economically significant functions relevant to the attribution of economic ownership of assets
and risks to the significant digital presence. The attribution of profits should take into account
the development, enhancement, maintenance, protection and exploitation of intangible assets
in the performance of the economically significant activities by the digital presence even if
these are not linked to people functions in the same Member State.

For example, in attracting new users to a social network, the set of intangible assets that
would be attributable to the business of the social network plays a key part in guaranteeing the
positive network externalities, i.e. that the users are able to connect to a large number of other
users. The enlargement of the network which is achieved through the significant digital
presence enhances that same set of intangible assets. This set of intangibles would be further
enhanced by the processing of user-level data to enable the social network to sell advertising
space at a premium since the advertising space is customised to the interests of the users.

It follows that the functions related to the development, enhancement, maintenance,
protection and exploitation of unique intangibles would be typical to a significant digital
presence. Each of the economically significant activities contributes to the value creation in
the digital business models in a unique manner and is an integral part of these models. The
profit split method would therefore often be considered as the most appropriate method to
attribute profits to the significant digital presence. In this context, possible splitting factors
could include expenses incurred for research, development and marketing (attributable to the
significant digital presence vis-a-vis the expenses attributable to the head office and/or any
other significant digital presences in other Member States) as well as the number of users in a
Member State and data collected per Member State.

The proposed rules only lay down the general principles for allocating profits to a significant
digital presence as more specific guidelines on the allocation of profits could be developed at
the appropriate international fora or at EU level.
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2018/0072 (CNS)
Proposal for a

COUNCIL DIRECTIVE

laying down rules relating to the corporate taxation of a significant digital presence

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 115 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament',

Having regard to the opinion of the European Economic and Social Committee'*,

Acting in accordance with a special legislative procedure,

Whereas:

(1

2

3)

4)

Rapid transformation of the global economy as a result of digitalisation is putting new
pressures on corporate tax systems both at Union level and internationally, and calling
into question the ability to establish where digital companies should pay their taxes
and how much they should pay. Although the need to adapt corporate tax rules to the
digital economy is recognised at international level by bodies such as the G20,
reaching an agreement at global level is likely to be challenging.

The Base Erosion and Profit Shifting (BEPS) Action 1 report on "Addressing the Tax
Challenges of the Digital Economy" released by the OECD in October 2015 set out
various different approaches for taxing the digital economy which were further
examined in the OECD "Tax challenges Arising from Digitalisation — Interim Report
2018". As the digital transformation of the economy accelerates there is a growing
need to find solutions to ensure a fair and effective taxation of digital companies.

The Commission Communication on "A Fair and Efficient Tax System in the
European Union for the Digital Single Market" adopted on 21 September 2017 stated
that new international rules are needed specific to the challenges raised by the digital
economy in order to determine where the value of businesses is created and how that
value should be attributed for tax purposes. These new rules would entail reform of the
existing international tax rules on the definition of a permanent establishment and the
profit attribution applicable to digital activities.

The European Council Conclusions of 19 October 2017 underlined the need for an
effective and fair taxation system fit for the digital era and looked forward to
appropriate  Commission proposals by early 2018."” The ECOFIN Council

oJC,,p.
olcC,,p..
European Council meeting (19 October 2017) — Conclusions (doc. EUCO 14/17).
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)

(6)

(7

Conclusions of 5 December 2017 underlined that a globally accepted definition of
permanent establishment and the related transfer pricing and profit attribution rules
should also remain pivotal when addressing the challenges of taxation of profits of the
digital economy" and encourages "close cooperation between the EU, the OECD and
other international partners in responding to the challenges of taxation of profits
of the digital economy.'®

In this regard, Member States should be required to include rules in their national
corporate income tax systems in order to exercise their taxing rights. Therefore, the
various applicable corporate taxes in the Member States should be clarified. These
rules should extend the definition of a permanent establishment and establish a taxable
nexus for a significant digital presence in their respective jurisdictions. In addition,
general principles for allocating taxable profits to such a digital presence should be
laid down. In principle, those rules should apply to all corporate taxpayers irrespective
of where they are tax resident, whether in the Union or elsewhere.

However, the rules should not apply to entities that are tax resident in a non-Union
jurisdiction with which the Member State of the significant digital presence has a
Double Tax Convention in force, unless the Convention includes provisions on a
significant digital presence which creates similar rights and obligations in relation to
the non-Union jurisdiction as are created by this Directive. This is to avoid any
conflict with Double Tax Conventions with non-Union jurisdictions, given that non-
Union jurisdictions are not generally bound by Union law.

In order to provide for a robust definition of a taxable nexus of a digital business in a
Member State it is necessary that such a definition is based on the revenues from the
supply of digital services, the number of users or the number of business contracts for
digital services. The applicable thresholds should reflect the significance of the digital
presence for different types of business models and accommodate the different degrees
of contribution to the process of value creation. Furthermore, they should ensure a
compatible treatment in different Member States, irrespective of their size, and leave
out trivial cases. The sale of goods or services which is facilitated by using the internet
or an electronic network should not be regarded as a digital service within the meaning
of this Directive.

To enable an enterprise's significant digital presence to be taxed in another jurisdiction
in accordance with the domestic law of that jurisdiction, it is necessary to establish the
principles of attributing profits to that significant digital presence. The rules should be
built on the current principles for profit attribution and be based on a functional
analysis of the functions performed, assets used and risks assumed by a significant
digital presence in performing its economically significant activities through a digital
interface. Particular attention should be paid to the fact that a significant part of the
value of a digital business is created where the users are based and where the data
related to the users is collected and processed as well as to where the digital services
are provided. Since economically significant activities performed by a significant
digital presence contribute in a unique manner to value creation in digital business
models, the profit split method should normally be used for arriving at a fair allocation
of profits to the significant digital presence. However, this should not prevent a
taxpayer from using an alternative method in line with internationally accepted
principles if the taxpayer can prove that, based on the outcome of the functional

Council conclusions (5 December 2017) — Responding to the challenges of taxation of profits of the
digital economy (FISC 346 ECOFIN 1092).
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®)

)

(10)

(In

(12)

analysis, an alternative method in line with internationally accepted principles is more
appropriate. It is also essential that the profit splitting factors bear a strong correlation
with the creation of value.

A key objective of this Directive is to improve the resilience of the internal market as a
whole in order to address the challenges of taxation of the digitalised economy. This
objective cannot be sufficiently achieved by the Member States acting individually
because digital businesses are able to operate cross-border without having any
physical presence in a jurisdiction and rules are therefore needed to ensure that they
pay taxes in the jurisdictions where they make profits. Given this cross-border
dimension an initiative at Union level adds value in comparison with what a multitude
of national measures could attain. A common initiative across the internal market is
required to ensure a harmonised application of the rules on a significant digital
presence within the Union. Unilateral and divergent approaches by each Member State
could be ineffective and fragment the Single Market by creating national policy
clashes, distortions and tax obstacles for businesses in the Union. Since the objectives
of this Directive can be better achieved at Union level, the Union may adopt
measures, in accordance with the principle of subsidiarity as set out in Article 5 of the
Treaty on European Union. In accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond what is necessary in order to
achieve those objectives.

It 1s necessary that any processing of personal data carried out in the context of this
Directive, should be conducted in accordance with Regulation (EU) 2016/679 of the
European Parliament and of the Council'’, including obligations to provide
appropriate technical and organisational measures to comply with the obligations
imposed by that Regulation, in particular those relating to the lawfulness of the
processing, the security of the processing activities, the provision of information and
the rights of data subjects, data protection by design and by default. Whenever
possible, personal data should be rendered anonymous.

The Commission should evaluate the implementation of this Directive five years after
its entry into force and report to the Council thereon. Member States should
communicate to the Commission all information necessary for this evaluation. An
advisory DigiTax Committee should be established to examine questions on the
application of the Directive.

In accordance with the Joint Political Declaration of 28 September 2011 of Member
States and the Commission on explanatory documents'®, Member States have
undertaken to accompany, in justified cases, the notification of their transposition
measures with one or more documents explaining the relationship between the
components of a directive and the corresponding parts of national transposition
instruments. With regard to this Directive, the legislator considers the transmission of
such documents to be justified.

Member States should be required to apply the provisions of this Directive from the
next tax period starting after the transposition deadline. This is to ensure that the new
provisions begin to apply in each Member State from a date that is as closely aligned

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016,

p-1).
0J C 369, 17.12.2011, p. 14.
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as possible, but taking into account the fact that different Member States may have
different tax periods,

HAS ADOPTED THIS DIRECTIVE:
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CHAPTER 1
SUBJECT MATTER, DEFINITIONS AND SCOPE

Article 1

Subject matter

This Directive lays down rules extending the concept of a permanent establishment, as it
applies for the purposes of corporate tax in each Member State, so as to include a significant
digital presence through which a business is wholly or partly carried on. This Directive also
establishes certain principles for attributing profits to or in respect of a significant digital
presence for corporate tax purposes.

Article 2

Scope
This Directive applies to entities irrespective of where they are resident for corporate tax
purposes, whether in a Member State or in a third country.

However, in the case of entities that are resident for corporate tax purposes in a third country
with which the particular Member State in question has a convention for the avoidance of
double taxation, this Directive applies only if that convention includes provisions similar to
Articles 4 and 5 of this Directive in relation to the third country and those provisions are in
force.

Article 3
Definitions
For the purposes of this Directive, the following definitions shall apply:

(1) 'corporate tax' means one of the corporate taxes listed in Annex I or a similar tax
subsequently introduced;

(2) 'digital interface' means any software, including a website or a part thereof and
applications, including mobile applications, accessible by users;

(3) 'Internet Protocol (IP) address' means a series of digits assigned to networked devices to
facilitate their communication over the internet;

(4) 'user' means any individual or business;
(5) 'digital services' means services which are delivered over the internet or an electronic
network and the nature of which renders their supply essentially automated and involving

minimal human intervention, and impossible to ensure in the absence of information
technology, including in particular:

(a) the supply of digitised products generally, including software and changes to or
upgrades of software;
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(b) services providing or supporting a business or personal presence on an electronic
network such as a website or a webpage;

(c) services automatically generated from a computer via the internet or an electronic
network, in response to specific data input by the recipient;

(d) the transfer for consideration of the right to put goods or services up for sale on an
internet site operating as an online market on which potential buyers make their bids
by an automated procedure and on which the parties are notified of a sale by electronic
mail automatically generated from a computer;

(e) Internet Service Packages (ISP) of information in which the telecommunications
component forms an ancillary and subordinate part, in other words packages going
beyond mere internet access and including other elements such as content pages
giving access to news, weather or travel reports, playgrounds, website hosting, access
to online debates or any other similar elements;

(f) the services listed in Annex II.
Digital services shall not include the services listed in Annex III or the sale of goods or other
services which is facilitated by using the internet or an electronic network.

(6) 'revenues' means proceeds of sale and of other transactions, net of value added tax and
other taxes and duties collected on behalf of government agencies, whether of a monetary or
non-monetary nature, including proceeds from disposals of assets and rights, interest,
dividends and other profits distributions, proceeds of liquidations, royalties, subsidies and
grants, gifts received, compensations and ex-gratia payments. Revenues shall also include
non-monetary gifts made by a corporate taxpayer. Revenues shall not include equity raised by
a corporate taxpayer or debt repaid to it;

(7) 'entity' means any legal person or legal arrangement that carries on business through either
a company or a structure that is transparent for tax purposes;

(8) 'tax period' means a corporate tax year, calendar year or any other applicable period for
corporate tax purposes;

(9) 'associated enterprise' means an entity that is related to the particular entity in question in
one or more of the following ways:

(a) one of them participates in the management of the other by being in a position to
exercise a significant influence over the other;

(b) one of them participates in the control of the other through a holding, directly or
indirectly, in the other that exceeds 20% of the voting rights;

(c) one of them participates in the capital of the other through a right of ownership,
directly or indirectly, in the other that exceeds 20% of the capital.

If more than one entity participates in the management, control or capital of the same entity in
one or more of the ways specified in points (a) to (c¢), all of those entities shall be regarded as
associated enterprises of each other too.
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If the same entity participates in the management, control or capital of more than one entity in
one or more of the ways specified in points (a) to (c), all of those entities shall be regarded as
associated enterprises of each other too.

In case of indirect participations, fulfilment of the criteria set out in points (b) and (c) shall be
determined by multiplying the percentages rates of holding through the successive tiers. An
entity holding more than 50% of the voting rights shall be deemed to hold 100%.

CHAPTER II
SIGNIFICANT DIGITAL PRESENCE

Article 4

Significant digital presence
1. For the purposes of corporate tax, a permanent establishment shall be taken to exist if a
significant digital presence exists through which a business is wholly or partly carried on.

2. Paragraph 1 shall be in addition to, and shall not affect or limit the application of, any other
test under Union or national law for determining the existence of a permanent establishment
in a Member State for the purposes of corporate tax, whether specifically in relation to the
supply of digital services or otherwise.

3. A 'significant digital presence' shall be considered to exist in a Member State in a tax period
if the business carried on through it consists wholly or partly of the supply of digital services
through a digital interface and one or more of the following conditions is met with respect to
the supply of those services by the entity carrying on that business, taken together with the
supply of any such services through a digital interface by each of that entity's associated
enterprises in aggregate:

(a) the proportion of total revenues obtained in that tax period and resulting from the supply
of those digital services to users located in that Member State in that tax period exceeds EUR
7 000 000;

(b) the number of users of one or more of those digital services who are located in that
Member State in that tax period exceeds 100 000;

(c) the number of business contracts for the supply of any such digital service that are
concluded in that tax period by users located in that Member State exceeds 3 000.

4. With respect to using digital services, a user shall be deemed to be located in a Member
State in a tax period if the user uses a device in that Member State in that tax period to access
the digital interface through which the digital services are supplied.

5. With respect to concluding contracts for the supply of digital services:

(a) a contract shall count as a business contract if the user concludes the contract in the course
of carrying on business;

(b) a user shall be deemed to be located in a Member State in a tax period if the user is
resident for corporate tax purposes in that Member State in that tax period or the user is
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resident for corporate tax purposes in a third country but has a permanent establishment in
that Member State in that tax period.

6. The Member State where a user's device is used shall be determined by reference to the
Internet Protocol (IP) address of the device or, if more accurately, any other method of
geolocation.

7. The proportion of total revenues referred to in paragraph 3(a) shall be determined in
proportion to the number of times that devices are used in that tax period by users located
anywhere in the world to access the digital interface through which the digital services are
supplied.

Article 5
Profits attributable to or in respect of the significant digital presence

1. The profits that are attributable to or in respect of a significant digital presence in a
Member State shall be taxable within the corporate tax framework of that Member State only.

2. The profits attributable to or in respect of the significant digital presence shall be those that
the digital presence would have earned if it had been a separate and independent enterprise
performing the same or similar activities under the same or similar conditions, in particular in
its dealings with other parts of the enterprise, taking into account the functions performed,
assets used and risks assumed, through a digital interface.

3. For the purposes of paragraph 2 the determination of profits attributable to or in respect of
the significant digital presence shall be based on a functional analysis. In order to determine
the functions of, and attribute the economic ownership of assets and risks to, the significant
digital presence, the economically significant activities performed by such presence through a
digital interface shall be taken into account. For this purpose, activities undertaken by the
enterprise through a digital interface related to data or users shall be considered economically
significant activities of the significant digital presence which attribute risks and the economic
ownership of assets to such presence.

4. In determining the attributable profits under paragraph 2, due account shall be taken of the
economically significant activities performed by the significant digital presence which are
relevant to the development, enhancement, maintenance, protection and exploitation of the
enterprise’s intangible assets.

5. The economically significant activities performed by the significant digital presence
through a digital interface include, inter alia, the following activities:
(a) the collection, storage, processing, analysis, deployment and sale of user-level
data;

(b) the collection, storage, processing and display of user-generated content;
(c) the sale of online advertising space;

(d) the making available of third-party created content on a digital marketplace;
(e) the supply of any digital service not listed in points (a) to (d).
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6. In determining the attributable profits under paragraphs 1 to 4, taxpayers shall use the profit
split method unless the taxpayer proves that an alternative method based on internationally
accepted principles is more appropriate having regard to the results of the functional analysis.
The splitting factors may include expenses incurred for research, development and marketing
as well as the number of users and data collected per Member State.

CHAPTER III
FINAL PROVISIONS

Article 6

Review

1. The Commission shall evaluate the implementation of this Directive five years after its
entry into force and report to the Council thereon.

2. Member States shall communicate to the Commission all information necessary for
evaluating the implementation of this Directive.

Article 7

Committee on the taxation of the digital economy

1. An advisory committee on the taxation of the digital economy, called the ‘DigiTax
Committee’, is set up.

2. The DigiTax Committee shall consist of representatives of the Member States and of the
Commission. The chair of the Committee shall be a representative of the Commission.
Secretarial services for the Committee shall be provided by the Commission.

3. The DigiTax Committee shall adopt its own rules of procedure.

4. The DigiTax Committee shall examine questions on the application of this Directive, as
raised by the chair of the Committee, whether on the chair's own initiative or at the request of
the representative of a Member State, and shall inform the Commission of its conclusions.

Article 8

Limitation of data collected from users

The data that may be collected from the users for the purposes of applying this Directive shall
be limited to data indicating the Member State in which the users are located, without
allowing for identification of the user.

Article 9

Transposition
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1. Member States shall adopt and publish, by 31 December 2019 at the latest, the laws,
regulations and administrative provisions necessary to comply with this Directive. They shall
immediately inform the Commission thereof.

They shall apply those provisions from 1 January 2020 with respect to tax periods beginning
on or after that date.

When Member States adopt those provisions, they shall contain a reference to this Directive
or be accompanied by such a reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the main provisions of
national law which they adopt in the field covered by this Directive.

Article 10
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

Article 11

Addressees
This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The Digital Single Market is one of the main political priorities of the European
Commission', which aims at opening up digital opportunities for people and businesses in a
market of over 500 million EU consumers. In order to deliver on its potential, the Digital
Single Market needs a modern and stable tax framework which stimulates innovation, tackles
market fragmentation and allows all players to tap into the new market dynamics under fair
and balanced conditions. Ensuring fair taxation of the digital economy is also part of the
European Commission's agenda on a fair and efficient tax system in the European Union”.

The digital economy is transforming the way we interact, consume and do business. Digital
companies are growing far faster than the economy at large, and this trend is only set to
continue. Digital technologies bring many benefits to society and, from a tax perspective, they
create opportunities for tax administrations and offer solutions to reduce administrative
burdens, facilitate collaboration between tax authorities, as well as addressing tax evasion.

However, policy makers are currently struggling to find solutions which can ensure a fair and
effective taxation as the digital transformation of the economy accelerates, given that the
existing corporate taxation rules are outdated and do not capture this evolution. In particular,
the current rules no longer fit the present context where online trading across borders with no
physical presence has been facilitated, where businesses largely rely on hard-to-value
intangible assets, and where user generated contents and data collection have become core
activities for the value creation of digital businesses.

At the international level, the Organisation for Economic Co-operation and Development
(OECD) already recognised, in its Action 1 report’ which was released in 2015 as part of the
OECD/G20 Base Erosion and Profit Shifting (BEPS) project, that digitalisation and some of
the resulting business models present challenges for international taxation. Following that
report, the G20 Finance Ministers reiterated their support for the OECD's work on taxation
and digitalisation. Hence, the OECD has been working on an interim report* on the taxation of
the digital economy which was presented to the G20 Finance Ministers in March 2018. The
interim report examines the need to adapt the international tax system to the digitalisation of
the economy and identifies the elements to be taken into account by those countries wishing
to introduce interim measures to address the tax challenges arising from digitalisation.

At Union level, such challenges were identified in the Communication of the Commission "A
Fair and Efficient Tax System in the European Union for the Digital Single Market"’, adopted
on 21 September 2017. The current initiative was also mentioned in President Juncker's letter

! COM(2015) 192 final.

2 COM(2015) 302 final.

} OECD (2015), 'Addressing the Tax Challenges of the Digital Economy: Action 1 — 2015 Final Report',
OECD Publishing, Paris.

OECD (2018), 'Tax Challenges Arising from Digitalisation — Interim Report 2018: Inclusive
Framework on BEPS', OECD Publishing, Paris.

> COM(2017) 547 final.
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of intent accompanying the State of the Union Address 2017°. As regards Member States,
several EU Finance Ministers co-signed a political statement ("Joint initiative on the taxation
of companies operating in the digital economy") that supported EU law compatible and
effective solutions "based on the concept of establishing a so-called 'equalisation tax' on the
turnover generated in Europe by the digital companies"’. This was followed by the
conclusions adopted on 19 October 2017 by the European Council® that underlined the "need
for an effective and fair taxation system fit for the digital era". Furthermore, the ECOFIN
Council Conclusions of 5 December 2017° noted the interest of many Member States for
temporary measures, such as a levy based on revenues from digital activities in the Union, and
considered that these measures could be assessed by the Commission.

This proposal answers these calls for action, and addresses in an interim way the problem that
the current corporate tax rules are inadequate for the digital economy.

The current corporate tax rules were conceived for traditional businesses. The existing tax
rules are built on the principle that profits should be taxed where the value is created.
However, they were mainly conceived in the early 20th century for traditional "brick and
mortar" businesses and define what triggers a right to tax in a country (where to tax) and how
much of corporate income is allocated to a country (how much to tax) largely based on having
a physical presence in that country. That means that non-tax residents become liable to tax in
a country only if they have a presence that amounts to a permanent establishment there.
However, such rules fail to capture the global reach of digital activities where physical
presence is not a requirement anymore in order to be able to supply digital services.
Moreover, digital business have different characteristics than traditional ones in terms of how
value is created, due to their ability to conduct activities remotely, the contribution of end-
users in their value creation, the importance of intangible assets, as well as a tendency towards
winner-takes-most market structures rooted in the strong presence of network effects and the
value of big data.

The application of the current corporate tax rules to the digital economy has led to a
misalignment between the place where the profits are taxed and the place where value is
created, notably in the case of business models heavily reliant on user participation. This
poses a double challenge from a tax perspective. Firstly, the input obtained by a business from
users, which actually constitutes the creation of value for the company, could be located in a
tax jurisdiction where the company carrying out a digital activity is not physically established
(and thus not established for tax purposes according to the current rules) and where therefore
the profits generated from such activities cannot be taxed. Secondly, even where a company
has a permanent establishment in the jurisdiction where the users are located, the value
created by user participation is not taken into account when deciding how much tax should be
paid in each country. This has also consequences from the perspective of the risk to

State of the Union 2017. Letter of intent to President Antonio Tajani and to Prime Minister Jiiri Ratas,
13 September 2017, accessible at https://ec.curopa.eu/commission/sites/beta-political/files/letter-of-
intent-2017_en.pdf.

Political statement: joint initiative on the taxation of companies operating in the digital economy —
http://www.mef.gov.it/inevidenza/banner/170907_joint initiative_digital taxation.pdf submitted by
Germany, France, Italy and Spain to the Estonian Presidency of the Council in September 2017.
European Council meeting (19 October 2017) — Conclusions (doc. EUCO 14/17).

Council Conclusions of 5 December 2017 — Responding to the challenges of taxation of profits of the
digital economy (FISC 346 ECOFIN 1092).
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artificially avoid permanent establishment rules, creates distortion of competition between
digital market players, and has a negative impact on revenues.

The Commission has acknowledged that the ideal approach would be to find multilateral,
international solutions to taxing the digital economy given the global nature of this challenge.
The Commission is working closely with the OECD to support the development of an
international solution. However, progress at international level is challenging, due to the
complex nature of the problem and the wide variety of issues that need to be addressed, and
reaching international consensus may take time. This is why the Commission has decided to
take action and is proposing today to adapt the corporate tax rules at Union level so that they
are fit for the characteristics of digital businesses'’ and to recommend that Member States
extend this comprehensive solution to their double taxation treaties with non-Union
jurisdictions''. Whilst the ECOFIN Council also stressed in its conclusions of 5 December
2017 its preference for a global solution endeavouring to closely monitor future international
developments and consider appropriate responses, it welcomed EU action. Despite the present
proposals, work at the OECD level is essential in order to reach a global consensus on this
topic. The Commission will closely follow the developments.

In the wait of the comprehensive solution, which may take time to adopt and implement,
Member States face pressure to act on this issue, given the risk that their corporate tax bases
are significantly eroded over time, and also due to the perceived unfairness of the situation.
While unilateral measures are in place or are concretely planned in 10 Member States for
addressing this problem in a limited way, the trend has been increasing and the measures
adopted are very diverse in terms of scope and their rationale. Such uncoordinated measures
taken by Member States individually risk further fragmenting the Single Market and distort
competition, hampering the development of new digital solutions and the Union's
competitiveness as a whole.

Hence, it is necessary for the Commission to act and to propose a harmonised approach on an
interim solution that tackles this problem in a targeted way. To this extent, this proposal sets
out the common system of a tax on the revenues derived from the supply of certain digital
services by taxable persons (hereinafter "Digital Services Tax" or "DST"). The specific
objective of this proposal is to put forward a measure that targets the revenues stemming from
the supply of certain digital services and that is easy to implement and helps to level the
playing field in the interim period until a comprehensive solution is in place.

This is in line with the general objectives of this proposal, whose aim is:

— to protect the integrity of the Single Market and to ensure its proper functioning;

— to make sure that the public finances within the Union are sustainable and that the
national tax bases are not eroded;

— to ensure that social fairness is preserved and that there is a level playing field for all
businesses operating in the Union; and

Proposal for a Council Directive laying down rules relating to the corporate taxation of a significant
digital presence (COM(2018) 147 final).

Commission Recommendation relating to the corporate taxation of a significant digital presence
(C(2018) 1650 final).
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— to fight against aggressive tax planning and to close the gaps that currently exist in
the international rules which makes it possible for some digital companies to escape
taxation in countries where they operate and create value.

. Consistency with existing policy provisions in the policy area

This proposal is part of the efforts being undertaken at Union and international level in order
to adapt the current tax framework to the digital economy.

At international level, the challenge of ensuring that all actors in the digital economy are
fairly taxed on their income was already identified under the Action 1 of the OECD/G20
BEPS project and the OECD has been working on an interim report on the taxation of the
digital economy which was presented to the G20 Finance Ministers in March 2018.

At Union level, fair tax rules for the taxation of the digital economy are part of the
Commission's fair taxation agenda, which will complement the improvements of the corporate
tax framework achieved in recent years. In this respect, the Commission relaunched in 2016
the proposal on a Common Consolidated Corporate Tax Base (CCCTB)'?, which will provide
a competitive, fair and robust framework for taxing companies in the Single Market. In the
area of VAT, the Commission is also addressing the challenges posed by the digital economy
with its proposal on e-commerce which the Council adopted in December 2017", which is in
line with other legislative measures laid down in the 2016 Action Plan on VAT

This proposal is part of a package which also includes a proposal for a Directive on a
comprehensive solution'’, a Recommendation to Member States to reflect the comprehensive
solution in their double taxation treaties with non-Union jurisdictions'® and a Communication
setting the context and explaining the articulation between the proposals'’. The principles
underpinning this proposal and, in particular, the notion of user value creation are aligned
with the proposal for a Directive on a comprehensive solution and the Recommendation, as
explained in the Communication. Notably, this interim measure covers those cases where the
contribution of users to the creation of value for a company is more significant, while the
concept of user value creation is also the factor which the comprehensive solution aims to
reflect in the corporate tax framework.

. Consistency with other Union policies

This proposal is also consistent with the Digital Single Market strategy'®, where the
Commission committed to ensure access to online activities for individuals and businesses
under conditions of fair competition, as well as to open up digital opportunities for people and
business and enhance Europe's position as a world leader in the digital economy.

12 COM(2016) 685 final and COM(2016) 683 final.

13 Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and
Directive 2009/132/EC as regards certain value added tax obligations for supplies of services and
distance sales of goods (OJ L 348, 29.12.2017, p. 7).

14 COM(2016) 148 final.
15 COM(2018) 147 final.
o C(2018) 1650 final.

17 COM(2018) 146 final.
18 COM(2015) 192 final.
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2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

The proposed Directive is based on Article 113 of the Treaty on the Functioning of the
European Union (TFEU). This provision enables the Council, acting unanimously in
accordance with a special legislative procedure and after consulting the European Parliament
and the European Economic and Social Committee, to adopt provisions for the harmonisation
of Member States' legislation concerning other forms of indirect taxation to the extent that
such harmonisation is necessary to ensure the establishment and the functioning of the
internal market and to avoid distortion of competition.

. Subsidiarity (for non-exclusive competence)

The proposal is consistent with the principle of subsidiarity as set out in Article 5(3) of the
Treaty on European Union (TEU). In the wait of a common and coordinated action at Union
level to reform the corporate tax framework to cover the digital activities of companies,
Member States may introduce unilateral interim measures to address the challenges of taxing
the digital economy companies. Some of such measures, which can be of a very diverse
nature, are already in place or are being planned by Member States. In this respect, EU action
1s necessary in order to mitigate the fragmentation of the Single Market and the creation of
distortions of competition within the Union due to the adoption of such divergent unilateral
actions at national level. Moreover, an EU solution rather than different national policies
entails a reduction in the compliance burden for businesses subject to the new rules, and also
gives a strong sign to the international community as to the commitment of the EU to act
when it comes to ensuring the fair taxation of the digital economy.

. Proportionality

The preferred option is consistent with the principle of proportionality, that is, it does not go
beyond what is necessary to meet the objectives of the Treaties, in particular the smooth
functioning of the Single Market. As follows from the subsidiarity test, it is not possible for
Member States to address the problem without hampering the Single Market. Moreover, the
present proposal aims at setting a common structure of the tax, while leaving sufficient
margin of manoeuvre for Member States when it comes to actual setting of certain
administrative aspects related to the measure, such as accounting, record-keeping and other
obligations intended to ensure that the DST due is effectively paid. Member States can also
adopt measures concerning the prevention of evasion, avoidance and abuse with respect to
DST, and they retain the capacity to enforce payment of DST and to carry out tax audits
according to their own rules and procedures. See also section 9.4.2 of the impact assessment
accompanying this proposal'’.

o Choice of the instrument

A Directive is proposed, which is the only available instrument under Article 113 of the
TFEU.

19 SWD(2018) 81 final.
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3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS

. Stakeholder consultations

The consultation strategy has focused on three main groups of stakeholders: Member States'
tax administrations, businesses, and citizens. The two main consultation activities consisted in
the open public consultation, which received a total of 446 replies over 12 weeks (from 26
October 2017 to 3 January 2018), and a targeted survey sent to all tax administrations within
the Union. The members of the Platform for Tax Good Governance (made up of all tax
authorities within the Union and 15 organisations representing businesses, civil society, and
tax practitioners) have also been informed about this initiative and their opinions sought out.
Spontaneous contributions have also been taken into account. As can be seen in Annex 2 of
the impact assessment accompanying this proposal, a tax on the revenues stemming from the
provision of certain digital services was found to be the preferred option for an interim
solution by stakeholders (10 out of 21 national tax authorities, as well as 53% of the
respondents to the open public consultation).

. Impact assessment

The impact assessment for the proposal was considered by the Commission's Regulatory
Scrutiny Board on 7 February 2018. The Board issued a positive opinion on the proposal
together with some recommendations, which have been taken into account in the final version
of the impact assessment. The opinion of the Board, the recommendations and an explanation
of how they have been taken into account are included in Annex 1 of the Staff Working
Document accompanying this proposal®. See Annex 3 of that document for an overview of
who would be affected by this proposal and how.

The impact assessment of this proposal examined several possible options for an interim
solution. Due to several legal constraints it became nonetheless clear that the focus ought to
be on a tax on revenues resulting from the provision of certain digital services. Several
options were considered as regards the design of such DST (see section 9.2 of the impact
assessment), and in particular its scope (which services are covered), the application of a
turnover threshold (which businesses are covered), the tax rate, and the collection of the tax.

As explained in the impact assessment, the preferred design of this option is a tax with a
narrow scope, levied on the gross revenues of a business resulting from the provision of
certain digital services where user value creation is central, and where only businesses above
two revenue-related thresholds would qualify as taxable persons liable for the payment of the
tax.

4. BUDGETARY IMPLICATIONS
The proposal will have no implications for the EU budget.

5. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The Commission will monitor the implementation of the Directive once adopted and its
application in close cooperation with Member States and evaluate whether this initiative is

20 SWD(2018) 81 final.
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functioning properly and the extent to which its objectives have been achieved, based on the
indicators set out in section 10 of the impact assessment accompanying this proposal.

. Detailed explanation of the specific provisions of the proposal

Definitions (Article 2)

This Article provides definitions of various concepts necessary for applying the provisions in
the Directive.

Taxable revenues (Article 3)

This Article defines which revenues qualify as taxable revenues for the purposes of this
Directive.

DST is a tax with a targeted scope, levied on the revenues resulting from the supply of certain
digital services characterised by user value creation. The services falling within the scope of
DST are those where the participation of a user in a digital activity constitutes an essential
input for the business carrying out that activity and which enable that business to obtain
revenues therefrom. In other words, the business models captured by this Directive are those
which would not be able to exist in their current form without user involvement. The role
played by the users of these digital services is unique and more complex than that traditionally
adopted by a customer. These services can be provided remotely, without the provider of the
services necessarily being physically established in the jurisdiction where the users are and
value is created. Therefore, such business models are responsible for the greatest difference
between where profits are taxed and where value is created. However, what is subject to
taxation are the revenues obtained from the monetisation of the user input, not the user
participation in itself.

There are several ways in which user participation can contribute to the value of a business.
For instance, digital businesses can derive data about users' activities on digital interfaces,
which is typically used in order to target advertising at such users, or which can be transmitted
to third parties for consideration. Another way is through the active and sustained engagement
of users in multi-sided digital interfaces, which build on network effects where, broadly
speaking, the value of the service increases with the number of users using the interface. The
value for such interfaces lies with the connections between users and the interaction between
them, which may often imply users uploading and sharing information within the network.
Such multi-sided digital interfaces may also facilitate the provision of underlying supplies of
goods or services directly between users, which constitutes another clear form of user
participation.

Based on the several forms of user participation described above, the revenues included in the
scope of this tax (taxable revenues) would be those derived from the provision of any of the
following services (taxable services), as set out in Article 3(1):

— services consisting in the placing on a digital interface of advertising targeted at users
of that interface; as well as the transmission of data collected about users which has
been generated from such users' activities on digital interfaces;

— services consisting in the making available of multi-sided digital interfaces to users,
which may also be referred to as "intermediation services", which allow users to find
other users and to interact with them, and which may also facilitate the provision of
underlying supplies of goods or services directly between users.

The supply of advertising services consisting in the placing on a digital interface of a client's
advertising targeted at users of that interface is defined in Article 3(1)(a) in a broad sense in
line with the business models examined. This is because the placing of such advertising in a
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digital context constitutes the way in which the company enabling the advertising to appear
on a digital interface typically monetises user traffic and the user data taken into account for
the purposes of the placement. The definition of the service does not take into account
whether the supplier of the advertising service owns the digital interface on which the
advertisement appears. However, it is clarified in Article 3(3) that in cases where the supplier
of the advertising service and the owner of the digital interface are different entities, the latter
is not considered to have provided a taxable service falling within Article 3(1)(a). This is in
order to avoid possible cascading effects or double taxation of the same revenues (part of the
revenues obtained by the entity placing a client's advertising will be paid to the owner of the
digital interface where such an advertisement is to appear, in exchange for the renting of
digital space in that interface).

Intermediation services are defined in Article 3(1)(b) by reference to multi-sided digital
interfaces enabling users to find other users and to interact with them, which is the aspect
allowing the providers of such services to profit from network effects. The capacity of these
interfaces to create a link between users distinguishes intermediation services from other
services which may also be seen as facilitating the interaction between users, but where users
cannot get in touch with each other unless they have already established contact by other
means, such as instant messaging services. The value creation for such other services, which
can be generally defined as communication or payment services, lies with the development
and sale of support software which enables that interaction to take place, and it is less attached
to the users' involvement. Therefore, communication or payment services remain outside the
scope of the tax, as clarified in Article 3(4)(a).

For cases involving multi-sided digital interfaces that facilitate an underlying supply of goods
or services directly between the users of the interface, the revenues obtained by users from
those transactions remain outside the scope of the tax. The revenues resulting from retail
activities consisting in the sale of goods or services which are contracted online via the
website of the supplier of such goods or services (which may involve what is usually referred
to as "e-commerce") are also outside the scope of DST, because the value creation for the
retailer lies with the goods or services provided and the digital interface is simply used as a
means of communication.

Article 3(4)(a) also clarifies that services by an entity to users through a digital interface
consisting in the supply of digital content such as video, audio or text, either owned by that
entity or which that entity has acquired the rights to distribute, are not to be regarded as
intermediation services and should therefore be excluded from the scope of the tax, given that
it is less certain the extent to which user participation plays a central role in the creation of
value for the company. It is necessary to clarify this point because some suppliers of digital
content through a digital interface might allow some sort of interaction between the recipients
of such content and could thus be seen as falling within the definition of multi-sided digital
interfaces providing intermediary services. However, in such circumstances the interaction
between users remains ancillary to a supply of digital content where the sole or main purpose
for a user is to receive the digital content from the entity making available the digital interface
(e.g. the supply of a video game by an entity to a user through a digital interface would
constitute a supply of digital content by that entity falling outside the scope of DST,
regardless of whether such a user is able to play against other users and therefore some sort of
interaction is allowed between them).

The supply of digital content by an entity to users through a digital interface, which is a
service outside the scope of DST, should be distinguished from the making available of a
multi-sided digital interface through which users can upload and share digital content with
other users, or the making available of an interface that facilitates an underlying supply of
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digital content directly between users. These latter services constitute a service of
intermediation by the entity making available the multi-sided digital interface and therefore
fall within the scope of DST, regardless of the nature of the underlying transaction. Hence,
Article 3(4)(a) emphasises that the supply of digital content falling outside the scope of DST
must be made by the entity making available the digital interface through which the digital
content is supplied, not by users of that interface to other users.

Taxable services consisting in the transmission of data collected about users are defined in
Article 3(1)(c) by reference to data which has been generated from such users' activities on
digital interfaces. This is because the services within the scope of DST are those using digital
interfaces as a way to create user input, rather than those services using interfaces as a way to
transmit data generated otherwise. DST is therefore not a tax on the collection of data, or the
use of data collected by a business for the internal purposes of that business, or the sharing of
data collected by a business with other parties for free. What DST targets is the transmission
for consideration of data obtained from a very specific activity (users' activities on digital
interfaces).

Points (b) and (c) of Article 3(4) explain that services regulated in points (1) to (9) of Section
A of Annex I to Directive 2014/65/EU of the European Parliament and of the Council®' and
provided by trading venues or systematic internalisers, as defined in that Directive, or by
regulated crowdfunding service providers do not fall within the scope of DST. In addition,
services consisting in the facilitation of the granting of loans and provided by regulated
crowdfunding service providers do not fall within the scope of DST. Regulated crowdfunding
service providers refers to providers of services who are subject to any future Union rules
adopted under Article 114 of the TFUE for the regulation of crowdfunding services.

Multi-sided digital interfaces which allow users to receive or to know about the existence of
trade execution services, investment services or investment research services, such as those
made available by the entities referred to above, often imply user interaction. However, the
user does not play a central role in the creation of value for the entity making available a
digital interface. Instead, the value lies with the capacity of such an entity to bring together
buyers and sellers of financial products under specific and distinctive conditions which would
not occur otherwise (compared, for instance, to transactions concluded outside such interfaces
directly between the counterparties). A service consisting in making available a digital
interface by such an entity goes beyond the mere facilitation of transactions in financial
instruments between users of such an interface. In particular, the regulated services which are
excluded from the scope of this Directive aim at providing a safe environment for financial
transactions. The entity providing these services therefore determines the specific conditions
under which such financial transactions can be executed in order to guarantee essential
elements such as the quality of execution of the transactions, the level of transparency in the
market and fair treatment of investors. Finally, such services have the essential and distinct
objective of facilitating funding, investments or savings.

As regards crowdfunding platforms, investment and lending based crowdfunding is outside
the scope of the tax because the providers of such services play the same role as that of
trading venues and systematic internalisers, and hence do not constitute mere intermediation.
However, services provided by crowdfunding platforms which are not investment and lending
based and constitute intermediation, such as donation or reward based crowdfunding, or

2 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in

financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).
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services provided by such platforms consisting in the placing of advertising, fall within the
scope of this Directive.

Since data transmission by trading venues, systematic internalisers and regulated
crowdfunding service providers is limited to and forms part of the provision of the regulated
financial services described above and is regulated as such under Union law, the provision of
data transmission services by those entities should also be excluded from the scope of DST, as
laid down in Article 3(5).

Article 3(2) clarifies that DST is levied on the gross revenues of a business resulting from the
provision of the services falling within the scope of the tax, net of value added tax and other
similar taxes.

Article 3(7) clarifies that revenues resulting from the provision of taxable services between
entities of a consolidated group for financial accounting purposes do not qualify as taxable
revenues.

In accordance with Article 3(8), where an entity of a consolidated group for financial
accounting purposes provides a taxable service to a third party but the remuneration for such a
service is obtained by another entity within the group, the remuneration is deemed to have
been obtained by the entity providing the taxable services. This provision is a safeguard in
order to preclude an entity providing taxable services and obtaining the revenues derived from
such services through another entity of the same group from escaping DST liability.

Taxable person (Article 4)

In accordance with Article 4(1), an entity above both of the following thresholds qualifies as a
taxable person for the purposes of the DST:

— the total amount of worldwide revenues reported by the entity for the latest complete
financial year for which a financial statement is available exceeds EUR 750 000 000;
and

— the total amount of taxable revenues obtained by the entity within the Union during
that financial year exceeds EUR 50 000 000.

The first threshold (total annual worldwide revenues) limits the application of the tax to
companies of a certain scale, which are those which have established strong market positions
that allow them to benefit relatively more from network effects and exploitation of big data
and thus build their business models around user participation. Such business models, which
lead to higher differences between where profits are taxed and where value is created, are
those falling within the scope of the tax. The economic capacity of the businesses qualifying
as taxable persons should be seen as indicating their capacity to attract a high volume of users,
which is necessary for such business models to be viable. Moreover, the opportunity of
engaging in aggressive tax planning lies with larger companies. That is why the same
threshold has been proposed in other Union initiatives, such as the CCCTB. Such a threshold
is also intended to bring legal certainty and make it easier and less costly for businesses and
tax authorities to determine whether an entity is liable to DST, especially given that some of
them may not record separately the revenues from the activities falling within the scope of
this tax. This threshold should also exclude small enterprises and start-ups for which the
compliance burdens of the new tax would be likely to have a disproportionate effect.

The second threshold (total annual taxable revenues in the Union), in contrast, limits the
application of the tax to cases where there is a significant digital footprint at Union level in
relation to the revenues covered by DST. This threshold is set at Union level in order to
disregard differences in market sizes which may exist within the Union.
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If the business belongs to a consolidated group for financial accounting purposes, the
thresholds have to be applied in respect of total consolidated group revenues, as set out in
Article 4(6).

Whether established in a Member State or in a non-Union jurisdiction, a business meeting
both conditions above would qualify as a taxable person. Depending on where the taxable
person is established, the scenarios where DST liability may arise can involve a taxable
person established in a non-Union jurisdiction having to pay DST in a Member State, a
taxable person established in a Member State having to pay DST in another Member State, or
a taxable person established in a Member State having to pay DST in that same Member
State.

Place of taxation (Article 5)

Article 5 determines which proportion of the taxable revenues obtained by an entity has to be
treated as obtained in a Member State for the purposes of this tax. In line with the concept of
user value creation that underpins the objective scope of DST, this provision determines that
DST is due in the Member State or Member States where the users are located.

This approach follows the logic that it is the user involvement in the digital activities of a
company the one generating the value for that company, which may not necessarily entail a
payment from the users' side (e.g. viewers of advertising on a digital interface); or which may
involve payment from some users only (e.g. multi-sided digital interfaces where only certain
users have to pay for accessing the interface, while other users have free access). Therefore, it
is the Member State where the user is located the one with taxing rights in respect of DST,
regardless of whether the user has contributed in money to the generation of revenue for the
company. Specific rules to determine when a user is deemed to be located in a Member State
are provided.

The taxable revenues resulting from the provision of a taxable service have to be treated for
the purposes of this Directive as obtained in a Member State in a tax period if a user with
respect to such services is deemed to be located in that Member State in that tax period
according to the rules in Article 5(2), which have to be applied for each type of taxable
service. In the case of users involved in a taxable service which are located in different
Member States or non-Union jurisdictions, the taxable revenues obtained by an entity from
the provision of that service would have to be distributed to each Member State proportionally
and according to the several allocation keys laid down in Article 5(3) for each type of taxable
service. Such allocation keys have been set out taking into account the nature of each of the
taxable services and, in particular, what triggers the receipt of revenues for the provider of the
service.

In the case of a taxable service consisting in the placing of advertising on a digital interface,
the number of times an advertisement has appeared on users' devices in a tax period in a
Member State is taken into account for the purposes of determining the proportion of
revenues to be allocated in that tax period to that Member State.

As regards the making available of multi-sided digital interfaces, in order to determine the
proportion of taxable revenues to be allocated to a Member State, a distinction is made
between cases where the interface facilitates underlying transactions directly between users
and cases where it does not. In cases involving the facilitation of underlying transactions, the
allocation of taxable revenues in a tax period to a Member State is carried out on the basis of
the number of users who conclude such a transaction in that tax period while using a device in
that Member State. This is because that is the action usually generating revenues for the entity
making the interface available. Taxing rights over the revenues of the business making
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available the interface are allocated to Member States where the users concluding underlying
transactions are located, irrespective of whether the users are the sellers of the underlying
goods or services or the buyers. This is because both of them generate value for the multi-
sided digital interface through their participation, given that the role of the interface is to
match supply and demand. However, if the intermediation service does not involve the
facilitation of underlying transactions, revenues are typically obtained through periodic
payments after having registered or opened an account on a digital interface. Hence, for the
purposes of allocating taxable revenues to a Member State in a tax period, the number of users
in that tax period holding an account which was opened using a device in that Member State,
whether opened during that tax year or an earlier one, is taken into account.

As regards the transmission of data collected about users, the allocation of taxable revenues in
a tax period to a Member State takes into account the number of users from whom data
transmitted in that tax period has been generated as a result of such users having used a device
in that Member State.

Article 5(4) further clarifies that, for the purposes of determining the place of taxation, the
place from which the payment for the taxable services is made is not to be taken into account.
For cases involving the provision of underlying goods or services directly between the users
of a multi-sided digital interface, the place where such underlying transactions take place is
not taken into account either.

Based on the provision in Article 5(5), the users are deemed to be located in the Member State
of the Internet Protocol (IP) address of the device used by them or, if more accurate, any other
method of geolocation. The IP address is a simple and effective proxy for determining the
user location. Moreover, if the taxable person is aware by other means of geolocation that the
user is not located in the Member State where the IP address indicates, that taxable person
would still be able to rely on that other means of geolocation to determine the place of
taxation.

Chargeability, calculation of the tax and rate (Articles 6-8)

In accordance with Article 6, the new tax will be chargeable in a Member State on the
proportion of taxable revenues obtained by a taxable person in a tax period that is treated as
obtained in that Member State.

Article 7 lays down the rule on how DST should be calculated.
Article 8 sets out a single rate across the Union of 3%.
Obligations (Articles 9-19)

Articles 9 to 19 provide the set of obligations which would have to be fulfilled by taxable
persons with DST liability.

Article 9 clarifies that the taxable person providing taxable services is liable for the payment
of the tax and the fulfilment of the obligations set out in Chapter 3. It also sets out that a
consolidated group for financial accounting purposes has the option to nominate a single
entity within that group for the purposes of paying DST and fulfilling the obligations in
Chapter 3 on behalf of each taxable person in that group who is liable to DST.

In order to manage the administrative aspects related to this tax, a One-Stop-Shop (OSS)
simplification mechanism is made available to all taxable persons. The functioning of the
OSS is based on the idea that a taxable person with DST liability in one or more Member
State should enjoy a single contact point (the Member State of identification) through which
all his DST obligations can be fulfilled (identification, submission of the DST return, and
payment). That Member State of identification is responsible to share that information with
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the other Member States where DST is due, as well as to transfer the proportion of DST
collected on behalf of such other Member States.

As explained in Article 10, "Member State of identification" means the Member State where a
taxable person is liable for the payment of DST, unless he has DST liability in more than one
Member State, in which case he may choose the Member State of identification among them.

The fact that a taxable person may be resident for corporate income tax purposes in a Member
State has no impact in determining the Member State of identification for the purposes of the
DST, given the different nature of the tax. This also intends not to impose a disproportionate
administrative burden on Member States where a taxable person may be established for
corporate taxation purposes, but where he may not have any DST liability. Therefore, a
taxable person with DST liability in several Member States will be able to make use of the
OSS in his Member State of identification in respect of all his DST obligations, and regardless
of whether he is tax resident for corporate income tax purposes there. For instance, a taxable
person with DST liability in two Member States (Member State A, where he is resident for
corporate income tax purposes, and Member State B, where he is not resident for corporate
income tax purposes) which has chosen Member State B as Member State of identification,
will be able to fulfil his DST obligations in respect of both Member States A and B through
the OSS.

Article 10 establishes an obligation for a taxable person to notify via a self-declaration system
the Member State of identification that he is liable for the payment of DST in the Union, as
well as the details to be notified. That taxable person will obtain an identification number in
accordance with Article 11. If a taxable person ceases to be liable to DST in the Union, he has
to notify the Member State of identification that information in accordance with Article 12,
and the Member State of identification will delete that taxable person from their identification
register. Article 13 clarifies the rules concerning a possible change in the Member State of
identification.

Moreover, that taxable person must submit a DST return in the Member State of identification
under Article 14, with the details specified in Article 15. In particular, that means having to
declare, for each Member State where DST is due for the relevant tax period, the total amount
of taxable revenues treated as obtained by a taxable person in that Member State together with
the DST due on that amount. The total DST due in all Member States and the information
about the thresholds applicable for the purposes of Article 4 will also have to be reported.

Payment arrangements are governed by Article 16, which also specifies that possible refunds
of the tax to taxpayers, once the DST due has been already transferred from the Member State
of identification to the Member State where that DST was due, should be made by the latter
directly to that taxable person. In order to avoid discrepancies in the functioning of the OSS, a
provision regulating possible DST return amendments has been introduced in Article 17.
Article 18 concerns accounting, record-keeping and anti-fraud measures which are for
Member States to set up. This provision also clarifies that the existence of a OSS and a
Member State of identification does not change the fact that DST is owed by the taxable
person directly to each Member State where DST is due, and that such a Member State is
entitled to enforce the payment of DST directly against the taxable person liable for it and to
carry out tax audits and control measures.

Article 19 establishes that every Member State has to appoint a competent authority for the
purposes of managing all administrative obligations in respect of DST, as well as the
administrative cooperation requirements set out in Chapter 4.
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Administrative cooperation as regards obligations (Articles 20-23)

Provisions laid down in Articles 20-23 govern the necessary exchanges between Member
States as regards the identification of taxable persons and the submission of DST returns, as
well as the transfer of funds corresponding to DST payments by the Member State of
identification to the other Member States where DST is due.
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2018/0073 (CNS)
Proposal for a

COUNCIL DIRECTIVE

on the common system of a digital services tax on revenues resulting from the provision

of certain digital services

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 113 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament',

Having regard to the opinion of the European Economic and Social Committee?,

Acting in accordance with a special legislative procedure,
Whereas:

(1)

2

3)

The global economy is rapidly becoming digital and, as a result, new ways of doing
business have emerged. Digital companies are characterised by the fact that their
operations are strongly linked to the internet. In particular, digital business models rely
to a large extent on the ability to conduct activities remotely and with limited or no
physical presence, on the contribution of end-users to value creation, and on the
importance of intangible assets.

The current corporate taxation rules were mainly developed during the 20th century
for traditional businesses. They are based on the idea that taxation should take place
where value is created. However, the application of the current rules to the digital
economy has led to a misalignment between the place where profits are taxed and the
place where value is created, notably in the case of business models heavily reliant on
user participation. It has therefore become evident that the current corporate tax rules
for taxing the profits of the digital economy are inadequate and need to be reviewed.

That review constitutes an important element of the Digital Single Market®, given that
the Digital Single Market needs a modern and stable tax framework for the digital
economy to stimulate innovation, tackle market fragmentation and allow all players to
tap into the new market dynamics under fair and balanced conditions.

oJC,,p..

oJC,.,p. g

Communication from the Commission to the European Parliament, the Council and the European
Economic and Social Committee and the Committee of the Regions 'A Digital Single Market Strategy
for Europe' (COM(2015) 192 final of 6.5.2015).
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4)

)

(6)

(7

®)

)

In its Communication "A Fair and Efficient Tax System in the European Union for the
Digital Single Market"* adopted on 21 September 2017, the Commission identified the
challenges that the digital economy posed for existing tax rules, and committed to
analyse the policy options available. The ECOFIN Council conclusions of 5 December
2017° invited the Commission to adopt proposals responding to the challenges of
taxing profits in the digital economy, while taking note also of the interest expressed
by many Member States for temporary measures aimed at revenues resulting from
digital activities in the Union that would remain outside the scope of double tax
conventions.

Given the problem of taxing the digital economy is of a global nature, the ideal
approach would be to find a multilateral, international solution to it. The Commission
is actively engaged in the international debate for that reason. Work at the OECD is
currently ongoing. However, progress at international level is challenging. Hence,
action is being taken to adapt the corporate tax rules at Union level® and to encourage
agreements to be reached with non-Union jurisdictions’, so that the corporate tax
framework can be made to fit the new digital business models.

Pending such action, which may take time to adopt and implement, Member States
face pressure to act on this issue, given the risk that their corporate tax bases are being
significantly eroded over time. Uncoordinated measures taken by Member States
individually can fragment the Single Market and distort competition, hampering the
development of new digital solutions and the Union's competitiveness as a whole. This
is why it is necessary to adopt a harmonised approach on an interim solution that will
tackle this issue in a targeted way until a comprehensive solution is in place.

That interim solution should establish the common system of a digital services tax
('DST") on revenues resulting from the supply of certain digital services by certain
entities. It should be an easy-to-implement measure targeting the revenues stemming
from the supply of digital services where users contribute significantly to the process
of value creation. Such factor (user value creation) also underpins the action with
respect to corporate tax rules, as described in recital (5).

The following elements of DST should be defined: the taxable revenues (what is
taxed), the taxable person (who is taxed), the place of taxation (what proportion of
taxable revenues is deemed to be obtained in a Member State and when),
chargeability, calculation of the tax, rate, and related obligations including a One-
Stop-Shop collection mechanism.

DST should be applied to revenues resulting from the provision of certain digital
services only. The digital services should be ones that are largely reliant on user value
creation where the difference between the place where the profits are taxed and the
place where the users are established is typically greatest. It is the revenues obtained
from the processing of user input that should be taxed, not the user participation in
itself.

Communication from the Commission to the European Parliament and the Council 'A Fair and Efficient
Tax System in the European Union for the Digital Single Market' (COM(2017) 547 final of 21.9.2017).
Responding to the challenges of taxation of profits of the digital economy — Council conclusions (5
December 2017) (FISC 346 ECOFIN 1092).

Proposal for a Council Directive laying down rules relating to the corporate taxation of a significant
digital presence (COM(2018) 147 final).

Commission Recommendation relating to the corporate taxation of a significant digital presence
(C(2018) 1650 final).
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(10)

(In

(12)

(13)

In particular, taxable revenues should be those resulting from the provision of the
following services: (i) the placing on a digital interface of advertising targeted at users
of that interface; (ii) the making available of multi-sided digital interfaces which allow
users to find other users and to interact with them, and which may also facilitate the
provision of underlying supplies of goods or services directly between users
(sometimes referred to as "intermediation" services); and (iii) the transmission of data
collected about users and generated from such users' activities on digital interfaces. If
no revenues are obtained from the supply of such services, there should be no DST
liability. Other revenues obtained by the entity providing such services but not directly
stemming from such supplies should also fall outside the scope of the tax.

Services consisting in the placing on a digital interface of a client's advertising
targeted at users of that interface should not be defined by reference to who owns the
digital interface through which the advertising appears on a user's device, but rather by
reference to the entity responsible for enabling the advertising to appear on that
interface. This is because the value for a business placing a client's advertising on a
digital interface lies with user traffic and the user data which is typically taken into
account for the purposes of the placement, regardless of whether the interface belongs
to the business itself or to a third party who is renting out the digital space where the
advertisement will appear. However, it should be clarified that in cases where the
supplier of the advertising service and the owner of the digital interface are different
entities, the latter should not be considered to have provided a taxable service for DST
purposes. This is in order to avoid possible cascading effects and double taxation.

Services provided by multi-sided digital interfaces should be defined by reference to
their capacity to enable users to find other users and to interact with them. The
differential aspect of multi-sided digital interfaces is that they allow a user interaction
which could not take place without the interface matching users with each other (in
other words, the interface allows users to get in touch with other users). Some services
typically referred to as communication or payment services, such as instant messaging
services, e-mail services or e-payment services, may also be seen as facilitating the
interaction between users through a digital interface, but users cannot usually get in
touch with each other unless they have already established contact by other means.
The revenues resulting from the supply of communication or payment services should
therefore remain outside the scope of the tax because such suppliers do not operate as
a marketplace, but rather produce support software or other information technology
instruments allowing customers to reach out to other persons with whom they already
have a relationship in most cases.

For cases involving multi-sided digital interfaces that facilitate an underlying supply
of goods or services directly between users of the interface, the underlying transactions
and the revenues obtained by users from those transactions should remain outside the
scope of the tax. The revenues resulting from retail activities consisting in the sale of
goods or services which are contracted online via the website of the supplier of such
goods or services, and where the supplier does not act as an intermediary, should also
be outside the scope of DST because the value creation for the retailer lies with the
goods or services provided and the digital interface is only used as a means of
communication. Whether a supplier is selling goods or services online on his own
account or providing intermediation services would be determined by taking into
account the legal and economic substance of a transaction, as reflected in the
arrangements between the relevant parties. For instance, a supplier of a digital
interface where third-party goods are made available could be said to provide an
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(14)

(15)

(16)

(17)

(18)

intermediation service (in other words, the making available of a multi-sided digital
interface) where no significant inventory risks are assumed, or where it is the third
party effectively setting the price of such goods.

Services consisting in the supply of digital content by an entity through a digital
interface should be excluded from the scope of the tax, regardless of whether the
digital content is owned by that entity or that entity has acquired the rights to distribute
it. Even if some sort of interaction between the recipients of such digital content may
be allowed and therefore the supplier of such services could be seen as making
available a multi-sided digital interface, it is less clear that the user plays a central role
in the creation of value for the company supplying the digital content. Instead, the
focus from the perspective of value creation is on the digital content itself which is
supplied by the entity. Therefore the revenues obtained from such supplies should fall
outside the scope of the tax.

Digital content should be defined to mean data supplied in digital form, such as
computer programmes, applications, games, music, videos or texts, irrespective of
whether they are accessed through downloading or streaming, and other than the data
represented by a digital interface itself. This is to capture the different forms which
digital content can take when acquired by a user, which does not alter the fact that the
sole or main purpose from the user's perspective is the acquisition of the digital
content.

The service described in recital (14) should be distinguished from a service consisting
in the making available of a multi-sided digital interface through which users can
upload and share digital content with other users, or the making available of an
interface that facilitates an underlying supply of digital content directly between users.
These latter services constitute a service of intermediation and should therefore fall
within the scope of DST, regardless of the nature of the underlying transaction.

Taxable services consisting in the transmission of data collected about users should
cover only data which has been generated from such users' activities in digital
interfaces, but not data which has been generated from sensors or other means and
collected digitally. This is because the services within the scope of DST should be
those using digital interfaces as a way to create user input which they monetise, rather
than services using interfaces only as a way to transmit data generated otherwise. DST
should therefore not be a tax on the collection of data, or the use of data collected by a
business for the internal purposes of that business, or the sharing of data collected by a
business with other parties for no consideration. What DST should target is the
generation of revenues from the transmission of data obtained from a very specific
activity (users' activities on digital interfaces).

Services regulated in points (1) to (9) of Section A of Annex I to Directive
2014/65/EU of the European Parliament and of the Council® and provided by trading
venues or systematic internalisers, as defined in that Directive, or by regulated
crowdfunding service providers should not fall within the scope of DST. In addition,
services consisting in the facilitation of the granting of loans and provided by
regulated crowdfunding service providers should not fall within the scope of DST.
Regulated crowdfunding service providers refers to providers of services who are

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).
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(19)

(20)

2n

(22)

(23)

subject to any future Union rules adopted under Article 114 of the TFUE for the
regulation of crowdfunding services.

Multi-sided digital interfaces which allow users to receive or to know about the
existence of trade execution services, investment services or investment research
services, such as those made available by the entities referred to above, often imply
user interaction. However, the user does not play a central role in the creation of value
for the entity making available a digital interface. Instead, the value lies with the
capacity of such an entity to bring together buyers and sellers of financial products
under specific and distinctive conditions which would not occur otherwise (compared,
for instance, to transactions concluded outside such interfaces directly between the
counterparties). A service consisting in making available a digital interface by such an
entity goes beyond the mere facilitation of transactions in financial instruments
between users of such an interface. In particular, the regulated services which are
excluded from the scope of this Directive aim at providing a safe environment for
financial transactions. The entity providing these services therefore determines the
specific conditions under which such financial transactions can be executed in order to
guarantee essential elements such as the quality of execution of the transactions, the
level of transparency in the market and fair treatment of investors. Finally, such
services have the essential and distinct objective of facilitating funding, investments or
savings.

As regards crowdfunding platforms, investment and lending based crowdfunding
should be outside the scope of the tax since the providers of such services play the
same role as that of trading venues and systematic internalisers, and hence do not
constitute intermediation. However, services provided by crowdfunding platforms
which are not investment and lending based and constitute intermediation, such as
donation or reward based crowdfunding, or services provided by such platforms
consisting in the placing of advertising, should fall within the scope of this Directive.

Since data transmission by trading venues, systematic internalisers and regulated
crowdfunding service providers is limited to and forms part of the provision of the
regulated financial services described above and is regulated as such under Union law,
the provision of data transmission services by those entities should also be excluded
from the scope of DST.

Only certain entities should qualify as taxable persons for the purposes of DST,
regardless of whether they are established in a Member State or in a non-Union
jurisdiction. In particular, an entity should qualify as a taxable person only if it meets
both of the following conditions: (i) the total amount of worldwide revenues reported
by the entity for the latest complete financial year for which a financial statement is
available exceeds EUR 750 000 000; and (ii) the total amount of taxable revenues
obtained by the entity within the Union during that financial year exceeds EUR 50 000
000.

The first threshold (total annual worldwide revenues) should limit the application of
DST to the companies of a certain scale, which are the ones mainly able to provide
those digital services for which user contribution plays a fundamental role, and which
heavily rely on extensive user networks, large user traffic, and the exploitation of a
strong market position. Such business models, which depend on user value creation for
obtaining revenues and are only viable if carried out by companies with a certain size,
are the ones responsible for the higher difference between where their profits are taxed
and where value is created. Moreover, the opportunity of engaging in aggressive tax
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24)

(25)

(26)

27)

(28)

(29)

(30)

planning lies with larger companies. That is why the same threshold has been
proposed in other Union initiatives’. Such a threshold is also intended to bring legal
certainty, given that it would make it easier and less costly for companies and tax
authorities to determine whether an entity is liable to DST. It also excludes small
enterprises and start-ups for which the compliance burdens of the new tax would be
likely to have a disproportionate effect.

The second threshold (total annual taxable revenues in the Union) should limit the
application of the tax to cases where there is a significant digital footprint at Union
level in relation to the type of revenues covered by DST. It should be set at Union
level in order to disregard differences in market sizes which may exist within the
Union.

To comply with the existing legal framework, any entity qualifying as a taxable person
and obtaining taxable revenues treated as obtained in a Member State should be
subject to DST in that Member State, irrespective of whether that entity is established
in that Member State, in another Member State or in a non-Union jurisdiction.

Special rules should be set out for entities belonging to a consolidated group for
financial accounting purposes. The revenues obtained by an entity from supplies to
other entities belonging to the same group for financial accounting purposes should be
excluded from the scope of the new tax. For the purposes of determining whether an
entity is above the applicable thresholds and thus qualifies as a taxable person, the
thresholds should be applied in respect of total consolidated group revenues.

In order to alleviate possible cases of double taxation where the same revenues are
subject to the corporate income tax and DST, it is expected that Member States will
allow businesses to deduct the DST paid as a cost from the corporate income tax base
in their territory, irrespective of whether both taxes are paid in the same Member State
or in different ones.

The taxable revenues of an entity should be treated as obtained in a Member State in a
tax period if the users with respect to a taxable service provided by that entity are
located in that Member State. A user should be deemed to be located in a Member
State in a tax period on the basis of certain specific rules, determined for each of the
taxable services and based on the place where a user's device has been used.

Where the users with respect of a given taxable service are located in different
Member States or non-Union jurisdictions, the relevant taxable revenues obtained
from that service should be allocated to each Member State in a proportional way on
the basis of certain specific allocation keys. Such keys should be set out depending on
the nature of each taxable service and the distinctive elements triggering the receipt of
revenues for the provider of such a service.

In the case of a taxable service consisting in the placing of advertising on a digital
interface, the number of times an advertisement has appeared on users' devices in a tax
period in a Member State should be taken into account for the purposes of determining
the proportion of taxable revenues to be allocated in that tax period to that Member
State.

See Article 2 of the Proposal for a Council Directive on a Common Consolidated Corporate Tax Base
(CCCTB) (COM(2016) 683 final).
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(32)

(33)

(34)

(35)

As regards the making available of multi-sided digital interfaces, in order to determine
the proportion of taxable revenues to be allocated to a Member State, a distinction
should be made between cases where the interface facilitates underlying transactions
directly between users and cases where it does not. In cases involving the facilitation
of underlying transactions, the allocation of taxable revenues in a tax period to a
Member State should be carried out on the basis of the number of users who conclude
such a transaction in that tax period while using a device in that Member State. This is
because that is the action usually generating revenues for the business making the
interface available. Taxing rights over the revenues of the business making available
the interface should be allocated to Member States where the users concluding
underlying transactions are located, whether the users are the sellers of the underlying
goods or services or the buyers. This is because both of them generate value for the
multi-sided digital interface through their participation, given that the role of the
interface is to match supply and demand. However, if the intermediation service does
not involve the facilitation of underlying transactions, revenues are typically obtained
through periodic payments after having registered or opened an account on a digital
interface. Hence, for the purposes of allocating taxable revenues to a Member State in
a tax period, the number of users in that tax period holding an account which was
opened using a device in that Member State, whether opened during that tax year or an
earlier one, should be taken into account.

As regards the transmission of data collected about users, the allocation of taxable
revenues in a tax period to a Member State should take into account the number of
users from whom data transmitted in that tax period has been generated as a result of
such users having used a device in that Member State.

Identifying the place where a user's device has been used and, therefore, the place of
taxation should be possible due to the Internet Protocol (IP) address of the user's
device or, if more accurate, other means of geolocation. The place of taxation should
not take into account whether users have contributed in money to the generation of the
revenue, the place from where the payment in exchange for the supplies giving rise to
a DST liability has been made, or the place where a possible supply of underlying
goods or services contracted via a multi-sided digital interface has been made.

Any processing of personal data carried out in the context of DST should be conducted
in accordance with Regulation (EU) 2016/679 of the European Parliament and of the
Council'’, including that which may be necessary in relation to Internet Protocol (IP)
addresses or other means of geolocation. In particular, regard should be given to the
need to provide appropriate technical and organisational measures to comply with the
rules relating to the lawfulness and security of processing activities, the provision of
information and the rights of data subjects. Whenever possible, personal data should
be rendered anonymous.

The taxable revenues should be equal to the total gross revenues obtained by a taxable
person, net of value added tax and other similar taxes. Taxable revenues should be
recognised as obtained by a taxable person at the time when they become due,
regardless of whether they have actually been paid by then. DST should be chargeable

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016,

p. 1).
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(36)

(37)

(38)

(39)

(40)

in a Member State on the proportion of taxable revenues obtained by a taxable person
in a tax period that is treated as obtained in that Member State, and should be
calculated by applying the DST rate to that proportion. There should be a single DST
rate at Union level in order to avoid distortions in the Single Market. The DST rate
should be set at 3%, which achieves an appropriate balance between revenues
generated by the tax and accounting for the differential DST impact for businesses
with different profit margins.

Taxable persons providing taxable services should be liable for the payment of DST,
as well as responsible to fulfil a series of administrative obligations. A simplification
mechanism in the form of a One-Stop-Shop (OSS) should be set up for taxable persons
with DST liability in one or more Member States, so that all their DST obligations can
be fulfilled at once (identification, submission of the DST return, and payment). The
obligations should be fulfilled in a single Member State (Member State of
identification), which should collect the information and the payment of the DST on
behalf of other Member States where the DST is due, and subsequently share that
relevant information and the collected DST amounts with them. Such a mechanism is
without prejudice to DST being owed by the taxable person directly to each Member
State where DST is due. Accordingly, each Member State where DST is due should be
entitled to enforce payment of DST directly against the taxable person liable for it, as
well as to carry out tax audits and control measures aimed at examining a taxable
person's DST liability. Such enforcement and control measures should be governed by
the rules and procedures applicable in each Member State where DST is due.

Member States should be able to lay down accounting, record-keeping or other
obligations aimed at ensuring that the DST due is effectively paid, as well as other
measures to prevent tax evasion, avoidance and abuse.

In order to ensure uniform conditions for the implementation of this Directive as
regards the administrative obligations to be fulfilled and the exchanges of information
between Member States necessary for the functioning of the OSS, implementing
powers should be conferred on the Commission. The Commission should also be able
to propose common rules concerning accounting, record-keeping or other obligations
to be laid down by Member States. Those powers should be exercised in accordance
with Regulation (EU) No182/2011 of the European Parliament and of the Council .

Member States should, wherever necessary, make use of the provisions adopted by the
Union regarding administrative cooperation in tax matters such as Council Directives
2011/16/EU" and 2010/24/EU", or of other measures available internationally, such
as the Multilateral Convention on Mutual Administrative Assistance in Tax Matters,
Article 26 of the OECD Model Tax Convention and the OECD Model Agreement on
Exchange of Information in Tax Matters.

In accordance with the Joint Political Declaration of 28 September 2011 of Member
States and the Commission on explanatory documents'®, Member States have

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by Member States of
the Commission's exercise of implementing powers (OJ L 55, 28.2.2011, p.13).

Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of
taxation and repealing Directive 77/799/EEC (OJ L 64, 11.3.2011, p. 1).

Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of
claims relating to taxes, duties and other measures (OJ L 84, 31.3.2010, p. 1).

0J C369,17.12.2011, p. 14.
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(41)

undertaken to accompany, in justified cases, the notification of their transposition
measures with one or more documents explaining the relationship between the
components of a directive and the corresponding parts of national transposition
instruments. With regard to this Directive, the legislator considers the transmission of
such documents to be justified.

The objectives of this Directive aim at protecting the integrity of the Single Market,
ensuring its proper functioning and avoiding distortion of competition. Since those
objectives, by their very nature, cannot be sufficiently achieved by Member States but
can rather be better achieved at Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on
European Union. In accordance of proportionality, as set out in that Article, this
Directive does not go beyond what is necessary in order to achieve those objectives,

HAS ADOPTED THIS DIRECTIVE:

23

EN





EN

Chapter 1

SUBJECT MATTER AND DEFINITIONS

Article 1
Subject matter

This Directive establishes the common system of a digital services tax ('DST') on the revenues
resulting from the provision of certain digital services.

Article 2
Definitions

For the purposes of this Directive, the following definitions shall apply:

(1

2

3)

4)

)

(6)

(7

'entity' means any legal person or legal arrangement that carries on business through
either a company or a structure that is transparent for tax purposes;

'consolidated group for financial accounting purposes' means all entities that are fully
included in consolidated financial statements drawn up in accordance with the
International Financial Reporting Standards or a national financial reporting system;

'digital interface' means any software, including a website or a part thereof and
applications, including mobile applications, accessible by users;

'user' means any individual or business;

'digital content' means data supplied in digital form, such as computer programmes,
applications, music, videos, texts, games and any other software, other than the data
represented by a digital interface;

'Internet Protocol (IP) address' means a series of digits assigned to networked devices
to facilitate their communication over the internet;

'tax period' means a calendar year.

Article 3
Taxable revenues

The revenues resulting from the provision of each of the following services by an
entity shall qualify as 'taxable revenues' for the purposes of this Directive:

(a) the placing on a digital interface of advertising targeted at users of that
interface;

(b) the making available to users of a multi-sided digital interface which allows
users to find other users and to interact with them, and which may also
facilitate the provision of underlying supplies of goods or services directly
between users;

(c) the transmission of data collected about users and generated from users'
activities on digital interfaces.

The reference in paragraph 1 to revenues shall include total gross revenues, net of
value added tax and other similar taxes.

24

EN





EN

Point (a) of paragraph 1 shall apply whether or not the digital interface is owned by
the entity responsible for placing the advertising on it. Where the entity placing the
advertising does not own the digital interface, that entity, and not the owner of the
interface, shall be considered to be providing a service falling within point (a).

Point (b) of paragraph 1 shall not include:

(a) the making available of a digital interface where the sole or main purpose of
making the interface available is for the entity making it available to supply
digital content to users or to supply communication services to users or to
supply payment services to users;

(b) the supply by a trading venue or a systematic internaliser of any of the services
referred to in points (1) to (9) of Section A of Annex I to Directive
2014/65/EU;

(c) the supply by a regulated crowdfunding service provider of any of the services
referred to in points (1) to (9) of Section A of Annex I to Directive
2014/65/EU, or a service consisting in the facilitation of the granting of loans.

Point (c) of paragraph 1 shall not include the transmission of data by a trading venue,
systematic internaliser or regulated crowdfunding service provider.

In paragraphs 4 and 5:

(a) 'trading venue' and 'systematic internaliser' have the meanings given in points
(24) and (20) respectively of Article 4(1) of Directive 2014/65/EU;

(b) 'regulated crowdfunding service provider' means a provider of crowdfunding
services who 1is subject to authorisation and supervision under any
harmonisation measure adopted under Article 114 of the Treaty for the
regulation of crowdfunding services.

Revenues resulting from the provision of a service falling within paragraph 1 by an
entity belonging to a consolidated group for financial accounting purposes to another
entity in that same group shall not qualify as taxable revenues for the purposes of this
Directive.

If an entity belonging to a consolidated group for financial accounting purposes
provides a service falling within paragraph 1 and the revenues resulting from the
provision of that service are obtained by another entity in the group, those revenues
shall be deemed for the purposes of this Directive to have been obtained by the entity
providing the service.

Services falling within paragraph 1 are referred to in Chapters 2 and 3 as 'taxable
services'.

Article 4
Taxable person

'"Taxable person', with respect to a tax period, shall mean an entity meeting both of
the following conditions:

(a) the total amount of worldwide revenues reported by the entity for the relevant
financial year exceeds EUR 750 000 000;

(b) the total amount of taxable revenues obtained by the entity within the Union
during the relevant financial year exceeds EUR 50 000 000.
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Where an entity reports or obtains revenues in a currency other than euro, the
revenues shall be converted into euro for the purposes of paragraph 1 by applying the
exchange rate as published in the Official Journal of the European Union on the last
date of the relevant financial year or, if there is no publication on that day, the rate
published on the previous day.

In paragraphs 1 and 2, 'the relevant financial year' means the financial year covered
by the latest available of the financial statements issued by the entity before the end
of the tax period in question.

The rule in Article 5(1) shall apply in determining under paragraph 1(b) whether
taxable revenues are obtained within the Union.

Taxable revenues shall be recognised for the purposes of this Directive as having
been obtained at the time when they fall due, irrespective of whether the relevant
amounts have actually been paid.

If the entity referred to in paragraph 1 belongs to a consolidated group for financial
accounting purposes, that paragraph shall be applied instead to the worldwide
revenues reported by, and taxable revenues obtained within the Union by, the group
as a whole.
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Chapter 2

PLACE OF TAXATION, CHARGEABILITY AND CALCULATION OF THE TAX

Article 5
Place of taxation

Taxable revenues obtained by an entity in a tax period shall be treated for the
purposes of this Directive as obtained in a Member State in that tax period if users
with respect to the taxable service are located in that Member State in that tax period.

The first subparagraph applies irrespective of whether such users have contributed in
money to the generation of those revenues.

With respect to a taxable service, a user shall be deemed to be located in a Member
State in a tax period if:

(a)

(b)

(©)

in the case of a service falling within Article 3(1)(a), the advertising in question
appears on the user's device at a time when the device is being used in that
Member State in that tax period to access a digital interface;

in the case of a service falling within Article 3(1)(b):

(1) if the service involves a multi-sided digital interface that facilitates the
provision of underlying supplies of goods or services directly between
users, the user uses a device in that Member State in that tax period to
access the digital interface and concludes an underlying transaction on
that interface in that tax period,

(i) if the service involves a multi-sided digital interface of a kind not
covered by point (i), the user has an account for all or part of that tax
period allowing the user to access the digital interface and that account
was opened using a device in that Member State;

in the case of a service falling within Article 3(1)(c), data generated from the
user having used a device in that Member State to access a digital interface,
whether during that tax period or any previous one, is transmitted in that tax
period.

For each tax period, the proportion of an entity's total taxable revenues that is treated
under paragraph 1 as obtained in a Member State shall be determined as follows:

(a)

(b)

as regards taxable revenues resulting from the provision of services falling
within Article 3(1)(a), in proportion to the number of times an advertisement
has appeared on users' devices in that tax period;

as regards taxable revenues resulting from the provision of services falling
within Article 3(1)(b):

(1) if the service involves a multi-sided digital interface that facilitates the
provision of underlying supplies of goods or services directly between
users, in proportion to the number of users having concluded underlying
transactions on the digital interface in that tax period;

(i1)) if the service involves a multi-sided digital interface of a kind not
covered by point (i), in proportion to the number of users holding an
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account for all or part of that tax period allowing them to access the
digital interface;

(c) as regards taxable revenues resulting from the provision of services falling
within Article 3(1)(c), in proportion to the number of users from whom data
transmitted in that tax period has been generated as a result of users having
used a device to access a digital interface, whether in that tax period or a
previous one.

4. For the purposes of determining the place of taxation of the taxable revenues subject
to DST, the following elements shall not be taken into account:

(a) if there is an underlying supply of goods or services directly between the users
of a multi-sided digital interface referred to in Article 3(1)(b), the place where
that underlying supply takes place;

(b) the place from which any payment for the taxable service is made.

5. For the purposes of this Article, the Member State where a user's device is used shall
be determined by reference to the Internet Protocol (IP) address of the device or, if
more accurate, any other method of geolocation.

6. The data that may be collected from users for the purposes of applying this Directive
shall be limited to data indicating the Member State where the users are located,
without allowing for the identification of those users.

Article 6
Chargeability

DST shall be chargeable in a Member State on the proportion of taxable revenues obtained by
a taxable person in a tax period that is treated under Article 5 as obtained in that Member
State. The DST shall become due in that Member State on the next working day following the
end of that tax period.

Article 7
Calculation of the tax

DST shall be calculated for a Member State for a tax period by applying the DST rate to the
proportion of taxable revenues referred to in Article 6.

Article 8
Rate

The DST rate shall be 3%.
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Chapter 3

OBLIGATIONS

Article 9
Person liable for payment and fulfilment of obligations

DST shall be payable and the obligations in this Chapter shall be fulfilled by the
taxable person providing the taxable services.

A consolidated group for financial accounting purposes shall be permitted to
nominate a single entity within that group for the purposes of paying DST and
fulfilling the obligations in this Chapter on behalf of each taxable person in that
group who is liable to DST.

Article 10
Identification

A taxable person shall notify the Member State of identification that the taxable
person is liable to DST in one or more Member States.

The notification shall be made electronically by no later than 10 working days
following the end of the first tax period for which the taxable person is liable to DST
under this Directive ('the first chargeable period').

The Member State of identification shall be:

(a) the Member State in which the taxable person is liable to DST for the first
chargeable tax period;

(b) if the taxable person is liable to DST for that tax period in more than one
Member State, such one of those Member States as the taxable person chooses.

The notification required under paragraph 1 shall include at least the following
information with respect to the taxable person:

(a) name;

(b) trading name, if different from the name;

(c) postal address;

(d) electronic address;

(e) national tax number, if any;

(f) contact name;

(g) telephone number;

(h) Member States where the taxable person is liable to DST;
(i) IBAN or OBAN number.

The taxable person shall notify the Member State of identification of any changes in
the information provided under paragraph 4.

When an entity is nominated under Article 9(2), the information provided by that
nominated entity under this Article with respect to each taxable person in the group
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shall also include information with respect to itself in relation to the items listed in
points (a) to (g) of paragraph 4.

The Commission may adopt implementing acts to determine a common format for
the notification required under this Article. Those implementing acts shall be adopted
in accordance with the procedure provided for in Article 24(2).

Article 11
Identification number

The Member State of identification shall allocate to the taxable person an individual
identification number for the purposes of DST and shall notify the taxable person of
that number by electronic means within 10 working days from the day on which the
notification under Article 10 was received.

Each individual identification number shall have a prefix in accordance with ISO
code 3166 Alpha 2 by which the Member State of identification may be identified.
However, Greece and the United Kingdom shall use the prefix 'EL' and 'UK'
respectively.

Member States shall take the measures necessary to ensure that their identification
systems allow taxable persons to be identified and shall keep an identification
register with all the individual identification numbers allocated by them.

Article 12
Deletion from the identification register

A taxable person shall notify the Member State of identification by electronic means
in any of the following circumstances:

(a) the taxable person ceases to obtain taxable revenues that are treated under this
Directive as obtained in the Union;

(b) the taxable person ceases to qualify as a taxable person;
(c) the taxable person ceases to exist;
(d) the taxable person ceases to be liable to DST in the Union for any other reason.

The Member State of identification shall delete the taxable person from the
identification register at the end of the period of 60 working days following the end
of the tax period during which the information referred to in paragraph 1 was
notified.

Article 10 shall apply if, following deletion of a taxable person from the
identification register, the taxable person becomes liable once again to DST in the
Union. References in Article 10 to the first chargeable tax period shall be read
accordingly.

Article 13
Change in the Member State of identification

Where a taxable person has chosen a Member State of identification under Article
10(3)(b), the taxable person shall be bound by that choice for the first chargeable
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period for which notification is made under Article 10 and for the two following tax
periods.

2. However, if the taxable person ceases to be liable to DST in that Member State of
identification chosen under Article 10(3)(b), the taxable person shall change its
Member State of identification in accordance with the requirements of Article 10.

3. Any change in a taxable person's Member State of identification shall be notified to
the existing Member State of identification, and that change shall apply from the tax
period following the tax period in which that information is notified. The existing
Member State of identification shall delete the taxable person from the identification
register in accordance with Article 12(2).

4. That taxable person shall notify the new Member State of identification in
accordance with Article 10, and references in that Article to the first chargeable
period shall be to the tax period from which the change applies.

Article 14
DST return

A taxable person shall submit to the Member State of identification a DST return for each tax
period. The return shall be submitted electronically within 30 working days following the end
of the tax period covered by the return.

Article 15
DST return information

1. The DST return shall show the following information:
(a) the individual identification number referred to in Article 11;

(b) for each Member State where DST is due for the relevant tax period, the total
amount of taxable revenues treated as obtained by the taxable person in that
Member State in that tax period, together with the amount of DST due on that
amount in that Member State for that tax period;

(c) the total DST due from the taxable person in all Member States for the relevant
tax period.

2. The DST return shall also show, with respect to the tax period, the total amount of
worldwide revenues and total amount of taxable revenues within the Union
applicable for the purposes of Article 4(1).

3. The Member State of identification may require the return to be made out in their
national currency.

4. Upon receipt of a DST return, the Member State of identification shall immediately
allocate a DST return number to the return.

5. Member States shall take the measures necessary to ensure that their identification
systems allow DST returns to be identified and shall keep a DST return identification
register with all the individual DST return numbers allocated by them.

6. The Commission may adopt implementing acts to determine a common format for
the DST return and the DST return number. Those implementing acts shall be
adopted in accordance with the procedure provided for in Article 24(2).
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Article 16
Payment arrangements

The total DST due from a taxable person in all Member States for a tax period shall
be paid by the taxable person in the Member State of identification.

The total DST due shall be paid to the Member State of identification no later than
30 working days following the end of the tax period concerned and, in making the
payment, the taxable person shall make reference to the relevant DST return number.

If a taxable person makes a payment without reference to the relevant DST return
number, or the reference number does not correspond to any outstanding DST return,
the Member State of identification may take steps to clarify the issue. If the issue
remains unsolved, the payment shall be returned to the taxable person, and the
payment shall not be considered to be made for the purposes of paragraphs 1 and 2.

Payment shall be made to a bank account designated by the Member State of
identification.

The Member State of identification may require the payment to be made in their
national currency.

A Member State of identification which receives a payment in excess of the total
DST due as indicated in the relevant DST return shall reimburse the overpaid amount
directly to the taxable person concerned.

Where a Member State of identification has received a payment in respect of a DST
return subsequently found to be incorrect and amended under Article 17, and that
Member State has already distributed that amount to each Member State where DST
is due, those Member States where DST is due shall each reimburse their respective
part of any overpaid amount directly to the taxable person.

Article 17
DST return amendments

Changes to the figures contained in a DST return shall be made only by means of
amendments to that return and not by adjustments to a subsequent return.

The amendments referred to in paragraph 1 shall be submitted electronically to the
Member State of identification within three years of the date on which the initial
return was required to be submitted. Amendments after such period shall be
governed by the rules and procedures applicable in each Member State respectively
where DST is due.

Any additional payment by a taxable person of DST due derived from the
amendments in paragraph 1 shall be made to the Member State of identification in
accordance with Article 16, and references to 'total DST due' shall be read
accordingly. Any reimbursements to a taxable person of DST paid derived from the
amendments in paragraph 1 shall be made in accordance with Article 16(7).
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Article 18
Accounting, record-keeping, anti-fraud, enforcement and control measures

l. Member States shall lay down accounting, record-keeping and other obligations
intended to ensure that the DST due to the tax authorities is effectively paid. Such
rules in a Member State shall apply to any entity with DST liability in that Member
State, irrespective of the Member State of identification of that taxable person.

2. The Commission may adopt implementing acts to determine the measures to be
taken pursuant to paragraph 1. Those implementing acts shall be adopted in
accordance with the procedure provided for in Article 24(2).

3. Member States may adopt measures to prevent tax evasion, avoidance and abuse
with respect to DST.
4. A Member State of identification chosen under Article 10 shall act on behalf of the

other Member States where DST is due for the purposes of the obligations in this
Chapter, but the DST shall be owed by the taxable person directly to each Member
State where DST is due. Accordingly, each Member State where DST is due shall be
entitled to enforce payment of the DST directly against the relevant taxable person.
To that extent, the rules and procedures of each such Member State shall apply,
including the rules and procedures relating to penalties, interest and other charges for
late payment or non-payment of DST and the rules and procedures relating to the
enforcement of debts.

5. Tax audits and control measures by Member States aimed at examining all the
information and actions relevant to the calculation of a taxable person's DST liability
in that Member State shall be governed by the rules and procedures applicable in that
Member State.

Article 19
Appointment of competent authorities

Each Member State shall designate the competent authority to be responsible in that Member
State for managing all aspects related to the obligations set out in this Chapter and in Chapter
4, and shall notify the name and electronic address of that authority to the Commission. The
names and electronic addresses of the competent authorities shall be published by the
Commission in the Official Journal of the European Union.
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Chapter 4

ADMINISTRATIVE COOPERATION

Article 20
Exchange of information as regards identification

The Member State of identification shall transmit any notification received by it
under Article 10 to the competent authority of each Member State where DST is due.
The notification shall be transmitted within 10 working days from the day on which
the notification was received.

The Member State of identification shall also inform each such Member State of the
individual identification number allocated to the relevant taxable person under
Article 11.

The Member State of identification shall also inform each Member State where DST
is due of any deletion in the identification register made under Article 12 within 10
working days from the day on which the deletion has been made.

Article 21
Exchange of information as regards the DST return

The Member State of identification shall transmit DST returns and any amendments
to DST returns submitted to it under Article 14 or 17 to the competent authority of
each Member State where DST is due. The returns and amendments shall be
transmitted within 10 working days from the day on which they were received.

If a DST return is submitted in a currency other than euro, the Member State of
identification shall convert the amounts into euro by applying the exchange rate as
published in the Official Journal of the European Union on the last date of the tax
period covered by the return or, if there is no publication on that day, on the previous
day of publication, and shall transmit that information to the relevant Member States
alongside the return, or amendment, transmitted to them under paragraph 1.

The Member State of identification shall transmit to the competent authorities of
each Member State where DST is due any other information needed to link each
payment with a relevant DST return.

Article 22
Exchange of information as regards payment

The Member State of identification shall ensure that the amount that a taxable person
has paid under Article 16 corresponding to the DST due in a Member State other
than the Member State of identification is transferred to the competent authority of
that other Member State. The transfer shall take place within 10 working days
following the day on which the payment was received.

The amount referred to in paragraph 1 shall be transferred in euro to the bank
account designated by that other Member State.

Member States shall notify the competent authorities of other Member States of the
number of the bank account to be used for the purposes of paragraph 2.
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Any amount received by the Member State of identification in a currency other than
euro shall be converted into euro by applying the exchange rate as published in the
Official Journal of the European Union on the last date of the tax period covered by
the return or, if there is no publication on that day, on the previous day of
publication.

If a taxable person pays a portion only of the total DST due from it, the Member
State of identification shall ensure that that portion is transferred to the competent
authorities of the Member States where DST is due in proportion to the tax due in
each Member State. The Member State of identification shall inform the competent
authorities of the Member States where DST is due thereof.

If a Member State where DST is due has reimbursed any overpaid amount directly to
the taxable person under Article 16(7), that Member State shall inform the Member
State of identification of the amount of those reimbursements.

Article 23
Means of information exchange

Information and documentation to be transmitted under this Chapter shall be
transmitted electronically.

The Commission may adopt implementing acts to determine the technical details by
which such information and documentation is to be transmitted. Those implementing
acts shall be adopted in accordance with the procedure provided for in Article 24(2).
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Chapter 5

FINAL PROVISIONS

Article 24
Committee procedure

1. The Commission shall be assisted by a committee. That committee shall be a
committee within the meaning of Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No
182/2011 shall apply.

Article 25
Transposition

1. Member States shall adopt and publish, by [31 December 2019] at the latest, the
laws, regulations and administrative provisions necessary to comply with this
Directive. They shall immediately inform the Commission thereof.

They shall apply those provisions from [1 January 2020].

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication.

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article 26
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

Article 27
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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Draft Agreement on the withdrawal of
the United Kingdom of Great Britain
and Northern Ireland from the
European Union and the European
Atomic Energy Community

The colouring of the text corresponds to the following meanings: text in green is agreed at
negotiators' level, and will only be subject to technical legal revisions in the coming weeks. For text in
yellow, negotiators agreed on the policy objective. Drafting changes or clarifications are still
required. Text in white corresponds to text proposed by the Union on which discussions are ongoing.

With respect to the DRAFT PROTOCOL ON IRELAND/NORTHERN IRELAND, the negotiators agree
that a legally operative version of the “backstop” solution for the border between Northern Ireland
and Ireland, in line with paragraph 49 of the Joint Report, should be agreed as part of the legal text of
the Withdrawal Agreement, to apply unless and until another solution is found.

The negotiators have reached agreement on some elements of the draft Protocol. They further agree
that the full set of issues related to avoiding a hard border covered in the draft reflect those that
need to be addressed in any solution. There is as yet no agreement on the right operational
approach, but the negotiators agree to engage urgently in the process of examination of all relevant
matters announced on 14 March and now under way.






PREAMBLE
THE EUROPEAN UNION AND THE EUROPEAN ATOMIC ENERGY COMMUNITY
AND
THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND,
[...]

HAVE AGREED AS FOLLOWS:





w

PART ONE
COMMON PROVISIONS
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0J C23,28.1.1983, p. 1.

0J C306, 17.12.2007, p. 270.

It is recalled that the territorial scope of the Withdrawal Agreement, including as regards the
transition period, should fully respect paragraphs 4 and 24 of the European Council guidelines of 29
April 2017, notably as regards Gibraltar.

Anguilla, Cayman Islands, Falkland Islands, South Georgia and the South Sandwich Islands, Montserrat,
Pitcairn, Saint Helena, Ascension and Tristan da Cunha, British Antarctic Territory, British Indian Ocean
Territory, Turks and Caicos Islands, British Virgin Islands and Bermuda.
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Article 4
Methods and principles relating to the effect, the implementation and the application of this
Agreement

Where this Agreement provides for the application of Union law in the United Kingdom, it shall
produce in respect of and in the United Kingdom the same legal effects as those which it
produces within the Union and its Member States.

The United Kingdom shall ensure compliance with paragraph 1, including as regards the required
powers of its judicial and administrative authorities, through domestic primary legislation.

The provisions of this Agreement referring to concepts or provisions of Union law shall be
interpreted and applied in accordance with the same methods and general principles as those
applicable within the Union.

The provisions of this Agreement referring to Union law or concepts or provisions thereof shall in
their implementation and application be interpreted in conformity with the relevant case law of
the Court of Justice of the European Union handed down before the end of the transition period.

In the interpretation and application of this Agreement, the United Kingdom's judicial and
administrative authorities shall have due regard to relevant case law of the Court of Justice of the
European Union handed down after the end of the transition period.

(6]

The content of Article 4 is agreed in its entirety in relation to Part Two of this Agreement.
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Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by Member States of
the Commission’s exercise of implementing powers (OJ L55, 28.2.2011, p. 13).
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PART TWO
CITIZENS’ RIGHTS

TITLEI
GENERAL PROVISIONS

Il

[0

~N

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the
Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC,
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC (OJ L 158, 30.4.2004, p. 77).





Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the
recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility (OJ L 338, 23/12/2003 p. 1).
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[(e]

The notion of rights of custody is to be interpreted in accordance with point (9) of Article 2 of Council
Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters and the matters of parental responsibility.

Therefore, it covers rights of custody acquired by judgment, by operation of law or by an agreement
having legal effect.
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TITLE 1l
RIGHTS AND OBLIGATIONS

CHAPTER 1
Rights related to residence, residence documents
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CHAPTER 2
Rights of workers and self-employed persons

Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on
freedom of movement for workers within the Union (OJ L 141, 27.5.2011, p. 1).





CHAPTER 3
Professional qualifications

o

Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the
recognition of professional qualifications (OJ L 255, 30.9.2005, p. 22).





N
o

Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998 to facilitate
practice of the profession of lawyer on a permanent basis in a Member State other than that in which
the qualification was obtained (OJ L 77, 14.3.1998, p. 36).

Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory
audits of annual accounts and consolidated accounts, amending Council Directives 78/660/EEC and
83/349/EEC and repealing Council Directive 84/253/EEC (OJ L 157, 9.6.2006, p. 87).

Council Directive 74/556/EEC of 4 June 1974 laying down detailed provisions concerning transitional
measures relating to activities, trade in and distribution of toxic products and activities entailing the
professional use of such products including activities of intermediaries (OJ L 307, 18.11.1974, p. 5).










Title 11l
Coordination of social security systems

Uil

Council Regulation (EC) No 859/2003 of 14 May 2003 extending the provisions of Regulation (EEC) No
1408/71 and Regulation (EEC) No 574/72 to nationals of third countries who are not already covered
by those provisions solely on the ground of their nationality (OJ L 124, 20.5.2003, p. 1).
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TITLE IV
OTHER PROVISIONS
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PART THREE
SEPARATION PROVISIONS

TITLE |
GOODS PLACED ON THE MARKET
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4 Regulation (EU) 2016/429 of the European Parliament and of the Council of 9 March 2016 on

transmissible animal diseases and amending and repealing certain acts in the area of animal health
('Animal Health Law') (OJ L 84, 31.3.2016, p. 1)
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Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012
concerning the making available on the market and use of biocidal products (0J L 167, 27.6.2012, p. 1).
Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009
concerning the placing of plant protection products on the market (OJ L 309, 24.11.2009, p. 1).
Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use (OJ L 311, 28.11.2001, p. 67).

Directive 2001/82/EC of the European Parliament and of the Council of 6 November 2001 on the
Community code relating to veterinary medicinal products (0OJ L 311, 28.11.2001, p. 1).
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Article 42
Making available of information held by notified bodies established in the United Kingdom or in a
Member State

1. The United Kingdom shall ensure that, upon request by the certificate holder, information held
by a conformity assessment body established in the United Kingdom in relation to its activities as
a notified body under Union law before the end of the transition period is made available to a
notified body established in a Member State indicated by the certificate holder without delay.

2. Member States shall ensure that, upon request by the certificate holder, information held by a
notified body established in the Member State concerned in relation to its activities before the
end of the transition period is made available to a conformity assessment body established in the
United Kingdom indicated by the certificate holder without delay.
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TITLE 1l
ONGOING CUSTOMS PROCEDURES

Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying
down the Union Customs Code (0OJ L 269, 10.10.2013, p. 1).

Commission Implementing Regulation (EU) 2015/2447 of 24 November 2015 laying down detailed
rules for implementing certain provisions of Regulation (EU) No 952/2013 of the European Parliament
and of the Council laying down the Union Customs Code (OJ L 343, 29.12.2015, p. 558).

Commission Delegated Regulation (EU) 2015/2446 of 28 July 2015 supplementing Regulation
Regulation (EU) No 952/2013 of the European Parliament and of the Council as regards detailed rules
concerning certain provisions of the Union Customs Code (OJ L 343, 29.12.2015, p. 1).





Al

Time limits yet to be specified.

Council Decision 2014/335/EU, Euratom of 26 May 2014 on the system of own resources of the
European Union (OJ L 168, 7.6.2014, p. 105).

Council Regulation (EU, Euratom) No 608/2014 of 26 May 2014 laying down implementing measures
for the system of own resources of the European Union (OJ L 168, 7.6.2014, p. 29).

Council Regulation (EU, Euratom) No 609/2014 of 26 May 2014 on the methods and procedure for
making available the traditional, VAT and GNI-based own resources and on the measures to meet cash
requirements (OJ L 168, 7.6.2014, p. 39).
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Agreement on this Article is conditional on agreement on the content of Annex y+4.





TITLE 11l
ONGOING VALUE ADDED TAX AND EXCISE DUTY MATTERS

Article 47
Value added tax (VAT)

1. Council Directive 2006/112/EC25 shall apply in respect of goods dispatched or transported from
the territory of the United Kingdom to the territory of a Member State, or vice versa, provided
that the dispatch or transport started before the end of the transition period and ended
thereafter.

2. The taxable person's rights and obligations under Council Directive 2006/112/EEC, with regard to
transactions that took place before the end of the transition period and with regard to
transactions covered by paragraph 1, are maintained until 5 years after the end of the transition
period.

*

Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (OJ L
347,11.12.2006, p. 1).

Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise
duty and repealing Directive 92/12/EEC (OJ L 9, 14.01.2009, p. 12).

Agreement on this Article is conditional on agreement on the content of Annex y+4.

*





TITLE IV
INTELLECTUAL PROPERTY

Article 50
Continued protection in the United Kingdom of registered or granted rights

Where a geographical indication, designation of origin or traditional speciality guaranteed within
the meaning of Regulation (EU) No 1151/2012 of the European Parliament and of the Council®’, a
geographical indication, designation of origin or traditional term for wine within the meaning of
Regulation (EU) No 1308/2013 of the European Parliament and of the Council®, a geographical
indication within the meaning of Regulation (EC) No 110/2008 of the European Parliament and of
the Council® or within the meaning of Regulation (EU) No 251/2014 of the European Parliament
and of the Council®, is protected in the Union on the last day of the transition period, those
entitled to use the geographical indication, the designation of origin, the traditional speciality
guaranteed or the traditional term concerned shall, as from the end of the transition period and

Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on the
European Union trade mark (OJ L OJ L 154, 16.6.2017, p. 1).

Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs (OJ L 3, 5.1.2002,
p. 1).

Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights (OJ L 227,
1.9.1994, p. 1).

Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21 November 2012
on quality schemes for agricultural products and foodstuffs (OJ L 343, 14.12.2012, p. 1).

Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council
Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (OJ L 347,
20.12.2013, p. 671).

Regulation (EC) No 110/2008 of the European Parliament and of the Council of 15 January 2008 on the
definition, description, presentation, labelling and the protection of geographical indications of spirit
drinks and repealing Council Regulation (EEC) No 1576/89 (0OJ L 39, 13.2.2008, p. 16).

Regulation (EU) No 251/2014 of the European Parliament and of the Council of 26 February 2014 on
the definition, description, presentation, labelling and the protection of geographical indications of
aromatised wine products and repealing Council Regulation (EEC) No 1601/91 (OJ L 84, 20.3.2014,
p. 14).





without any re-examination, be entitled to use a right in the United Kingdom granted under the
law of the United Kingdom which provides for at least the same level of protection, with respect
to the geographical indication, the designation of origin, the traditional speciality guaranteed or
the traditional term concerned, as the protection provided for by the following provisions of
Union law:

(a) Article 4(1)(i), (j) and (k) of Directive (EU) 2015/2436 of the European Parliament and of
the Council®*; and

(b) in view of the right concerned, Articles 13, 14(1), 24, 36(3), 38, 44 and 45(1)(b) of
Regulation (EU) No 1151/2012; Article 90(1) of Regulation (EU) No 1306/2008 of the
European Parliament and of the Council®; Articles 100(3), 102(1), 103, 113 and
157(1)(c)(x) of Regulation (EU) No 1308/2013; Article 62(3) and (4) of Commission
Regulation (EC) No 607/2009°%; Articles 16, 23(1) and, in so far as related to compliance
with Articles 16 and 23(1), Article 24(1) of Regulation (EC) No 110/2008; or Articles 19(1)
and 20 of Regulation (EU) No 251/2014.

Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to
approximate the laws of the Member States relating to trade marks (OJ L 336, 23.12.2015, p. 1).
Regulation (EU) No 1306/2008 of the European Parliament and of the Council of 17 December 2013 on
the financing, management and monitoring of the common agricultural policy (0J L 347, 20.12.2013, p.
549).

Commission Regulation (EC) No 607/2009 of 14 July 2009 laying down certain detailed rules for the
implementation of Council Regulation (EC) No 479/2008 as regards protected designations of origin
and geographical indications, traditional terms, labelling and presentation of certain wine sector
products (OJ L 193 24.7.2009, p. 60).
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Article 51
Registration procedure

The registration or grant of the intellectual property rights pursuant to Article 50(1) and (2) of
this Agreement shall be carried out free of charge by the relevant entities in the United Kingdom,
using the data available in the registries of the European Union Intellectual Property Office, the
Community Plant Variety Office and the European Commission. Annex Il to Regulation (EC) No
110/2008 shall be considered a registry for the purpose of this Article.

For the purpose of the registration process, holders of the intellectual property rights referred to
in Article 50(1) and those entitled to use the rights referred to in Article 50(2) shall not be
required to introduce an application or to undertake any particular administrative procedure.
They shall not be required to have a correspondence address in the United Kingdom, without
prejudice to such address being required at the moment of the first renewal of the intellectual
property right concerned, where applicable.

The European Union Intellectual Property Office, the Community Plant Variety Office and the
European Commission shall provide to the relevant entities in the United Kingdom the
information necessary for the registration or grant in the United Kingdom of the intellectual
property rights referred to in Article 50(1) or (2).

This Article shall be without prejudice to renewal fees that may apply at the time of renewal of
the rights, or the possibility for the holders concerned to surrender their intellectual property
rights in the United Kingdom, in accordance with the relevant procedure under the law of the
United Kingdom.

*
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Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases (OJ L 77, 27.3.1996, p. 20).





Article 56
Pending applications for supplementary protection certificates in the United Kingdom

=

Regulation (EC) No 1610/96 of the European Parliament and of the Council®® and Regulation (EC)
No 469/2009 of the European Parliament and of the Council® shall apply in respect of
applications for supplementary protection certificates for plant protection products, for
medicinal products, or applications for the extension of the duration of such certificates,
submitted to an authority in the United Kingdom before the end of the transition period where
the administrative procedure for the grant of the certificate concerned or of the extension of its
duration was ongoing at the end of the transition period.

N

Any certificate granted pursuant to paragraph 1 shall provide for the same level of protection as
that provided for in Regulation (EC) No 1610/96 or Regulation (EC) No 469/2009.

Regulation (EC) No 1610/96 of the European Parliament and of the Council of 23 July 1996 concerning
the creation of a supplementary protection certificate for plant protection products (OJ L 198,
8.8.1996, p. 30).

Regulation (EC) No 469/2009 of the European Parliament and of the Council of 6 May 2009 concerning
the supplementary protection certificate for medicinal products (OJ L 152, 16.6.2009, p. 1).
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1.

TITLEV
ONGOING POLICE AND JUDICIAL COOPERATION IN CRIMINAL MATTERS

Article 58
Ongoing judicial cooperation proceedings in criminal matters

In the United Kingdom, as well as in the Member States in situations involving the United
Kingdom, the following acts shall apply as follows:

(a)

(b)

()

(d)

(e)

(f)

the Convention, established by the Council in accordance with Article 34 of the Treaty on
European Union on Mutual Assistance in Criminal Matters between the Member States
of the European Union and the Protocol established by the Council in accordance with
Article 34 of the Treaty on European Union to the Convention on Mutual Assistance in
Criminal Matters between the Member States of the European Union shall apply in
respect of mutual legal assistance requests received under the respective instrument
before the end of the transition period by the central authority or judicial authority;

Council Framework Decision 2002/584/JHA® shall apply in respect of European arrest
warrants where the requested person was arrested before the end of the transition
period for the purposes of the execution of a European arrest warrant, irrespective of
the decision of the executing judicial authority as to whether the requested person
remains in detention or is provisionally released;

Council Framework Decision 2003/577/JHA* shall apply in respect of freezing orders
received before the end of the transition period by the central authority, by the
competent judicial authority for execution or by a judicial authority in the executing
State with no jurisdiction to recognise or execute a freezing order which transmits it ex
officio to the competent judicial authority for execution;

Council Framework Decision 2005/214/JHA* shall apply in respect of decisions received
before the end of the transition period by the central authority or the competent
authority in the executing State or by an authority of the executing State with no
jurisdiction to recognise or execute a decision which transmits it ex officio to the
competent authority for execution;

Council Framework Decision 2006/783/JHA® shall apply in respect of confiscation orders
received before the end of the transition period by the central authority or the
competent authority of the executing State or by an authority in the executing State with
no jurisdiction to recognise or execute a confiscation order which transmits it ex officio
to the competent authority for execution;

Council Framework Decision 2008/909/JHA* shall apply in respect of judgments received
before the end of the transition period by the competent authority of the executing
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Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the
surrender procedures between Member States (OJ L 190, 18.7.2002, p. 1).

Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of
orders freezing property or evidence (OJ L 196, 2.8.2003, p. 45).

Council Framework Decision 2005/214/JHA of 24 February 2005 on the application of the principle of
mutual recognition to financial penalties (OJ L 76, 22.3.2005, p. 16).

Council Framework Decision 2006/783/JHA of 7 October 2006 on the application of the principle of
mutual recognition to confiscation orders (OJ L 328, 24.11.2006, p. 54).

Council Framework Decision 2008/909/JHA of 27 November 2008 on the application of the principle of
mutual recognition to judgments in criminal matters imposing custodial sentences or measures
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(8)

(h)

(i)

(i)

(k)

State or by an authority of the executing State with no competence to recognise and
enforce a judgment which transmits it ex officio to the competent authority for
execution;

Council Framework Decision 2008/675/JHA* shall apply in respect of new criminal
proceedings within the meaning of Article 3 of that Framework Decision initiated before
the end of the transition period;

Council Framework Decision 2009/315/JHA* shall apply in respect of requests for
information on conviction received before the end of the transition period by the central
authority; however, replies to such requests cannot be transmitted after the end of the
transition period through the European Criminal Records Information System established
pursuant to the Council Decision 2009/316/JHAY;

Council Framework Decision 2009/829/JHA® shall apply in respect of decisions on
supervision measures received before the end of the transition period by the central
authority or the competent authority in the executing State or by an authority of the
executing State with no competence to recognise a decision which forwards it ex officio
to the competent authority for execution;

Directive 2011/99/EU of the European Parliament and of the Council® shall apply in
respect of European protection orders received before the end of the transition period
by the central authority or the competent authority of the executing State or by an
authority of the executing State with no competence to recognise a European protection
order which forwards it ex officio to the competent authority for execution;

Directive 2014/41/EU of the European Parliament and of the Council® shall apply in

respect of European Investigation Orders received before the end of the transition
period by the central authority or the executing authority or by an authority in the
executing State with no competence to recognise or execute a European Investigation
Order which forwards it ex officio to the executing authority for execution.

The competent authorities of the United Kingdom may continue to participate in the joint
investigation teams set up before the end of the transition period in accordance with Article 13
of the Convention established by the Council in accordance with Article 34 of the Treaty on

45

46

47

48

49

50

42

involving deprivation of liberty for the purpose of their enforcement in the European Union (OJ L 327,
5.12.2008, p. 27).

Council Framework Decision 2008/675/JHA of 24 July 2008 on taking account of convictions in the
Member States of the European Union in the course of new criminal proceedings (OJ L 220, 15.8.2008,
p. 32).

Council Framework Decision 2009/315/JHA of 26 February 2009 on the organisation and content of
the exchange of information extracted from the criminal record between Member States (OJ L 93,
7.4.2009, p. 23).

Council Decision 2009/316/JHA of 6 April 2009 on the establishment of the European Criminal Records
Information System (ECRIS) in application of Article 11 of Framework Decision 2009/315/JHA (OJ L 93,
7.4.2009, p. 33).

Council Framework Decision 2009/829/JHA of 23 October 2009 on the application, between Member
States of the European Union, of the principle of mutual recognition to decisions on supervision
measures as an alternative to provisional detention (0J L 294, 11.11.2009, p. 20).

Directive 2011/99/EU of the European Parliament and of the Council of 13 December 2011 on the
European protection order (OJ L 338, 21.12.2011, p. 2).

Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal matters (OJ L 130, 1.5.2014, p. 1).
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European Union, on Mutual Assistance in Criminal Matters between the Member States of the
European Union®! or in accordance with Council Framework Decision 2002/465/JHA® in which it
was participating before the end of the transition period.

Article 59

Ongoing law enforcement cooperation proceedings, police cooperation and exchange of information

In the United Kingdom, as well as in the Member States in situations involving the United Kingdom,
the following acts shall apply as follows:

(a)

(b)

Articles 39 and 40 of the Convention implementing the Schengen Agreement of 14 June 1985
("Schengen Implementing Convention")*®, in conjunction with Articles 42 and 43 of the
Schengen Implementing Convention, shall apply in respect of:

(i) requests in accordance with Article 39 of the Schengen Implementing Convention
received before the end of the transition period by the central body responsible in
the Contracting Party for international police cooperation or by competent
authorities of the requested Party or by requested police authorities with no power
to deal with a request which forward it to the competent authorities;

(ii) requests for assistance of cross-border surveillance in accordance with Article 40(1)
of the Schengen Implementing Convention received before the end of the transition
period by an authority designated by a Contracting Party;

(iii) cross-border surveillance in accordance with Article 40(2) of the Schengen
Implementing Convention carried out without prior authorisation that started before
the end of the transition period;

the Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on
mutual assistance and cooperation between customs administrations>* shall apply in respect
of:

(i) requests for information received before the end of the transition period by the
requested authority;

(ii) requests for surveillance received before the end of the transition period by the
requested authority;

(iii) requests for enquiries received before the end of the transition period by the
requested authority;

(iv) requests for notification received before the end of the transition period by the
requested authority;
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(c)

(d)

(e)

(f)

(8)

(v) requests for authorisation of the cross-border surveillance or for entrusting
observation to the officers of the Member State in whose territory observation is
carried out received before the end of the transition period by an authority
designated by requested Member State empowered to grant the requested
authorisation or to pass on the request;

(vi) cross-border surveillance carried out without prior authorisation that started before
the end of the transition period;

(vii) requests to carry out controlled delivery received before the end of the transition
period by the requested authority;

(viii)  requests to authorise covert investigations received before the end of the transition
period by the requested authority;

(ix) joint special investigation teams set up pursuant to Article 24 of that Convention
before the end of the transition period;

Council Decision 2000/642/JHA>® shall apply in respect of requests received before the end of
the transition period by the requested Financial Intelligence Unit;

Council Framework Decision 2006/960/JHA*® shall apply in respect of requests received
before the end of the transition period by the requested competent law enforcement
authority;

Council Decision 2007/533/JHA*" shall apply in respect of exchange of supplementary
information where there was a hit before the end of the transition period on an alert issued
in the Schengen Information System;

Council Decision 2007/845/JHA® shall apply in respect of requests received before the end of
the transition period by an Asset Recovery Office;

Directive (EU) 2016/681 of the European Parliament and of the Council® shall apply in
respect of requests received before the end of the transition period by the passenger
information unit in accordance with Articles 9 and 10 of that Directive.
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Council Decision 2000/642/JHA of 17 October 2000 concerning arrangements for cooperation
between financial intelligence units of the Member States in respect of exchanging information (OJ L
271, 24.10.2000, p. 4).

Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the exchange of
information and intelligence between law enforcement authorities of the Member States of the
European Union (OJ L 386, 29.12.2006, p. 89).

Council Decision 2007/533/JHA of 12 June 2007 on the establishment, operation and use of the
second generation Schengen Information System (SIS Il) (OJ L 205, 7.8.2007, p. 63).

Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation between Asset Recovery
Offices of the Member States in the field of tracing and identification of proceeds from, or other
property related to, crime (OJ L 332, 18.12.2007, p. 103).

Directive (EU) 2016/681 of the European Parliament and of the Council of 27 April 2016 on the use of
passenger name record (PNR) data for the prevention, detection, investigation and prosecution of
terrorist offences and serious crime (0OJ L 119, 4.5.2016, p. 132).
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Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right
to interpretation and translation in criminal proceedings (OJ L 280, 26.10.2010, p. 1).

Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to
information in criminal proceedings (OJ L 142, 1.6.2012, p. 1).
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TITLE VI
ONGOING JUDICIAL COOPERATION IN CIVIL AND COMMERCIAL MATTERS

Article 63
Jurisdiction, recognition and enforcement of judicial decisions, and related cooperation between
central authorities

=

In the United Kingdom, as well as in the Member States in situations involving the United
Kingdom, the following acts or provisions shall apply in respect of legal proceedings instituted
before the end of the transition period:

(a) the provisions regarding jurisdiction of Regulation (EU) No 1215/2012 of the European
Parliament and of the Council®*;

(b) the provisions regarding jurisdiction of Regulation (EU) 2017/1001%, of Regulation (EC)
No 6/2002%, of Regulation (EC) No 2100/94%, of Regulation (EU) 2016/679 of the
European Parliament and of the Council® and of Directive 96/71/EC of the European
Parliament and of the Council®;

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome 1) (OJ L 177, 4.7.2008, p. 6).

Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome I1) (OJ L 199, 31.7.2007, p. 40).

Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ L
351, 20.12.2012, p. 1).

Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on the
European Union trade mark (codification) (OJ L 154, 16.6.2017, p.1)

Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs (OJ L 3, 5.1.2002, p.
1).

Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights (OJ L 227,
1.9.1994, p. 1).

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L
119, 4.5.2016, p. 1).

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning
the posting of workers in the framework of the provision of services (OJ L 18, 21.1.1997, p. 1).
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(c) the provisions of Council Regulation (EC) No 2201/2003° regarding jurisdiction;
(d) the provisions of Council Regulation (EC) No 4/2009"* regarding jurisdiction.

In the United Kingdom, as well as in the Member States in situations involving the United
Kingdom, the following provisions shall apply in respect of the assessment of the legal force of
agreements of jurisdiction or choice of court agreements concluded before the end of the
transition period:

(a) Article 25 of Regulation (EU) No 1215/2012;
(b) Article 4 of Regulation (EC) No 4/2009.

In the United Kingdom, as well as in the Member States in situations involving the United
Kingdom, the following acts or provisions shall apply as follows in respect of the recognition
and/or enforcement of judgments, decisions, authentic instruments, court settlements and
agreements:

(a) Regulation (EU) No 1215/2012 shall apply to the recognition and enforcement of
judgments given in legal proceedings instituted before the end of the transition period,
and to authentic instruments formally drawn up or registered and court settlements
approved or concluded before the end of the transition period;

(b) the provisions of Regulation (EC) No 2201/2003 regarding recognition and enforcement
shall apply to judgments given in legal proceedings instituted before the end of the
transition period, and to documents formally drawn up or registered as authentic
instruments, and agreements concluded before the end of the transition period;

(c) the provisions of Regulation (EC) No 4/2009 regarding recognition and enforcement shall
apply to decisions given in legal proceedings instituted before the end of the transition
period, and to court settlements approved or concluded, and authentic instruments
established before the end of the transition period;

(d) Regulation (EC) No 805/2004 of the European Parliament and of the Council’® shall apply
to judgments given in legal proceedings instituted before the end of the transition
period, and to court settlements approved or concluded and authentic instruments
drawn up before the end of the transition period, provided that the certification as a
European Enforcement Order was applied for before the end of the transition period.

In the United Kingdom, as well as in the Member States in situations involving the United
Kingdom, the following provisions shall apply as follows:

(a) Chapter IV of Regulation (EC) No 2201/2003 shall apply to requests and applications
received by the central authority or other competent authority of the requested State
before the end of the transition period;
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Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the
recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility, repealing Regulation (EC) No 1347/2000 (OJ L 338, 23.12.2003, p. 1).

Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition
and enforcement of decisions and cooperation in matters relating to maintenance obligations (OJ L 7,
10.1.2009, p. 1).

Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating
a European Enforcement Order for uncontested claims (OJ L 143, 30.4.2004, p. 15).





(b)

()

(d)

(e)

(f)

Chapter VII of Regulation (EC) No 4/2009 shall apply to applications for recognition or
enforcement as referred to in point (c) of paragraph 3 of this Article and requests
received by the central authority of the requested Member State before the end of the
transition period;

Regulation (EU) 2015/848 of the European Parliament and of the Council” shall apply to
insolvency proceedings provided that the main proceedings were opened before the end
of the transition period;

Regulation (EC) No 1896/2006 of the European Parliament and of the Council’® shall
apply to European payment orders applied for before the end of the transition period;
where, following such an application, the proceedings are transferred according to
Article 17(1) of that Regulation, the proceedings shall be deemed to have been instituted
before the end of the transition period;

Regulation (EC) No 861/2007 of the European Parliament and of the Council” shall apply

to small claims procedures for which the application was lodged before the end of the
transition period;
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Regulation (EU) No 606/2013 of the European Parliament and of the Counci
to certificates issued before the end of the transition period.

shall apply

Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on
insolvency proceedings (OJ L 141, 5.6.2015, p. 19).

Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12 December 2006
creating a European order for payment procedure (0J L 399, 30.12.2006, p. 1).

Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007
establishing a European Small Claims Procedure (OJ L 199, 31.7.2007, p. 1).

Regulation (EU) No 606/2013 of the European Parliament and of the Council of 12 June 2013 on
mutual recognition of protection measures in civil matters (OJ L 181, 29.6.2013, p. 4).

Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on
the service in the Member States of judicial and extrajudicial documents in civil or commercial matters
(service of documents), and repealing Council Regulation (EC) No 1348/2000 (OJ L 324, 10.12.2007, p.
79).
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Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the
Member States in the taking of evidence in civil or commercial matters (OJ L 174, 27.6.2001, p. 1).
Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network in civil and
commercial matters (OJ L 174, 27.6.2001, p. 25).

Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border disputes
by establishing minimum common rules relating to legal aid for such disputes (OJ L 26, 31.1.2003, p.
41).

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain
aspects of mediation in civil and commercial matters (OJ L 136, 24.5.2008, p. 3).

Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims (OJ L 261,
6.8.2004, p. 15).





8 0J L 299, 16.11.2005, p. 62.

& 0J L300 17.11.2005, p. 55.





51

TITLE VII
DATA AND INFORMATION PROCESSED OR OBTAINED BEFORE THE END OF THE TRANSITION
PERIOD, OR ON THE BASIS OF THIS AGREEMENT

Article 66
Definition

For the purposes of this Title, "Union law on the protection of personal data" means:

(a) Regulation (EU) 2016/679, with the exception of Chapter VIl thereof;

(b) Directive (EU) 2016/680 of the European Parliament and of the Council®;

(c) Directive 2002/58/EC of the European Parliament and of the Council®;

(d) any other provisions of Union law governing the protection of personal data.
Article 67

Protection of personal data

Union law on the protection of personal data shall apply in the United Kingdom in respect of the
processing of personal data of data subjects outside the United Kingdom, provided that the personal
data:

(a) were processed in accordance with Union law in the United Kingdom before the end of the
transition period; or

(b) are processed in the United Kingdom after the end of the transition period on the basis of
this Agreement.

Article 68
Requests for assistance

Article 61(1) to (7) of Regulation (EU) 2016/679 and Article 50 of Directive (EU) 2016/680 shall apply
in respect of requests for assistance received before the end of the transition period.

Article 69
Confidential treatment and restricted use of data and information

Without prejudice to Article 67, the provisions of Union law on confidential treatment, restriction of
use, storage limitation and requirement to erase data and information shall apply in respect of data

& Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the

protection of natural persons with regard to the processing of personal data by competent authorities
for the purposes of the prevention, investigation, detection or prosecution of criminal offences or the
execution of criminal penalties, and on the free movement of such data, and repealing Council
Framework Decision 2008/977/JHA (0J L 119, 4.5.2016, p. 89).

Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector
(Directive on privacy and electronic communications) (OJ L 201, 31.7.2002 p. 37).
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and information obtained by the United Kingdom either before the end of the transition period or on
the basis of this Agreement.

Article 70
Information security

The provisions of Union law on the protection of EU and Euratom classified information,
including the Agreement between the Member States of the European Union, meeting within the
Council, regarding the protection of classified information exchanged in the interests of the
European Union® shall apply in respect of classified information obtained by the United Kingdom
or obtained from the United Kingdom by the Union or a Member State either before the end of
the transition period or on the basis of this Agreement.

The obligations resulting from Union law regarding industrial security shall apply to the United
Kingdom where the tendering, contracting or grant award procedure for classified contracts,
classified subcontracts and classified grant agreements was launched before the end of the
transition period.

The United Kingdom may continue to use cryptographic products for the protection of EU and
Euratom classified information, provided those products were configured, and approved by the
Union, before the end of the transition period.

Regarding cryptographic products referred to in paragraph 3, the United Kingdom shall ensure
that:

(a) the cryptographic products used to protect information at the level CONFIDENTIEL
UE/EU CONFIDENTIAL and above are used solely for the protection of information
referred to in paragraph 1;

(b) the requirements set out in the Council decision approving the cryptographic product are
complied with.
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TITLE VIII
ONGOING PUBLIC PROCUREMENT AND SIMILAR PROCEDURES

Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the
coordination of procedures for the award of certain works contracts, supply contracts and service
contracts by contracting authorities or entities in the fields of defence and security, and amending
Directives 2004/17/EC and 2004/18/EC (OJ L 216, 20.8, 2009, p.76).

Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the
award of concession contracts (OJ L 94, 28.3.2014, p. 1).

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public
procurement and repealing Directive 2004/18/EC (OJ L 94, 28.3.2014, p. 65).

Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on
procurement by entities operating in the water, energy, transport and postal services sectors and
repealing Directive 2004/17/EC (OJ L 94, 28.3.2014, p. 243).

Regulation (EC) No 2195/2002 of the European Parliament and of the Council of 5 November 2002 on
the Common Procurement Vocabulary (CPV) (OJ L 340, 16.122002, p. 1).

Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on
public passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos
1191/69 and 1107/70 (OJ L 315, 3.12.2007, p. 1).

Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide
services to maritime transport within Member States (maritime cabotage) (OJ L 364, 12.12.1992, p. 7).
Council Directive 96/67/EC of 15 October 1996 on access to the groundhandling market at Community
airports (OJ L 272, 25.10.1996, p. 36).

Regulation (EC) 1008/2008 of the European Parliament and of the Council of 24 September 2008 on
common rules for the operation of air services in the Community (OJ L 293, 31.110.2008, p. 3).
Regulation (EU) 2017/352 of the European Parliament and of the Council of 15 February 2017
establishing a framework for the provision of port services and common rules on the financial
transparency of ports (0J L 57, 3.3.2017, p. 1).
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Without prejudice to the application of any restriction in accordance with Union law, the non-
discrimination principle shall be complied with by contracting authorities and contracting entities
with regard to tenderers or, according to the relevant rules, persons entitled to otherwise submit
applications, from the Member States and the United Kingdom in relation to the procedures
referred to in paragraph 1.

Article 73
Review procedures

Council Directives 89/665/EEC*® and 92/13/EEC* shall apply in respect of the public procurement
procedures referred to in Article 72 of this Agreement which fall within the scope of those Directives.

Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and
administrative provisions relating to the application of review procedures to the award of public
supply and public works contracts (OJ L 395, 30.12.1989, p. 33).

Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative
provisions relating to the application of Community rules on the procurement procedures of entities
operating in the water, energy, transport and telecommunications sectors (OJ L 76, 23.3.92, p. 14).
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TITLE IX
EURATOM RELATED ISSUES
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Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the
responsible and safe management of spent fuel and radioactive waste (OJ L 199, 2.8.2011, p. 48).
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Article 79
Ownership and rights of use and consumption of special fissile materials in the United Kingdom

Special fissile materials present on the territory of the United Kingdom in respect of which Article
86 of the Euratom Treaty applied until the end of the transition period shall cease to be the
property of the Community at the end of the transition period.

Special fissile material referred to in paragraph 1 shall become the property of the persons or
undertakings that had unlimited right of use and consumption of those materials at the end of
the transition period in accordance with Article 87 of the Euratom Treaty.

Where the right of use and consumption referred to in paragraph 2 is with a Member State, or
with persons or undertakings established in the territory of a Member State, the rights of the
Community arising under the Euratom Treaty from ownership pursuant to Article 86 of that
Treaty shall be preserved. In particular, the Community shall have the following rights:

(a) the right to require that the materials concerned be deposited with the Agency
established under point (b) of Article 52(2) of the Euratom Treaty;

(b) the right to approve the sale of the materials concerned to any person or undertaking
established in the territory of the United Kingdom or in a third country, before that sale
takes place;

(c) the right to approve any transfer of the materials concerned to a third country before
that transfer takes place.

Member States, persons or undertakings that had the unlimited right of use and consumption of
special fissile materials located in the territory of the United Kingdom at the end of the transition
period shall retain that right.
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TITLE X
UNION JUDICIAL AND ADMINISTRATIVE PROCEDURES

CHAPTER 1
Judicial procedures

Article 82
Pending cases before the Court of Justice of the European Union

1. The Court of Justice of the European Union shall continue to have jurisdiction for any
proceedings brought before it by the United Kingdom or against the United Kingdom before the
end of the transition period. That jurisdiction shall extend to all stages of proceedings, including
appeal proceedings before the Court of Justice and proceedings before the General Court after a
case has been referred back to it.

2. The Court of Justice of the European Union shall continue to have jurisdiction to give preliminary
rulings on requests from courts and tribunals of the United Kingdom referred to it before the end
of the transition period.

3. For the purposes of this Chapter, an application or a request for preliminary ruling shall be
considered as having been, respectively, brought or referred to the Court of Justice of the
European Union before the end of the transition period if the document initiating the
proceedings has been registered by the registry of the Court of Justice or the General Court, as
the case may be, before the end of the transition period.

Article 83
New cases before the Court of Justice

1. |If the European Commission or a Member State considers that the United Kingdom has failed to
fulfil an obligation under the Treaties or Part Four of this Agreement before the end of the
transition period, it may bring the matter before the Court of Justice of the European Union in
accordance with the procedural requirements laid down in Article 258 TFEU or, as the case may
be, Article 259 TFEU. The Court of Justice of the European Union shall have jurisdiction over such
cases.

2. Where in a case before a court or tribunal in the United Kingdom a question is raised concerning
the interpretation of the Treaties or the validity or interpretation of acts of the institutions,
bodies, offices or agencies of the Union relating to facts that occurred before the end of the
transition period and where that court or tribunal considers that a decision on that question is
necessary to enable it to give judgment in that case, it may request the Court of Justice of the
European Union to give a preliminary ruling on that question in accordance with the procedural
requirements laid down in Article 267 TFEU. The Court of Justice of the European Union shall
have jurisdiction to give preliminary rulings on such requests.

Article 84
Procedural rules

The provisions of Union law governing the procedure before the Court of Justice of the European
Union shall apply in respect of the proceedings and requests for preliminary rulings referred to in this
Title.
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Article 85
Binding force and enforceability of judgments and orders

Judgments and orders of the Court of Justice of the European Union handed down before the
end of the transition period as well as those handed down after the end of the transition period
in proceedings referred to in Articles 82 and 83, shall have binding force in their entirety on and
in the United Kingdom.

Articles 280 and 299 TFEU shall apply in the United Kingdom in respect of the enforcement of the
judgments and orders of the Court of Justice of the European Union referred to in paragraph 1 of
this Article.

Article 260 TFEU shall apply in respect of compliance by the United Kingdom with judgments and
orders of the Court of Justice of the European Union given before the end of the transition
period or pursuant to Articles 82(1) and 83(1) of this Agreement.

Article 86
Right to intervene and to submit written observations

Until the judgments and orders of the Court of Justice of the European Union in all proceedings and
requests for preliminary rulings referred to in Article 82 have become final, the United Kingdom may
intervene and submit written observations in other cases before the Court of Justice of the European
Union in the same way as Member States. During that period, the Registrar of the Court of Justice of
the European Union shall notify the United Kingdom, at the same time and in the same manner as
the Member States, of any case referred to the Court of Justice by a court or tribunal of a Member

State.
Article 87
Representation before the Court
1. Where, before the end of the transition period, a lawyer authorised to practise before the courts

60

of the United Kingdom represented or assisted a party before the Court of Justice of the
European Union in proceedings brought before it or in requests for preliminary rulings referred
to it before the end of the transition period, this lawyer may continue to represent or assist that
party in those proceedings or requests. This right shall extend to all stages of proceedings,
including appeal proceedings before the Court of Justice and proceedings before the General
Court after a case has been referred back to it.

Lawyers authorised to practise before the courts of the United Kingdom may represent or assist a
party before the Court of Justice of the European Union in the cases referred to in Article 83.
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CHAPTER 2
Administrative procedures

Article 88
Ongoing administrative procedures

The institutions, bodies, offices and agencies of the Union shall continue to be competent for
administrative procedures concerning compliance with Union law by the United Kingdom and
natural and legal persons residing or established in the United Kingdom, which were initiated
before the end of the transition period.

For the purposes of this Chapter, an administrative procedure shall be considered as having been
initiated before the end of the transition period if it has been formally registered with the Union
institution, body, office or agency before the end of the transition period.

Article 89
New administrative procedures

The institutions, bodies, offices and agencies of the Union shall be competent to initiate new
administrative procedures concerning compliance with Union law by the United Kingdom and natural
and legal persons residing or established in the United Kingdom, where the facts forming the subject
matter of the administrative procedure occurred before the end of the transition period.

Article 90
Procedural rules

The provisions of Union law governing the different types of administrative procedures covered by
this Chapter shall apply to the procedures referred to in Articles 88 and 89.
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Article 91
Binding force and enforceability of decisions

Decisions adopted by institutions, bodies, offices and agencies of the Union before the end of the
transition period, or in the procedures referred to in Articles 88 and 89, and addressed to the
United Kingdom or to natural and legal persons residing or established in the United Kingdom,
shall be binding on and in the United Kingdom.

The legality of a decision referred to in paragraph 1 may be reviewed exclusively by the Court of
Justice of the European Union in accordance with Article 263 TFEU.

Article 299 TFEU shall apply in the United Kingdom in respect of the enforcement of decisions
referred to in paragraph 1 that impose pecuniary obligations on natural and legal persons
residing or established in the United Kingdom.

If the United Kingdom does not comply with a decision referred to in paragraph 1, or fails to give
legal effect in the United Kingdom's legal order to a decision referred to in that paragraph
addressed to a natural or legal person residing or established in the United Kingdom, the Union
or a Member State may refer the matter to the Court of Justice of the European Union in
accordance with the procedural requirements laid down in Article 258 TFEU or, as the case may





62

be, in Article 259 TFEU. The Court of Justice of the European Union shall have jurisdiction over
such cases. Articles 84, 85 and 87 of this Agreement shall apply.

Article 92
Other ongoing procedures

Technical examinations conducted by United Kingdom Examination Offices in cooperation with
the Community Plant Variety Office pursuant to Regulation (EC) No 2100/94 which were ongoing
on the day before the date of entry into force of this Agreement shall continue and be concluded
in compliance with that Regulation.

Article 12(3) and Articles 14, 15 and 16 of Directive 2003/87/EC of the European Parliament and
of the Council'® shall apply to and in the United Kingdom in respect of greenhouse gases emitted
during the last year of the transition period.

By way of derogation from Article 7 of this Agreement, the United Kingdom and operators in the
United Kingdom shall have access, to the extent necessary to comply with the first subparagraph
of this paragraph to the Union registry established by Commission Regulation (EU) No
389/2013'%,
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Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a
scheme for greenhouse gas emission allowance trading within the Community and amending Council
Directive 96/61/EC (OJ L 275, 25.10.2003, p. 32).

Commission Regulation (EU) No 389/2013 of 2 May 2013 establishing a Union Registry pursuant to
Directive 2003/87/EC of the European Parliament and of the Council, Decisions No 280/2004/EC and
No 406/2009/EC of the European Parliament and of the Council and repealing Commission Regulations
(EU) No 920/2010 and No 1193/2011 (0OJ L 122, 3.5.2013, p. 1).
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TITLE XI
ADMINISTRATIVE COOPERATION PROCEDURES

Article 93
Administrative cooperation for customs

Administrative cooperation procedures between a Member State and the United Kingdom set
out in [Annex y+2] that were launched in accordance with Union law before the end of the
transition period shall be completed by that Member State and the United Kingdom in
accordance with the relevant provisions of Union law.

Administrative cooperation procedures between a Member State and the United Kingdom set
out in [Annex y+2] that are launched within a period of 3 years after the end of the transition
period but concern facts that occurred before the end of the transition period shall be completed
by that Member State and the United Kingdom in accordance with the relevant provisions of
Union law.

Article 94
Administrative cooperation for matters related to indirect tax

Council Regulation (EU) No 904/2010'® shall apply until 5 years after the end of the transition
period in respect of cooperation between the competent authorities responsible for the
application of the laws on value added tax in the Member States and the United Kingdom in
relation to transactions that took place before the end of the transition period.

Council Regulation (EU) No 389/2012' shall apply until 5 years after the end of the transition
period in respect of cooperation between the competent authorities responsible for the
application of the legislation on excise duties in the Member States and the United Kingdom in
relation to movement of excise goods that took place before the end of the transition period.

Article 95
Mutual assistance for the recovery of claims relating to taxes, duties and other measures

Council Directive 2010/24/EU™ shall apply until 5 years after the end of the transition period
between the Union and the United Kingdom in respect of claims related to amounts that became due
before the end of the transition period.
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Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating
fraud in the field of value added tax (OJ L 268, 12.10.2018, p. 1).

Council Regulation (EU) No 389/2012 of 2 May 2012 on administrative cooperation in the field of
excise duties and repealing Regulation (EC) No 2073/2004 (OJ L 121, 8.5.2012, p. 1).

Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of
claims relating to taxes, duties and other measures (OJ L 84, 31.3.2010, p. 1).





TITLE X1l
PRIVILEGES AND IMMUNITIES

CHAPTER 1
Property, funds, assets and operations of the Union

106 Regulation (EURATOM, ECSC, EEC) No 549/69 of the Council of 25 March 1969 determining the
categories of officials and other servants of the European Communities to whom the provisions of
Article 12, the second paragraph of Article 13 and Article 14 of the Protocol on the Privileges and
Immunities of the Communities apply (OJ L 74, 27.3.1969, p. 1.
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CHAPTER 2
Communications

CHAPTER 3
Members of the European Parliament

107 Decision 2005/684/EC, Euratom of the European Parliament of 28 September 2005 adopting the

Statute for Members of the European Parliament (OJ L 262, 7.10.2005, p. 1).





CHAPTER 4
Representatives of Member States and of the United Kingdom taking part in the work of the
institutions of the Union

CHAPTER 5
Members of the institutions, officials and other servants











CHAPTER 6
Other provisions

Staff Regulations of Officials of the European Union as laid down in Council Regulation (EEC, Euratom,
ECSC) No 259/68 of 29 February 1968 laying down the Staff Regulations and the Conditions of
Employment of Other Servants of the European Communities and instituting special measures
temporarily applicable to officials of the Commission (OJ L 56, 4.3.1968, p. 1).





i
@ =, i










TITLE X1l
OTHER ISSUES RELATING TO THE FUNCTIONING OF THE INSTITUTIONS, BODIES, OFFICES AND
AGENCIES OF THE UNION

109 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001

regarding public access to European Parliament, Council and Commission documents (OJ L 145,
31.5.2001, p. 43).

Decision of the European Central Bank of 4 March 2004 on public access to European Central Bank
documents (ECB/2004/3) (2004/258/EC) (OJ L 80, 18.3.2004, p. 42).
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Explanatory note: i.e. until 31 August 2021.





PART FOUR
TRANSITION
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e Council Decision (CFSP) 2017/2315 of 11 December 2017 establishing permanent structured

cooperation (PESCO) and determining the list of participating Member States (OJ L 331, 14.12.2017, p.
57).
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m This should in particular concern Articles 7, 30, 42(4), 48(2) — (6) and 49 TEU and Articles 25, 76(b), 82(3), 83(3),

86(1), 87(3), 135, 218(8), 223(1), 262, 311 and 341 TFEU.
Agreement on this paragraph is conditional on the provision of an exhaustive list in Annex y+6,
building on an indicative list already provided.
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The Union will notify the other parties to these agreements that during the transition period, the
United Kingdom is to be treated as a Member State for the purposes of these agreements.
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PART FIVE
FINANCIAL PROVISIONS

CHAPTER 1
General provisions

CHAPTER 2
The United Kingdom's contribution to and participation in the Union budget

Council Regulation (EU, Euratom) No 1311/2013 of 2 December 2013 laying down the multiannual
financial framework for the years 2014-2020 (OJ L 347, 20.12.2013, p. 884).
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Council Regulation (EEC, Euratom) No 1553/89 of 29 May 1989 on the definitive uniform
arrangements for the collection of own resources accruing from value added tax (OJ L 155, 7.6.1989,
p.9).

Council Regulation (EC, Euratom) No 1287/2003 of 15 July 2003 on the harmonisation of gross
national income at market prices (GNI Regulation) (OJ L 181, 19.7.2003, p. 1).

Commission Implementing Decision (EU, Euratom) 2016/2365 of 19 December 2016 establishing
forms for reporting on fraud and irregularities affecting entitlements to traditional own resources and
on inspections relating to traditional own resources pursuant to Council Regulation (EU, Euratom) No
608/2014 (0J L 350, 22.12.2016, p. 24).

Commission Implementing Decision (EU, Euratom) 2016/2366 of 19 December 2016 establishing
models for statements of accounts for entitlements to own resources and a form for reports on
irrecoverable amounts corresponding to the entitlements to own resources pursuant to Council
Regulation (EU, Euratom) No 609/2014 (OJ L 350, 22.12.2016, p. 30).

Regulation (EU) 2018/xxx of the European Parliament and of the Council of [xxx] on the financial rules
applicable to the general budget of the Union (OJ L [...], [...], p. [...]).
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Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11
September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and
repealing Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council
Regulation (Euratom) No 1074/1999 (OJ L 248, 18.9.2013, p. 1).

Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European
Communities financial interests (0J L 312, 23.12.1995, p. 1).





Regulation (EU) No 1307/2013 of the European Parliament and of the Council of 17 December 2013
establishing rules for direct payments to farmers under support schemes within the framework of the
common agricultural policy and repealing Council Regulation (EC) No 637/2008 and Council Regulation
(EC) No 73/2009 (OJ L 347, 20.12.2013, p. 608).

Regulation (EU) 2015/1017 of the European Parliament and of the Council of 25 June 2015 on the
European Fund for Strategic Investments, the European Investment Advisory Hub and the European
Investment Project Portal and amending Regulations (EU) No 1291/2013 and (EU) No 1316/2013 —
the European Fund for Strategic Investments (OJ L 169, 1.7.2015, p. 1).

Regulation (EU) 2017/1601 of the European Parliament and of the Council of 26 September 2017
establishing the European Fund for Sustainable Development (EFSD), the EFSD Guarantee and the
EFSD Guarantee Fund (OJ L 249, 27.9.2017, p. 1).
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Regulation No 422/67/EEC, 5/67/Euratom of the Council of 25 July 1967 determining the emoluments
of the President and members of the Commission and of the President, Judges, Advocates-General
and Registrar of the Court of Justice (OJ 187, 8.8.1967, p. 1)

Decision 2005/684/EC, Euratom of the European Parliament of 28 September 2005 adopting the
Statute for Members of the European Parliament (OJ L 262, 7.10.2005, p. 1)

Council Regulation (EU) 2016/300 of 29 February 2016 determining the emoluments of EU high-level
public office holders (OJ L 58, 4.3.2016, p. 1).
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128 EEC/EAEC Council: Regulation No 31 (EEC), 11 (EAEC), laying down the Staff Regulations of Officials

and the Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community (OJ 45, 14.6.1962, p. 1385)
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Council Regulation (EU) No 407/2010 of 11 May 2010 establishing a European financial stabilisation
mechanism (OJ L 118, 12.5.2010, p. 1).

Council Regulation (EC) No 332/2002 of 18 February 2002 establishing a facility providing medium-
term financial assistance for Member States' balances of payments (OJ L 53, 23.2.2002, p. 1).

Council Regulation (EC, Euratom) No 480/2009 of 25 May 2009 establishing a Guarantee Fund for
external actions (OJ L 145, 10.6.2009, p. 10).

Decision No 466/2014/EU of the European Parliament and the Council of 16 April 2014 granting an EU
guarantee to the European Investment Bank against losses under financing operations supporting
investment projects outside the Union (OJ L 135, 8.5.2014, p. 1).
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CHAPTER 3
European Central Bank

CHAPTER 4
European Investment Bank
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CHAPTER 5
European Development Fund and the United Kingdom's guarantee under the EDF Internal
Agreements

Internal Agreement between the Representatives of the Governments of the Member States of the
European Union, meeting within the Council, on the financing of European Union aid under the
multiannual financial framework for the period 2014 to 2020, in accordance with the ACP-EU
Partnership Agreement, and on the allocation of financial assistance for the Overseas Countries and
Territories to which Part Four of the Treaty on the Functioning of the European Union applies (OJ L
210, 6.8.2013, p. 1).

Council Regulation (EU) 2015/322 of 2 March 2015 on the implementation of the 11th European
Development Fund (OJ L 58, 3.3.2015, p. 1).

3 Council Regulation (EU) 2015/323 of 2 March 2015 on the financial regulation applicable to the 11th
European Development Fund (OJ L 58, 3.3.2015, p. 17).
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CHAPTER 6
Trust Funds and Facility for refugees in Turkey

[y

3 0J L 25,30.1.1976, p. 168.

0J L347,22.12.1980, p. 210.

0J L 86,31.3.1986, p. 210.

0JL229,17.8.1991, p. 288.

0J L 156, 29.5.1998, p. 108.

0JL317,15.12.2000, p. 355.

0J L 247,9.9.20086, p. 30.

Commission Decision of 20 October 2015 on the establishment of a European Union Emergency Trust
Fund for stability and addressing root causes of irregular migration and displaced persons in Africa
(C(2015) 7293).
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CHAPTER 7
Agencies of the Council and Common Security and Defence Policy operations

Commission Decision of 24 November 2015 on the coordination of the actions of the Union and of the
Member States through a coordination mechanism — the Refugee Facility for Turkey (OJ C 407,
8.12.2015, p. 8).
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PART SIX

INSTITUTIONAL AND FINAL PROVISIONS

TITLE |
CONSISTENT INTERPRETATION AND APPLICATION

101





Article 153
Jurisdiction of the Court of Justice of the European Union concerning Parts Three and certain
provisions of Part Five

Without prejudice to Article 83 of this Agreement, Articles 258, 260, and 267 TFEU shall apply in
respect of the interpretation and application of Part Three of this Agreement and of

. To this effect, any reference
made in Articles 258, 260, and 267 TFEU to a Member State shall be read as including the United
Kingdom.*

The content of Article 153 is agreed in its entirety in relation to applicable Union law referred to in
Article 129 and Article 131(1) or (2) of this Agreement. This is without prejudice to Article 131(5).
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TITLE 1l
INSTITUTIONAL PROVISIONS
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TITLE 11l
DISPUTE SETTLEMENT

Article 162
Settlement of disputes

Without prejudice to Article 153, the Union or the United Kingdom may bring any dispute which
concerns the interpretation or application of this Agreement before the Joint Committee.

The Joint Committee may settle the dispute through a recommendation. It shall be provided with
all information which might be of use in making possible an in-depth examination of the
situation, with a view to finding an acceptable solution. To this end, the Joint Committee shall
examine all possibilities to maintain the good functioning of the Agreement.

The Joint Committee may, at any point, decide to submit the dispute brought before it to the
Court of Justice of the European Union for a ruling. The Court of Justice of the European Union
shall have jurisdiction over such cases and its rulings shall be binding on the Union and the
United Kingdom.

If the dispute has not been settled within 3 months after it was brought before the Joint
Committee and has not been submitted to the Court of Justice of the European Union by the
Joint Committee pursuant to paragraph 3, the dispute may be submitted to the Court of Justice
of the European Union for a ruling at the request of either the Union or the United Kingdom. The
Court of Justice of the European Union shall have jurisdiction over such cases and its rulings shall
be binding on the Union and the United Kingdom.

Article 163
Non-compliance

Where the Union or the United Kingdom consider that the other Party has not taken the
necessary measures to comply with the judgment of the Court of Justice of the European Union
resulting from proceedings referred to in Article 162: the Union or the United Kingdom, as the
case may be, may bring the case before the Court of Justice of the European Union, after giving
the other Party the opportunity to submit its observations. The Court of Justice of the European
Union shall have jurisdiction over such cases and its rulings shall be binding on the Union and the
United Kingdom. If the Court of Justice of the European Union finds that the Union or the United
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Kingdom, as the case may be, has not complied with its judgment, it may impose a lump sum or
penalty payment on it.

Where, in the situation referred to in paragraph 1, the case has not been brought before the
Court of Justice of the European Union, the Union or the United Kingdom, as the case may be,
may decide to suspend:

(a) parts of this Agreement other than Part Two; or

(b) parts of any other agreement between the Union and the United Kingdom, under the
conditions set out in such agreement.

Any suspension shall be proportionate to the breach of obligation concerned, taking into account
the gravity of the breach and the rights in question. It shall be subject to judicial review by the
Court of Justice of the European Union.

The Union or the United Kingdom, as the case may be, shall inform the other Party of its
intention to suspend and allow the other Party, within 20 days, to remedy the situation. Any
suspension shall take effect no earlier than 20 days after its notification to the other Party.

Article 164
Procedural rules and powers

Proceedings brought to the Court of Justice of the European Union pursuant to Article 162 or 163
shall be governed by the Rules of Procedure set out in [Annex y+3] to this Agreement.
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Article 165
Suspension of benefits during the transition period

Notwithstanding Article 126 of this Agreement, if during the transition period the Union
considers that the United Kingdom has not fulfilled, during the transition period, an obligation
under Union law as found in a judgment rendered pursuant to Article 126 of this Agreement in
accordance with Article 258 TFEU, or that the United Kingdom does not respect an order
rendered pursuant to Article 126 of this Agreement in accordance with Article 279 TFEU, and
where the functioning of the internal market, of the customs union, or the financial stability of
the Union or its Member States would be jeopardised as a result, the Union may suspend certain
benefits deriving for the United Kingdom from participation in the internal market.

When applying paragraph 1, the Union shall take into account the possible consequences of such
a suspension on the rights and obligations of natural and legal persons. Any suspension under
paragraph 1 shall be proportionate to the breach of obligation concerned, taking into account
the gravity of the breach and the rights in question, and shall not exceed 3 months. It may,
however, be renewed.

The Union shall inform the United Kingdom of its intention to apply paragraph 1 and allow the
United Kingdom, within 20 days, to remedy the situation. Any suspension shall take effect no
earlier than 20 days after its notification to the United Kingdom.





TITLE IV
FINAL PROVISIONS

Article 168
Entry into force and application

This Agreement shall enter into force on 30 March 2019. In case, prior to that date, the depositary of
this Agreement has not received the written notification of the completion of the necessary internal
procedures by each Party, this Agreement may not enter into force. When making the written
notification referred to in this Article, the Union, in respect of any of its Member States which have
raised reasons related to its fundamental structures, may declare that, during the transition period,
that Member State will not surrender its nationals pursuant to Framework Decision 2002/584/JHA to
the United Kingdom; in such a case, the United Kingdom may declare, no later than 1 month after the
receipt of the Union declaration, that it will not surrender its nationals to that Member State.

Parts Two and Three, with the exception of Articles 17a, 30(1), 40, and 92(1), as well as Title | of Part
Six and Articles 162, 163 and 164, shall apply as from the end of the transition period.

The Protocol on Ireland/Northern Ireland, with the exception of Article 10 thereof, shall apply as
from the end of the transition period.

The Protocol relating to the Sovereign Base Areas in Cyprus shall apply as from the end of the
transition period.

Done on [dd/mm/yyyy].
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PROTOCOLS
Protocol on Ireland/Northern Ireland
The Union and the United Kingdom,

HAVING REGARD to the historic ties and enduring nature of the bilateral relationship between
Ireland and the United Kingdom;

RECALLING that the United Kingdom's withdrawal from the Union presents a significant and unique
challenge to the island of Ireland, and reaffirming that the achievements, benefits and commitments
of the peace process will remain of paramount importance to peace, stability and reconciliation
there;

RECOGNISING that it is necessary to address the unique circumstances on the island of Ireland
through a unique solution in order to ensure the orderly withdrawal of the United Kingdom from the
Union;

AFFIRMING that the Good Friday or Belfast Agreement of 10 April 1998 between the Government of
the United Kingdom, the Government of Ireland and the other participants in the multi-party
negotiations (the "1998 Agreement"), which is annexed to the British-Irish Agreement of the same
date (the "British-Irish Agreement"), including its subsequent implementation agreements and
arrangements, should be protected in all its parts;

RECOGNISING that cooperation between Northern Ireland and Ireland is a central part of the 1998
Agreement and is essential for achieving reconciliation and the normalisation of relationships on the
island of Ireland, and recalling the roles, functions and safeguards of the Northern Ireland Executive,
the Northern Ireland Assembly, and the North-South Ministerial Council (including cross-community
provisions), as set out in the 1998 Agreement;

RECALLING the commitment of the United Kingdom to protect North-South cooperation and its
guarantee of avoiding a hard border, including any physical infrastructure or related checks and
controls, and bearing in mind that any future arrangements must be compatible with these
overarching requirements;

RECALLING that the Joint Report from the negotiators of the European Union and the United
Kingdom Government on progress during phase 1 of negotiations under Article 50 TEU on the United
Kingdom's orderly withdrawal from the European Union of 8 December 2017 outlines three different
scenarios for protecting North-South cooperation and avoiding a hard border;

HIGHLIGHTING that discussions on the other scenarios may continue to be pursued in parallel, but
that this Protocol is based on the third scenario of maintaining full alignment with those rules of the
Union's internal market and the customs union which, now or in the future, support North-South
cooperation, the all-island economy and the protection of the 1998 Agreement, and that it applies
unless and until an alternative arrangement implementing another scenario is agreed;

ACKNOWLEDGING that this cooperation across the full range of political, economic, societal and
agricultural contexts relies to a significant extent on common Union legal and policy frameworks, as
confirmed in the joint mapping exercise conducted by the Union and the United Kingdom, and that
accordingly the United Kingdom's withdrawal from the Union gives rise to substantial challenges to
the maintenance and development of North-South cooperation;

MINDFUL that the rights and obligations of Ireland under the rules of the Union's internal market and
customs union must be fully respected;
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RECALLING the commitment of the United Kingdom to protecting and supporting continued North-
South and East-West cooperation across the full range of political, economic, security, societal and
agricultural contexts and frameworks of cooperation, including the continued operation of the
North-South Implementation Bodies;

AIMING to support current and future common policies and approaches between Ireland and
Northern Ireland in accordance with the 1998 Agreement;

RECOGNISING the need to respect the provisions of the 1998 Agreement regarding the
constitutional status of Northern Ireland and the principle of consent;

DESIRING to create a common regulatory area on the island of Ireland in order to safeguard North-
South cooperation, the all-island economy, and protect the 1998 Agreement;

HAVING REGARD to the devolution arrangements between the United Kingdom and Northern
Ireland;

RECOGNISING that Irish citizens in Northern Ireland, by virtue of their Union citizenship, will continue
to enjoy, exercise and have access to rights, opportunities and benefits, and that this Protocol should
respect and be without prejudice to the rights, opportunities and identity that come with citizenship
of the Union for the people of Northern Ireland who choose to assert their right to Irish citizenship as
defined in Annex 2 of the British-Irish Agreement "Declaration on the Provisions of Paragraph (vi) of
Article 1 in Relation to Citizenship";

NOTING that Union law has provided a supporting framework to the provisions on Rights, Safeguards
and Equality of Opportunity of the 1998 Agreement;

UNDERLINING that part or all of this Protocol may cease to apply should a future agreement between
the Union and the United Kingdom be agreed which addresses the unique circumstances on the
island of Ireland, including by avoiding a hard border and protecting the 1998 Agreement in all its
dimensions;

HAVE AGREED UPON the following provisions, which shall be annexed to the Agreement on the
withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union
and the European Atomic Energy Community ("Withdrawal Agreement"):

Chapter |
Rights of individuals

Article 1
Rights of individuals

1. The United Kingdom shall ensure that no diminution of rights, safeguards and equality of
opportunity as set out in that part of the 1998 Agreement entitled Rights, Safeguards and
Equality of Opportunity results from its withdrawal from the Union, including in the area of
protection against discrimination as enshrined in the provisions of Union law listed in Annex 1 to
this Protocol, and shall implement this paragraph through dedicated mechanisms.

2. The United Kingdom shall continue to facilitate the related work of the institutions and bodies
set up pursuant to the 1998 Agreement, including the Northern Ireland Human Rights
Commission, the Equality Commission for Northern Ireland and the Joint Committee of
representatives of the Human Rights Commissions of Northern Ireland and Ireland, in upholding
human rights and equality standards.
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Chapter i
Movement of persons

coon

Chapter llI
Common regulatory area

Article 3
Establishment of a common regulatory area

A common regulatory area comprising the Union and the United Kingdom in respect of Northern
Ireland is hereby established. The common regulatory area shall constitute an area without internal
borders in which the free movement of goods is ensured and North-South cooperation protected in
accordance with this Chapter.

Article 4
Free movement of goods

=

The provisions of Union law on goods listed in Annex 2.1 to this Protocol shall apply to and in the
United Kingdom in respect of Northern Ireland.

N

Customs legislation as defined in point (2) of Article 5 of Regulation (EU) No 952/2013 of the
European Parliament and of the Council**® as well as other provisions of Union law providing for
customs controls of specific goods or for specific purposes listed in Annex 2.2 to this Protocol
shall apply to and in the United Kingdom in respect of Northern Ireland. The territory of Northern
Ireland, excluding the territorial waters of the United Kingdom (the "territory of Northern
Ireland"), shall be considered to be part of the customs territory of the Union.

w

Customs duties on imports and exports, and any charges having equivalent effect, shall be
prohibited between the Union and the United Kingdom in respect of Northern Ireland. This
prohibition shall also apply to customs duties of a fiscal nature.

&

Quantitative restrictions on imports and exports and all measures having equivalent effect shall
be prohibited between the Union and the United Kingdom in respect of Northern Ireland.

143 Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying

down the Union Customs Code (OJ L 269, 10.10.2013, p. 1).
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10.

The

The Union and the United Kingdom in respect of Northern Ireland shall not impose, directly or
indirectly, on the products of the other party any internal taxation of any kind in excess of that
imposed directly or indirectly on similar domestic products. Furthermore, the Union and the
United Kingdom in respect of Northern Ireland shall not impose on the products of the other
party any internal taxation of such a nature as to afford indirect protection to other products.

Paragraph 4 shall be without prejudice to the possibility for the United Kingdom, a Member State
or the Union to take measures to prohibit or restrict the making available on its market of a
good, or a category of goods, where and to the extent permitted by Union law. Such prohibitions
or restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised
restriction on trade between the Union and Northern Ireland.

For the purposes of the customs legislation and the provisions of Union law listed in Annex 2.2 to
this Protocol, the United Kingdom customs authorities competent for the territory of Northern
Ireland shall be considered as customs authorities within the meaning of point (1) of Article 5 of
Regulation (EU) No 952/2013. By way of derogation from Section 7 of Chapter 2 of Title | of
Regulation (EU) No 952/2013, customs controls as defined in point (3) of Article 5 of that
Regulation shall be carried out jointly by the Union and the United Kingdom customs authorities
competent for the territory of Northern Ireland. The Union and the United Kingdom shall
determine the practical arrangements for carrying out such controls in accordance with
paragraph 10.

The provisions of Union law on value added tax listed in Annex 2.3 to this Protocol concerning
goods shall apply to and in the United Kingdom in respect of Northern Ireland.

The provisions of Union law on excise duties listed in Annex 2.4 to this Protocol shall apply to and
in the United Kingdom in respect of Northern Ireland.

Specific arrangements for the proper implementation of this Article shall be determined by the
Joint Committee, upon proposal from the Specialised Committee. Those specific arrangements
may, as appropriate, include a mechanism for revenue collection and distribution.

Article 5
Agriculture and fisheries

The provisions of Union law on sanitary and phytosanitary rules listed in Annex 2.5 to this
Protocol shall apply to and in the United Kingdom in respect of Northern Ireland.

The provisions of Union law on the production and marketing of agricultural and fisheries
products listed in Annex 2.6 to this Protocol shall apply to and in the United Kingdom in respect
of Northern Ireland.

Article 6
Single electricity market

provisions of Union law governing wholesale electricity markets listed in Annex 2.7 to this

Protocol shall apply to and in the United Kingdom in respect of Northern Ireland.
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Article 7
Environment

The provisions of Union law for environmental protection concerning the control of the import into,
export out of, release into, or transport within the Union of substances or material, or plant or
animal species, listed in Annex 2.8 to this Protocol shall apply to and in the United Kingdom in
respect of Northern Ireland.

Article 9
State aid

The provisions of Union law on aids granted by States listed in Annex 2.9 to this Protocol shall apply
to the United Kingdom in respect of Northern Ireland. For the purposes of those provisions, "in
respect of Northern Ireland" means that only measures that affect trade between the territory of
Northern Ireland and the Union shall be considered as aid within the meaning of Article 107(1) TFEU.

Chapter IV
Institutional provisions
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Article 11
Supervision and enforcement

As regards Chapter lll, the institutions, bodies, offices, and agencies of the Union shall in relation
to the United Kingdom, and natural and legal persons residing or established in the territory of
the United Kingdom, have the powers conferred upon them by Union law. In particular, the
Court of Justice of the European Union shall have jurisdiction as provided for in the Treaties in
this respect.

Acts of the institutions, bodies, offices, and agencies adopted in accordance with paragraph 1
shall produce in respect of and in the United Kingdom the same legal effects as those which they
produce within the Union and its Member States.

Chapter V
General and final provisions

Article 12
Common provisions

The following provisions of the Withdrawal Agreement shall apply to this Protocol:

(a) Article 2, the first subparagraph of Article 4(1) and Article 4(2) and (3), Article 5(2) and (3)
and Article 6;

(b) Articles 100 and 104, Article 105(1), Articles 111, 115, 116 and 117 in respect of activities
of the Union pursuant to this Protocol;

(c) Part Six, without prejudice to Article 11 of this Protocol.

For the purposes of this Protocol, any reference to the United Kingdom in those provisions of the
Withdrawal Agreement shall be read as referring to the United Kingdom or the United Kingdom
in respect of Northern Ireland, as the case may be.

The provisions of this Protocol referring to Union law or concepts or provisions thereof shall in
their implementation and application be interpreted in conformity with the relevant case law of
the Court of Justice of the European Union.

Where this Protocol makes reference to a Union act, and where that act is amended or replaced
after the entry into force of the Withdrawal Agreement, the reference to that act shall be read as
referring to it as amended or replaced.
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The Joint Committee shall periodically revise the relevant references in this Protocol upon
proposal from the Specialised Committee set up under this Protocol.

By way of derogation from point (a) of paragraph 1 of this Article and from Article 6 of the
Withdrawal Agreement, representatives or experts of the United Kingdom or experts designated
by the United Kingdom may, upon invitation and on an case-by-case basis, exceptionally attend
meetings or parts of meetings of the committees referred to in Article 3(2) of Regulation (EU)
No 182/2011 of the European Parliament and of the Council'*, of Commission expert groups, of
other similar entities, or of bodies, offices or agencies where and when representatives or
experts of the Member States or experts designated by Member States take part, provided that
one the following conditions is fulfilled:

(a) the discussion concerns individual acts to be addressed during the period of application
of this Protocol to the United Kingdom or to natural or legal persons residing or
established in the United Kingdom;

(b) the presence of the United Kingdom is necessary and in the interest of the Union, in
particular for the effective implementation of Union law made applicable by this
Protocol.

During such meetings or parts of meetings, the representatives or experts of the United Kingdom
or experts designated by it shall have no voting rights and their presence shall be limited to the
specific agenda items that fulfil the conditions set out in point (a) or (b).

Authorities of the United Kingdom shall not act as leading authority for risk assessments,
examinations, approvals and authorisation procedures provided for in Union law made
applicable by this Protocol.

The provisions of Union law on the protection of personal data referred to in Article 66 of the
Withdrawal Agreement shall apply in respect of personal data processed in the United Kingdom
on the basis of this Protocol.

Articles 346 and 347 TFEU shall apply to this Protocol as regards measures taken by a Member
State or by the United Kingdom in respect of Northern Ireland.

Article 13
Safeguards

If the application of this Protocol leads to serious economic, societal or environmental difficulties
liable to persist, the Union or the United Kingdom may unilaterally take appropriate measures.
Such safeguard measures shall be restricted with regard to their scope and duration to what is
strictly necessary in order to remedy the situation. Priority shall be given to such measures as will
least disturb the functioning of this Protocol.

If a safeguard measure taken by the Union or the United Kingdom, as the case may be, in
accordance with paragraph 1 creates an imbalance between the rights and obligations under this
Protocol, the Union or the United Kingdom, as the case may be, may take such proportionate
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Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by Member States of
the Commission’s exercise of implementing powers (OJ L55, 28.2.2011, p. 13).
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rebalancing measures as are strictly necessary to remedy the imbalance. Priority shall be given to
such measures as will least disturb the functioning of this Protocol.

3. Safeguard and rebalancing measures taken in accordance with paragraphs 1 and 2 shall be
governed by the procedures and dispute settlement arrangements set out in Annex 3 to this
Protocol.

Article 14
Protection of financial interests

The Union and the United Kingdom shall counter fraud and any other illegal activities affecting the
financial interests of the Union or of the United Kingdom in respect of Northern Ireland.

Article 16
Annexes

Annexes 1 to 3 shall form an integral part of this Protocol.
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Annexes
Annex 1 in relation to protection against discrimination

Annex 2 in relation to the common regulatory area for ensuring the free movement of goods and
protecting North-South cooperation

Annex 2.1 in relation to free movement of goods

Annex 2.2 in relation to customs controls of specific goods or for specific purposes
Annex 2.3 in relation to value added tax

Annex 2.4 in relation to excise duties

Annex 2.5 in relation to sanitary and phytosanitary rules

Annex 2.6 in relation to production and marketing of agricultural and fisheries products
Annex 2.7 in relation to wholesale electricity markets

Annex 2.8 in relation to environmental protection concerning the control of the import into,
release into, or transport within the Union of substances or material, or plant or animal
species

Annex 2.9 in relation to State aid

Annex 3 in relation to procedures and dispute settlement arrangements applicable to safeguard and
rebalancing measures
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Protocol relating to the Sovereign Base Areas in Cyprus

Since the arrangements applicable to relations between the Union and the Sovereign Base Areas in
Cyprus will continue to be defined within the context of the Republic of Cyprus’ membership of the
Union, appropriate arrangements have been determined to achieve, after the withdrawal of the
United Kingdom from the Union, the objectives of the arrangements set out in Protocol 3 to the Act
of Accession of the Republic of Cyprus to the Union'*’. Those arrangements should ensure the proper
implementation of the applicable Union law in relation to the Sovereign Base Areas in Cyprus
following the withdrawal of the United Kingdom from the Union.

[Placeholder]

“w Act concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the Republic

of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and the adjustments
to the Treaties on which the European Union is founded - Protocol No 3 on the sovereign base areas of
the United Kingdom of Great Britain and Northern Ireland in Cyprus, OJ L 236, 23.09.2003, p. 940-944.
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10.

ANNEXES

[Annex y]
Provisions of Union law referred to in Article 37(4)

Council Directive 64/432/EEC of 26 June 1964 on animal health problems affecting intra-

Community trade in bovine animals and swine®.

Council Directive 91/68/EEC of 28 January 1991 on animal health conditions governing intra-

Community trade in ovine and caprine animals**.

Chapter Il of Council Directive 2009/156/EC of 30 November 2009 on animal health conditions

governing the movement and importation from third countries of equidae™®.
Chapter Il of Council Directive 2009/158/EC of 30 November 2009 on animal health conditions

governing intra-Community trade in, and imports from third countries of, poultry and hatching
151

eggs .
Chapter 1l of Council Directive 92/65/EEC of 13 July 1992 laying down animal health
requirements governing trade in and imports into the Community of animals, semen, ova and
embryos not subject to animal health requirements laid down in specific Community rules
referred to in Annex A (1) to Directive 90/425/EEC™>2.

Chapter Il of Council Directive 89/556/EEC of 25 September 1989 on animal health conditions
governing intra-Community trade in and importation from third countries of embryos of

domestic animals of the bovine species'*>.

Chapter Il of Council Directive 88/407/EEC of 14 June 1988 laying down the animal health
requirements applicable to intra- Community trade in and imports of deep-frozen semen of
domestic animals of the bovine species™”.

Chapter Il of Council Directive 90/429/EEC of 26 June 1990 laying down the animal health
requirements applicable to intra- Community trade in and imports of semen of domestic animals
of the porcine species™”.

Chapter Il of Council Directive 2006/88/EC of 24 October 2006 on animal health requirements
for aquaculture animals and products thereof, and on the prevention and control of certain
diseases in aquatic animals™®.

Chapter Il of Regulation (EU) No 576/2013 of the European Parliament and of the Council of 12
June 2013 on the non-commercial movement of pet animals and repealing Regulation (EC) No
998/2003"".
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[Annex y+1]
Euratom

[Annex y+2]
List of administrative cooperation procedures referred to in Article 93

Enquiry procedures for transit, and in the context of export goods exiting the customs territory of
the Union or of the United Kingdom relating to the application of customs legislation (Regulation
(EU) No 952/2013).

Administrative cooperation between the Member States related to supplier's declarations on the
origin of goods, established for the purpose of preferential trade between the Union and certain
countries (Articles 61 to 66 of Implementing Regulation (EU) 2015/2447).

Investigative and coordination actions in the area of customs including, where applicable, any
subsequent legal proceedings until the related court decision becomes final, in accordance with
Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council**®, Council
Regulation (EC, Euratom) No 2988/95"°, Council Regulation (Euratom, EC) No 2185/96%°, Council
Regulation (EC) No 515/97*", including the exchange of information procedures and mechanisms
applied regarding cash controls (Regulation (EC) No 1889/2005 of the European Parliament and
of the Council'®), drug precursors (Council Regulation (EC) No 111/2005') and cultural goods
(Council Regulation (EC) No 116/2009'%).

Direct cooperation and exchange of information concerning export controls on dual-use items
(Article 19 of Council Regulation (EC) 428/2009"%).

For the verification of proofs of origin issued by third country authorities or agencies authorised
by them (special non-preferential import arrangements) (Article 59 of Implementing Regulation
(EU) 2015/2447) and for the verification of proofs of origin issued or made out by third country
authorities or exporters (preferential arrangements) (Articles 108 to 111 and 125 of
Implementing Regulation (EU) 2015/2447, Article 32 of Annex Il to Regulation 2016/1076 of the
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Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11
September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and
repealing Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council
Regulation (Euratom) No 1074/1999 (OJ L 248, 18.9.2013, p. 1).

Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European
Communities financial interests (0J L 312, 23.12.1995, p. 1).

Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot checks
and inspections carried out by the Commission in order to protect the European Communities'
financial interests against fraud and other irregularities (OJ L 292, 15.11.1996, p. 2).

Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative
authorities of the Member States and cooperation between the latter and the Commission to ensure
the correct application of the law on customs and agricultural matters (OJ L 82, 22.3.1997, p. 1).
Regulation (EC) No 1889/2005 of the European Parliament and of the Council of 26 October 2005 on
controls of cash entering or leaving the Community (OJ L 309, 25.11.2005, p. 9).

Council Regulation (EC) No 111/2005 of 22 December 2004 laying down rules for the monitoring of
trade between the Community and third countries in drug precursors (0J L 22, 26.1.2005, p. 1).
Council Regulation (EC) No 116/2009 of 18 December 2008 on the export of cultural goods (OJ L 39,
10.2.2009, p. 1).

Council Regulation (EC) No 428/2009 of 5 May 2009 setting up a Community regime for the control of
exports, transfer, brokering and transit of dual-use items (OJ L 134, 29.5.2009, p. 1).
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European Parliament and of the Council®®, Article 55 of Annex VI to Council Decision
2013/755/EU* and equivalent provisions in preferential Agreements.

[Annex y+3]
Rules of Procedure

[Annex y+4]
List of Network and information systems and databases referred in Articles 46 and 49

[Annex y+5]
Social security coordination

[INDICATIVE Annex y+6]
List of [acts/provisions] referred to in Article 123(6)

Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights.*®®
Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use,*® Directive 2001/82/EC of the
European Parliament and of the Council of 6 November 2001 on the Community code relating to
veterinary medicinal products,’’”® and Regulation (EC) No 726/2004 of the European Parliament
and of the Council of 31 March 2004 laying down Community procedures for the authorisation
and supervision of medicinal products for human and veterinary use and establishing a European
Medicines Agency.’*

Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December
2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals
(REACH), establishing a European Chemicals Agency."’?

Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009
concerning the placing of plant protection products on the market,"”> and Regulation (EC) No

166

167

168
169
170
171
172
173

120

Regulation (EU) 2016/1076 of the European Parliament and of the Council of 8 June 2016 applying the
arrangements for products originating in certain states which are part of the African, Caribbean and
Pacific (ACP) Group of States provided for in agreements establishing, or leading to the establishment
of, economic partnership agreements (OJ L 185, 8.7.2016, p. 1).

Council Decision 2013/755/EU of 25 November 2013 on the association of the overseas countries and
territories with the European Union (‘Overseas Association Decision’) (OJ L 344, 19.12.2013, p. 1).
0JL227,1.9.1994, p. 1.

0J L 311, 28.11.2001, p. 67.

0JL311,28.11.2001, p. 1.

0J L 136, 30.4.2004, p. 1.

0J L 396, 30.12.2006, p.1.

0J L 309, 24.11.2009, p. 1.
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396/2005 of the European Parliament and of the Council of 23 February 2005 on maximum
residue levels of pesticides in or on food and feed of plant and animal origin."”*

5. Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012
concerning the making available on the market and use of biocidal products."”

6. Regulation (EU) No 536/2014 of the European Parliament and of the Council of 16 April 2014 on
clinical trials on medicinal products for human use.'’®

4 0J L 70, 16.3.2005, p. 1.
17> 0J L 167, 27.6.2012, p. 1.
17e 0J L 158, 27.5.2014, p. 1.
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Verauflerung eines unentgeltlich bestellten Erbbaurechts kein privates VerauRerungsgeschaft

Leitsatze

1. Erbbauzinsen sind keine Anschaffungskosten i.S. des § 255 Abs. 1 HGB flir den Erwerb des Erbbaurechts,
sondern Entgelt fur die Nutzung des erbbaurechtsbelasteten Grundsticks.

2. Die "Anschaffung" eines Erbbaurechts i.S. des § 23 Abs. 1 Satz 1 Nr. 1 EStG setzt voraus, dass das Recht im
Zeitpunkt der Ubertragung bereits bestellt war und der Inhaber des bestehenden Rechts dieses auf den Erwerber
entgeltlich Gbertragt.

3. Zwischen einem unbebauten Grundstiick und einem nachfolgend fir dieses Grundstlick unentgeltlich bestellten
Erbbaurecht besteht keine --auch keine partielle-- Identitat i.S. der Rechtsprechung zum Erfordernis der Namlichkeit
von angeschafftem und innerhalb der Haltefrist verauRertem Wirtschaftsgut.

Tenor

Auf die Revision der Klagerin wird das Urteil des Finanzgerichts Kéln vom 25. Marz 2015 3 K 1265/12 aufgehoben.
Der Einkommensteuerbescheid fir 2005 sowie der Bescheid tber die gesonderte Feststellung des verbleibenden
Verlustvortrags zur Einkommensteuer auf den 31. Dezember 2005 --beide datierend vom 1. September 2011 und
jeweils in Gestalt der Einspruchsentscheidung vom 5. April 2012-- werden mit der MalRgabe geandert, dass die
bisher mit 688.160 EUR angesetzten Einkinfte der Klagerin aus privaten Verauflerungsgeschéaften aulRer Ansatz
bleiben.

Die Berechnung der Steuer wird dem Beklagten ubertragen.

Die Feststellungsklage des Beklagten wird abgewiesen.

Die Kosten des Revisionsverfahrens einschlieBlich der Kosten des Feststellungsverfahrens hat der Beklagte zu
tragen.

Tatbestand

1 Streitig ist, ob die Klagerin und Revisionsklagerin (Klagerin) mit der VerauRerung eines Erbbaurechts
--einschlieBlich eines von ihr als Erbbauberechtigte errichteten Gebaudes-- den Tatbestand eines privaten
VerauRerungsgeschaftes i.S. der §§ 22 Nr. 2, 23 Abs. 1 Satz 1 Nr. 1 des Einkommensteuergesetzes (EStG)
erfullt hat.

2 Die Klagerin wird im Streitjahr 2005 mit ihnrem Ehemann, dem Insolvenzschuldner, zusammen zur
Einkommensteuer veranlagt. Mit notariell beurkundetem Kaufvertrag vom 30. April 1999 erwarb die A-GbR,
deren Gesellschafter der Insolvenzschuldner und X waren, ein unbebautes Grundstiick in D, welches vormals
dem X zu Alleineigentum gehorte. Mit Erbbaurechtsvertrag gleichen Datums bestellte die A-GbR der Klagerin
an einer Teilflache des Grundstiicks ein Erbbaurecht mit einer Laufzeit von 20 Jahren, beginnend ab
Grundbucheintrag. Besitz, Nutzen und Lasten an der Teilflache gingen am 1. Juni 1999 auf die Klagerin Uber.
Nach Ziffer lll. des Erbbaurechtsvertrages schuldete die Klagerin einen monatlichen Erbbauzins in H6he von
3.000 DM; nach Ziffer XII. des Vertrages hatte die Klagerin u.a. die Vertragskosten, die Kosten des Vollzugs
der Urkunde und die Grunderwerbsteuer zu tragen. Noch im Jahr 1999 errichtete die Klagerin auf der mit dem
Erbbaurecht belasteten Teilflache des Grundstlicks ein Gebaude zum Betrieb eines ...-Restaurants.
AnschlieBend vermietete sie das Objekt an die F-GmbH.

3  Mit notariell beurkundetem Kaufvertrag vom 15. Februar 2005 verauRerten der Insolvenzschuldner, der
Gesellschafter X und die Klagerin den gesamten Grundbesitz an die A B.V. zum Kaufpreis von
1.784.600 EUR, wovon 1.484.600 EUR auf das Erbbaurecht mit dem aufstehenden Geb&ude und
300.000 EUR auf das Grundstiick entfielen. Das Erbbaurecht der Klagerin wurde im Zuge der Abwicklung des
Kaufvertrages geléscht.

4 Im Rahmen der Einkommensteuerveranlagung fiir das Streitjahr gab die Klagerin den Verauflerungsvorgang
zwar an, erklarte hieraus aber keinen VerauRerungsgewinn. Der Beklagte, Revisionsbeklagte und
Feststellungsklager (das Finanzamt --FA--) erlie® zunachst einen nach § 164 Abs. 1 der Abgabenordnung
(AO) unter dem Vorbehalt der Nachprifung stehenden Einkommensteuerbescheid flr das Streitjahr, in dem
er den Angaben der Klagerin in ihrer Einkommensteuererklarung folgte. Im Jahr 2010 fihrte das FA bei den
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Eheleuten eine Betriebspriifung durch, deren Gegenstand u.a. die Einkommensteuer des Streitjahres war.
Der Betriebsprufer vertrat die Auffassung, mit dem Abschluss des Vertrages Uber den Verkauf des
Erbbaurechts habe die Klagerin den Tatbestand eines privaten Verauferungsgeschafts i.S. des § 23 Abs. 1
Satz 1 Nr. 1 EStG erflillt; das Erbbaurecht sei im Jahr 1999 entgeltlich angeschafft und innerhalb der
malgeblichen Haltefrist wieder verauRert worden. Da hinsichtlich des Erbbaurechts ein privates
Verauflerungsgeschaft anzunehmen sei, sei das auf dem erbbaurechtsbelasteten Grundstiick errichtete
Gebaude in die Ermittlung des VerauRerungsgewinns mit einzubeziehen. Vor diesem Hintergrund erlieR® das
FA unter dem 1. September 2011 einen nach § 164 Abs. 2 AO geanderten Einkommensteuerbescheid fir das
Streitjahr, in dem ein VerauRerungsgewinn der Klagerin in Hohe von 688.160 EUR erfasst war, sowie einen
geanderten Verlustfeststellungsbescheid auf den 31. Dezember 2005, in dem der verbleibende Verlustvortrag
der Klager nunmehr mit 0 EUR festgestellt wurde. Der Vorbehalt der Nachpriifung wurde jeweils aufgehoben.
Die hiergegen gerichteten Einspriiche wies das FA als unbegriindet zuriick.

Die Klage hatte nur zum Teil Erfolg. Das Finanzgericht (FG) vertrat in seinem in Entscheidungen der
Finanzgerichte (EFG) 2015, 1528 verdffentlichten Urteil die Rechtsauffassung, dass die Klagerin mit der
VerauRerung des Erbbaurechts zusammen mit dem von ihr hergestellten Gebaude zwar nicht --wovon das
FA ausgegangen war-- ein privates Verauferungsgeschaft i.S. des § 23 Abs. 1 Satz 1 Nr. 1 EStG verwirklicht
habe. Der Vorgang sei jedoch nach § 23 Abs. 1 Satz 3 EStG steuerbar; das Gebaude sei nach § 23 Abs. 1
Satz 1 Nr. 1 Satz 2 Halbsatz 1 EStG in die Ermittlung des VerauRBerungsgewinns mit einzubeziehen. Das FG
ging insoweit davon aus, dass die Bestellung des Erbbaurechts zu Gunsten der Klagerin unter Begriindung
lediglich einer Erbbauzinsverpflichtung kein entgeltliches Anschaffungsgeschaft i.S. des § 23 Abs. 1 Satz 1
Nr. 1 Satz 1 EStG darstelle. Die Klagerin musse sich jedoch nach § 23 Abs. 1 Satz 3 EStG die Anschaffung
des unbebauten Grundstlicks --welches "teilidentisch" mit dem spater begriindeten Erbbaurecht sei-- durch
den Rechtsvorganger --die A-GbR-- zurechnen lassen. Der Gewinn aus dem steuerbaren privaten
Verauflerungsgeschaft sei jedoch vom FA zu hoch angesetzt worden und deshalb zu korrigieren.

Mit ihrer gegen das erstinstanzliche Urteil gerichteten Revision trugen die Klagerin und der
Insolvenzschuldner vor, das FG sei zu Unrecht von einer Anwendbarkeit des § 23 Abs. 1 Satz 3 EStG
ausgegangen; denn die A-GbR --als Rechtsvorganger-- habe das Erbbaurecht selbst nicht "angeschafft".
Dies entspreche im Ubrigen auch der Rechtsauffassung der Finanzverwaltung (Verweis auf das Schreiben
des Bundesministeriums der Finanzen --BMF-- vom 5. Oktober 2000, BStBI | 2000, 1383, Tz. 14 f.).

Wahrend des Revisionsverfahrens wurde mit Beschluss des Amtsgerichts ... vom ... Mai 2016 das
Insolvenzverfahren liber das Vermdgen des Insolvenzschuldners erdffnet. Zum Insolvenzverwalter wurde der
Feststellungsbeklagte bestellt, der den Steuerforderungen, die dem Revisionsverfahren zu Grunde liegen und
vom FA im Insolvenzverfahren zur Tabelle angemeldet worden sind, im Prifungstermin widersprochen hat.
Mit Schreiben vom 25. Januar 2017 hat das FA die Aufnahme des --mit der Eréffnung des
Insolvenzverfahrens nach § 155 der Finanzgerichtsordnung (FGO) i.V.m. § 240 Satz 1 der
Zivilprozessordnung (ZPO) voriibergehend unterbrochenen-- Rechtsstreits erklart.

Die Klagerin beantragt sinngeman,

das angefochtene Urteil des FG vom 25. Marz 2015 3 K 1265/12 aufzuheben und den
Einkommensteuerbescheid 2005 vom 1. September 2011 sowie den Bescheid Uber die gesonderte
Feststellung des verbleibenden Verlustvortrags zur Einkommensteuer auf den 31. Dezember 2005 vom

1. September 2011 --beide in Gestalt der Einspruchsentscheidung vom 5. April 2012-- mit der Maf3gabe zu

andern, dass die auf sie entfallenden Einkinfte aus privaten VerauRerungsgeschaften um 688.160 EUR
gemindert werden.

Das FA beantragt,
die Revision der Klagerin zurtiickzuweisen.

Es vertritt die Auffassung, das FG habe im Streitfall zu Recht ein steuerbares privates VerauRerungsgeschaft
angenommen.

Das FA --als Feststellungsklager-- beantragt ferner,

die sich aus dem Einkommensteuerbescheid vom 1. September 2011 ergebende Einkommensteuerforderung
mit dem Ziel der Beseitigung des vom Insolvenzverwalter erhobenen Widerspruchs zur Insolvenztabelle
festzustellen.

Die Klagerin beantragt sinngeman, die Feststellungsklage des FA abzuweisen.

Der Feststellungsbeklagte hat keinen Antrag gestellt.

Entscheidungsgriinde
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Die Revision der Klagerin ist begrindet; sie fuhrt zur Aufhebung der Vorentscheidung und zur Stattgabe der
Klage (§ 126 Abs. 3 Satz 1 Nr. 1 FGO). Das FG ist zu Unrecht davon ausgegangen, dass die Klagerin mit der
Verauflierung des ihr eingerdumten Erbbaurechts --einschlieflich des von ihr im Zuge der
Erbbauberechtigung errichteten Gebaudes-- den Tatbestand eines privaten VerauRerungsgeschafts i.S. der
§§ 22 Nr. 2, 23 Abs. 1 Satz 3 EStG erfullt hat.

1. Nach § 22 Nr. 2 EStG zahlen zu den sonstigen Einklinften (§ 2 Abs. 1 Satz 1 Nr. 7 EStG) auch solche aus
privaten VerauRerungsgeschaften i.S. des § 23 EStG. Diese umfassen gemall § 23 Abs. 1 Satz 1 Nr. 1 EStG
u.a. VerauBerungsgeschafte sowohl bei Grundstiicken als auch bei Rechten, die den Vorschriften des
birgerlichen Rechts tber Grundstlcke unterliegen, soweit der Zeitraum zwischen Anschaffung und
VeraulRerung nicht mehr als zehn Jahre betragt. Zu den Rechten, die den Vorschriften des burgerlichen
Rechts Gber Grundstlicke unterliegen, zahlt auch das Erbbaurecht.

a) Die in § 23 EStG verwendeten Begriffe "Anschaffung" und "Anschaffungskosten” sind i.S. des § 6 EStG
und des § 255 Abs. 1 des Handelsgesetzbuches (HGB) auszulegen (standige Rechtsprechung, z.B. Urteile
des Bundesfinanzhofs --BFH-- vom 19. August 2008 IX R 71/07, BFHE 222, 484, BStBI Il 2009, 13; vom

22. Mai 2003 IX R 9/00, BFHE 202, 309, BStBI Il 2003, 712). Unter Anschaffung bzw. Verauferung i.S. des
§ 23 EStG ist danach die entgeltliche Ubertragung eines Wirtschaftsguts auf einen Dritten zu verstehen (z.B.
BFH-Urteile vom 31. Januar 2017 IX R 26/16, BFHE 257, 78; vom 8. April 2003 IX R 1/01, BFH/NV 2003,
1171, und vom 2. Mai 2000 IX R 73/98, BFHE 192, 435, BStBI Il 2000, 614). Bei unentgeltlichem Erwerb ist
dem Einzelrechtsnachfolger die Anschaffung des Wirtschaftsguts durch den Rechtsvorganger zuzurechnen
(§ 23 Abs. 1 Satz 3 EStG). Anschaffungskosten sind nach § 255 Abs. 1 HGB u.a. die Aufwendungen, die
geleistet werden, um einen Vermdgensgegenstand zu erwerben.

b) Nach dem Wortlaut sowie dem Sinn und Zweck des § 23 EStG sollen innerhalb der VerauRerungsfrist
realisierte Wertadnderungen eines bestimmten Wirtschaftsguts im Privatvermdgen des Steuerpflichtigen der
Einkommensteuer unterworfen werden. Daraus ergibt sich das Erfordernis der Namlichkeit von
angeschafftem und innerhalb der Haltefristen veraufRertem Wirtschaftsgut, wobei Namlichkeit Identitat im
wirtschaftlichen Sinn bedeutet. Wirtschaftliche Teilidentitat ist grundsatzlich ausreichend, begriindet ein
privates VerauRRerungsgeschaft aber nur fur diesen Teil des betreffenden Wirtschaftsguts. Ob und in welchem
Umfang Namlichkeit gegeben ist oder ein anderes Wirtschaftsgut ("aliud") vorliegt, richtet sich nach einem
wertenden Vergleich von angeschafftem und verauRertem Wirtschaftsgut unter Berlicksichtigung der
Umstande des Einzelfalls. Mafigebliche Kriterien sind die Gleichartigkeit, Funktionsgleichheit und
Gleichwertigkeit von angeschafftem und verauBertem Wirtschaftsgut (BFH-Urteil vom 12. Juni 2013

IXR 31/12, BFHE 241, 557, BStBI 11 2013, 1011, m.w.N.).

2. Das Erbbaurecht ist in zivilrechtlicher Hinsicht seinem Wesensgehalt nach ein befristetes Nutzungsrecht.
Es umfasst zum einen die "verdinglichte" Befugnis des Erbbauberechtigten, das Grundsttick fortwahrend in
bestimmter Weise zu nutzen, und zum anderen die damit korrespondierende "verdinglichte" Verpflichtung des
Grundstuickseigentimers, diese Nutzung fortwahrend zu dulden. Damit steht das Erbbaurechtsverhaltnis
seinem Leistungsinhalt nach einem entgeltlichen, rein schuldrechtlichen Nutzungsverhaltnis wie Miete oder
Pacht nahe. Erbbauzinsen sind mithin --auch wenn sie in einem Einmalbetrag geleistet werden-- keine
Anschaffungskosten i.S. des § 255 Abs. 1 HGB fiir den Erwerb eines Wirtschaftsguts "Erbbaurecht”, sondern
allein Entgelt fir die Nutzung des Grundstiicks (BFH-Urteile vom 23. September 2003 IX R 65/02, BFHE 203,
355, BStBI 11 2005, 159, m.w.N.; vom 7. Méarz 2007 | R 60/06, BFHE 217, 100, BStBI Il 2007, 654).

Vor diesem Hintergrund setzt die "Anschaffung" eines Erbbaurechts tatbestandlich nicht nur voraus, dass das
Recht im Zeitpunkt der Ubertragung bereits vorhanden --d.h. "bestellt"-- war und der Inhaber des
bestehenden Rechts dieses auf den Erwerber Uibertragt, sondern auch, dass der Erwerber --der spatere
Erbbauberechtigte-- hierfir --ggf. neben einem laufenden oder in einem Einmalbetrag vorausbezahlten
Erbbauzins-- ein zusatzliches Entgelt leistet (s. BFH-Urteil vom 30. November 1976 VIII R 202/72, BFHE
120, 522, BStBI Il 1977, 384; vgl. auch allg. BFH-Urteile vom 30. November 2010 VIII R 58/07, BFHE 232,
337, BStBI 11 2011, 491; vom 22. September 1987 IX R 15/84, BFHE 151, 143, BStBI |l 1988, 250; Driien, in:
Kirchhof/Séhn/Mellinghoff --KSM--, EStG, § 21 Rz B 71, B 78; Wernsmann, in: KSM, a.a.0, § 23 Rz B 201
"Erbbaurecht"; Musil in Herrmann/Heuer/Raupach, § 23 EStG Rz 89; Blimich/Ratschow, § 23 EStG Rz 49,
60; Hoheisel in Littmann/Bitz/Pust, Das Einkommensteuerrecht, Kommentar, § 23 Rz 113; s.a. BMF-
Schreiben in BStBI | 2000, 1383 Tz. 14).

3. Nach diesen Grundsatzen hat die Klagerin das mit Erbbaurechtsvertrag vom 30. April 1999 zu ihren
Gunsten bestellte Erbbaurecht nicht --i.S. eines "abgeleiteten Erwerbs" (vgl. Wernsmann, in: KSM, a.a.O.,

§ 23 Rz B 65)-- nach § 23 Abs. 1 Satz 1 Nr. 1 EStG "angeschafft", da sie kein bestehendes Recht entgeltlich
erworben hat. Vielmehr wurde ihr seitens der A-GbR ein Erbbaurecht an dem unbebauten Grundstlick
unentgeltlich eingerdaumt. Auch die von der Klagerin getragenen Kosten gemaR Ziffer XII. des
Erbbaurechtsvertrages stellen keine Gegenleistung fiir dessen Einrdumung dar, sondern lediglich
Anschaffungsnebenkosten des Erbbaurechts (vgl. BFH-Urteile vom 8. Juni 1994 X R 51/91, BFHE 175, 76,
BStBI Il 1994, 779, zu Grunderwerbsteuer, Gerichtsgebihren und Fahrtkosten; vom 27. Juli 1994 X R 97/92,
BFHE 175, 115, BStBI 1l 1994, 934, zu Erschliefungskosten; s.a. Driien, in: KSM, a.a.0., § 21 Rz B 74).
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4. Eine andere rechtliche Bewertung folgt auch nicht aus der Regelung des § 23 Abs. 1 Satz 3 EStG.

a) Zwar sind im Falle des unentgeltlichen Erwerbs dem Einzelrechtsnachfolger die Anschaffung des
Wirtschaftsguts durch den Rechtsvorganger zuzurechnen; im Streitfall hat indes auch der Rechtsvorganger
--die A-GbR-- das von der Klagerin verauerte Erbbaurecht nicht i.S. des § 23 EStG "angeschafft", sondern
durch Bestellung erst "geschaffen" und mithin "hergestellt". In der Herstellung eines Wirtschaftsguts kann
aber keine Anschaffung gesehen werden (Wernsmann, in: KSM, a.a.0., § 23 Rz B 65).

b) Entgegen der Auffassung des FG fiihrt auch der Umstand, dass die A-GbR zwar nicht das spater von der
Klagerin verauerte Erbbaurecht, wohl aber jene Teilflache des Grundstiicks, auf dem das Erbbaurecht
bestellt wurde, entgeltlich angeschafft hat, nicht zur Anwendung der Regelung des § 23 Abs. 1 Satz 3 EStG.

Das Erbbaurecht hat eine Doppelnatur: Einerseits ist es ein dingliches (Nutzungs-)Recht an einem fremden
Grundstiick, andererseits aber auch ein grundstiicksgleiches Recht, das zivilrechtlich "wie" ein Grundstiick
behandelt wird (zur Anwendung des Grundstulicksrechts s. § 11 des Gesetzes uber das Erbbaurecht
--ErbbauRG--). Daraus folgt indes nicht, dass das Erbbaurecht auch als ein Teil des Grundeigentums
--gewissermalen als Eigentums-"Splitter"-- anzusehen ist (ebenso Drien, in: KSM, a.a.0., § 21 Rz B 71).
Vielmehr stellt das Erbbaurecht ein gegentiber dem Grundeigentum eigenstandiges Wirtschaftsgut dar, das
weder der Art noch der Funktion nach mit dem Eigentum vergleichbar ist. Dieser zivilrechtlichen Einordnung
folgt in steuerrechtlicher Hinsicht die Regelung in § 23 Abs. 1 Satz 1 Nr. 1 EStG, die explizit zwischen
Grundstiicken auf der einen Seite und Rechten, die, wie das Erbbaurecht, den Vorschriften des burgerlichen
Rechts Uber Grundstiicke unterliegen, auf der anderen Seite unterscheidet. Sind indes die Kriterien
"Gleichartigkeit" und "Funktionsgleichheit" schon nicht erfullt, kann zwischen einem unbebauten Grundstlick
und einem nachfolgend fir dieses Grundstlick bestellten Erbbaurecht keine --auch keine partielle-- Identitat
i.S. der Rechtsprechung zum Erfordernis der Namlichkeit von angeschafftem und innerhalb der Haltefristen
veraulRertem Wirtschaftsgut bestehen.

c) Etwas anderes folgt auch nicht aus dem BFH-Urteil in BFHE 241, 557, BStBI 11 2013, 1011. In jenem Fall
hatten die Steuerpflichtigen ein Erbbaurecht im Wege der Gesamtrechtsnachfolge unentgeltlich erworben,
sodann das Eigentum am (belasteten) Grundstiick entgeltlich angeschafft und --nach Léschung des
Erbbaurechts-- entgeltlich weiter Gibertragen. Der Senat hatte darin ein privates Verauferungsgeschaft
gesehen, soweit das Eigentum am Grundstiick in unterschiedlichem Zustand (belastet bzw. unbelastet)
angeschafft und wieder veraufRRert worden ist. Der Sachverhalt des Streitfalles ist damit nicht vergleichbar:
Vorliegend hat die A-GbR --als Rechtsvorganger-- ein unbelastetes Grundstiick erworben, wahrend die
Klagerin ein Erbbaurecht verauRert hat.

5. Die Sache ist spruchreif. Nach dem gemaR § 118 Abs. 2 FGO bindend festgestellten Sachverhalt hat die
Klagerin durch die VeraufRerung des Erbbaurechts den Tatbestand eines privaten VerduRerungsgeschafts i.S.
des § 23 EStG nicht verwirklicht. Die Revision der Klagerin ist daher begriindet.

Die Feststellungsklage des FA ist zuldssig, jedoch nicht begriindet; sie war daher abzuweisen.

1. Mit der Eréffnung des Insolvenzverfahrens Gber das Vermdgen des Insolvenzschuldners wurde das
Verfahren vor dem BFH nach § 155 FGO i.V.m. § 240 Satz 1 ZPO unterbrochen. Der Insolvenzverwalter hat
den dem Revisionsverfahren zugrunde liegenden Steuerforderungen im Prifungstermin widersprochen. Mit
der Aufnahme des Rechtsstreits seitens des FA hat sich das urspringliche Anfechtungsverfahren --soweit es
den Insolvenzschuldner betrifft-- in ein Insolvenzfeststellungsverfahren gewandelt. Gegenstand des als
Passivprozess aufgenommenen Rechtsstreits ist die Beseitigung des Widerspruchs des Insolvenzverwalters
durch Feststellung der im Prifungstermin geltend gemachten Steuerforderungen zur Tabelle. Das FA hat
--als Feststellungsklager-- seinen Antrag in zutreffender Weise umgestellt; der Insolvenzverwalter ist, da er
selbst den Rechtsstreit nicht aufgenommen hat, am Verfahren als Feststellungsbeklagter beteiligt.

2. Die dem Revisionsverfahren zugrunde liegenden, vom FA im Prifungstermin geltend gemachten
Steuerforderungen bestehen nicht. Der Senat verweist insoweit auf die vorstehenden Entscheidungsgriinde
unter Il. Die Feststellungsklage kann daher keinen Erfolg haben.

3. Die Kostenentscheidung hinsichtlich beider Verfahren beruht auf § 135 Abs. 1 FGO.
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BUNDESFINANZHOF Urteil vom 6.12.2017, VIR 68/15
ECLI:DE:BFH:2017:U.061217.VIR68.15.0

Grundstickstausch: Ermittlung der Anschaffungskosten bei Grundstiicksentnahme

Leitsatze

1. Wird ein Grundstiick aus dem Betriebsvermdgen entnommen, ist bei einer Gewinnermittlung nach § 4 Abs. 3 EStG
der Entnahmegewinn durch Abzug der Anschaffungskosten vom Entnahmewert (Teilwert) des Grundstuicks zu
ermitteln. Dies gilt auch dann, wenn es vor Jahren im Wege der Tauschs gegen ein anderes betriebliches
Grundstiick erworben, der hierbei erzielte Verauflerungsgewinn seinerzeit aber nicht erklart wurde.

2. Der Steuerpflichtige ist in diesem Fall nicht so zu stellen, als habe er bei dem Grundstiickstausch von seinem
Wahlrecht nach § 6¢i.V.m. § 6b EStG Gebrauch gemacht.

3. Aus dem BFH-Urteil vom 14. Dezember 1999 IX R 62/96 (BFHE 190, 438, BStBI Il 2000, 656) ist kein allgemeiner
Grundsatz abzuleiten, dass Steuerpflichtige, die in ihrer Einkommensteuererklarung aufgedeckte stille Reserven aus
einer VerauRerung oder Entnahme nicht erklart haben, hinsichtlich weiterer Geschaftsvorfalle so zu stellen sind, als
habe es die Gewinnrealisierung nicht gegeben.

Tenor

Auf die Revision des Klagers wird das Urteil des Finanzgerichts Rheinland-Pfalz vom 14. Mai 2014 2 K 1454/13
aufgehoben.

Die Sache wird an das Finanzgericht Rheinland-Pfalz zuriickverwiesen.

Diesem wird die Entscheidung uber die Kosten des Revisionsverfahrens Gbertragen.

Tatbestand

1 Die Beteiligten streiten im Revisionsverfahren nur noch uber die Hohe eines Entnahmegewinns.

2  Der Klager und Revisionsklager (Klager) ist der Alleinerbe seiner im Jahr 2010 verstorbenen Ehefrau (E).
Diese hatte bis zu ihrem Tod aus der Verpachtung landwirtschaftlicher Flachen sowie einer in geringem
Umfang betriebenen Eigenbewirtschaftung Einkinfte aus Land- und Forstwirtschaft erzielt, die sie nach § 4
Abs. 3 des Einkommensteuergesetzes (EStG) ermittelte.

3  E war seit Anfang der sechziger Jahre Alleineigentimerin verschiedener Ackerflachen in der Gemarkung N
gewesen. Nach deren Einbringung in ein im Jahr 1972 durchgefiihrtes Umlegungsverfahren gingen hieraus
u.a. die Flurstlicke A (Ackerland) sowie B (Bauplatz) hervor. Die Ackerflache A wurde im Jahr 1984 aufgeteilt
in die Flurstiicke C (Streifen von 120 gm) sowie D (Weingarten von 1 895 gm).

4 Mit notariellem Vertrag vom ... Januar 1984 tauschte E die Grundstiicke B (Bauplatz) sowie C (Streifen von
120 gm) gegen die Flursticke F (Ackerland, spater Bauplatz von 556 gm) sowie G (Weingarten von
1 023 gm). GemaR lll. der notariellen Urkunde gingen die Beteiligten des Grundstiickstauschs von einem
Wert der Tauschobjekte in Héhe von 50.000 DM aus.

5  E erklarte weder im Wirtschaftsjahr 1983/1984 noch in einem spateren Wirtschaftsjahr einen Gewinn aus dem
Grundstlckstausch.

6  Mit notariellem Vertrag vom ... August 2008 Ubertrug E die Grundstiicke D (Weingarten zu 1 895 gm) sowie F
(Bauplatz zu 556 gm) unentgeltlich ihrem Sohn.

7  Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) sah darin eine Entnahme. Die Ubertragung des
Weinbergs lieR das FA erklarungsgemaf unbericksichtigt, weil sich hieraus ein nach § 55 Abs. 6 EStG nicht
abzugsfahiger Entnahmeverlust ergab. Den Wert des Bauplatzes ermittelte es im Einspruchsverfahren zuletzt
mit 108.225 EUR (555 gm x 195 EUR), wovon es einen nach § 55 EStG ermittelten Buchwert zum 1. Januar
1970 von 963 EUR abzog. Diesen Wert hatte es anteilig aus der Summe der Buchwerte nach § 55 EStG der
im Tauschvertrag hingegebenen Flurstiicke errechnet. Den sich hieraus ergebenden Entnahmegewinn in
Hohe von 107.262 EUR berUcksichtigte das FA gemaR § 4a Abs. 2 Nr. 1 EStG je zur Halfte in den
Einkommensteuerbescheiden 2008 und 2009 (Streitjahre).
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Die hiergegen gerichtete Klage wies das Finanzgericht (FG) aus den in Entscheidungen der Finanzgerichte
(EFG) 2015, 1685 verdffentlichten Griinden ab.

Mit seiner Revision, mit der sich der Klager nur noch gegen die Hohe des Entnahmegewinns wendet, rigt er
eine Verletzung materiellen Rechts.

Er beantragt,

das Urteil des FG Rheinland-Pfalz vom 14. Mai 2014 2 K 1454/13 aufzuheben und die
Einkommensteuerbescheide 2008 und 2009 jeweils vom 19. Marz 2012 in Gestalt der
Einspruchsentscheidung vom 14. Marz 2013 dahingehend zu andern, dass die Einkunfte aus Land- und
Forstwirtschaft um jeweils 19.723 EUR auf 34.338 EUR (2008) und auf 34.349 EUR (2009) gemindert werden
und die Einkommensteuer fir 2008 auf 5.166 EUR und fur 2009 auf 4.937 EUR festgesetzt wird.

Das FA beantragt,
die Revision als unbegriindet zuriickzuweisen.
Entscheidungsgriinde

Die Revision ist begriindet. Das FG hat rechtsfehlerhaft die tatsachlichen Anschaffungskosten des Flurstiicks
F nicht ermittelt und seiner Entscheidung damit einen unzutreffenden Entnahmegewinn zugrunde gelegt. Da
der Senat mangels hinreichender Feststellungen nicht in der Sache selbst entscheiden kann, ist das
angefochtene Urteil aufzuheben und die Sache an das FG zur anderweitigen Verhandlung und Entscheidung
zurtickzuverweisen (§ 126 Abs. 3 Satz 1 Nr. 2 der Finanzgerichtsordnung --FGO--).

1. Das FG ist zu Recht davon ausgegangen, dass das streitbefangene Flurstiick F zum Betriebsvermégen
des land- und forstwirtschaftlichen Betriebs der E gehdrte.

Zum Betriebsvermdgen gehdren alle Wirtschaftsguter, die aus betrieblicher Veranlassung angeschafft,
hergestellt oder eingelegt werden. Eine betriebliche Veranlassung liegt vor, wenn ein objektiver
wirtschaftlicher oder tatsachlicher Zusammenhang mit dem Betrieb besteht. Dieser Zusammenhang wird
unabhangig von der tatsachlichen oder beabsichtigten Nutzung des Wirtschaftsguts dadurch hergestellt, dass
die Anschaffung als solche ein betrieblicher Vorgang ist. Dies ist insbesondere dann der Fall, wenn das
angeschaffte Wirtschaftsgut Entgelt fur ein weggegebenes Wirtschaftsgut des Betriebsvermdgens oder fur
eine sonstige Wertabgabe aus dem Betriebsvermdgen ist. Dann ist der Zugang des angeschafften
Gegenstands zum Betriebsvermogen notwendige Folge des betrieblich veranlassten Erwerbs (Urteile des
Bundesfinanzhofs --BFH-- vom 9. August 1989 X R 20/86, BFHE 158, 316, BStBI 1l 1990, 128; vom

11. November 1987 | R 7/84, BFHE 152, 84, BStBI Il 1988, 424, m.w.N.). Dies gilt auch dann, wenn die
Bilanzierung oder sonstige Erfassung in den Blchern des Steuerpflichtigen unterblieben ist (BFH-Urteil in
BFHE 158, 316, BStBI 1l 1990, 128).

Hiernach sind die als Gegenleistung fiir die Ubertragung der betrieblichen Grundstiicke mit notariellem
Vertrag vom ... Januar 1984 erworbenen Flurstliicke Betriebsvermdgen des land- und forstwirtschaftlichen
Betriebs der E geworden.

2. Das FG hat auch zutreffend entschieden, dass E das streitbefangene Flurstiick F mit der Ubertragung auf
ihren Sohn fur betriebsfremde Zwecke verwendet und damit aus dem Betriebsvermdgen entnommen hat (§ 4
Abs. 1 Satz 2 EStG). Eine Entnahme in einem friiheren Wirtschaftsjahr konnte das FG nicht feststellen. Da
dies im Revisionsverfahren zwischen den Beteiligten nicht mehr im Streit ist, sieht der Senat insoweit von
weiteren Ausfihrungen ab.

3. Ferner hat das FG den Entnahmewert dieses Grundstlicks in nicht zu beanstandender Weise mit
108.225 EUR errechnet.

Entnahmen des Steuerpflichtigen fir sich, fiir seinen Haushalt oder fur andere betriebsfremde Zwecke sind
mit dem Teilwert anzusetzen (§ 6 Abs. 1 Nr. 4 Satz 1 EStG). Das FA hat den Teilwert des streitbefangenen
Grundstlicks im Entnahmezeitpunkt mit 108.225 EUR angenommen und diesen Wert anhand des
Bodenrichtwerts (§ 196 des Baugesetzbuchs) von 195 EUR je gm ermittelt (zur Wertermittlung nach dem
Bodenrichtwert s. zuletzt BFH-Urteil vom 21. September 2016 X R 58/14, BFH/NV 2017, 275, m.w.N.). Dies
ist nicht zu beanstanden. Da dieser Wert zwischen den Beteiligten nicht streitig ist, sieht der Senat auch
insoweit von einer ndheren Begriindung ab.

4. Das FG hat aber den Entnahmegewinn unzutreffend ermittelt, weil es statt der tatsachlichen
Anschaffungskosten des Flursticks F nur den Wert nach § 55 EStG von dem Entnahmewert abgezogen hat.
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a) Von dem Teilwert des entnommenen Wirtschaftsguts sind bei einer Gewinnermittiung nach § 4 Abs. 3
EStG die Anschaffungskosten fur den Grund und Boden im Zeitpunkt der Entnahme als Betriebsausgaben
abzuziehen (§ 4 Abs. 3 Satz 4 EStG). Da E das ihrem Sohn Ubertragene Grundstiick im Wege des Tauschs
erworben hat, bemessen sich die Anschaffungskosten nach dem gemeinen Wert der hingegebenen
Wirtschaftsguter. Diese jetzt in § 6 Abs. 6 Satz 1 EStG enthaltene Regelung galt auch schon vor Einfiihrung
des § 6 Abs. 6 EStG (BFH-Urteile vom 14. Dezember 1982 VIII R 53/81, BFHE 137, 339, BStBI Il 1983, 303;
vom 25. Januar 1984 | R 183/81, BFHE 140, 538, BStBI || 1984, 422). Da E im Gegenzug flur den Erwerb der
Grundstlicke F und G die betrieblichen Flurstiicke B und C ubereignen musste, betrugen demnach die
Anschaffungskosten fir die beiden erworbenen Grundstiicke die Summe der gemeinen Werte der
hingegebenen Grundstiicke. Die Beteiligten selbst haben in der Urkunde keinen Aufteilungsmafistab
festgelegt, sodass der gemeine Wert der beiden hingegebenen Grundstlicke nach dem Verhaltnis der
gemeinen Werte der erworbenen Grundstiicke aufzuteilen ist (BFH-Urteil vom 2. April 2008 IX R 18/06, BFHE
221, 1, BStBI 11 2008, 679).

b) Das FG hat abweichend hiervon vom Entnahmewert nur die (anteiligen) Anschaffungskosten der im Wege
des Tauschs verauRerten Flurstiicke B und C nach § 55 EStG abgezogen und dies damit begriindet, die
Ermittlung des gemeinen Werts der hingegebenen Grundstlicke sei entbehrlich, weil der Klager so zu stellen
sei, als habe E den aus dem Grundstiickstausch erzielten VerauRerungsgewinn gemaf § 6¢c i.V.m. § 6b EStG
neutralisiert. Dies halt einer revisionsrechtlichen Priifung nicht stand.

aa) Steuerpflichtige, die Grund und Boden veraufiern, kdnnen nach § 6b Abs. 1 EStG und bei Vorliegen der in
§ 6b Abs. 4 EStG genannten Voraussetzungen im Wirtschaftsjahr der VerauRRerung einen Betrag bis zur
Hohe des bei der VerauRerung entstandenen Gewinns von Anschaffungs- und Herstellungskosten
bestimmter anderer Wirtschaftsglter abziehen. Soweit dieser Abzug nicht vorgenommen wird, kann im
Wirtschaftsjahr der VeraufRerung eine den Gewinn mindernde Ruicklage gebildet werden (§ 6b Abs. 3 Satz 1
EStG). Ermittelt der Steuerpflichtige seinen Gewinn nach § 4 Abs. 3 EStG, ist § 6b EStG mit Ausnahme des

§ 6b Abs. 4 Satz 1 Nr. 1 EStG entsprechend anzuwenden (z.B. BFH-Urteil vom 10. Marz 2016 IV R 41/13,
BFHE 253, 337, BStBI 11 2016, 984).

§ 6b EStG raumt Steuerpflichtigen, die ihren Gewinn nach § 4 Abs. 1 EStG oder § 5 EStG ermitteln,
hinsichtlich der Ubertragung stiller Reserven Wahirechte ein. Der Steuerpflichtige kann stille Reserven unter
den in § 6b EStG naher beschriebenen Voraussetzungen lbertragen oder in eine Ricklage stellen, er muss
es aber nicht (z.B. BFH-Urteile vom 19. Dezember 2012 |V R 41/09, BFHE 240, 73, BStBI 11 2013, 313,

Rz 33; vom 30. August 2001 IV R 30/99, BFHE 196, 507, BStBI 11 2002, 49, und vom 17. September 1987
IV R 8/86, BFHE 151, 139, BStBI Il 1988, 55). Entsprechendes gilt gemaR § 6¢c EStG fur Steuerpflichtige, die
ihren Gewinn nach § 4 Abs. 3 EStG ermitteln.

Die in § 6b Abs. 1 und 3 EStG gewahrten Wahlrechte sind sog. Bilanzierungswahlrechte, die durch einen
Abzug des VerauRerungsgewinns von den Anschaffungskosten eines Ersatzwirtschaftsguts oder Bildung
einer Ricklage in der Steuerbilanz bzw. bei der VerauRRerung von Sonderbetriebsvermdégen in der jeweiligen
Sonderbilanz ausgeubt werden (u.a. BFH-Urteil in BFHE 240, 73, BStBI Il 2013, 313, m.w.N.). Wird der
Gewinn nach § 4 Abs. 3 EStG ermittelt, gilt auf Grund der in § 6¢c EStG angeordneten entsprechenden
Anwendung des § 6b EStG nichts anderes. Das auf Gewinnubertragung gerichtete Wahlrecht nach § 6¢

Abs. 1 Satz 1i.V.m. § 6b Abs. 1 und Abs. 3 Satz 1 EStG wird in der Gewinnermittlung des VerauRerungsjahrs
durch Abzug von den Anschaffungs- oder Herstellungskosten des Reinvestitionsguts oder Bildung einer
Rucklage ausgelbt, die bei der Gewinnermittlung nach § 4 Abs. 3 EStG als Betriebsausgabe vorzunehmen
ist (§ 6¢c Abs. 1 Satz 2 EStG; BFH-Beschluss vom 11. Juni 2014 IV B 46/13, BFH/NV 2014, 1369; BFH-Urteil
in BFHE 196, 507, BStBI 11 2002, 49). Die Ausiibung des Wahlrechts setzt demnach voraus, dass zunachst
ein Gewinn nach § 6¢i.V.m. § 6b Abs. 2 EStG erklart, der sodann durch Abzug einer Betriebsausgabe wieder
neutralisiert wird. Uberdies sind die weiteren Voraussetzungen des § 6¢ Abs. 2 EStG zu beachten.

bb) E hat im Wirtschaftsjahr 1983/1984 weder einen Gewinn aus dem Grundstiickstausch ausgewiesen noch
hat sie die Anschaffungskosten der erworbenen Flurstliicke durch Ansatz einer Betriebsausgabe in namlicher
Hohe gemindert. Sie hat damit ihr Wahlrecht nach § 6¢ Abs. 1 Satz 1 i.V.m. § 6b Abs. 1 EStG nicht ausgedibt.
Ihr Verhalten kann auch nicht als konkludenter Antrag aufgefasst werden. Erforderlich hierfiir ware eine
AuRerung in der Gewinnermittiung oder den dieser beigefiigten Unterlagen gewesen, die inrem objektiven
Gehalt nach eindeutig nur den Schluss zugelassen hatte, E habe den durch Tausch realisierten
Verauflerungsgewinn nach § 6¢ i.V.m. § 6b Abs. 1 EStG neutralisieren wollen. Derartige Umsténde hat das
FG jedoch nicht festgestellt. Zwar war der VerauRerungsgewinn in der Gewinnermittlung nicht enthalten. Dies
rechtfertigt jedoch nicht den Schluss, E habe diesen Gewinn auf die Anschaffungskosten der eingetauschten
Grundstticke tbertragen wollen (BFH-Urteil vom 25. September 2014 IV R 44/11, BFHE 246, 470, BStBI Il
2015, 470, Rz 30, zur Riicklage fiir Ersatzbeschaffung).

c) Entgegen der Auffassung des FA folgt auch nicht aus dem BFH-Urteil vom 14. Dezember 1999 IX R 62/96
(BFHE 190, 438, BStBI Il 2000, 656), dass statt der tatsachlichen Anschaffungskosten der erworbenen
Flursticke die historischen Anschaffungskosten bzw. die Werte nach § 55 EStG fir die beiden
weggetauschten Grundstiicke anzusetzen sind. Denn dieses Urteil trifft nur Aussagen zur
Bemessungsgrundlage von Absetzungen fiir Abnutzung (AfA) eines nach Betriebsaufgabe weiterhin zur
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Erzielung von Einkiinften genutzten Wirtschaftsguts und behandelt daher einen mit dem Streitfall nicht
vergleichbaren Sachverhalt.

aa) Die Uberfiihrung eines Wirtschaftsguts aus dem Betriebsvermégen in das Privatvermdgen ist mangels
Anderung des Rechtstragers keine Verauferung und spiegelbildlich auch keine Anschaffung, sodass sich
hierdurch grundsatzlich die (historischen) Anschaffungskosten des Wirtschaftsguts nicht erhdhen. Gleichwohl
behandelt die Rechtsprechung die Entnahme eines abnutzbaren Wirtschaftsguts als anschaffungsahnlichen
Vorgang, wenn das Wirtschaftsgut weiterhin zur Erzielung von Einkulnften aus Vermietung und Verpachtung
genutzt wird; der Teilwert oder im Fall der Betriebsaufgabe der gemeine Wert ist dann kiinftig die Grundlage
fur die Bemessung der AfA (z.B. BFH-Urteile vom 9. August 1983 VIII R 177/80, BFHE 139, 187, BStBI Il
1983, 759; vom 29. April 1992 XI R 5/90, BFHE 168, 161, BStBI Il 1992, 969, und in BFHE 190, 438, BStBI I
2000, 656; s.a. BFH-Urteile vom 13. April 2010 IX R 22/09, BFHE 229, 189, BStBI Il 2010, 790; vom 24. Juni
2008 IX R 58/05, BFHE 222, 367, BStBI 11 2008, 872, am Ende zu § 17 EStG).

Der hohere Entnahmewert ersetzt die historischen Anschaffungskosten jedoch nur, soweit die bei Entnahme
vorhandenen stillen Reserven schon besteuert wurden oder noch besteuert werden kénnen. Denn nur
insoweit werden die als Betriebsausgaben beriicksichtigten AfA (teilweise) wieder riickgangig gemacht. Der
Zweck des § 7 EStG gebietet dann eine ergebnismindernde Beriicksichtigung bei den Einkiinften aus
Vermietung und Verpachtung. Ist eine Betriebsaufgabe oder eine Entnahme steuerlich nicht erfasst worden
oder auf Grund einer Sondervorschrift steuerlich nicht zu erfassen gewesen, bilden die historischen
Anschaffungskosten weiterhin die Grundlage fur die Bemessung der AfA (z.B. BFH-Urteile vom 3. Mai 1994
IXR 59/92, BFHE 174, 422, BStBI 1l 1994, 749; vom 10. Mai 1995 IX R 54/91, BFH/NV 1995, 1055; in BFHE
190, 438, BStBI Il 2000, 656; in BFHE 229, 189, BStBI 11 2010, 790, zu § 17 EStG).

bb) Im Streitfall geht es nicht um einen anschaffungsahnlichen Vorgang, sondern um eine tatsachliche
Anschaffung. E hat durch Vertrag vom ... Januar 1984 die Grundstiicke F und G von einem anderen
Rechtstrager erworben und hierfiir als Gegenleistung zwei betriebliche Grundstiicke lbereignet. Die ihr
hierdurch erwachsenen Anschaffungskosten in Hohe des gemeinen Werts der Gibertragenen Grundstiicke
sind gemaR § 4 Abs. 3 Satz 4 EStG zwingend als Betriebsausgaben zu erfassen. Aus vorgenannter
Rechtsprechung lasst sich kein allgemeiner Grundsatz ableiten, dass Steuerpflichtige, die in ihrer
Einkommensteuererklarung aufgedeckte stille Reserven aus einer Veraufierung oder Entnahme nicht
erklaren, hinsichtlich weiterer Geschaftsvorfélle --entgegen gesetzlicher Vorgaben-- so zu stellen sind, als
habe es die Gewinnrealisierung nicht gegeben.

5. Das FG ist in seinem Urteil von anderen Rechtsgrundsatzen ausgegangen. Sein Urteil ist daher
aufzuheben. Die Sache ist jedoch nicht spruchreif, da der Senat anhand der Feststellungen des FG die
Anschaffungskosten des Flurstiicks F nicht bestimmen kann.

6. Die Ubertragung der Kostenentscheidung folgt aus § 143 Abs. 2 FGO.
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