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EU: Erste Orientierungsaussprache zur Mindestbesteuerung im Ecofin

Am 18.01.2022 hat eine Sitzung des Ecofin-Rats stattgefunden. Dabei kam es
zur ersten Orientierungsaussprache der EU-Wirtschafts- und Finanzminister zum
Richtlinienvorschlag der EU-Kommission tber die Umsetzung der effektiven Min-
destbesteuerung in der EU.

Dabei haben sich die meisten EU-Mitgliedstaaten fur eine rasche Einigung aus-
gesprochen. Diese solle sich eng an der OECD-Vereinbarung orientieren. Auch
Bundesfinanzminister Lindner stellte sich hinter den ambitionierten Implementie-
rungszeitplan, der eine Umsetzung beider Saulen zum 01.01.2023 vorsieht. Zu-
gleich betonte Lindner, dass Deutschland eine ,technisch-rechtliche Verknipfung
zwischen beiden Saulen kritisch” sehe. Es gebe fraglos eine ,politische Verbin-
dung“ zwischen beiden Saulen. Die ,beste Wahrscheinlichkeit, um Fortschritte
bei Saule 1 zu erzielen® sei es jedoch, ,bei Saule 2 Fortschritte zu erzielen und
diese schnellstmdglich umzusetzen®. Wichtig sei, das ,gegenwartige Momentum
aufrecht” zu erhalten.

Der franzdsische EU-Ratsvorsitz méchte bereits auf der fiir den 15.03.2022 an-
gesetzten Sitzung des ECOFIN-Rates eine politische Einigung tber den Richtli-
nienvorschlag erzielen. Hierfir sind im Januar und Februar mehrere Ratsarbeits-
gruppensitzungen vorgesehen, bei denen die Vorschriften nhacheinander durch-
gesprochen werden sollen. Es ware ,sehr gut fur die EU“, wenn die EU als Erste
die globale Mindeststeuer umsetzen wirde, so der franzdsische Finanzminister
Le Maire. Frankreich strebt damit eine Einigung vor den franzdsischen Prasident-
schaftswahlen an, die am 10.04.2022 beginnen.

Einige EU-Mitgliedstaaten (Polen, Schweden, Estland, Zypern, Slowenien, Finn-
land, Slowakei, Ungarn, Italien, Luxemburg, Tschechische Republik und Malta)
auRerten Bedenken hinsichtlich des straffen Zeitplans zur Umsetzung der globa-
len effektiven Mindestbesteuerung bzw. forderten weitergehende Folgenabschét-
zungen ein. Hinsichtlich einer formellen Verknipfung beider Saulen zeigte sich
ein heterogenes Bild: Wahrend sich Polen, Ungarn, Kroatien und in abge-
schwachter Form auch Litauen fir eine solche formelle Verknipfung ausgespro-
chen hatten, wurde dies von den Vertretern Frankreichs, der Niederlande, Finn-
lands, Portugals, Italiens, Spaniens und Danemarks abgelehnt.

Auch aufRerhalb der EU beginnt die Implementierung der effektiven Mindestbe-
steuerung. So hat das Vereinigte Kénigreich am 11.01.2022 eine o6ffentliche Kon-
sultation veréffentlicht. Diese dauert 12 Wochen und ist, ebenso wie der Richtli-
nienentwurf der EU-Kommission, eng an die Model Rules der OECD angelehnt.

BMF: Stand der Doppelbesteuerungsabkommen und anderer Abkommen im
Steuerbereich sowie der Abkommensverhandlungen am 01.01.2022

Mit BMF-Schreiben vom 19.01.2022 wurde eine aktuelle Ubersicht tiber den der-
zeitigen Stand (01.01.2022) der Doppelbesteuerungsabkommen und anderer Ab-
kommen sowie der Abkommensverhandlungen verdéffentlicht.
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BMF: Coronahilfen nun auch bei der Erbschaft- und Schenkungsteuer

Wie von Wirtschaftsverb&nden schon lange eingefordert, wollen Bund und L&an-
der mit einer befristeten Sonderregelung nun doch verhindern, dass in Corona-
Krisenféllen nachtraglich Erbschaftsteuer erhoben wird — und dadurch ohnehin
unter der Coronakrise leidende Unternehmen zusétzlich belastet werden.

Die gleich lautenden Erlasse der obersten Finanzbehdérden der Léander vom
30.12.2021 sollen den fur Erbschaft- und Schenkungsteuer zustandigen Finanz-
amtern die Mdglichkeit er6ffnen, zu prifen, ob im Einzelfall auf eine ggf. anteilige
Nacherhebung der Erbschaft- oder Schenkungsteuer verzichtet werden kann,
wenngleich die gesetzlich vorgeschriebenen Mindestlohnsummen nicht erreicht
werden. Im Ergebnis kann eine abweichende Festsetzung nach § 163 Abs. 1 AO
vorgenommen oder ein Erlass nach § 227 AO aus sachlichen Griinden gewéhrt
werden.

Grundsatzlich gibt es bei der Inanspruchnahme der Betriebsvermégensvergins-
tigungen eine Nachbetrachtungsperiode von flnf oder sieben Jahren, innerhalb
derer die Ubertragenen Unternehmen eine bestimmte Mindestlohnsumme aus-
zahlen missen. Die Regelung ist nachvollziehbar, da die umfassende Steuerver-
schonung in erster Linie damit zu begriinden ist, dass die Unternehmen Arbeits-
platze erhalten und schaffen. Sofern die Unternehmen aber kurz nach Ubertra-
gung der Unternehmensanteile in groRem Mafle Arbeitsplatze abbauen, wird der
Begunstigungszweck nicht erreicht. In der Coronakrise kommt es jedoch vielfach
zu einem unverschuldeten Abbau von Arbeitsplatzen. Kann man dies dann dem
Unternehmer anlasten und ihn durch Nacherhebung von Erbschaft- oder Schen-
kungsteuer zu noch einschneidenderen MaRRnahmen nétigen?

Wenn die Pandemie fiir die Unterschreitung der Mindestlohnsumme verantwort-
lich ist, kann nun im Einzelfall von der Nacherhebung Abstand genommen wer-
den. Von der Kausalitéat kann laut Erlass zumindest dann ausgegangen werden,
wenn kumulativ (1) von Anfang Marz 2020 bis Ende Juni 2022 die rechnerisch er-
forderliche Lohnsumme unterschritten wurde, (2) Kurzarbeitergeld an den Betrieb
gezahlt wurde und (3) der Betrieb einer Branche angehort, die von einer verord-
neten SchlieBung unmittelbar betroffen war.

Liegen die genannten drei Umstande nicht kumulativ vor, ist im Einzelfall zu pri-
fen, ob dennoch von der erforderlichen Kausalitat ausgegangen werden kann.
Mitunter kénne es beispielsweise genliigen, wenn nur die Umstande (1) und (3)
vorliegen, da einzelne Arbeitsverhaltnisse pandemiebedingt bereits vor der Zah-
lung von Kurzarbeitergeld an den Betrieb beendet wurden (z. B. in der Gastro-
nomie. Wichtig ist zudem, dass auch mittelbare Auswirkungen einer verordneten
SchlieBung wegen der COVID-19-Pandemie im Einzelfall fir die Annahme der er-
forderlichen Kausalitat gentigen kénnen.
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BFH: VeraulRerung einer Beteiligung i.S. des § 17 EStG nach Eintritt in die
unbeschrankte Steuerpflicht — Wertzuwachs im Zuzugsfall

Mit Urteil vom 26.10.2021 (IX R 13/20) hat der BFH entschieden, dass der bis
zum Zeitpunkt der Begrindung der unbeschrankten Steuerpflicht nach 8 1 Abs. 1
EStG entstandene Vermogenszuwachs nicht gem. § 17 Abs. 2 Satz 3 EStG auf-
grund einer gesetzlichen Bestimmung des Wegzugsstaats im Wegzugsstaat ei-
ner der Steuer nach 8 6 AStG vergleichbaren Steuer unterlegen hat, wenn dort
keine Steuer festgesetzt wurde. Folglich sind dann fur die Berechnung von Ver-
aulerungsgewinnen nach § 17 EStG weiterhin die Anschaffungskosten maf3geb-
lich.

Im Streitfall griindete der Klager, ein niederlandischer Staatsbirger, im Jahr 1998
eine Kapitalgesellschaft mit Sitz in den Niederlanden (B.V.), deren Alleingesell-
schafter er war. Nach seinem Umzug aus den Niederlanden nach Deutschland in
2006, veraulRerte er im Jahr 2016 (Streitjahr) diese im Privatvermégen gehaltene
Beteiligung. Den nach 8§ 17 EStG steuerpflichtigen VeraufRerungsgewinn ermittel-
te der Klager u.a. durch Minderung des VerauRRerungserléses um zusatzliche An-
schaffungskosten gem. § 17 Abs. 2 Satz 3 EStG und begriindete dies damit,
dass es sich hierbei um einen durch die niederlandische Finanzbehérde festge-
stellten Wert der Beteiligung fur Besteuerungszwecke in den Niederlanden han-
dele. Die Feststellung des Besteuerungswerts bei Wegzug in einem Steuerbe-
scheid (sog. Konservierungsbescheid) sowie die Festsetzung und Stundung der
darauf entfallenden Steuer waren aufgrund eines Versehens der niederlandi-
schen Finanzbehdrden unterblieben. Eine Steuer wurde mithin nicht erhoben.
Unabhéngig davon hétte die gestundete Steuer nach Ablauf von zehn Jahren er-
lassen werden kdnnen. Der Klager legte jedoch ein Schreiben der niederlandi-
schen Finanzbehodrde vom 28.12.2015 vor, in dem ihm trotzdem der Wert der Be-
teiligung bei Wegzug bescheinigt wurde. Das deutsche Finanzamt liel3 im Ein-
kommensteuerbescheid fur das Jahr 2016 den von der niederlandischen Finanz-
behdrde festgestellten Betrag aul3er Acht und berlcksichtigte lediglich das
Stammkapital der B.V. als Anschaffungskosten. Dies begriindete es damit, dass
fur die Anwendung des 8 17 Abs. 2 Satz 3 EStG eine tatsachliche Steuerzahlung
Voraussetzung sei. Die hiergegen erhobene Klage hatte in erster Instanz keinen
Erfolg.

Auch der BFH sah nun die Revision des Klagers als unbegriindet an. Das Fi-
nanzgericht habe zu Recht entschieden, dass der bis zum Zeitpunkt der Begruin-
dung der unbeschrankten Steuerpflicht entstandene Wertzuwachs der Beteili-
gung nicht einer der Steuer nach § 6 AStG vergleichbaren Steuer ,unterlegen”
habe. Zwar spreche der Wortlaut ,einer [...] Steuer unterlegen® — anders als Fi-
nanzgericht und Finanzamt meinen — im Ausgangspunkt gegen die Auslegung,
dass die Steuer festgesetzt und tatséchlich bezahlt worden sein muss. Allerdings
werde durch die vorausgesetzte ,Berechnung“ der der Steuer nach § 6 AStG
vergleichbaren Steuer das Tatbestandsmerkmal ,einer [...] Steuer unterlegen®in
dem Sinne konkretisiert, dass es zumindest eines Steuerbescheids des Weg-
zugsstaats mit Berechnung und Festsetzung der Steuer bedurfe. Im vorliegenden
Fall fehle es an einer solchen Berechnung/Festsetzung. Die Feststellung der nie-
derlandischen Finanzbehdrden in Form des Schreibens kdnne nicht mit dem Er-
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lass eines Steuerbescheids gleichgesetzt werden. Mithin habe der Wertzuwachs
der Beteiligung in den Niederlanden nicht im Sinne von § 17 Abs. 2 Satz 3 EStG
einer Besteuerung unterlegen.

Der Besteuerung des Wertzuwachses in Deutschland stehe auch nicht Art. 13
Abs. 6 Satz 2 DBA NL 2012 entgegen, da es in den Niederlanden als Wegzugs-
staat vorliegend zu keiner Besteuerung gekommen sei, sei eine vollumfangliche
Besteuerung durch Deutschland als Anséassigkeitsstaat im Umkehrschluss mog-
lich.
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Alle am 20.01.2022 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen | Entschei- Stichwort

dungsdatum

Fristbeginn bei einem privaten Verau3erungsgeschaft im Fall der Selbstbenennung

IXR 12/20 26.10.2021 aufgrund eines befristeten Benennungsrechts

| T
VerauRerung der Beteiligung i.S. des § 17 EStG nach Eintritt in die unbeschrankte

IX R 13/20 26.10.2021  Steuerpflicht - Wertzuwachs vor Begriindung der unbeschrankten Steuerpflicht (Zu-
zugsfall) - Niederlandische Kapitalgesellschaft (B.V.)

Alle am 20.01.2022 veroffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entschei- Stichwort

dungsdatum

Keine Erforderlichkeit der Fortbildung des Rechts zur Abgrenzung von Herstel-

IX B 81/20 08.12.2021 lungskosten und Erhaltungsaufwand; Darlegungsanforderungen bei Divergenz

IXR 2/21 29.09.2021  Zurechnung von Vermietungseinkiinften im Fall eines Nutzungsrechts

Alle bis zum 21.01.2022 veroffentlichten Erlasse

Aktenzeichen Entschei- Stichwort

dungsdatum

Pauschbetrage fur Sachentnahmen (Eigenverbrauch) 2022; Befristete An-
20.01.2022 wendung des ermafigten Steuersatzes der Umsatzsteuer fir Restaurant-
und Verpflegungsdienstleistungen

| |
19.01.2022 Stand der DBA und anderer Abkommen am 1. Januar 2022

IVA8-S
1547/19/10001 :003

IVB2-S
1301/21/10048 :001

| |
mc2-s

7100/19/10002 :002 17.01.2022 Umsatzsteuerrechtliche Behandlung von Transaktionen auf Gewichtskonten
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https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210002/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210003/
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https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Betriebspruefung/Richtsatzsammlung/2022-01-20-pauschbetraege-2022.pdf?__blob=publicationFile&v=2
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https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Internationales_Steuerrecht/Allgemeine_Informationen/2022-01-19-stand-DBA-1-januar-2022.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Internationales_Steuerrecht/Allgemeine_Informationen/2022-01-19-stand-DBA-1-januar-2022.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2022-01-17-umsatzsteuerrechtliche-behandlung-von-transaktionen-auf-gewichtskonten.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2022-01-17-umsatzsteuerrechtliche-behandlung-von-transaktionen-auf-gewichtskonten.pdf?__blob=publicationFile&v=1
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The Council Conclusions of 27 November 2020 confirmed the Council’s continued support of
the work at the OECD/G20 Inclusive Framework (IF) on Base Erosion and Profit Shifting
(BEPS) aimed at reaching a global consensus-based solution taking into account the interests
of all Member States in order to ensure that all corporations pay their fair share of tax on
profits generated by their activities in the EU.

This Directive lays down rules for ensuring minimum level of effective corporate taxation of
large multinational groups and large-scale purely domestic groups operating in the Single
Market, which are consistent with the agreement reached by the IF on 8 October 2021, and
follow closely the OECD Model Rules agreed by the IF and published on 20 December 2021.

As an extension to the 2015 OECD BEPS project, the IF worked on a solution to address the
tax challenges arising from the digitalisation of the economy. The discussions focused around
two work streams: Pillar 1, which proposes a partial re-allocation of taxing rights towards
market jurisdictions and Pillar 2, which proposes to introduce minimum effective taxation for
large multinational groups. The two pillars aim to address different, but related issues linked
to the increasing globalisation and digitalisation of the economy. The twin policy goals of
Pillar 1 and 2 are to deal with remaining BEPS challenges and to put a floor on excessive tax
competition between jurisdictions.

Pillar 2 consists of two rules intended for introduction in national domestic tax laws, and a
treaty based rule. The two domestic tax rules, the Income Inclusion Rule (IIR) and its
backstop, the Under Taxed Payments Rule (UTPR), together known as the Global anti-Base
Erosion (GIoBE) rules. The Subject to Tax Rule (STTR) is a treaty-based rule that allows
source jurisdictions to impose limited source taxation on certain related party payments that
are subject to tax below a minimum rate. The OECD Model Rules contain provisions in
respect of the GIoBE Model Rules only.

The detailed implementation plan included in the October 2021 IF statement states that
national implementing provisions for the GIoBE Model Rules should be operational and
applicable from 1 January 2023.

As the European Union with a Single Market is a closely integrated economy, it is important
to ensure that the two-Pillar agreement is implemented in a coherent and consistent way
across Member States. In order to ensure this level of implementation within the EU and
compatibility with EU law, the principal method for implementing Pillar 2 in the EU is by
way of a Directive. The Directive implements the GlIoBE Model Rules only. The STTR is
naturally suited to be addressed in bilateral tax treaties. The Directive reflects the global
OECD agreement, with some necessary adjustments, to guarantee conformity with EU law.
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. Consistency with existing policy provisions in the policy area

This Directive builds on the Communication from the Commission to the European
Parliament and the Council “Business Taxation for the 21% Century” presented by the
Commission on 18 May 20211

The implementation of the GIoBE Model Rules in the EU could have implications for existing
provisions of the Anti-tax Avoidance Directive (ATAD)? and specifically for the Controlled
Foreign Company (CFC) rules, which could interact with the primary rule of Pillar 2 — the
IIR. The Commission has explored how to best accommodate the interaction between the
CFC of the ATAD and the IIR, and concluded that it is not necessary to amend the ATAD in
this regard. Moreover, it is consistent with the OECD Model Rules to continue the application
of the ATAD CFC rule in parallel to the GIoBE Model Rules. In practice, ATAD CFC rules
will apply first and any additional taxes paid by a parent company under a CFC regime in a
given fiscal year will be taken into consideration in the GIoBE Model Rules by attributing
those to the relevant low-taxed entity for the purpose of computing its jurisdictional effective
tax rate.

Secondly, the transposition of the GIoBE Model Rules in the EU should pave the way for
agreeing the pending proposal for recasting the Interest and Royalties Directive (IRD) 2,
which has been in the Council since 2011. The aim of the recast Directive was to make the
benefits of the Directive (which eliminates withholding tax obstacles to cross-border interest
and royalty payments within a group of companies) conditional on the interest being subject
to tax in the destination state. Some Member States held the view that the IRD should go
further and set a minimum level of tax in the destination state as a condition for benefiting
from the absence of withholding tax. The implementation of the GIoBE Model Rules in the
EU should resolve the issue under discussion for recasting the IRD.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

Article 115 of the Treaty on the Functioning of the European Union (TFEU) is the legal base
for legislative initiatives in the field of direct taxation. Although no explicit reference to direct
taxation is made, Article 115 refers to directives for the approximation of national laws as
those directly affect the establishment or functioning of the internal market. For this condition
to be met, it is necessary that proposed EU legislation in the field of direct taxation aims to
rectify existing inconsistencies in the functioning of the internal market. In the current
scenario, the absence of rules ensuring minimum effective corporate taxation across the
Single Market is such existing inconsistency. Article 115 stipulates that legal measures of
approximation under that article shall take the legal form of a Directive.

! COM(2021) 251 final.

2 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that
directly affect the functioning of the internal market OJ L 193, 19.7.2016, p. 1-14.

3 Proposal for a Council directive on a common system of taxation applicable to interest and royalty
payments made between associated companies of different Member States (recast), COM/2011/0714 final
- 2011/0314 (CNS).
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. Subsidiarity (for non-exclusive competence)

This proposal complies with the principle of subsidiarity as set out in Article 5 Treaty on
European Union (TEU). The nature of the subject requires a common initiative across the
internal market.

This Directive introduces minimum effective taxation primarily for large multinationals’
profits operating in the internal market and beyond. It provides a common framework for
implementing the OECD Model Rules into Member States' national laws in a coordinated
manner and adjusted for EU law requirements.

Action at EU level is necessary, as it is imperative to ensure a uniform implementation of the
OECD Model Rules in the EU. Firstly, the OECD Model Rules are “a common approach”, so
it would be important to have one set of uniform rules and a common minimum level of
protection in the internal market. In the EU, a market of highly integrated economies, there is
a need for common strategic approaches and coordinated action, to improve the functioning of
the internal market and maximise the positive impact of minimum effective taxation of
business profits. This can only be achieved if legislation is enacted centrally and transposed in
a uniform fashion.

Furthermore, as multinational groups are usually present in several EU Member States and the
GloBE Model Rules have a cross-border dimension, it is essential that no disparities arise in
the operation of the rules, for example, in the method for computing the effective tax rate or
the top-up tax liability. Such disparities could create mismatches and distort fair competition
in the internal market. It is therefore critical to adopt solutions that function for the internal
market as a whole and these can only be achieved at Union level.

An EU initiative would add value, as compared to what a multitude of national
implementation methods can attain. Given that the GIoBE Model Rules have a strong cross-
border dimension, action at EU level would balance divergent interests within the internal
market and consider the full picture, to identify common objectives and solutions. Finally, the
measures to implement the OECD Model Rules have to be enacted in accordance with
primary law and follow a common line across the Union, to provide taxpayers with legal
certainty that the new legal framework is compatible with the EU fundamental freedoms,
including the freedom of establishment.

. Proportionality
The proposal complies with the principle of proportionality as set out in Article 5 of the TEU.

The OECD Model Rules apply to Multinational Enterprises with a combined group turnover
of at least EUR 750 million based on consolidated financial statements. The envisaged
measures do not go beyond ensuring minimum effective taxation of such entities operating in
the internal market and they are consistent with the OECD Model Rules as well as with EU
law requirements. The extension of the Income Inclusion Rule (I1IR) to large-scale domestic
groups (with a combined group turnover of at least EUR 750 million) is expected to involve a
limited number of taxpayers and is limited to the essential minimum for securing EU law
compatibility of the rules of the Directive. The Directive does not therefore go beyond what is
necessary to achieve its objectives and respects the principle of proportionality.
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. Choice of the instrument

The proposal is for a Directive, which is the only available instrument under the legal base of
Article 115 TFEU.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS
. Stakeholder consultations

Most Member States are members of the OECD and have participated in detailed technical
discussions on Pillar 2 work stream between 2019 and 2021. Moreover, the OECD experts
gave regular updates and answered questions from the Council on the project.

The OECD organised public consultations on some elements of the Pillar 2 design in
December 2019 and January 2021, culminating with online public conferences for both
events. Furthermore, the Commission has debated internally, with some Member States and
with OECD experts, in particular, where the Commission has had doubts about certain
technical aspects of the proposed solutions.

Furthermore, on 6 November 2019, DG TAXUD organised a meeting of Working Party 1V
and Member States had the opportunity to debate: objectives and principles for the
modernisation of international business taxation, legal aspects and the CJEU case law
implications for the possible approaches for the modernisation of international business
taxation and specific design options for the modernisation of international business taxation.

As the Pillar 2 Directive will implement an internationally agreed standard for ensuring
minimum effective taxation of corporate profits of large multinational groups and the OECD
has consulted publicly quite extensively on this subject, considering a very tight timeline for
implementation of such standard, the Commission has decided to proceed with this proposal
for a Directive without undertaking a public consultation.

. Impact assessment
No impact assessment was carried out for this proposal for the reasons explained below.

On 12 October 2020the OECD Secretariat published an Economic Impact Assessment, which
was prepared to support the discussions by the Inclusive Framework around design questions
associated with the Pillars 1 and 2 proposals. The Economic Impact Assessment was
produced by the OECD Secretariat in consultation with Inclusive Framework members,
OECD Working Party No.2, other international organisations, the academic community and
other stakeholders.

In this context, the Commission did not produce an own complete impact assessment.
However, the Commission Services carried out its own preliminary estimate of the impact of
Pillar 2 of the proposed OECD/IF international corporate tax reforms, which was presented in
the Council on 25 October 2019.

In essence, the important policy decisions have already been taken by the Inclusive
Framework and at the highest political level (G20 Finance Ministers and G20 Heads of
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States). All EU Member States which are members of the Inclusive Framework* have already
agreed on the main aspects of Pillar 2 and committed to apply the OECD Model Rules. The
EU would have no policy options to choose from as key elements of the framework, such as
the scope or tax rates and base, have already been prescribed and agreed on.

In addition, there is an extreme political urgency to go forward with the project — i.e. to apply
the OECD Model Rules in the EU already from the beginning of 2023, as agreed by the
Inclusive Framework. This means that it is essential to have a swift adaptation and
implementation process of the initiative for the EU Member States.

4. BUDGETARY IMPLICATIONS
This proposal for a Directive does not have any budgetary implications for the EU.

5. OTHER ELEMENTS
. Detailed explanation of the specific provisions of the proposal

The Directive aims to provide rules to ensure minimum level of taxation for large
multinational enterprises and large-scale domestic groups, in consistent terms with the global
agreement reached by the IF of 8 October 2021 and further to the OECD Model Rules agreed
by the IF and published on 20 December 2021, in circumstances where a Member State is
required to apply the GloBE Model Rules.

General architecture of Pillar 2

Pillar 2 consists of two rules intended for introduction in national domestic tax laws, and a
treaty based rule. The two domestic tax rules, the Income Inclusion Rue (IIR) and its
backstop, the Undertaxed Payments Rule (UTPR), are together known as the GloBE Model
Rules. The Subject to Tax Rule (STTR) is a treaty-based rule that allows source jurisdictions
to impose limited source taxation on certain related party payments that are subject to tax
below a minimum rate. However since this will be for jurisdictions to implement individually,
there will be no EU action in relation to the STTR and this proposal does not concern the
STTR.

Pillar 2 applies to groups of multinational enterprises (MNEs) and large-scale domestic
groups that have a combined annual group turnover of at least EUR 750 million based on
consolidated financial statements. This threshold was decided by the IF in order to ensure
consistency with existing international corporate tax policies such as the rules on Country-by-
Country Reporting (CbCR). Government entities, international organisations, non-profit
organisations, pension funds and investment funds that are Ultimate Parent Entities (UPES) of
an MNE Group are not subject to the GIoBE Model Rules.

The 1IR works by imposing a top-up tax on a parent entity in respect of the low-taxed income
of group entities (which are referred to as constituent entities). The IR applies on a top-down
basis, which means that it is applied by the entity that is at, or near, the top of the ownership
chain in the MNE Group, which is normally the UPE. However, in case where the UPE does
not apply the IR, one or more intermediate parent entities (IPE) will have to apply the I1IR to
their low-taxed constituent entities. The I1IR is subject to a split-ownership rule for

4 This means all Member States except Cyprus. However, Cyprus have stated that they do not oppose to the
content of the Statement by the Inclusive Framework.
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shareholdings below 80%. This means IIR will be applied by a partially-owned parent entity
(POPE) to its controlled subsidiaries of a sub-set of the MNE Group in priority to the UPE
when such POPE is owned by more than 20% by shareholders outside of the MNE group. In
case there are several POPEs in an MNE group, the IR will be applied by the POPE closest
in the chain of ownership to the low-taxed constituent entity.

The UTPR acts as a backstop to the IIR and applies in situations where there is no qualifying
IIR in the jurisdiction of the UPE or where a low level of taxation arises in the jurisdiction of
the UPE. The UTPR works by allocating top-up tax to a jurisdiction to the extent the low-tax
income of a constituent entity is not subject to tax under an IIR. The UTPR allocates top-up
tax to jurisdictions based on a two-factor formula — carrying value of tangible assets in the
jurisdiction and number of employees in the jurisdiction. While the global agreement
endeavours the IIR to be operational from 1 January 2023, the UPTR is required to be
implemented one year later.

The GloBE Model Rules operate by imposing the top-up tax on a jurisdictional basis utilising
an Effective Tax Rate (ETR) test. If the ETR of an MNE group’s constituent entities
computed together as one in a jurisdiction falls below the minimum tax rate of 15%, then top-
up tax is due in respect of each of the constituent entities in this jurisdiction, in order to bring
the ETR of that jurisdiction up to the minimum rate. The ETR for a period is computed by
dividing corporate and equivalent taxes attributable to that period for that jurisdiction (known
as adjusted covered taxes) by the adjusted income of that MNE Group for this jurisdiction.
The ETR test is both a trigger for the application of the Pillar 2 rules and also a measure of
how much additional tax is due by the MNE Group.

The GloBE Model Rules also provide for a substance carve-out based on a formula, which

aims to reduce the impact of Pillar 2 on MNE groups in a jurisdiction, where they are carrying
out real economic activities.

Implementation in the EU — design options and other choices

The Directive implements the GIoBE Model Rules in the EU based on the OECD Model
Rules and taking into account specifics of EU law and the Single Market. As the Directive
implements an internationally agreed standard for ensuring minimum effective taxation for
large multinational groups, only limited options and choices were available in the design of
the Directive.

While the Directive, in general, closely follows the OECD Model Rules, it extends its scope
to large-scale purely domestic groups, in order to ensure compliance with the fundamental
freedoms. In addition, the Directive makes use of an option offered in the Commentary to the
Model Rules whereby the Member State of a constituent entity applying the 1IR, which is
usually the jurisdiction of the UPE, is required to ensure effective taxation at the minimum
agreed level not only of foreign subsidiaries but also of all constituent entities resident in that
Member State and permanent establishments (PEs) of the MNE group established in that
Member State. The OECD Model Rules provide that the jurisdiction which applies the 1IR
takes into account the ETR of only foreign constituent entities.
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Chapter | General Provisions

Chapter | of the Directive deals with general provisions, namely the subject matter, scope,
definitions, and location of a constituent entity.

The scope of the Directive is defined by reference to constituent entities located in the Union
that are part of MNE groups or large-scale domestic groups (consisting of Constituent Entities
as members) with a consolidated group revenue of at least EUR 750 million in at least two of
the four preceding years. For various policy reasons, such as to preserve the tax neutrality
principle and in line with the OECD Model Rules, the following entities are excluded from
the scope of the Directive: governmental entities, international organisations, non-profit
organisations, pension funds and, provided that they are at the top of the group structure,
investment entities and real estate investment vehicles. Entities that are owned at least 95% by
excluded entities are also excluded from the scope of the Directive.

In connection with the location of a constituent entity, including a PE, the Directive deems
that a constituent entity, other than a PE or flow-through entity, is located in the jurisdiction
where it is considered as resident for tax purposes. Where the location of such constituent
entity cannot be ascertained based on this rule, then it is deemed to be located in the
jurisdiction where it was created. The Directive also determines the location of a constituent
entity that is a PE, and includes tie-breaker clauses for specific situations.

Chapter 11 Application of the Income Inclusion Rule and the Under Taxed Payments Rule
Chapter Il sets out the rules for the application of the IIR and the UTPR by Member States.
The Income Inclusion Rule (IIR)

Under the rules of the Directive, the 1IR applies in the following situations:

(1)  UPEinthe EU

If the UPE is located in the EU, it will be subject to the top-up tax in respect of its low-
taxed constituent entities in the same and other EU Member States as well as in third
country jurisdictions.

(2) IPE/POPE in the EU with UPE outside the EU;

If there is no UPE in the EU, the low-taxed constituent entities of the MNE group in the
EU would effectively be taken into account by the third-country UPE of the Group if it
applies the IIR. However, if there is at least one POPE or one IPE (if the jurisdiction
where the UPE is located does not apply an IIR) in the EU, then the IPE/POPE will be
subject to the top-up tax in respect of their low-taxed directly or indirectly owned
constituent entities in the EU and third country jurisdictions.

(3) POPE in the EU with UPE in the EU

Although a UPE located in the EU is normally charged the top-up tax in respect of its low-
taxed constituent entities (see 1) above), there is also a possibility that the primary taxing
right lies with the Member State of a POPE. In these cases, one has to follow a ‘bottom-
up’ method in identifying the POPE that is liable to tax. One will have to start from the
lowest-tier wholly-owned constituent entities and move up to the first POPE, which will
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be liable to top-up tax under the IR in respect of its low-taxed constituent entities. The
other POPEs up to the UPE will also be subject to the IIR but with a right to receive a
credit for top-up tax due by another POPE lower in the chain.

The Directive determines how much of a constituent entity’s top-up tax a Parent Entity is
entitled to collect through the 1IR. This allocable share is, in general, based on the proportion
of the parent entity’s interest in the income of the low-taxed constituent entity.

Furthermore, in the case of large-scale domestic groups, the ultimate parent entity located in a
Member State is subject to the IIR top-up tax in respect of its low-taxed constituent entities.

Domestic Top-Up Tax

In order to preserve sovereignty of Member States, the Directive provides that a Member
State can opt to apply the top-up tax domestically to constituent entities located in its territory
(Domestic Top-up Tax). This election allows that the top-up tax is charged and collected in a
jurisdiction in which low-level of taxation occurred, instead of collecting all the additional tax
at the level of the UPE. When this election is exercised, the parent entity applying the IIR will
be obliged to give credit for the qualified domestic top-up tax when calculating the top-up tax
in respect of the relevant jurisdiction.

The Undertaxed Payments Rule (UTPR)

The Directive provides that in circumstances where the UPE is located outside the EU in a
jurisdiction that does not apply a qualifying IIR, all its constituent entities in jurisdictions with
an appropriate UTPR framework will be subject to the UTPR. In this circumstance,
constituent entities of such an MNE group that are located in a Member State will be
apportioned, and will have to pay in their Member State, a share of the top-up tax linked to
the low-taxed subsidiaries of the MNE group.

The Directive provides that the UTPR will also apply to situations where the jurisdiction of
the UPE operates a qualifying IIR but the UPE, together with its subsidiaries located in that
same jurisdiction, are low-taxed. The top-up tax corresponding to the low-taxed UPE and its
domestic subsidiaries will be charged through the UTPR to all the eligible entities across the
MNE Group, including to entities that are located in a Member State. This should only
happen when the UPE is located outside the EU because an EU-located UPE either applies the
IIR principles to itself and to its domestic subsidiaries or acknowledges that top-up was
locally charged via the Domestic Top-up tax. Therefore, there should be no top-up tax
allocated under the UTPR when the UPE is located in the EU.

In line with the OECD Model Rules, the calculation and allocation of the UTPR top-up tax in
the Directive is based on two factors: number of employees and carrying value of tangible
assets.

Chapter 111 Calculation of the Qualifying Income or Loss

Chapter 11l contains rules for the determination of ‘qualifying income’, i.e. the adjusted
income that will be taken into account for computing the effective tax rate. In order to
compute this income, we start with the financial accounting net income or loss of the
constituent entity for the fiscal year, as determined for the purpose of preparing consolidated
financial statements. Then adjustments are made to this income or loss as defined in Article
15.
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In line with the OECD Model Rules, the Directive excludes international shipping income
and partly ancillary international shipping income from the application of the GloBE
Model Rules. This exclusion follows the principle whereby in national tax systems, income
from shipping is often taxed pursuant to a separate set of rules from those of the mainstream
corporate tax system.

This Chapter also includes rules specific to constituent entities that are a PE or a flow-through
entity. In these cases, special rules are needed in order to avoid double counting or no
counting of the income attributable to these entities. These special rules will also limit tax
avoidance opportunities.

Chapter IV Computation of Adjusted Covered Taxes

Chapter IV defines covered taxes and outlines the rules for the calculation of ‘adjusted
covered taxes’ of a constituent entity for a fiscal year. The prime principle in allocating
covered taxes is to assign them to the jurisdiction where underlying profits subject to these
taxes were earned.

To ensure this principle, the Directive also provides special rules in respect of cross-border
taxes or income streams in the case of a PE, transparent entity, controlled foreign company, a
hybrid entity, or taxes on dividends.

Chapter V Calculation of the Effective Tax Rate and the Top-Up Tax

Chapter V contains rules for the calculation of the effective tax rate of an MNE group in a
jurisdiction for a fiscal year. The effective rate is computed by dividing the adjusted covered
taxes of the group by the adjusted income earned by the group, in a specific jurisdiction for
the fiscal year.

In line with the global agreement, the Directive sets the minimum effective tax rate for the
purposes of the GIoBE Model Rules at 15%.

Chapter V also deals with the calculation and allocation of the top-up tax. Firstly, the top-up
tax percentage is computed for a jurisdiction as a difference between the minimum effective
tax rate of 15% and the ETR of the jurisdiction. This top-up tax percentage is then multiplied
by the income for the GIoBE purposes of that jurisdiction for the year in question.

The substance-based income exclusion (if any) is also deducted from this amount to arrive
at the jurisdictional top-up tax. In line with the GIoBE Model Rules, the Directive provides
for a substance-based income exclusion based on payroll costs and tangible assets. The filing
entity of an MNE group can elect not to apply the substance-based income exclusion for a
jurisdiction.

Finally, the top-up tax for each constituent entity in a jurisdiction is obtained by apportioning
the jurisdictional top-up tax among constituent entities in that jurisdiction based on the
income for the GlIoBE purposes of each constituent entity in that jurisdiction.

The Directive provides that when, as a result of an adjustment made to covered taxes or
qualifying income or loss to a prior fiscal year, there is an additional top-up tax to be
collected, such top-up tax should be treated as additional top-up tax for the fiscal year
under review.

EN





EN

In order to reduce compliance burdens in low risk situations, an exclusion applies to minimal
amounts of profit: the de minimis income exclusion. This is when profits of the MNE group’s
constituent entities in a jurisdiction are below EUR 1 million and revenues below EUR 10
million. In such circumstances and provided that the election of the de minimis income
exclusion is taken, the top-up tax of the constituent entities in this jurisdiction is deemed to be
zero for GIoBE purposes.

Chapter VI Special Rules for Mergers and Acquisitions

This chapter contains special rules in respect of mergers, acquisitions, joint ventures, and
multi-parented MNE groups. It provides for the application of a consolidated revenue
threshold to group members in a merger or demerger situation. When a constituent entity is
acquired or sold by an MNE group within the scope of the rules, such a constituent entity
should be treated as part of both groups during the year, with certain adjustments to the values
of the attributes used for the operation of the GloBE Model Rules (covered taxes, eligible
payroll, eligible tangible assets, GIoBE deferred tax assets). There are rules for the
recognition of a gain or loss, and carrying values in a transfer of assets and liabilities,
including reorganisations. There is a special provision to include joint ventures, which would
otherwise not be included in the definition of an MNE group for the GIoBE purposes. Finally,
there is a specific rule for multi-parented MNE groups in a way that group entities are treated
as part of a single MNE group.

Chapter VII Tax Neutrality and Distribution Regimes
Chapter VI contains rules in respect of tax neutrality regimes and distribution tax systems.

In order to avoid unintended outcomes, such as a disproportionate UTPR top-up tax liability
in an MNE Group, the Directive provides for special rules for the computation of the income
of the ultimate parent entity, where such an entity is a flow-through or subject to a deductible
dividend regime.

In respect of investment entities, there are specific rules for the determination of the ETR,
the top-up tax, an election to treat them as tax transparent entities, and an election to apply
taxable distribution method.

In relation to distribution tax systems®, the Directive provides that, on an annual election by
the filing entity with respect to constituent entities which are subject to an eligible distribution
tax system, a deemed distribution tax is included in the calculation of the adjusted covered
taxes of the relevant constituent entities. This involves maintaining a deemed distribution tax
recapture account for each fiscal year for which the election is made. If, in a four-year period,
no tax is paid at the minimum rate on such deemed distribution, and the constituent entity has
not incurred an allowable loss, then the top-up tax is payable based on the outstanding balance
of the recapture account for the year in question.

Chapter VII1 Administrative Provisions

Chapter VIII contains administrative provisions, including filing obligations.

5 In simple terms, distribution based corporate tax systems means that the taxation of profits is postponed
until the profits are distributed by way of dividends or otherwise.
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The Directive obliges a constituent entity of an MNE group located in a Member State to file
a top-up tax information return, unless the return is filed by the MNE group in another
jurisdiction, with which the Member State has an exchange of information agreement.

The required return may be filed either by the constituent entity or by another designated local
entity located in the Member State on its behalf.

If the constituent entity is relieved from filing the return it must nevertheless notify its tax
administration of the identity and location of the constituent entity filing the return for the
MNE group.

The returns must be filed within 15 months after the end of the fiscal year to which they relate
to.

The Directive also lays down penalties for when an MNE group fails to comply with the
obligations laid down in the Directive.

Chapter IX Transitional Rules

Chapter IX contains transitional rules. These rules outline how to determine some aspects of
the GloBE Model Rules when a group has to apply them for the first time [in order to reduce
the compliance burden]. The Chapter also covers transition rules for the substance-based
income exclusion; parameters for carving domestically earned income out of the IIR and
UTPR for large-scale domestic groups and MNE groups, respectively, in their initial phase of
activity; a transitional relief for filing obligations and portfolio shareholdings.

Chapter X Specific application of the IR to large-scale domestic groups

This Chapter extends the application of the IIR to purely domestic groups located in a
Member State if they meet the EUR 750 million threshold. This specific aspect of the EU
rules is meant to avoid any risk of discrimination in a Member State between an entity that
belongs to a group with cross-border activities and a group with purely domestic activities.
These large-scale domestic groups will compute their ETR and, where relevant, be charged
any top-up tax due under the IIR.

In order to maintain an equal treatment with regard to MNE groups that are in the first stages
of their international activities, this Chapter also grants to large-scale domestic groups a 5-
years transitional period during which their low-taxed domestic activities will be excluded
from the application of the rules.

Chapter X1 Final Provisions

The Inclusive Framework members are expected to implement the Model Rules that integrate
the agreement on a global minimum level of taxation for MNE groups in the Union by the end
of 2022. Subsequently and in due course, the OECD Inclusive Framework is expected to peer
review the national transposition rules of the participating members of the Inclusive
Framework, in order to determine whether these national rules can be treated as “qualified”;
namely, whether they comply with the letter and spirit of the Model Rules.

Moreover, in a separate process, the OECD Inclusive Framework will establish conditions
under which the US GILTI regime will co-exist with the GIoBE rules, to ensure a level
playing field. This follows the expected request from the US to consider their legal framework
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which is currently in the process of being revised as equivalent to the content of the global
agreement and in particular, to the primary rule, ‘Income Inclusion Rule’. The Directive sets
out conditions which will enable the Commission to assess the equivalence of third country
systems and include the jurisdictions who fulfil the relevant conditions in a list annexed to the
Directive. The Commission will also be assigned the function of modifying the annexed list
as a result of a subsequent assessment after a third country jurisdiction modifies its legal
framework. The amendment of the Annex will have to be carried out in conformity with the
rules on delegated acts.

This Chapter also refers to the beginning of the application of the rules of the Directive, which
iIs set for 1 January 2023, with the exception of the UTPR for which the application will be
deferred to 1 January 2024.

There Is a MNE Group with a consolidated group revenue | NO
of ELIR 750M or more.

I fes
taxpaoyer in
EU The UPE, IPE or POPE is located in a EU No ACE is located in EU and no qualifying 1IR Mo
Member State applies related to (domestic or foreign) low- ————
tawed CEs
¥es | I Yes

!

The safe harbour’ provisions do not apply (expected Tax ho
Administrative Guidance safe harbour or County-by-Country
Repeort ETR safe harbour)
identification \es
in L(:vf-;axe# The ETR of CEs {other than Excluded Entities) in a jurisdiction
risdictions is below the minimum_tax rate of 153 Mo
/ Calculation ETR; Covered Taxes
Qualifying Income |
International shipping income is excluded
I Yes
Income Inclusion Rule (1) Under Tax Payment Rule (UTPR) No top-up tax
In Situation 1, based on EU Pillar 2 Directive the UPE, IPE ar " In Situation 2, based on EU Pillar 2 Directive the CE located Based on the EU Pillar
POPE located in EL is subject to the IIR. im EU s subject to the UTPR as a backstop: I Directive the IR and
UTPR do not apply
Taxable amount under IIR = top-up tax — IR Offset The taxable amount under UTPR = top-up tax that has not
Mechanism already been subject to an IR
- Allocation based on the UTPR percentage:
Calculation et rgins ST e 208 e TN betdewrs
taxable - Exclusion MME Groups in initial phase
ammount

T ]
1 1
Caleulation top-up tax:

{{15% - ETR) x {Qualified Income — Substance-based income exclusion)) — Domestic Minimum Top-up Tax

- Substance-based income exclusion: excluding income equal to 5% tangible assets and 5% payroll (taken the
transitional periog inte account)

- Demastic Minimum Top-up Tax: the top-up tax could be charged locally.

- The Minimis Exclusion: when profits in a jurisdiction are below EUR 1 million and revenues below
EUR 10 million, the top-up tax is deamed to be zero

Fig 1. Flow chart of the operation of the rules in the EU
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2021/0433 (CNS)
Proposal for a

COUNCIL DIRECTIVE

on ensuring a global minimum level of taxation for multinational groups in the Union

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 115 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament®,

Having regard to the opinion of the European Economic and Social Committee’,

Acting in accordance with a special legislative procedure,

Whereas:

(1)

@)

(3)

In recent years, the Union has adopted landmark measures to reinforce the fight
against aggressive tax planning within the internal market. The anti-tax avoidance
directives have laid down rules against the erosion of tax bases in the internal market
and the shifting of profits out of the internal market. Those rules converted into Union
law the recommendations made by the Organisation for Economic Cooperation and
Development (OECD) in the context of the initiative against base erosion and profit
shifting (BEPS) to ensure that profits of multinational enterprises (MNESs) are taxed
where economic activities generating the profits are performed and where value is
created.

In a continued effort to put an end to tax practices of MNEs which allow them to shift
profits to jurisdictions where they are subject to no or very low taxation, the OECD
has further developed a set of international tax rules to ensure that MNEs pay a fair
share of tax wherever they operate. This major reform aims to put a floor on
competition over corporate income tax rates through the establishment of a global
minimum level of taxation. By removing a substantial part of the advantages of
shifting profits to jurisdictions with no or very low taxation, the global minimum tax
reform will level the playing field for businesses worldwide and allow jurisdictions to
better protect their tax bases.

This political objective has been translated into the Global Anti-Base Erosion Model
Rules (GloBE Model Rules) approved on 14 December 2021 by the OECD/G20
Inclusive Framework on BEPS to which Member States have committed. In the
Council Conclusions of 7 December 20218, the Council reiterated its firm support of
the global minimum tax reform and committed to a swift implementation of the

QJCc,,p..
oJC,,p..
Council Conclusions 14767/21 of 7 December 2021
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(4)

()

(6)

)

agreement by means of Union legislation. In this context, it is essential that Member
States effectively implement their commitment to achieve a global minimum level of
taxation.

In a Union of closely integrated economies, it is crucial that the global minimum tax
reform is implemented in a sufficiently coherent and coordinated fashion. Considering
the scale, detail and technicalities of those new international tax rules, only a common
Union framework would prevent a fragmentation of the internal market in the
implementation of them. Moreover, a common framework, designed to be compatible
with the fundamental freedoms guaranteed by the Treaty, would provide taxpayers
with legal certainty when implementing the rules.

It is necessary to lay down rules in order to establish an efficient and coherent
framework for the global minimum level of taxation at Union level. The framework
creates a system of two interlocked rules, together referred to as the GIoBE rules,
through which an additional amount of tax called a top-up tax should be collected each
time that the effective tax rate (ETR) of an MNE in a given jurisdiction is below the
15 %. In such case, the jurisdiction is considered to be low-taxed. Those two rules are
called the Income Inclusion Rule (IIR) and the Undertaxed Payment Rule (UTPR).
Under this system, the parent entity of an MNE located in a Member State has the
obligation to apply the IIR to its share of top-up tax relating to any entity of the group
that is low-taxed, whether this is located within or outside the Union. The UTPR
should act as a backstop to the IIR through a reallocation of any residual amount of
top-up tax in cases where not the entire amount of top-up tax relating to low-taxed
entities could be collected by parent entities through the application of the 1IR.

It is necessary to implement the GIoBE Model Rules agreed by the Member States in a
way that it remains as close as possible to the global agreement. This Directive closely
follows the content and structure of the GlIoBE Model Rules. To ensure compatibility
with primary Union law, and more precisely with the freedom of establishment, the
rules of this Directive should apply to entities resident in a Member State as well as
non-resident entities of a parent entity located in that Member State. This Directive
should also apply to very large-scale, purely domestic groups. In this way, the legal
framework would be designed to avoid any risk of discrimination between cross-
border and domestic situations. All entities, including the parent entity that applies the
IR, which are located in a Member State that is low-taxed, would be subject to the
top-up tax. Equally, constituent entities of the same parent entity that are located in
another Member State, which is low-taxed, would be subject to the top-up tax.

While it is necessary to ensure that tax avoidance practices are discouraged, adverse
impacts on smaller MNEs in the internal market should be avoided. For this purpose,
this Directive should only apply to entities located in the Union that are members of
MNE groups or large-scale domestic groups that meet the annual threshold of at least
EUR 750 000 000 of consolidated revenue. This threshold would be consistent with
the threshold of existing international tax rules such as the country-by-country
reporting rules®. Entities within the scope of this Directive are referred to as
constituent entities. Certain entities should be excluded from the scope based on their
particular purpose and status. Excluded entities would be those that are not profit-

Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as regards
mandatory automatic exchange of information in the field of taxation, OJ L 146/8 (3 Jun. 2016) [DAC
4].
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(8)

©)

(10)

(11)

driven and perform activities in the general interest and which are, for these reasons,
not likely to be subject to tax in the Member State in which they are located. In order
to protect those specific interests, it is necessary to exclude from the scope of the
Directive governmental entities, international organisations, non-profit organisations
and pension funds from the scope of this Directive. Investment funds and real estate
investment vehicles should also be excluded from the scope when they are at the top
of the ownership chain, since, for those so-called flow-through entities, the income
earned is taxed at the level of the owners.

The ultimate parent entity (UPE) of an MNE group or a large-scale domestic group,
which directly or indirectly owns a controlling interest in all the other constituent
entities of the MNE group or large-scale domestic group, stands at the heart of the
system. Since the UPE is normally required to consolidate the financial accounts of all
the entities of the MNE group or large-scale domestic group or, if this is not the case,
would be so required under an acceptable financial accounting standard, it holds
critical information and would be best placed to ensure that the level of taxation per
jurisdiction for the group complies with the agreed minimum rate. When the UPE is
located in the Union, it should therefore incur the primary obligation under this
Directive to apply the IR to its allocable share of top-up tax relating to all low-taxed
constituent entities of the MNE group whether they are located in or outside the
Union. The UPE at the top of a large-scale domestic group would apply the IIR to the
entire amount of top-up tax in respect of its low-taxed constituent entities.

In certain circumstances, this obligation would have to move down to other constituent
entities of the MNE group located in the Union. First, when the UPE is located in a
third country jurisdiction that has not implemented the GIoBE Model Rules or
equivalent rules and thus does not to have a qualified 1IR, intermediate parent entities
(IPE) situated below the UPE in the ownership chain and located in the Union should
have the obligation under the Directive to apply the IIR up to their allocable share of
the top-up tax, unless an IPE that is required to apply the IIR owns a controlling
interest in another IPE, in which case the IIR should be applied by the latter.

Second, regardless of whether the UPE is located in a jurisdiction that has a qualified
IIR or not, partially-owned parent entities (POPE) located in the Union that are more
than 20 % owned by interest holders outside the MNE group should have the
obligation under this Directive to apply the 1IR up to their allocable share of the top-up
tax. Such POPE should however not apply the IR when they are wholly-owned by
another POPE which is required to apply the 1IR. Third, when the UPE is located in a
jurisdiction without a qualified 1IR, the constituent entities of the MNE group should
apply the UTPR to any residual amount of top-up tax that has not been subject to the
IIR in proportion to an allocation formula based on their number of employees and
tangible assets. Fourth, where the UPE is located in a third country jurisdiction with a
qualified IIR, the constituent entities of the MNE group should apply the UTPR to the
constituent entities located in that third country jurisdiction, in cases where that third
country jurisdiction is low-taxed based on the ETR of all constituent entities in that
jurisdiction, including that of the UPE.

In accordance with the policy objectives of the global minimum tax reform regarding
fair tax competition amongst jurisdictions, the calculation of the ETR should take
place at a jurisdictional level. For the purpose of calculating the ETR, this Directive
should provide for a common set of specific rules for the computation of the tax base,
referred to as qualifying income or loss, and for the taxes paid, referred to as covered
taxes. The starting point are the financial accounts used for consolidation purposes that
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(12)

(13)

(14)

are then subject to a series of adjustments, including accommodating timing
differences, in order to avoid any distortions between jurisdictions. Furthermore, the
qualifying income or loss and the covered taxes of certain entities may be allocated to
other, relevant entities within the MNE group to ensure neutrality in the tax treatment
of qualifying income or loss that may be subject to covered taxes in several
jurisdictions, either because of the nature of the entities (flow-through entities, hybrid
entities or permanent establishment) or because of the specific tax treatment of the
income (dividend payment or controlled foreign company tax regime).

The ETR of an MNE group in each jurisdiction where it carries out activities or of a
large-scale domestic group should be compared to the agreed minimum tax rate of 15
% in order to determine whether the MNE group or large-scale domestic group is
liable to pay a top-up tax and consequently should apply the IR or the UTPR. The
minimum tax rate of 15 % agreed by the OECD/G20 Inclusive Framework on BEPS
reflects a balance amongst corporate tax rates worldwide. In cases where the ETR of
an MNE group falls below the minimum tax rate in a given jurisdiction, the top-up tax
should be allocated to the entities in the MNE group that are liable to pay the tax in
accordance with the application of the I1IR and the UTPR, in order to comply with the
globally agreed minimum effective rate of 15 %. In cases where the ETR of a large-
scale domestic group falls below the minimum tax rate, the UPE at the top of the
large-scale domestic group should apply the IR in respect of its low-taxed constituent
entities, in order to ensure that such group is liable to pay tax at an effective minimum
rate of 15 %.

In order to allow Member States to benefit from the top-up tax revenues collected on
their low-taxed constituent entities located in their territory, Member States should be
able to elect to apply a domestic top-up tax system. Constituent entities of an MNE
group that are located in a Member State which has elected to implement rules
equivalent to the 1IR and the UTPR in their own domestic tax system should pay the
top-up tax to this Member State. While leaving Member States some flexibility in the
technical implementation of the domestic top-up tax system, such system should
ensure the minimum effective taxation of the qualifying income or loss of the
constituent entities in the same, or in an equivalent manner, to the IIR and UTPR of
this Directive.

To ensure a proportionate approach, this exercise should take into consideration
certain specific situations in which BEPS risks are reduced. Therefore, the Directive
should include a substance carve-out based on the costs associated with employees and
the value of tangible assets in a given jurisdiction. This would allow to address, to a
certain extent, situations where an MNE group or a large-scale domestic group carries
out economic activities which require material presence in a low-taxed jurisdiction as
in such case BEPS practices would be unlikely to flourish. The specific case of MNE
groups that are at the first stages of their international activity should also be
considered in order not to discourage the development of cross-border activities for
MNE groups that benefit from low taxation in their domestic jurisdiction where they
are predominantly operating. Thus, the low-taxed domestic activities of such groups
should be excluded from the application of the rules for a transitional period of five
years, and provided that the MNE group does not have constituent entities in more
than six other jurisdictions. In order to ensure equal treatment for large-scale domestic
groups, the income from the activities of such groups should also be excluded for a
transitional period of five years.
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(15)

(16)

(17)

(18)

(19)

(20)

Due to its highly volatile nature and the long economic cycle of this industry, the
shipping sector is traditionally subject to alternative or supplementary taxation regimes
in Member States. To avoid undermining that policy rationale and allow Member
States to continue applying a specific tax treatment to the shipping sector in line with
international practice and State aid rules, shipping income should be excluded from
the system.

In order to achieve a balance between the objectives of the global minimum tax reform
and the administrative burden for tax administrations and taxpayers, this Directive
should provide for a de minimis exclusion for MNE groups or large-scale domestic
groups that have an average revenue of less than EUR 10 000 000 and an average
qualifying income or loss of less than EUR 1 000 000 in a jurisdiction. Such MNE
groups or large-scale domestic groups should not pay a top-up tax even if their ETR is
below the minimum tax rate in that jurisdiction.

The application of the rules of this Directive to MNE groups and large-scale domestic
groups that fall within its scope for the first time could give rise to distortions resulting
from the existence of tax attributes, including losses from prior fiscal years, or from
timing differences, and require transitional rules to eliminate such distortions. A
gradual decrease of the rates for the payroll and the tangible assets carve-outs over ten
years should also apply to allow a smooth transition to the new tax system.

For an efficient application of the system, it is crucial that procedures are coordinated
at a group level. It will be necessary to operate a system ensuring the unobstructed
flow of information within the MNE group and towards tax administrations where
constituent entities are located. The primary responsibility of filing the information
return should lie on the constituent entity itself. A waiver of such responsibility should
however apply where the MNE group has designated another entity to file and share
the information return. It could be either a local entity or an entity from another
jurisdiction that has a competent authority agreement in place with the Member State
of the constituent entity. In the first twelve-months after its entry into force, the
Commission should review this Directive in line with the agreement reached by the
Inclusive Framework on filing requirements under the GIloBE implementation
framework. Considering the compliance adjustments that this system requires, groups
that fall within the scope of this Directive for the first time should be granted a period
of 18 months to comply with the information requirements.

Considering the benefits of transparency in the field of tax, it is encouraging that a
significant amount of information will be filed with the tax authorities in all the
participating jurisdictions. MNE groups within the scope of this Directive should be
obliged to provide comprehensive and detailed information on their profits and
effective tax rate in every jurisdiction where they have constituent entities. Such
extensive reporting could be expected to increase transparency.

The effectiveness and fairness of the global minimum tax reform heavily relies on its
worldwide implementation. It will thus be vital that all major trading partners of the
Union apply either a qualified IIR or an equivalent set of rules on minimum taxation.
In this context, and in support of legal certainty and efficiency of the global minimum
tax rules, it is important to further delineate the conditions under which the rules
implemented in a third country jurisdiction which will not transpose the rules of the
global agreement can be granted equivalence to a qualified IIR. To this end, this
Directive should provide for an assessment, by the Commission, of the equivalence
criteria based on certain parameters together with a listing of third country
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jurisdictions that meet the equivalence criteria. This list would be modified, through a
delegated act, following any subsequent assessment of the legal framework
implemented by a third country jurisdiction in its domestic law.

(21) In order to amend certain non-essential elements of this Directive, the power to adopt
acts in accordance with Article 290 of the Treaty on the Functioning of the European
Union should be delegated to the Commission. The aim should be to enable, following
an assessment by the Commission, modifications of the Annex that lists jurisdictions
with a domestic legal framework which can be considered equivalent to a qualified
income inclusion rule.

(22)  The rules for the application of the UTPR should apply as of 1 January 2024 to allow
third country jurisdictions to apply the IIR in the first phase of the implementation of
the GloBE Model Rules.

(23) The objective of this Directive, to create a common framework for a global minimum
level of taxation within the Union on the basis of the common approach contained in
the GloBE Model Rules, cannot sufficiently be achieved by each Member State acting
alone. Independent action by Member States would further risk creating a
fragmentation of the internal market. As it is critical to adopt solutions that function
for the internal market as a whole, this objective can, by reason of the scale of the
global minimum tax reform, be better achieved at Union level. The Union may
therefore adopt measures, in accordance with the principle of subsidiarity as set out in
Article 5 of the Treaty on European Union.

(24) The European Data Protection Supervisor was consulted in accordance with Article
42(1) of Regulation (EU) 2018/1725 of the European Parliament and of the Council.*
The right to protection of personal data according to Article 8 of the EU Charter of
Fundamental Rights as well as Regulation 2016/679 of the European Parliament and
of the Council'! applies to the processing of personal data carried out within the
framework of this Directive,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER |
GENERAL PROVISIONS

Article 1
Subject-matter

This Directive establishes common measures for the minimum effective taxation of MNE
groups in the form of:

@ an income inclusion rule (IIR) in accordance with which a parent entity of an MNE
group or a large-scale domestic group computes and collects its allocable share of
top-up tax in respect of the low-taxed constituent entities of the group; and

10 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on
the protection of individuals with regard to the processing of personal data by the Community
institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).

1 Directive 95/46/EC of the European Parliament and the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal data and on the free movement of such data (OJ
L 281, 23.11.1995, p. 31).
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(b)

an undertaxed payments rule (UTPR) in accordance with which a constituent entity
of an MNE group collects an allocable share of top-up tax computed by the ultimate
parent entity of the group that was not charged under the IIR in respect of the low-
taxed constituent entities of the group.

Article 2
Scope

This Directive shall apply to constituent entities located in the Union that are
members of an MNE group or a large-scale domestic group which has an annual
revenue of EUR 750 000 000 or more in its consolidated financial statements in at
least two of the last four consecutive fiscal years.

Where one or more of the four fiscal years referred to in paragraph 1 is longer or
shorter than 12 months, the annual revenue referred to in that paragraph shall be
adjusted proportionally for each of those fiscal years.

This Directive shall not apply to the following entities (‘excluded entities”) unless the
filing constituent entity has made an election not to treat such entities as excluded in
accordance with Article 43(1):

(@) a governmental entity, an international organisation, a non-profit organisation,
a pension fund, an investment entity that is an ultimate parent entity and a real
estate investment vehicle that is an ultimate parent entity; or

(b) an entity that is owned at a minimum of 95 % by one or more entities referred
to in point (a), directly or through several such entities, except pension services
entities, and that:

(i)  operates exclusively, or almost exclusively, to hold assets or invest funds
for the benefit of the entity or entities referred to in point (a); or

(if) exclusively carries out activities ancillary to those performed by the
entity or entities referred to in point (a); or

(c) an entity that is owned at a minimum of 85 % by one or more entities referred
to in point (a), directly or through one or several such entities, provided that
substantially all of its income is derived from dividends or equity gains or
losses that are excluded from the computation of the qualifying income in
accordance with point (b) of Article 15(2).

Article 3
Definitions

For the purpose of this Directive, the following definitions apply:

1)

(2)

3)

‘entity’ means any legal person or legal arrangement that prepares separate financial
accounts;

‘Constituent entity’ means an entity or permanent establishment that is part of an
MNE group or a large-scale domestic group;

‘group’ means:

(@) a collection of entities which are related through ownership or control as
defined by the acceptable accounting framework for the preparation of
consolidated financial statements by the ultimate parent entity, including any
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(4)
()

(6)

()

(8)

(9)

(10)

entity that may have been excluded from the consolidated financial statements
of the ultimate parent entity solely based on its small size, materiality grounds
or on the grounds that it is held for sale; and

(b) an entity that has one or more permanent establishments, provided that it is not
part of another group as defined in point (a);

‘MNE group’ means any group that includes at least one entity or permanent
establishment which is not located in the jurisdiction of the ultimate parent entity;

‘large-scale domestic group’ means any group of which all entities are located in the
same Member State;

‘consolidated financial statements’ means:

(@) the financial statements prepared by an entity in accordance with an acceptable
financial accounting standard, in which the assets, liabilities, income, expenses
and cash flows of that entity and of any entities which it controls are presented
as those of a single economic unit;

(b) for groups as defined in point 3(b), the financial statements prepared by a main
entity in accordance with an acceptable financial accounting standard,;

(c) the financial statements that are not prepared by an ultimate parent entity in
accordance with an acceptable financial accounting standard and that have
been subsequently adjusted to prevent any material competitive distortions; or

(d) where the ultimate parent entity does not prepare financial statements as
described in points (a), (b) or (c), the financial statements that would have been
prepared if the ultimate parent entity was required to prepare such financial
statements in accordance with:

(i) anacceptable financial accounting standard; or

(i) another financial accounting standard and provided such financial
statements have been adjusted to prevent any material competitive
distortions;

‘fiscal year’ means the accounting period with respect to which:

(@) the ultimate parent entity of an MNE group or a large-scale domestic group
prepares its consolidated financial statements or, if the ultimate parent entity
does not prepare consolidated financial statements, the calendar year; and

(b) the effective tax rate and top-up tax is computed,;

“filing constituent entity’ means an entity filing a top-up tax information return in
accordance with Article 42 this Directive;

‘flow-through entity’ means an entity that is considered as a fiscally transparent
entity with respect to its income, expenditure, profit or loss in the jurisdiction where
it was created and which is not tax resident and subject to a covered tax on its income
or profit in another jurisdiction;

For the purpose of this definition, a fiscally transparent entity means an entity whose
income, expenditure, profit or loss is treated by the laws of a jurisdiction in the same
manner as if it were derived or incurred directly by the owner of that entity;

‘permanent establishment’ means:

20

EN





EN

(11)

(12)
(13)

(14)

(15)

(16)

(@) a place of business or a deemed place of business located in a jurisdiction
where it is treated as a permanent establishment in accordance with an
applicable tax treaty in force provided that such jurisdiction taxes the income
attributable to it in accordance with a provision similar to Article 7 of the
OECD Model Tax Convention on Income and Capital*?;

(b) if there is no applicable tax treaty in force, a place of business or a deemed
place of business located in a jurisdiction which taxes the income attributable
to such place of business on a net basis in a manner similar to which it taxes its
own tax residents;

(c) if ajurisdiction has no corporate income tax system, a place of business or a
deemed place of business located therein that would be treated as a permanent
establishment in accordance with the OECD Model Tax Convention on Income
and Capital, provided that such jurisdiction would have had the right to tax the
income that would have been attributable to the place of business in accordance
with Article 7 of that convention; or

(d) another place of business or a deemed place of business through which
operations are conducted outside the jurisdiction where the main entity is
located if such jurisdiction exempts the income attributable to such operations;

‘Ultimate parent entity’ means:

(@) an entity that owns, directly or indirectly, a controlling interest in any other
entity and that is not owned, directly or indirectly, by another entity with a
controlling interest in it; or

(b) amain entity;
‘minimum tax rate’ means fifteen percent (15 %);

‘top-up tax’ means the top-up tax computed for a jurisdiction or a constituent entity
pursuant to Article 26;

‘controlled foreign company tax regime’ means a set of tax rules under which a
direct or indirect shareholder of a foreign entity is subject to taxation on its share of
part or all of the income earned by that foreign entity, irrespective of whether that
income is distributed to the shareholder;

‘qualified income inclusion rule’ (‘qualified IIR’) means a set of rules that is
implemented in the domestic law of a jurisdiction and that:

(@) is equivalent to the rules laid down in this Directive in accordance with which
the parent entity of an MNE Group computes and collects its allocable share of
top-up tax in respect of the low-taxed constituent entities of the group;

(b) is implemented and administered in a way that is consistent with the rules laid
down in this Directive and does not allow the jurisdiction to provide any
benefits that are related to those rules;

‘low-taxed constituent entity’ means:

(@) a constituent entity of an MNE group that is located in a low-tax jurisdiction;
or

12

OECD Model Tax Convention on Income and on Capital, as amended
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(17)

(18)

(19)

(20)
(21)

(22)

(23)

(24)

(b) astateless constituent entity that, in respect of a fiscal year, has an effective tax
rate which is lower than the minimum effective tax rate;

‘intermediate parent entity’ means a constituent entity that owns, directly or
indirectly, an ownership interest in another constituent entity in the same MNE group
and that does not qualify as an ultimate parent entity, a partially-owned parent entity,
a permanent establishment or an investment entity;

‘controlling interest’ means an ownership interest in an entity whereby the interest
holder is required, or would have been required, to consolidate the assets, liabilities,
income, expenses and cash flows of the entity on a line-by-line basis, in accordance
with an acceptable financial accounting standard;

A main entity is deemed to have the controlling interests of its permanent
establishments.

‘partially-owned parent entity’ means a constituent entity that owns, directly or
indirectly, an ownership interest in another constituent entity of the same MNE
group, more than 20 % of its ownership interest in its profits is held, directly or
indirectly, by persons that are not constituent entities of the MNE group and that
does not qualify as an ultimate parent entity, a permanent establishment or an
investment entity;

‘ownership interest’ means any rights to the profits, capital or reserves of an entity,
or a permanent establishment;

‘parent entity’ means an ultimate parent entity, which is not an excluded entity, an
intermediate parent entity, or a partially-owned parent entity;

‘acceptable financial accounting standard’ means international financial reporting
standards (IFRS and IFRS as adopted by the EU pursuant to Regulation (EC) No
1606/2002) and the generally accepted accounting principles of Australia, Brazil,
Canada, the Member States of the European Union, the members of the European
Economic Area, Hong-Kong (China), Japan, Mexico, New-Zealand, the People’s
Republic of China, the Republic of India, the Republic of Korea, Russia, Singapore,
Switzerland, the United Kingdom and the United States of America;

‘qualified domestic top-up tax’ means a top-up tax that is implemented in the
domestic law of a jurisdiction and that:

(@) provides for the determination of the excess profits of the constituent entities
located in that jurisdiction in accordance with the rules laid down in this
Directive and the application of the minimum tax rate to those excess profits
for the jurisdiction and the constituent entities in accordance with the rules laid
down in this Directive; and

(b) is implemented and administered in a way that is consistent with the rules laid
down in this Directive and does not allow the jurisdiction to provide any
benefits that are related to those rules;

‘Investment entity’ means:
(@ aninvestment fund or a real estate investment vehicle;

(b) an entity that is at least 95 % owned, directly or indirectly, by an entity referred
to in point (a) or through one or more such entities, and that operates
exclusively or almost exclusively to hold assets or invest funds for their
benefit;
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(25)

(26)

(27)

(28)

(29)

(30)

(31)

(c) an entity that is owned at a minimum of 85 % by an entity referred to in point
(@) provided that substantially all of its income is derived from dividends or
equity gains or losses that are excluded from the computation of the qualifying
income for the purpose of this Directive;

‘investment fund’ means an entity or arrangement that meets the following
conditions:

(@ itis designed to pool financial or non-financial assets from a number of mostly
non-related investors;

(b) itinvests in accordance with a defined investment policy;

(c) it allows investors to reduce transaction, research and analytical costs or to
spread risk collectively;

(d) it is primarily designed to generate investment income or gains, or protection
against a particular or general event or outcome;

(e) its investors have a right to return from the assets of the fund or income earned
on those assets, based on the contribution they made;

(f) it, or its management, is subject to the regulatory regime for investment funds
in the jurisdiction in which it is established or managed; and

(9) it is managed by investment fund management professionals on behalf of the
investors;

‘real estate investment vehicle’ means a widely held entity that holds predominantly
immovable property and that is subject to a single level of taxation, either in its
hands or in the hands of its interest holders, with at most one year of deferral;

‘pension fund’ means:

(@) an entity that is established and operated in a jurisdiction exclusively or almost
exclusively to administer or provide retirement benefits and ancillary or
incidental benefits to individuals and that is:

(i)  regulated in that jurisdiction; or

(i) held by a fiduciary arrangement or a trustor and that provide those
benefits in accordance with national legislation;

(b) apension services entity;

‘pension services entity’ means an entity that is established and operated exclusively
or almost exclusively to invest funds for the benefit of entities referred to in
paragraph 27 or to carry out regulated activities that are ancillary to the activities
referred to in paragraph 27, where the pension services entity forms part of the same
group as the entities carrying out these activities;

‘low-tax jurisdiction” means a Member State or a third country jurisdiction in which,
in a given fiscal year, an MNE group has an effective tax rate which is lower than the
minimum tax rate;

‘qualifying income or loss’ means the financial accounting income or loss of a
constituent entity adjusted in accordance with the rules defined in Chapter Il and in
Chapters VI and VII of this Directive;

‘disqualified refundable imputation tax’ means any tax, other than a qualified
imputation tax, accrued to, or paid by, a constituent entity that is:
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(32)

(33)

(34)

(@) refundable to the beneficial owner of a dividend distributed by such constituent
entity in respect of that dividend or creditable by the beneficial owner against a
tax liability other than a tax liability in respect of such dividend; or

(b) refundable to the distributing company upon distribution of a dividend to a
shareholder.

For the purpose of this definition, a qualified imputation tax means a covered tax
accrued to, or paid by, a constituent entity or a permanent establishment, that is
refundable or creditable to, respectively, the recipient of the dividend distributed by
the constituent entity or by the main entity, provided that the refund is payable, or the
credit is provided:

(@) by a jurisdiction other than the jurisdiction which imposed the covered
taxes;

(b) to a corporate beneficial owner of the dividend that is subject to tax at a
nominal rate that equals or exceeds the minimum tax rate on the dividend
received under the domestic law of the jurisdiction which imposed the
covered taxes on the constituent entity;

(¢) to an individual who is the beneficial owner of the dividend and tax
resident in the jurisdiction which imposed the covered taxes on the
constituent entity and who is subject to tax at a nominal rate that equals
or exceeds the standard tax rate applicable to ordinary income; or

(d) to a governmental entity, an international organisation, a non-profit
organisation, a pension fund, an investment entity that is not part of the
MNE group or a life insurance company to the extent that the dividend is
received in connection with pension fund activities that is subject to tax
in the same manner as a pension fund;

‘qualified refundable tax credit’ means:

(@) a refundable tax credit designed in such a way that it is payable as a cash
payment or a cash equivalent to a constituent entity within four years from the
date when the constituent entity is entitled to receive the refundable tax credit
under the laws of the jurisdiction granting the credit; or

(b) if the tax credit is refundable in part, the portion of the refundable tax credit
that is payable as a cash payment or a cash equivalent to a constituent entity
within four years from the date when the constituent entity is entitled to receive
the partial refundable tax credit;

‘main entity’ means an entity that includes the financial accounting net income or
loss of a permanent establishment in its financial statements;

‘tax transparent entity’ means:

(@ a flow-through entity that is considered as fiscally transparent in the
jurisdiction in which its owner is located.

(b) an entity that is not tax resident and not subject to a covered tax or a qualified
domestic top-up tax based on its place of management, place of creation or
similar criteria to the extent that, in respect of its income, expenditure, profit or
loss:
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(35)

(36)

(37)

(38)

(i) its owners are located in a jurisdiction that treats the entity as fiscally
transparent;

(if) it does not have a place of business in the jurisdiction where it was
created; and

(iii) the income, expenditure, profit or loss is not attributable to a permanent
establishment;

‘constituent entity-owner’ means a constituent entity that owns, directly or indirectly,
an ownership interest in another constituent entity of the same MNE group;

‘eligible distribution tax system’ means a corporate income tax system that:

(@) imposes income tax on profits only when those profits are distributed or
deemed to be distributed to shareholders, or when the company incurs certain
non-business expenses;

(b) imposes tax at a rate equal to, or in excess of, the minimum tax rate; and
(c) was in force on or before 1 July 2021,

‘qualified undertaxed payment rule’ (‘qualified UTPR’) means a set of rules
implemented in the domestic law of a jurisdiction that:

(@) isequivalent to the rules laid down in this Directive in accordance with which a
jurisdiction collects its allocable share of top-up tax of an MNE group that was
not charged under the IIR in respect of the low-taxed constituent entities of
such group;

(b) is implemented and administered in a way that is consistent with the rules laid
down in this Directive and does not allow the jurisdiction to provide any
benefits that are related to those rules;

‘designated filing entity’ means the constituent entity, other than the ultimate parent
entity, that has been appointed by the MNE group to fulfil the filing obligations set
out in Article 42 on behalf of the MNE group.

Article 4
Location of a constituent entity

A constituent entity other than a flow-through entity shall be deemed to be located in
the jurisdiction where it is considered as resident for tax purposes based on its place
of management, place of creation or similar criteria.

Where the location of a constituent entity other than a flow-through entity cannot be
determined based on the first subparagraph, it shall be deemed to be located in the
jurisdiction where it was created.

A flow-through entity shall be considered as stateless, unless it is the ultimate parent
entity of an MNE group or it is required to apply an income inclusion rule in
accordance with Articles 5, 6 and 7, in which case the flow-through entity shall be
deemed to be located in the jurisdiction where it was created.

A permanent establishment as defined in Article 3, point (10)(a), shall be deemed to
be located in the jurisdiction where it is treated as a permanent establishment and
liable to tax under the applicable tax treaty in force.
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A permanent establishment as defined in Article 3, point (10)(b), shall be deemed to
be located in the jurisdiction where it is subject to income taxation based on its
business presence.

A permanent establishment as defined in Article 3, point (10)(c), shall be deemed to
be located in the jurisdiction where it is situated.

A permanent establishment as defined in Article 3, point (10)(d), shall be considered
as stateless.

Where a constituent entity can be deemed to be located in two jurisdictions and those
jurisdictions have an applicable tax treaty, the constituent entity shall be deemed to
be located in the jurisdiction where it is considered as resident for tax purposes under
that tax treaty.

Where the applicable tax treaty requires that the competent authorities reach a mutual
agreement on the deemed residence for tax purposes of the constituent entity, and no
agreement is reached, paragraph 5 shall apply.

Where there is no relief for double taxation under the applicable tax treaty, due to the
fact that a constituent entity is resident for tax purposes in both jurisdictions that are
contracting parties thereto, paragraph 5 shall apply.

Where a constituent entity can be deemed to be located in two jurisdictions and those
jurisdictions do not have an applicable tax treaty, the constituent entity shall be
deemed to be located in the jurisdiction which charged the higher amount of covered
taxes for the fiscal year.

For the purpose of calculating the amount of covered taxes referred to in the first in
subparagraph, the amount of tax paid in accordance with a controlled foreign
company tax regime shall not be taken into consideration.

If the amount of covered taxes due in the two jurisdictions is the same or zero, the
constituent entity shall be deemed to be located in the jurisdiction where it has the
higher amount of substance-based income exclusion computed on an entity basis in
accordance with Article 27.

If the amount of the substance-based income exclusion in the two jurisdictions is the
same or zero, the constituent entity shall be considered as stateless, unless it is an
ultimate parent entity, in which case it shall be deemed to be located in the
jurisdiction where it was created.

Where, as a result of applying paragraphs 4 and 5, a parent entity is deemed to be
located in a jurisdiction where it is not subject to a qualified income inclusion rule, it
shall be deemed to be subject to the qualified income inclusion rule of the other
jurisdiction, unless an applicable tax treaty in force prohibits the application of such
rule.

Where a constituent entity changes its location in the course of a fiscal year, it shall
be deemed to be located in the jurisdiction where it was deemed to be located under
this Article at the beginning of that fiscal year.
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CHAPTER II
INCOME INCLUSION RULE AND UNDERTAXED
PAYMENTS RULE

Article 5
Ultimate parent entity in the Union

Member States shall ensure that an ultimate parent entity located in a Member State
IS subject to the top-up tax (the "lIR top-up tax”) in respect of its low-taxed
constituent entities located either in another Member State or in a third country
jurisdiction for the fiscal year.

Member States shall ensure that, where an ultimate parent entity located in a Member
State is a low-taxed constituent entity, it is subject to the IIR top-up tax together with
its low-taxed constituent entities located in the same Member State for the fiscal
year.

Article 6
Intermediate parent entity in the Union

Member States shall ensure that an intermediate parent entity located in a Member
State and held by an ultimate parent entity that is located in a third country
jurisdiction is subject to the 1IR top-up tax in respect of its low-taxed constituent
entities located in another Member State or a third country jurisdiction for the fiscal
year.

Member States shall ensure that, where an intermediate parent entity located in a
Member State and held by an ultimate parent entity that is located in a third country
jurisdiction is a low-taxed constituent entity, it is subject to the IIR top-up tax
together with its low-taxed constituent entities located in the same Member State for
the fiscal year.

Paragraphs 1 and 2 shall not apply where:

(@) the ultimate parent entity is subject to a qualified income inclusion rule for the
fiscal year in the jurisdiction where it is located; or

(b) another intermediate parent entity located in a Member State or a third country
jurisdiction where it is subject to a qualified income inclusion rule for the fiscal
year owns, directly or indirectly, a controlling interest in the intermediate
parent entity.

Article 7
Partially-owned parent entity in the Union

Member States shall ensure that a partially-owned parent entity located in a Member
State is subject to the IR top-up tax in respect of its low-taxed constituent entities for
the fiscal year.

Member States shall ensure that, where a partially-owned parent entity located in a
Member State is a low-taxed constituent entity, it is subject to the IR top-up tax
together with its low-taxed constituent entities located in the same Member State for
the fiscal year.
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Paragraphs 1 and 2 shall not apply where the ownership interests of the partially-
owned parent entity are wholly held, directly or indirectly, by another partially-
owned parent entity that is located either in a Member State or in a third-country
jurisdiction and is subject to a qualified income inclusion rule for the fiscal year.

Article 8
Allocation of the top-up tax under the income inclusion rule

The IIR top-up tax due by a parent entity in respect of a low-taxed constituent entity
pursuant to Articles 5, 6 and 7 shall be equal to the top-up tax of the low-taxed
constituent entity, as computed in accordance with Article 26, multiplied by the
parent entity’s allocable share in such top-up tax for the fiscal year.

A parent entity’s allocable share in the top-up tax with respect to a low-taxed
constituent entity shall be the proportion of the parent entity’s interest in the income
of the low-taxed constituent entity.

In addition to the amount allocated to a parent entity in accordance with paragraph 1,
the 1IR top-up tax due by a parent entity pursuant to Articles 5(2), 6(2) and 7(2) shall
include the full amount of top-up tax computed for that parent entity in accordance
with Article 26.

Article 9
Income inclusion rule offset mechanism

Where an intermediate parent entity located in a Member State holds an ownership
interest in a low-taxed constituent entity through another intermediate parent entity
located in a Member State or in a third country jurisdiction where it is subject to a
qualified income inclusion rule for the fiscal year, the top-up tax due pursuant to
Article 6(1) shall be reduced by an amount equal to the portion of the intermediate
parent entity’s allocable share in the top-up tax due by the other intermediate parent
entity.

Where a parent entity located in a Member State holds an ownership interest in a
low-taxed constituent entity through a partially-owned parent entity located in a
Member State or in a third country jurisdiction where it is subject to a qualified
income inclusion rule for the fiscal year, the top-up tax due pursuant to Article 5(1),
Avrticle 6(1) or Article 7(1) shall be reduced by an amount equal to the portion of the
parent entity’s allocable share in the top-up tax due by the partially-owned parent
entity.

Article 10
Election to apply a qualified domestic top-up tax

Member States may elect to apply a qualified domestic top-up tax.

If a Member State where constituent entities of an MNE Group are located elects to
apply a qualified domestic top-up tax, any low-taxed constituent entities of the MNE
Group in that Member State shall be subject to that domestic top-up tax for the fiscal
year.

Where a parent entity of an MNE Group is located in a Member State, and its
directly or indirectly held low-taxed constituent entities located in another Member
State or in a third country jurisdiction are subject to a qualified domestic top-up tax
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for the fiscal year in that jurisdiction, the amount of any top-up tax computed in
accordance with Article 26 due by the parent entity pursuant to Articles 5, 6 and 7
shall be reduced, up to zero, by the amount of top-up tax due by those constituent
entities.

3. Where the amount of qualified domestic top-up tax taken into consideration in the
computation of the jurisdictional top-up tax in accordance with Article 26 for a fiscal
year has not been fully paid within the three following fiscal years, the amount of
domestic top-up tax that was not paid shall be added to the jurisdictional top-up tax
computed in accordance with Article 26(3).

4. Member States that elect to apply a domestic top-up tax shall notify the Commission
of this election within four months following the adoption of their national laws,
regulations and administrative provisions necessary to comply with this Directive.

Article 11
Application of a UTPR across the MNE group

Where the ultimate parent entity of an MNE group is located in a third country jurisdiction
that does not apply a qualified income inclusion rule, Member States shall ensure that its
constituent entities located in the Union are subject, in the Member State in which they are
located, to a top-up tax for the fiscal year (a “UTPR top-up tax’) for the amount allocated to
that Member State in accordance with Article 13.

Constituent entities that are investment entities and pension funds shall not be subject to the
UTPR top-up tax.

Article 12
Application of a UTPR in the UPE jurisdiction

Where the ultimate parent entity of an MNE group is located in a low-tax jurisdiction,
Member States shall ensure that its constituent entities located in a Member State are subject
to UTPR top-up tax for the fiscal year and for the amount allocated to that Member State in
accordance with Article 13 in respect of the low-taxed constituent entities that are located in
the jurisdiction of the ultimate parent entity, irrespective of whether that jurisdiction applies a
qualified income inclusion rule.

Constituent entities that are investment entities and pension funds shall not be subject to the
UTPR top-up tax.

Article 13
Computation and allocation of the UTPR top-up tax amount

1. The UTPR top-up tax amount allocated to a Member State shall be computed by
multiplying the total UTPR top-up tax, as determined in accordance with paragraph
2, by the Member State’s UTPR percentage as determined in accordance with
paragraph 5.

2. The total UTPR top-up tax for a fiscal year shall be the sum of the top-up tax of all
the low-taxed constituent entities of the MNE group for that fiscal year, as
determined in accordance with Article 26, subject to the adjustments set out in
paragraphs 3 and 4.

3. The UTPR top-up tax of a low-taxed constituent entity shall be equal to zero where,
for the fiscal year, such low-taxed constituent entity is wholly held directly by the
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ultimate parent entity, or indirectly through one or more parent entities, which are
located either:

(@ ina Member State; or

(b) in a third country jurisdiction where it is required to apply a qualified income
inclusion rule in respect of its low-taxed constituent entity for the fiscal year.

Where paragraph 3 does not apply, the UTPR top-up tax of a low-taxed constituent
entity shall be reduced by the amount of top-up tax allocated to a parent entity
located in a third country jurisdiction which is required to apply a qualified income
inclusion rule in respect of the constituent entity.

A Member State’s UTPR percentage shall be computed, for each fiscal year and for
each MNE group, according to the following formula:

(number of employees in the Member State)

509
fox number of employees in all UTPR jurisdictions

tangible assets in the Member State
+ 50% x

tangible assets in all UTPR jurisdictions
where:

(@) the number of employees in the Member State is the total number of employees
of all the constituent entities of the MNE group located in that Member State;

(b) the number of employees in all jurisdictions with a qualified UTPR is the total
number of employees of all the constituent entities of the MNE group located
in a jurisdiction that has a qualified UTPR in force for the fiscal year;

(c) the total value of tangible assets in the Member State is the sum of the net book
value of tangible assets of all the constituent entities of the MNE group located
in that Member State;

(d) The total value of tangible assets in all jurisdictions with a qualified UTPR is
the sum of the net book value of tangible assets of all the constituent entities of
the MNE group located in a jurisdiction that has a qualified UTPR in force for
the fiscal year.

The number of employees shall be the number of employees on a full-time
equivalent basis of all constituent entities located in the relevant jurisdiction,
including independent contractors provided that they participate in the ordinary
operating activities of the constituent entity.

The tangible assets shall include the tangible assets of all constituent entities located
in the relevant jurisdiction but shall not include cash or cash equivalent, intangible or
financial assets.

A permanent establishment shall be allocated the employees whose payroll costs are
included, and tangible assets that are included, in its separate financial accounts
pursuant to Article 17(1) adjusted in accordance with Article 17(2).

The number of employees and the net book value of tangible assets held by an
investment entity shall be excluded from the elements of the formula.

The number of employees and the net book value of tangible assets of a flow-through
entity shall be excluded from the elements of the formula, unless they are allocated to
a permanent establishment or, in the absence of a permanent establishment, to the
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constituent entities that are located in the jurisdiction where the flow-through entity
was created.

By way of derogation from paragraph 5, a Member State’s UTPR percentage for an
MNE group shall be deemed to be zero for a fiscal year where that Member State has
not collected from the relevant constituent entities the UTPR top-up tax amount
which it was allocated in a prior fiscal year.

The number of employees and the net book value of tangible assets of the constituent
entities of an MNE group which is located in a Member State with a UTPR
percentage of zero for a fiscal year shall be excluded from the elements of the
formula for allocating the total UTPR top-up tax to the MNE group for that fiscal
year.

CHAPTER Il

COMPUTATION OF THE QUALIFYING INCOME OR LOSS

Article 14
Determination of the qualifying income or loss

The qualifying income or loss of each constituent entity shall be computed by
making the adjustments set out in Articles 15, 16, 17 and 18 to the financial
accounting net income or loss of the constituent entity for the fiscal year before any
consolidation adjustments for intra-group transactions, as determined under the
accounting standard used in the preparation of the consolidated financial statements
of the ultimate parent entity.

Where it is not reasonably feasible to determine the financial accounting net income
or loss of a constituent entity based on the accounting standard used in the
preparation of the consolidated financial statements of the ultimate parent entity, the
financial accounting net income or loss of the constituent entity for the fiscal year
may, by derogation from paragraph 1, be determined using another acceptable
financial accounting standard or an authorised financial accounting standard
provided that:

(@ the financial accounts of the constituent entity are maintained based on that
other accounting standard;

(b) the information contained in the financial accounts is reliable; and

(¢) long-term differences in excess of EUR 1 000 000 that arise from the
application of a particular principle or standard to items of income or expense
or transactions, which differs from the financial standard used in the
preparation of the consolidated financial statements of the ultimate parent
entity, shall be adjusted to conform to the treatment required for that item
under the accounting standard used in the preparation of the consolidated
financial statements.

An authorised financial accounting standard means, in respect of an entity, a set of
generally acceptable accounting principles permitted by an authorised accounting
body in the jurisdiction where that entity is located. For this purpose, authorised
accounting body means the body with legal authority in a jurisdiction to prescribe,
establish or accept accounting standards for financial reporting purposes.
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Where an ultimate parent entity has not prepared its consolidated financial statements
in accordance with an acceptable financial accounting standard referred to in Article
3, point (6), the consolidated financial statements of the ultimate parent entity shall
be adjusted to prevent any material competitive distortion.

Where an ultimate parent entity does not prepare consolidated financial statements,
the consolidated financial statements of the ultimate parent entity shall be those that
would have been prepared if the ultimate parent entity was required to prepare such
consolidated financial statements in accordance with:

(@) an acceptable financial accounting standard; or

(b) another financial accounting standard provided that such consolidated financial
statements are adjusted to prevent any material competitive distortion.

Where the application of a specific principle or procedure under a set of generally
accepted accounting principles results in a material competitive distortion, the
accounting treatment of any item or transaction subject to that principle or procedure
shall be adjusted to conform to the treatment required for the item or transaction
under International Financial Reporting Standards.

A material competitive distortion means, in respect of the application of a specific
principle or procedure under a set of generally acceptable accounting principles, an
application that results in a variation of more than 10 % of revenue or EUR 75 000
000 as compared to the amount that would have been determined by applying the
corresponding principle or procedure.

Article 15
Adjustments to determine the qualifying income or loss

For the purpose of this Article, the following definitions apply:
(@ ‘net tax expense’ means the net amount of the following items:
(i) covered taxes accrued as an expense;
(if) deferred tax assets attributable to a loss for the fiscal year;
(iii) qualified domestic top-up taxes accrued as an expense;
(iv) taxes arising pursuant to the rules of this Directive; and
(v) disqualified refundable imputation taxes accrued as an expense;

(b) “‘excluded dividend’” means a dividend or another distribution received or
accrued in respect of an ownership interest, except a dividend or another
distribution received or accrued in respect of:

(i) an ownership interest in an entity of less than 10% (a “portfolio
shareholding”) in respect of which a constituent entity is entitled to all or
substantially all of the rights to profits, capital or reserves, irrespective of
whether the constituent entity owns the legal ownership of such portfolio,
for less than one year at the date of the distribution; and

(i) an ownership interest in an investment entity that is subject to an election
pursuant to Article 41;

() ‘excluded equity gain or loss’ means a net gain or loss, included in the
financial accounting net income or loss of the constituent entity, arising from:
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(d)

(€)

(f)

(9)

(i) gains and losses arising from changes in the fair value of an ownership
interest, except for a portfolio shareholding;

(if)  profits or losses in respect of an ownership interest that is included under
the equity method of accounting; and

(iii) gains and losses from the disposal of an ownership interest, except for the
disposal of a portfolio shareholding;

‘included revaluation method gain or loss’ means a gain or loss, increased or
decreased by any associated covered taxes for the fiscal year, arising from the
application of an accounting method or practice that, in respect of property,
plant and equipment:

(i) periodically adjusts the carrying value of such property to its fair value;
(if)  records the changes in value in other comprehensive income; and

(iii) does not subsequently report the gain or loss accrued in other
comprehensive income through profit and loss;

‘asymmetric foreign currency gain or loss’ means a foreign currency gain or
loss that is:

(i) included in the computation of the taxable income or loss of a constituent
entity and that are attributable to fluctuations in the exchange rate
between the accounting functional currency and the tax functional
currency of the constituent entity;

(if) included in the computation of the financial accounting net income or
loss of a constituent entity and that are attributable to fluctuations in the
exchange rate between the accounting functional currency and the tax
functional currency of the constituent entity;

(iii) included in the computation of the financial accounting net income or
loss of a constituent entity and that are attributable to fluctuations in the
exchange rate between a foreign currency and the accounting functional
currency of the constituent entity; and

(iv) attributable to fluctuations in the exchange rate between a foreign
currency and the tax functional currency of the constituent entity;

‘policy disallowed expense’ means:

(i) an expense accrued by the constituent entity for illegal payments,
including bribes and kickbacks; and

(if) an expense accrued by the constituent entity for fines and penalties that
equal or exceed EUR 50 000 or an equivalent amount in the functional
currency in which the financial accounting net income or loss of the
constituent entity is computed;

‘prior period error or change in accounting principles’ means a change in the
opening equity of a constituent entity at the beginning of a fiscal year that is
attributable to:

(i) a correction of an error in the determination of the financial accounting
net income or loss in a previous fiscal year that affected the income or
expenses included in the computation of the qualifying income or loss in
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that previous fiscal year, except if such correction resulted in a material
decrease to a liability for covered taxes subject to Article 24; and

(i) a change in accounting principles or policy that affected the income or
expenses included in the computation of the qualifying income or loss;

(h) “‘accrued pension expense’ means the difference between the amount of
expense included in the financial accounting net income or loss and the amount
contributed to a pension fund for the fiscal year.

The financial accounting net income or loss of a constituent entity shall be adjusted
by the amount of the following items to determine its qualifying income or loss:

(@) net taxes expenses;

(b) excluded dividends;

(c) excluded equity gains or losses;

(d) included revaluation method gains or losses;

(e) gains or losses from the disposal of assets and liabilities excluded pursuant to
Article 33;

(f)  asymmetric foreign currency gains and losses;

(g) policy disallowed expenses;

(h)  prior period errors and changes in accounting principles; and
(i)  accrued pension expenses.

At the election of the filing constituent entity, the amount of stock-based
compensation expense that has been allowed as a deduction for tax purposes by a
constituent entity for a fiscal year may be deducted from the financial accounting net
income or loss of that constituent entity for the computation of its qualifying income
or loss for the same fiscal year.

Where the option to use the stock-options has not been exercised, the amount of
stock-based compensation expense that has been deducted from the financial
accounting net income or loss of the constituent entity for the computation of its
qualifying income or loss for a fiscal year shall be added back in the fiscal year in
which the option has expired.

Where part of the amount of stock-based compensation expense has been accrued in
the financial accounts of the constituent entity in fiscal years prior to the fiscal year
in which the election is made, an amount equal to the difference between the total
amount of stock-based compensation expense that has been deducted for the
computation of its qualifying income or loss in those previous fiscal years and the
total amount of stock-based compensation expense that would have been deducted
for the computation of its qualifying income or loss in those previous fiscal years if
the election had been made in such fiscal years, shall be included in the computation
of the qualifying income or loss of the constituent entity for that fiscal year.

The election shall be made in accordance with Article 43(1) and shall apply
consistently to all constituent entities located in the same jurisdiction for the year in
which the election is made and all subsequent fiscal years.

In the fiscal year in which the election is revoked, the amount of unpaid stock-based
compensation expense that exceeds the financial accounting expense accrued shall be
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included for the computation of the qualifying income or loss of the constituent
entity.

Transactions between constituent entities located in different jurisdictions shall be
accrued for the same amount in the financial accounts of the constituent entities and
for an amount consistent with the arm’s length principle.

A loss from a sale or other transfer of asset between constituent entities located in the
same jurisdiction shall be accrued at an amount consistent with the arm’s length
principle.

Qualified refundable tax credits shall be treated as income for the computation of the
qualifying income or loss of a constituent entity. Refundable tax credits that do not
meet the definition of a qualified refundable tax credit as set out in Article 3, point
(32) shall not be treated as income for the computation of the qualifying income or
loss of a constituent entity.

At the election of the filing constituent entity, gains and losses in respect of assets
and liabilities that are subject to fair value or impairment accounting in the
consolidated financial statements of a constituent entity for a fiscal year may be
determined on the basis of the realisation principle for the computation of the
qualifying income or loss of that constituent entity for the same fiscal year.

Gains or losses which result from applying fair value or impairment accounting in
respect of an asset or a liability shall be excluded from the computation of the
qualifying income or loss of a constituent entity under the first subparagraph.

The carrying value of an asset or a liability for the purpose of determining a gain or a
loss under the first subparagraph shall be the carrying value at the time the asset was
acquired or the liability was incurred, or on the first day of the fiscal year in which
the election is made, whichever date is the latest.

The election shall be made in accordance with Article 43(1) and shall apply to the
assets and liabilities of all the constituent entities located in a jurisdiction, unless the
filing constituent entity chooses to limit the election to the tangible assets of the
constituent entities or to investment entities.

In the fiscal year in which the election is revoked, an amount equal to the difference
between the fair value of the asset or liability on the first day of the fiscal year in
which the revocation is made and the carrying value of the asset or liability
determined pursuant to the election shall be included for the computation of the
qualifying income or loss of the constituent entities.

At the election of the filing constituent entity, the qualifying income or loss of a
constituent entity located in a jurisdiction arising from the disposal of immovable
property located in that jurisdiction by such constituent entity to third parties for a
fiscal year may be adjusted in the following manner.

The net gain arising from the disposal of immovable property as referred to in the
first subparagraph in the fiscal year in which the election is made shall be offset
against any net loss arising from the disposal of immovable property as referred to in
the first subparagraph in the fiscal year in which the election is made and in the four
fiscal years prior to that fiscal year (the “five-year period”). The net gain shall be
offset first against the net loss, if any, that has arisen in the earliest fiscal year of the
five-year period. Any residual amount of net gain shall be carried forward and offset
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10.

against any net losses that have arisen in subsequent fiscal years of the five-year
period.

Any residual amount of net gain that remains after applying the second subparagraph
shall be spread evenly over the five-year period for the computation of the qualifying
income or loss of each constituent entity in that jurisdiction that has made a net gain
from the disposal of immovable property as referred to in the first subparagraph in
the fiscal year in which the election is made. The residual amount of net gain
allocated to a constituent entity shall be an amount equal to the net gain of that
constituent entity divided by the net gain of all constituent entities.

Where no constituent entity in a jurisdiction has made a net gain from the disposal of
immovable property as referred to in the first subparagraph in the fiscal year in
which the election is made, the residual amount of net gain as referred to in the third
subparagraph shall be allocated equally to each constituent entity in that jurisdiction
and spread evenly over the five-year period for the computation of the qualifying
income or loss of each of those constituent entities.

Any gain or loss for the fiscal years preceding the election year shall be subject to
adjustments in accordance with Article 28(1).The election shall be made annually in
accordance with Article 43(2).

Any expense related to a financing arrangement whereby one or more members of an
MNE group provide credit to one or more other members of the same group (the
“intra-group financing arrangement™) shall not be taken into consideration in the
computation of the qualifying income or loss of a constituent entity if the following
conditions occur:

(@) the constituent entity is located in a low-tax jurisdiction or in a jurisdiction that
would have been low-taxed if the expense had not accrued to the constituent
entity;

(b) it can reasonably be expected that, over the duration of the intra-group
financing arrangement, the amount of expenses that would have to be taken
into account for the computation of the qualifying income or loss would
increase, without resulting in a significant increase in the taxable income of the
constituent entity;

(c) the constituent entity is counterpart to an intra-group financing arrangement
that is located in a high-tax jurisdiction or in a jurisdiction that would not have
been low-taxed if the expense had not accrued to the constituent entity.

An ultimate parent entity may elect to apply its consolidated accounting treatment to
income, expense, gains and losses from transactions between constituent entities that
are located in the same jurisdiction and included in a tax consolidation group for the
purpose of computing the net qualifying income or loss of those constituent entities.

The election shall be made in accordance with Article 43(1).

In the fiscal year in which the election is made or revoked, appropriate adjustments
shall be made so that items of qualifying income or loss are not taken into
consideration more than once or omitted as a result of such election or the
revocation.

An insurance company shall exclude from the computation of its qualifying income
or loss any amount charged to policyholders for taxes paid by the insurance company
in respect of returns to the policyholders. An insurance company shall include in the
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11.

computation of its qualifying income or loss any returns to policyholders that are not
reflected in its financial accounting net income or loss to the extent that the
corresponding increase or decrease in liability to the policyholders is reflected in its
financial accounting net income or loss.

An amount that is accrued as a decrease in the equity of a constituent entity and is the
result of distributions made or due in respect of an instrument issued by that
constituent entity pursuant to prudential regulatory requirements (the “additional tier
one capital”) shall be treated as an expense in the computation of its qualifying
income or loss.

Any amount that is recognised as an increase in the equity of a constituent entity and
is the result of distributions received or due to be received in respect of an additional
tier one capital held by the constituent entity shall be included in the computation of
its qualifying income or loss.

Article 16
International shipping income exclusion

For the purpose of this Article, the following definitions apply:

(@ ‘international shipping income’ means net income obtained by a constituent
entity from the following activities:

(i) transportation of passengers or cargo by ship in international traffic,
where such transportation is not carried out via inland waterways within
the same jurisdiction, whether the ship is owned, leased or otherwise at
the disposal of the constituent entity;

(if) leasing of a ship used for the transportation of passengers or cargo in
international traffic on charter fully equipped, crewed and supplied,;

(iii) leasing of a ship used for the transportation of passengers or cargo in
international traffic, on a bareboat charter basis, to another constituent
entity;

(iv) participation in a pool, a joint business or an international operating
agency for the transportation of passengers or cargo by ship in
international traffic; and

(v) sale of a ship referred to in point (a) provided that the ship has been held
for use by the constituent entity for a minimum of one year;

(b) “qualified ancillary international shipping income” means net income obtained
by a constituent entity from the following activities, provided that such
activities are performed primarily in connection with the transportation of
passengers or cargo by ships in international traffic:

(i) leasing of a ship, on a bareboat charter basis, to another shipping
enterprise that is not a constituent entity, provided that the charter does
not exceed three years;

(if)  slot chartering arrangements;

(iii) sale of tickets issued by other shipping enterprises for the domestic leg of
an international voyage;
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(iv) leasing and short-term storage of containers or detention charges for the
late return of containers;

(v) provision of services to other shipping enterprises by engineers,
maintenance staff, cargo handlers, catering staff, and customer services
personnel; and

(vi) investment income, where the investment that generates the income is
made as an integral part of the carrying on the business of operating the
ships in international traffic.

The international shipping income and qualified ancillary international shipping
income of a constituent entity shall be excluded from the computation of its
qualifying income or loss, provided that the constituent entity demonstrates that the
strategic or commercial management of all ships concerned is effectively carried on
from within the jurisdiction where the constituent entity is located.

Where the computation of a constituent entity’s international shipping income and
qualified ancillary international shipping income results in a loss, such loss shall be
excluded from the computation of the constituent entity’s qualifying income or 10ss.

To the extent that the total qualified ancillary international shipping income of the
constituent entities located in a jurisdiction exceeds 50% of their total international
shipping income, the excess income shall be included in the computation of their
qualifying income or loss.

The costs incurred by a constituent entity that directly result from its international
shipping activities and qualified ancillary international shipping activities referred to
in paragraph 1 shall be allocated to such activities for the purpose of computing the
net international shipping income and the net qualified ancillary international
shipping income of the constituent entity.

The costs incurred by a constituent entity that indirectly result from its international
shipping activities and qualified ancillary international shipping activities referred to
in paragraph 1 shall be allocated to such activities for the purpose of computing the
net international shipping income and the net qualified ancillary international
shipping income of the constituent entity on the basis of its revenues from such
activities in proportion to its total revenues.

All direct and indirect costs incurred by a constituent entity that are allocated to its
international shipping income or qualified ancillary international shipping income in
accordance with paragraph 5 shall not be taken into consideration in the computation
of its qualifying income or loss.

Article 17

Allocation of the qualifying income or loss between a main entity and a permanent

establishment

Where a constituent entity is a permanent establishment as defined in Article 3, point
(10)(a), (b) or (c), its financial accounting net income or loss shall be the net income
or loss reflected in its separate financial accounts.

Where a permanent establishment does not have separate financial accounts, its
financial accounting net income or loss shall be the amount that would have been
reflected in its separate financial accounts if they had been prepared on a standalone
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basis and in accordance with the accounting standard used in the preparation of the
consolidated financial accounts of the ultimate parent entity.

Where a constituent entity meets the definition of a permanent establishment in
Article 3, point (10)(a) or (b), its financial accounting net income or loss shall be
adjusted to reflect only the items of income and expense that are attributable to it in
accordance with the applicable tax treaty or domestic law of the jurisdiction where it
is located, regardless of the amount of income subject to tax and the amount of
deductible expenses in that jurisdiction.

Where a constituent entity meets the definition of a permanent establishment in
Article 3, point (10)(c), its financial accounting net income or loss shall be adjusted
to reflect only the items of income and expense that would have been attributable to
it in accordance with Avrticle 7 of the OECD Model Tax Convention®3.

Where a constituent entity meets the definition of a permanent establishment in
Article 3, point (10)(d), its financial accounting net income or loss shall be computed
based on the items of income that are exempt in the jurisdiction where the main
entity is located and attributable to the operations conducted outside of that
jurisdiction and the items of expense that are not deductible for tax purposes in the
jurisdiction where the main entity is located and that are attributable to such
operations outside of that jurisdiction.

The financial accounting net income or loss of a permanent establishment shall not
be taken into account in determining the qualifying income or loss of the main entity.

Where a qualifying loss of a permanent establishment is treated as an expense of the
main entity in the computation of its domestic taxable income and is not set off
against the domestic taxable income of the permanent establishment and the main
entity, such qualifying loss shall be treated as an expense of the main entity for the
computation of its qualifying income or loss.

Qualifying income that is subsequently earned by the permanent establishment shall,
by way of derogation from paragraph 4, be treated as qualifying income of the main
entity up to the amount of the qualifying loss that was previously treated as an
expense of the main entity under the first subparagraph.

Article 18

Allocation and computation of the qualifying income or loss of a flow-through entity

The financial accounting net income or loss of a constituent entity that is a flow-
through entity shall be reduced by the amount allocable to its owners that are not part
of the MNE group and that hold their ownership interest in such flow-through entity
directly or through one or more tax transparent entities, unless:

(@) the flow-through entity is an ultimate parent entity; or

(b) the flow-through entity is held, directly or through one or more tax transparent
entities, by an ultimate parent entity.

The financial accounting net income or loss of a constituent entity that is a flow-
through entity shall be reduced by the financial accounting net income or loss that is
allocated to another constituent entity.

13

OECD Model Tax Convention on Income and on Capital, as amended
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Where a flow-through entity wholly or partially carries out business through a
permanent establishment, its financial accounting net income or loss which remains
after applying paragraph 1 shall be allocated to that permanent establishment in
accordance with Article 17.

Where a tax transparent entity is not the ultimate parent entity, the financial
accounting net income or loss of the flow-through entity which remains after
applying paragraph 3 shall be allocated to its constituent entity-owners in accordance
with their ownership interests in the flow-through entity.

Where a reverse hybrid entity or a tax transparent entity is the ultimate parent entity,
the financial accounting net income or loss of the flow-through entity which remains
after applying paragraph 3 shall be allocated to the reverse hybrid entity or the tax
transparent entity.

A reverse hybrid entity means a flow-through entity that is not considered as fiscally
transparent in the jurisdiction in which its owner is located.

Paragraphs 3, 4 and 5 shall be applied separately with respect to each ownership
interest in the flow-through entity.

CHAPTER IV
COMPUTATION OF ADJUSTED COVERED TAXES

Article 19
Covered taxes

The covered taxes of a constituent entity shall include:

(@) taxes accrued in the financial accounts of a constituent entity with respect to its
income or profits, or its share of the income or profits of a constituent entity in
which it owns an ownership interest;

(b) taxes on distributed profits, deemed profit distributions, and non-business
expenses imposed under an eligible distribution tax system;

(c) taxes imposed in lieu of a generally applicable corporate income tax; and

(d) taxes levied by reference to retained earnings and corporate equity, including
taxes on multiple components based on income and equity.

The covered taxes of a constituent entity shall not include:

(@) the top-up tax accrued by a parent entity under a qualified income inclusion
rule;

(b) the top-up tax accrued by a constituent entity under a qualified domestic top-up
tax;

(c) taxes attributable to an adjustment made by a constituent entity as a result of
the application of a qualified UTPR;

(d) disqualified refundable imputation tax; and
(e) taxes paid by an insurance company in respect of returns to policyholders.

Covered taxes in respect of any net gain or loss arising from the disposal of
immovable property as referred to in the first subparagraph of Article 15(7) in the
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fiscal year in which the election is made shall be excluded from the computation of
the adjusted covered taxes.

Article 20
Adjusted covered taxes

The adjusted covered taxes of a constituent entity for a fiscal year shall be
determined by adjusting the sum of the tax expense accrued in its financial
accounting net income or loss with respect to covered taxes for the fiscal year, by:

(@) the net amount of its additions and reductions to covered taxes for the fiscal
year as set out in paragraphs 2 and 3;

(b) the total deferred tax adjustment amount as set out in Article 21; and

(c) any increase or decrease in covered taxes accrued in equity or other
comprehensive income relating to amounts included in the computation of
qualifying income or loss that will be subject to tax.

The additions to the covered taxes of a constituent entity for the fiscal year shall
include:

(@) the amount of covered taxes accrued as an expense in the profit before taxation
in the financial accounts;

(b) the amount of qualifying loss deferred tax asset that has been used pursuant to
Article 22(3);

(c) the amount of covered taxes relating to an uncertain tax position previously
excluded under point (d) of paragraph 3 that are paid for the fiscal year; and

(d) the amount of credit or refund in respect of a qualified refundable tax credit
that was accrued as a reduction to the tax expense.

The reductions to the covered taxes of a constituent entity for the fiscal year shall
include:

(@ the amount of tax expense with respect to income excluded from the
computation of qualifying income or loss under Chapter Ill;

(b) the amount of credit or refund in respect of a refundable tax credit that is not a
qualified refundable tax credit that was not accrued as a reduction to the tax
expense;

(c) the amount of covered taxes refunded or credited to a constituent entity that
was not treated as an adjustment to tax expense, unless it relates to a qualified
refundable tax credit;

(d) the amount of tax expense, which relates to an uncertain tax position; and

(e) the amount of tax expense that is not expected to be paid within three years
after the end of the fiscal year.

For the purpose of computing adjusted covered taxes, where an amount of covered
tax is described in more than one point in paragraphs 1 to 3, it shall only be taken
into account once.

Where, for a fiscal year, there is a net qualifying loss in a jurisdiction and the amount
of adjusted covered taxes for that jurisdiction is negative and less than an amount
equal to the net qualifying loss multiplied by the minimum tax rate (the “expected
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adjusted covered taxes”), the amount equal to the difference between the amount of
adjusted covered taxes and the amount of expected adjusted covered taxes shall be
treated as an additional top-up tax for that fiscal year. The amount of additional top-
up tax shall be allocated to each constituent entity in the jurisdiction in accordance
with Article 28(3).

Article 21
Total deferred tax adjustment amount

For the purpose of this Article, the following definitions apply:

(@) “disallowed accrual’ means the movement in deferred tax expense accrued in
the financial accounts of a constituent entity that relates to an uncertain tax
position and distributions from a constituent entity;

(b)  ‘unclaimed accrual’ means the increase in a deferred tax liability accrued in the
financial accounts of a constituent entity for a fiscal year that is not expected to
be paid within the time period set forth in paragraph 7 that the filing constituent
entity elects not to include in total deferred tax adjustment amount for such
fiscal year.

Where the domestic tax rate in a jurisdiction is below the minimum effective tax rate,
the total deferred tax adjustment amount to be added to the adjusted covered taxes of
a constituent entity for a fiscal year pursuant to point (b) of Article 20(1) shall be the
deferred tax expense accrued in its financial accounts with respect to covered taxes,
subject to the adjustments under paragraphs 3 to 6.

Where the domestic tax rate in a jurisdiction is above the minimum tax rate, the total
deferred tax adjustment amount to be added to the adjusted covered taxes of a
constituent entity for a fiscal year pursuant to point (b) of Article 20(1) shall be the
deferred tax expense accrued in its financial accounts with respect to covered taxes
recast at the minimum tax rate, subject to the adjustments under paragraphs 3 to 6.

The total deferred tax adjustment amount shall be increased by:

(@) the amount of disallowed accrual or unclaimed accrual paid during the fiscal
year; and

(b) the amount of recaptured deferred tax liability determined in a preceding fiscal
year, which has been paid during the fiscal year.

Where, for a fiscal year, a loss deferred tax asset is not accrued in the financial
accounts because the recognition criteria are not met, the total deferred tax
adjustment amount shall be reduced by the amount that would have reduced the total
deferred tax adjustment amount if a loss deferred tax asset for the fiscal year had
been accrued.

The total deferred tax adjustment amount shall not include:

(@) the amount of deferred tax expense with respect to items excluded from the
computation of qualifying income or loss under Chapter Ill;

(b) the amount of deferred tax expense with respect to disallowed accruals and
unclaimed accruals;

(c) the amount impact of a valuation adjustment or accounting recognition
adjustment with respect to a deferred tax asset;
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(d) the amount of deferred tax expense arising from a re-measurement with respect
to a change in the applicable domestic tax rate; and

(e) the amount of deferred tax expense with respect to the generation and use of
tax credits.

Where a deferred tax asset, which is attributable to a qualifying loss of a constituent
entity, has been accrued for a fiscal year at a rate lower than the minimum rate, it
may be recast at the minimum rate in the same fiscal year.

Where a deferred tax asset is increased pursuant to the first subparagraph, the total
deferred tax adjustment amount shall be reduced accordingly.

A deferred tax liability that is not paid or reversed within the five subsequent fiscal
years shall be recaptured to the extent it was taken into account in the total deferred
tax adjustment amount of a constituent entity.

The amount of the recaptured deferred tax liability determined for the fiscal year
shall be treated as a reduction to the covered tax of the fifth preceding fiscal year and
the effective tax rate and top-up tax of such fiscal year shall be recomputed in
accordance with Article 28(1).

By way of derogation from paragraph 7, where a deferred tax liability that is not paid
within the five subsequent year is a recapture exception accrual, it shall not be
recaptured. A recapture exception accrual shall be an amount of tax expense accrued
that is attributable to changes in associated deferred tax liabilities, in respect of the
following items:

(@) cost recovery allowances on tangible assets;

(b) the cost of a licence or similar arrangement from a government for the use of
immovable property or exploitation of natural resources which entails
significant investment in tangible assets;

(c) research and development expenses;

(d) de-commissioning and remediation expenses;

(e) fair value accounting on unrealized net gains;

(f)  foreign currency exchange net gains;

(9) insurance reserves and insurance policy deferred acquisition costs;

(h) gains from the sale of tangible property located in the same jurisdiction as the
constituent entity that are reinvested in tangible property in the same
jurisdiction; and

(i) additional amounts accrued as a result of accounting principle changes with
respect to items listed under points (a) through (h).

Article 22
Qualifying loss election

By way of derogation from Article 21, a filing constituent entity may make a
qualifying loss election for a jurisdiction according to which a qualifying loss
deferred tax asset shall be determined for each fiscal year in which there is a net
qualifying loss in the jurisdiction. For that purpose, the qualifying loss deferred tax
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asset shall be equal to the net qualifying loss for a fiscal year for the jurisdiction
multiplied by the minimum rate.

A qualifying loss election cannot be made for a jurisdiction with an eligible
distribution tax system as defined in Article 38.

The qualifying loss deferred tax asset determined pursuant to paragraph 1 shall be
used in any subsequent fiscal year in which there is net qualifying income for the
jurisdiction in an amount equal to the net qualifying income multiplied by the
minimum rate or, if lower, the amount of qualifying loss deferred tax asset that is
available.

The qualifying loss deferred tax asset shall be reduced by the amount that is used for
a fiscal year and the balance shall be carried forward to subsequent fiscal years.

Where a qualifying loss election is revoked, any remaining qualifying loss deferred
tax asset shall be reduced to zero as of the first day of the first fiscal year in which
the qualifying loss election is no longer applicable.

The qualifying loss election shall be filed with the first top-up tax information return
of the MNE group that includes the jurisdiction for which the election is made.

Where a flow-through entity which is the ultimate parent entity of an MNE group
makes a qualifying loss election under this Article, the qualifying loss deferred tax
asset shall be computed by reference to the qualifying loss of the flow-through entity
after reduction pursuant to Article 36(3).

Article 23

Specific allocation of covered taxes incurred by certain types of constituent entities

A permanent establishment shall be allocated the amount of any covered taxes that
are included in the financial accounts of a constituent entity and that relate to
qualifying income or loss of the permanent establishment.

A constituent entity-owner shall be allocated the amount of any covered taxes that
are included in the financial accounts of a tax transparent entity and that relate to
qualifying income or loss allocated to a constituent entity-owner in accordance with
Article 18(4).

A constituent entity shall be allocated the amount of any covered taxes included in
the financial accounts of its direct or indirect constituent entity-owners under a
controlled foreign company tax regime, to the extent that those covered taxes relate
to qualifying income or loss of the constituent entity.

A constituent entity that is a hybrid entity shall be allocated the amount of any
covered taxes included in the financial accounts of its constituent entity-owner and
which relates to qualifying income of the hybrid entity.

A hybrid entity means an entity treated as a separate person for income tax purposes
in the jurisdiction where it is located but as fiscally transparent in the jurisdiction in
which its owner is located,;

A constituent entity that made a distribution during the fiscal year shall be allocated
the amount of any covered taxes accrued in the financial accounts of its direct
constituent entity-owners on such distributions.
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A constituent entity, which was allocated covered taxes pursuant to paragraphs 3 and
4 in respect of passive income, shall include such covered taxes in an amount equal
to the covered taxes allocated in respect of such passive income.

By way of derogation from the first subparagraph, the constituent entity shall include
the amount resulting from the multiplication of the top-up tax percentage for the
jurisdiction by the amount of the constituent entity’s passive income that is included
under a controlled foreign company tax regime or a fiscal transparency rule where
the result is lower than the amount determined under the first subparagraph. For the
purpose of this subparagraph, the top-up tax percentage for the jurisdiction shall be
determined without regard to covered taxes incurred with respect to such passive
income by the constituent entity-owner.

Any covered taxes of the constituent entity-owner incurred with respect to such
passive income that remains after the application of this paragraph shall not be
allocated under paragraph 3 and 4.

For the purpose of this paragraph, passive income means the following items of
income to the extent that they have been subject to tax under a controlled foreign
company tax regime or because the entity paying such income is treated as a hybrid
entity:

(@) adividend or dividend equivalents;
(b) interest or interest equivalents;
(c) rent;

(d) royalty;
(e) annuity; or

(f)  net gains from property of a type that produces income described in points (a)
to (e).

Where the qualifying income of a permanent establishment is treated as qualifying
income of the main entity in accordance with Article 17(5), any covered taxes arising
in the jurisdiction where the permanent establishment is located and associated with
such income shall be treated as covered taxes of the main entity for an amount not
exceeding such income multiplied by the highest domestic tax rate on ordinary
income in the jurisdiction where the main entity is located.

Article 24
Post-filing adjustments and tax rate changes

Where a constituent entity records an adjustment to its covered taxes in its financial
accounts for a previous fiscal year, such adjustment shall be treated as an adjustment
to covered taxes in the fiscal year in which the adjustment is made, unless the
adjustment relates to a fiscal year in which there is a decrease in covered taxes for
the jurisdiction.

Where there is a decrease in covered taxes that are included in the constituent
entity’s adjusted covered taxes for a previous fiscal year, the effective tax rate and
top-up tax for such fiscal year shall be recomputed in accordance with Article 28(1)
by reducing adjusted covered taxes by the amount of the decrease in covered taxes.
The qualifying income for the fiscal year and any relevant fiscal years shall be
adjusted accordingly.
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At the election of the filing constituent entity, a decrease in covered taxes which is
immaterial may be treated as an adjustment to covered taxes in the fiscal year in
which the adjustment is made. An immaterial decrease in covered taxes shall be a
decrease of less than EUR 1 000 000 in the adjusted covered taxes determined for the
jurisdiction for the fiscal year.

Where the applicable domestic tax rate is reduced below the minimum tax rate and
such reduction results in a deferred tax expense, the amount of that deferred tax
expense shall be treated as an adjustment to the constituent entity’s liability for
covered taxes that are taken into consideration pursuant to Articles 19 and 20 for a
previous fiscal year.

Where a deferred tax expense was taken into account at a rate lower than the
minimum effective tax rate and the applicable tax rate is subsequently increased, the
amount of deferred tax expense that results from such increase shall be treated upon
payment as an adjustment to a constituent entity’s liability for covered taxes claimed
for a previous fiscal year in accordance with Article 19 and 20.

The adjustment under the first subparagraph shall not exceed an amount equal to the
deferred tax expense recast at the minimum rate.

Where more than EUR 1 000 000 of the amount accrued by a constituent entity as
tax expense and included in adjusted covered taxes for a fiscal year is not paid within
three years after the end of that fiscal year, the effective tax rate and top-up tax for
the fiscal year in which the unpaid amount was claimed as a covered tax shall be
recomputed in accordance with Article 28(1) by excluding such unpaid amount from
the adjusted covered taxes.

CHAPTER V

COMPUTATION OF THE EFFECTIVE TAX RATE AND THE

TOP-UP TAX

Article 25
Determination of the effective tax rate

The effective tax rate of an MNE group shall be computed, for each fiscal year and
for each jurisdiction provided that there is net qualifying income, in accordance with
the following formula:

Effective tax rate
adjusted covered taxes of the constituent entities in the jurisdiction

~ net qualifying income of the constituent entities in the jurisdiction

where the adjusted covered taxes of the constituent entities is the sum of the adjusted
covered taxes of all the constituent entities located in the jurisdiction determined in
accordance with Chapter IV.

The net qualifying income of the constituent entities in the jurisdiction for a fiscal
year shall be determined in accordance with the following formula:

Net qualifying income or loss
= qualifying income of the constituent entities
— qualyfing losses of the constituent entities
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where:

(@) the qualifying income of the constituent entities is the sum of the qualifying
income of all constituent entities located in the jurisdiction determined in
accordance with Chapter Ill, taking into account, where applicable, the
international shipping income exclusion in accordance with Article 16;

(b) the qualifying losses of the constituent entities is the sum of the qualifying
losses of all constituent entities located in the jurisdiction determined in
accordance with Chapter I11.

Adjusted covered taxes and qualifying income or loss of constituent entities that are
investment entities are excluded from the calculation of the effective tax rate in
accordance with paragraph 1 and the calculation of the net qualifying income in
accordance with paragraph 2.

The effective tax rate of the stateless constituent entities located in a jurisdiction shall
be computed, for each fiscal year, separately from the effective tax rate of the
constituent entities located in the same jurisdiction.

Article 26
Computation of the top-up tax

Where the effective tax rate of a jurisdiction in which constituent entities are located
is below the minimum tax rate for a fiscal year, the MNE group shall compute the
top-up tax for each of its constituent entities that has qualifying income included in
the computation of net qualifying income of that jurisdiction separately. The top-up
tax shall be computed on a jurisdictional basis.

The top-up tax percentage for a jurisdiction for a fiscal year shall be computed in
accordance with the following formula:

Top — up tax percentage = minimum tax rate — ef fective tax rate
where the effective tax rate is the rate computed in accordance with Article 25.

The jurisdictional top-up tax for a fiscal year shall be computed in accordance with
the following formula:

Jurisdictional top — up tax
= (top up tax percentage x excess profit) + additional top
— up tax — domestic top — up tax

where:

(@ the additional top-up tax is the amount of tax as determined in accordance with
Avrticle 28;

(b) the domestic top-up tax is the amount of tax as determined in accordance with
Acrticle 10.

The excess profit for the jurisdiction for the fiscal year referred to in paragraph 3
shall be computed in accordance with the following formula:

Excess profit
= net qualifying income — substance
— based income exclusion

where:
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(@ the net qualifying income is the income determined in accordance with Article
25(2);

(b) the substance-based income exclusion is the amount determined in accordance
with Avrticle 27.

For the purpose of this paragraph, excess profit means an amount equal to the
difference between the net qualifying income of the constituent entities computed at
the level of the jurisdiction in which the constituent entities are located and the
substance-based income exclusion of such constituent entities in that jurisdiction.

The top-up tax of a constituent entity for a fiscal year shall be computed in
accordance with the following formula:

Top — up tax of a constituent entity = jurisdictional top — up tax

qualifying income of the constituent entity

total qualifying income ofthe constituent entities
where:

(@) the qualifying income of a constituent entity is the income determined in
accordance with Chapter IlI;

(b) the total qualifying income of all constituent entities is the sum of the
qualifying income of the constituent entities.

If the jurisdictional top-up tax results from a recalculation pursuant to Article 28(1)
and there is a net qualifying loss in the jurisdiction for the fiscal year, the top-up tax
shall be allocated to each constituent entity using the formula set out in paragraph 5,
based on the qualifying income of the constituent entities in the fiscal years for
which the recalculations pursuant to Article 28(1) are performed.

The top-up tax of the stateless constituent entities located in a jurisdiction shall be
computed, for each fiscal year, separately from the top-up tax of all other constituent
entities located in the same jurisdiction.

Article 27
Substance-based income exclusion

For the purpose of this Article, the following definitions apply:

(@ “‘eligible employees’ means full-time or part-time employees of a constituent
entity and independent contractors participating in the ordinary operating
activities of the MNE group under the direction and control of the MNE
Group;

(b) “eligible payroll costs’ means employee compensation expenditures, including
salaries, wages and other expenditures that provide a direct and separate
personal benefit to the employee, such as health insurance and pension
contribution, payroll and employment taxes, and employer social security
contributions;

(c) ‘eligible tangible assets’ means:
(i)  property, plant and equipment located in that jurisdiction;
(i) natural resources located in that jurisdiction;

(iii) alessee’s right of use of tangible assets located in that jurisdiction; and
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(iv) a licence or similar arrangement from a government for the use of
immovable property or exploitation of natural resources that entails
significant investment in tangible assets.

Unless a filing entity of an MNE group elects not to apply the substance-based
income exclusion, the net qualifying income for a jurisdiction shall be reduced, for
the purpose of calculating the top-up tax, by an amount equal to the sum of the
payroll carve-out and the tangible asset carve-out for each constituent entity located
in the jurisdiction.

The payroll carve-out of a constituent entity located in a jurisdiction shall be equal to
5 % of its eligible payroll costs of eligible employees who perform activities for the
MNE group in such jurisdiction, with the exception of eligible payroll costs that are:

(@) capitalised and included in the eligible tangible asset carve-out base; and
(b) attributable to income that is excluded in accordance with Article 16.

Eligible employees shall be deemed to be located in the jurisdiction where they
perform activities for the MNE group.

The tangible asset carve-out of a constituent entity located in a jurisdiction shall be
equal to 5 % of the carrying value of the eligible tangible assets located in the
jurisdiction, with the exception of:

(@) the carrying value of property, including land and buildings, that is held for
sale, for lease or for investment;

(b) the carrying value of tangible assets used to derive income that is excluded in
accordance with Article 16.

For the purpose of paragraph 4, the carrying value of eligible tangible assets shall be
the average of the carrying value of eligible tangible assets at the beginning and
ending of the fiscal year, as accrued in the financial statements of the ultimate parent
entity, reduced by any accumulated depreciation, amortisation and depletion and
increased by any amount attributable to the capitalisation of payroll expenses.

For the purpose of paragraphs 3 and 4, the eligible payroll costs and eligible tangible
assets of a constituent entity which is a permanent establishment shall be those that
are included in its separate financial accounts in accordance with Article 17(1) and
17(2) provided that they are located in the same jurisdiction as the permanent
establishment.

The eligible payroll costs and eligible tangible assets of a permanent establishment
shall not be taken into account by the main entity.

Where the income of a permanent establishment was excluded pursuant to Article
18(1) and Article 36(5), the eligible payroll costs and eligible tangible assets of such
permanent establishment shall be excluded in the same proportion from the
computation under this Article for the MNE group.

Eligible payroll costs of eligible employees paid by, and eligible tangible assets
owned by, a flow-through entity that are not allocated under paragraph 6 shall be
allocated to:

(@) the constituent owners of the flow-through entity, in proportion to the amount
allocated to them pursuant to Article 18(4), provided that the eligible
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employees and eligible tangible assets are located in the jurisdiction of the
constituent entity-owners; and

(b) the flow-through entity if it is the ultimate parent entity, reduced in proportion
to the income excluded from the computation of the qualifying income of the
flow-through entity pursuant to Article 36(1) and 36(2), provided that the
eligible employees and eligible tangible assets are located in the jurisdiction of
the flow-through entity.

All other eligible payroll costs and eligible tangible assets of the flow-through entity
shall be excluded from the substance-based income exclusion computations of the
MNE Group.

The substance-based income exclusion of the stateless constituent entities located in
a jurisdiction shall be computed, for each fiscal year, separately from the substance-
based income exclusion of all other constituent entities located in the same
jurisdiction.

The substance-based income exclusion computed under this Article shall not include
the payroll carve-out and the tangible asset carve-out of investment entities.

Article 28
Additional top-up tax

Where, pursuant to Articles 15(7), 21(7), 24(1), 24(4) and 38(5), an adjustment to
covered taxes or qualifying income or loss results in the recalculation of the effective
tax rate and top-up tax of the MNE group for a prior fiscal year, the effective tax rate
and top-up tax shall be recomputed in accordance with the rules set out in Articles 25
to 27. Any amount of incremental top-up tax arising from such recalculation shall be
treated as an additional top-up tax for the purpose of Article 25(3) for the fiscal year
during which the recalculation is made.

Where the recalculation made under paragraph 1 results in an additional top-up tax,
and there is a net qualifying loss for the jurisdiction, the qualifying income of each
constituent entity located in the jurisdiction shall be an amount equal to the top-up
tax allocated to such constituent entities pursuant to Articles 26(5) and 26(6) divided
by the minimum tax rate.

Where, pursuant to Article 20(5), additional top-up tax is due, the qualifying income
of each constituent entity located in the jurisdiction shall be an amount equal to the
top-up tax allocated to such constituent entity divided by the minimum tax rate. The
allocation shall be made pro-rata, to each constituent entity, based on the following
formula:

(Qualifying income or loss x minimum tax rate) — adjusted covered taxes

The additional top-up tax shall only be allocated to constituent entities that record an
amount of adjusted covered tax that is less than zero and less than the qualifying
income or loss of such constituent entities multiplied by the minimum tax rate.

Where a constituent entity is allocated additional top-up tax in accordance with this
Avrticle, it shall be treated as a low-taxed constituent entity for the purpose of Chapter
.
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Article 29
De minimis exclusion

By way of derogation from Articles 25 to 28, at the election of the filing constituent
entity, the top-up tax due for the constituent entities located in a jurisdiction shall be
equal to zero for a fiscal year if, for such fiscal year:

(@) the average qualifying revenue of the constituent entities located in that
jurisdiction is less than EUR 10 000 000; and

(b) the average qualifying income or loss of that jurisdiction is a loss or is less than
EUR 1 000 000.

The election shall be made annually in accordance with Article 43(2).

The average qualifying revenue or average qualifying income or loss referred to in
paragraph 1 shall be the average of the qualifying revenue or qualifying income or
loss of the constituent entities located in the jurisdiction for the fiscal year and the
two preceding fiscal years.

If there are no constituent entities with qualifying revenue or qualifying loss located
in the jurisdiction in the first or second preceding fiscal years, such fiscal years shall
be excluded from the calculation of the average qualifying revenue or qualifying
income or loss of that jurisdiction.

The qualifying revenue of the constituent entities located in a jurisdiction for a fiscal
year shall be the sum of the revenues of the constituent entities located in that
jurisdiction, reduced or increased by any adjustment carried out in accordance with
Chapter I11.

The qualifying income or loss of a jurisdiction located in a jurisdiction for a fiscal
year shall be the net qualifying income or loss of that jurisdiction as computed in
accordance with Article 25(2).

The de minimis exclusion shall not be applicable to stateless entities and investment
entities. The revenue and qualifying income of such entities shall be excluded from
the computation of the de minimis exclusion.

Article 30
Minority-owned constituent entities

For the purpose of this Article, the following definitions apply:

(@ ‘minority-owned constituent entity’ means a constituent entity in which the
ultimate parent entity has a direct or indirect ownership interest of 30 % or less;

(b)  ‘minority-owned parent entity’ means a minority-owned constituent entity that
holds, directly or indirectly, the controlling interests of another minority-owned
constituent entity, except where the controlling interests of the former entity
are held, directly or indirectly, by another minority-owned constituent entity;

(¢) ‘minority-owned subgroup’ means a minority-owned parent entity and its
minority-owned subsidiaries; and

(d) ‘minority-owned subsidiary’ means a minority-owned constituent entity whose
controlling interests are held, directly or indirectly, by a minority-owned parent
entity.
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2. The computation of the effective tax rate and the top-up tax for a jurisdiction in
accordance with Chapters 111 to VII with respect to a minority-owned subgroup shall
apply as if each minority-owned subgroup was a separate MNE group.

The adjusted covered taxes and qualifying income or loss of members of a minority-
owned subgroup shall be excluded from the determination of the residual amount of
the effective tax rate of the MNE group computed in accordance with Article 25(1)
and from the net qualifying income computed in accordance with Article 25(2).

3. The effective tax rate and top-up tax of a minority-owned constituent entity that is
not a member of a minority-owned subgroup shall be computed on an entity basis in
accordance with Chapters 111 to VII.

The adjusted covered taxes and qualifying income or loss of the minority-owned
constituent entity shall be excluded from the determination of the residual amount of
the effective tax rate of the MNE group computed in accordance with Article 25(1)
and from the net qualifying income computed in accordance with Article 25(2).

This Article shall not apply to a minority-owned constituent entity that is an investment
entity.

CHAPTER VI
SPECIAL RULES FOR CORPORATE RESTRUCTURING
AND HOLDING STRUCTURES

Article 31
Application of the consolidated revenue threshold to group mergers and demergers

1. For the purpose of this article, the following definitions apply:
(@ ‘merger’ means any arrangement where:

(i) all or substantially all of the entities of two separate groups are brought
under common control in a way that they constitute entities of a
combined group; or

(i) an entity that is not a member of a group is brought under common
control with another entity or group in a way that they constitute entities
of a combined group;

(b) ‘demerger’ means any arrangement where the entities of a single group are
separated into two or more different groups that are no longer consolidated by
the same ultimate parent entity.

2. Where two or more groups merge to form a single group in any of the last four
consecutive fiscal years, the consolidated revenue threshold of the MNE group as
referred to in Article 2(1) shall be deemed to be met for that year if the sum of the
revenue included in each of their consolidated financial statements for that fiscal year
is EUR 750 000 000 or more.

3. Where an entity that is not a member of a group (the “target”) merges with an entity
or a group (the “acquirer™) in the fiscal year, and neither the target nor the acquirer
has consolidated financial statements in any of the last four consecutive fiscal years,
the consolidated revenue threshold of the MNE group shall be deemed to be met for
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that year if the sum of the revenue included in each of their financial statements or
consolidated financial statements for that year is EUR 750 000 000 or more.

Where a single MNE group demerges into two or more groups (each a “demerged
group”), the consolidated revenue threshold shall be deemed to be met by each
demerged group if it reports:

(@) anannual revenue of EUR 750 000 000 or more in the first fiscal year after the
demerger; and

(b) an annual revenue of EUR 750 000 000 or more in at least two of the second to
fourth consecutive fiscal years after the demerger.

Article 32
Constituent entities joining and leaving an MNE group

Where an entity (the “target”) becomes or ceases to be a constituent entity of an
MNE group as a result of a transfer of a direct or indirect ownership interests in the
target during a fiscal year (the “acquisition year”), the target entity shall be treated as
a member of the MNE group for the purpose of this Directive provided that a portion
of its assets, liabilities, income, expenses and cash flows is included on a line-by-line
basis in the consolidated financial statements of the ultimate parent entity in the
acquisition year.

The effective tax rate and top-up tax of the target entity shall be computed in
accordance with paragraphs 2 to 8.

In the acquisition year, the financial accounting net income or loss and adjusted
covered taxes of the target shall be included in the consolidated financial statements
of the ultimate parent entity.

In the acquisition year, and in each succeeding fiscal year, the qualifying income or
loss and adjusted covered taxes of the target shall be based on the historical carrying
value of its assets and liabilities.

In the acquisition year, the computation of the eligible payroll costs of the target
pursuant to Article 27(3) shall take into account the costs that are reflected in the
consolidated financial statements of the ultimate parent entity.

The computation of the carrying value of the eligible tangible assets of the target
pursuant to Article 27(4) shall be adjusted, where applicable, in proportion to the
period of time in which the target was a member of the MNE group during the
acquisition year.

With the exception of the qualifying loss deferred tax asset, the deferred tax assets
and deferred tax liabilities of a target that are transferred between MNE groups shall
be taken into account by the acquiring MNE group in the same manner and to the
same extent as if the acquiring MNE group controlled the constituent entity when
such assets and liabilities arose;

Deferred tax liabilities of the target that have previously been included in the total
deferred tax adjustment amount shall be treated pursuant to Article 21(7) as deducted
by the disposing MNE group and as added by the acquiring MNE group in the
acquisition year, except that any subsequent reduction of covered taxes shall have
effect in the year in which the amount is recaptured.
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Where the target is a parent entity in two or more MNE groups during the acquisition
year, it shall apply separately the income inclusion rule to its allocable shares of the
top-up tax of low-taxed constituent entities determined for each MNE group.

The acquisition or disposal of a controlling interest in a target shall be treated as an
acquisition or disposal of assets and liabilities provided that the jurisdiction in which
the target is located, or in the case of a tax transparent entity, the jurisdiction in
which the assets are located, treats the acquisition or disposal of that controlling
interest in the same, or in a similar manner, as an acquisition or disposal of assets and
liabilities, and imposes a covered tax on the seller based on the difference between
the tax basis and the consideration paid in exchange for the controlling interest or the
fair value of the assets and liabilities.

Article 33
Transfer of assets and liabilities

For the purpose of this Article, ‘reorganisation’ means a transformation or transfer of
assets and liabilities in exchange for the issue of shares or, if applicable, another
method of payment not exceeding 10 % of the nominal value of those shares, by the
acquiring constituent entity or a person related with the acquiring constituent entity,
where the gain or loss arising from the transfer is not taxed, in whole or in part, and
where the acquiring constituent entity is required to use the historical value of the
assets transferred, adjusted by any taxable gain or loss from the transfer to compute
the taxable income after the transfer under local rules.

A constituent entity that disposes of assets and liabilities (the “transferring entity”)
shall include the gain or loss arising from such disposal in the computation of its
qualifying income or loss.

A constituent entity that acquires assets and liabilities (the “acquiring entity””) shall
determine its qualifying income or loss on the basis of its carrying value of the
acquired assets and liabilities determined under the acceptable financial accounting
standard of the ultimate parent entity.

By way of derogation from paragraph 2, where a disposal or acquisition of assets and
liabilities is performed in the context of a reorganisation:

(@) the transferring entity shall exclude any gain or loss arising from such disposal
from the computation of its qualifying income or loss; and

(b) the acquiring entity shall determine its qualifying income or loss on the basis of
the carrying value of the acquired assets and liabilities upon transfer.

By way of derogation from paragraph 2 and 3, where the transfer of assets and
liabilities is performed in the context of a reorganisation which results, for the
transferring entity, in a taxable gain or loss:

(@ the transferring entity shall include gain or loss arising from such disposal in
the computation of its qualifying income or loss up to the portion of the gain
that is subject to tax or up to the portion of the loss that reduces the taxable
basis in the jurisdiction of the transferring entity; and

(b) the acquiring entity shall determine its qualifying income or loss on the basis of
the carrying value of the acquired assets and liabilities upon transfer reduced
by the portion of the gain that is subject to tax or increased by the portion of
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the loss that reduces the taxable basis in the jurisdiction of the transferring
entity.

At the election of the filing constituent entity, where a constituent entity that is
required or permitted to adjust the basis of its assets and the amount of its liabilities
to fair value for tax purposes in the jurisdiction where it is located, such constituent
entity may:

(@ include, in the computation of its qualifying income or loss, an amount of gain
or loss in respect of each of its assets and liabilities, which shall be equal to the
difference between the carrying value for financial accounting purposes of the
asset or liability immediately before the date of the event that triggered the tax
adjustment (the “triggering event”) and the fair value of the asset or liability
immediately after the triggering event;

(b) use the fair value for financial accounting purposes of the asset or liability
immediately after the triggering event to compute qualifying income or loss in
the fiscal years following the triggering event;

(c) include the net total of the amounts determined under (a) in the computation of
the qualifying income or loss either by including the net total amounts in the
fiscal year of the triggering event or by including one fifth of the net total of
these amounts in the fiscal year of the triggering event and in the four
following fiscal years.

The amount determined pursuant to point (a) shall be adjusted by any taxable gain or
loss from the transfer to compute the taxable income after the transfer under local
rules, if any, arising in connection with the triggering event.

If the constituent entity leaves the MNE group in a fiscal year before the full amount
determined pursuant to point (a) has been included in the computation of its
qualifying income or loss, the remaining amount shall be included in that fiscal year.

Article 34
Joint ventures

For the purpose of this Article, the following definitions apply:

(@ ‘joint venture’ means an entity other than an ultimate parent entity of an MNE
Group whose financial results are reported under the equity method in the
consolidated financial statements of the ultimate parent entity provided that the
ultimate parent entity holds, directly or indirectly, at least 50 % of its
ownership interest;

(b)  ‘joint venture affiliate” means:

(i) an entity whose assets, liabilities, income, expenses and cash flows are
consolidated in the financial statements of a joint venture under an
acceptable financial accounting standard or would have been
consolidated had the joint venture been required to consolidate such
assets, liabilities, income, expenses and cash flows under an acceptable
financial accounting standard; or

(i) a permanent establishment whose main entity is a joint venture or an
entity referred to in point (a).
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A parent entity that holds a direct or indirect ownership interest in a joint venture or a
joint venture affiliate (together referred to as a joint venture group) shall apply the
income inclusion rule with respect to its allocable share of the top-up tax of each
member of the joint venture group in accordance with Articles 5 to 9.

The computation of the top-up tax of the joint venture and its joint venture affiliates,
shall be made in accordance with Chapters Ill to VII, as if they are constituent
entities of a separate MNE group and the joint venture was the ultimate parent entity
of that group.

The top-up tax due by the joint venture group shall be reduced by each parent
entity’s allocable share of the top-up tax of each member of the joint venture group
that is brought into charge under paragraph 2 and 3. Any remaining amount of top-up
tax shall be added to the total UTPR top-up tax amount pursuant to Article 13.

Article 35
Multi-parented MNE groups

For the purpose of this Article, the following definitions apply:

(@ ‘multi-parented MNE group’ means two or more groups where the ultimate
parent entities of those groups enter into an arrangement that is a stapled
structure or a dual-listed arrangement that includes at least one entity or
permanent establishment which is located in a different jurisdiction;

(b) “‘stapled structure’ means an arrangement under which:

(i) 50 % or more of the ownership interests in the ultimate parent entities of
separate groups which, if they are listed, are quoted at a single price, and
are, by reason of form of ownership, restrictions on transfer, or other
terms or conditions, combined with each other, and cannot be transferred
or traded independently; and

(i) one of the ultimate parent entities prepares consolidated financial
statements in which the assets, liabilities, income, expenses and cash
flows of entities in all of the groups concerned are presented together as
those of a single economic unit; and

(c) ‘dual-listed arrangement’ means an arrangement entered into by two or more
ultimate parent entities of separate groups under which:

(i) the ultimate parent entities agree to combine their business by contract
alone;

(if) the ultimate parent entities’ activities are managed as a single economic
unit under contractual arrangements while retaining the separate legal
entities of each ultimate parent entities;

(iii) the ownership interests of the ultimate parent entities that comprise the
agreement are quoted, traded or transferred independently in different
capital markets; and

(iv) the ultimate parent entities are required to prepare consolidated financial
statements in which the assets, liabilities, income, expenses and cash
flows of entities in all of the groups are presented together as those of a
single economic unit.
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Where constituent entities form part of a multi-parented MNE group, the entities and
constituent entities of each group shall be treated as members of one multi-parented
MNE group.

An entity, other than an excluded entity, shall be treated as a constituent entity if it is
consolidated on a line by line basis by the multi-parented MNE group or if its
controlling interests are held by entities in the multi-parented MNE group.

The consolidated financial statements of the multi-parented MNE group shall be the
combined consolidated financial statements referred to in the definitions of a stapled
structure or a dual-listed arrangement in paragraph 1, prepared under an acceptable
financial accounting standard, which is deemed to be the accounting standard of the
ultimate parent entity.

The ultimate parent entities of the separate groups that compose the multi-parented
MNE group shall be the ultimate parent entities of the multi-parented MNE group.

When applying this Directive in respect of a multi-parented MNE group, any
references to an ultimate parent entity shall apply, as required, as if they are
references to multiple parent entities.

The parent entities of the multi-parented MNE group located in a Member State,
including each ultimate parent entity, shall apply the income inclusion rule in
accordance with Articles 5 to 9 with respect to their allocable share of the top-up tax
of the low-taxed constituent entities.

The constituent entities of the multi-parented MNE group that are located in a
Member State shall apply the UTPR in accordance with Articles 11, 12 and 13,
taking into account the top-up tax of each low-taxed constituent entity that is a
member of the multi-parented MNE group.

The ultimate parent entities of the multi-parented MNE group shall submit the top-up
tax information return in accordance with Article 42(2) unless they appoint a single
designated filing entity. That return shall include information concerning each of the
groups that composes the multi-parented MNE group.

CHAPTER VII

TAX NEUTRALITY AND DISTRIBUTION REGIMES

Article 36
Ultimate parent entity that is a flow-through entity

The qualifying income of a flow-through entity that is an ultimate parent entity shall
be reduced, for the fiscal year, by the amount of qualifying income that is allocated
to the holder of an ownership interest (the “ownership holder”) in the flow-through
entity, provided that:

(@) the income is subject to tax within 12 months after the end of this fiscal year at
a nominal rate that equals or exceeds the minimum tax rate; or

(b) it can be reasonably expected that the total amount of covered taxes and taxes
paid by the ownership holder on the income equals or exceeds an amount equal
to that income multiplied by the minimum tax rate.
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The qualifying income of a flow-through entity that is an ultimate parent entity shall
be reduced, for the fiscal year, by the amount of qualifying income that is allocated
to the holder of an ownership interest in the flow-through entity provided that the
ownership holder is:

(@) anatural person that is tax resident in the jurisdiction where the ultimate parent
entity is located and holds ownership interests representing a right to 5 % or
less of the profits and assets of the ultimate parent entity; or

(b) a governmental entity, an international organisation, a non-profit organisation
or a pension fund other than a pension services entity that is tax resident in the
jurisdiction where the ultimate parent entity is located and holds ownership
interests representing a right to 5 % or less of the profits and assets of the
ultimate parent entity.

The qualifying loss of a flow-through entity that is an ultimate parent entity shall be
reduced, for the fiscal year, by the amount of qualifying loss that is allocated to the
ownership holder of an interest in the flow-through entity.

The first subparagraph shall not apply where the ownership holder is not allowed to
use such loss for the computation of its taxable income in the jurisdiction where it is
tax resident.

The covered taxes of a flow-through entity that is an ultimate parent entity shall be
reduced proportionally to the amount of qualifying income reduced in accordance
with paragraph 1.

Paragraphs 1, 2, 3 and 4 shall apply to a permanent establishment through which a
flow-through entity that is an ultimate parent entity wholly or partly carries out its
business or through which the business of a tax transparent entity is wholly or partly
carried out provided that the ultimate parent entity’s ownership interest in that tax
transparent entity is held directly or through one or more tax transparent entities.

Article 37
Ultimate parent entity subject to a deductible dividend regime

For the purpose of this Article, the following definitions apply:

(@ ‘deductible dividend regime’ means a tax regime that applies a single level of
taxation on the income of the owners or beneficiaries of an entity by deducting
or excluding from the income of the entity the profits distributed to the owners
or beneficiaries or by exempting a cooperative from taxation;

(b)  ‘deductible dividend’ means, with respect to a constituent entity that is subject
to a deductible dividend regime:

(i) a distribution of profits to the holder of an ownership interest in the
constituent entity that is deductible from the taxable income of the
constituent entity under the laws of the jurisdiction in which it is located:;
or

(i) a patronage dividend to a member of a cooperative; and

(c) ‘cooperative’ means an entity that collectively markets or acquires goods or
services on behalf of its members and that is subject to a tax regime in the
jurisdiction where it is located that ensures the tax neutrality in respect of
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goods or services that are sold or acquired by the members through the
cooperative.

An ultimate parent entity of an MNE group that is subject to a deductible dividend
regime shall reduce, up to zero, for the fiscal year, its qualifying income by the
amount that it distributes as deductible dividend within 12 months after the end of
the fiscal year, provided that:

(@) the dividend is subject to tax in the hands of the recipient for a taxable period
that ends within 12 months after the end of the fiscal year at a nominal rate that
equals or exceeds the minimum tax rate; or

(b) it can be reasonably expected that the total amount of covered taxes and taxes
paid by the recipient on such dividend equals or exceeds the amount equal to
that income multiplied by the minimum tax rate.

An ultimate parent entity of an MNE group that is subject to a deductible dividend
regime shall also reduce, up to zero, for the fiscal year, its qualifying income by the
amount that it distributes as deductible dividend within 12 months after the end of
the fiscal year, provided that the recipient is:

(@) a natural person, and the dividend received is a patronage dividend from a
supply cooperative;

(b) a natural person that is tax resident in the same jurisdiction where the ultimate
parent entity is located and that holds ownership interests representing a right
to 5 % or less of the profits and assets of the ultimate parent entity; or

(c) a governmental entity, an international organisation, a non-profit organisation
or a pension fund other than a pension services entity that is tax resident in the
jurisdiction where the ultimate parent entity is located and that holds ownership
interests representing a right to 5 % or less of the profits and assets of the
ultimate parent entity.

The covered taxes of an ultimate parent entity, other than the taxes for which the
dividend deduction was allowed, shall be reduced proportionally to the amount of
qualifying income reduced in accordance with paragraph 2.

Where the ultimate parent entity holds an ownership interest in another constituent
entity that is subject to a deductible dividend regime, directly or through one or more
constituent entities, paragraphs 2 and 3 shall apply to any other constituent entity
located in the jurisdiction of the ultimate parent entity that is subject to the deductible
dividend regime, to the extent that its qualifying income is further distributed by the
ultimate parent entity to recipients that meet the requirements set out in paragraph 2.

For the purpose of paragraph 4, a dividend distributed by a supply cooperative
distribute patronage shall be treated as subject to tax in the hands of the recipient
insofar as such dividend reduces a deductible expense or cost in the computation of
the recipient’s taxable income or loss.

Article 38
Eligible distribution tax systems

A filing constituent entity may make an election with respect to a constituent entity
that is subject to an eligible distribution tax system to include the amount determined
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as a deemed distribution tax in accordance with paragraph 2 of this Article in the
adjusted covered taxes of the constituent entity for the fiscal year.

The election shall be made annually in accordance with Article 43(2) and shall apply
to all the constituent entities that are located in a jurisdiction.

The amount of deemed distribution tax shall be the lesser of:

(@) the amount of adjusted covered taxes necessary to increase the effective tax
rate as computed in accordance with of Article 26(2) for the jurisdiction for the
fiscal year to the minimum tax rate; or

(b) the amount of tax that would have been paid if the constituent entities had
distributed their total income under the eligible distribution tax system during
the fiscal year.

Where an election is made under paragraph 1, a deemed distribution tax recapture
account shall be established for each fiscal year in which such election applies. The
amount of deemed distribution tax paid in the jurisdiction shall be added to the
deemed distribution tax recapture account for the fiscal year in which it was
established.

At the end of each succeeding fiscal year, the amount in the deemed distribution tax
recapture accounts established for prior fiscal years shall be reduced, up to zero, by
the taxes paid by the constituent entities during the fiscal year in relation to actual or
deemed distributions.

Any residual amount in the deemed distribution tax recapture accounts remaining
after the application of the first subparagraph shall be reduced, up to zero, by an
amount equal to the net qualifying loss for a jurisdiction multiplied by the minimum
tax rate.

Any residual amount of net qualifying loss remaining after the application of the last
subparagraph of paragraph 3 shall be carried forward to the following fiscal years
and reduce any residual amount in the deemed distribution tax recapture accounts
remaining after the application of paragraph 3.

The outstanding balance, if any, of the deemed distribution tax recapture account at
the end of the fourth fiscal year after such account was established, shall be treated as
a reduction to the adjusted covered taxes in accordance with Article 28(1) for the
fiscal year in which such account was established.

Taxes that are paid during the fiscal year in relation to actual or deemed distributions
shall not be included in adjusted covered taxes to the extent they reduce a deemed
distribution tax recapture account in accordance with paragraph 3.

Where a constituent entity that is subject to an election under paragraph 1 leaves the
MNE group or substantially all of its assets are transferred to a person that is not a
constituent entity of the same MNE group located in the same jurisdiction, any
outstanding balance of the deemed distribution tax recapture accounts in previous
fiscal years in which such account was established shall be treated as a reduction to
the adjusted covered taxes for each of those fiscal years in accordance with Article
28(1).

Any additional top-up tax amount due shall be multiplied by the following ratio to
determine the additional top-up tax due for the jurisdiction:
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Qualifying income of the constituent entity

Net qualifying income of the jurisdiction
where:

(@) the qualifying income of the constituent entity shall be determined in
accordance with Chapter Il for each fiscal year in which there is an
outstanding balance of the deemed distribution tax recapture accounts for the
jurisdiction; and

(b) the net qualifying income for the jurisdiction shall be determined in accordance
with Article 25(2) for each fiscal year in which there is an outstanding balance
of the deemed distribution tax recapture accounts for the jurisdiction.

Article 39
Determination of the effective tax rate and top-up tax of an investment entity

Where a constituent entity of an MNE group is an investment entity that is not a tax
transparent entity and that has not made an election in accordance with Articles 40
and 41, the effective tax rate of such investment entity shall be computed separately
from the effective tax rate of the jurisdiction in which it is located.

The effective tax rate of the investment entity as referred to in paragraph 1 shall be
equal to its adjusted covered taxes divided by an amount equal to the allocable share
of the MNE group in the qualifying income or loss of the investment entity.

Where more than one investment entity are located in a jurisdiction, their effective
tax rate shall be computed by combining their adjusted covered taxes as well as the
allocable share of the MNE group in their qualifying income or loss.

The adjusted covered taxes of an investment entity as referred to in paragraph 1 shall
be the adjusted covered taxes that are attributable to the allocable share of the MNE
group in the qualifying income of the investment entity and the covered taxes
allocated to the investment entity in accordance with Article 23.

The top-up tax of an investment entity as referred to in paragraph 1 shall be an
amount equal to the top-up tax percentage of the investment entity multiplied by
amount equal to the difference between the allocable share of the MNE Group in the
qualifying income of the investment entity’s and the substance-based income
exclusion computed for the investment entity.

Where more than one investment entity are located in a jurisdiction, their top-up tax
shall be computed by combining their substance-based income exclusion amounts as
well as the allocable share of the MNE group in their qualifying income or loss
allocable share of the MNE group in the qualifying income or loss.

The top-up tax percentage of an investment entity shall be an amount equal to the
difference between the minimum tax rate and the effective tax rate of such
investment entity.

The substance-based income exclusion of an investment entity shall be determined in
accordance with Articles 27(1) to 27(7). The eligible tangible assets and eligible
payroll costs of eligible employees taken into account for such entity shall be
reduced in proportion to the allocable share of the MNE group in the qualifying
income of the investment entity divided by the total qualifying income of such
investment entity.
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For the purpose of this Article, the allocable share of the MNE group in the
qualifying income or loss of an investment entity shall be determined in accordance
with Article 8.

Article 40
Election to treat an investment entity as a tax transparent entity

For the purpose of this Article, an insurance investment entity means an entity that
would meet the definitions of an investment fund set out in Article 3, point (25) or a
real estate investment vehicle set out in Article 3, point (26) if it had not been
established in relation to liabilities under an insurance or annuity contract and owned
wholly by an entity that is subject to regulation in the jurisdiction where it is located
as an insurance company.

At the election of the filing constituent entity, an investment entity or an insurance
investment entity may be treated as a tax transparent entity if the constituent entity-
owner is subject to tax in the jurisdiction in which it is located under a fair market
value or a similar regime based on the annual changes in the fair value of its
ownership interests in such entity and the tax rate applicable to the constituent entity-
owner on such income equals or exceeds the minimum tax rate.

A constituent entity that indirectly owns an ownership interest in an investment
entity or an insurance investment entity directly through another investment entity or
an insurance investment entity shall be considered to be subject to tax under a fair
market value or similar regime with respect to its indirect ownership interest in the
first-mentioned entity or insurance investment entity if it is subject to a fair market
value or similar regime with respect to its direct ownership interest in the second-
mentioned entity or insurance investment entity.

The election shall be made in accordance with Article 43(1).

If the election is revoked, any gain or loss from the disposal of an asset or a liability
held by the investment entity or an insurance investment entity shall be determined
on the basis of the fair market value of the asset or liability on the first day of the
year the revocation is made.

Article 41
Election to apply a taxable distribution method

At the election of the filing constituent entity, a constituent entity-owner of an
investment entity may apply a taxable distribution method with respect to its
ownership interest in the investment entity, provided that the constituent entity-
owner is not an investment entity and can be reasonably expected to be subject to tax
on distributions from the investment entity at a tax rate that equals or exceeds the
minimum tax rate.

Under a taxable distribution method, distributions and deemed distributions of the
qualifying income of an investment entity shall be included in the qualifying income
of the constituent entity-owner that received the distribution.

The amount of covered taxes incurred by the investment entity that is creditable
against the tax liability of the constituent entity-owner arising from the distribution
shall be included in the qualifying income and adjusted covered taxes of the
constituent entity-owner that received the distribution.
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The share of the constituent entity-owner in the undistributed net qualifying income
of the investment entity arising in the third year preceding the fiscal year (the “tested
year””) shall be treated as qualifying income of that investment entity for the fiscal
year. The amount equal to such qualifying income multiplied by the minimum tax
rate shall be treated as top-up tax of a low-taxed constituent entity for the fiscal year
for the purpose of Chapter II.

The qualifying income or loss of an investment entity and the adjusted covered taxes
attributable to such income for the fiscal year shall be excluded from the computation
of the effective tax rate in accordance with Chapter V and with Articles 39(1) to
39(4), except for the amount of covered taxes as referred to in the second
subparagraph.

The undistributed net qualifying income of an investment entity for a fiscal year shall
be the amount of qualifying income of that investment entity for the tested year
reduced, up to zero, by:

(@) the covered taxes of the investment entity;

(b) distributions and deemed distributions to shareholders that are not investment
entities during the period starting from the beginning of the third year
preceding the fiscal year and the end of the fiscal year (the “testing period”);

(c) qualifying losses arising during the testing period; and

(d) any residual amount of qualifying losses that has not already reduced the
undistributed net qualifying income of that investment entity for a previous
tested year (the “investment loss carry-forward”).

The undistributed net qualifying income of an investment entity shall not be
reduced by distributions or deemed distributions that already reduced the
undistributed net qualifying income of that investment entity for a previous
tested year in application of point (b) of the first subparagraph.

The undistributed net qualifying income of an investment entity shall not be
reduced by the amount of qualifying losses that already reduced the
undistributed net qualifying income of that investment entity for a previous
tested year in application of point (c) of the first subparagraph.

For the purpose of this article, a deemed distribution shall be deemed to arise when a
direct or indirect ownership interest in the investment entity is transferred to an entity
that does not belong to the MNE group and which is equal to the share of the
undistributed net qualifying income attributable to such ownership interest on the
date of such transfer, determined without regard to the deemed distribution.

The election shall be made in accordance with Article 43(1).

If the election is revoked, the share of the constituent entity-owner in the
undistributed net qualifying income of the investment entity for the tested year
preceding the revocation shall be treated as qualifying income of the investment
entity for the fiscal year. The amount equal to such qualifying income multiplied by
the minimum tax rate shall be treated as top-up tax of a low-taxed constituent entity
for the fiscal year for the purpose of Chapter II.
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CHAPTER VIII
ADMINISTRATIVE PROVISIONS

Article 42
Filing obligations

For the purpose of this Article, the following definitions apply:

(@) “designated local entity’ means the constituent entity of an MNE group that is
located in a Member State and has been appointed by the other constituent
entities of the MNE group located in the same Member State to file the top-up
tax information return and submit the notifications in accordance with this
Article on their behalf;

(b) “qualifying competent authority agreement’ means a bilateral or multilateral
agreement or arrangement between two or more jurisdictions that provides for
the automatic exchange of annual information returns.

A constituent entity located in a Member State shall file a top-up tax information
return with its tax administration in accordance with paragraph 5.

Such return may be filed by a designated local entity on behalf of the constituent
entity.

By way of derogation from paragraph 2, a constituent entity shall not be required to
file a top-up tax information return with its tax administration if such a return has
been filed, in accordance with the requirements set out in paragraph 5, by:

(@) the ultimate parent entity located in a jurisdiction that has a qualifying
competent authority agreement in effect with the Member State in which the
constituent entity is located; or

(b) the designated filing entity located in a jurisdiction that has a qualifying
competent authority agreement in effect with the Member State in which the
constituent entity is located.

Where paragraph 3 applies, the constituent entity, or the designated local entity on its
behalf, shall notify its tax administration of the identity of the entity that is filing the
top-up tax information return as well as the jurisdiction in which it is located.

The top-up tax information return shall include the following information with
respect to the MNE group:

(@) identification of the constituent entities, including their tax identification
numbers, if any, the jurisdiction in which they are located and their status
under the rules of this Directive;

(b) information on the overall corporate structure of the MNE group, including the
controlling interests in the constituent entities held by other constituent entities;

(c) the information that is necessary in order to compute:

(i) the effective tax rate for each jurisdiction and the top-up tax of each
constituent entity;

(if)  the top-up tax of a member of a joint-venture group;

(iii) the allocation of top-up tax under the income inclusion rule and the
UTPR top-up tax amount to each jurisdiction; and
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(d) a record of the elections made in accordance with the relevant provisions of
this Directive.

By way of derogation from paragraph 5, where a constituent entity is located in a
Member State with an ultimate parent entity located in a third country jurisdiction
that applies rules which have been assessed as equivalent to the rules of this
Directive pursuant to Article 51, the constituent entity or the designated local entity
shall file a top-up tax information return containing the following information:

(@) all information that is necessary for the application of Article 7, including:

(i) identification of all the constituent entities in which a partially-owned
parent entity located in a Member State holds, directly or indirectly, an
ownership interest at any time during the fiscal year and the structure of
such ownership interests;

(if) all information that is necessary to compute the effective tax rate of the
jurisdictions in which a partially-owned parent entity located in a
Member State holds constituent entities identified under (i) and the top-
up tax due; and

(iii) all information that is relevant for that purpose in accordance with
Articles 8, 9 or 10;

(b) all information that is necessary for the application of Article 12, including:

(i) identification of all the constituent entities located in the ultimate parent
entity jurisdiction and the structure of such ownership interests;

(i) all information that is necessary in order to compute the effective tax rate
of the ultimate parent entity’s jurisdiction and of the top-up tax due; and

(iii) all information necessary for the allocation of such top-up tax based on
the UTPR allocation formula set out in Article 13.

The top-up tax information return referred to in paragraphs 5 and 6 and any relevant
notifications shall be filed with the tax administration of the Member State in which
the constituent entity is located no later than 15 months after the last day of the fiscal
year.

Article 43
Elections

The election referred to in Articles 2(3), 15(3), 15(6), 15(9), 40(4) and 41(5) shall be
valid for a period of five years, starting from the year in which the election is made.
The election shall be renewed automatically unless the filing constituent entity
revokes the election at the end of the five-year period. A revocation of the election
shall be valid for a period of five years, starting from the year in which the
revocation is made.

The election referred to in Articles 15(7), 29(1) and 38(1) shall be valid for a period
of one year. The election shall be renewed automatically unless the filing constituent
entity revokes the election at the end of the year.

The election shall be made to the tax administration of the Member State in which
the filing constituent entity is located.
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Article 44
Penalties

1. Member States shall lay down rules on penalties applicable to breaches of national
rules adopted pursuant to this Directive, and shall take all necessary measures to ensure that
they are effectively applied. The penalties provided for shall be effective, proportionate and
dissuasive.

2. A constituent entity that does not comply with the requirement to file a top-up tax
information return pursuant to Article 42 for a tax year within the prescribed deadline or
makes a false declaration shall be charged an administrative pecuniary penalty amounting to 5
% of its turnover in the relevant fiscal year. This penalty shall only apply after the constituent
entity has not provided the top-up tax information return pursuant to Article 42, following any
reminder issued, within a period of 6 months.

CHAPTER IX
TRANSITION RULES

Article 45
Tax attributes upon transition

1. For the purpose of this Article, a transition year means the first fiscal year in which
an MNE group falls within the scope of this Directive.

2. For the purpose of this Article, tax attributes shall be:
(@) deferred tax assets;
(b) deferred tax liabilities; and
(c) transferred assets.

3. When determining the effective tax rate for a jurisdiction in a transition year, and for
each subsequent fiscal year, the MNE group shall take into account the deferred tax
assets and deferred tax liabilities reflected or disclosed in the financial accounts of
the constituent entities in a jurisdiction for the transition year.

Deferred tax assets and deferred tax liabilities shall be taken into account at the lower
of the minimum tax rate and the applicable domestic tax rate. However, a deferred
tax asset that has been accrued at a tax rate lower than the minimum tax rate may be
taken into account at the minimum tax rate if the taxpayer can demonstrate that the
deferred tax asset is attributable to a qualifying loss.

The impact of any valuation adjustment or accounting recognition adjustment with
respect to a deferred tax asset shall be disregarded.

4. Deferred tax assets arising from items excluded from the computation of qualifying
income or loss in accordance with Chapter 111 shall be excluded from the calculation
referred to in paragraph 3 when such deferred tax assets are generated in a
transaction that takes place after 15 December 2021.

5. In the case of a transfer of assets between constituent entities after 15 December
2021 and before the start of a transition year, the value of the acquired assets shall be
based upon the transferring entity’s carrying value of the transferred assets at the
time of the transfer.
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Article 46
Transitional relief for the substance-based income exclusion

1. For the purpose of Article 27(3), the value of 5 % shall be replaced with the values
set out in the following table:
2023 10 %
2024 9,8 %
2025 9,6 %
2026 9,4 %
2027 9,2%
2028 9,0 %
2029 8,2 %
2030 7,4 %
2031 6,6 %
2032 5,8 %
2. For the purpose of applying Article 27(4), the value of 5 % shall be replaced the

values set out in the following table:
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2023 8 %

2024 7,8 %
2025 7,6 %
2026 7,4 %
2027 7,2%
2028 7,0%
2029 6,6 %
2030 6,2 %
2031 5,8 %
2032 5,4 %

Article 47

Exclusion from the IR and UTPR of MNE groups in the initial phase of their

international activity

The top-up tax due by an ultimate parent entity located in a Member State in
accordance with Article 5(2) shall be reduced to zero in the first five years of the
initial phase of the international activity of the MNE group notwithstanding the
requirements laid down in Chapter V.

Where the ultimate parent entity of an MNE group is located in a third country
jurisdiction, the top-up tax due by a constituent entity located in a Member State in
accordance with Article 13(2) shall be reduced to zero in the first five years of the
initial phase of the international activity of that MNE group notwithstanding the
requirements laid down in Chapter V.

An MNE group shall be considered to be in the initial phase of its international
activity if:

(@) it has constituent entities in no more than six jurisdictions; and

(b) the sum of the net book value of the tangible assets of all the constituent
entities of the MNE group other than the constituent entities located in the
reference jurisdiction does not exceed EUR 50 000 000.

For the purpose of point (b), reference jurisdiction means the jurisdiction in which
the constituent entities of the MNE group have the highest sum of the net book value
of tangible assets in the fiscal year in which the MNE group falls within the scope of
this Directive for the first time.

The period of five fiscal years referred to in paragraphs 1 and 2 shall start from the
beginning of the fiscal year in which the MNE group falls within the scope of this
Directive for the first time.
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For MNE groups that are within the scope of this Directive when it enters into force,
the five-year period referred to in paragraph 1 shall start on 1 January 2023.

For MNE groups that are within the scope of this Directive when it enters into force,
the five-year period referred to in paragraph 2 shall start on 1 January 2024.

5. The ultimate parent entity shall inform the tax administration of the Member State in
which it is located of the start of the initial phase of its international activity.

Article 48
Transitional relief for filing obligations

Notwithstanding Article 42(7), the top-up tax information return and the notifications referred
to in Article 42 shall be filed with the tax administration of the Member States no later than
18 months after the last day of the fiscal year that is the transitional year.

CHAPTER X
SPECIFIC APPLICATION OF THE IIR TO LARGE -SCALE
DOMESTIC GROUPS

Article 49
Large-scale domestic groups

Member States shall ensure that the ultimate parent entity of a large-scale domestic group
located in a Member State is subject to the IIR top-up tax under Article 5(2), as computed in
accordance with Chapters 11, IV and V, in respect of its low-taxed constituent entities for the
fiscal year.

Article 50
Transitional rules

1. The top-up tax due by an ultimate parent entity located in a Member State in
accordance with Article 49 shall be reduced to zero in the first five fiscal years,
starting from the first day of the fiscal year in which the large-scale domestic group
falls within the scope of this Directive for the first time.

2. For large-scale domestic groups that are in scope of this Directive when it enters into
force, the five-year period abovementioned shall start on 1 January 2023.

CHAPTER XI
FINAL PROVISIONS

Article 51
Assessment of equivalence

1. The legal framework implemented in the domestic law of a third country jurisdiction
shall be considered as equivalent to a qualified income inclusion rule set out in
Chapter Il if it fulfils the following conditions:
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(@ it enforces a set of rules in accordance with which the parent entity of an MNE
group shall compute and collect its allocable share of top-up tax in respect of
the low-taxed constituent entities of the MNE group;

(b) it establishes a minimum effective tax rate of at least 15 % below which a
constituent entity is considered as low-taxed;

(c) for the purpose of computing the minimum effective tax rate, it only allows the
blending of income of entities located within the same jurisdiction; and

(d) it provides for relief for any top-up tax that was paid in a Member State in
application of the income inclusion rule set out in this Directive.

2. The third country jurisdictions that have implemented a legal framework in their
domestic law, which can be considered equivalent to a qualified income inclusion
rule in accordance with paragraph 1, are included in a list set out in the Annex.

3. This list may be modified as a result of a subsequent assessment of the legal
framework implemented by a third country jurisdiction in its domestic law. The
assessment shall be carried out by the Commission and in conformity with the
conditions laid down in paragraph 1. Following such assessment, the Commission is
empowered to adopt delegated acts in accordance with Article 52 in order to amend

the Annex.
Article 52
Exercise of the delegation
1. The power to adopt delegated acts is conferred on the Commission subject to the

conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Article 51(3) shall be conferred on
the Commission for an indeterminate period of time from the date of entry into force
of this Directive.

3. The delegation of power referred to in Article 51(3) may be revoked at any time by
the Council. A decision to revoke shall put an end to the delegation of the power
specified in that decision. It shall take effect the day following the publication of the
decision in the Official Journal of the European Union or at a later date specified
therein. It shall not affect the validity of any delegated acts already in force.

4. As soon as it adopts a delegated act, the Commission shall notify it to the Council.

5. A delegated act adopted pursuant to Article 51(3) shall enter into force only if no
objection has been expressed by the Council within a period of two months of
notification of that act to the Council or if, before the expiry of that period, the
Council has informed the Commission that it will not object. That period shall be
extended by two months at the initiative of the Council.

Article 53
Informing the European Parliament

The European Parliament shall be informed of the adoption of delegated acts by the
Commission, of any objection formulated to them, and of the revocation of a delegation of
powers by the Council.
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Article 54
Bilateral agreement on simplified reporting obligations

The Union may conclude agreements with third country jurisdictions listed in the Annex, with
a view to arrange a framework for simplifying the reporting procedures laid down in Article
42(6).

Article 55
Transposition

Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with this Directive by 31 December 2022.

Member States shall forthwith communicate to the Commission the text of those provisions.
They shall apply those provisions from 1 January 2023.

However, they shall apply the provisions necessary to comply with Articles 11, 12 and 13
from 1 January 2024.

These laws, regulations and administrative provisions shall include a reference to this
Directive or such a reference shall be mentioned in their official publication. Member States
shall determine how such reference is to be made.

Article 56
Entry into force

This Directive shall enter into force on the day following that of its publication in the Official
Journal of the European Union.

Article 57
Addressees

This Directive is addressed to the Member States.
Done at Brussels,

For the Council
The President
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Foreword

In October 2021, over 130 countries in the OECD Inclusive Framework
reached a historic agreement on a two-pillar solution to reform the
international tax framework in response to the challenges of digitalisation.
This is a landmark multilateral achievement and builds upon the deals
brokered in June 2021 by the G7, led by the UK under its Presidency, and the
G20 in July.

The advent of both digitalisation and globalisation has reinvented how
businesses around the world operate commercially and generate value, and
in recognition of that, the agreement will modernise the framework that
determines where multinational profit is subject to tax.

The agreement will also build on the achievements of the Base Erosion and
Profit Shifting (BEPS) project in tackling the variety of opportunities for
multinational tax planning, through requiring multinational groups to pay a
minimum level of tax (15%) in each jurisdiction in which they operate.

With political agreement reached internationally by over 130 jurisdictions, the
OECD process is now focussed on implementation, in line with the
implementation plan and timetable outlined in October. This timeline set out
an aim for countries to introduce the Pillar 2 rules into their domestic law in
2022, ahead of implementation in 2023.

This consultation represents the next important step in the implementation of
the OECD agreed Pillar 2 framework within the UK. With the policy, design
framework and detailed provisions of the Pillar 2 rules already having been
agreed at international level, this consultation will specifically seek input on
UK application of the Model Rules as well as on a series of wider
implementation questions.

The government recognises the considerable process and compliance impacts
these changes will bring to multinationals and is therefore consulting on
implementation to ensure that this process can be as smooth as possible for
all those businesses affected.



https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf

https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf



Chapter 1
Introduction

Overview

1.1
1.2

1.3

1.4

1.5

1.6

1.7

1.8

There are two Pillars to the OECD agreement.

Pillar 1 involves a partial reallocation of taxing rights over the profits of
the largest and most profitable multinational businesses to the
jurisdictions where consumers are located. So, it is about where they
pay tax.

This will resolve the government’s longstanding concerns that the
international corporate tax framework has not kept pace with the
digital economy and how highly digitalised businesses generate value
from the active interaction with their users.

Pillar 2 is not focused on the allocation of taxing rights, but on
ensuring that multinationals pay a minimum rate of tax in every
jurisdiction they operate in, through a framework of rules known as
the Globe rules. So, it is about how much tax they pay.

This will build on the success of the OECD’s Base Erosion Profit
Shifting (BEPS) project and help tackle the remaining opportunities for
profit shifting and aggressive tax planning by multinationals.

It will also place a floor on tax competition between jurisdictions,
ensuring the sustainability of Corporation Tax as a major source of
government revenues, while leaving appropriate flexibility for
countries to use corporation tax as a policy lever for supporting
business investment and innovation.

The October statement agreed at the OECD set out an
implementation table under which implementing jurisdictions would
introduce the Pillar 2 rules into domestic legislation in 2022 to take
effect from 2023.

Continuing its track record of leadership on international tax reform,
the government is consulting on how the Pillar 2 rules should be
implemented in the UK.





Implementation and next steps

1.9

In line with the October statement, the focus of the OECD process is
now on the implementation of the two-pillar solution, as outlined in
the detailed implementation plan.

On Pillar 1, work is progressing in the OECD on finalising the detailed
framework for reallocating taxing rights. As per the agreement, the
aim is to introduce Pillar 1 through a multilateral convention that will
be available for signature in 2022, with the aim of the rules becoming
effective in 2023.

On Pillar 2, the OECD has now finalised the Pillar 2 technical design
and has published model legislation (Model Rules).

The next stage is for countries to introduce domestic legislation to
give effect to the agreed rules.

The October statement set out an aim for jurisdictions to legislate
these rules in 2022, with effect from 2023.

To meet this timetable, the government is now consulting on how the
Pillar 2 Model Rules should be translated into UK domestic legislation.

The government anticipates that the parts of this legislation relating to
the Income Inclusion Rule (IIR) would be included in Finance Bill 2022-
23 and would have effect from 1 April 2023.

This consultation also invites views on the UK implementation of the
Undertaxed Profits Rule (UTPR) and on introducing a domestic
minimum tax in the UK to complement Pillar 2.

The government anticipates that both the UTPR and the domestic
minimum tax would be introduced from 1 April 2024 at the earliest.

Work is ongoing in the OECD to finalise and agree the commentary to
the Model Rules. It is anticipated this will be published in the first
quarter of 2022.

There will also be further work in the OECD to agree an
implementation framework which is designed to facilitate the effective
implementation of the rules. This work is expected to be completed by
the end of 2022.

The government recognises the Model Rules are complex and whilst
the Commentary would have helped in explaining and clarifying the
detail, it considers it is preferable to consult now so as to give
businesses as much time as possible to consider these concepts.

An open consultation on the Model Rules is essential to ensuring the
UK legislation works as intended. The timelines and commitments
made in the October statement mean the government is consulting





1.22

now in order to ensure respondent’s views can be effectively taken
into account in the UK implementation. Respondents are encouraged
to engage as early as possible.

Given the scale of the changes that Pillar 2 will introduce, in
combination with the evolving nature of the OECD implementation
framework, the government will continue to take into account the
progress on outstanding work by the OECD and other implementing
jurisdictions.

The purpose of the consultation

1.23

1.24

1.25

1.26

1.27

1.28

1.29

This consultation seeks views on the implementation and
administration of the Pillar 2 Model Rules within the UK.

This includes:
e How the Model Rules are translated into UK law
e Administration of the Globe Rules

e Implementation issues to be addressed in the Implementation
Framework

The Model Rules themselves have been finalised at international level
following the OECD consultation process and negotiations between
the Inclusive Framework members who have made a political
commitment to follow the Model Rules.

Therefore, this consultation is not in relation to the policy rationale of
the rules or the majority of the design features themselves, it is rather
about their application and implementation within the UK.

The consultation also asks for views on:
e The introduction of a UK domestic minimum tax (DMT)
e Wider reforms to existing UK BEPS measures

The consultation does not seek specific views on Pillar 1, in
recognition of the ongoing discussions on the Pillar 1 framework at
the level of the OECD Inclusive Framework. The government will
nonetheless be engaging with stakeholders on the detailed design of
the Pillar 1 regime over the coming months to inform the provisions
of the multilateral convention and to subsequently inform the
domestic legislation required to give effect to that in the UK.

The government welcomes comments on this consultation by Monday
4™ April 2022. In line with the tax policy making process, the
government expects to publish draft legislation in Summer 2022.





1.30 Responses should be sent to:
PillarTwoConsultation@hmtreasury.gov.uk





Chapter 2
Pillar 2 overview

Pillar 2

2.1

2.2

2.3

2.4

2.5

2.6

2.7

The policy objectives for Pillar 2 are:

e To reduce the incentive to shift profits to low or no tax
jurisdictions

e To place a floor on tax competition between jurisdictions, ensuring
the sustainability of Corporation Tax as a major source of
government revenues, while leaving appropriate flexibility for
countries to use corporation tax as a policy lever for supporting
business investment and innovation

These objectives will be achieved through a framework of rules that
will require multinational enterprises (MNEs) to pay a minimum 15%
level of corporation tax on profit in each jurisdiction in which they
operate.

Under these rules, an adjusted accounting measure of profit will need
to be calculated for a group’s total operations in each jurisdiction.

Where the tax paid by the group on profit in a jurisdiction falls below
the minimum 15% level, the rules will then require countries to
impose top-up taxes on certain entities within the group in order to
bring the overall taxation of jurisdictional profit up to the minimum
level.

The rules include a detailed framework for determining where any
required top-up tax should be imposed within the group, to ensure
appropriate coordination between different jurisdictions and to
prevent MNEs from restructuring outside of the rules.

Pillar 2 also includes a treaty-based rule, the Subject to Tax Rule
(STTR), which is designed to allow jurisdictions to impose a top-up
withholding tax on certain types of outbound payments that are made
between related parties and are taxed at a nominal rate of less than
9%.

As set out in the political agreement, countries will only be required to
introduce this rule in their treaties with developing IF members when
requested to do so and only then if they apply nominal tax rates
below 9% to covered payments.





2.8

This rule requires the development of a model treaty provision that
continues to be discussed in the OECD Inclusive Framework. It is
therefore outside of the scope of this consultation.

Summary of the Pillar 2 framework

2.9

There is a complete and coherent framework in the Model Rules. This
section summarises the basic steps involved in calculating the ETR and
top up tax payable for an in-scope multinational group, and then
determining how that top up will be charged.

Step 1: Determine the entities that a group has in a particular
jurisdiction.

Step 2: Determine the profits of those entities.

Step 3: Determine the taxes that relate to those profits (including
those which relate to timing differences).

Step 4: Aggregate the profits and taxes found in Steps 2 and 3.

Step 5: Calculate the group’s ETR in that jurisdiction by dividing
the aggregate taxes by the aggregate profits.

Step 6: If the ETR in Step 5 is less than 15%, calculate the group’s
"top-up percentage’ for the jurisdiction which is 15% less the
jurisdictional ETR.

Step 7: Calculate the jurisdictional top up tax by taking the profit
calculated in Step 2, deducting a 5% return on the tangible assets
and payroll expenses in that jurisdiction, and then multiplying that
amount by the ‘top-up percentage’ in Step 6.

Step 8: Attribute that jurisdictional top up tax to the group’s
individual entities in that jurisdiction based on their relative
contribution to total profit.

Step 9: The top up tax attributed to an entity is first charged under
the Income Inclusion Rule (IIR) which charges this tax on the
entity’s parent entity.

o ThellRis charged on a top-down basis which means the
ultimate parent will generally be charged the top up when
it is located in a jurisdiction that has introduced Pillar 2.

o This means the IIR will only be charged at an intermediate
parent level if the ultimate parent entity is not subject to
Pillar 2 (or if the low-taxed entity is more than 20% owned
by minority investors). These parents will be charged a top
up based on their ownership share in the low-taxed entity.





2.10

e Step 10: Any remaining top up not collected under the IIR will be
charged upon other group entities under the Undertaxed Profits
Rule (UTPR). The total amount to be collected from group entities
in a jurisdiction under the UTPR will be based on the tangible
assets and employees of those entities as a proportion of tangible
assets and employees in all jurisdictions that have implemented the
UTPR.

While this is a complex framework, in most cases the government
expects the top up tax attributable to UK groups’ foreign low-taxed
entities to be exclusively charged on the ultimate parent entity and
thus collected in the UK.

In other words, by introducing an IR in the UK, UK headquartered
groups will not be subject to the UTPR in respect of their foreign
profits and will only be subjected to the IR at the level of foreign
intermediate parent entities in relatively limited situations where those
entities are partially owned by third parties.

How Pillar 2 will be introduced in the UK

2.12

The following chapters provide a more detailed explanation of how
the Model Rules operate. However, this section briefly summarises
how the government expects this to translate for MNE groups that
operate in the UK and are subject to the UK'’s Pillar 2 legislation.

UK Income Inclusion Rule

2.13

2.14

2.15

2.16

2.17

The rule ordering in the Model Rules means that the UK's IIR would
apply at different points in the group structure depending on the
particular circumstances of the group.

The IIR will only apply to MNEs whose consolidated annual revenues
are greater than €750m.

It will apply to all such MNEs which are headquartered in the UK, with
the UK IIR applied to the ultimate parent entity of the group.

The UK IIR will also then apply to UK intermediate parent entities of
foreign headquartered groups where those entities are more than
20% owned by minority investors or are controlled by parent entities
that are not located in a jurisdiction that has introduced Pillar 2.

The UK 1IR will impose a top up tax on these parent entities based on
their interests in overseas subsidiaries and branches which are located
in jurisdictions in which the MNE has an overall ETR in the jurisdiction
below 15%.





UK UTPR

2.18

2.19

2.20

2.21

2.22

2.23

The UK UTPR would also only apply to groups with revenue of more
than €750m.

It would be limited to the UK entities of groups which are
headquartered outside the UK.

It would only then apply in relation to the group’s overseas profits
when:

e the MNE's ultimate parent entity is not subject to an IIR

e there are low-taxed entities within a group for which a top up
tax is due, and

e this top up tax has not been fully collected or charged under
the IR in other jurisdictions

It could also apply to the extent there are low-taxed profits in the
jurisdiction in which the foreign headquartered group is parented.

The top up tax payable in the UK would be calculated by multiplying
the remaining top up due for a low-tax jurisdiction by the ratio of the
MNE's tangible assets and employees in the UK over the MNE’s
tangible assets and employees in other jurisdictions with a UTPR.

The top up tax will be given effect through a denial of deduction or
an equivalent adjustment.





Chapter 3
Common approach

The common approach

3.1
3.2

3.3

3.4
3.5

3.6

3.7

3.8

3.9

3.10

One of the most important aspects of Pillar 2 is the status of the rules.

The Inclusive Framework have agreed that the Globe rules are subject
to a common approach.

This means that jurisdictions that choose to implement the Globe rules
must implement them consistently and in line with the intended
outcomes of the Pillar 2 agreement.

There are very good reasons for this.

The Pillar 2 agreement was reached after extensive negotiations and
consultation with businesses and other stakeholders and represents a
compromise agreed between over 130 jurisdictions. Consequently, it
is important that jurisdictions respect the nature of the Pillar 2
agreement.

The effectiveness of the Globe rules also depends on a high degree of
consistency in the implementation in different jurisdictions.

For example, there would be a high risk of double taxation or double
non-taxation if implementing jurisdictions adopted different rules to
measure the level of taxation and top ups required in each jurisdiction.
Similarly, there would be significant double taxation and disputes
between jurisdictions and taxpayers if some countries do not respect
the agreed rule order.

The government therefore will implement the Pillar 2 rules in the UK
as closely to the OECD Model Rules as possible.

There may be limited areas where the rules need to be adapted, for
example to reflect concepts in UK law, but the general approach will
be to follow the agreed OECD Model Rules where possible. If changes
are required, these will respect the intended outcomes agreed in the
OECD.

This means the government cannot make significant changes to the
policy design agreed in the OECD. This consultation therefore does
not generally invite views on the policy decisions that have already





been made but is instead focused on how this policy design should be
implemented in the UK and reflected in UK domestic legislation.

Questions:

Do you see any strong reason why UK legislation should not follow the OECD
Model Rules as closely as possible to ensure consistency bearing in mind the
limited flexibility permitted by the common approach?

Do respondents have any views on how the common approach can be more
effectively achieved at a global level?





Chapter 4
Scope

Overview

4.1

This chapter sets out the intended scope of Pillar 2, which is covered
in Chapter 1 of the Model Rules.

The threshold

4.2

4.3

4.4

4.5

4.6

4.7

Pillar 2 is designed to apply to large MNEs. This recognises these
businesses have greater international scale and are therefore likely to
derive greater benefits from the low-tax outcomes that Pillar 2 is
intended to limit.

The rules achieve this through the consolidated revenue threshold,
which ensures businesses are only within scope of the Globe rules
when they operate in more than one jurisdiction, and when the
revenue in their consolidated financial statements is greater than
€750m in at least 2 of the previous four Fiscal Years.

For this purpose, the Fiscal Year refers to the period covered by the
consolidated financial statements.

There are also rules to address situations where the group does not
prepare consolidated financial statements. Broadly, these rules work
by identifying the ultimate parent entity and then hypothesising what
the group’s consolidated revenues would be if that entity prepared
consolidated financial statements.

These rules are similar to the rules in Country-by-Country Reporting
(CbCR) and in practice will mean MNEs are only within scope of the
Globe when they are in the CbCR population.

Finally, the Model Rules also set out how the threshold should be
calculated in special circumstances, including when there is a merger
or demerger and when the group is multi-parented.

Applying the IIR to smaller groups

4.8

While the Model rules only apply to groups that meet the revenue
threshold, the Inclusive Framework statement does permit jurisdictions
to apply the IIR to smaller groups that are headquartered in their
jurisdiction.





4.9

4.10
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In such cases, the ultimate parent entity would be charged the top up
tax in relation to any foreign low-taxed constituent entities. However,
these profits could not be subject to a UTPR or an lIR in another
jurisdiction.

While the statement does not prevent jurisdictions applying the IIR to
sub-€750m groups headquartered in their jurisdiction, the €750m
threshold reflected a wide view among many countries that a
relatively high threshold was necessary to ensure Pillar 2 was
proportionate.

The government shares this view and does not propose to apply the
lIR to smaller UK headquartered groups.

This first reflects that these groups are less likely to have substantial
overseas operations and are therefore less likely to pose the risks that
Pillar 2 is designed to protect against.

Second it reflects that, as these groups would also not be subject to
an IR or UTPR in another jurisdiction, introducing the IR to these
groups could damage the UK’s attractiveness as a parent location for
limited gains.

Finally it reflects that smaller groups could incur substantial
compliance and administrative costs complying with the Globe rules.

While this may also be true for groups above the threshold, the
government anticipates that smaller groups may be less able to
absorb these costs. They will also not have developed systems for
CbCR, which underpins several areas of the Globe rules (e.g. the
calculation of the substance based carve-out).

Questions:

Do respondents have any comments on the calculation of the €750m
consolidated revenue threshold?

Do respondents agree the IIR should only apply to groups that meet this
threshold?

The MNE Group

4.16

417

The Model Rules rely on accounting principles to define the scope of
the MNE Group.

Broadly, the group is comprised of the entities that are included in the
consolidated financial statements of the Ultimate Parent Entity (UPE).
The group therefore consists of the entities which the UPE controls
under the principles of the UPE’s accounting standards.
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4.20

There is an exception for this where the accounting standards treat an
entity as being held for sale or where an entity is excluded from the
consolidated financial statements on materiality grounds. These
entities are also included in the group for the purposes of the Globe
rules.

These rules mean that associate entities and other minority interests
will not be included in the group. This recognises that the MNE does
not control these entities and would therefore have significant
challenges with obtaining the information needed to calculate the
Effective Tax Rate (ETR) of these entities. However, there are special
rules that ensure Joint Ventures are within the scope of Pillar 2 when
the MNE has at least 50% of the ownership interests in the Joint
Venture.

A group then meets the definition of an MNE group when it has
entities (including permanent establishments) in more than one
jurisdiction (i.e. in a different jurisdiction to the jurisdiction of the
UPE).

Constituent entities

4.21

4.22

4.23

The concept of a Constituent Entity is fundamental to the structure of
the Model Rules. This is because the calculation of the ETR for a
jurisdiction is based on the income and covered taxes of each
constituent entity in that jurisdiction.

The definition of a constituent entity generally follows the definition
of the group. Each entity within the group is treated as a constituent
entity. However, there is an exception for permanent establishments,
which are treated as a separate constituent entity to the entity to
which they belong.

This means a company with two permanent establishments would be
treated as three separate constituent entities for the purposes of the
Globe rules.

Question:

Do respondents have any comments on the definition of a group or of a
constituent entity?

Excluded Entities

4.24
4.25

Some entities are excluded from the definition of a constituent entity.

This has two main effects; first, the entity is excluded from any
computation of the ETR in a jurisdiction so the profits of that entity
would not be subject to any top up under Pillar 2. Second, the entity
would not be charged a top up tax under either the IIR or the UTPR.





4.26 In many cases, these entities would not form part of a MNE group
even without this exclusion. This is because these entities will not
typically prepare consolidated financial statements and consolidate
interests in a MNE group.

4.27 However, the excluded entity rules ensure there are no unintended
outcomes in the rare cases where these entities would be included in
a group.

4.28 The rules are designed to only exclude the entity(s) meeting the
relevant excluded entity definition - other entities in the group not
qualifying for the exclusion would remain within the scope of the
Globe rules.

4.29 There are five types of excluded entity which are defined in the Model
Rules:

e Governmental entities

e International organisations
e Non-profit organisations

e Pension funds

e Investment entities which are the UPE of the MNE group
(investment funds and real estate investment entities)

430 Asset holding companies of an excluded entity are also treated as
excluded entities, subject to meeting certain criteria.

Question:

Do respondents have any comments on the excluded entity rules and
definitions?

International shipping exemption

4.31 Pillar 2 also includes an exemption for the International Shipping
industry.

4.32 This exemption is modelled closely on Article 8 of the OECD Model Tax
Convention and excludes any income from international shipping
activities from the Globe rules. It does this by removing this income
(and any associated taxes on that income) from the Globe income
(and covered taxes) of a constituent entity.

4.33  This means income from qualifying international shipping activities
will be exempt from Pillar 2, but any other types of income that
shipping groups may earn will be subject to the rules.

Question:





Do respondents have any views on the definitions of international shipping
income?





Chapter 5
Calculating the effective tax rate

Overview

5.1 Pillar 2 works by charging a top up tax where a MNE has profits in a
jurisdiction which are taxed below the minimum rate. To do this, Pillar
2 therefore needs to measure the level of taxation in each jurisdiction.
This is achieved through calculating the MNE's average Effective Tax
Rate (ETR) in a jurisdiction.

5.2 Where this ETR is below the minimum rate, a MNE will be charged a
top up based on the difference between this ETR and the minimum
rate.

5.3 This chapter explains the different components of the ETR calculation
which are contained in Chapters 3 and 4 of the Model Rules.

The Effective Tax Rate

5.4  The Model rules determine the level of taxation on a MNE’s profits in
a jurisdiction through calculating its Effective Tax Rate in that
jurisdiction.

5.5 The ETRis calculated by dividing the aggregate tax by the aggregate
profit in the jurisdiction. There are detailed rules prescribing what
taxes can be included in this calculation, which are referred to as
‘covered taxes’, and how much ‘Globe income’ there is in the
jurisdiction.

|dentifying the constituent entities in a jurisdiction

5.6  The Globe rules calculate the average ETR for the whole of a
jurisdiction. This ensures that a MNE with a high ETR in a jurisdiction
does not suffer a top-up tax because of isolated low-tax entities
whose low level of taxation could be a function of their relationship
with other jurisdictional entities.

5.7  The first step is consequently to identify which constituent entities are
in the jurisdiction in order to determine which entities’ covered taxes
and Globe income are included in the jurisdictional ETR calculation.

5.8  These rules are set out in Chapter 10 of the Model Rules. Broadly,
most constituent entities will be located in the jurisdiction where they





are tax resident. Where a constituent entity is not tax resident in a
jurisdiction, it will be located in the jurisdiction where it was created,
for instance where it was incorporated.

5.9  There are also specific rules to address where tax transparent entities,
like partnerships, and permanent establishments (PEs) are located for
the purposes of the ETR calculations and charging provisions.

5.10 The Model Rules distinguish between transparent entities and their
owners. Transparent entities are treated as constituent entities in the
Model Rules and are generally treated as ‘stateless’ entities. This
means their ETR is calculated separately and without blending their
income or tax with other entities. There is an exception to this rule
where the transparent entity is required to apply an IIR, or it is located
at the top of the MNE group.

5.11  While transparent entities are included in the MNE group, there are
special rules for allocating income and taxes their income which are
covered below.

5.12 Permanent establishments are generally located in the jurisdiction
where they are treated as a PE and subject to net basis taxation, but
there are special rules in the OECD Model Rules to address more
exceptional situations.

5.13 The Model Rules also include a tie-breaker provision in the event a
constituent entity would otherwise be located in more than one
jurisdiction.

Globe income

5.14 The next step is to calculate a constituent entity’s Globe income. This
is based on the entity’s financial accounting profit, which is then
subject to certain adjustments that countries agreed are needed to
reconcile the most important differences between accounting and tax
definitions of profit. These adjustments are intended to bring the
Globe base (denominator in the ETR calculation) more into line with a
measure of taxable profit so that the ETR provides a reasonable
measure of the level of taxation in that jurisdiction.

5.15 There are also rules which are designed to ensure that certain types of
income are appropriately allocated between jurisdictions.

Accounting profit

5.16 The calculation of a constituent entity’s Globe income starts from its
financial accounting income. The general rule is that this income
should be calculated according to the accounting standard of its
ultimate parent entity and therefore reflect the entries which feed into
(or are derived from) its consolidated financial statements.
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5.17

5.18

5.19

This is subject to a requirement that the ultimate parent prepares its
accounts under an acceptable accounting standard or that it corrects
any material permanent differences in its accounting standard that
could result in the MNE obtaining an unfair competitive advantage.

The Model Rules recognise there are some situations where it may not
be practicable to accurately calculate the entity’s accounting profit in
the ultimate parent’s accounting standard.

In these cases, the MINE is permitted to calculate the entity’s income
based on the accounting standard it uses to prepare its own financial
statements. This is subject to the information being reliable, and any
permanent differences in excess of €1m between the entity’s
accounting standard and the accounting standard of the UPE being
adjusted.

Question:

Do respondents have comments on the practicalities of computing a
constituent entity’s accounting profit?

Adjustments to accounting profit

5.20

5.21

5.22

5.23

Once the MINE has computed the financial accounting income of the
constituent entity, the next step is to make certain adjustments to this
figure.

These adjustments reflect significant differences between accounting
and tax measures of profit which do not reverse out over time. There
are separate rules to address differences in when income and
expenses are recognised, which are covered further below.

These adjustments include:

e Removing dividend income from >10% shareholdings or <10%
shareholdings which are held for more than 12 months

e Removing gains or losses from the sale of >10% shareholdings

e Removing gains and losses in relation to a reorganisation where
the gain or loss is deferred for local tax purposes

e Adjustments to deal with foreign exchange gains and losses
created by differences between the tax and accounting functional
currencies

e Adjustments to address differences between the tax and
accounting treatment of defined benefit pension schemes

The remaining adjustments are included in Chapter 3 of the OECD
Model Rules.
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5.24 There are also certain elections available to the MNE group. These
include elections to:

remove profits and losses from intragroup transactions within the
same jurisdiction

substitute the accounting expenses in relation to share-based
payments (for example, for employee remuneration paid in share
options) for the deduction for tax purposes in the relevant
jurisdiction

tax gains and losses on a realisation basis, and exclude any pre-

realisation gains and losses from fair value movements or
impairments

5.25 Finally, there is an anti-avoidance rule designed to target intra-group
financing arrangements that attempt to inflate the ETR in a low-tax
jurisdiction without increasing the taxable income in the other
jurisdiction (e.g. through exploiting mismatches in the accounting
treatment in the debtor and creditor).

Questions:

Do respondents have comments on the adjustments made to the accounting
profit? In particular, are there any uncertainties that could be clarified in the
UK'’s domestic legislation whilst respecting the intended outcomes in the
Model Rules?

Allocating income between jurisdictions

5.26 The Globe rules are designed to ensure that MNEs pay a minimum
effective tax rate of 15% on their profits in each jurisdiction. This
means high taxed profits in one jurisdiction cannot be used to offset
low-taxed profits in another jurisdiction. Allocating profits
appropriately between jurisdictions is consequently integral to the
Globe.

5.27 The OECD Model Rules achieve this through:

Valuing cross-border intragroup transactions in accordance with
the arm’s length principle, where this is different to the transfer
price used for accounting

Similarly, requiring financial accounting profits to be allocated
between a PE and its head office entity based on the attribution of
income and expenses to the PE for tax purposes

Transferring the Globe losses of a PE that is taxed under the credit
method in the jurisdiction of its head office to the head office
constituent entity
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e Allocating the income of a tax transparent constituent entity to its
owners to the extent that the owners also treat the entity as tax
transparent (i.e. tax the income) or are not members of the MNE

group
Questions:

Do respondents have views on the rules allocating profits between
jurisdictions?

What are respondents’ views on the impact of the branch rules on business
models involving branches taxed under the credit method?

Covered taxes

5.28 The next stage in the ETR calculation is to determine the taxes paid by
the constituent entity that can be included in the numerator. These
are referred to as covered taxes in the OECD Model Rules and are
generally limited to taxes on income.

5.29 This reflects that the Globe rules are intended to ensure a minimum
level of tax is paid on the profit in each jurisdiction. It follows taxes
should only be included in the numerator when they are levied on a
measure of income.

5.30 This means Covered Taxes will include Corporate Income Taxes like
Corporation Tax. Withholding taxes and other taxes which are
imposed in lieu of a Corporate Income Tax also qualify. However,
taxes on payroll or sales will not be counted.

5.31 Having established which taxes qualify, the next step is to determine
the quantum of those taxes. The OECD Model Rules look to the
current tax expense recorded in the financial statements to determine
the amount of covered taxes that have been paid.

5.32 This is then subject to certain adjustments, for example to exclude any
tax which is paid in respect of income that has been excluded from
Globe income or to add any covered taxes that have been treated as
an expense in the accounts.

Assigning cross-border taxes

5.33 As with the rules allocating income, the OECD Model Rules contain
rules to assign certain covered taxes between jurisdictions. These
generally seek to assign the tax to the jurisdiction where the income is
recognised so that all of the taxes paid on this income are taken into
account.

5.34 For example, taxes paid by a (head office) entity on the profits of its
permanent establishments are assigned to the jurisdiction where the
branch is located. Similarly, CFC charges are ‘pushed down’ to the CFC
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5.35

5.36

so that the tax and income are aligned. There are similar rules to

assign taxes for transparent entities, hybrid entities and reverse
hybrids.

However, there is a limit on the extent to which CFC charges and taxes
on hybrid entities can be pushed down where the tax was charged in
respect of passive income. In these cases, the tax can only be pushed
down to achieve the minimum rate on that income.

Withholding taxes are generally assigned to the constituent entity who
recognises the income in their financial accounts (i.e. the entity who
suffers the burden of the tax) rather than the entity that deducts the
tax on payment. There is an exception to this for withholding taxes on
dividends, which also applies to net basis taxes on dividend income,
which are assigned to the entity that paid the distribution. The logic
behind this is that these taxes can be seen as an additional tax on the
profit of the distributing entity.

Refundable tax credits

5.37

5.38

5.39

5.40

5.41

The treatment of tax credits in the OECD Model Rules depends on
their refundability.

Tax credits which are refundable within 4 years of the year in which
the taxpayer became entitled to the credit are treated as Qualified
Refundable Tax Credits. These credits are regarded as being equivalent
to a grant and are treated as income in the Globe. This means they
are included in the Globe income of the constituent entity, and do not
reduce the constituent entity’s taxes in the numerator.

Non-refundable tax credits (or credits where a refund only becomes
due after 4 years) are conversely treated as a repayment of tax. This
means the credit is subtracted from the covered taxes (and is excluded
from Globe income).

These rules closely follow the relevant accounting treatment and
reflect that the value of the credit depends on the entity’s tax position
when it is non-refundable, whereas a refundable tax credit which is
paid regardless of the entity’s profitability is equivalent to a grant.

These rules will ensure the UK’s Research and Development
Expenditure Credit (RDEC) will be treated as an addition to income
rather than a reduction in tax in the ETR calculation, which will ensure
RDEC continues to be an effective instrument for promoting R&D
activity in the UK.

Question:

Do respondents have views on the rules on Covered Taxes and their
assignment?
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Timing differences

5.42

5.43

5.44

5.45

5.46

5.47

The OECD Model Rules also include rules that are designed to address
circumstances where profits are taxed in a different period to when
they are recognised in Globe income. These differences typically arise
from differences in when income and expenses are recognised for
accounting and tax purposes. For example, capital assets are often
depreciated at different rates.

Without rules to address these differences, a MNE could suffer a top
up because it appears to be low-taxed, when in reality the income has
simply been taxed in a different period.

The OECD Model Rules address this issue using an approach based on
deferred tax accounting. Deferred tax accounting is an accounting
concept which seeks to match taxes to the period when the income or
expenses are recognised for accounting purposes. It does this by
shifting the tax expense from the year the tax is paid (or tax deduction
received) to the years in which the income or expenditure is
recognised in the financial statements.

In the OECD Model rules, this means the covered taxes in the
numerator are adjusted by the constituent entity’s deferred tax
income or expense in the period.

For example, a constituent entity pays 10 of covered taxes and
recognises a deferred tax liability of 5 in the Fiscal Year. The 5 is added
to the constituent entity’s covered taxes to make the numerator 15,
The numerator is then reduced by 5 when the deferred tax liability
unwinds. This reduction offsets the payment of the tax in that period
and effectively brings forward that 5 of tax from that year.

There are however some modifications to the MNE's deferred tax
accounting used in its financial statements, which ensure the
outcomes are appropriate for the Globe.

Revaluing Deferred Taxes

5.48

5.49

The Model Rules require deferred tax liabilities (DTLs) and deferred tax
assets (DTAs) to be valued at the lower of the minimum rate and the
applicable tax rate. This ensures that there is no top up in respect of
the timing difference, without enabling additional upfront credits for
Deferred Tax Liabilities to shelter other income in that year.

The Model Rules also exclude certain types of deferred tax
movements. These include deferred tax movements in respect of
income or expenses that are excluded from Globe income and
deferred tax from uncertain tax positions.
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The Recapture

5.50 There is a recapture rule for deferred tax liabilities which applies when
the deferred tax liability has not unwound within 5 years of the Fiscal
Year in which the DTL was originally recognised.

5.51  When the recapture applies, the MNE group is required to recompute
its ETR in the year the DTL was originally recognised. This ETR is
calculated without the DTL. If the revised ETR results in a top up, this
top up is added to the top up in the current year.

5.52  Some types of timing difference are exempt from the recapture rule.
These include those in respect of accelerated depreciation on tangible
assets, those arising from fair value accounting and research and
development expenses. These timing differences do not need to be
recaptured even if it takes longer than 5 years for the DTL to unwind.

Losses

5.53 The timing difference rules also address situations where an MNE has
made a loss in a jurisdiction. These rules are similarly based on
deferred tax accounting, which means the numerator is reduced in the
year the local tax loss arises and a deferred tax asset is recognised. The
numerator is then increased in the year that the loss is utilised, and
the deferred tax asset unwinds. This is done by taking account of the
deferred tax expense accrued in the financial accounts, which could
be a positive or negative figure.

5.54 As the deferred tax asset is based on the tax loss available under the
tax rules of the local jurisdiction, there are further rules to ensure the
appropriate relief is given.

5.55 For example, the DTA could be based on an economic loss which
would also be recognised in the Globe income or loss. These losses are
rightly recognised in the Model Rules to prevent top up taxes being
applied when the MNE has not made an economic profit. The loss
could also be created by a timing difference between the accounts
and the local tax system, in which case the accounting will recognise
both a DTA and a DTL. Again, it is appropriate to recognise this.

5.56 However, the local tax loss could also be caused by certain features of
that jurisdiction’s tax rules — for instance, if the jurisdiction exempted
certain streams of income from tax or provided tax deductions in
excess of the cost incurred (‘super deductions’).

5.57 These items are not recognised in the Globe base and would ordinarily
reduce the ETR when there was net Globe income in the jurisdiction.
However, without further rules, these items would fall outside of the
Globe if they produced a local tax loss.
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5.58

5.59

5.60

5.61

This is because the numerator would be increased by the full amount
of the local tax loss when the DTA unwinds, which would effectively

adjust the Globe income in that year by the exempt income or super

deduction. This would not be appropriate.

There is consequently a special rule which identifies the amount of
loss relief that would have been available in the jurisdiction if the DTA
was based on the Globe base rather than the local tax rules. Any
losses in excess of that are deemed to be losses arising from
permanent differences and are treated as an additional top up for that
year.

This ensures that MNEs receive appropriate relief in the Globe rules for
economic losses and also for those created through timing
differences, while preventing excessive relief when the loss arises from
a permanent difference.

There is also an election available in zero-tax jurisdictions, where the
MNE would not benefit from a system based on deferred tax. This
allows the MINE to create a DTA for the purposes of the Globe rules
based on the Globe loss in the jurisdiction multiplied by the minimum
rate.

Question:

Do respondents have views on how rules on timing differences work
including whether there are any uncertainties around how the rules operate
that could be further clarified in domestic law?
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Chapter 6
Calculating the top up tax

Overview

6.1  Pillar 2 works by imposing a top up tax on an MNE when its ETR in a
jurisdiction is below the minimum rate. This top up tax is calculated at
the level of the jurisdiction and is applied to any profits in the
jurisdiction remaining after the substance-based carve out has been
applied. This top up is then allocated between the constituent entities
in the jurisdiction.

6.2  This chapter explains these rules, which are contained in Chapter 5 of
the Model Rules.

The different steps

6.3  There are several steps in the top up tax calculation in the Model
Rules:

Identify whether there is net Globe income in the jurisdiction

Calculate the ETR in jurisdictions with net Globe income to identify
low tax jurisdictions

Compute the top up tax percentage
Calculate the substance based carve out

Deduct the substance based carve out from the Net Globe Income
in the jurisdiction to find the Excess Profit

Calculate the top up in the jurisdiction by multiplying the Excess
Profit by the top up tax percentage and then:

o Adding any additional top up tax calculated in respect of
earlier years

o Subtracting any taxes charged under a Qualified Domestic
Minimum Tax in that jurisdiction

Allocate the top-up tax for the jurisdiction among its constituent
entities.

|dentifying the net Globe Income

6.4  Asthe Globe applies a minimum tax on the profits in each jurisdiction,
the first step is to determine the profit in the jurisdiction. This is found
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6.5

by simply aggregating the Globe income and Globe losses of all the
constituent entities in the jurisdiction.

If this is positive, the ETR will need to be calculated for that
jurisdiction. The only exceptions to this are when the jurisdiction
qualifies for the de minimis (which will be the case when the Globe
revenue and Globe income in the jurisdiction are below €10m and
€1m respectively) or when the jurisdiction qualifies for a Globe safe
harbour (discussed in Chapter 10).

Calculating the ETR

6.6

6.7

The next step is to calculate the ETR for the jurisdictions identified
above. To do this, the adjusted covered taxes of the constituent
entities in the jurisdiction are also aggregated.

The ETR is found by dividing the aggregate adjusted covered taxes by
the net Globe income (if any) in the jurisdiction.

Stateless entities

6.8

The ETR is calculated for each individual stateless entity without any
blending with other entities.

Investment entities

6.9

6.10

6.11

Chapter 7 of the Model Rules provides different rules for calculating
the ETR of investment entities (i.e. investment funds, insurance
investment entities and real estate investment entities) which do not
qualify as excluded entities.

Investment entities are required to calculate their ETR on a standalone
basis without blending or aggregating their results with other
constituent entities in the jurisdiction. The ETR calculation is also
based on the MNE's share of the Globe income and covered taxes of
the entity, and therefore excludes any income or taxes which belong
to minority shareholders.

The MNE can elect to treat the investment entity as a transparent
entity for the purposes of the Globe where the owner of the
investment entity is subject to tax on a mark to market basis on the
fair value of its interest in the entity. Where the election is made, the
income and any taxes associated with that income will be included in
the owner jurisdiction’s ETR calculation.

Joint ventures

6.12

Pillar 2 also applies to Joint Ventures which are at least 50% owned by
the MINE group, unless the Joint Venture is an excluded entity or is
itself an MNE group in scope of the Globe rules.
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6.13 In these cases, Article 6.4 requires the Joint Venture to calculate the
ETR and any top up taxes of its Joint Venture subsidiaries which
together are referred to as the JV Group. This includes the entities
which are consolidated in the Joint Venture's consolidated financial
statements or that would be if such statements were prepared.

6.14 However, the profits and taxes of the Joint Venture are not blended
with other constituent entities in the MNE group. This means the ETR
of the JV Group is calculated separately from the rest of the MNE
Group and reflects the challenges both the MNE Group and the Joint
Venture would experience in computing a full jurisdictional ETR of all
entities.

6.15 Once this top up has been calculated, it is collected under the ordinary
charging rules which are covered in Chapter 7. The only exception is
that the total top up tax is restricted to the Ultimate Parent’s allocable
share of the top up.

Minority owned constituent entities

6.16 In some situations, financial standards can require entities to be
consolidated even though the parent has less than 50% of the rights
to profits.

6.17 This is expected to be relatively uncommon but there are some
structures where a parent is regarded as having control from an
accounting perspective despite minority investors holding (in
aggregate) the majority of the economic rights to the profits.

6.18 The Model Rules include special provisions for these entities where the
Ultimate parent holds less than 30% of the ownership rights in an
entity it consolidates.

6.19 These rules require the ETR of these entities and their subsidiaries to
be calculated separately from any other constituent entities in the
MNE group.

Question:

Do respondents have any comments on the special provisions for computing
the ETR and top up of investment entities, joint ventures or minority owned
constituent entities?

The top up tax percentage

6.20 The top up tax percentage is calculated when the ETR is below the
15% minimum rate. This is found simply by subtracting the ETR from
the minimum rate and represents the additional tax rate that needs to
be charged on the low taxed profits to bring the tax up to the
minimum.
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6.21

6.22

This top up tax percentage is applied to the profits that are in scope of
the Globe, which is the net Globe income in the jurisdiction left in the
jurisdiction after the Substance Carve-Out has been applied.

This approach ensures that the substance based carve out does not
inappropriately increase the ETR in the jurisdiction.

Substance based carve-out

6.23

6.24

The Globe rules include a formulaic carve out which is designed to
approximate the level of substance in the jurisdiction. This is based on
a fixed percentage of the MNE Group's payroll costs and tangible
assets in the jurisdiction, on the grounds that employment costs and
tangible assets tend to be relatively immobile factors of production
and therefore reasonable proxies for substantive economic activities.

This amount is then deducted from the Net Globe income in the
jurisdiction.

The percentage

6.25

6.26

6.27

The carve-out will be based on 5% of the carrying value of the payroll
costs and tangible assets in the jurisdiction. There is an increased
amount in the transition period which begins from 1 January 2023
and lasts for 10 years.

In this period, the carve-out for payroll costs is 10% in the first year
and then is reduced by 0.2% per year for the first five Fiscal Years and
then 0.8% per year for the remaining five Fiscal Years.

The carve out for tangible assets is 8% in the first year and then is
reduced by 0.2% in the first five Fiscal Years and then 0.4% for the
remaining five Fiscal Years.

Payroll costs

6.28

The payroll costs which qualify for the carve-out include employee
benefits that provide a direct personal benefit to the employee like
health insurance and pension contributions as well as wages and
salary costs. Payroll taxes and social security contributions borne by
the employer are also included.

Tangible assets

6.29

6.30

The tangible asset carve out is based on the average carrying value
(net of accumulated depreciation) in the financial statements. The
tangible assets which qualify include property, plant and equipment,
natural resources as well as licences for the use of immovable property
or exploitation of natural resources.

The asset must be located in the jurisdiction.
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6.31

6.32

Assets which are leased also qualify, which provides consistency
between owned and leased assets. Where an asset is leased from
another group member, the asset will only be included in the
jurisdiction of the lessee.

There are special rules to determine how the carve-out is allocated for
permanent establishments and transparent entities.

Computing the top up in the jurisdiction

6.33

6.34

6.35

6.36

The top up for the jurisdiction is then calculated by deducting the
substance based carve out from the Net Globe income in the
jurisdiction. The result is then multiplied by the top up tax percentage.

In some circumstances, the Globe rules require the ETR in an earlier
year to be recalculated. These include when the recapture rule is
applied to deferred tax liabilities which have not unwound within 5
years. When these recalculations result in an ETR falling below the
minimum rate, the top up tax is added to the current year’s top up
and charged in the current Fiscal Year.

Some countries may decide to introduce a domestic minimum tax in
response to Pillar 2, in order to ensure any top up tax imposed on the
profits of a group’s entities within their jurisdiction stays within their
own jurisdiction. In these cases, the top up collected under a
qualifying domestic minimum tax is subtracted from the top up tax
charged under the Globe rules. This ensures that there is no over-
taxation.

A domestic minimum tax will be treated as qualifying if it imposes an
additional top up tax to domestic entities and the top up is calculated
on the same basis as the Globe rules.

Allocation of a jurisdiction’s top up tax to constituent entities

6.37

6.38

6.39

The final step is to allocate the jurisdiction top up tax to the individual
constituent entities located in the jurisdiction.

This is necessary to deal with situations where some of the top up tax
is charged by an entity which is not the Ultimate Parent Entity. For
example, if the UPE is not subject to a qualified IIR, the top up tax will
be collected through a combination of the IIR applied at different
levels of the group structure and the UTPR.

Allocating the top up tax to individual constituent entities ensures
these different charging rules are coordinated, and that only the
appropriate top up tax for the jurisdiction is collected without over or
under taxation.
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6.40 The Globe rules generally allocate the top up tax between the
constituent entities based on their proportion of the Globe income in
the jurisdiction. There are special rules to deal with situations when
top up taxes are payable when there is no Globe income in the
jurisdiction, for example when there is a recalculation of the ETR from
an earlier year.

Question:

Do respondents have views on the process for calculating top up tax?
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Chapter 7
Charging mechanisms

Overview

7.1

7.2

7.3

There are two collection mechanisms to charge the top up tax in the
Model Rules, the Income Inclusion Rule (IIR) and the Undertaxed
Profits Rule (UTPR), which was previously known as the Undertaxed
Payments rule.

These are designed to work together and are also coordinated to
ensure the right amount of top up is collected when multiple IIRs or
UTPRs are applied in tandem in different jurisdictions. Therefore, both
rules start from the same top-up tax calculation explained in the
previous chapter.

This chapter sets out how the IIR and UTPR operate and asks for views
on how tax allocated to the UK under the UTPR should be brought
into charge domestically. The rules are contained in Chapter 2 of the
Model Rules.

Income Inclusion Rule

7.4

7.5

The IIR takes the top up tax calculated for a low-taxed constituent
entity and then charges this tax on the entity’s parent.

In this respect, the IIR is conceptually similar to a Controlled Foreign
Company rule in that it charges a parent company tax which is
calculated in relation to the low-taxed profits of its subsidiaries.

The top-down approach

7.6

7.7

7.8

There will frequently be MNE structures where the low-taxed
constituent entity is owned by more than one parent entity. The OECD
Model Rules consequently include a priority order which establishes
the order in which the IIR is applied.

This priority order is designed to prevent the over-taxation that would
result if multiple countries simultaneously sought to charge the same
top up tax.

The basic structure is to follow a top-down approach. This means the
UPE jurisdiction will usually have the first priority to collect the top up
tax.
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7.9

7.10

7.11

7.12

7.13

7.14

7.15

Consequently, other jurisdictions cannot generally apply their IIR to
other parent entities in the group when the UPE is subject to a
qualified lIR. The only exception to this is when minority shareholders
hold at least 20% of a parent entity, lower down the group structure.
These rules are explained below.

If the UPE is not subject to a qualified IIR, an intermediate parent
entity will be charged the lIR. For these purposes, intermediate parent
entities are entities that are controlled by the UPE and have an
ownership interest in the low-taxed constituent entity. However,
investment entities are excluded.

There will also be structures where there are multiple intermediate
parents that have an interest in the low-taxed constituent entity.

In line with the top-down approach, an Intermediate Parent will not
be charged the IIR if it is controlled by another Intermediate Parent
which is subject to a qualified IIR.

However, the IIR will not be switched off when the higher
Intermediate Parent does not control the lower Intermediate Parent. In
this circumstance, the lower Intermediate Parent will charge its IIR,
and the higher Intermediate Parent will reduce its share of the top up
tax by the tax charged by the lower intermediate parent.

This maximises the amount of top-up tax collected under the IIR,
which in turn reduces the residual top up which is collected through
the UTPR.

For example, 100 of top up tax has been calculated for Entity A.
Parent A holds 20% of Parent B which holds 100% of Entity A. If
Parent A collects the top up, then 20 of the top up would be collected
and the remainder would be taxed under the UTPR. However, if Parent
B also applies its IIR the full 100 of top up is collected so there is no
need to apply the IIR. Parent A reduces its 20 top up to nil because
this has already been charged by Parent B.

The split ownership rules

7.16

7.17

7.18

There is a limited exception to the top-down approach when an
Intermediate Parent Entity is more than 20% owned by minority
investors outside the MNE group. These entities are referred to as
Partially Owned Parent Entities (POPEs) in the OECD Model Rules.

In these cases, the POPE has the priority rights to apply the IIR
notwithstanding the top-down approach.

The definition of a POPE is satisfied when minority investors directly or
indirectly own at least 20% of the ownership interests in the parent
entity. Therefore, the POPE definition doesn’t just cover the parent
entity in which the minority investors directly hold their ownership
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7.19

7.20

7.21

7.22

7.23

7.24

7.25

7.26

7.27

7.28

7.29

7.30

interest but could also include subsidiaries of that parent entity too.
This means some structures may include chains of POPEs.

There are consequently also ordering rules for POPEs. Again, these
rules will typically give priority to the highest POPE in the structure.
However, a lower POPE is only required to switch off its [IR when it is
wholly owned by a higher POPE which is subject to the IIR.

So, if the lower POPE is itself owned by multiple shareholders,
whether they’re part of the MNE group or not, the lower POPE will
apply its lIR.

So, to take an example, POPE A is owned 80% by the MNE and 20%
by 3rd party investors. It owns 100% of POPE B which owns 100% of
the Low-Taxed Constituent Entity.

In this example, POPE B would not be required to apply the IIR
because it is wholly owned by POPE A.

If POPE B was 90% owned by POPE A and 10% owned by another
shareholder, both POPE A and POPE B would apply the IIR based on
their own respective interests in the low-taxed constituent entity and
subject to the requirements set out below.

The OECD Model Rules require any parent entity (whether a UPE,
intermediate parent or a POPE) to reduce its own liability under the IIR
by the IIR tax charged by a POPE further down the group structure.

So, in the example in Paragraph 7.23, the top up charged under POPE
A’s IIR would be reduced by the top up collected by POPE B,
preventing double taxation.

This reduction is limited to the portion of the top up tax charged by
the parent that reflects its interest in the POPE (i.e. that arises from its
indirect ownership in the low taxed entity).

So, consider a Parent entity holds all of its interests in the low taxed
entity indirectly through its interest in a POPE. The POPE is 60%
owned by the parent entity and 40% owned by minority investors.

Therefore, the POPE’s allocable share of the low-taxed entity’s top up
is 100. The parent'’s allocable share is 60.

In this case, the parent must reduce its top up from 60 to zero. This is
because all of the parent’s top up tax arises through its interest in the
POPE and this has already been fully taxed by the POPE.

If, however the parent held half of its interests in the low taxed entity
directly, and half through the POPE, the parent would only reduce its
top up to the extent that the top up is charged by the POPE.
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7.31  So, in this example, the POPE’s allocable share would be 50 and the
parent’s allocable share would be 80. This would be comprised of 50
from its direct interest in the low-taxed entity and 30 from its 60%
share of the POPE. The parent is only required to reduce its top up by
the 30 and not the 50.

Calculating the parent’s share of the top up

7.32  When a parent entity is subject to an IR, it will be charged an amount
based on the top up tax calculated for the relevant low-taxed
constituent entity multiplied by its ‘allocable share” of that entity.

7.33 The allocable share is a measure of the Parent’s rights to the profit of
the low-taxed entity and is calculated based on accounting principles.
The test works by hypothesising how much of the low-taxed
constituent entity’s Globe income, the Parent entity would consolidate
if it prepared consolidated financial statements.

7.34  The OECD Model Rules require the MNE to make certain assumptions
when performing this test, which are designed to ensure it achieves
the right outcomes.

Questions:

Do respondents have any comments on how the IIR provisions should be
reflected in the UK domestic legislation while respecting the agreed
outcomes in the OECD Model Rules?

Do respondents have any views on how information or administration
challenges with the split ownership rules could be addressed in the
implementation framework?

Undertaxed profits rule

7.35 The UTPR is the second charging mechanism in the OECD Model
Rules. Like the IIR, it starts from the calculation of top up tax for each
jurisdiction, under the rules explained in Chapters 5 to 6. However, it
allocates the top up between jurisdictions in which the group has
constituent entities based on where the group’s tangible assets and
employees are located instead of by ownership. This top up will then
be charged on the constituent entities in the jurisdiction. The Model
Rules do not prescribe how this is tax is brought into charge.

7.36  The UTPR primarily functions as a back-up rule to the IIR. It looks to
ensure that top up tax is paid in respect of a low-taxed constituent
entity when its parent entities are located in a jurisdiction that do not
impose an IIR.

7.37 However, the UTPR is also intended to ensure that low taxed entities
in the ultimate parent’s jurisdiction are also subject to top up taxation,
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to prevent distortions and level playing field concerns that could arise
from such entities being outside of the Globe rules.

Interaction with the IIR

7.38

7.39

7.40

7.41

The OECD Model Rules provide rules which are designed to give the
lIR priority over the UTPR in charging low-taxed profits outside of the
UPE jurisdiction.

These rules work by disapplying the UTPR when the UPE is subject to a
qualified lIR, or when all of the interests in the low-taxed constituent
entity are held by parent entities which are subject to a qualified IIR.

However, the UTPR will apply when all of the interests of a low-taxed
constituent entity are not held by Parent Entities which are subject to
a qualified lIR. However, the top up tax collected under the UTPR is
reduced by the amount which is charged under an lIR. This ensures
the IR still takes priority.

So, for example, if the total top up tax for the low-taxed constituent
entity is 100, but 60 of that is charged under an IR, the top up tax
which is allocated under the UTPR will be 40.

Allocating the tax

7.42

7.43

7.44

7.45
7.46

The UTPR uses an allocation key to allocate the top-up tax due to be
collected under the UTPR between the jurisdictions in which the group
has constituent entities and which have implemented a qualified
UTPR.

The allocation is calculated at a jurisdictional level and allocates the
top up based on the proportion of the tangible assets and number of
employees in each UTPR jurisdiction.

So, if 5 jurisdictions implement the UTPR and 4 of those jurisdictions
have 25% of the group’s tangible assets and employees and the fifth
has 0%, the first four jurisdictions would each be allocated 25% of the
top up.

There are equal weights for the asset and employee factors.

The data for this calculation can be taken from the MNE’s CBC report,
which will minimise the additional compliance burdens on MNEs and
improve coordination by basing the calculation on existing, readily
available, and objective data.

Bringing the tax into charge

7.47

The Model Rules do not prescribe how a jurisdiction should bring the
UTPR top up tax allocated to it into charge. This is left to jurisdictions
to decide domestically but the outcome must be to produce an
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7.48

7.49

7.50

7.51

7.52

7.53

7.54

7.55

7.56

7.57

7.58

additional cash tax expense in that jurisdiction equal to the top up
allocated to it.

The government believes there are two broad approaches which it
could take and welcomes views from respondents on this.

The first approach which is set out in the Model Rules would be to
deny a Corporation Tax deduction on payments made by constituent
entities.

The top up would be converted into payments by dividing the top up
tax allocated to the UK by the UK statutory Corporation Tax (CT) rate.
This would cap the charge to the lower of the top up tax allocated to
the UK and the amount of payments made by UK constituent entities.

As the intention would be to bring the maximum top up into charge,
the government would not restrict the type of payment which could
be subject to the adjustment.

So, the denial could apply to any payment made from an entity, not
just in respect of related party payments to the relevant low-taxed
jurisdiction.

Similarly, there does not need to be any link between the type of
expense which is denied and the nature of the low-taxed income.

As the top up is allocated for the jurisdiction as a whole, there would
need to be rules to specify how the MNE should apply the adjustment
when there are multiple constituent entities in the UK. The guiding
principle here would be to ensure the maximum top up tax is
collected.

This could be achieved by specifying that the deduction should be
made first in the most profitable company in the group and then
continue onto the next company if that is still insufficient to collect
the full top up and so on.

Where the Corporation Tax accounting period and the Pillar 2 Fiscal
year are different, the adjustment would be made in the CT
accounting period in which the Fiscal Year ends.

The second approach would be to introduce a new charge on a UK
constituent entity based on the top up allocated to the UK. This
charge would be capped by reference to the payments made by
constituent entities in the UK in order to meet the ‘equivalent
adjustment’ requirements in the Model Rules.

The government sees some attraction in this approach as it may be
simpler to operate and may avoid some of the challenges that could
arise with integrating a denial of deduction approach with the existing
Corporation Tax rules.
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7.59 For instance, the government anticipates there could be some
challenges in:

e Identifying entities with the most profit capacity to absorb the
top up

e Creating ordering rules where there are different tax rates on
certain types of income, deductions are already subject to
some limitation under other tax rules or where the group has
losses.

7.60 The government welcomes views on the relative merits of both
approaches.

Carrying forward the remaining top up

7.61 Depending on the approach taken above, there may be circumstances
when the above adjustment is not sufficient to collect the full top up
that is allocated to the UK.

7.62 This could be the case where there are insufficient payments in the
jurisdictions or where the group is loss-making in the UK. In this case,
the OECD Model Rules require the uncollected portion of the top up
to be carried forward, to be collected in the next year.

7.63 When there are insufficient deductions to collect the top up, there will
be a further adjustment in the second year to collect the remaining
top up.

7.64 Conversely, there would be no further adjustment if there were
sufficient deductions, but losses meant the adjustment didn’t produce
an additional cash tax liability equal to the top up. In this case, the
adjustment in the first year will already be enough to collect the right
amount of top up over time because the taxpayer will no longer be
able to carry forward that loss to offset their profits in subsequent
years.

7.65 Finally, the OECD Model Rules contain a provision which prevents
future top ups being allocated to a jurisdiction which has carried
forward some of its top up from an earlier year. In this case, this
jurisdiction would be removed from the allocation key.

Questions:

Do respondents have views on how the UTPR should be brought into charge
in the UK?

Do respondents have any other comments on the UTPR provisions in the
OECD Model Rules?
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Chapter 8
Transition rules

Overview

8.1

Chapter 9 of the Model Rules provides special rules that will apply for
a period of time when groups first enter the regime. These rules
govern the treatment of losses and other timing differences between
accounting and taxable profits that span the commencement date
and also provide for higher levels of profits subject to the substance
carve out and a lower ownership threshold for portfolio dividends
during the transition period. Groups will have a longer filing deadline
in the first year of entering the regime. Groups in the initial phase of
their international activity will not be subject to the UTPR.

Losses and timing differences

8.2

8.3

8.4

8.5

Losses and other timing differences which began before a group
enters the Pillar 2 regime will generally be treated as though Pillar 2
were in place at the time that the losses were incurred, or the timing
differences began.

Losses and other timing differences which arose in low tax
jurisdictions must be recast to the statutory rate of the jurisdiction,
unless the group can demonstrate that a loss would have arisen under
the Globe rules, in which case it may be recast to the minimum rate.
This aligns with the ordinary treatment of losses and timing
differences in the rules.

Losses in zero tax jurisdictions which are made before the rules come
into effect will not be brought into the regime. But once the rules are
in place a group may make an election, as described in chapter 5
above, to ensure that future losses are brought into the ETR
calculation.

In order to prevent tax motivated restructuring in response to the
publication of the model rules, there are special rules to deal with
deferred tax assets incurred and asset transfers taking place after 30
November 2021.

Filing obligations in the transitional year

8.6

In the first year in which a group comes within scope of the rules the
filing deadline will be increased to 18 months from the end of the
accounting period for the group’s consolidated accounts. This is
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intended to allow groups some additional time to set up the necessary
compliance processes and systems when they first enter the regime.

Substance based carve out

8.7

As described above in chapter 6, the carve out percentages will be
higher during the transition period, tapering down to the normal rates
over a ten-year period.

Groups in their initial phase of international expansion

8.8

8.9

The UTPR will not apply to groups which are in the initial phase of
expanding internationally. This is a temporary relief which applies
when the group operates in no more than six jurisdictions and when it
holds less than €50m of tangible assets outside of the country in
which it has the largest tangible asset base. This relief will no longer
apply after the group has been in scope for five years.

This is to prevent the rules deterring groups from undertaking
international activity in cases where this might otherwise bring a
group’s entire domestic activities within scope of the rules through
the UTPR. This will not apply in certain scenarios where the UTPR is
necessary to counter group inversion.

Question:

Do respondents have views on how rules on the transition rules work
including whether there are any uncertainties around how the rules operate
that could be further clarified in domestic law?
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Chapter 9
Reporting and payment

Overview

9.1  Chapter 8 of the Model Rules provides a coordinated and
standardised approach to reporting, which is designed to reduce the
compliance burden for businesses and facilitate the effective
administration of the Globe.

9.2  MNEs will be required to submit a Globe return providing detailed
information to support their Globe calculation, including information
about the calculation of their ETRs, any top up tax liabilities and how
they are allocated between different jurisdictions.

9.3  This information will be provided in a standardised return which is
expected to be developed as part of the implementation framework.
This will ensure the same information is provided to every tax
administration which will reduce the scope for error and help to
reduce compliance costs by preventing businesses from having to
comply with different requirements in every jurisdiction.

9.4  There are further provisions which are designed to reduce the
administrative burden for businesses. The Model Rules allow for
returns to be exchanged between tax administrations using a similar
approach to the model developed for Country-by-Country Reporting.

9.5  Under this approach, the Group will file its Globe return with the
jurisdiction of its Ultimate Parent Entity or a designated filing entity
where different. This jurisdiction will then exchange the Globe return
with other tax administrations. The obligation to file in other
jurisdictions will then be treated as discharged when those
jurisdictions have received the return through the exchange
mechanism. This is intended to reduce the compliance burdens on
businesses by reducing the number of returns it is required to submit.

9.6  Where businesses are unable or choose not to take advantage of the
single filing entity model, there will be a legal obligation on each
constituent entity to register and file with HMRC. However, groups
will be able to choose a single UK group entity to complete these
obligations on behalf of the rest of the group.

9.7  The Model Rules set out that the return must be filed within 15
months of the end of the Fiscal Year, although there is an extension to
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9.8

18 months in the first year of the Globe rules in recognition that
businesses may need more time to configure their systems to comply
with these rules.

There is also an obligation on constituent entities which are relying on
another entity to file their return to notify their tax administration of
the details of the filing constituent entity.

UK reporting process

9.9

9.10

9.11

9.12

9.13

Groups will be required to notify HMRC that they are within the scope
of the Globe through a new registration process. This will enable
groups to send their Globe return to HMRC where they are a filing
entity, or alternatively to issue a notification with the details of the
relevant filing entity. The government is considering allowing
businesses 6 to 9 months from the end of their Fiscal
Year/Consolidated financial reporting period to complete this
registration.

There are different approaches which could be taken to the reporting
of liabilities under the IIR or UTPR. For example, information about
liabilities under the IIR could be reported through the Corporation Tax
return or taken directly from the Globe return itself.

This process is still to be determined as it depends on the level of
information which is included in the Globe return. However, HMRC's
preference would be to take the relevant data directly from the Globe
return. This will simplify the process for businesses by ensuring that all
return information relating to P2 can be provided by the Group’s filing
entity.

It would also provide additional flexibility to design the reporting
requirements specifically around the design features of Pillar 2, in a
way that wouldn’t be possible within the existing CT process. For
example, it would not be possible to have different payment schedules
within the CT return so taxpayers who pay their CT through QIPS
would need to pay their Pillar 2 liabilities quarterly.

The approach to collecting any UTPR liability will depend on whether
the UTPR is collected through a denial of deduction mechanism or an
alternative. The denial of deduction would be included within a
company’s computation of its CT liability so could be collected within
the CT return. However, there may also be scope to record the liability
through the Globe return if that is the approach taken to collect
liabilities under the IIR.

Questions:
Do respondents have views on the proposed approach to reporting?
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Do respondents have views on the approach taken to collecting liabilities
under the IIR or UTPR?

Do respondents have views on the time limit for notifying the group is in
scope of the Globe?

Payments

9.14

9.15

9.16

9.17

The government recognises there is a significant amount of
information required to calculate liabilities under the Globe rules and
that it would be challenging to forecast these liabilities during the
Fiscal year as would be required under similar rules to the Quarterly
Instalment Payments rules in CT.

The government consequently prefers that liabilities under the IIR or
UTPR are paid annually after the end of the Fiscal year to ensure the
compliance burden from these rules is proportionate. The government
proposes to align the payment due date rules with the normal due
date in CT (i.e. 9 months from the end of the Fiscal Year).

This would provide businesses with more time to collect information
about their ETR in overseas jurisdictions and their liabilities under the
Globe.

It should be noted these changes would only be possible if the IIR is
collected outside of the CT return.

Credit interest

9.18

9.19

9.20

9.21

9.22

Under the CT rules, HMRC pays interest to businesses which pay their
CT liability before the relevant due date. This encourages timely
payment and ensures symmetry with late payments where HMRC
charges interest (albeit the relevant interest rates are different).

This interest can sometimes be material particularly for businesses that
pay their CT quarterly, and therefore have to forecast how much their
liability will be. However, in most cases, businesses prefer to pay their
liability close to the due date.

The government is considering not providing credit interest in respect
of Pillar 2 liabilities. This is because credit interest adds significant cost
and complexity to the relevant IT systems, and it is unclear it would
provide a significant benefit to businesses given the government'’s
preference for annual payments.

The government invites views on this and the significance of credit
interest.

Businesses would continue to receive interest on any overpayments.
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Joint and several liability

9.23 The government is considering making UK constituent entities joint
and severally liable for IIR and UTPR debts that were charged to UK
constituent entities.

9.24 The government believes this is proportionate given these liabilities
represent undertaxed profits of the MNE group as a whole.

9.25 As all groups with liabilities in the UK will have a UK taxable presence
(e.g. for CT), the government does not believe it would be
proportionate or necessary to extend this joint and several liability to
non-resident members of the MNE group.

Questions:

Do respondents have views on whether payments should be made quarterly
or annually for Pillar 2?

Do respondents have views on an appropriate payment deadline for Globe
liabilities?

Do respondents have views on the importance of giving credit interest for
early payments?

Do respondents have views on making UK constituent entities joint and
severally liable for any (UK) Globe debts?
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Chapter 10
Simplification

Overview

10.1

10.2

10.3

10.4

10.5

The October statement set out that there would be further work in
the OECD in 2022 to establish an implementation framework for the
Globe rules.

Part of this work will consider safe harbours, where there would be
simplified reporting obligations for businesses in jurisdictions where
there is a low risk that the ETR would be below the minimum rate.

Where a business qualifies for an agreed safe harbour, the MNE group
would not need to provide the full ETR calculation for that jurisdiction
but would provide a simpler computation to evidence that they were
eligible for this simplification.

The programme in 2022 is still to be agreed, but this chapter explains
some of the simplification approaches which have previously been
considered in OECD discussions.

The government welcomes views on these, and in particular the extent
to which businesses would prefer to maximise simplicity even if it
means the safe harbour is unavailable in some low-risk situations, or
alternatively trade off some of the simplification benefits for a design
which more accurately measures the risk of low-tax outcomes in the
Globe.

CBC Safe Harbour

10.6

10.7

10.8

There have previously been discussions about using a simplified ETR
calculation based on data in a MNE's CBC report to approximate the
risk the full Globe ETR is below the minimum rate.

This would work by starting from the profit and accrued taxes the
MNE reports for a jurisdiction in the CBCR. This data would be used to
calculate an ETR.

The group would qualify for the safe harbour when this ETR is above a
certain CBCR safe harbour minimum rate. This could be higher than
the 15% minimum rate in the Globe rules to reflect the risk that the
CBCR ETR is different because of differences in how the Globe income
and adjusted covered taxes are calculated.
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10.9

10.10

10.11

10.12

10.13

10.14

10.15

10.16

10.17

10.18

10.19

There is an important policy design question whether that risk should
be addressed through increasing this rate premium over 15% or
whether there should also be adjustments to the CBCR figures to
bring the ETR calculation closer into line with how the Globe ETR is
calculated.

There is a trade-off between accuracy and simplicity here. Increasing
the number of adjustments reduces the risk that a MNE
inappropriately qualifies for the safe harbour. Equally, it reduces the
risk a MNE is inappropriately excluded from the safe harbour.

However, it also increases the complexity of the calculation, and
therefore reduces some of the simplification benefits the safe harbour
is intended to provide.

The government invites views on whether the design should prioritise
simplicity or seek to achieve more of a balance between simplicity and
accuracy here.

The adjustments that would be made could broadly be split into two
categories.

The first would mirror some of the adjustments made to Globe
income in Chapter 3. So, for example, the CBCR profit could be
adjusted where this includes gains and losses on disposals of
participation shareholdings, so the figure more accurately represents
the profit in the Globe base (and in most cases also the taxable profit
in the local tax jurisdiction).

These adjustments wouldn't necessarily need to reflect all of the
adjustments in the Globe rules but could identify those which are
most impactful or are most likely to lead to the ETR being
inappropriately inflated.

The government welcomes views on the extent to which these
adjustments should be made, and also on which adjustments would
be the most important to include.

The second category would be intended to reflect timing differences
and bring the CBCR ETR closer into line with the outcomes achieved
by the timing differences rules in Chapter 4.

Without these adjustments, a taxpayer could have a low ETR in the
CBCR even though this low ETR is simply a consequence of the
taxpayer having used losses from earlier years to offset its profits.

The government similarly welcomes views on how necessary these
adjustments are, and how these could be achieved in a CBCR based
safe harbour without significantly increasing compliance burdens and
undoing the intended simplification.
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10.20 The design could also seek to address some of the complexities in the

10.21

10.22

10.23

jurisdictional blending rules. For example, there may be limited risk a
branch is low-taxed when it is taxed in the head office jurisdiction at a
high rate.

There may be scope to consider whether the safe harbour could be
designed to take account of this and reduce the allocations between
jurisdictions required under the main rules.

Again, the government welcomes views on the extent to which this
would be helpful or conversely would introduce unnecessary
complexity.

Lastly, the implementation framework discussions will need to
consider how the rules deal with transitions out from the safe harbour
into the main rules (for example, if the MNE no longer qualifies for the
safe harbour in a given jurisdiction). This raises issues like what should
happen with respect to items like timing differences which arose while
the MINE group was within the safe harbour.

Questions:

What are respondents’ views on a CBCR based safe harbour and how it
should be designed?

How could timing differences be addressed within a CBCR safe harbour
design? Do they need to be?

Do respondents have views on how the rules should address when a business
moves from the safe harbour into the main Pillar 2 regime?
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Chapter 11
Further work in the OECD

Overview

1.1

The Inclusive Framework agreed in the October statement to develop
an implementation framework to facilitate the effective and consistent
implementation of the Globe.

This work will take place in the OECD next year and conclude by the
end of 2022. The programme will be agreed by the Inclusive
Framework, but this chapter sets out some of the issues which may be
considered in the course of this work in addition to the simplification
work mentioned in the last chapter.

Interaction between Pillar 1 and Pillar 2

11.3

There may need to be further consideration as to how the outcomes
of Pillar 1 are reflected in Pillar 2 once the Pillar 1 design has been
finalised and reflected in a multilateral convention in 2022.

This work will likely need to consider how the allocation of Amount A
to market jurisdictions should be taken into account in the Globe ETR
calculations. For instance, Amount A could be included in the
jurisdictional ETR of the market jurisdiction which would require
further adjustments in the Globe Income base.

Alternatively, Amount A could be kept within the jurisdictional ETR of
the surrendering jurisdiction. This may require an adjustment to
ensure taxes paid by the market jurisdiction on Amount A are included
in the surrendering jurisdiction’s ETR.

GILTI Grandfathering

11.6

1.7

In the October statement it was agreed that, in the context of Pillar 2
Imposing a minimum rate on a jurisdictional basis, consideration will
be given to the conditions under which the US GILTI regime will co-
exist with the GIoBE rules, to ensure a level playing field.

This matter is still under consideration within the OECD Inclusive
Framework.
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11.8 That reflects the ongoing process of tax legislative reform in the
United States under which reforms to the US GILTI have been
proposed.

11.9 The government anticipates that there will be further work in the
Inclusive Framework to determine how the GITLI will coexist with the
Globe rules once the outcomes of the US legislative process are clear.

11.10 Several issues will need to be addressed as part of this work:

e how the Pillar 2 rules, both the IIR and the UTPR, should be
applied to entities within US headquartered groups

e how the US GILTI will be applied to the US subsidiaries of non-
US headquartered groups that are subject to a qualifying IIR at
the level of a foreign parent

e Whether the agreed ordering rules should be different for
partially owned intermediate entities as contemplated in the
Pillar 2 framework

e How tax paid under the US Base Erosion and Anti-Abuse Tax
should be taken into account in the Pillar 2 framework and in
calculations of jurisdictional ETRs.

11.11 The appropriate approach to resolving these issues will be dependent
on the outcome of the US legislative process.

11.12 However, the government’s general view is that there will need to be
a fair, consistent and comprehensive approach to ensuring that
jurisdictional profit is taxed at the minimum level, but also to ensuring
that top up taxation is not excessive due to overlapping rules.

11.13 The government looks forward to engaging with its international
partners to reach solutions on these issues as soon as possible.

Implementation

11.14 There are likely to be various implementation issues considered in the
course of the implementation framework discussions.

Qualified IIR and UTPR

11.15 The Globe rules include the concept of a Qualified IIR. This concept is
meant to ensure a jurisdiction is only required to switch off its IIR or
UTPR under the agreed rule order when the jurisdiction with the
primary taxing rights exercises those rights in accordance with the
agreed standards set out in the October statement and Model Rules.

11.16 Similarly, the OECD Model Rules refer to a Qualified UTPR, which
determines whether a jurisdiction is entitled to receive an allocation of
top up under the UTPR.
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11.17 The Implementation Framework is likely to consider an international
process to review and evaluate whether a jurisdiction has
implemented a Qualified IIR or UTPR.

Globe return and exchange of information

11.18 The OECD Model Rules envisage a standardised Globe return which
would be shared with all jurisdictions. The Implementation Framework
is likely to include work to develop and agree this standardised return.

11.19 There will also be work to develop the legal and operational
framework for the exchange of Globe returns between jurisdictions.

Dispute resolution

11.20 The October statement sets out that Implementation Framework
discussions will consider whether a multilateral convention is
necessary for the effective implementation of the Globe rules.

11.21 This work could consider whether there is a need for a dispute
resolution framework within the Globe rules, given that the rules are
predicated on adherence to rule order and the allocation of top up tax
between multiple jurisdictions on a commonly agreed allocation basis.

11.22 This could also consider other issues like the legal framework for
exchange of information.

Question:

Do respondents have any comments on this further implementation work?
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Chapter 12
Domestic minimum tax

Overview

12.1

12.2

12.3

12.4

12.5

As part of the Pillar 2 implementation process, the UK is exploring the
idea of introducing a domestic minimum top up tax (DMT) in the UK.

This would be closely based on the Globe rules, but rather than
allowing a foreign jurisdiction to charge top up taxes in relation to any
low-taxed profits of a group’s entities in the UK, the UK would instead
impose that top-up tax.

While this goes beyond the requirements in the Globe rules, those
rules contemplate countries introducing domestic minimum taxes
alongside Pillar 2 and the government believes there is a strong case
for doing so in the UK.

This is because a DMT would only ensure that any additional tax on
UK economic activities and profits that results from the Pillar 2
minimum tax framework is to the benefit of the UK Exchequer. In
other words, businesses would in most cases pay the same level of tax
on their UK profits whether there was a DMT or not, but rather than
allow another country to collect that tax, a DMT would ensure the tax
is paid to the government.

The government also believes a DMT could significantly reduce
compliance burdens on UK headquartered groups by preventing them
from being subject to the UTPR in multiple countries in respect of their
UK domestic operations.

Policy Rationale

12.6

12.7

There would be two policy rationales for the introduction of a UK
DMT:

e Revenue protection
e Simplification

The first reflects that, absent a domestic minimum tax, the Globe rules
will mean that low-taxed profits in the UK will likely be topped up in
foreign jurisdictions. A DMT therefore secures additional revenue for
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the UK exchequer without increasing the overall tax burden on entities
operating in the UK.

12.8 On the second, the government believes a DMT could reduce the
compliance and administrative burdens on businesses and increase
taxpayer certainty.

12.9 This would be particularly true for MNEs headquartered in the UK who
would otherwise be subject to the UTPR on UK profits. This would
require MNEs to report tax liabilities to multiple jurisdictions so will
inherently lead to an increased risk of disputes and could increase
compliance costs through the MNE having to deal with audits from a
number of different tax administrations.

Interaction with Pillar 2

12.10 The OECD Model Rules reduce the amount of top up tax that is due to
be collected under the IIR or UTPR by the amount of tax charged
under a Qualified Domestic Top up Tax. This means the tax under the
UK DMT would £ for £ reduce any top up taxes charged by another
country under either the IIR or the UTPR.

12.11 This treatment only applies to domestic minimum taxes which are
qualified. These are top up taxes which are based on the Globe rules
and which are designed to collect the same top up that would
otherwise be collected under Pillar 2.

12.12 Where a domestic minimum tax is not qualified because it is not
closely based on the Globe rules, it would be treated as a covered tax
instead and be included in the ETR calculation for the jurisdiction.

12.13 This would mean the tax on the income which is excluded from the
Globe base through the substance carve out would be disregarded,
meaning the tax rate would have to be higher to fully cover the top
up tax which would be charged under the IIR or UTPR.

12.14 A UK DMT would therefore need to be designed to closely follow the
Globe rules, to ensure it is qualified.

Scope

12.15 The government would need to determine the scope of the DMT and
invites views from respondents on this.

12.16 The government generally believes any DMT should be designed to
match the scope of the Globe rules. Therefore, the government’s
preference would be to restrict a DMT to groups which have over
€750m of global consolidated revenue in line with the Globe rules
explained in Chapter 4.

12.17 This reflects that smaller groups would be outside of the scope of the
Globe and would therefore not be subject to top up charges in other
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12.18

12.19

12.20

12.21

12.22

jurisdictions. Imposing a DMT on these groups would consequently go
beyond the intended rationale by having the potential to increase the
overall tax burden on these groups. There also could be significant
challenges for these groups complying with a DMT.

The government also welcomes views on whether, if introduced, a
DMT should apply to all groups within scope of the Globe rules or
only to groups which are headquartered in the UK.

There may be a stronger case to apply a DMT to UK headquartered
groups as these groups are likely to obtain a greater benefit from any
simplification provided by the DMT. This is because the effect of the
domestic minimum tax would be to reduce the number of countries in
which a UK HQ group is subject to top-up taxation, an effect which
might not be experienced by foreign HQ groups.

However, there are potential arguments to apply the DMT to foreign
headquartered groups too. This would provide a level playing field for
all large groups operating in the UK and would ensure top up taxes in
relation to UK profits are collected in the UK.

There may also be some advantages to foreign groups in paying the
UK DMT, particularly if any top up tax attributable to UK entities
would otherwise be collected under multiple jurisdictions’ IIRs or
UTPRs.

For example, this could be the case where the UK entities of a foreign
group are not subject to a qualifying IIR and would therefore be
exposed to the UTPR in respect of any required top-up tax.

How a DMT would work

12.23

12.24

12.25

If introduced, the government believes a DMT would have four key
components:

e The scoping rules (as discussed above)

e The calculation of the top up tax liability
e The charging rules

e The administrative rules

It is envisaged that the calculation of the top up liability would be
based on similar rules to those in the Model Rules. This would be
designed to ensure that the top up calculated in the DMT matches the
top up that would be charged by a foreign jurisdiction.

The definition of a qualified domestic minimum top up tax in the
Model Rules does enable jurisdictions to permit MNEs to compute the
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domestic top up based on the local accounting standard in their
jurisdiction, rather than the standard used by the ultimate parent.

12.26 The government welcomes views on whether this would be helpful
additional flexibility and provide simplification, or conversely whether
it would be simpler to follow the computations used to calculate the
MNE's ETR under the Globe rules.

12.27 There would need to be new charging rules to charge the tax on UK
constituent entities.

12.28 These would allocate the top up tax calculated for the UK to individual
constituent entities using similar rules to those in the Globe. The
government believes it would be appropriate to allocate the top up to
individual entities because the group definition in the Globe rules is
broader than those used to define a group for Corporation Tax
purposes.

12.29 This means minority investors could have significant stakes in certain
constituent entities. Allocating the whole of the top up to a single
entity could result in minority investors suffering a disproportionate
burden of top up taxes which are attributable to low tax outcomes in
entities in which they do not have an ownership interest, and which
are treated as economically independent and separate under the UK's
grouping rules.

12.30 It is envisaged that top up taxes under the DMT would be collected
through the Corporation Tax return. In some cases, the Corporation
Tax accounting period and the Fiscal Year for the Globe could be
different.

12.31 The MINE would therefore report their DMT liability in the Corporation
Tax accounting period in which the Pillar 2 Fiscal Year ends. This is
similar to the approach taken in the Controlled Foreign Company rules
and ensures that the top up tax is calculated based on the same
period and same rules as those found in the Globe.

Questions

Do respondents agree that a DMT could help to reduce compliance costs for
businesses?

Do respondents have views on whether the DMT should apply to both UK
headed and foreign headed groups?

Do respondents agree that the DMT should only apply to groups with over
€750m of revenue to align with the P2 population?

Do respondents have any comments on the policy design of the DMT?
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Chapter 13

Wider reforms interaction with
existing BEPS measures

Overview

13.1

13.2

13.3

13.4

The Globe rules are a significant change to the international tax
landscape and there will inevitably be an increase in compliance and
administrative burdens on affected businesses as they adjust to these
new rules.

The government is aware some businesses have questioned how the
Pillar 2 rules will interact with other BEPS and anti-avoidance
measures.

This chapter sets out how these measures are integrated within the
Pillar 2 framework and then outlines why the government believes
they will continue to play an important role in protecting the UK tax
base.

The government is therefore not proposing to undertake major
reforms to wider BEPS measures but may consider limited reforms
where tax risks are appropriately protected by Pillar 2 and where there
are clear benefits to reform in terms of reducing compliance burdens
and avoiding uncertainty and disputes.

Existing BEPS measures

13.5

13.6

13.7

Pillar 2 is designed to operate alongside a jurisdiction’s anti-avoidance
rules. This is why the Model Rules set out how taxes imposed under
BEPS measures like CFC charges should be taken into account in the
Globe ETR calculations.

These rules are broadly designed to ensure taxes charged under anti-
avoidance rules are treated as covered taxes and, where possible, then
allocated to the jurisdictions in which the relevant income is
recognised in the Globe base.

This ensures that the tax charged under BEPS measures is taken into
account in the ETR calculations and therefore prevents Pillar 2
imposing additional top up taxes on income streams that have already
been subjected to tax under other BEPS measures.
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13.8

In other words, Pillar 2 is intended to be applied after other anti-
avoidance rules are applied and seeks to tax any remaining low-taxed
profits in the jurisdiction.

Why Pillar 2 does not remove the need for BEPS measures

13.9

13.10

13.11

13.12

13.13

13.14

The government acknowledges that the introduction of Pillar 2 will
lead some to ask whether other BEPS measures are still necessary.

The government has considered this and believes that there are several
reasons why Pillar 2 will not remove the need for targeted BEPS rules.

Firstly, there is not a significant overlap between Pillar 2 and other

BEPS measures. Most BEPS measures are designed to address specific
tax planning risks, for instance to counteract arrangements which are
designed to shift particular streams of income out of the UK tax base.

Pillar 2 does not address these risks directly. While Pillar 2 will reduce
the incentive to shift profits to low tax jurisdictions, by reducing the
tax rate arbitrage that can be achieved, it imposes a minimum tax at
the jurisdictional level so does not prevent the type of planning
targeted by other anti-avoidance rules.

Secondly, the planned increase in the UK Corporation Tax rate to 25%
means that there will continue to be a significant rate difference with
the minimum rate of 15%, and therefore potential ongoing incentives
and opportunities for tax planning.

Finally, as Pillar 2 only applies to MNEs with over €750m of global
revenue, other BEPS measures will continue to play an important role
in protecting the UK's tax base for the wider population.

Reform

13.15

13.16

13.17

The government does not therefore intend to make significant reforms
to existing anti-avoidance rules designed to protect the UK's tax base
at this time.

However, it is open to considering reform should stakeholders identify
reforms that would have a significant benefit in reducing burdens or
uncertainty without exposing the UK tax base to material risks.

Equally, the government may revisit the issue of reform once Pillar 2 is
fully implemented and the level of protection it provides to the UK tax
base is clearer.

Question:

Do respondents consider there are reforms which would have a significant
benefit in reducing compliance burdens without exposing the UK tax base to
material risks?
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Chapter 14

Assessment of impacts

Summary of impacts

Exchequer impacts

The exchequer impacts will be formally
assessed through the OBR forecast process in
the usual way.

Economic impacts

Pillar 2 will significantly change how the
international tax framework operates but this is
not expected to have significant
macroeconomic impacts.

Impact on individuals,
households and families

Pillar 2 is not expected to have any direct
impact on individuals, households and families.

Equalities impacts

Pillar 2 is not expected to directly impact on
any of the groups with protected
characteristics.

Impact on businesses
and Civil Society
Organisations

Pillar 2 will exclusively impact large
multinational businesses, specifically with
revenues in excess of €750m p/a. The clearly
defined revenue threshold means that any
businesses with revenues lower than €750m
p/a will not be impacted by the new rules.
There is likely to be an increase in the
compliance and administration burden on
those businesses affected as a result of Pillar 2.
The impacts of this will be assessed at a later
time.

Impact on HMRC or
other public sector
delivery organisations

The government expects there to be both one
off and ongoing costs related to the
administration of Pillar 2.

Other impacts

Other impacts have been considered and none
have been identified at this stage. We would
welcome views on this initial assessment of
impacts.

Question:

Do you have any comments on the summary of impacts?
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Annex A

List of consultation questions

Al

A2

A3

Chapter 3: Common approach

. Do you see any strong reason why UK legislation should not follow

the OECD Model Rules as closely as possible to ensure consistency
bearing in mind the limited flexibility permitted by the common
approach?

. Do respondents have any views on how the common approach can be

more effectively achieved at a global level?

Chapter 4: Scope

. Do respondents have any comments on the calculation of the €750m

consolidated revenue threshold?

. Do respondents agree the IIR should only apply to groups that meet

this threshold?

. Do respondents have any comments on the definition of a group or of

a constituent entity?

. Do respondents have any comments on the excluded entity rules and

definitions?

. Do respondents have any views on the definitions of international

shipping income?

Chapter 5: Calculating the effective tax rate

. Do respondents have comments on the practicalities of computing a

constituent entity’s accounting profit?

. Do respondents have comments on the adjustments made to the

accounting profit? In particular, are there any uncertainties that could
be clarified in the UK’s domestic legislation whilst respecting the
intended outcomes in the Model Rules?

10.Do respondents have views on the rules allocating profits between

jurisdictions?

11.What are respondents’ views on the impact of the branch rules on

business models involving branches taxed under the credit method?

12.Do respondents have views on the rules on Covered Taxes and their

assignment?
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13.Do respondents have views on how rules on timing differences work
including whether there are any uncertainties around how the rules
operate that could be further clarified in domestic law?

A.4  Chapter 6: Calculating the top up tax

14.Do respondents have any comments on the special provisions for
computing the ETR and top up of investment entities, joint ventures or
minority owned constituent entities?

15.Do respondents have views on the process for calculating top up tax?
A.5  Chapter 7: Charging mechanisms

16.Do respondents have any comments on how the IIR provisions should
be reflected in the UK domestic legislation while respecting the agreed
outcomes in the OECD Model Rules?

17.Do respondents have any views on how information or administration
challenges with the split ownership rules could be addressed in the
implementation framework?

18.Do respondents have views on how the UTPR should be brought into
charge in the UK?

19.Do respondents have any other comments on the UTPR provisions in
the OECD Model Rules?

A.6  Chapter 8: Transition rules

20.Do respondents have views on how rules on the transition rules work
including whether there are any uncertainties around how the rules
operate that could be further clarified in domestic law?

A.7  Chapter 9: Reporting and payment
21.Do respondents have views on the proposed approach to reporting?

22.Do respondents have views on the approach taken to collecting
liabilities under the IIR or UTPR?

23.Do respondents have views on the time limit for notifying the group is
in scope of the Globe?

24.Do respondents have views on whether payments should be made
quarterly or annually for Pillar 27

25.Do respondents have views on an appropriate payment deadline for
Globe liabilities?

26.Do respondents have views on the importance of giving credit interest
for early payments?
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27.Do respondents have views on making UK constituent entities joint
and severally liable for any (UK) Globe debts?

A.8  Chapter 10: Simplification

28.What are respondents’ views on a CBCR based safe harbour and how
it should be designed?

29.How could timing differences be addressed within a CBCR safe
harbour design? Do they need to be?

30.Do respondents have views on how the rules should address when a
business moves from the safe harbour into the main Pillar 2 regime?

A.9  Chapter 11: Further work in the OECD

31.Do respondents have any comments on this further implementation
work?

A.10 Chapter 12: Domestic minimum tax

32.Do you agree that a DMT would help to reduce compliance costs for
businesses?

33.Do businesses agree the DMT should apply to both UK headed and
foreign headed groups?

34.Do businesses agree that the DMT should only apply to groups with
over €750m of revenue to align with the P2 population?

35.Do respondents have any comments on the policy design of the DMT?
A.11  Chapter 13: Wider reforms interaction with existing BEPS measures

36.Do respondents consider there are reforms which would have a
significant benefit in reducing compliance burdens without exposing
the UK tax base to material risks?

A.12  Chapter 14: Assessment of impacts

37.Do you have any comments on the summary of impacts?
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Annex B
Privacy notice

This notice sets out how HM Treasury will use your personal data for the
purposes of the Consultation on the policy design of a Residential Property
Developer Tax (RPDT) and explains your rights under the General Data
Protection Regulation (GDPR) and the Data Protection Act 2018 (DPA).

B.1  Your data (Data Subject Categories)

The personal information relates to you as either a member of the public,
parliamentarians, and representatives of organisations or companies.

B.2  The data we collect (Data Categories)

Information may include your name, email address, job title, the name of your
employer, your employer’s address, your opinions/answers to the consultation
questions and any other elements of your response. It is possible that you will
volunteer additional identifying information about themselves or third parties.

B.3  Legal basis of processing

The processing is necessary for the performance of a task carried out in the
public interest or in the exercise of official authority vested in HM Treasury. For
the purpose of this consultation the task is consulting on departmental
proposals and obtaining opinion data in order to develop effective government

policy.
B.4  Purpose

The personal information is processed for the purpose of obtaining the
opinions of members of the public and representatives of organisations and
companies, about departmental policy and proposals.

B.5  Who we share your responses with

Information provided in response to a consultation may be published or
disclosed in accordance with the access to information regimes. These are
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act
2018 (DPA) and the Environmental Information Regulations 2004 (EIR).

If you want the information that you provide to be treated as confidential,
please be aware that, under the FOIA, there is a statutory Code of Practice with
which public authorities must comply and which deals with, amongst other
things, obligations of confidence.
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In view of this it would be helpful if you could explain to us why you regard
the information you have provided as confidential. If we receive a request for
disclosure of the information, we will take full account of your explanation,
but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT
system will not, of itself, be regarded as binding on HM Treasury.

Where someone submits special category personal data or personal data about
third parties, we will endeavour to delete that data before publication takes
place.

Where information about respondents is not published, it may be shared
with officials within other public bodies involved in this consultation process
to assist us in developing the policies to which it relates. Examples of these
public bodies appear at: www.gov.uk/government/organisations

We plan to share responses to this consultation document, including any
information specified in section B.2 above, with Her Majesty’s Revenue and
Customs for the purposes of developing effective government policy.

As the personal information is stored on our IT infrastructure, it will be
accessible to our IT contractor, NTT. NTT will only process this data for our
purposes and in fulfilment with the contractual obligations they have with us.

B.6  How long we will hold your data (Retention)

Personal information in responses to consultations will generally be published
and therefore retained indefinitely as a historic record under the Public Records
Act 1958.

Personal information in responses that is not published will be retained for
three calendar years after the consultation has concluded.

B.7  Your Rights

e You have the right to request information about how your personal
data are processed and to request a copy of that personal data.

e You have the right to request that any inaccuracies in your personal
data are rectified without delay.

e You have the right to request that your personal data are erased if there
is no longer a justification for them to be processed.

e You have the right, in certain circumstances (for example, where
accuracy is contested), to request that the processing of your personal
data is restricted.

e You have the right to object to the processing of your personal data
where it is processed for direct marketing purposes.

e You have the right to data portability, which allows your data to be
copied or transferred from one IT environment to another.
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How to submit a Data Subject Access Request (DSAR)

To request access to personal data that HM Treasury holds about you,
contact:

HM Treasury Data Protection Unit
G11 Orange

1 Horse Guards Road

London

SW1A 2HQ

dsar@hmtreasury.gov.uk

B.8&  Complaints

If you have any concerns about the use of your personal data, please contact
us via this mailbox: privacy@hmtreasury.gov.uk.

If we are unable to address your concerns to your satisfaction, you can make
a complaint to the Information Commissioner, the UK's independent regulator
for data protection. The Information Commissioner can be contacted at:

Information Commissioner's Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 S5AF

03031231113
casework@ico.org.uk

Any complaint to the Information Commissioner is without prejudice to your
right to seek redress through the courts.
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HM Treasury contacts
This document can be downloaded from www.gov.uk

If you require this information in an alternative format or have general
enquiries about HM Treasury and its work, contact:

Correspondence Team
HM Treasury

1 Horse Guards Road
London

SW1A 2HQ

Tel: 020 7270 5000
Email: public.enquiries@hmtreasury.gov.uk
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sowie der Abkommensverhandlungen am 1. Januar 2022
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Hiermit iibersende ich eine Ubersicht iiber den gegenwiirtigen Stand der Doppelbesteuerungs-
abkommen (DBA) und anderer Abkommen im Steuerbereich sowie der Abkommens-

verhandlungen.

Wie die Ubersicht zeigt, werden verschiedene der angefiihrten Abkommen nach ihrem
Inkrafttreten riickwirkend anzuwenden sein. In geeigneten Fillen sind Steuerfestsetzungen
vorldufig durchzufiihren, wenn ungewiss ist, wann ein unterzeichnetes Abkommen in Kraft
treten wird, das sich zugunsten des Steuerschuldners auswirken wird. Umfang und Grund der
Vorlaufigkeit sind im Bescheid anzugeben. Ob bei vorlaufiger Steuerfestsetzung der Inhalt
eines unterzeichneten Abkommens bereits berticksichtigt werden soll, ist nach den Gegeben-
heiten des einzelnen Falles zwischen BMF und Landern abgestimmt zu entscheiden.

Durch das am 7. Juni 2017 unterzeichnete Mehrseitige Ubereinkommen

vom 24. November 2016 zur Umsetzung steuerabkommensbezogener Maflnahmen zur
Verhinderung der Gewinnverkiirzung und Gewinnverlagerung (MU) soll eine
Modifikation der von ihm erfassten Steuerabkommen entsprechend den von den jeweiligen
Vertragsstaaten bei ihrer Ratifikation des MU getroffenen Auswahlentscheidungen erfolgen.

www.bundesfinanzministerium.de





séte2  'Von deutscher Seite wurden die Steuerabkommen mit den folgenden Staaten fiir eine
Modifikation durch das MU benannt: Frankreich, Griechenland, Italien, Japan, Kroatien,
Luxemburg, Malta, Osterreich, Ruminien, Slowakei, Spanien, Tschechien, Tiirkei und
Ungarn.

Das MU wurde nach Zustimmung der deutschen gesetzgebenden Korperschaften

(BGBIL. 2020 II S. 946) im Dezember 2020 ratifiziert und trat fiir die Bundesrepublik
Deutschland am 1. April 2021 in Kraft. Aufgrund der von der deutschen Seite getroffenen
Auswahlentscheidung zu Artikel 35 Absatz 7 MU wird die Modifikation eines vom MU
erfassten Steuerabkommens aus Griinden der Rechtssicherheit und -klarheit jedoch erst nach
Abschluss eines nachfolgenden Anwendungsgesetzgebungsverfahrens und entsprechender
Notifizierung gegeniiber der OECD als Verwahrer des MU wirksam werden.

Zur Rechtslage nach dem Zerfall der Sozialistischen Foderativen Republik Jugoslawien
(SFRJ) ist auf Folgendes hinzuweisen:

Vereinbarungen iiber die Fortgeltung des DBA mit der SFRJ vom 26. Mérz 1987 wurden
geschlossen mit der:

Republik Bosnien und Herzegowina (BGBI. 1992 11 S. 1196),

Republik Serbien (Namensénderung; ehem. Bundesrepublik Jugoslawien BGBI. 1997 11
S.961),

Republik Kosovo (BGBI. 2011 IT S. 748) und

Montenegro (BGBI. 2011 II S. 745).

Zur Rechtslage nach dem Zerfall der Sowjetunion ist auf Folgendes hinzuweisen:

Vereinbarungen iiber die Fortgeltung des DBA mit der UISSR vom 24. November 1981
wurden geschlossen mit der:

Republik Moldau (BGBI. 1996 II S. 768).
Zur Rechtslage nach der Teilung der Tschechoslowakei ist auf Folgendes hinzuweisen:
Vereinbarungen iiber die Fortgeltung des DBA mit der Tschechoslowakischen Sozialistischen

Republik vom 19. Dezember 1980 wurden mit der Slowakischen Republik und mit der
Tschechischen Republik getroffen (BGBI. 1993 11 S. 762).
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Hongkong wurde mit Wirkung ab 1. Juli 1997 ein besonderer Teil der VR China (Hongkong
Special Administrative Region). Das allgemeine Steuerrecht der VR China gilt dort nicht.
Damit ist das zwischen der Bundesrepublik Deutschland und der VR China abgeschlossene
DBA vom 28. Mirz 2014 in Hongkong nicht anwendbar. Vorgenannte Ausfiihrungen zu
Hongkong (auBer Luftfahrtunternehmen) gelten in entsprechender Weise auch fiir Macau
nach dessen Ubergabe am 20. Dezember 1999 an die VR China (Macau Special
Administrative Region).

Aufgrund des besonderen volkerrechtlichen Status von Taiwan wurde ein Steuerabkommen
nur von den Leitern des Deutschen Instituts in Taipeh und der Taipeh Vertretung in der
Bundesrepublik Deutschland unterzeichnet. Das Gesetz vom 2. Oktober 2012 zum dies-
beziiglichen Abkommen vom 19. und 28. Dezember 2011 zwischen dem Deutschen Institut in
Taipeh und der Taipeh Vertretung in der Bundesrepublik Deutschland zur Vermeidung der
Doppelbesteuerung und zur Verhinderung der Steuerverkiirzung hinsichtlich der Steuern vom
Einkommen und vom Vermogen ist veroffentlicht (BGBL. 2012 1 S. 2079; BStBI1 2013 1

S. 20). Das Abkommen ist nach seinem Inkrafttreten (BGBI. 2012 I S. 2461; BStBI 2013 I

S. 33) ab 1. Januar 2013 anzuwenden.

Das Doppelbesteuerungsabkommen zwischen der Bundesrepublik Deutschland und den
Vereinigten Arabischen Emiraten zur Vermeidung der Doppelbesteuerung und der
Steuerverkiirzung auf dem Gebiet der Steuern vom Einkommen (BGBI. 2011 II S. 538,
BStB12011 I S. 942) vom 1. Juli 2010 ist zum 31. Dezember 2021 auler Kraft getreten.

Im Auftrag





Stand der Doppelbesteuerungsabkommen und anderer Abkommen im Steuerbereich
1. Januar 2022

l. Geltende Abkommen

Abkommen Fundstelle Inkrafttreten Anwendung
BGBI. I BStBI | BGBIL. Il BStBI | grundsitzlich
mit vom | Jg. S. | Jg. S. | Jg. S. | Jg. S. ab
1. Abkommen auf dem Gebiet der Steuern vom Einkommen und vom Vermoégen
Agypten 08.12.1987 | 1990 278 | 1990 280 | 1991 1042|1992 7 01.01.1992
Albanien 06.04.2010 | 2011 1186 [ 2012 29212012 145 (2012 305 01.01.2012
Algerien 12.11.2007 | 2008 1188 | 2009 382 [ 2009 136 | 2009 396 01.01.2009
Argentinien 13.07.1978/ | 1979 585 | 1979 326 | 1979 1332|1980 51 01.01.1976
16.09.1996 | 1998 18 [ 1998 187 | 2001 694 | 2001 540 01.01.1996
Armenien 24.11.1981 | 1983 211983 90 | 1983 427 (1983 352 01.01.1980
(DBA mit USSR gilt fort , BGBI. 1993 Il S. 169)
29.06.2016 | 2017 1077 (2018 22212017 1560 | 2018 238 01.01.2018
Aserbaidschan 25.08.2004 | 2005 1146 | 2006 291 | 2006 120 [ 2006 304:1 01.01.2006
Australien 24.11.1972 | 1974 337 | 1974 423 11975 216 | 1975 386 01.01.1971
12.11.2015 | 2016 1.114 | 2017 121 (2017 48 | 2017 139 01.01.2017
Bangladesch'’ 29.05.1990 | 1991 1410 [ 1992 3411993 84711993 466 01.01.1990
Belarus (WeilRrussland) 30.09.2005 | 2006 1042 | 2007 276 | 2007 287 | 2007 290 01.01.2007
Belgien 11.04.1967/ | 1969 17 [ 1969 381969 1465 | 1969 468 01.01.1966
05.11.2002 | 2003 1615 [ 2005 346 | 2003 1744 [ 2005 348 01.01.2004
Bolivien 30.09.1992 | 1994 1086 | 1994 57511995 907 | 1995 758 01.01.1991
Bosnien und Herzegowina 26.03.1987 | 1988 744 | 1988 37211988 117911989 35 01.01.1989

(DBA mit SFR Jugoslawien gilt fort,
BGBI. 199211 S. 1 196)

Bulgarien 25.01.2010 | 2010 1286 2011 543 [ 2011 584 [ 2011 558 01.01.2011
China 10.06.1985 | 1986 446 | 1986 329 | 1986 731 [ 1986 339 01.01.1985
(ohne Hongkong und Macau) 28.03.2014 | 2015 1647 | 2016 1130|2016 1005|2016 1144 01.01.2017
Costa Rica 13.02.2014 | 2014 917 [ 2016 1169|2016 1159|2016 1182 01.01.2017
Céte d'lvoire 03.07.1979 | 1982 153 [ 1982 357 (1982 637 [ 1982 628 01.01.1982
Danemark 22.11.1995 | 1996 2565 [ 1996 1219|1997 728 [ 1997 624 01.01.1997
01.10.2020 | 2021 483 01.01.2022

Ecuador 07.12.1982 | 1984 466 | 1984 339 [ 1986 781 [ 1986 358 01.01.1987
Estland 29.11.1996 | 1998 547 | 1998 543 [ 1999 8411999 269 01.01.1994
15.12.2020 | 2021 562 2021 923 01.01.2022

Finnland 05.07.1979 | 1981 1164 | 1982 201 (1982 577 (1982 587 01.01.1981
19.02.2016 | 2017 466 | 2017 1527|2017 1369|2017 1539 01.01.2018

18.11.2019 | 2020 754 | 2021 344 ( 2021 228 | 2021 346 01.01.2022

Frankreich 21.07.1959/ | 1961 397 | 1961 342 (1961 1659 | 1961 712 01.01.1957
09.06.1969/ | 1970 717 1 1970 900 [ 1970 118911970 1072 01.01.1968

28.09.1989/ | 1990 770 | 1990 413 ] 1991 387 [ 1991 93 01.01.1990

20.12.2001/ | 2002 2370 [ 2002 891 2003 542 | 2003 383 01.01.2002

31.03.2015 | 2015 1332 | 2016 515 (2016 227 | 2016 526 01.01.2016

Georgien 01.06.2006/ | 2007 1034 | 2008 48212008 521 | 2008 494 01.01.2008
11.03.2014 | 2014 940 | 2015 177,178 [ 2015 622015 181 01.01.2015

Ghana 12.08.2004 | 2006 1018 | 2008 467 | 2008 5112008 481 01.01.2008
Griechenland 18.04.1966 | 1967 852 | 1967 50| 1968 30| 1968 296 01.01.1964
Indien 19.06.1995 | 1996 706 | 1996 599 [ 1997 751 [ 1997 363 01.01.1997
Indonesien 30.10.1990 | 1991 1086 | 1991 1001|1991 1401|1992 186 01.01.1992
Iran, Islamische Republik  20.12.1968 | 1969 2133 (1970 768 [ 1969 2288|1970 77 01.01.1970

1970 282

Iland 30.03.2011/ | 2011 1042 | 2013 47112013 332 (2013 487 01.01.2013
03.12.2014 | 2015 1322 | 2016 196 | 2016 1351|2016 199 01.01.2016

19.01.2021 | 2021 947 01.01.2022

Island 18.03.1971 | 1973 357 | 1973 504 [ 1973 1567|1973 730 01.01.1968
Israel 21.08.2014 | 2015 1301|2016 1116|2016 1160|2016 1129 01.01.2017
Italien 18.10.1989 | 1990 742 11990 396 [ 1993 5911993 172 01.01.1993
Jamaika 08.10.1974 | 1976 1194 | 1976 407 | 1976 1703|1976 632 01.01.1973
Japan 22.04.1966/ | 1967 871 | 1967 5811967 2028 | 1967 336 01.01.1967
17.04.1979/ | 1980 1182 | 1980 649 [ 1980 1426|1980 772 01.01.1977

17.02.1983 | 1984 194 (1984 216 [ 1984 567 | 1984 388 01.01.1981

17.12.2015 | 2016 956 | 2016 1306|2016 1230|2016 1323 01.01.2017

Jersey 04.07.2008 | 2009 589 | 2010 174 (2010 3812010 178 01.01.2010
07.05.2015 | 2015 1326 | 2016 272 (2016 22712016 276 290.08.2014

Kanada 19.04.2001 | 2002 671 | 2002 505 [ 2002 962 | 2002 521 01.01.2001
Kasachstan 26.11.1997 | 1998 1592 | 1998 1029|1999 86| 1999 269 01.01.1996
Kenia 17.05.1977 | 1979 606 | 1979 337 (1980 1357|1980 792 01.01.1980
Kirgisistan 01.12.2005 | 2006 1066 | 2007 233 [ 2007 214 | 2007 246 01.01.2007
Korea, Republik 10.03.2000 | 2002 1630 | 2003 2412002 2855|2003 36 01.01.2003
Kosovo 26.03.1987 | 1988 744 | 1988 372 (1988 117911989 35 01.01.1989

(DBA mit SFR Jugoslawien gilt fort,
BGBI. 2011 11 S. 748)

Kroatien 06.02.2006 | 2006 1112 | 2007 247 [ 2007 213 | 2007 260 01.01.2007
Kuwait 04.12.1987/ | 1989 354 | 1989 150 [ 1989 637 [ 1989 268 ( 01.01.84-31.12.97
18.05.1999 | 2000 390 | 2000 439 | 2000 1156 | 2000 1383 01.01.1998
Lettland 21.02.1997 | 1998 330 | 1998 531 (1998 2630|1998 1219 01.01.1996
Liberia 25.11.1970 | 1973 1285 | 1973 615 (1975 916 [ 1975 943 01.01.1970
Liechtenstein 17.11.2011 | 2012 1462 | 2013 48812013 332 (2013 507 01.01.2013
29.10.2021 | 2021 566 01.01.2022
Litauen 22.07.1997 | 1998 1571|1998 1016|1998 2962|1999 121 01.01.1995

Anderungen sind durch seitliche Striche gekennzeichnet

Fortsetzung siehe nachste Seite

T Gilt nicht fiir die VSt






Anderungen sind durch seitliche Striche gekennzeichnet

2 Gilt nicht fur die VSt

Fortsetzung siehe nachste Seite

Abkommen Fundstelle Inkrafttreten Anwendung
BGBI. I BStBI | BGBI. I BStBI | grundsatzlich
mit vom | Jg. S. [ Jg. S. | Jg. S. [ Jg. S. ab
(noch 1. Abkommen auf dem Gebiet der Steuern vom Einkommen und vom Vermaégen)
Luxemburg 23.04.2012 | 2012 1403 | 2015 712014 728 [ 2015 21 01.01.2014
Malaysia 23.02.2010 | 2010 1310 | 2011 329 ( 2011 464 | 2011 344 01.01.2011
Malta 08.03.2001/ | 2001 1297 | 2002 76 | 2002 320 | 2002 240 01.01.2002
17.06.2010 | 2011 275 | 2011 742 | 2011 640 [ 2011 745 01.01.2002
Marokko 07.06.1972 | 1974 21 11974 59 (1974 13251974 1009 01.01.1974
Mauritius 07.10.2011 | 2012 1050 | 2013 388 [ 2013 331 (2013 402 01.01.2013
Mazedonien 13.07.2006/ | 2010 1153 | 2011 313 (2011 462 | 2011 327 01.01.2011
14.11.2016 | 2017 814 |1 2018 710 ( 2018 2301|2018 713 01.01.2019
Mexiko 09.072008 | 2009 746 | 2014 1.223 [ 2010 62 |2014 1238 01.01.2010
Moldau, Republik 24.11.1981 | 1983 211983 90 | 1983 427 11983 352 01.01.1980
(DBA mit UdSSR gilt fort, BGBI. 1996 1l S. 768)
Mongolei 22.08.1994 | 1995 818 | 1995 607 | 1996 1220 [ 1996 1135 01.01.1997
Montenegro 26.03.1987 | 1988 744 11988 372 (1988 1179 [ 1989 35 01.01.1989
(DBA mit SFR Jugoslawien gilt fort,
BGBI. 2011 11 S. 745)
Namibia 02.12.1993 | 1994 1262 | 1994 673 [ 1995 770 [ 1995 678 01.01.1993
Neuseeland 20.10.1978 | 1980 1222 |1 1980 654 | 1980 1485 | 1980 787 01.01.1978
Niederlande 12.04.2012/ | 2012 1414 | 2016 4712015 1674 (2016 75 01.01.2016
11.01.2016 | 2016 866 | 2017 69 | 2016 1352 (2017 72 01.01.2017
Norwegen 04.10.1991/ | 1993 970 | 1993 655 [ 1993 1895 [ 1993 926 01.01.1991
. 24.06.2013 | 2014 906 | 2015 245 (2015 346 | 2015 252 01.01.2015
Osterreich 24.08.2000/ | 2002 734 | 2002 584 | 2002 2435|2002 958 01.01.2003
29.12.2010 | 2011 1209 | 2012 366 | 2012 146 | 2012 369 01.01.2011
Pakistan? 14.07.1994 | 1995 836 | 1995 617 | 1996 467 | 1996 445 01.01.1995
Philippinen 09.09.2013 | 2014 822 | 2016 252 (2016 262 | 2016 266 01.01.2016
Polen 14.05.2003 | 2004 1304 | 2005 349 [ 2005 5512005 363 01.01.2005
Portugal 15.07.1980 | 1982 129 | 1982 347 (1982 861 [ 1982 763 01.01.1983
Rumanien 04.07.2001 | 2003 1594 | 2004 273 [ 2004 102 | 2004 286 01.01.2004
Russische Foderation 29.05.1996/ | 1996 2710 | 1996 1490 [ 1997 752 [ 1997 363 01.01.1997
15.10.2007 | 2008 1398 | 2009 831 [ 2009 820 [ 2009 834 01.01.2010
Sambia 30.05.1973 | 1975 661 | 1975 688 [ 1975 2204|1976 7 01.01.1971
Schweden 14.07.1992 | 1994 686 | 1994 42211995 2911995 88 01.01.1995
Schweiz 11.08.1971/ | 1972 1021|1972 518 [ 1973 7411973 61 01.01.1972
30.11.1978/ | 1980 751 11980 398 [ 1980 1281 (1980 678 01.01.1977
17.10.1989/ | 1990 766 | 1990 40911990 1698 | 1991 93 01.01.1990
21.12.1992/ | 1993 1886 | 1993 927 [ 1994 2111994 110 01.01.1994
12.03.2002/ | 2003 67 | 2003 165 | 2003 436 | 2003 329 ( 01.01.02/01.01.04
27.10.2010 | 2011 1090 | 2012 512 (2012 27912012 516 01.01.11/01.01.12
Serbien 26.03.1987 | 1988 744 | 1988 37211988 1179|1989 35 01.01.1989
(Namenséanderung; ehem. Bundesrepublik
Jugoslawien); (DBA mit SFR Jugoslawien
gilt fort, BGBI. 1997 11 S. 961)
Simbabwe 22.04.1988 | 1989 713 |1 1989 310 [ 1990 24411990 178 01.01.1987
Singapur 28.06.2004/ | 2006 930 | 2007 157 | 2007 2412007 171 01.01.2007
09.12.2019 | 2020 1187 2021 437 01.01.2022
Slowakei 19.12.1980 | 1982 1022 | 1982 904 [ 1983 692 [ 1983 486 01.01.1984
(DBA mit Tschechoslowakei gilt fort,
BGBI. 1993 1l S. 762)
Slowenien 03.05.2006/ | 2006 1091 | 2007 171 | 2007 213 | 2007 183 01.01.2007
17.05.2011 | 2012 154 | 2013 369 [ 2013 330 [ 2013 372 30.07.2012
Spanien 03.02.2011 | 2012 18 | 2013 349 [ 2013 329 (2013 363 01.01.2013
Sri Lanka 13.09.1979 | 1981 630 | 1981 610 [ 1982 1851|1982 373 01.01.1983
Sudafrika 25.01.1973 | 1974 1185 | 1974 850 [ 1975 440 | 1975 640 01.01.1965
Syrien 17.02.2010 | 2010 1359 | 2011 345 (2011 463 | 2011 358 01.01.2011
Tadschikistan 27.03.2003 | 2004 1034 | 2005 152004 1565 [ 2005 27 01.01.2005
Thailand 10.07.1967 | 1968 589 | 1968 1046 [ 1968 1104 | 1969 18 01.01.1967
Trinidad und Tobago 04.04.1973 | 1975 679 | 1975 697 [ 1977 263 | 1977 192 01.01.1972
Tschechien 19.12.1980 | 1982 1022 | 1982 904 [ 1983 692 [ 1983 486 01.01.1984
(DBA mit Tschechoslowakei gilt fort,
BGBI. 1993 1l S. 762)
Tunesien 23.12.1975 | 1976 1653 | 1976 498 | 1976 1927 (1977 4 01.01.1976
08.02.2018 | 2018 710 | 2020 264 | 2020 154 1 2020 279 01.01.2020
Tarkei 16.04.1985 | 1989 866 | 1989 47111989 1066 | 1989 482 01.01.1990
19.09.2011 | 2012 526 | 2013 37312013 329 | 2013 387 01.01.2011






Abkommen Fundstelle Inkrafttreten Anwendung
BGBIL. I BStBI | BGBIL. Il BStBI | grundsitzlich
mit vom | Jg. S. | Jg. S. | Jg. S. | Jg. S. ab
(noch 1. Abkommen auf dem Gebiet der Steuern vom Einkommen und vom Vermoégen)
Turkmenistan 24.11.1981 [ 1983 211983 90 [ 1983 42711983 352 01.01.1980
(DBA mit UdSSR gilt fort, Bericht der Botschaft
Aschgabat vom 11. August 1999 — Nr. 377/99)
25.08.2016 | 2017 573 |1 2018 206 | 2017 1559 (2018 221 01.01.2018
Ukraine 03.07,1995 | 1996 498 | 1996 675 | 1996 2609 [ 1996 1421 01.01.1997
Ungarn 28.02.2011 | 2011 919 | 2012 155 (2012 47 (2012 168 01.01.2012
Uruguay 09.03.2010 | 2011 954 | 2012 3501|2012 13112012 365 01.01.2012
Usbekistan 07.09.1999/ | 2001 978 | 2001 765 [ 2002 269 [ 2002 239 01.01.2002
14.10.2014 | 2015 1198 [ 2016 2672016 2632016 271 01.01.2016
Venezuela 08.02.1995 | 1996 727 | 1996 611 [ 1997 1809 [ 1997 938 01.01.1997
Vereinigte Arab. Emirate  01.07.2010 | 2011 538 [ 2011 94212011 87312011 955 01.01.2009
bis 31.12.2021
Vereinigtes Konigreich 30.03.2010/ | 2010 1333 [ 2011 469 | 2011 536 | 2011 485 01.01.2011
17.03.2014 | 2015 1297 [ 2016 19212016 136 | 2016 195 01.01.2016
12.01.2021 | 2021 666 01.01.2022
Vereinigte Staaten 29.08.1989 | 1991 354 | 1991 9411992 235 (1992 262 01.01.1990
01.06.2006 | 2006 1184 | 2008 766 | 2008 117 | 2008 782 01.01.07/01.01.08
(Bekanntmachung der Neufassung 04.06.2008) | 2008 611/851 | 2008 783
Vietnam 16.11.1995 | 1996 2622 | 1996 1422|1997 7521997 364 01.01.1997
Zypern 18.02.2011 | 2011 1068 | 2012 222 (2012 117 |1 2012 235 01.01.2012
19.02.2021 | 2021 731 2022 4 01.01.2022

Anderungen sind durch seitliche Striche gekennzeichnet

Fortsetzung siehe nachste Seite






Abkommen Fundstelle Inkrafttreten Anwendung

BGBI. Il BStBI | BGBI. I BStBI | grundsitzlich
mit vom | Jg. S. | Jg. S. | Jg. S. | Jg. S. ab
2. Abkommen auf dem Gebiet der Erbschaft- und Schenkungsteuern
Danemark?® 22.11.1995 | 1996 2565 | 1996 1219|1997 728 [ 1997 624 01.01.1997
Frankreich 12.10.2006 | 2007 1402 | 2009 1258 | 2009 596 | 2009 1266 03.04.2009
Griechenland 18.11.1910/ | 1912 1734 1953 525 (1953 377 01.01.1953
01.12.1910
Schweden?® 14.07.1992 | 1994 686 | 1994 42211995 2911995 88 01.01.1995
Schweiz 30.11.1978 | 1980 594 11980 243 (1980 134111980 786 28.09.1980
Vereinigte Staaten 03.12.1980/ | 1982 847 | 1982 765 [ 1986 860 | 1986 478 01.01.1979
14.12.1998 | 2000 1170 | 2001 110 | 2001 62 | 2001 114 15.12.2000
(Bekanntmachung der Neufassung 21.12.2000) | 2001 65 | 2001 114

3. Sonderabkommen betreffend Einkiinfte und Vermdgen von Schifffahrt (S)- und Luftfahrt (L)-Unternehmen?®

Brasilien (S)

(Protokoll) 17.08.1950 | 1951 11 1952 604 10.05.1952
Chile (S)

(Handelsvertrag) 02.02.1951 | 1952 325 1953 128 08.01.1952
Hongkong (L) 08.05.1997 | 1998 2064 | 1998 1156 | 1999 26 | 2000 1554 01.01.1998
Hongkong (S) 13.01.2003 | 2004 34 | 2005 610 [ 2005 332 | 2005 613 01.01.1998
Insel Man (S) 02.03.2009 | 2010 968 | 2011 5102011 534 | 2011 511 01.01.2010
Jemen (L) 02.03.2005 | 2006 538 | 2006 229 | 2007 214 | 2007 231 01.01.1982
Kamerun (L) 24.08.2017 | 2018 466 | 2021 219 | 2021 85| 2021 221 01.01.2021
Kolumbien (S, L) 10.09.1965 | 1967 762 | 1967 24 | 1971 855 | 1971 340 01.01.1962
Panama (S,L) 21.11.2016 | 2017 1072 | 2018 812017 1511(2018 12 01.01.2017
Paraguay (L) 27.01.1983 | 1984 644 | 1984 456 | 1985 623 | 1985 222 01.01.1979
Saudi-Arabien (L) 08.11.2007 | 2008 782 | 2009 866 | 2009 1027 | 2009 869 01.01.1967
Venezuela (S, L) 23.11.1987 | 1989 373 11989 161 ] 1989 1065 | 1990 2 01.01.1990

4. Abkommen auf dem Gebiet der Rechts- und Amtshilfe und des Informationsaustauschs

Andorra 25.11.2010 | 2011 1223 | 2017 8112012 146 | 2017 88 01.01.2013
Anguilla 19.03.2010 | 2010 1381|2012 100 | 2011 948 | 2012 107 01.01.2012
Antigua und Barbuda 19.10.2010 | 2011 1212 | 2017 388 [ 2012 737 2017 395 01.01.2013
Bahamas 09.04.2010 | 2011 642 | 2012 267 [ 2012 6312012 274 01.01.2012
Bermuda 03.07.2009 | 2012 1306 | 2013 692 [ 2013 330 | 2013 702 01.01.2013
Britische Jungferninseln 05.10.2010 | 2011 895 | 2012 283 (2012 5312012 291 01.01.2012
Cookinseln 03.04.2012 | 2013 665 | 2017 289 (2014 102 | 2017 296 01.01.2014
Danemark® 22.11.1995 | 1996 2565 | 1996 121911997 728 [ 1997 624 01.01.1997
Gibraltar 13.08.2009 | 2010 984 | 2011 521 2011 535 [ 2011 527 01.01.2011
Grenada 03.02.2011 | 2013 654 | 2017 4051|2013 1649|2017 412 01.01.2014
Guernsey 26.03.2009 | 2010 973 | 2011 514 [ 2011 535 [ 2011 520 01.01.2011
Insel Man 02.03.2009 | 2010 957 | 2011 504 [ 2011 534 [ 2011 509 01.01.2011
Italien 09.06.1938 | 1939 124* [ 1939 3774 (1956 2154 | 1957 142 23.01.1939
Jersey 04.07.2008 | 2009 578 | 2010 166 | 2010 3812010 177 01.01.2010
Kaimaninseln 27.05.2010 | 2011 664 | 2011 841 [ 2011 823 | 2011 848 01.01.2012
Liechtenstein 02.09.2009 | 2010 950 | 2011 286 [ 2011 326 | 2011 292 01.01.2010
Monaco 27.07.2010 | 2011 653 | 2017 7312012 9212017 80 01.01.2012
Montserrat 28.10.2011 | 2012 1321|2017 396 [ 2014 517 [ 2017 404 01.01.2015
Niederlande 21.05.1999 | 2001 212001 66 | 2001 691 | 2001 539 23.06.2001
Osterreich 04.10.1954 | 1955 833 | 1955 434 | 1955 926 | 1955 743 26.11.1955
San Marino 21.06.2010 | 2011 908 | 2013 684 [ 2012 14712013 691 01.01.2012
Schweden?® 14.07.1992 | 1994 686 | 1994 42211995 2911995 88 01.01.1995
St.Kitts und Nevis 19.10.2010 | 2015 1286 | 2017 297 [ 2016 1242|2017 304 01.01.2017
St. Lucia 07.06.2010 | 2011 264 | 2013 760 [ 2013 559 (2013 767 01.01.2014
St. Vincent und Grenadinen 29.03.2010 | 2011 253 | 2011 777 [ 2011 696 | 2011 784 01.01.2012
Turks und Caicos Inseln 04.06.2010 | 2011 882 | 2012 275 | 2012 116 | 2012 282 01.01.2012
Vereinigte Staaten 31.05.2013 | 2013 1362 | 2014 242 12014 111 ] 2014 264 11.12.2013

Anderungen sind durch seitliche Striche gekennzeichnet

Fortsetzung siehe nachste Seite

3 Die Erbschaftsteuer bzw. Vorschriften zur Rechts- und Amtshilfe sind in den unter 1.1. bzw. I1.1 aufgefiihrten Abkommen enthalten.
4 Angabe bezieht sich auf RGBI bzw. RStBI.
5 Siehe auch Bekanntmachungen uber die Steuerbefreiungen nach § 49 Abs. 4 EStG (und § 2 Abs. 3 VStG):

Athiopien L (BStBI 1962 | S. 536), Libanon S, L (BStBI 1959 | S. 198),
Afghanistan L (BStBI 1964 | S. 411), Malediven L (BStBI 2015 | S. 675),
Brasilien S, L (BStBI 2006 | S. 216), Oman S, L (BStBI | 2018, 1036),

Chile L (BStBI 1977 | S. 350), Papua-Neuguinea L (BStBI 1989 | S. 115)
Fidschi S (BStBI 2015 | S. 1087), Seychellen L (BStBI 1998 | S. 582),

Irak S, L (BStBI 1972 | S. 490), Sudan L (BStBI 1983 | S. 370) und
Jordanien L (BStBI 1976 | S. 278), Zaire S, L (BStBI 1990 | S. 178).

Katar L (BStBI 2006 | S. 3),





Il. Kiinftige Abkommen und laufende Verhandlungen

Art des Geltung fiir
Abkommen mit Abkommens® Sachstand’ Veranlagur;gs- Abzug-9 Bemerkungen
steuern steuern
ab ab
1. Abkommen auf dem Gebiet der Steuern vom Einkommen und vom Vermoégen
Agypten R-A P 09.11.2012 KR KR
Angola A V
Athiopien A \Y
Argentinien R-P P 25.10.2019 KR KR
Bangladesch R-A Vv
Belgien R-A P 15.03.2018 KR KR
Benin A \%
Botsuana A V
Bulgarien R-P P 29.07.2019 KR KR
Burkina Faso A \%
Chile A Vv
China R-P V
Costa Rica R-P V
Ecuador R-A P 19.10.2012 KR KR
Griechenland R-A Vv KR KR
Hongkong A Vv
Indien R-P V
Iran R-A P 12.12.2018 KR KR
Island R-A Vv
Israel R-P P 24.05.2019 KR KR
Jersey R-P Vv
Jordanien A \%
Kanada R-P V
Katar A V
Kirgisistan R-P V
Kolumbien A \%
Korea, Republik R-P P 18.04.2018 KR KR
Kosovo A Vv
Kroatien R-P P: 11.06.2013 KR KR
Kuwait R-P V:
Lettland R-P P: 18.06.2018 KR KR
Libanon A \%
Liberia R-P \%
Liechtenstein R-P U 27.10.2020 KR KR
Litauen R-P P 14.04.2020 KR KR
Malta R-P Vv
Mauritius R-P U 29.10.2021 KR KR
Mexico R-P U 08.10.2021 KR KR
Namibia R-P \%
Neuseeland R-P \%
| Niederlande R-P U 24.03.2021 KR KR
Nigeria A V
Norwegen R-P P 26.04.2018 KR KR
Oman A U 15.08.2012 KR KR ab 1985 fiir int. Verkehr
R-P Vv
Polen R-P P 27.11.2017 KR KR
Portugal R-A P 26.10.2017 KR KR
Ruanda A \%
Rumanien R-P V
Russische Fdderation R-P P 08.10.2019 KR KR
San Marino A Vv
Schweden R-P P 25.05.2018 KR KR
Schweiz R-P P 03.12.2020 KR KR
Senegal A \%
Serbien A Vv
Slowakei R-A Vv
Slowenien R-P V
Sri Lanka R-A P 24.08.2012 KR KR
V:
Anderungen sind durch seitliche Striche gekennzeichnet Fortsetzung siehe nachste Seite
6 A Erstmaliges Abkommen
R-A: Revisionsabkommen als Ersatz eines bestehenden Abkommens
R-P:  Revisionsprotokoll zu einem bestehenden Abkommen
E-P:  Erganzungsprotokoll zu einem bestehenden Abkommen
LY Verhandlung
P: Paraphierung
uU: Unterzeichnung hat stattgefunden, Gesetzgebungs- oder Ratifikationsverfahren noch nicht abgeschlossen

8 Einkommen-, Kdrperschaft-, Gewerbe- und Vermogensteuer KR: Keine Ruckwirkung vorgesehen
9 Abzugsteuern von Dividenden, Zinsen und Lizenzgebiihren KR: Keine Rickwirkung vorgesehen






Art des Geltung fiir

H 11 - -
Abkommen mit Abkommens 10 Sachstand Veranlagu?zgs Abzug13 Bemerkungen
steuern steuern
ab ab

noch 1. Abkommen auf dem Gebiet der Steuern vom Einkommen und vom Vermégen

Sudafrika R-A u: 09.09.2008 KR KR
R-P P: 16.09.2019 KR KR
Trinidad und Tobago R-A P: 16.01.2015 KR KR
Tschechien R-A V:
| | Tunesien R-P V:
Ukraine R-A V: KR KR
| | Vietnam R-P V:

2. Abkommen auf dem Gebiet der Erbschaft- und Schenkungsteuern

3. Sonderabkommen betreffend Einkiinfte und Vermdgen von Schifffahrt (S)- und Luftfahrt (L)-Unternehmen

4. Abkommen auf dem Gebiet der Amtshilfe und des Informationsaustauschs

Aruba A u: 29.06.2017 KR KR
Bahamas E-P V:
Barbados A P: 30.11.2011 KR KR
Brasilien A V:
Brunei A V:
Dominica A uU: 21.09.2010 KR KR
Panama A P: 13.05.2013 KR KR
Vereinigte Staaten A U: 14.08.2020 KR KR

Anderungen sind durch seitliche Striche gekennzeichnet

0 Erstmaliges Abkommen

R-A: Revisionsabkommen als Ersatz eines bestehenden Abkommens

R-P:  Revisionsprotokoll zu einem bestehenden Abkommen

E-P:  Erganzungsprotokoll zu einem bestehenden Abkommen
My Verhandlung

P: Paraphierung

U: Unterzeichnung hat stattgefunden, Gesetzgebungs- oder Ratifikationsverfahren noch nicht abgeschlossen
12 Einkommen-, Kérperschaft-, Gewerbe- und Vermdgensteuer KR: Keine Ruckwirkung vorgesehen

13Abzugsteuern von Dividenden, Zinsen und Lizenzgebuhren KR: Keine Rickwirkung vorgesehen










Erbschaft- und Schenkungsteuer

Gleich lautende Erlasse
der obersten Finanzbehdrden der Lander
vom 30. Dezember 2021

BilligkeitsmaRnahmen im Zusammenhang mit der Summe der maligebenden jéahrlichen
Lohnsummen nach 8§ 13a Absatz 3 Satz 5 ErbStG

Unterschreitet die Summe der mal3gebenden jahrlichen Lohnsummen die Mindestlohnsumme,
vermindert sich gemaR § 13a Absatz 3 Satz 5 ErbStG der nach § 13a Absatz 1 ErbStG zu
gewahrende Verschonungsabschlag mit Wirkung fur die Vergangenheit in demselben
prozentualen Umfang, wie die Mindestlohnsumme unterschritten wird.

Sachlich unbillig ist die Festsetzung oder Erhebung einer Steuer, wenn sie zwar auf3erlich
dem Gesetz entspricht, aber den Wertungen des Gesetzgebers im konkreten Fall derart
zuwiderlauft, dass die Erhebung der Steuer als unbillig erscheint. So verhélt es sich, wenn
nach dem erklarten oder mutmaRlichen Willen des Gesetzgebers angenommen werden kann,
dass der Gesetzgeber die im Billigkeitswege zu entscheidende Frage - wenn er sie als
regelungsbedurftig erkannt hatte - im Sinne der beabsichtigten Billigkeitsmalinahme
entschieden hétte. Eine Billigkeitsentscheidung darf jedoch nicht dazu fuhren, die generelle
Geltungsanordnung des den Steueranspruch begriindenden Gesetzes zu unterlaufen. Sie darf
nicht die Wertung des Gesetzes durchbrechen oder korrigieren, sondern nur einem
ungewollten Uberhang des gesetzlichen Steuertatbestandes abhelfen (vgl. BFH vom
22.10.2014 11 R 4/14, BStBI 2015 11 S. 237, Rz. 14 f., m. w. N.).

Unter Berticksichtigung dessen kommt im Einzelfall eine abweichende Festsetzung nach

8 163 Absatz 1 AO oder ein Erlass nach § 227 AO aus sachlichen Grunden bei der Erbschaft-
und Schenkungsteuer beim Erwerb beginstigten Vermoégens i. S. d. § 13b Absatz 2 ErbStG
insbesondere in Betracht, soweit die tatsachliche Summe der mal3gebenden jéhrlichen
Lohnsummen nach 8§ 13a Absatz 3 Sétze 6 bis 13 ErbStG, in welche Lohnsummen aus dem
Zeitraum 1. Mérz 2020 bis 30. Juni 2022 einbezogen wurden, die Mindestlohnsumme
ausschlieBlich aufgrund der durch das Coronavirus SARS-CoV-2 ausgeldsten COVID-19-
Pandemie unterschreitet und es allein deshalb zu einer Nachversteuerung nach § 13a Absatz 3
Satz 5 ErbStG ggf. i. V. m. § 13a Absatz 10 oder § 13c Absatz 2 Satz 1 ErbStG kommt oder
kommen wirde oder ein Erlass nach § 28a Absatz 1 ErbStG gemé&l § 28a Absatz 4 Satz 1
Nummer 1 ErbStG mit Wirkung fiir die Vergangenheit wegféllt. Fiihrt das Unterschreiten der
Mindestlohnsumme wegen 8 28 Absatz 1 Satz 5 und 6 ErbStG dariber hinaus zum
vorzeitigen Ende einer Stundung nach § 28 Absatz 1 Satz 1 ErbStG, kommt insoweit eine
Weitergewahrung der Stundung auf Antrag nach § 222 AO in Betracht.
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Von der erforderlichen Kausalitat zwischen der durch das Coronavirus SARS-CoV-2
ausgeltsten COVID-19-Pandemie und dem Unterschreiten der Mindestlohnsumme kann in
der Regel ausgegangen werden, wenn

1. indem o. g. Zeitraum die rechnerisch erforderliche durchschnittliche Lohnsumme zur
Einhaltung der Mindestlohnsumme unterschritten wurde,

2. firdeno. g. Zeitraum Kurzarbeitergeld an den Betrieb gezahlt wurde und

3. der Betrieb einer Branche angehdrte, die von einer verordneten SchlieBung wegen der
COVID-19-Pandemie unmittelbar betroffen war.

Die vorstehende Priifung ist einzelfallbezogen vorzunehmen. Es dirfen fir das kumulative
Vorliegen der vorgenannten Kriterien keine anderen Griinde flr die Unterschreitung der
Mindestlohnsumme (z. B. betriebsbedingte Kiindigung) und fur die Zahlung des
Kurzarbeitergeldes an den Betrieb vorliegen. Liegen die Umstande zu 1. bis 3. nicht
kumulativ vor, ist im Einzelfall zu prifen, ob dennoch von der erforderlichen Kausalitat
ausgegangen werden kann. Mitunter kann es beispielsweise gentigen, wenn nur die Umsténde
zu 1. und 3. vorliegen, da einzelne Arbeitsverhaltnisse pandemiebedingt bereits vor der
Zahlung von Kurzarbeitergeld an den Betrieb beendet wurden (z. B. in der Gastronomie).

Auch mittelbare Auswirkungen einer verordneten SchlieBung wegen der COVID-19-
Pandemie kénnen im Einzelfall fir die Annahme der erforderlichen Kausalitdt gentigen und
sich beispielsweise ergeben, wenn nicht der Betrieb selbst von einer verordneten SchlieBung
betroffen war, aber sich Folgeauswirkungen auf den Betrieb ergeben haben (z. B.
Textilreinigung von Hotel- und Gastronomiewasche, Beforderungsunternehmen, Brauereien).

Eine abweichende Festsetzung bzw. ein Erlass kommt regelmaliig nicht in Betracht, wenn
schon vor dem o. g. Pandemiezeitraum die rechnerisch erforderliche durchschnittliche
Lohnsumme zur Einhaltung der Mindestlohnsumme nicht erreicht wurde. In diesem Fall ist
das Unterschreiten der Mindestlohnsumme nicht ausschlieBlich auf die COVID-19-Pandemie
zurtick zu fihren.

Vorstehende Regelungen gelten in den Fallen einer Steuerentstehung vor dem 1. Juli 2016
(8 13a Absatz 1 Satz 5 ErbStG a. F.) entsprechend.

Ministerium flr Finanzen Niedersachsisches
Baden-Wirttemberg Finanzministerium
FM3-S4600-1/42 S 3812a-53-351

Bayerisches Staatsministerium der Ministerium der Finanzen
Finanzen und fir Heimat des Landes Nordrhein-Westfalen

34/37 — S 3700 — 14/2 S3812a-101-V A6





Senatsverwaltung fir Finanzen
Berlin
S 3812 a-1/2016-9

Ministerium der Finanzen und
flr Europa des Landes Brandenburg
36 — S 3812a/20#01#02

Der Senator fur Finanzen der
Freien Hansestadt Bremen
S 3812—a-1/2015-2/2021

Finanzbehorde der Freien
und Hansestadt Hamburg
S 3812a—2021/001 — 53

Hessisches Ministerium
der Finanzen
S 3812a A-005-116a

Finanzministerium
Mecklenburg-Vorpommern
S 3812a-00000-2021/001
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Ministerium der Finanzen
des Landes Rheinland-Pfalz
S 3812—a#2020/0013-0401 448

Saarland

Ministerium fir Finanzen und Europa

S 3900-1#020

Sachsisches Staatsministerium
der Finanzen
35-S 3848/4/1-2021/77205

Ministerium der Finanzen
des Landes Sachsen-Anhalt
43 -S3812a-56

Finanzministerium des Landes
Schleswig-Holstein
V1 353 — S 3812 a— 73545/2021

Tharinger Finanzministerium
1040-22-S 3812 a/14






BFH Bundesfinanzhof ®
Urteil vom 26. Oktober 2021, IXR 13/20

Veraufderung der Beteiligung i.S. des & 17 EStG nach Eintritt in die unbeschrankte Steuerpflicht - Wertzuwachs vor
Begriindung der unbeschrankten Steuerpflicht (Zuzugsfall) - Niederlandische Kapitalgesellschaft (B.V.)

ECLI:DE:BFH:2021:U.261021.1XR13.20.0
BFH IX. Senat

EStG § 17 Abs 1,EStG § 17 Abs 2S 3, DBA NLD 2012 Art 13 Abs 5, DBANLD 2012 Art 13 Abs 6, EStG & 1 Abs 1, AStG §
6, EStGVZ 2016

vorgehend FG Disseldorf, 01. Juli 2020, Az: 7 K 2991/19 E

Leitsatze

Der bis zum Zeitpunkt der Begriindung der unbeschrankten Steuerpflicht nach & 1 Abs. 1 EStG entstandene
Vermodgenszuwachs hat nicht i.S. von § 17 Abs. 2 Satz 3 EStG aufgrund gesetzlicher Bestimmungen des Wegzugsstaats im
Wegzugsstaat einer der Steuer nach & 6 AStG vergleichbaren Steuer unterlegen, wenn dort keine Steuer festgesetzt
worden ist.

Tenor

Die Revision der Kldger gegen das Urteil des Finanzgerichts Disseldorf vom 01.07.2020 - 7 K 2991/19 E wird als
unbegriindet zurtickgewiesen.

Die Kosten des Revisionsverfahrens haben die Klager zu tragen.

Tatbestand

1 Die Kléger und Revisionskliger (Kl&ger) werden im Streitjahr 2016 als Eheleute zusammen zur Einkommensteuer
veranlagt. Der Klager ist niederlandischer Staatsburger, lebte im Konigreich der Niederlande (Niederlande) und
grindete im Jahr 1998 eine Kapitalgesellschaft (--B.V.--) mit einem Stammkapital von 18.000 € mit Sitz in den
Niederlanden, deren Alleingesellschafter er war. Im Jahr 2006 zog er in die Bundesrepublik Deutschland (Deutschland)
und verduBerte mit Vertrag vom 04.05.2016 seine im Privatvermogen gehaltene Beteiligung an der B.V. fir
1.419.956 €.

2 |nihrer Einkommensteuererklirung fiir das Streitjahr ermittelten die Kliger den VerduRerungsgewinn nach & 17 des
Einkommensteuergesetzes i.d.F. des Streitjahres (EStG) wie folgt:

Veraufderungserlos 1419956 €
/. nachtragliche Anschaffungskosten (unstreitig) 79.528 €
/. nachtragliche Anschaffungskosten (unstreitig) 33.052 €
/. Anschaffungskosten nach & 17 Abs. 2 Satz 3 EStG 1.112.240 €
Veraufierungsgewinn 195.136 €

Ansatz zu 60 % 117.081,60 €





3

Die Klager fluhrten zur Begriindung aus, bei dem Betrag von 1.112.240 € handele es sich um den von den
niederlandischen Steuerbehorden festgestellten Wert der Beteiligung fiir Besteuerungszwecke in den Niederlanden.
Mit den niederldandischen Steuerbehdrden habe es Streit Uber den Status der inaktiven Gesellschaft gegeben. Nach
Art. 13 Abs. 6 des Abkommens zwischen der Bundesrepublik Deutschland und dem Konigreich der Niederlande zur
Vermeidung der Doppelbesteuerung und zur Verhinderung der Steuerverkiirzung auf dem Gebiet der Steuern vom
Einkommen vom 12.04.2012 (BGBL Il 2012, 1414, BStBL | 2016, 47) --DBA NLD 2012-- hatte der Besteuerungswert bei
Wegzug in einem Steuerbescheid (sog. Konservierungsbescheid) festgestellt und die darauf entfallende Steuer
festgesetzt werden miussen. Es wadre jedoch nicht zu einer sofortigen Besteuerung, sondern zu einer Stundung der
Steuer gekommen, und nach Ablauf von zehn Jahren hatte die Steuer erlassen werden konnen. Dieses Verfahren und
insbesondere die Festsetzung in einem Konservierungsbescheid seien durch ein Versehen der niederlandischen
Steuerbehdrden unterblieben. Im Streitjahr habe man sich dahin geeinigt, dass die niederlandische Finanzverwaltung
den Klager so behandele, als ob der Konservierungsbescheid ergangen ware. Die niederlandische Steuerbehorde habe
deshalb bescheinigt, dass die Gesellschaft bei Wegzug mit einem Wert von 1.112.240 € der Besteuerung unterlegen
habe. Die Klager verweisen dazu auf ein auf den 28.12.2015 datiertes Schreiben der niederlandischen
Finanzbehdrden. Darin heift es (in deutscher Ubersetzung):

"Bei der Auswanderung ins Ausland im Jahr 2006 hat man versaumt, [dem Klager] einen Aufschubbescheid zu erteilen.
Das Finanzamt hat jedoch so gehandelt, als ob ihm ein Aufschubbescheid erteilt worden ware. Wie Sie richtig
angegeben haben, wurde der Wert der Anteile an der B.V. ermittelt. Der Wert der Anteile wurde dabei auf

1.112.240 EUR festgelegt.”

Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) setzte im Einkommensteuerbescheid fiir 2016 vom
02.08.2019 als Anschaffungskosten insoweit lediglich das Stammkapital an und ermittelte unter Berlicksichtigung des
Teileinkiinfteverfahrens einen Verdufierungsgewinn in Hohe von 773.626 €. Es fiihrte zur Begriindung an,
Voraussetzung fur die Anwendung des § 17 Abs. 2 Satz 3 EStG sei die tatsachliche Steuerzahlung. Zwar habe die
niederlandische Steuerbehorde den Wert der Beteiligung festgestellt; sie habe auf diesen aber weder Steuern
festgesetzt noch erhoben.

Den Einspruch wies das FA mit Einspruchsentscheidung vom 02.10.2019 als unbegriindet zurtick.

Die hiergegen erhobene Klage wies das Finanzgericht (FG) mit seinem in Entscheidungen der Finanzgerichte 2020,
1307 veroffentlichten Urteil als unbegriindet ab. Zur Begriindung fuhrte es im Wesentlichen aus, die
Anschaffungskosten seien in Hohe des Stammkapitals und nicht mit einem Wert von 1.112.240 € anzusetzen. Denn
der Klager als VerauBerer habe nicht nachgewiesen, dass der bis zum Zeitpunkt der Begriindung der unbeschrankten
Steuerpflicht in den Niederlanden entstandene Vermdgenszuwachs der Beteiligung dort einer Steuer unterlegen habe.

Mit ihrer Revision riigen die Kldger die Verletzung materiellen Rechts (§ 17 Abs. 2 Satz 3 EStG). Sie tragen zur
Begriindung im Wesentlichen vor, die Auslegung des Gesetzeswortlauts "einer Steuer unterlegen hat" fiihre zu dem
Schluss, dass es auf die tatsachliche Steuerzahlung nicht ankomme. Es reiche aus, wenn es im Wegzugsstaat eine nach
§ 6 des Auensteuergesetzes (AStG) vergleichbare Wegzugsbesteuerung gebe und diese auf einen Vermogenszuwachs
bis zum Zuzug nach Deutschland angewendet werde.

Sinn und Zweck des § 17 Abs. 2 Satz 3 EStG sei es, einen Wertzuwachs bei den Kapitalgesellschaftsanteilen nicht im
In- und Ausland jeweils zu besteuern. Die in § 17 Abs. 2 Satz 3 EStG geregelte Besteuerungsabgrenzung werde danach
vorgenommen, ob der Wegzugsstaat durch eine Wegzugsbesteuerung sicherstelle, dass der Wertzuwachs, der wahrend
der Ansassigkeit des Steuerpflichtigen in diesem Staat entstanden sei, diesem auslandischen Staat auch zustehe. Da
die Norm nicht von einer entrichteten Steuer spreche und auch in der Gesetzesbegriindung lediglich die





"Wertverkniipfung” genannt werde, stehe es dem anderen Staat frei, ob er den Vermdgenszuwachs tatsachlich
besteuere oder die Steuer stunde und erlasse. Dem Zweck der Vorschrift genlige beides.

9  Steuersystematisch werde eine Doppelbesteuerung durch den Abschluss bilateraler Abkommen auf dem Gebiet des
Steuerrechts vermieden. Die bisher von Deutschland abgeschlossenen Doppelbesteuerungsabkommen seien in der
Vergangenheit vom Verbot der virtuellen Doppelbesteuerung ausgegangen. Entscheidend sei die theoretische
Mdglichkeit einer Doppelbesteuerung, diese musse tatsachlich jedoch nicht vorliegen.

10 Art. 13 Abs. 6 DBA NLD 2012 mache die tatsichliche Steuerzahlung ebenfalls nicht zur Voraussetzung fiir die
Freistellung des fur den Zeitraum der Ansdssigkeit im Wegzugsstaat entstandenen Vermdgenszuwachses. Der
Vermogenszuwachs musse dort lediglich nach den giiltigen Rechtsvorschriften besteuert worden sein. Daflir genuge
die Bestdatigung der niederlandischen Finanzbehdrden; ein Steuerbescheid musse nicht ergangen sein. Zumindest
konne die Zahlung nicht verlangt werden.

11 Die Kliger beantragen,
das Urteil des FG und die Einspruchsentscheidung vom 02.10.2019 aufzuheben und den Einkommensteuerbescheid
fir 2016 vom 02.08.2019 mit der Ma3gabe zu andern, dass der Gewinn aus der Veraufierung der Anteile an der B.V.
nach § 17 EStG in Hohe von 117.081,60 € berlicksichtigt wird.

12 Das FA beantragt,
die Revision zurlickzuweisen.

Entscheidungsgrunde

13 Die Revision ist unbegriindet und deshalb zuriickzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung --FGO--). Das FG
hat im Ergebnis zu Recht entschieden, dass ein Verduferungsgewinn in Hohe von 773.626 € anzusetzen ist.

14 1. Zu den Einkiinften aus Gewerbebetrieb gehért nach § 17 Abs. 1 Satz 1 EStG auch der Gewinn aus der VerduRerung
von Anteilen an einer Kapitalgesellschaft, wenn der Verdauferer innerhalb der letzten flinf Jahre am Kapital der
Gesellschaft unmittelbar oder mittelbar zu mindestens 1 Prozent beteiligt war. Anteile an einer Kapitalgesellschaft
sind Aktien, Anteile an einer Gesellschaft mit beschrankter Haftung, Genussscheine oder ahnliche Beteiligungen und
Anwartschaften auf solche Beteiligungen (&8 17 Abs. 1 Satz 3 EStG). Veraufierungsgewinn i.S. des § 17 Abs. 1 EStG ist
der Betrag, um den der VerauRerungspreis nach Abzug der Veraufierungskosten die Anschaffungskosten lbersteigt
(8 17 Abs. 2 Satz 1 EStG). Weist der VerauBerer nach, dass ihm die Anteile bereits im Zeitpunkt der Begriindung der
unbeschrankten Steuerpflicht nach § 1 Abs. 1 EStG zuzurechnen waren und dass der bis zu diesem Zeitpunkt
entstandene Vermdgenszuwachs aufgrund gesetzlicher Bestimmungen des Wegzugsstaats im Wegzugsstaat einer der
Steuer nach & 6 AStG vergleichbaren Steuer unterlegen hat, tritt an die Stelle der Anschaffungskosten der Wert, den
der Wegzugsstaat bei der Berechnung der der Steuer nach & 6 AStG vergleichbaren Steuer angesetzt hat, hochstens
jedoch der gemeine Wert (§ 17 Abs. 2 Satz 3 EStG). § 17 Abs. 2 Satz 3 EStG ist in den Fallen des § 6 Abs. 3 AStG nicht
anzuwenden (§ 17 Abs. 2 Satz 4 EStG).

15  Daim Rahmen des § 17 Abs. 2 Satz 1 EStG die tatsichlichen Anschaffungskosten zugrunde zu legen sind, wiren
ohne die Vorschrift des § 17 Abs. 2 Satz 3 EStG die im Wegzugsstaat entstandenen Wertzuwachse einer Beteiligung
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in jedem Fall ungemindert steuerlich zu erfassen, wenn ein Anteilsinhaber in die unbeschrankte Steuerpflicht in
Deutschland eintritt, weil die Begriindung einer unbeschrankten Steuerpflicht nicht dazu fihrt, dass an die Stelle der
urspringlichen Anschaffungskosten der Anteilswert im Zeitpunkt des Zuzugs nach Deutschland tritt (vgl. Urteile des
Bundesfinanzhofs --BFH-- vom 30.03.1993 - VIII R 44/90, BFH/NV 1993, 597; vom 19.03.1996 - VIII R 15/94, BFHE
180, 146, BStBL 11 1996, 312, unter 11.2.a). Mit dem durch das Gesetz Uber steuerliche BegleitmaBnahmen zur
Einfiilhrung der Europdischen Gesellschaft und zur Anderung weiterer steuerrechtlicher Vorschriften (SEStEG) vom
07.12.2006 (BGBL I 2006, 2782) eingefiihrten § 17 Abs. 2 Satz 3 EStG wird daher --wenn dessen Voraussetzungen
gegeben sind-- in Abkehr von der vorgenannten Rechtsprechung des BFH in den Fallen des Zuzugs eines
Anteilsinhabers sichergestellt, dass bei der Ermittlung des Gewinns aus einer spateren Verauf3erung von
steuerverstrickten Anteilen nicht die urspriinglichen Anschaffungskosten, sondern der Wert, den der Wegzugsstaat
einer & 6 AStG vergleichbaren Wegzugsbesteuerung unterworfen hat, berucksichtigt wird (sog. Wertverknipfung,
BTDrucks 16/2710, S. 29). § 17 Abs. 2 Satz 3 EStG unterscheidet nicht danach, ob der Anteilsinhaber von einem
Mitgliedstaat der Europdischen Union, des Europdischen Wirtschaftsraums oder einem Drittstaat nach Deutschland
gezogen ist. Eine Bindung der deutschen Finanzbehorde an die Steuerfestsetzung im ausldndischen Wegzugsstaat
besteht nicht; die Finanzbehorde ist zur eigenstandigen Priifung berechtigt (vgl. Gosch in Kirchhof/Seer, EStG,

20. Aufl.,, § 17 Rz 81).

2. Das FG hat zutreffend erkannt, dass die in Rede stehenden Anschaffungskosten in Hohe des vom FG festgestellten
Stammbkapitals (18.000 €) und nicht mit einem Wert von 1.112.240 € anzusetzen sind.

a) Im Streitfall hat der unbeschrankt steuerpflichtige Klager (8§ 1 Abs. 1 Satz 1 EStG i.V.m. & 8 der Abgabenordnung)
seinen im Privatvermogen gehaltenen Anteil in Hohe von 100 % an der B.V. als einer Kapitalgesellschaft nach
niederlandischem Recht im Jahr 2016 zum Preis von 1.419.956 € verauBert und damit den Tatbestand des & 17

Abs. 1 Satz 1 EStG erfillt. Die in Rede stehenden Anteile gehoren zu den dhnlichen Beteiligungen i.S. des § 17 Abs. 1
Satz 3 EStG, weil sie Gesellschafterrechte verkdrpern, wie sie nach deutschem Recht mit GmbH-Anteilen verbunden
sind (vgl. BFH-Urteile in BFHE 180, 146, BStBL 11 1996, 312; vom 22.08.2006 - | R 6/06, BFHE 215, 103, BStBL Il 2007,
163, jeweils zur B.V. niederlandischen Rechts; vom 21.10.1999 - | R 43, 44/98, BFHE 190, 377, BStBL 11 2000, 424).

b) Das FG hat im Ergebnis zu Recht entschieden, dass die tatbestandlichen Voraussetzungen des § 17 Abs. 2 Satz 3
EStG flr erhohte Anschaffungskosten nicht gegeben sind.

aa) Zwar hat das FG festgestellt, dass die niederlandische Regelung zur Wegzugsbesteuerung der deutschen
Regelung des § 6 AStG vergleichbar ist. Hierbei handelt es sich um eine Feststellung zum Inhalt auslandischen
Rechts, die aus revisionsrechtlicher Sicht wie eine Feststellung von Tatsachen zu behandeln ist (vgl. BFH-Urteil vom
15.03.1995 - I R 14/94, BFHE 177, 263, BStBL 11 1995, 502, 504). Der BFH ist deshalb gemaf} § 118 Abs. 2 FGO an
eine solche Feststellung gebunden, wenn gegen sie keine zuldssigen und begriindeten Verfahrensriigen vorgebracht
worden sind. Derartige Riigen haben die Klager im Streitfall nicht erhoben, so dass im Revisionsverfahren von der
Richtigkeit der vom FG getroffenen Feststellungen zum niederlandischen Steuerrecht auszugehen ist.

bb) Der bis zum Zeitpunkt der Begriindung der unbeschrankten Steuerpflicht entstandene Wertzuwachs der
Beteiligung hat in den Niederlanden aber nicht einer der Steuer nach & 6 AStG vergleichbaren Steuer unterlegen.
Anders als das FG und das FA meinen, spricht der Wortlaut "unterlegen” im Ausgangspunkt gegen die Auslegung,
dass die Steuer festgesetzt und tatsachlich bezahlt worden sein muss. Dieser Begriff ist nicht in dem Sinne eindeutig,
dass der Gesetzestext es von vornherein ermoglicht, auf die dem Klager gegenuber festgesetzte und von ihm
entrichtete Steuer abzustellen. Denn der Gesetzgeber verwendet ihn z.B. in § 1 Abs. 3 Satz 2 EStG, in § 1 Abs. 1 des
Erbschaftsteuergesetzes und in & 1 Abs. 1 des Umsatzsteuergesetzes zweifelsfrei in dem Sinne, dass hiermit die nach
dem Gesetz zu besteuernden ("steuerbaren”) und nicht (nur) die tatsachlich besteuerten Vorgange bezeichnet
werden. Auch stellt er, wenn er die Ankniipfung des deutschen Rechts an die tatsachlich erfolgte auslandische
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Besteuerung zum Ausdruck bringen will, auf die "festgesetzte”, "gezahlte" oder "erhobene” auslandische Steuer ab
(z.B. & 34c Abs. 1 Satz 1 EStG, & 10 Abs. 1 Satz 1 AStG in der bis 30.06.2021 gultigen Fassung, § 26 Abs. 1 des
Korperschaftsteuergesetzes). Angesichts dessen schlief3t der Wortlaut "unterlegen” nicht aus, dass es hier nicht auf
die konkret festgesetzte und bezahlte, sondern auf die rechtlich vorgesehene auslandische Steuer ankommen soll (so
BFH-Urteil vom 09.07.2003 - | R 82/01, BFHE 202, 547, BStBL Il 2004, 4, unter 11.3.a fir § 8 Abs. 3 AStG in seiner
damaligen Fassung).

Da im Rahmen der Rechtsfolge des § 17 Abs. 2 Satz 3 EStG (Anknipfung an den "Entstrickungswert") jedoch
mafRgebend eine "Berechnung” der der Steuer nach & 6 AStG vergleichbaren Steuer vorausgesetzt wird, tritt insoweit
eine Konkretisierung des Tatbestandsmerkmals "einer [...] Steuer unterlegen hat" in dem Sinne ein, dass zumindest
ein Steuerbescheid des Wegzugsstaats mit Berechnung und Festsetzung der Steuer ergangen sein muss. Dafiir
spricht auch, dass der Veraufierer nachweisen muss, dass der bis zum Zeitpunkt der Begriindung der unbeschrankten
Steuerpflicht entstandene Wertzuwachs einer entsprechenden Steuer unterlegen hat.

Daran fehlt es hier. Die niederlandische Steuerbehdrde hat zwar mit Schreiben vom 28.12.2015 den Wert der Anteile
im Zeitpunkt des Wegzugs mit 1.112.240 € festgestellt; sie hat allerdings fiir den Anteilswertzuwachs in den
Niederlanden weder Steuern berechnet noch festgesetzt. Einen "Aufschubbescheid” hat sie nicht erlassen. Eine
Gleichstellung des Schreibens vom 28.12.2015 mit einem niederldandischen Steuerbescheid ist nicht moglich; dies
kame einer bloRRen Fiktion gleich. Der Wertzuwachs der Beteiligung hat daher in den Niederlanden keiner Steuer
unterlegen.

cc) Bestatigt wird dieses Ergebnis durch systematische und historische Erwdgungen. Denn im Gleichklang mit § 17
Abs. 2 Satz 3 EStG sah der Referentenentwurf des SEStEG vom 21.04.2006 fir die Verstrickung von Wirtschaftsgutern
des Betriebsvermagens (8 4 Abs. 1 Satz 5 2. Halbsatz EStG-E) in der Parallelvorschrift des & 6 Abs. 1 Nr. 5a EStG-E
vor, dass das Wirtschaftsgut mit dem Wert anzusetzen ist, mit dem es anlasslich der Uberfiihrung in dem Staat der
auslandischen Betriebsstatte einer Besteuerung "unterlegen hat" (hdchstens jedoch mit dem gemeinen Wert). Dabei
schwebte den Entwurfsverfassern eine rlickwirkende Korrektur des Wertansatzes in den Fallen vor, in denen die
auslandische Besteuerung des Verbringungsvorgangs aufgrund einer aufschiebenden Bedingung erst zu einem
spateren Zeitpunkt erfolgt (Referentenentwurf des SEStEG vom 21.04.2006, unter Il., Besonderer Teil, S. 7). Dies
deutet darauf hin, dass ein Step-up nur fiir den Fall der tatsachlichen Besteuerung der stillen Reserven im Ausland
zugelassen werden sollte. Waren stille Reserven hingegen im Herkunftsstaat des Wirtschaftsguts nicht besteuert
worden, hatte Deutschland dieses Steuersubstrat seinem Besteuerungszugriff unterworfen (Ehlermann/Miiller,
Internationale Steuer-Rundschau --ISR-- 2013, 47, 48). Dies gilt gleichermafen flir § 17 Abs. 2 Satz 3 EStG, da der
Gesetzgeber mit dieser Norm dieselbe Wertverknilpfung herstellen wollte (BTDrucks 16/2710, S. 29).

Im Unterschied dazu regelte § 6 Abs. 1 Nr. 5a EStG i.d.F. des SEStEG eine Zugangsbewertung der betrieblichen
Wirtschaftsgliter mit dem gemeinen Wert. Dementsprechend berticksichtigte die Norm eine Schlussbesteuerung im
abgebenden Staat unabhangig davon, zu welchem Zeitpunkt (und ob) dieser Staat von seinem Besteuerungsrecht
Gebrauch macht (Ritzer in Rédder/Herlinghaus/van Lishaut, UmwStG, 3. Aufl,, Anh. 7 Rz 186). Im Ausland gelegte
stille Reserven wurden vom deutschen Besteuerungszugriff verschont (Ehlermann/Miller, ISR 2013, 47, 48). Dies
spricht dafur, beim konzeptionell anders ausgestalteten § 17 Abs. 2 Satz 3 EStG auf die tatsachlich durchgefiihrte
Schlussbesteuerung abzustellen (vgl. auch Rédder/Schumacher, Deutsches Steuerrecht 2006, 1481, 1487).

dd) Anders als die Klager meinen, steht dieses Auslegungsergebnis --wie auch das FG zutreffend erkannt hat-- im
Einklang mit Art. 13 Abs. 5 und 6 DBA NLD 2012. Nach Art. 13 Abs. 5 DBA NLD 2012 kénnen Gewinne aus der
Veraufderung des in den Abs. 1 bis 4 nicht genannten Vermdgens nur in dem Vertragsstaat besteuert werden, in dem
der Verdufierer ansassig ist. Bei einer natirlichen Person, die in einem Vertragsstaat ansassig war und im anderen
Vertragsstaat ansassig geworden ist, bertihrt Art. 13 Abs. 5 DBA NLD 2012 nicht das Recht des erstgenannten
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Staates, bei Anteilen, Gewinnobligationen, Kaufoptionen und Nutzungsrechten an Aktien sowie Gewinnobligationen
einer Gesellschaft und Forderungen gegenuber einer Gesellschaft einen Vermdgenszuwachs fir den Zeitraum der
Ansassigkeit dieser Person nach seinen innerstaatlichen Rechtsvorschriften zu besteuern (Art. 13 Abs. 6 Satz 1

DBA NLD 2012). In diesem Fall wird der im erstgenannten Staat besteuerte Vermdgenszuwachs bei der Ermittlung
des spateren Vermdgenszuwachses durch den anderen Staat nicht in die Bemessungsgrundlage einbezogen (Art. 13
Abs. 6 Satz 2 DBA NLD 2012). Art. 13 Abs. 6 Satz 1 DBA NLD 2012 gewahrt dem Wegzugsstaat --hier die
Niederlande-- zwar das Recht, den bis zum Wegzug entstandenen Wertzuwachs zu besteuern. Dieser hat die
Moglichkeit, aber nicht die Verpflichtung, eine Besteuerung durchzufiihren. Nur im Fall der Besteuerung durch den
Wegzugsstaat ist Deutschland als Ansassigkeitsstaat daran gebunden und darf diesen Wertzuwachs gemafd Art. 13
Abs. 6 Satz 2 DBA NLD 2012 nicht erneut besteuern. Dies bedeutet im Umkehrschluss allerdings, dass Deutschland
vollumfanglich besteuern darf, wenn es in den Niederlanden --wie im Streitfall-- nicht zu einer Besteuerung
gekommen ist (vgl. Kaeser in Wassermeyer, MA Art. 13 Rz 167, zu Art. 13 Abs. 6 der deutschen
Verhandlungsgrundlage fiir Doppelbesteuerungsabkommen im Bereich der Steuern vom Einkommen und Vermdgen).

¢) Ohne Erfolg bleibt darliber hinaus das Vorbringen der Klager, das Stammkapital der B.V. betrage 18.151 € anstatt
18.000 €. Da keine offenbare Unrichtigkeit vorliegt, scheidet eine Tatbestandsberichtigung der Vorentscheidung trotz
sinngemafen Antrags der Klager gemafd § 107 Abs. 1 FGO aus. Nach den in der Vorentscheidung getroffenen
Feststellungen betragt das Stammkapital der B.V. 18.000 €. Diese tatsachliche Feststellung bindet den BFH gematf3

§ 118 Abs. 2 FGO, da die Klager gegen sie keine zulassige und begriindete Verfahrensriige vorgebracht haben.

d) Weitere Einwdnde gegen die Berechnung des Verauf3erungsgewinns wurden von den Klagern nicht vorgetragen
und sind auch nicht ersichtlich.

3. Die Kostentscheidung beruht auf § 135 Abs. 2 FGO.







