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OECD: Kommentar und Beispiele zu Säule 2 veröffentlicht 

Die OECD hat am 14.03.2022 einen Kommentar mit detaillierten fachlichen Er-

läuterungen und illustrierende Beispiele zu den sog. Model Rules der Säule 2 

veröffentlicht. 

In dem Kommentar sind detaillierte Ausführungen zur Funktionsweise der am 

20.12.2021 veröffentlichten Model Rules der globalen Mindestbesteuerung ent-

halten. Dadurch soll eine einheitliche Auslegung der Model Rules durch die nati-

onalen Finanzverwaltungen gewährleistet werden, u.a. um den betroffenen Un-

ternehmen mehr Rechtssicherheit zu ermöglichen. 

Daneben hat die OECD ein Dokument mit einer Reihe von Beispielen veröffent-

licht, die die Anwendung der Model Rules verdeutlichen. Die Beispiele sollen nur 

zur Veranschaulichung dienen und sind nicht Teil des Kommentars. 

Schließlich hat die OECD eine öffentliche Konsultation gestartet, mit der sie in Er-

fahrung bringen möchte, welche Mechanismen für eine einheitliche und koordi-

nierte Umsetzung der Regeln durch Finanzverwaltung und Unternehmen sinnvoll 

erscheinen. Die OECD stellt die folgenden Leitfragen: 

 Sehen Sie Bedarf für weitere administrative Leitlinien als Teil des Umset-

zungsrahmens? Falls ja, spezifizieren Sie bitte die Punkte und fügen Sie Vor-

schläge bei. 

 Haben Sie Anmerkungen zur Steuererklärung, zur Datenerfassung einschließ-

lich der Berichtssysteme sowie zur Aufbewahrung von Aufzeichnungen? Ha-

ben Sie insbesondere Ansichten darüber, wie das Design der Datenerfassung, 

der Archivierungs- sowie der Aufzeichnungspflichten ausgestaltet werden 

kann, um die Effizienz, Genauigkeit und Überprüfbarkeit der Steuererklärung 

unter Berücksichtigung der Compliance-Kosten zu gewährleisten? 

 Haben Sie Vorschläge für Maßnahmen zur Verringerung der Befolgungskos-

ten für multinationale Unternehmen, unter anderem durch Vereinfachungen 

und die Nutzung von Safe-Harbours? 

 Haben Sie eine Meinung zu Mechanismen, mit denen die einheitliche Anwen-

dung der Model Rules und damit die Erhöhung der Rechtssicherheit sowie die 

Vermeidung des Risikos der Doppelbesteuerung erreicht werden kann? 

Die Frist für Beiträge endet am 11.04.2022; eine öffentliche Konsultationssitzung 

wird Ende April virtuell abgehalten. 

 

EU-Finanzministerrat und EU-Parlament: Umsetzung der Mindestbesteue-

rung (Säule 2) 

Wie sich bereits im Vorfeld abgezeichnet hatte, konnten die EU-Finanzminister 

auf ihrer Tagung vom 15.03.2022 über die Umsetzung der globalen effektiven 

Mindestbesteuerung keine Einigung erzielen. Der französische EU-Ratsvorsitz 

zeigte sich jedoch zuversichtlich, die verbleibenden offenen Punkte bis zur kom-

menden Sitzung am 05.04.2022 zu klären. Um angesichts des Einstimmigkeitser-

https://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-implementation-framework-of-the-global-minimum-tax.htm
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fordernisses die Chancen auf eine Einigung zu erhöhen, legte er einen Kompro-

missvorschlag vor. Dieser sieht vor: 

 das Ende der Frist zur Umsetzung der Richtlinie in nationales Recht um 365 

Tage vom 31.12.2022 auf den 31.12.2023 zu verschieben; 

 den Erstanwendungszeitpunkt um 364 Tage vom 01.01.2023 auf den 

31.12.2023 zu verschieben, um dem Implementierungsplan gemäß dem 

Statement des OECD/G20 Inclusive Framework on BEPS vom 08.10.2021 

Rechnung zu tragen („im Jahr 2023“); 

 dass Mitgliedstaaten mit „weniger als zehn“ obersten Konzerngesellschaften, 

die in den Anwendungsbereich von OECD Säule 2 fallen, die eigentlich ver-

pflichtende Anwendung der IIR und UTPR bis 2025 aussetzen können (neuer 

Art. 47a); 

 auf das von der EU-Kommission vorgeschlagene, strenge EU-weite Sankti-

onsregime zu verzichten und stattdessen die Auswahl der Sanktionen den 

Mitgliedstaaten zu überlassen; 

 den Beginn der fünfjährigen Übergangsfrist für die „purely domestic compa-

nies“ nicht wie ursprünglich vorgeschlagen mit dem 01.01.2023, sondern mit 

dem 31.12.2023 beginnen zu lassen; 

Auf dem Treffen der EU-Finanzminister vom 15.03.2022 sprachen sich die fol-

genden vier EU-Mitgliedstaaten gegen den Kompromisstext aus: 

 Polen forderte eine enge Verknüpfung mit OECD Säule 1; 

 Schweden betonte, es sei noch zu früh für eine Einigung über die Richtlinie; 

 Malta sprach sich gegen die verpflichtende Anwendung der IIR aus, und 

 Estland forderte weitere technische Diskussionen ein. 

Die französische EU-Ratspräsidentschaft strebt nun eine Einigung auf der nächs-

ten Sitzung des Ministerrats an, die für den 05.04.2022 angesetzt ist. 

Weiterhin hat die im Europäischen Parlament (EP) zuständige Berichterstatterin 

Aurore Lalucq (Frankreich, S&D) am 16.03.2022 ihren Berichtsentwurf zu dem 

Dossier veröffentlicht. Zwar erfordert das besondere Gesetzgebungsverfahren in 

Steuersachen lediglich einen einstimmigen Beschluss der EU-Finanzminister im 

Rat und das EP hat lediglich beratende Funktion. Es wird lediglich angehört und 

hat keine Entscheidungsmacht. Dennoch könnte das EP mit dem (nicht binden-

den) Bericht Druck auf die EU-Kommission ausüben, um künftig ggfs. Änderun-

gen an der Richtlinie vorzuschlagen. In dem Dokument spricht sich die Berichter-

statterin u.a. für die folgenden Maßnahmen aus: 

 rasche Annahme und Implementierung der Vorschriften, 

 höherer Mindeststeuersatz von 21 %, 

 Abschaffung des carve-out, 
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 Ausweitung des Anwendungsbereichs (Investmentfonds), 

 verkürzte Übergangsfrist für "purely domestic companies" (drei statt fünf Jah-

re), und 

 Überprüfung der Richtlinie in fünf Jahren (Review-Klausel). 

 

Rat der Europäischen Union: CO₂-Grenzausgleichssystem (CBAM) verab-

schiedet 

Der Europäische Rat erzielt Einvernehmen über die Verordnung zum CO₂-

Grenzausgleichssystem (Carbon Border Adjustment Mechanism, CBAM), die ei-

nes der Schlüsselelemente des „Fit für 55“-Pakets der EU ist. Hauptziel dieser 

Umweltmaßnahme ist die Vermeidung der Verlagerung von CO₂-Emissionen. Sie 

soll auch Partnerländer dazu anhalten, eine CO₂-Bepreisungspolitik zur Bekämp-

fung des Klimawandels zu entwickeln. Dazu soll mit dem CBAM verhindert wer-

den, dass die Anstrengungen der EU zur Minderung von Treibhausgasemissio-

nen durch Einfuhren von CO₂-intensiven Erzeugnissen aus Drittländern, in denen 

die Klimaschutzmaßnahmen weniger ambitioniert sind als in der Europäischen 

Union, wieder zunichte gemacht werden. Das CBAM wird somit dazu beitragen, 

die Verlagerung der Produktion oder die Einfuhr von CO₂-intensiven Erzeugnis-

sen zu verhindern. Die Erzeugnisse der folgenden Sektoren werden vom CBAM 

erfasst: Zement-, Aluminium-, Düngemittel-, Strom-, Eisen- und Stahlindustrie. 

 

Bundeskabinett: Regierungsentwurf eines Steuerentlastungsgesetzes 2022 

Die Regierungskoalition hatte sich am 23.02.2022 darauf geeinigt, Verbraucher 

angesichts hoher Energiepreise zu entlasten (TAX WEEKLY # 7/2022). Konkret 

hat man sich dabei laut dem Ergebnis des Koalitionsausschusses auf zehn Ent-

lastungsschritte verständigt. Im Mittelpunkt des Entlastungspakets steht der Weg-

fall der EEG-Umlage bereits zum 01.07.2022.  

In dem Paket sind aber auch drei einkommensteuerlichen Maßnahmen enthalten. 

Diese sollen nun mit einem Steuerentlastungsgesetz 2022 umgesetzt werden. 

Das Bundeskabinett hat am 16.03.2022 den Regierungsentwurf beschlossen. 

Umgesetzt werden ausschließlich die einkommensteuerlichen Maßnahmen aus 

dem Koalitionsausschuss: 

 Der Arbeitnehmerpauschbetrag bei der Einkommensteuer soll rückwirkend ab 

dem 01.01.2022 um € 200 auf € 1.200 erhöht werden. 

 Der Grundfreibetrag bei der Einkommensteuer soll rückwirkend ab dem 

01.01.2022 von derzeit € 9.984 um € 363 auf € 10.347 angehoben werden.  

 Angesichts der gestiegenen Preise für Mobilität soll die am 01.01.2024 anste-

hende Erhöhung der Pauschale für Fernpendler (ab dem 21. Kilometer) sowie 

der Mobilitätsprämie vorgezogen werden. Die Fernpendlerpauschale soll da-

mit rückwirkend ab dem 01.01.2022 38 Cent betragen.  
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BMF: Steuerliche Maßnahmen zur Unterstützung der vom Krieg in der Ukra-

ine Geschädigten 

Der Krieg in Europa zerstört Städte und Dörfer. Er bringt Tod und Vertreibung. 

Weltweit engagieren sich Staaten, Menschen und Unternehmen für die Demokra-

tie in der Ukraine. Auch Deutschland hilft: Die vielen aus der Ukraine in der Euro-

päischen Union Ankommenden erfahren persönliche und finanzielle Unterstüt-

zung von Bürgerinnen und Bürgern und auch von Unternehmen. Die humanitäre 

Unterstützung der im Krisengebiet Bleibenden hilft der Demokratie in der Ukraine. 

Die Verwaltungsanweisungen im BMF-Schreiben vom 17.03.2022 dienen der 

Anerkennung des gesamtgesellschaftlichen Engagements. Sie gelten für die 

nachfolgenden Maßnahmen, die vom 24.02.2022 bis zum 31.12.2022 durchge-

führt werden. 

 Vereinfachter Zuwendungsnachweis für auf eingerichtete Sonderkonten (in-

ländischer juristischer Personen des öffentlichen Rechts, inländischer öffentli-

cher Dienststellen oder eines amtlich anerkannten inländischen Verbands der 

freien Wohlfahrtspflege einschließlich seiner Mitgliedsorganisationen) einge-

zahlte Spenden und für über Treuhandkonten Dritter eingesammelte Spenden. 

 Möglichkeit von Spendenaktionen und Maßnahmen aus anderen Mitteln steu-

erbegünstigter Körperschaften zur Unterstützung der vom Krieg in der Ukraine 

Geschädigten unabhängig vom Satzungszweck. 

 Regelungen zur vorübergehenden Unterbringung von Kriegsflüchtlingen aus 

der Ukraine in Einrichtungen steuerbegünstigter Körperschaften und in zum 

Vermögensbereich einer juristischen Person des öffentlichen Rechts gehören-

den Einrichtungen. 

 Steuerliche Behandlung von Zuwendungen aus dem Betriebsvermögen als 

Sponsoring. 

 Billigkeits- und Vereinfachungsregelung zu Arbeitslohnspenden und Spenden 

von Aufsichtsratsvergütungen. 

 Umsatz- und schenkungsteuerliche Regelungen. 

 

BMF: Aktualisierung des Schreibens zur Abgrenzung zwischen Geldleis-

tung und Sachbezug 

Mit BMF-Schreiben vom 15.03.2022 hat die Finanzverwaltung in das BMF-

Schreiben vom 13.04.2021 zur Abgrenzung zwischen Barlohn und Sachlohn ei-

nige Klarstellungen eingefügt. Diese betreffen insbesondere die Frage, in wel-

chen Fällen Gutscheine und (aufladbare) Geldkarten auch nach dem 31.12.2021 

als Sachlohn angesehen werden. Zum 31.12.2021 war eine Übergangsregelung 

ausgelaufen, nach der Gutscheine und aufladbare Geldkarten weiterhin nach den 

bisherigen Grundsätzen zur Abgrenzung von Barlohn und Sachlohn (bei der ent-

scheidend war, was der Mitarbeiter vom Arbeitgeber beanspruchen kann) beur-

teilt werden konnten, auch wenn die Kriterien des ZAG nicht erfüllt waren. 
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Räumliche Begrenzung von Gutscheinen 

Nach Rn. 9 und 10 des Schreibens werden Gutscheine oder Geldkarten (unab-

hängig von einer Betragsangabe) weiterhin als Sachbezug angesehen, die be-

rechtigen 

a) ausschließlich Waren oder Dienstleistungen vom Aussteller des Gutscheins 

aus seiner eigenen Produktpalette zu beziehen. Der Sitz des Ausstellers so-

wie dessen Produktpalette sind insoweit nicht auf das Inland beschränkt;  

b) ausschließlich Waren oder Dienstleistungen aufgrund von Akzeptanzverträgen 

zwischen Aussteller/Emittent und Akzeptanzstellen bei einem begrenzten 

Kreis von Akzeptanzstellen im Inland zu beziehen. 

Bislang wurde ein begrenzter Kreis von Akzeptanzstellen i.S.d. Buchst. b) ange-

nommen bei städtischen Einkaufs- und Dienstleistungsverbünden im Inland und 

bei Einkaufs- und Dienstleistungsverbünden, die sich auf eine bestimmte inländi-

sche Region (z. B. mehrere benachbarte Städte und Gemeinden im ländlichen 

Raum) erstrecken (räumliche Begrenzung). Nun wird für beide Fälle auch der In-

ternetshop der jeweiligen Akzeptanzstelle als mögliche Einlösestelle genannt.  

Neu aufgenommen wurde, dass eine räumliche Begrenzung auch vorliegt, wenn 

Einkaufs- und Dienstleistungsverbünde i.S.d. Buchst. a) oder b) auf die  unmittel-

bar räumlich angrenzenden zweistelligen Postleitzahlenbezirke begrenzt werden. 

Diese Postleitzahlenbezirke dürfen auch in verschiedenen Bundesländern liegen. 

Städte und Gemeinden, die in zwei Postleitzahlenbezirke fallen, werden als ein 

Postleitzahlenbezirk betrachtet. Das gilt z.B. für München mit den Postleitzahlen-

bezirken 80xxx und 81xxx. Es ist nicht schädlich, wenn die Auswahl der Postleit-

zahlenbezirke durch den Arbeitnehmer erfolgt. 

Auch Gutscheine oder Guthabenkarten zum Bezug von Waren oder Dienstleis-

tungen von einer bestimmten Ladenkette (einem bestimmten Aussteller) in den 

einzelnen Geschäften im Inland oder im Internetshop dieser Ladenkette mit ein-

heitlichem Marktauftritt (z.B. ein Symbol, eine Marke, ein Logo) sind als räumlich 

begrenzte Gutscheine weiterhin als Sachbezug begünstigt, ohne dass es auf die 

Art des Betriebs ankommt (z.B. eigene Geschäfte, im Genossenschafts- oder 

Konzernverbund, über Agenturen oder Franchisenehmer). Nun wurde ergänzt, 

dass es auch unschädlich ist, wenn sich der Mitarbeiter vor Hingabe des Gut-

scheins oder vor Aufladung des Guthabens auf die Geldkarte aus verschiedenen 

Ladenketten je eine auswählen kann. 

Inhaltliche Begrenzung von Gutscheinen 

Nach Rn. 12 des Schreibens werden auch Gutscheine oder Geldkarten (unab-

hängig von einer Betragsangabe), die nur berechtigen, Waren oder Dienstleis-

tungen ausschließlich aus einer sehr begrenzten Waren- oder Dienstleistungspa-

lette zu beziehen (inhaltliche Begrenzung), weiterhin als Sachbezug angesehen. 

Auf die Anzahl der Akzeptanzstellen und den Bezug im Inland kommt es hier 

nicht an. Die Finanzverwaltung hat nun festgelegt, dass die alleinige Bezugnah-

me auf eine Händlerkategorie (sog. „Merchant Category Code“, MCC) nicht aus-

reichend ist. Wenn zu einer begrenzten Waren- oder Dienstleistungspalette Wa-
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ren oder Dienstleistungen einer anderen Palette angeboten werden, müssen die 

o.a. Grundsätze zur räumlichen Begrenzung der Gutscheine und Geldkarten ge-

prüft werden. Dies gilt auch, wenn die Waren oder Dienstleistungen der anderen 

Palette nur in einem geringen Umfang angeboten werden.  

Zu Barlohn führende Gutscheine und Geldkarten  

In Rn. 24 des Schreibens werden Fälle genannt, in denen Gutscheine und Geld-

karten als Geldzuwendung angesehen werden. Hier wurde klargestellt, dass 

Kryptowährungen (z.B. Bitcoin, Etherum) nicht als Sachzuwendung angesehen 

werden. Karten, die über eine Barauszahlungsfunktion verfügen, führen grund-

sätzlich zu einer Geldleistung. Es wurde bislang aber nicht beanstandet, wenn 

von einem Gutschein oder eine Geldkarte Restbeträge bis zu 1 € ausgezahlt 

werden können. Dies wurde dahingehend ergänzt, dass auch ein Übertrag auf 

einen anderen Gutschein oder eine andere Geldkarte möglich ist. Dies gilt auch 

bei einem monatlichen Wechsel z.B. der Ladenkette, wenn eine Geldkarte für 

den nächsten Monat neu aufgeladen wird. Neu aufgenommen wurde, dass Gut-

scheine und Geldkarten aus Gutscheinportalen, die ausschließlich berechtigen, 

sie gegen andere Gutscheine oder Geldkarten einzulösen, als Geldzuwendung 

zu versteuern sind. Die Finanzverwaltung sieht den alleinigen Bezug eines weite-

ren Gutscheins oder einer weiteren Geldkarte nicht als den Bezug von Waren 

oder Dienstleistungen i.S.d. § 8 Abs. 1 Satz 3 EStG an. Aber auch hier sind Aus-

nahmen vorgesehen: eine Sachzuwendung wird weiterhin angenommen, wenn 

durch technische Vorkehrungen und in den zur Verwendung kommenden Ver-

tragsvereinbarungen sichergestellt ist, dass  

 die Einlösung nur gegen andere Gutscheine oder Geldkarten erfolgen kann, 

die auch nach dem 31.12.2021 als Sachzuwendung angesehen werden (z.B. 

räumlich und inhaltlich begrenzte Gutscheine oder Geldkarten siehe oben) 

und 

 dem Mitarbeiter das Guthaben erst nach Auswahl des anderen Gutscheins 

oder der anderen Geldkarte zur Verfügung steht. Die Auswahl des Gutscheins 

oder der Geldkarte muss also vor Freischaltung eines Gutscheincodes oder 

vor Aufladung des Guthabens auf die Geldkarte erfolgen. 

Abgrenzung von Auslagenersatz und nachträglicher Kostenerstattung 

Sog. nachträgliche Kostenerstattungen sind gem. § 8 Abs. 1 Satz 2 EStG seit 

01.01.2020 stets als Barlohn zu versteuern. Durchlaufende Gelder und Ausla-

genersatz sind aber weiterhin nach § 3 Nr. 50 EStG steuerfrei.  

Zur Abgrenzung stellt die Finanzverwaltung in Rn. 21 des Schreibens darauf ab, 

ob ein eigenes Interesse des Mitarbeiters an den bezogenen Waren oder Dienst-

leistungen vorliegt und definiert dieses eigene Interesse des Mitarbeiters danach, 

ob die Waren oder Dienstleistungen für den privaten Gebrauch des Mitarbeiters 

bestimmt sind. In diesem Fall wird von einer nachträglichen Kostenerstattung 

ausgegangen. Es wird nun aber klargestellt, dass dies nicht gilt, wenn der Mitar-

beiter für sich und andere Gelder verauslagt hat, weil der Arbeitgeber mehreren 
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Mitarbeitern eine Sachzuwendung zukommen lassen wollte (z.B. ein gemeinsa-

mes Event). 

 

BFH: Wirtschaftlicher Arbeitgeber bei konzerninterner internationaler Ar-

beitnehmerentsendung  

Nach § 38 Abs. 1 Satz 2 EStG ist in Fällen der internationalen Arbeitnehmerent-

sendung das in Deutschland ansässige aufnehmende Unternehmen als sog. 

wirtschaftlicher Arbeitgeber zum Lohnsteuereinbehalt verpflichtet, wenn es den 

Arbeitslohn für die ihm geleistete Arbeit wirtschaftlich trägt. Voraussetzung hierfür 

ist nicht, dass das Unternehmen dem Arbeitnehmer den Arbeitslohn im eigenen 

Namen und für eigene Rechnung auszahlt. Seit 01.01.2020 wird ein wirtschaftli-

cher Arbeitgeber auch ohne tatsächliche Kostenbelastung angenommen, wenn 

das inländische Unternehmen den Arbeitslohn nach dem Fremdvergleichsgrund-

satz hätte tragen müssen. 

Der BFH entschied hierzu im Urteil vom 04.11.2021 (VI R 22/19) für die Rechts-

lage bis einschließlich 2019, dass das wirtschaftliche Tragen des Arbeitslohns in 

den Fällen des § 38 Abs. 1 Satz 2 EStG die für den zivilrechtlichen Arbeitgeber-

begriff erforderliche arbeits- bzw. dienstvertragliche Bindung zwischen Arbeitge-

ber und Arbeitnehmer ersetzt, auf der die Zahlung des lohnsteuerpflichtigen Ar-

beitslohns (zivilrechtlich) im Regelfall beruht. Unbeschadet dessen müsse die 

entsandte Person aber nach allgemeinen Grundsätzen als Arbeitnehmer des 

wirtschaftlichen Arbeitgebers anzusehen sein. 

Im Urteilsfall wurde ein Mitarbeiter einer Schweizer AG zu einer inländischen 

GmbH (100 % - Tochtergesellschaft) entsendet und als Geschäftsführer ins Han-

delsregister eingetragen. Ein Anstellungsvertrag mit der deutschen GmbH wurde 

nicht abgeschlossen. Nach der zwischen der AG und der GmbH abgeschlosse-

nen Dienstleistungsvereinbarung handelte der Geschäftsführer im Namen, im 

Auftrag und auf Risiko der GmbH. Die GmbH entrichtete an die AG für die Perso-

nalgestellung eine Monatspauschale. Diese wurde der Höhe nach danach be-

messen, was an einen unabhängigen Dritten zu zahlen gewesen wäre (ein-

schließlich gesetzlicher Sozialversicherungen und Arbeitgeberbeiträge). Ver-

gleichsbasis war das Gehalt, das der vorhergehende Geschäftsführer bezogen 

hatte. Ein Kostenaufschlag wurde nicht gezahlt. Eine Vereinbarung dahingehend, 

dass die Klägerin der AG den an B gezahlten Arbeitslohn (teilweise) zu erstatten 

hatte, enthielt die Dienstleistungsvereinbarung dagegen nicht. 

In der Vorinstanz kam das FG Thüringen zum Ergebnis, dass die deutsche 

GmbH als wirtschaftlicher Arbeitgeber anzusehen war, da die Tätigkeit des Ge-

schäftsführers in ihrem Interesse lag, sie ausdrücklich auch die gesamte Hand-

lungsverantwortung und das Risiko hinsichtlich der Tätigkeit des Geschäftsfüh-

rers übernommen hat und sie den Arbeitslohn wirtschaftlich getragen hat (Ma-

nagement Fee). Der Geschäftsführer sei auch stets in die Hierarchie der GmbH 

eingebunden, weil er an der Spitze der Hierarchie steht. Das Erfordernis der Wei-

sungsgebundenheit gelte jedoch nur für andere Arbeitnehmer als den Geschäfts-

führer und sei daher nicht relevant. 
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Dieser Würdigung folgte der BFH nicht und verwies den Fall an das Finanzgericht 

zurück. Das Finanzgericht muss nun anhand des wirtschaftlichen Gehalts der an 

die AG gezahlten Monatspauschalen prüfen, ob und ggf. in welchem Umfang der 

Arbeitslohn des Geschäftsführers durch die Zahlung der Monatspauschalen von 

der GmbH wirtschaftlich getragen wurde. Denn allein aus den gezahlten Monats-

pauschalen ergibt sich die Kostentragung nach Auffassung des BFH nicht. Viel-

mehr müsse auch unter Berücksichtigung des Schweizer Anstellungsvertrags 

festgestellt werden, welche Arbeitsleistungen der Geschäftsführer der AG schul-

dete, und in welcher Höhe er hierfür Arbeitslohn bezog. Daneben müsse festge-

stellt werden, welche Tätigkeiten für die GmbH erbracht wurden und welchen 

zeitlichen Umfang diese hatten. Nur so könne festgestellt werden, ob und ggf. in 

welchem Umfang mit den Monatspauschalen der Arbeitslohn ersetzt wurde, der 

wirtschaftlich auf die Geschäftsführertätigkeit entfiel.  

Nach Auffassung des BFH könnte nach dem Dienstleistungsvertrag auch die AG 

die Übernahme der Geschäftsführung durch Gestellung des Geschäftsführers 

schulden und hierfür die Monatspauschale erhalten. In diesem Fall wäre der Ar-

beitslohn des Geschäftsführers nur ein Preisbestandteil der Monatspauschale 

und das inländische Unternehmen wäre nicht als wirtschaftlicher Arbeitgeber an-

zusehen (vgl. auch Rz. 131 des BMF-Schreibens vom 03.05.2018, BStBl. 2018 I, 

643). 

Das Finanzgericht muss auch prüfen, ob der Geschäftsführer als Arbeitnehmer 

der GmbH anzusehen ist. Es war zwar zutreffend davon ausgegangen, dass die 

Entsendung des Geschäftsführers im Interesse des inländischen Unternehmens 

erfolgt ist (u.a. weil die GmbH die Handlungsverantwortung und das Risiko der 

Geschäftsführertätigkeit des Geschäftsführers getragen hat und weil die Beset-

zung der Geschäftsführerposition typischerweise vorrangig im eigenen Interesse 

der Gesellschaft liegt, hinter das dasjenige des Anteilseigners in der Regel zu-

rücktritt). Allerdings könnte man beim GmbH-Geschäftsführer nicht bereits auf-

grund der organschaftlichen Stellung schließen, dass dieser in den Betrieb ein-

gegliedert sei. Es müsse trotzdem nach den allgemeinen Kriterien zur Abgren-

zung selbständiger von nichtselbständiger Tätigkeit (wie z.B. feste Arbeitszeiten, 

persönliche Abhängigkeit und Weisungsgebundenheit) geprüft werden, ob das 

Anstellungsverhältnis ein Arbeitsverhältnis ist. 

Sofern sich im zweiten Rechtsgang ergeben sollte, dass mit den Monatspauscha-

len eine Weiterbelastung des Arbeitslohns des Geschäftsführers erfolgt ist, 

kommt eine Haftung der GmbH nur insoweit in Betracht, als der Arbeitslohn 

Fremdvergleichsgrundsätzen standhält. Eine Lohnsteuerhaftung scheidet z.B. 

aus, soweit wegen einer zu hohen Belastung eine verdeckte Gewinnausschüt-

tung anzunehmen ist oder soweit die belasteten Beträge nicht zum Arbeitslohn 

gehören. Das betrifft z.B. Arbeitgeberbeiträge zur Sozialversicherung. 

Der BFH stellt klar, dass die Zuweisung des Besteuerungsrechts für die Ge-

schäftsführervergütung nach Art. 15 Abs. 4 DBA Schweiz nicht zur Begründung 

der inländischen Lohnsteuerabzugspflicht der GmbH herangezogen werden 

kann. DBA dienen nicht dazu, steuerliche Pflichten zu begründen, sondern sollen 
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nur eine vorhandene Doppelbesteuerung vermeiden. Die Lohnsteuereinbehal-

tungspflicht ergibt sich nur aus den Vorschriften des EStG. 

 

BFH: Erweiterte Grundstückskürzung bei einem Formwechsel 

Im Urteil vom 27.10.2021 (I R 39/19) hatte der BFH über die Frage zu entschei-

den, ob die sog. erweiterte Grundstückskürzung zur Anwendung kommt, wenn 

bei einem Formwechsel Grundbesitz unter dem gemeinen Wert in das Betriebs-

vermögen des Gewerbebetriebs überführt oder übertragen worden ist und dieser 

Grundbesitz später unter Aufdeckung der stillen Reserven veräußert wird.  

Im Streitfall wurde eine KG (Klägerin), deren Gesellschaftszweck der Erwerb, die 

Errichtung und die Vermietung von Grundstücken war, durch Gesellschafterbe-

schluss vom 20.07.2011 mit steuerlichem Übertragungsstichtag 31.12.2010 unter 

dem gemeinen Wert rückwirkend in eine GmbH formgewechselt. Zum Vermögen 

der KG gehörte Grundbesitz, welcher vermietet wurde; hierfür wurde die erweiter-

te Kürzungsvorschrift des § 9 Nr. 1 Satz 2 GewStG in Anspruch genommen. Das 

Grundstück wurde mit Vertrag vom 14.01.20211 veräußert; der Übergang der 

Nutzen und Lasten erfolgte am 15.03.2011.  

Das Finanzamt vertrat die Auffassung, dass der Ausnahmetatbestand nach § 9 

Nr. 1 Satz 5 Nr. 2 GewStG, der die erweiterte Grundstückskürzung versage, in-

folge der Veräußerung des Grundstücks unter Aufdeckung der stillen Reserven 

erfüllt sei. Denn nach dieser Vorschrift sei die erweiterte Kürzung ausgeschlos-

sen, soweit der Gewerbeertrag Gewinne aus der Aufdeckung solcher stillen Re-

serven aus Grundbesitz enthalte, die innerhalb von drei Jahren vor ihrer Aufde-

ckung zu einem unter dem Teilwert liegenden Wert in das Betriebsvermögen des 

aufdeckenden Gewerbebetriebs überführt oder übertragen worden sind. Das Fi-

nanzgericht vertrat hingegen die Auffassung, dass die erweiterte Kürzung zu ge-

währen ist.  

Der BFH hat nunmehr die Revision des Finanzamts zurückgewiesen und das Ur-

teil der Vorinstanz bestätigt. Im Streitfall fehle es – unter Berücksichtigung der 

besonderen Umstände – daran, dass der betreffende Grundbesitz innerhalb von 

drei Jahren vor der Aufdeckung der stillen Reserven zu einem unter dem Teilwert 

liegenden Wert in das Betriebsvermögen des aufdeckenden Gewerbebetriebs 

"überführt" oder "übertragen" worden sei.  

Zunächst stellt der BFH fest, dass der Formwechsel einer Personen- in eine Ka-

pitalgesellschaft nicht nur umwandlungssteuerrechtlich, sondern auch gewerbe-

steuerrechtlich zu einer Übertragung von Wirtschaftsgütern, d.h. zu einem An-

schaffungs- und Veräußerungsvorgang, führt. Mit dieser Auffassung wendet sich 

der BFH gegen das von h. M. in der Literatur vertretene einkommensteuerrechtli-

chen Verständnis, nach welcher die in § 9 Nr. 1 Satz 5 Nr. 2 GewStG verwende-

ten Begriffe „Überführung“ bzw. „Übertragung“ voraussetzen, dass es zu einem 

Übergang des wirtschaftlichen Eigentums auf einen anderen Rechtsträger kom-

men müsse. Zur Begründung führt der BFH aus, dass nicht erkennbar sei, warum 

sich die umwandlungssteuerrechtliche Rückwirkungsfiktion nach § 25 Satz 1 

i.V.m. § 20 Abs. 5 UmwStG 2006 auf die Ermittlung der gewerbesteuerrechtli-
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chen Bemessungsgrundlagen auswirken solle, während dies für den in § 25 

Satz 1 UmwStG 2006 verankerten Rechtsgrundverweis auf die §§ 20 bis 23 Um-

wStG 2006 und die dort geregelte Fiktion einer Vermögensübertragung nicht gel-

ten solle.  

Der Grund, weshalb im Streitfall gleichwohl die Anwendung der erweiterten Kür-

zung in Betracht komme, liege in der Bestimmung zur Besitzzeitanrechnung nach 

§ 4 Abs. 2 Satz 3 UmwStG 2006, welche über die nach § 25 Satz 1 UmwStG 

2006 entsprechend anwendbare Verweisung in § 23 Abs. 1 UmwStG 2006 an-

wendbar sei. Danach sei die Dauer der Zugehörigkeit eines Wirtschaftsguts zum 

Betriebsvermögen des übertragenden Rechtsträgers dem übernehmenden 

Rechtsträger anzurechnen. Da die vormalige KG das streitbefangene Grundstück 

bereits 2005 erworben hatte, sei offensichtlich, dass im Zeitpunkt der Veräuße-

rung in 2011 die in § 9 Nr. 1 Satz 5 Nr. 2 GewStG vorausgesetzte Besitzzeit von 

drei Jahren bei weitem überschritten gewesen sei. 

 

BFH: Einbeziehung der Ergebnisse anderer Geschäfte in die Veräuße-

rungskosten i.S.d. § 8b Abs. 2 Satz 2 KStG 

Im Beschluss vom 04.01.2022 (I B 83/20, NV) hatte sich der BFH in einer Nicht-

zulassungsbeschwerde damit zu befassen, ob bei den Veräußerungskosten i.S.d. 

§ 8b Abs. 2 Satz 2 KStG Ergebnisse anderer Geschäfte auch dann mit einzube-

ziehen sind, wenn keine 100 % feststehende, gegenläufige Korrelation der Ge-

schäfte zueinander besteht.  

Im Streitfall erwarb die Klägerin, eine inländische GmbH, im Jahr 2007 Wandel-

anleihen der X Ltd., Cayman Island. Gleichzeitig zeichnete sie für den gleichen 

Betrag Wandelanleihen der Y Ltd., Jersey.  Anschließend gewährte die X Ltd der 

A S.a.r.L., Luxemburg und die Y Ltd der B S.a.r.L., Luxemburg strukturierte Dar-

lehen. In Abhängigkeit der Wechselkursentwicklungen innerhalb eines Beobach-

tungszeitraums, der für beide Darlehen identisch war und am 31.08.2007 endete, 

konnten sich die Rückzahlungsbeträge der Darlehen jeweils erhöhen oder verrin-

gern. Aufgrund der vereinbarten Parameter betrug die Wahrscheinlichkeit einer 

gegenläufigen Korrelation mindestens 86,5 %. 

In der Folge minderte sich der Rückzahlungsbetrag für das von der X Ltd. ge-

währte Darlehen, während sich der Rückzahlungsbetrag für das von der Y Ltd. 

gewährte Darlehen erhöhte. Da das von der X Ltd. gewährte Darlehen nahezu 

das gesamte Vermögen der der X Ltd. ausmachte, erzielte die Klägerin aus der 

Veräußerung der X-Wandelanleihe im September 2007 einen Verlust. Hinsicht-

lich der Y-Wandelanleihe übte die Klägerin die Option zur Wandlung in Y-Aktien 

aus und veräußerte diese im November 2008. Für den hieraus entstandenen 

Gewinn wurde die Befreiungsvorschrift des § 8b Abs. 2 Satz 1 KStG angewendet, 

während der Verlust aus der Veräußerung der X-Wandelanleihe als steuerlich 

abzugsfähig behandelt wurde.  

Nach Durchführung einer Außenprüfung verwehrte das Finanzamt die steuerliche 

Abzugsfähigkeit des Verlusts aus der Veräußerung der X-Wandelanleihe. Dieser 

Auffassung schloss sich das Finanzgericht an. Aufgrund des vorrangigen Veran-
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lassungszusammenhangs mit der Veräußerung der Y-Aktien im Jahr 2008 gehö-

re der Verlust aus der Veräußerung der X-Wandelanleihe zu den Veräußerungs-

kosten und damit zum steuerfreien Gewinn i.S.d. § 8b Abs. 2 Satz 1 KStG.  

Nunmehr hat der BFH die Beschwerde der Klägerin auf Nichtzulassung der Revi-

sion als unbegründet zurückgewiesen. Das Finanzgericht sei gerade nicht von 

den beiden bislang ergangenen BFH-Urteilen, in welchen über die Einbeziehung 

der Ergebnisse anderer Geschäfte in die Veräußerungskosten i.S.d. § 8b Abs. 2 

Satz 2 KStG entschieden worden sei, abgewichen.  

Entgegen der Auffassung der Klägerin habe der BFH keinen abstrakten Rechts-

satz aufgestellt, wonach nur solche Geschäfte in die Berechnung nach § 8b 

Abs. 2 Satz 2 KStG einzubeziehen seien, für die dem Grunde nach eine zu 

100 % feststehende, gegenläufige Korrelation bestehe. Vielmehr sei auf den abs-

trakten Rechtssatz abgestellt worden, dass es auf den "Veranlassungszusam-

menhang" mit der Veräußerung ankomme, wobei hierfür "auf das 'auslösende 

Moment' für die Entstehung der Aufwendungen und ihre größere Nähe zur Ver-

äußerung oder zum laufenden Gewinn" abzustellen sei. Soweit der Senat im Ur-

teil aus 2019 ausgeführt habe, dass Verluste aus Termingeschäften, die "aus-

schließlich" zum Ausschluss bzw. zur Minderung des Währungskursrisikos einer 

konkret geplanten, in Fremdwährung abzuwickelnden Anteilsveräußerung abge-

schlossen worden seien, zu den Veräußerungskosten i.S.d. § 8b Abs. 2 Satz 2 

KStG gehören würden und in dem BFH-Urteil aus 2014 darauf abgestellt habe, 

dass die dortigen Zertifikatsgeschäfte "nur" zur Gegenfinanzierung der Gewinne 

aus den Veräußerungen eingegangen worden seien, ließe sich aus diesen Aus-

führungen nicht entnehmen, dass zwischen den Geschäften zwingend eine zu 

100 % gegenläufige Korrelation der Geschäfte bestehen müsse, um einen Veran-

lassungszusammenhang zu begründen. 

Zwar komme es in diesem Zusammenhang auch auf den Grad der Korrelation 

zwischen zwei Geschäften an. Welcher Grad der Korrelation dabei erforderlich 

sei, lasse sich aber nicht allgemeingültig beantworten, sondern hänge von der 

wirtschaftlich wertenden Betrachtung aller Umstände des jeweiligen Einzelfalls 

ab. 
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Alle am 15.03.2022 und am 17.03.2022 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

V R 38/19 18.11.2021 "Vermietung" von virtuellem Land in einem Online-Spiel 

V R 17/20 18.11.2021 
Umsatzsteuerpflicht eines Sportvereins bei Zuschüssen einer Gemeinde zur Bewirt-
schaftung der selbstgenutzten Sportanlage 

VI R 22/19 04.11.2021 
Wirtschaftlicher Arbeitgeber bei konzerninterner internationaler Arbeitnehmerent-
sendung 

III R 17/20 28.10.2021 
Entlastungsbetrag für Alleinerziehende für einzeln veranlagte Ehegatten im Tren-
nungsjahr 

III R 57/20 28.10.2021 
Im Wesentlichen inhaltsgleich mit BFH-Urteil vom 28.10.2021 III R 17/20 (Fallvarian-
te für das Jahr der Trennung) - Entlastungsbetrag für Alleinerziehende für zusam-
menveranlagte Ehegatten im Jahr der Eheschließung 

I R 39/19 27.10.2021 
Auslegung der Begriffe "Überführung" bzw. "Übertragung" in § 9 Nr. 1 Satz 5 Nr. 2 
GewStG bei Formwechsel 

IX R 5/21 26.10.2021 
Steuerfreistellung des Gewinns aus der Veräußerung eines mit einem "Gartenhaus" 
bebauten Grundstücks 

XI R 10/21 20.10.2021 Zum Vorsteuerabzug einer Gemeinde im Rahmen ihrer wirtschaftlichen Tätigkeit 

VII R 26/20 19.10.2021 Entlastungsanspruch und unionsrechtlicher Verhältnismäßigkeitsgrundsatz 

I R 22/20 02.02.2022 
Sog. Cum/Ex-Geschäfte: Übergang des wirtschaftlichen Eigentums beim Handel mit 
Aktien 

 

 

Alle am 17.03.2022 veröffentlichten Entscheidungen des BFH (NV)  

Aktenzei-

chen 

Entschei-

dungsdatum 

Stichwort 

I B 83/20 04.01.2022 
Zur Einbeziehung der Ergebnisse anderer Geschäfte in die Veräußerungskosten i.S. 
des § 8b Abs. 2 Satz 2 KStG 

X S 35/21 24.12.2021 
Streitwert für die Anfechtung einer Aufforderung des FA, die Steuererklärung in 
elektronischer Form zu übermitteln 

VI R 26/19 04.11.2021 Pferdehaltung ohne landwirtschaftliche Nutzflächen als gewerbliche Tierhaltung 

     

 

https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210041/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210042/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210043/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210039/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210040/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210038/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210045/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210046/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210044/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210037/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250036/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250032/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250033/
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Alle bis zum 18.03.2022 veröffentlichten Erlasse  

Aktenzeichen Entschei-

dungsdatum 

Stichwort  

IV C 4 - S 
2223/19/10003 :013 

17.03.2022 
Steuerliche Maßnahmen zur Unterstützung der vom Krieg in der Ukraine 

Geschädigten 

III C 3 - S 
7133/21/10001 :001 

15.03.2022 
Umsatzsteuerbefreiung für Ausfuhrlieferungen im nichtkommerziellen Rei-

severkehr 

III C 3 - S 
7133/21/10001 :001 

15.03.2022 

Konsequenzen des Austritts des Vereinigten Königreichs Großbritannien 

und Nordirland aus der Europäischen Union im Zusammenhang mit Aus-

fuhrlieferungen im nichtkommerziellen Reiseverkehr 

IV C 5 - S 
2334/19/10007 :007 

15.03.2022 Abgrenzung zwischen Geldleistung und Sachbezug 

IV C 1 - S 1980-
1/19/10008 :024 

15.03.2022 Anwendungsfragen zum InvStG 2018 

III C 3 - S 
7492/19/10001 :004 

11.03.2022 Neuauflage der Liste der amtlichen Beschaffungsstellen 

BStBl I 2022 S. ... 
(BMF-Schreiben) -
 BStBl I 2022 S. ... 
(gleich lautende 
Erlasse) 

11.03.2022 
Anwendung der bis 10.03.2022 ergangenen BMF-Schreiben und gleich 

lautenden Erlasse 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Abgabenordnung/2022-03-17-Stl-Massnahmen-Unterstuetzung-Ukraine-Geschaedigte.pdf?__blob=publicationFile&v=4
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Abgabenordnung/2022-03-17-Stl-Massnahmen-Unterstuetzung-Ukraine-Geschaedigte.pdf?__blob=publicationFile&v=4
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Merkblaetter/2022-03-15-merkblatt-zur-umsatzsteuerbefreiung-fuer-ausfuhrlieferungen-im-nichtkommerziellen-reiseverkehr-ausfur-abnehmerbescheinigung.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Merkblaetter/2022-03-15-merkblatt-zur-umsatzsteuerbefreiung-fuer-ausfuhrlieferungen-im-nichtkommerziellen-reiseverkehr-ausfur-abnehmerbescheinigung.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2022-03-15-konsequenzen-des-austritts-des-vereinigten-koenigreichs-grossbritannien-und-nordirland-aus-der-EU-im-zusammenhang-mit-ausfuhrlieferungen-im-nichtkommerziellen-reiseverkehr.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2022-03-15-konsequenzen-des-austritts-des-vereinigten-koenigreichs-grossbritannien-und-nordirland-aus-der-EU-im-zusammenhang-mit-ausfuhrlieferungen-im-nichtkommerziellen-reiseverkehr.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2022-03-15-abgrenzung-zwischen-geldleistung-und-sachbezug.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2022-03-15-abgrenzung-zwischen-geldleistung-und-sachbezug.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Investmentsteuer/2022-03-15-anwendungsfragen-zum-investmentsteuergesetz-in-der-am-1-januar-2018-geltenden-fassung-InvStG-2018.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Investmentsteuer/2022-03-15-anwendungsfragen-zum-investmentsteuergesetz-in-der-am-1-januar-2018-geltenden-fassung-InvStG-2018.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2022-03-11-amtliche-beschaffungsstellen-2022.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2022-03-11-amtliche-beschaffungsstellen-2022.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Normenflut/2022-03-11-anwendung-bmf-schreiben-gleich-lautende-erlasse-bis-10-03-2022.html
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Normenflut/2022-03-11-anwendung-bmf-schreiben-gleich-lautende-erlasse-bis-10-03-2022.html
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Normenflut/2022-03-11-anwendung-bmf-schreiben-gleich-lautende-erlasse-bis-10-03-2022.html
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Normenflut/2022-03-11-anwendung-bmf-schreiben-gleich-lautende-erlasse-bis-10-03-2022.html
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Weitere_Steuerthemen/Normenflut/2022-03-11-anwendung-bmf-schreiben-gleich-lautende-erlasse-bis-10-03-2022.html
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1. The Global Base Erosion rules (GloBE Rules) have been developed as part of the solution for 
addressing the tax challenges of the digital economy. They are designed to ensure large multinational 
enterprises (MNEs) pay a minimum level of tax on the income arising in each jurisdiction where they 
operate. The Commentary to the GloBE Rules provides tax administrations and taxpayers with guidance 
on the interpretation and application of those rules. The Commentary is intended to promote a consistent 
and common interpretation of the GloBE Rules that will facilitate co-ordinated outcomes for both tax 
administrations and MNE Groups. The Commentary explains the intended outcomes under the rules and 
clarifies the meaning of certain terms. 


2. This document, which has been prepared by the OECD Secretariat, sets out a number of examples 
that illustrate application of the GloBE Rules. The numbering of the examples is consistent with the relevant 
provisions of the GloBE Rules and the Articles in the Commentary to the GloBE Rules Articles. The 
examples are intended to be used for illustrative purposes only and do not form part of the Commentary. 
Additional examples may be developed and published in the future to illustrate the application of the same 
or other aspects of the GloBE Rules and the explanations given in the Commentary. 


  


Introduction 







6 |   


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2022 
  


Article 2.1.3 


Example 2.1.3 - 1 


Application of Top-down Approach  


1. This example illustrates the application of the top-down approach under Article 2.1.3 in a situation 
where the UPE is not required to apply a Qualified IIR. 


2. A Co is located in Country A and is the UPE of the ABC Group. A Co directly owns B Co 1 and B 
Co 2, both located in Country B. B Co 1 and B Co 2 each hold 50% of the Ownership Interests in C Co, 
which is a Constituent Entity located in Country C. The Ownership Interests of C Co are ordinary common 
stock that carry an equal right to profit distributions and capital. A Co, B Co 1, B Co 2 and C Co are the 
only Constituent Entities in the ABC Group.  


3. A Co, B Co 1 and B Co 2 all have an ETR for the Fiscal Year that is above the Minimum Rate, 
however, C Co is an LTCE located in a Low-Tax Jurisdiction. Of the three jurisdictions, only Country B has 
implemented a Qualified IIR. A diagram illustrating the holding structure and location of the members of 
the ABC Group is set out below. 


A Co


B Co2 B Co1


100%100%


C Co


50% 50%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Not implemented the GloBE Rules
Low-Tax Jurisdiction


 
4. Country C is a Low-Tax Jurisdiction and C Co is a LTCE for the purposes of the GloBE Rules and 
any Top-up Tax determined for C Co under Chapter 5 will therefore be subject to charge under an 
applicable IIR. 


Chapter 2 – Examples 
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5. A Co is the UPE and would have the priority to apply the IIR under Articles 2.1.1 and 2.1.3 if 
Country A had introduced a Qualified IIR. In this case, however, only Country B has introduced a Qualified 
IIR and thus, the Intermediate Parent Entities (B Co 1 and B Co 2) are required to apply the IIR in 
accordance with Article 2.1.2 because the conditions in Article 2.1.3(a) are not met. B Co 1 and B Co 2 
must apply the IIR in accordance with Article 2.1.2 based on their Allocable Share of the Top-up Tax (50% 
each) of C Co. B Co 1 and B Co 2 pay the Top-tax under the IIR equal to the full amount of C Co’s Top-up 
Tax.  


Example 2.1.3 - 2 


Application of Top–down Approach and Offset Mechanism 


1. This example illustrates the application of the top-down approach under Article 2.1.3 in a situation 
where an Intermediate Parent Entity required to apply a Qualified IIR owns an Ownership Interest in 
another Intermediate Parent Entity that is also required to apply a Qualified IIR with respect to the same 
LTCE.  


2. The facts are the same as in example 2.1.3 - 1, except that:  


a. A Co directly holds 80% of the Ownership Interests in B Co 2 with the balance of B Co 2’s 
Ownership Interests held by B Co 1; and 


b. Rather than B Co 1 and B Co 2 each holding 50% of the Ownership Interests of C Co, B Co 1 
has 10% of the Ownership Interests in C Co and B Co 2 holds 90% of the Ownership Interests.  


3. A diagram illustrating the holding structure and location of the members of the ABC Group is set 
out below. 


A Co


B Co 1


B Co 2


C Co


100% 80%


20%


10% 90%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Not implemented the GloBE Rules
Low-Tax Jurisdiction


 
4. In this example, one of the Intermediate Parent Entities (B Co 1) that is required to apply the IIR 
holds some of the Ownership Interests of another Intermediate Parent Entity (B Co 2). However, Article 
2.1.3(b) does not prevent the lower-tier Entity (B Co 2) from applying the IIR because B Co 1 does not own 
a Controlling Interest in B Co 2. Thus, both B Co 1 and B Co 2 are required to apply the IIR under Article 
2.1.2 based on their Allocable Share of the Top-up Tax in accordance with Article 2.2. 
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5. In this case, it is assumed that B Co 2’s Allocable Share of C Co’s Top-up Tax is 90% (based on 
its direct shareholding in C Co) and that B Co 1’s Allocable Share of the Top-up Tax is 28% (10% due to 
its direct ownership and 18% due to its indirect ownership). However, in order to avoid double taxation, 
Article 2.3 requires B Co 1 to reduce the Top-up Tax attributable to its indirect ownership in C Co by the 
amount that will be brought into charge by B Co 2.  


Article 2.1.5  


Example 2.1.5 - 1  


Application of the IIR - POPE 


1. This example illustrates the application of the split-ownership rules and the top-down approach in 
a situation where the UPE and POPE are required to apply a Qualified IIR with respect to the same LTCE.  


2. A Co is located in Country A and is the UPE of the ABCD Group. A Co owns the Controlling 
Interests in three Constituent Entities: B Co, C Co and D Co, respectively located in Countries B, C and D. 
A Co owns 60% of the Ownership Interests in B Co, while the remaining 40% are held by third parties. B 
Co, in turn, wholly owns C Co and C Co wholly owns D Co. The Ownership Interest of B Co, C Co, and D 
Co are ordinary common stock that carry an equal right to profit distributions and capital. A diagram 
illustrating the holding structure and location of the members of the ABCD Group is set out below. 


A Co


B Co


C Co


D Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules
Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


Third Parties


100%


100%


40%


 
3. D Co is located in a Low-Tax Jurisdiction for the purposes of the GloBE Rules and therefore any 
Top-up Tax determined for D Co under Chapter 5 will be subject to charge under an applicable IIR. 


4. In accordance with Article 10.1, a POPE is a Constituent Entity that: (a) owns (directly or indirectly) 
an Ownership Interest in another Constituent Entity of the same MNE Group; and (b) more than 20% of its 
Ownership Interests (in its profits) are held directly or indirectly by persons that are not Constituent Entities 
of the MNE Group. The indirect ownership test does not consider the Ownership Interests owned by non-
Constituent Entities through the UPE. B Co is a POPE because (a) it owns an Ownership Interest in C Co 
and (b) 40% of its Ownership Interests are owned by persons that are not Constituent Entities of the ABCD 
Group. C Co also meets the definition of a POPE because (a) it owns an Ownership Interest in D Co and 
(b) 40% of its Ownership Interests are owned indirectly by persons that are not Constituent Entities of the 
ABCD Group (through B Co). However, D Co is not a POPE because, while 40% of its Ownership Interests 
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are owned indirectly by person that are not Constituent Entities of the MNE Group (through B Co and C 
Co), D Co does not own an Ownership Interest in any Constituent Entity of the MNE Group. 


5. In accordance with Article 2.1.4, a POPE is required to apply the IIR based on its Allocable Share 
of the Top-up Tax of the LTCE notwithstanding that the UPE or an Intermediate Parent Entity is also 
required to apply the IIR. Thus, both B Co and C Co would be required to apply the IIR under Article 2.1.4 
because they have an Ownership Interest in D Co. However, Article 2.1.5 restricts C Co from applying the 
IIR because it is wholly owned by another POPE (B Co). Consequently, B Co applies the IIR in accordance 
with Article 2.1.4 and pays tax equal to 100% of the Top-up Tax of D Co.  


6. The existence of a POPE does not preclude the UPE from also applying a Qualified IIR. However, 
the IIR offset mechanism in Article 2.3 requires the UPE to reduce its Allocable Share of the Top-up Tax 
by the portion that is brought into charge by the POPE. Accordingly, A Co is required to reduce its Allocable 
Share of the Top-up Tax of D Co to zero in accordance with Article 2.3. 


Example 2.1.5 - 2  


Application of the IIR - POPE 


1. This example illustrates the application of the split-ownership rules and the top-down approach 
under Articles 2.1.4 and 2.1.5 in a situation where two POPEs are required to apply a Qualified IIR with 
respect to the same LTCE.  


2. The facts are the same as Example 2.1.5 - 1, except that: 


a. 10% of the Ownership Interest in C Co is held directly by third parties; and 


b. the remaining 90% is still held by B Co.  


3. A diagram illustrating the holding structure and location of the members of the ABCD Group is set 
out below. 


A Co


B Co


C Co


D Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules
Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


Third Parties


90%   10%


100%


40%


Third Parties


 
4. B Co and C Co are POPEs because more than 20% of their Ownership Interests are held by 
persons that are not Constituent Entities of the ABCD Group. B Co is a POPE because 40% of its 
Ownership Interests are held directly by non-Group Members and C Co is also a POPE because 46% of 
its Ownership Interests are held directly (10%) or indirectly (40%*90% = 36%) by third parties .  


5. Under this scenario, however, Article 2.1.5 does not restrict C Co from applying the IIR because it 
is not wholly owned by another POPE.  
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6. Therefore, C Co applies the IIR under Article 2.1.4 with respect to 100% of the Top-up Tax of D 
Co because that is its Allocable Share of the Top-up Tax. In this case, B Co is still required to apply the 
IIR in accordance with Article 2.1.4 (with a different Allocable Share of the Top-up Tax) and is not restricted 
by Article 2.1.5. However, the IIR offset mechanism of Article 2.3 would eliminate any potential double 
taxation due to A Co’s and B Co’s application of the IIR in respect of D Co. 


Article 2.2.3 


Example 2.2.3 - 1  


Allocation of Top-up Tax under the IIR  


1. This example illustrates the computation of the Inclusion Ratio and a Parent Entity’s Allocable 
Share of the Top-up Tax Amount. 


2.  A Co is the UPE of an MNE Group and owns 70% of the Ownership Interests in B Co, a POPE 
located in Country B. The remaining 30% of the Ownership Interests in B Co are owned by persons that 
are not Group Entities. B Co owns 20% of the Ownership Interests in C Co, an LTCE located in Country 
C. A Co directly owns 70% of the Ownership Interests in C Co. A person that is not a Group Entity owns 
the remaining 10% of the Ownership Interests in C Co. A Co owns 100% of the Ownership Interests in D 
Co, an LTCE located in Country D. The Ownership Interest of B Co, C Co, and D Co are ordinary common 
stock that carry an equal right to profit distributions and capital. A diagram illustrating the holding structure 
and location of the members of the MNE Group is set out below.  


A Co


B Co


C Co


D Co


30%        70%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules
Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules
Low-Tax Jurisdiction


Third Parties


100%


Third Parties


10%        20%       70%


 
3. The Top-up Tax computed for Country C and allocated to C Co for the Fiscal Year is 1,000. The 
Top-up Tax computed for Country D and allocated to D Co for the Fiscal Year is 500. The Financial 
Accounting Net Income of C Co and D Co reflected in the Consolidated Financial Statements of A Co is 
18,000 and 0, respectively. C Co’s GloBE Income is 20,000 and D Co’s GloBE Income is 35,000. The 
difference between C Co’s GloBE Income and the income reflected in the Consolidated Financial 
Statements is attributable to 2,000 of expenses that are not taken into account in computing GloBE Income 
or Loss. The difference between D Co’s GloBE Income and its income reflected in the Consolidated 
Financial Statements is attributable to the fact that all of its transactions were conducted with Group Entities 
located outside of Country D.  
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Entity Consolidated income GloBE Income Difference 


C Co 18,000 20,000 2,000 


D Co 0 35,000 35,000 


4. B Co’s Allocable Share of the Top-Up Tax of C Co is computed as follows: 


a. If B Co actually prepared Consolidated Financial Statements pursuant to UPE’s financial 
accounting standard, it would not consolidate the income and expenses of C Co because B Co 
only owns a 20% Ownership Interest in C Co. However, pursuant to Article 2.2.3(a), B Co 
assumes that it owns a Controlling Interest in C Co such that it would be required to consolidate 
its income, expense, assets, liabilities and cash flows with C Co for purposes of the hypothetical 
Consolidated Financial Statements.  


b. The first step in determining B Co’s Inclusion Ratio is computing the amount of GloBE Income 
attributable to Ownership Interests held by “other owners” in accordance with Article 2.2.3, 
which includes the Ownership Interests held by A Co. Under paragraph (d), Ownership Interests 
held by A Co are treated as Ownership Interests held by non-Group Entities for purposes of 
applying the UPE’s financial accounting standard for allocating income to non-Group Entities 
that do not have a Controlling Interest in the LTCE. In this case, 16,000 of the GloBE Income 
is attributed to Ownership Interests held by other owners (2,000 in relation to the 10% owned 
by a person that is not a Group Entity and 14,000 in relation to the 70% owned by A Co).  


c. The second step is to compute B Co’s “Inclusion Ratio” for C Co in accordance with Article 
2.2.2. B Co’s Inclusion Ratio is 20% (= [20,000 GloBE Income – 16,000 other owners’ 
interest] / 20,000 GloBE Income).  


d. The final step is calculating B Co’s Allocable Share of the Top-up Tax of C Co in accordance 
with Article 2.2.1. B Co’s Allocable Share of the Top-up Tax is 200 (= 1,000 Top-up Tax x 20% 
Inclusion Ratio).  


5. A Co’s Allocable Share of the Top-Up Tax of C Co is computed as follows: 


a. The first step is computing the amount of GloBE Income attributable to the Ownership Interests 
held by “other owners” in accordance with Article 2.2.3. In this case, 3,200 of the GloBE Income 
is attributed to Ownership Interests held by other owners (2,000 in relation to the 10% 
Ownership Interests owned directly by non-Group Entities and 1,200 in relation to the 6% 
Ownership Interests indirectly owned by other non-Group Entities through B Co). This amount 
is different from the amount attributed to persons that are non-Group Entities as reflected in the 
Consolidated Financial Statements because Article 2.2 uses the GloBE Income and not the 
Financial Accounting Net Income.  


b. The second step is to compute A Co’s “Inclusion Ratio” for C Co in accordance with Article 
2.2.2. A Co’s Inclusion Ratio is 84% (= [20,000 GloBE Income – 3,200 other owners’ interest] / 
20,000 GloBE Income).  


c. The final step is to calculate A Co’s Allocable Share of the Top-up Tax of C Co in accordance 
with Article 2.2 and Article 2.3. A Co first computes a tentative Allocable Share of the Top-up 
Tax under Article 2.2.1 of 840 (= 1,000 Top-up Tax x 84% Inclusion Ratio). Then, A Co reduces 
its Allocable Share by an amount equal to the portion that is brought to charge under the IIR 
applicable to B Co, or 14% (= B Co 20% x 70%). Thus, A Co’s Allocable Share of the Top-up 
Tax for purposes of applying Chapter 2 is 700 (= 840 tentative Allocable Share – 140 offset). 


6. Finally, A Co’s Allocable Share of the Top-Up Tax of D Co is computed as follows:  
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a. The first step is computing the amount of GloBE Income attributable to Ownership Interests 
held by “other owners” in accordance with Article 2.2.3. In this case, that amount is zero 
because D Co is wholly-owned by A Co.  


b. The second step is to compute A Co’s Inclusion Ratio with respect to D Co. A Co’s Inclusion 
Ratio is 100% (= [35,000 GloBE Income – 0 other owners’ interest] / 35,000 GloBE Income). 
The fact that D Co’s income was eliminated in the actual consolidation process does not 
change the outcome of the hypothetical allocation because Article 2.2.3(c) requires an 
allocation on the basis of the GloBE Income and not the Constituent Entity’s income reflected 
in the Consolidated Financial Statements of A Co.  


c. The final step is to calculate A Co’s Allocable Share of the Top-up Tax of D Co in accordance 
with Article 2.2.1. A Co’s Allocable Share of the Top-up Tax is 500 (= 500 Top-up Tax x 100 
% Inclusion Ratio).  


7. The following table illustrates each Parent Entity’s Allocable Share of the Top-up Tax of each LTCE 
and the Article 2.3 Offset Mechanism. 


 A Co B Co Non-Group Total 


Allocable Share of C 
Co Top-up Tax 


840 200 100 1,140 


Article 2.3 Offset (140) - - (140) 


Allocable Share of D 
Co Top-up Tax 


500 - - 500 


Total Top-up Tax 
allocated 


1,200 200 100 1,500 


Article 2.2.4 


Example 2.2.4 - 1  


Allocation of Top-up Tax under the IIR 


1. This example illustrates the determination of the Inclusion Ratio and the Allocable Share of the 
Top-up Tax in a situation where some of the LTCE’s income is allocated to non-Group Entities under Article 
3.5.3. 


2. Reverse Hybrid Entity is a company incorporated in Country B that is treated as fiscally transparent 
under the tax laws of Country B but not under the tax laws of Country A. A Parent Entity of the MNE Group, 
located in Country A, owns 60% of the Ownership Interests of Reverse Hybrid Entity and the remaining 
40% of the Ownership Interests are owned by non-Group Entities. A diagram illustrating the holding 
structure and location of the members of the MNE Group is set out below. 
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3. 


60%        40%


Country A


Country B
Reverse Hybrid 


Parent Entity


Third Parties


 
4. Prior to the application of Article 3.5.1, Reverse Hybrid Entity’s GloBE Income or Loss is reduced 
by 40%, the amount allocable to non-Group Entities. The remaining 60% of its GloBE Income or Loss is 
allocated to itself pursuant to Article 3.5.1(c). For purposes of determining the Parent Entity’s Allocable 
Share of the Top-up Tax under Article 2.2, Article 2.2.4 provides that Reverse Hybrid Entity’s income does 
not include any income allocated to non-Group Entities under Article 3.5.3. Accordingly, the Parent Entity’s 
Inclusion Ratio for purposes of determining its Allocable Share of the Top-up Tax of Reverse Hybrid Entity 
is 100% after the adjustment pursuant to Article 3.5.3. In other words, because the GloBE Income allocable 
to the non-Group Entities has been removed from the Reverse Hybrid Entity’s GloBE Income pursuant to 
Article 3.5.3, all of the remaining GloBE Income is attributable to the Parent Entity’s Ownership Interest.  


Article 2.3.2  


Example 2.3.2 - 1  


IIR Offset Mechanism – POPE  


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 
where a UPE and a POPE apply a Qualified IIR with respect to the same LTCE. 


2. A Co is the UPE of ABC Group. A Co is located in Country A that directly or indirectly owns 
Controlling Interests in two subsidiary companies: B Co and C Co, respectively located in Countries B and 
C. C Co is an LTCE located in a Low-Tax Jurisdiction. A Co, B Co and C Co are the only Constituent 
Entities in the ABC Group.  


3. A Co has a 60% Ownership Interest in B Co while third parties own the remaining 40%. B Co, in 
turn, wholly owns C Co. The Ownership Interest of B Co and C Co are ordinary common stock that carry 
an equal right to profit distributions and capital. A diagram illustrating the holding structure and location of 
the members of the MNE Group is set out below. 


A Co


B Co


C Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Implemented the GloBE Rules
Low-Tax Jurisdiction


Third Parties


100%


40%
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4. The Top-up Tax of C Co is EUR 10 million. B Co is a POPE because it has Ownership Interests 
in another Constituent Entity of the ABC Group and 40% of its Ownership Interests are held by third parties 
(i.e. non-group Entities). B Co is therefore required to apply the IIR in accordance with Article 2.1.4 because 
it is a POPE that owns an Ownership Interest in a LTCE. A Co is also required to apply the IIR in 
accordance with Article 2.1.1 because it is the UPE. To prevent double taxation, however, Article 2.3.1 
reduces the Top-up Tax that has been allocated to A Co because it owns an Ownership Interest in an 
LTCE (C Co) through a POPE (B Co). The reduction of Top-up Tax is limited to “the portion” of the Top-up 
Tax that has been allocated to the upper-tier Parent Entity (A Co) and that “is brought into charge” by the 
lower-tier Intermediate Parent Entity or POPE (B Co) in accordance with Article 2.3.2.  


5. Therefore, B Co is required to apply the IIR and its Allocable Share of the Top-up Tax is EUR 10 
million. A Co is also required to apply the IIR but its Allocable Share of the Top-up Tax (EUR 6 million) is 
reduced to zero by the Top-up Tax brought into charge by B Co. A table illustrating the numerical results 
of this example is set out below. 


Entity Direct 
Ownership 
Interest in C 
Co  


Indirect 
Ownership 
Interest in C Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR offset  Final Top-up 
Tax Liability 


B Co 100% - 1 EUR 10 million  - EUR 10 million 


A Co - 60% 
(60%*100%) 


0.6 EUR 6 million EUR 6 million EUR 0 


Example 2.3.2 - 2  


IIR Offset Mechanism – POPE  


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 
where a UPE has a direct Ownership Interest in an LTCE and an indirect Ownership Interest in the LTCE 
that is owned through a POPE and both the UPE and the POPE apply a Qualified IIR with respect to the 
LTCE. 


2. The facts are the same as Example 2.3.2 - 1, except that A Co has a 50% direct Ownership Interest 
in C Co while the remaining 50% is held by B Co. The Ownership Interests of B Co and C Co are ordinary 
common stock that carry an equal right to profit distributions and capital. A diagram illustrating the holding 
structure and location of the members of the MNE Group is set out below. 


A Co


B Co


C Co


60%         40%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Implemented the GloBE Rules
Low-Tax Jurisdiction


Third Parties


50% 50%
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3. The Top-up Tax of C Co is EUR 10 million. B Co is required to apply the IIR because it is a POPE 
that owns 50% of an LTCE (C Co). A Co is also required to apply the IIR because it is a UPE that owns, 
directly and indirectly, 80% of an LTCE (C Co). A Co’s Allocable Share of Top-up Tax, however, is reduced 
by an amount equal to the portion that is brought into charge by the lower-tier Parent Entity (B Co). A table 
illustrating the numerical results of this example is set out below. 


Entity Direct 
Ownership 
Interest in C 
Co  


Indirect Ownership 
Interest in C Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR offset  Final Top-up 
Tax liability 


B Co 50% - 0.5 EUR 5 million  - EUR 5 million 


A Co 50% 30% (60%*50%) 0.8 EUR 8 million EUR 3 million EUR 5 million 


Example 2.3.2 – 3  


IIR Offset Mechanism – Intermediate Parent Entity 


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 
where two Intermediate Parent Entities apply a Qualified IIR with respect to the same LTCE. 


2. A Co is the UPE of ABCD Group. A Co is a company located in Country A that owns Controlling 
Interests in three subsidiary companies: B Co, C Co and D Co, respectively located in Countries B, C and 
D. D Co is an LTCE located in a Low-Tax Jurisdiction. A Co, B Co, C Co and D Co are the only Constituent 
Entities in the ABCD Group. Only Countries B and C have implemented the GloBE Rules.  


3. A Co has a 100% Ownership Interest in B Co and a 60% Ownership Interest in C Co. B Co has 
the remaining 40% Ownership Interest in C Co, which is not a Controlling Interest for the purposes of this 
example. C Co, in turn, has a 100% Ownership Interest in D Co. The Ownership Interests of C Co are 
ordinary common stock that carry an equal right to profit distributions and capital. A diagram illustrating the 
holding structure and location of the members of the MNE Group is set out below. 


A Co


B Co


C Co


D Co


100%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules
Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


100%


40%           60%


 
4. The Top-up Tax of D Co is EUR 10 million. The UPE (A Co) is not required to apply the IIR as 
Country A has not implemented the GloBE Rules. 


5. C Co is an Intermediate Parent Entity and is therefore required to apply the IIR in accordance with 
Article 2.1.2 because it owns an Ownership Interest in an LTCE (D Co). C Co’s obligation to apply the IIR 
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is not switched-off under Article 2.1.3 because the Parent Entity holding its Controlling Interests (A Co) is 
not required to apply the IIR.  


6. B Co is also required to apply the IIR because it is an Intermediate Parent Entity that owns 40% 
of an LTCE (D Co) and its Controlling Interests are not held by a Parent Entity that is required to apply the 
IIR (A Co is not required to apply the IIR). B Co’s Allocable Share of the Top-up Tax, however, is reduced 
by the amount that is equal to the portion brought into charge by the lower-tier Parent Entity (C Co) through 
which its Ownership Interest in D Co is held. A table illustrating the numerical results of this example is set 
out below. 


Entity Direct 
Ownership 
Interest in 
D Co  


Indirect Ownership 
Interest in D Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR off-set  Final Top-up 
Tax liability 


A Co - 100% (60%+40%) - - -  


B Co - 40%  0.4 EUR 4 million  EUR 4 million EUR 0 


C Co 100% - 1 EUR 10 million  
- 


EUR 10 million 


Article 2.4.1  


Example 2.4.1 - 1  


Application of the UTPR – Additional Cash Tax Expense (reduction of loss carry-forward) 


1. This example illustrates how to assess whether Constituent Entities located in a UTPR Jurisdiction 
have an additional cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction 
for purposes of applying Article 2.4.1. Assessing whether Constituent Entities have had an additional cash 
tax expense equal to that UTPR Top-up Tax Amount may also be relevant for the purposes of applying 
Article 2.4.2 (availability of the carry-forward mechanism) and 2.6.3 (effect on the UTPR Percentage of a 
UTPR Jurisdiction). 


2. Assume a Constituent Entity in a UTPR Jurisdiction earns revenue of EUR 200 and deductible 
expenses of EUR 300 (loss of EUR 100) in Year 1 and revenue of EUR 200 and deductible expenses of 
EUR 100 (profit of EUR 100) in Year 2. Assume the jurisdiction where the Constituent Entity is located 
allows losses to be carried forward indefinitely. Assume that the UTPR Top-up Tax Amount allocated to 
that jurisdiction is EUR 60 for Year 1, that the jurisdiction has a CIT rate of 20% and that there are no other 
Constituent Entities in that jurisdiction.  


3. The additional cash tax expense is in addition to the amount of additional tax that the Constituent 
Entities would otherwise have been paid under the ordinary domestic rules for calculating their taxable 
income and tax liability. Therefore, the additional cash tax expense is determined by comparing the amount 
of tax that is due after the UTPR adjustment is made with the amount of tax that would have been paid 
under the ordinary domestic rules for calculating taxable income.  


4. The jurisdiction denies EUR 300 of deductions (= 60 / 20%) under its UTPR in order to produce 
an additional tax expense of EUR 60, equal to the UTPR Top-up Tax Amount. In Year 1, the denial of a 
deduction for EUR 300 of expenses results in the elimination of the loss carry-forward of EUR 100 and in 
a profit of EUR 200. On the profit of EUR 200, the Constituent Entity is subject to EUR 40 of tax in respect 
of Year 1, whereas it would not have been liable for any tax in the absence of a UTPR adjustment. The 
EUR 40 of additional tax is the additional cash tax expense incurred in respect of Year 1, and the full 
additional cash tax expense (60) is not paid in Year 1. The EUR 40 of additional tax is lower than the EUR 
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60 of UTPR Top-up Tax Amount allocated to this jurisdiction, but an additional cash tax expense may arise 
in respect of a future year because of the elimination of the loss carry-forward.  


5. In this example, the UTPR adjustment made in respect of Year 1 will result in another additional 
cash tax expense in Year 2. Because the UTPR adjustment has eliminated the loss carry-forward of EUR 
100, the Constituent Entity will have an additional cash tax expense of EUR 20 on the profits generated in 
Year 2. If the loss carry-forward of EUR 100 was not eliminated in Year 1 as a result of the UTPR 
adjustment, it would have offset the taxable income in Year 2 and resulted in no income tax liability in Year 
2 absent the application of the UTPR.  


6. The following table summarises the income tax liability of the Constituent Entity in the UTPR 
Jurisdiction before the UTPR adjustment. 


Before UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


Profit or loss (before UTPR adjustment) (100) 100 


Loss carry-forward generated or (used) (before UTPR adjustment) 100 (100) 


Loss carry-forward balance (before UTPR adjustment) 100 0 


Tax due in the jurisdiction (before UTPR adjustment) 0 0 


7. The following table summarises the income tax liability of the Constituent Entity in the UTPR 
Jurisdiction after the UTPR adjustment. 


After UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 - 


Profit or loss (after UTPR adjustment) 200 100 


Loss carry-forward generated or (used) (after UTPR adjustment) 0 0 


Loss carry-forward balance (after UTPR adjustment) 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 20 


8. The following table illustrates the computations that are made to assess the additional cash tax 
expense that the Constituent Entity had in respect of Year 1 and Year 2.  


Computation of the additional cash tax expense Year 1 Year 2 


[A] Tax due in the jurisdiction (before UTPR adjustment) 0 0 


[B] Tax due in the jurisdiction (after UTPR adjustment) 40 20 


[C] Additional cash tax expense, where [C] = [B] – [A] 40 20 


2. As illustrated in this example, a reduction to loss carry-forward does not result in additional cash tax 
expense until corresponding income has arisen in a subsequent period. On this basis, the additional 
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cash tax expense incurred by the Constituent Entity amounts to EUR 30 in respect of Year 1 and EUR 
20 in respect of Year 2. Therefore, this Constituent Entity has an additional cash tax expense of EUR 
60 over the period. 


Article 2.4.2 


Example 2.4.2 - 1  


Application of the UTPR – Additional Cash Tax Expense (no loss carry-forward) 


1. This example illustrates a situation where the carry-forward mechanism provided under Article 
2.4.2 is necessary for the Constituent Entities located in a UTPR Jurisdiction to have an additional cash 
tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction for the purposes of 
applying Article 2.4.1.  


2. In Example 2.4.1 - 1, the application of the UTPR in Year 1 eliminates the loss that can be carried 
forward to Year 2 and results in an additional cash tax expense over the two-year period that equals the 
UTPR Top-up Tax Amount. Therefore, no additional UTPR adjustment is needed in Year 2.  


3. The facts are the same as in Example 2.4.1 - 1, except that the UTPR jurisdiction does not allow 
the carry forward of losses in the computation of taxable income.  


4. The following table summarises the income tax liability of the Constituent Entity in the UTPR 
Jurisdiction before the UTPR adjustment. 


Before UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


Profit or loss (before UTPR adjustment) (100) 100 


Loss carry-forward (before UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (before UTPR adjustment) 0 20 


5. The following table summarises the income tax liability of the Constituent Entity in the UTPR 
Jurisdiction after the UTPR adjustment made in respect of Year 1. 


After UTPR adjustment made in Year 1 Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 - 


Profit or loss (after UTPR adjustment) 200 100 


Loss carry-forward (after UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 20 


6. In this example, the additional cash tax expense incurred by the Constituent Entity amounts to 
EUR 40 in respect of Year 1 and EUR 0 in respect of Year 2 unless an additional adjustment is made 
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under Article 2.4.2 (see below). There is no additional cash tax expense in Year 2 that results from the 
UTPR adjustment made in Year 1.  


7. Therefore, to impose an additional cash tax expense under the UTPR in Year 2, the UTPR 
Jurisdiction will need to deny another EUR 100 of deductions in Year 2 to increase the profit to EUR 200 
(thereby imposing an additional EUR 20 of tax by virtue of the application of the UTPR). 


8. The following table summarises the income tax liability of the Constituent Entity in the UTPR 
Jurisdiction after the UTPR adjustment made in respect of Year 1 and the additional adjustment made in 
respect of Year 2. 


After UTPR adjustment in Year 1 and 2 Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 100 


Profit or loss (after UTPR adjustment) 200 200 


Loss carry-forward (after UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 40 


9. The following table illustrates the computations that are made to assess the additional cash tax 
expense that the Constituent Entity had in respect of Year 1 and Year 2.  


Computation of the additional cash tax expense Year 1 Year 2 


[A] Tax due in the jurisdiction (before UTPR adjustment) 0 20 


[B] Tax due in the jurisdiction (after UTPR adjustment) 40 40 


[C] Additional cash tax expense, where [C] = [B] – [A] 40 20 


10. In this example, the additional cash tax expense incurred by the Constituent Entity amounts to 
EUR 30 in respect of Year 1 and EUR 20 in respect of Year 2. Therefore, this Constituent Entity has an 
additional cash tax expense of EUR 50 over the period, but, unlike in Example 2.4.1-1, an additional UTPR 
adjustment was necessary in respect of Year 2 to achieve this outcome. This additional adjustment is 
made under Article 2.4.2. 


Article 2.5.3  


Example 2.5.3 – 1  


UTPR Top-up Tax Amount 


1. This example illustrates how to compute the UTPR Top-up Tax Amount under Article 2.5.3. 


2. Assume A Co is the UPE of the ABC Group. A Co is located in Jurisdiction A. A Co directly owns 
100% of B Co, 55% of C Co and 100% of D Co, respectively located in Jurisdictions B, C and D. Assume 
B Co has a 40% Ownership interest in C Co, and that the remaining 5% ownership interests of C Co are 
held by minority shareholders. A diagram illustrating the holding structure and location of the members of 
the ABC Group is set out below.  
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3. Assume C Co is a LTCE and Jurisdictions A and C have not implemented the GloBE Rules 
whereas Jurisdictions B and D both have a Qualified IIR and a Qualified UTPR. Assume the Top-up Tax 
of C Co is EUR 100. 


A Co


B Co


C Co


D Co


100%


Jurisdiction A
Not implemented the GloBE Rules
High-Tax Jurisdiction


Jurisdiction B
Implemented the GloBE Rules
High-Tax Jurisdiction 


Jurisdiction D
Implemented the GloBE Rules
High-Tax Jurisdiction


Jurisdiction C
Not implemented the GloBE Rules
Low-Tax Jurisdiction 


40%


100%


Third Parties5%55%


 
4. A Co is not required to apply a Qualified IIR. B Co’s allocable share of the Top-up Tax of C Co 
equals 40%. Therefore, as provided under Article 2.1.2, B Co is required to apply a Qualified IIR with 
respect to 40% of the Top-up Tax of C Co. B Co is liable for a Top-up Tax of EUR 40. 


5.  A Co’s Ownership Interest in C Co equals to 95% in total (40% indirectly held via B Co and 55% 
directly held). Therefore, not all of A Co’s Ownership Interest in C Co are held by a Parent Entity that is 
required to apply a Qualified IIR with respect to C Co and Article 2.5.3 applies respectively.  


6. Article 2.5.3 provides that the Top-up Tax of EUR 100 of C Co is reduced by the amount of B Co’s 
allocable share of C Co’s Top-up Tax (EUR 40) to compute the UTPR Top-up Tax Amount that is allocated 
under the UTPR. In this example, the UTPR Top-up Tax Amount is EUR 60 (= 100 – 40).  


Article 2.6.4  


Example 2.6.4 – 1 


Allocation of Top-up Tax for the UTPR 


1. This example illustrates the effect of Article 2.6.4 on the UTPR Percentages of the UTPR 
Jurisdictions. 


2. The fact pattern is similar to the one presented in Example 2.5.3 – 1 but B Co does not own any 
Ownership Interest in C Co and A Co holds its Ownership Interest in C Co directly. A diagram illustrating 
the holding structure and location of the members of the ABC Group is set out further below.  
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A Co


B Co


C Co


D Co


100%


Jurisdiction A
Not implemented the GloBE Rules
High-Tax Jurisdiction


Jurisdiction B
Implemented the GloBE Rules
High-Tax Jurisdiction 


Jurisdiction D
Implemented the GloBE Rules
High-Tax Jurisdiction


Jurisdiction C
Not implemented the GloBE Rules
Low-Tax Jurisdiction 


95%


100%


Third Parties
5%


 
3. No Constituent Entity is required to apply a Qualified IIR with respect to the Top-up Tax of C Co 
because Jurisdiction A has not implemented the GloBE Rules and B Co and D Co do not have Ownership 
Interests in C Co. Therefore, the total amount of Top-up Tax is allocated under the UTPR.  


4. Assume the UTPR Top-up Tax Amount in respect of C Co is EUR 100 for each of Fiscal Years 1 
to 4 and that the UTPR Percentages of Jurisdictions B and D are 50% each over the same period based 
on the formula under Article 2.6.1.  


5. For Fiscal Year 1, Jurisdiction B and D are each allocated an amount of Top-up Tax of EUR 50. 
Assume that Jurisdiction B is not able to collect the whole amount of EUR 50 for the taxable year in which 
Fiscal Year 1 ends. Article 2.6.3 provides that Jurisdiction B’s UTPR Percentage is deemed to be zero for 
Year 2 (and following Years) as long as the UTPR Top-Up Tax Amount of EUR 50 allocated to Jurisdiction 
B in Year 1 has not resulted in B Co having an equivalent additional cash tax expense. This means that 
no more UTPR Top-up Tax Amount is allocated to Jurisdiction B until it has been able to impose the 
relevant Tax.  


6. In Fiscal Year 2, Jurisdiction B has a UTPR percentage of zero. As a consequence, the whole 
UTPR Top-up Tax calculated for Fiscal Year 2 (EUR 100) is allocated to Jurisdiction D. Assume that 
Jurisdiction B is again not able to collect the whole amount of UTPR Top-up Tax of EUR 50 (allocated in 
respect of Fiscal Year 1) for the taxable year in which Fiscal Year 2 ends. Further, Jurisdiction D is also 
not able to collect the whole amount of EUR 100 (allocated in respect of Fiscal Year 2) for the taxable year 
in which Fiscal Year 2 ends. As provided in Article 2.6.3, both Jurisdictions B and D would have a UTPR 
percentage of zero for Fiscal Year 3.  


7. However, Article 2.6.4 stipulates that Article 2.6.3 would not apply when it would result in all UTPR 
Jurisdictions’ UTPR percentages being reduced to zero. Pursuant to Article 2.4.2, in Fiscal Year 3, the 
Total UTPR Top-up Tax Amount of EUR 100 is therefore allocated to Jurisdictions B and D in respect of 
their UTPR Percentage based on the formula under Article 2.6.1 (50%/50%) without the application of 
Article 2.6.3. An amount of EUR 50 of Top-up Tax is added to the other UTPR Top-up Tax Amounts that 
are still to be collected by each Jurisdiction.  


8. Finally, assume that all remaining UTPR Top-up Tax Amounts are collected in both Jurisdictions 
for the taxable year in which Fiscal Year 3 ends. In Fiscal Year 4, the UTPR Top-up Tax Amount of 100 is 
allocated to Jurisdictions B and D based on their respective UTPR Percentages determined using the 
formula in Article 2.6.1. 


9. The following table summarises the amount of UTPR Top-up Tax allocated to each Jurisdiction 
under this example. 
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Year UTPR Top-up 
Tax Amount 


Allocation Jurisdiction B Allocation Jurisdiction D 


1 EUR 100 EUR 50 
(UTPR Percentage of 50%) 


EUR 50 
(UTPR Percentage of 50%) 


2 EUR 100 EUR 0  
(UTPR Percentage of 0%) 


EUR 100  
(UTPR Percentage of 100%) 


3 EUR 100 EUR 50 
(UTPR Percentage of 50%)  


EUR 50  
(UTPR Percentage of 50%) 


4 EUR 100 EUR 50 
(UTPR Percentage of 50%) 


EUR 50 
(UTPR Percentage of 50%) 
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Chapter 3 – Examples 


Article 3.2.1(b) 


Example 3.2.1(b) - 1  


Excluded Dividend and Short-term Portfolio Shareholding 


1. This example illustrates how to test the period during which a Portfolio Shareholding was held.  


2. Assume A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. B Co is 
unrelated to A Co. B Co has 10,000 ordinary shares on issue that carry an equal right to profit distributions 
and capital. A Co acquires 200 common shares in B Co on 1 July in Year 1 and acquires an additional 100 
common shares in B Co on 31 March in Year 2. B Co has only one class of shares and distributes a 
dividend of EUR 0.10 per share on 31 December of Year 2. A time line showing the period A Co held the 
two tranches of B Co shares and the receipt of the dividend is set out below. 


Year 1 Year 2 


Jan.-March April -June July – Sept. Oct. – Dec. Jan.-March April -June July – Sept. Oct. – Dec. 


  200 Shares 
     100 Shares 
  1 July  


Acquisition 
200 


 31 March  
Acquisition 


100 


  31 
December 


Dividend 30 


3. A Co is a member of an MNE Group that holds less than 10% of the shares in B Co. Therefore, A 
Co holds a Portfolio Shareholding in B Co at the date the dividend is paid. One hundred of these shares 
are treated as a Short-term Portfolio Shareholding under the GloBE Rules because A Co has held those 
shares for less than 12 months at the dividend date. The dividends received on those shares (10 = 100 
shares x 0.10) will be taken into account in calculating A Co’s GloBE income and only 20 of the dividends 
received by A Co in respect of the remaining 200 shares will be treated as an Excluded Dividend under 
Article 3.2.1(b) of the GloBE Rules. 


Example 3.2.1(b) - 2 


Excluded Dividend and Short-term Portfolio Shareholding 


1. The facts are the same as in Example 3.2.1(b) - 1, except that A Co disposes of 40 B Co shares 
on 30 September in Year 2. In accordance with the Commentary to Article 3.2.1, the sale of B Co shares 
is deemed to be a sale of those shares of the same class of shares that were most recently acquired by A 
Co. Therefore, A Co is treated as having disposed the B Co common shares that were acquired on 31 
March in Year 2. B Co distributes a dividend of EUR 0.10 per share on 31 December of Year 2. A timeline 
showing the period A Co held the B Co shares and the receipt of the dividend is set out below. 
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Year 1 Year 2 


Jan.- March April -June July – Sept. Oct.-Dec. Jan.-March April -June July – Sept. Oct. – Dec. 


  200 Shares 
     60 Shares 
     40 Shares  
  1 July  


Acquisition 
200 


 31 March  
Acquisition 


100 


 30 
September 


Sale 40 


31 
December 


Dividend 26 


2. At the date of the distribution, 60 of the 260 shares that are held are treated as a Short-term 
Portfolio Shareholding under the GloBE Rules because A Co has held those 60 shares for less than 12 
months at the dividend date. The dividend received on those shares (6 = 60 shares x 0.10) will be taken 
into account in calculating A Co’s GloBE income and only 20 of the dividends received by A Co in respect 
of the remaining 200 shares will be treated as an Excluded Dividend under Article 3.2.1 of the GloBE 
Rules. 


Example 3.2.1(b) - 3 


Excluded Dividend and Short-term Portfolio Shareholding 


1. The facts are the same as Example 3.2.1(b) - 1 but assume that A Co disposes of 50 shares on 
31 December of Year 1. In accordance with the Commentary to Article 3.2.1, the sale of B Co shares is 
deemed to be a sale of those shares that were most recently acquired by A Co. In this case A Co is treated 
as having disposed the B Co shares that were acquired on 1 July in Year 1. B Co distributes a dividend of 
EUR 0.10 per share on 31 December of Year 2. A timeline showing the period A Co held the B Co shares 
and the receipt of the dividend is set out below.  


2. At the date of the distribution, 100 of these shares are treated as a Short-term Portfolio 
Shareholding under the GloBE Rules because A Co has held those shares for less than 12 months as at 
the dividend date. The dividend received on these shares (10 = 100 shares x 0.10) will be taken into 
account in calculating A Co’s GloBE income and only 15 of the dividends received by A Co in respect of 
the remaining 150 shares will be treated as an Excluded Dividend under Article 3.2.1 of the GloBE Rules. 


Year 1 Year 2 


Jan.- 
March 


April -
June 


July – Sept. Oct. – Dec. Jan. - March April -
June 


July – 
Sept 


Oct. – Dec. 


  150 Shares 
  50 Shares  100 Shares 


  1 July  


Acquisition 200 


31 December 


Sale 50 


31 March  


Acquisition 100 


 
 Dividend 25 







  | 25 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2022 
  


Article 3.2.1(f)  


Example 3.2.1(f) - 1  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A,  is member of an MNE Group that is subject to the GloBE Rules. A Co 
has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 
tax functional currency and US Dollars for its accounting functional currency. At the start of Year 1, A Co 
holds a non-interest bearing bond with a face value of $1,000. At the beginning of the year the EUR€ : US$ 
exchange rate is €1:$1, however by the end of the year the Euro has strengthened against the US$ and 
the exchange rate is €1:$1.25. The fall in the value of the bond in euro terms (- €200 = [€1,000 / 1.25] - 
€1,000) is taken into account in Year 1 as a deduction for the purposes of calculating A Co’s taxable income 
under Country A law. However there is no change to A Co’s accounting income because the bond is 
denominated in the same currency as the financial accounts.  


2. The table below illustrates the effect of the movement in the exchange rate in Year 1. The table 
on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) while the table on the 
right shows the same calculations for accounting purposes (calculated in dollars). Other income and 
Country A tax are converted based on the year-end exchange rate of €1:$1.25. 


Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income  500 Other income  625 


Foreign currency gain (loss) (200) Foreign currency gain (loss) - 


Total profit 300 Total profit 625 


Country A Tax  60 Country A Tax 75 


ETR 20%  12% 


3. In this case, the strengthening of the Euro results in a decrease in profit for A Co in EUR terms 
(and a corresponding decrease in tax expense), however the financial accounts do not show a foreign 
currency loss on the bond because both the bond and the accounts are denominated in the same currency. 
Accordingly, while A Co’s ETR in its tax functional currency is 20%, the ETR is 12% (i.e. 75/625) in its 
financial accounting functional currency.  


4. The foreign currency loss that arises for tax purposes is attributable to fluctuations in the exchange 
rate between its accounting and tax functional currency. Accordingly, this loss falls within paragraph (a) of 
the definition of Asymmetric Foreign Currency Gains or Losses. The amount of the loss that is recognised 
for tax purposes must be translated into dollars at the relevant exchange rate (€1:$1.25) and then included 
as a negative adjustment to the Financial Accounting Net Income or Loss of A Co. The table below shows 
the effect of including the Asymmetric Foreign Currency Loss in the GloBE ETR calculation. 
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Accounting Functional Currency (Dollars) 


Other income 625 


Asymmetric Foreign Currency Gain (Loss) Adj. (250) 


Total profit 375 


Country A Tax (75) 


ETR 20% 


Example 3.2.1(f) - 2  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A, is member of an MNE Group that is subject to the GloBE Rules. A Co 
has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 
tax functional currency and US Dollars for its accounting functional currency. At the start of Year 1, A Co 
enters into a loan agreement denominated in Euros and at the end of Year 1 it accrues EUR 500 of interest 
expense that translates to $500 interest expense in the Consolidated Financial Statements because the 
EUR€ : US$ exchange rate is €1:$1 for Year 1. 


2. In Year 2, A Co pays EUR 500 of interest expense accrued at the end of Year 1, which translates 
to $625 in the financial accounts because the Euro has strengthened against the US$ and the exchange 
rate is now €1:$1.25. The difference between the amount of interest expense accrued ($500) and the 
amount paid ($625), or $125, is reflected as a foreign currency loss or additional interest expense in the 
Consolidated Financial Statements. However, that difference does not result in any tax gain or loss 
because the loan and the interest expense are denominated in Euros, which is the tax functional currency.  


3. The table below illustrates the effect of the movement in the exchange rate between Year 1 and 
Year 2. The table on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) in 
Year 2 while the table on the right shows the same calculations for accounting purposes (calculated in 
dollars). Other Income and Tax are converted based on the year-end exchange rate of €1:$1.25. 


 
Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income  1,000 Other income  1,250 


Foreign currency gain (loss) - Foreign currency gain (loss) (125) 


Total profit 1,000 Total profit 1,125 


Tax  (200) Tax (250) 


ETR 20%  22.2% 


4. In this case, the strengthening of the Euro results in a foreign currency loss or an increase of 
interest payable for A Co in dollar terms but the tax accounts do not show a foreign currency loss for A Co 
on the interest payable because both the interest payable and the tax accounts are denominated in the 
same currency. Accordingly, while A Co’s ETR when calculated based on its tax accounts is 20%, the ETR 
is 22.2% (i.e. 250/1,125) when calculated based on its financial accounts. 


5. The foreign currency loss that arises for accounting purposes is attributable to fluctuations in the 
exchange rate between its tax and accounting functional currency. Accordingly, this loss falls within 
paragraph (b) of the definition of Asymmetric Foreign Currency Gains or Losses. The amount of the loss 
that is recognised for accounting purposes must be included as a positive adjustment to the Financial 
Accounting Net Income or Loss of A Co. The table below shows the effect of including the Asymmetric 
Foreign Currency Loss in the GloBE Income or Loss and ETR calculation. 
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Accounting Functional Currency (Dollars) 


Other income 1250 


Foreign Currency Gain (Loss) (125) 


Asymmetric Foreign Currency Gain (Loss) Adj. 125 


Total profit 1,250 


Country C Tax (250) 


ETR 20% 


Example 3.2.1(f) - 3  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A, is member of an MNE Group that is subject to the GloBE Rules. A Co 
has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 
tax functional currency and US Dollars for its accounting functional currency. In Year 1, the GBP£ : EUR€ 
exchange rate is £1:€1.1, the GBP£ : US$ exchange rate is £1:$1.8, and the US$ : EUR€ exchange rate 
is $1:€0.61. In Year 1, A Co sells merchandise on account for £100 and accrues a receivable of €110 for 
local tax purposes and a receivable of $180 in the financial accounts.  


2. In Year 2, A Co receives £100 in respect of the receivable recorded in Year 1, which translates to 
€121 and $198 because the British Pound Sterling has strengthened: (i) against the Euro so that the 
exchange rate is now £1:€1.21; and (ii) against the US Dollar so that the exchange rate is now £1:$1.98. 
(In Year 2, the US$ : EUR€ exchange rate remains $1:€0.61.) 


3. The strengthening of the British Pound Sterling results in a €11 (= 121 – 110) gain for tax purposes 
because A Co received British Pounds Sterling worth €121 in respect of a receivable that was recorded at 
€110 in the tax accounts. Furthermore, the strengthening results in a $18 (= 198 - 180) gain for accounting 
purposes because A Co received British Pounds Sterling worth $198 in respect of a receivable that was 
recorded at $180 in the financial accounts. The gain in euro terms, however, is not taken into account for 
the purposes of calculating A Co’s taxable income under Country A law. 


4. The table below illustrates the effect of the movement in the exchange rate between Year 1 and 
Year 2. The table on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) in 
Year 2 while the table on the right shows the same calculations for accounting purposes (calculated in 
Dollars). Other Income and Tax are converted based on the year-end exchange rates of £1:€1.21 and 
£1:$1.98. 


Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income 200 Other income  328 


Foreign currency gain (loss) - Foreign currency gain (loss) 18 


Total profit 200 Total profit 346 


Tax  30 Tax  49 


ETR 15% ETR 14% 


5. In this case, the strengthening of the British Pound Sterling results in an increase of profit for A Co 
in dollar terms. The foreign currency gain that arises for accounting purposes is attributable to fluctuations 
in the exchange rate between a third currency (GBP) and the accounting functional currency of A Co. 
Accordingly, this gain falls within paragraph (c) of the definition of Asymmetric Foreign Currency Gains or 
Losses. Therefore, the amount of the gain that is recognised for accounting purposes must be included as 
a negative adjustment to the Financial Accounting Net Income or Loss of A Co.  
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6. The foreign currency gain that is attributable to fluctuations in the exchange rate between a third 
currency (GBP) and the tax functional currency of A Co falls within paragraph (d) of the definition of 
Asymmetric Foreign Currency Gains or Losses. Paragraph (d) requires an adjustment to the Financial 
Accounting Net Income or Loss when there is a gain or loss attributable to such fluctuations irrespective 
of whether such gain or loss is included in the taxable income of A Co. Accordingly, the amount of the gain 
in respect of the tax functional currency must be translated into the accounting functional currency and 
included as a positive adjustment to the Financial Accounting Net Income or Loss of A Co. The table below 
shows the effect of including the adjustments under paragraphs (c) and (d) of the Asymmetric Foreign 
Currency Gain adjustments under paragraphs (c) and (d) in the GloBE ETR calculation.  


Accounting Functional Currency (Dollars) 


Other Income 328 


Foreign currency gain (loss) 18 


Asymmetric FXGL Adj. (paragraph (c)) (18) 


Asymmetric FXGL Adj. (paragraph (d)) 18  


Total profit 346 


Country A Tax 49 


ETR 14% 


Article 3.2.31  


Example 3.2.3 - 1 


Arm’s Length Requirement for Cross-border Transactions 


1. A Co, which is located in Jurisdiction A, and B Co, which is located in Jurisdiction B, are Constituent 
Entities of the same MNE Group. The nominal tax rate in Jurisdiction A is 25% and Jurisdiction B does not 
impose an income tax on Entities located therein. B Co provides services to A Co in Year 1. The financial 
accounts of A Co reflect an expense of 100 and the financial accounts of B Co reflect income of 100 in 
respect of the transaction. For tax purposes, however, A Co deducts 150 in respect of the services. 


2. Article 3.2.3 requires transactions between Group Entities to be at the same price and consistent 
with the Arm’s Length Principle. Where necessary to prevent double taxation or double non-taxation under 
the GloBE Rules, Article 3.2.3 requires an adjustment to the Financial Accounting Net Income or Loss 
when a Constituent Entity claims an amount of income or expense in a tax return attributable to a controlled 
transaction that differs from the amount reflected in the financial accounts.  


3. In this scenario, A Co reported 150 of expense in its Jurisdiction A tax return for Year 1 and 100 
of expense in its financial accounts for Year 1. B Co reported 100 of income in its financial accounts in 
Year 1. As a result, 50 of the MNE Group’s income is not subject to tax in Jurisdiction A and is not exposed 
to Top-up Tax in Jurisdiction B. To avoid double non-taxation under the GloBE Rules, Article 3.2.3 requires 
A Co to include the 50 of additional expense in the computation of its GloBE Income or Loss for Year 1 
and B Co to include 50 of additional income in the computation of its GloBE Income or Loss for Year 1. 


                                                
1 Examples 3.2.3 – 1, 3.2.3 – 2 and 3.2.3 – 3 do not implicate Article 4.6.1 because the adjustments are made 
contemporaneously with the filing of the relevant tax returns. 
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Example 3.2.3 - 2 


Arm’s Length Requirement for Cross-border Transactions 


1. The facts are the same as in Example 3.2.3 – 1, except that A Co reported 80 of expense from the 
transaction with B Co in its Jurisdiction A tax return in accordance with a unilateral Advance Pricing 
Agreement concluded with Jurisdiction A. 


2. In this scenario, A Co reported 80 of expense in its Jurisdiction A tax return for Year 1 and 100 of 
expense in its financial accounts for Year 1. B Co reported 100 of income in its financial accounts in Year 
1. As a result, A Co is subject to tax in Jurisdiction A on 20 of income that is also exposed to Top-up Tax 
in Jurisdiction B. To avoid double taxation under the GloBE Rules, Article 3.2.3 requires A Co to reduce 
the expense by 20 in the computation of its GloBE Income or Loss and B Co to include 20 less income in 
the computation of its GloBE Income or Loss. 


Example 3.2.3 - 3 


Arm’s Length Requirement for Cross-border Transactions 


1. The facts are the same as in Example 3.2.3 – 1, except that Jurisdiction B has a corporate income 
tax that has a nominal rate of 7.5% and B Co reported 50 of income from the transaction with A Co in 
Jurisdiction B in accordance with a unilateral Advance Pricing Agreement concluded with Jurisdiction B. 


2. In this scenario, B Co reported 50 of income in its Jurisdiction B tax return for Year 1 and 100 of 
income in its financial accounts for Year 1. A Co reported 100 of expense in its Jurisdiction A tax return 
and its financial accounts in Year 1. The 50 of income that is both deducted in A Co’s Jurisdiction A taxable 
income and excluded from B Co’s Jurisdiction B taxable income is exposed to Top-up Tax in Jurisdiction 
B under the GloBE Rules because it is included in B Co’s GloBE Income or Loss. An adjustment to conform 
to B Co’s local tax treatment would cause double non-taxation under the GloBE Rules because the income 
would not be subject to tax in Jurisdiction A or exposed to Top-up Tax in Jurisdiction B. Accordingly, Article 
3.2.3 neither requires not permits an adjustment to the GloBE Income or Loss of A Co nor B Co. 


Article 3.2.6 


Example 3.2.6 - 1 


Election to Spread Capital Gains Over Five Years 


1. A Co is a Constituent Entity of an MNE Group. A Co is incorporated and tax resident in Country A 
and holds Local Tangible Assets. In Year 3, A Co disposed of a Local Tangible Asset and incurred a Net 
Asset Loss of EUR 25. In Year 5, A Co disposed of its remaining Local Tangible Assets for EUR 300. The 
carrying value of the Local Tangible Assets disposed of in Year 5 was EUR 100. As a result, a Net Asset 
Gain of EUR 200 was realised in Year 5. A Co made an Annual Election under Article 3.2.6 with respect 
to the Net Asset Gain in Year 5.  


2. As discussed in the Commentary on Article 3.2.6, with the disposal of its Local Tangible Assets in 
Year 5, A Co realised an Aggregate Asset Gain of EUR 200. Because A Co also had incurred a Net Asset 
Loss of EUR 25 in Year 3, A Co first must allocate EUR 25 of the Aggregate Asset Gain to Year 3 under 
Article 3.2.6 (b). This is because Article 3.2.6(b) provides that Aggregate Asset Gain in the Election Year 
must first be carried-back to the earliest Loss Year and set-off against any Net Asset Loss.  
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3. Then, pursuant to Article 3.2.6(d), A Co must allocate the remaining EUR 175 evenly to each Fiscal 
Year in the Look-back Period, which consists of the four prior Fiscal Years and the Election Year. This 
results in a carry-back of EUR 35 to each Fiscal Year in the Look-back Period.  


4. Article 3.2.6 is an ETR Adjustment Article. Pursuant to Article 5.4.1, A Co’s GloBE Income or Loss, 
ETR and Top-up Tax must be recalculated for each of the prior Fiscal Years in the Look-back Period by 
including all of the Aggregate Asset Gain allocated to each year under Article 3.2.6(d).  


5. The allocation of the Aggregate Asset Gain over the five years of the Look-back Period can be 
summarised as follows: 


Aggregate Asset Gain Year 1 Year 2 Year 3 Year 4 Year 5 / Election year 


EUR 200 EUR 35 EUR 35 EUR 60  EUR 35 EUR 35 


Article 3.2.7  


Example 3.2.7 - 1 


Special Rule for Intra-Group Financing Arrangements 


1. A Co is a Constituent Entity located in Country A where a 10% CIT rate applies. B Co is a 
Constituent Entity of the same MNE Group located in Country B where a 30% CIT rate applies. Prior to 
the transaction described below, the ETR of Country A for the MNE Group is 10% and for Country B is 
30%. 


2. A Co issues an interest bearing instrument to B Co in exchange for cash (i.e., A Co borrows from 
B Co), that is treated as debt for financial account purposes, but as equity for tax purposes in both Country 
A and Country B. As a result, payments on the instrument reduce the GloBE Income or Loss of A Co, while 
not reducing the Country A domestic tax liability of A Co. This is because the interest payments are 
included in income or expense for GloBE purposes, but dividends are not included in income or expense 
for tax purposes in Country A and Country B. Similarly, the payments on the instrument increase the GloBE 
Income or Loss of B Co, while not increasing the Country B domestic tax liability of B Co. As a result of the 
issuance of this instrument, the ETR for GloBE purposes of Country A will be increased and the ETR of 
Country B will be decreased.  


3. This arrangement requires analysis under Article 3.2.7 to determine if it is an Intragroup Financing 
Arrangement. If the arrangement is an Intragroup Financing Arrangement, the operative provisions of 
Article 3.2.7 will apply. 


4. Under Article 10.1, an Intragroup Financing Arrangement is an arrangement entered into between 
two or more members of the MNE Group whereby a High-Tax Counterparty directly or indirectly provides 
credit or otherwise makes an investment in a Low-Tax Entity.  


5. Under Article 10.1, a High-Tax Counterparty is a Constituent Entity that is located in a jurisdiction 
that is not a Low-Tax Jurisdiction or that is located in a jurisdiction that would not be a Low-Tax Jurisdiction 
if its ETR were determined without regard to any income or expenses accrued by that Entity in respect of 
an Intragroup Financing Arrangement. A Low-Tax Jurisdiction is a jurisdiction where the MNE Group has 
Net GloBE Income and is subject to an ETR in that period lower than the Minimum Rate. 


6. B Co is a High-Tax Counterparty because, notwithstanding this transaction, its ETR of 30% 
exceeds the Minimum Rate and therefore is not located in a Low-Tax Jurisdiction. 
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7. Because B Co is a High-Tax Counterparty, it must be determined if A Co is a Low-Tax Entity. A 
Low-Tax Entity means a Constituent Entity located in a Low-Tax Jurisdiction or that would be a Low-Tax 
Jurisdiction notwithstanding the transaction analysed. Since A Co has an ETR of 10% which is lower than 
the Minimum Rate notwithstanding this transaction, A Co is a Low-Tax Entity. 


8. The final step of the Article 3.2.7 analysis is to determine whether, over the expected duration of 
the arrangement, it can be reasonably anticipated that: 


a. the arrangement will increase the amount of expenses taken into account in calculating the 
GloBE Income or Loss of the Low-Tax Entity (A Co); 


b. without resulting in a commensurate increase in the taxable income of the High-Tax Counterparty 
(B Co). 


9. Because the instrument issued between B Co and A Co is treated as interest bearing debt for 
financial accounting purposes, it will increase the amount of expenses taken into account in calculating the 
GloBE Income or Loss of A Co, satisfying the first prong of the test described above. 


10. The second prong of the Article 3.2.7 test is also satisfied because the instrument issued between 
B Co and A Co is treated as equity for tax purposes in Country B and accordingly will not increase the 
taxable income of B Co in Country B. 


11. Since all requirements to apply Article 3.2.7 are met, the interest expense with respect to the 
instrument issued between B Co and A Co shall be excluded from the computation of GloBE Income or 
Loss for A Co. 


Example 3.2.7 - 2 


Special Rule for Intra-Group Financing Arrangements and use of tax attributes that would not 
otherwise be used to increase the ETR of a Low-Tax Entity  


1. The facts are the same as in Example 1, except that the instrument issued between B Co and A 
Co is treated as debt for tax purposes in Country A and Country B. At the time the instrument is issued, A 
Co is highly-levered and cannot deduct any additional interest expense for Country A tax purposes. B Co 
is also highly-levered and has carried forward previously denied interest expense deductions for Country 
B tax purposes sufficient to shelter the interest income with respect to the instrument issued between B 
Co and A Co. 


2. The interest expense incurred by A Co will satisfy the first prong of the Article 3.2.7 test because 
the interest expense increases the amount of expenses taken into account in calculating the GloBE Income 
or Loss of A Co.  


3. The second prong of Article 3.2.7 is also satisfied because there is no commensurate increase in 
the taxable income of B Co. This is because B Co does not incur a commensurate increase in its Country 
B taxable income with respect to the interest income received from A Co given its excess interest expense 
carry-forward. 


4. As in the previous example, since all requirements to apply Article 3.2.7 are met, the interest 
expense with respect to the instrument issued between B Co and A Co shall be excluded from the 
computation of GloBE Income or Loss for A Co  
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Article 3.3.1  


Example 3.3.1 - 1 


Exclusion of International Shipping Income and Qualified Ancillary International Shipping 
Income from GloBE Income or Loss 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 
International Shipping Income provided under Article 3.3 operates. Assume a Constituent Entity has 
Financial Accounting Net Income of EUR 200. This Constituent Entity has an income of EUR 60 that was 
derived from performing an activity that is not covered by Article 3.3. In addition, this Constituent Entity has 
International Shipping Income of EUR 100 and Qualified Ancillary International Shipping Income of EUR 
40. No adjustments other than the exclusion of International Shipping Income and Qualified Ancillary 
International Shipping Income are required to compute the GloBE Income of the Constituent Entity. The 
resulting GloBE Income of the Constituent Entity is EUR 60 (= 200 – (100 + 40)).  


2. The adjustment required under Article 3.3.1 is illustrated in the following table. 


Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 60 


[C] International Shipping Income  100 


[D] Qualified Ancillary International Shipping Income 40 


[E] Adjustment under Article 3.3.1 = [C+D] 140 


GloBE Income = [A] – [E] 60 


Example 3.3.1 - 2 


Exclusion of International Shipping Income and Qualified Ancillary International Shipping 
Income when Qualified Ancillary International Shipping Income exceeds the limitation provided 
under Article 3.3.4 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 
International Shipping Income provided under Article 3.3 operates when the amount of Qualified Ancillary 
International Shipping Income exceeds the limitation provided under Article 3.3.4. The facts are the same 
as in Example 3.3.1 – 1, except that the amount of income that was derived from performing an activity 
that is not covered by Article 3.3 is EUR 40 and the amount of Qualified Ancillary International Shipping 
Income is EUR 60.  


2. Article 3.3.4 provides that the aggregated Qualified Ancillary International Shipping Income of all 
Constituent Entities located in a jurisdiction shall not exceed 50% of those Constituent Entities’ 
International Shipping Income. Therefore, the total amount of Qualified Ancillary International Shipping 
Income is limited to EUR 50 in this example. The resulting GloBE Income of the Constituent Entity is EUR 
50 (= 200 – (100 + 50)).  


3. The adjustment required under Article 3.3.1 is illustrated in the following table. 
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Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 40 


[C] International Shipping Income  100 


[D] Qualified Ancillary International Shipping Income 60 


[D] Negative adjustment under Article 3.3.4 that limits [D] to 
50% x [C] 


(10) 


[E] Adjustment under Article 3.3.1 = [C+D+D] 150 


GloBE Income = [A] – [E] 50 


Example 3.3.1 - 3 


Exclusion of International Shipping Loss and Qualified Ancillary International Shipping Loss 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 
International Shipping Income provided under Article 3.3 operates when they are negative (i.e. they 
generate a Loss).  


2. The facts are the same as in Example 3.3.1 – 1, except that the Constituent Entity has an income 
of EUR 360 that was derived from performing an activity that is not covered by Article 3.3 and that, in 
addition, this Constituent Entity has International Shipping loss of EUR 100 and Qualified Ancillary 
International Shipping loss of EUR 60. Although the Financial Accounting Net Income of the Constituent 
Entity is EUR 200, the GloBE Income of the Constituent Entity is EUR 360 (= 200 - (-100 - 60) = 200 + 
160).  


3. The adjustment required under Article 3.3.1 is illustrated in the following table.  


Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 360 


[C] International Shipping Income  (100) 


[D] Qualified Ancillary International Shipping Income (60) 


[E] Adjustment under Article 3.3.1 = [C+D] (160) 


GloBE Income = [A] – [E] 360 
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Article 4.1.3 


Example 4.1.3 – 1 


Net Basis Taxes  


1. A Co is member of an MNE Group that is subject to the GloBE Rules and it is located in Country 
A, which imposes a 20% corporate income tax. In a Fiscal Year, A Co receives a dividend of 100 that is 
excluded from the computation of GloBE Income or Loss under Article 3.2.1(b). The dividend, however, is 
included in the computation of the taxable income in Country A. 


2. In the same Fiscal year, A Co earns an additional 100 of Country A taxable income that is also 
GloBE Income. Accordingly, for Country A tax purposes, A Co records taxable income of 200 (Dividend of 
100 + Operating Income of 100) and Country A tax of 40 (20% x 200). 


  Year 1 
A Co Domestic Taxable Income:   


Dividend 100  
Operating Income 100  


Total Country A Taxable Income 200  
Country A Tax (20%) 40  


  
A Co GloBE Income:   


Dividend 0  
Operating Income 100  


Total A Co’s GloBE Income 100  


3. Article 4.1.3(a) requires that the amount of current tax expense with respect to income excluded 
from the computation of GloBE Income or Loss must reduce Covered Taxes for a Constituent Entity. 
Accordingly, the Country A tax relating to the dividend that has been excluded for GloBE purposes must 
be removed from the Adjusted Covered Taxes of A Co for GloBE purposes. 


4. To determine the amount of Article 4.1.3(a) reduction attributable to the excluded income, the 
amount of excluded income shall be divided by the taxable income for the jurisdiction and then multiplied 
by the current tax expense. 


5. In this case, there is excluded income of 100 (the dividend received) and taxable income of 200 
(Dividend of 100 + Operating Income of 100). Dividing 100 by 200 results in a 50% reduction of A Co’s 
taxable income in Country A. This percentage is then multiplied by the 40 of A Co’s Country A tax, to 
remove 20 of tax from the Covered Tax computation for A Co. 


6. As a result, for the Fiscal Year, A Co has GloBE Income of 100 (since the dividend is excluded) 
and an ETR of 20% (20 Covered Tax / GloBE Income of 100). 


Chapter 4 – Examples 
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Article 4.1.5 


Example 4.1.5 – 1 


Imposition of top-up tax in loss year 


1. A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. A Co is the only 
Constituent Entity located in Country A. The only tax imposed on A Co under Country A law is corporation 
tax which is imposed at the rate of 15%. Country A provides for the carry-forward of tax losses, which 
allows a taxpayer to carry forward such losses into a subsequent period to be used to reduce taxable 
income in future years.  


2. In Year 1, A Co has income of 120 and expenditure of (220) under the GloBE Rules resulting in a 
total GloBE Loss for the period of (100). However, under the tax laws of Country A, A Co is only treated 
as having taxable income of 100. This is due to the fact that 20 of A Co’s income results from a capital 
gain that is excluded from tax under Country A law. The table below illustrates the tax position of A Co for 
local tax and GloBE purposes. The table on the left shows A Co’s loss as determined for local tax purposes 
while the table on the right shows the same calculation as determined under the GloBE Rules. 


Local Tax   GloBE  


Income  100 Income  100 


  Capital gain excluded under local law  20 


Expenditure (220) Expenditure (220) 


Total Profit (Loss) (120) Total Profit (Loss) (100) 


Tax (Tax benefit) (18) Expected Adjusted Covered Taxes Amount (15) 


3. The local tax loss of A Co is greater than the loss that has been recorded for GloBE purposes. The 
additional tax loss of 20 under Country A law results from the fact that Country A law does not include the 
20 of capital gain (i.e. the additional loss is a permanent difference in respect of a non-economic loss). A 
Co’s tax loss gives rise to a deferred tax asset for financial accounting purposes equal to the tax loss 
multiplied by the corporate tax rate (120 x 15% = 18). The generation of this deferred tax asset is 
incorporated into A Co’s Total Deferred Tax Adjustment Amount under Article 4.4.1 and treated as a 
reduction to A Co’s Adjusted Covered Taxes under Article 4.1.1. When the loss carry-forward is used in a 
subsequent year in Country A, the deferred tax asset is treated as an addition to A Co’s Adjusted Covered 
Taxes under the mechanics of the same provisions. 


4. In a Fiscal Year in which there is no Net GloBE Income for a jurisdiction, if the Adjusted Covered 
Taxes for a jurisdiction are less than zero and less than the Expected Adjusted Covered Taxes Amount, 
the Constituent Entities in that jurisdiction shall be treated as having Additional Current Top-up Tax for the 
jurisdiction under Article 5.4 arising in the current Fiscal Year equal to the difference between these 
amounts. The Expected Adjusted Covered Taxes Amount is equal to the GloBE Income or Loss for a 
jurisdiction multiplied by the Minimum Rate. 


5. In this case A Co has a GloBE Loss and it is the only Constituent Entity located in Country A. This 
means there is no Net GloBE Income in Country A. A Co’s Expected Adjusted Covered Taxes Amount for 
the year is A Co’s GloBE Loss of (100) multiplied by the Minimum Rate of 15% [(100) x 15% = (15)]. 


6.  A Co’s Adjusted Covered Taxes (18) are less than A Co’s Expected Adjusted Covered Taxes 
Amount (15. A Co therefore has additional Top-up Tax of EUR 3 in Year 1 under Article 4.1.5. Imposing 
an immediate tax charge on A Co in Year 1 means that the additional tax asset generated for local tax 
purposes can be recognised in the Adjusted Covered Taxes Amount while preserving the adherence 
between the deferred tax expense of A Co under the financial accounting rules and the GloBE Rules (i.e. 
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the EUR 18 deferred tax asset determined for financial accounting purposes is also used for GloBE 
purposes). Article 4.1.5 thereby ensures that the permanent difference giving rise to the inflated tax loss 
does not result in an overstated ETR for Country A when the deferred tax attribute is later used. 


7. Assume that, in Year 2, A Co has 220 of income and (100) of expenditure resulting in 120 of profit 
that is included in both GloBE Income and taxable income. As A Co uses EUR 120 loss carry-forward 
under local tax rules from Year 1, A Co has 120 of GloBE Income, zero taxable income and zero current 
tax expense in Year 2. The full deferred tax asset of EUR 18, however, is included in the Adjusted Covered 
Taxes in Year 2 under Article 4.4 and no Top-up Tax is expected to arise. 


8. The table below illustrates the tax position of A Co for local tax and GloBE purposes in Year 2. 
The table on the left shows A Co’s position for local tax purposes while the table on the right shows the 
ETR calculation under the GloBE Rules. 


Local Tax   GloBE  


Income  220 Income  220 


Expenditure (100) Expenditure  (100) 


Loss offset (120)   


Total Profit (Loss) 0 Total Profit  120 


  Adjusted Covered Taxes -  18 


  GloBE ETR 15% 


Example 4.1.5 – 2 


Adjusted Covered Taxes 


1. The facts are the same as in Example 4.1.5 - 1, except that:  


a. A Co 1 and A Co 2 are Constituent Entities of an MNE Group that is subject to the GloBE Rules 
and are both located in Country A; 


b. In Year 1, A Co 1 has the same tax implications as A Co (GloBE Loss (100); deferred tax asset 
of 18); and  


c. In Year 1, A Co 2 has a total GloBE Income of 50. 


2. Under this scenario, if the Adjusted Covered Taxes in Country A are less than zero and less than 
the Expected Adjusted Covered Taxes Amount, A Co 1 and A Co 2 are treated as having Additional Current 
Top-up Tax arising in Year 1 and equal to the difference between these two amounts under Article 4.1.5.  


3. A Co 1 and A Co 2’s Expected Adjusted Covered Taxes Amount for Year 1 is equal to the GloBE 
Income or Loss for the jurisdiction multiplied by the Minimum Rate. For this reason, A Co 1’s deferred tax 
asset of (18) has to be added to A Co 2’s Covered Taxes of 7.5 (15% * 50), which results in Adjusted 
Covered Taxes for Country A of (10.5). A Co 1 and A Co 2’s Expected Adjusted Covered Taxes Amount 
for Year 1, is A Co 1 and A Co 2’s GloBE Loss of (50) multiplied by the Minimum Rate of 15% [(50) x 15% 
= (7.5)]. 


4. As the Adjusted Covered Taxes (10.5) are less than zero and less than the Expected Adjusted 
Covered Taxes Amount (7.5), an Additional Current Top-up Tax of 3 arises under Article 4.1.5. The 
Additional Current Top-up Tax of 3 is then allocated to A Co 1 under Article 5.4.3 as A Co 1 recorded an 
Adjusted Covered Taxes amount that is less than zero and less than the GloBE Income or Loss multiplied 
by the Minimum Rate. 


5. A table illustrating the numerical results of this example is set out below. 







  | 37 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2022 
  


 A Co 1 A Co 2 Jurisdictional 
(Country A) 


GloBE Income or (Loss) (100) 50 (50) 


Deferred Tax Asset (18) -  


Covered Taxes - 7.5  


Expected Adjusted Covered Taxes Amount   (7.5) 


Adjusted Covered Taxes Amount (18) 7.5 (10.5) 


Additional Current Top-up Tax   3 


Example 4.1.5 – 3 


Adjusted Covered Taxes 


6. The facts are the same as in Example 4.1.5 - 2, except that Country A has an income tax rate of 
25%.  


7. In this scenario, A Co 2 has Adjusted Covered Taxes of 12.5 (50 * 25%). The Expected Adjusted 
Covered Taxes Amount of Country A in Year 1 remains (7.5) because the GloBE Loss is always multiplied 
by the Minimum Rate (15% * (50)). As the deferred tax asset of A Co 1 was recast at the Minimum Rate in 
accordance with Article 4.4.1, it remains (18) and is added to the Adjusted Covered Taxes of A Co 2 of 
12.5, which results in Adjusted Covered Taxes for Country A of (5.5).  


8. Because the Adjusted Covered Taxes amount for Country A of (5.5) is not less than the Expected 
Adjusted Covered Taxes Amount of (7.5), no adjustment is required in this case under Article 4.1.5. The 
taxes accrued by A Co 2 in Year 1 are sufficient to shelter the permanent difference in A Co 1 from Top-
up Tax. A table illustrating the numerical results of this example is set out below: 


 A Co 1 A Co 2 Jurisdictional 
(Country A) 


GloBE Income or (Loss) (100) 50 (50) 


Deferred Tax Asset (18) -  


Covered Taxes - 12.5  


Expected Adjusted Covered Taxes Amount   (7.5) 


Adjusted Covered Taxes Amount (18) 12.5 (5.5) 


Additional Current Top-up Tax   0 


Example 4.1.5 - 4 


Excluded Dividends under Article 4.1.5 


1. A Co is located in Country A, which imposes a domestic corporate income tax rate of 25%. The 
tax base in Country A is the same as the GloBE base. In a Fiscal Year, A Co receives dividend income of 
100, which is excluded from GloBE Income or Loss under Article 3.2(b). A Co also incurs expenses of 150, 
which directly relate to the dividend income, during the Fiscal Year. Because Article 3.2(b) only excludes 
dividend income, A Co has a GloBE Loss of (150) for the Fiscal Year, since the dividend is excluded. No 
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Top-up Tax under Article 4.1.5 will arise, because the Expected Adjusted Covered Taxes Amount for A Co 
is (22.5) and the actual deferred tax asset established for GloBE purposes is also (22.5) (i.e., the domestic 
tax loss of (150) multiplied by the 15% Minimum Rate).  


Article 4.3.3  


Example 4.3.3 - 1 


Adjusted Covered Taxes (CFC Tax push-down limitation) 


1. A Co is a Constituent Entity of a MNE Group in Country A. Country A imposes a 25% CIT rate and 
has a Controlled Foreign Company (CFC) Tax Regime which imposes Taxes on shareholders in respect 
of Passive Income derived by foreign (CFC) subsidiaries.  


2. A Co wholly owns B Co, which is located in Country B. Country B imposes a 5% CIT rate. B Co is 
the only Constituent Entity located in Country B. 


3. In Year 1, B Co has GloBE Income of EUR 100, of which EUR 50 is Passive Income that is subject 
to the CFC Tax Regime of Country A.  


4. Country A imposes its CFC charge on the EUR 50 of Passive Income earned by B Co. This CFC 
charge is computed by applying the Country A CIT rate of 25% to the Passive Income earned by B Co, 
less any applicable foreign tax credit (FTC). Accordingly, the Country A CFC charge is 10 ((25% x 50) – 
(5% x 50)). A Co has no other operating income in Year 1. The table below illustrates the tax calculation 
for both A Co and B Co. 


A Co (Country A)    B Co (Country B)   
Country A Income    Country B Income   


Operating Income 0  Operating Income 50 
CFC Inclusion (B Co) 50  Passive Income 50 


Total Taxable Income 50  Total Taxable Income 100 
         
Country A Tax    Country B Tax   


Tax on Operating Income (25%) 0  Tax on Operating Income (5%) 2.5 
Tax on CFC Inclusion (25%) 12.5  Tax on Passive Income (5%) 2.5 
Foreign Tax Credit (CFC Inclusion) -2.5  Total Country B Tax 5 
Total Country A Tax* 10    


*Entirely attributable to CFC inclusion since there is no other 
income    


 


5. The amount of any CFC Taxes included in the financial accounts of a direct or indirect Constituent 
Entity-owner on its share of the Controlled Foreign Company’s income is allocated to such CFC under 
Article 4.3.2(c). The allocation of CFC Taxes, however, is subject to the limitations of Article 4.3.3.  


6. Under Article 4.3.3, the allocation of CFC Taxes is limited to the lesser of:  


(a) the actual amount of Covered Taxes in respect of such Passive Income; or  


(b) the Top-up Tax Percentage that applies in the subsidiary jurisdiction, multiplied by the amount 
of the subsidiary’s Passive Income that is includible under the CFC Tax Regime.  


For the purposes of this formula, the Top-up Tax Percentage is determined without regard to the 
Covered Taxes to be allocated to the subsidiary under the CFC Tax Regime. 
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7. The maximum amount of CFC Taxes that can be allocated from Country A to Country B (to 
increase its ETR) under Article 4.3.3 is therefore computed as follows: 


• Step 1: the Top-up Tax Percentage for Country B is determined without regard to any Covered 
Taxes of the Constituent Entity-owner on such Passive Income. This amount is 10% (15% - 
5%). 


• Step 2: the Top-up Tax Percentage calculated under Step 1 is multiplied by the amount of the 
Constituent Entity’s Passive Income includible under the CFC Tax Regime of Country A. This 
amount is EUR 5 (10% x EUR 50). 


• Step 3: the lesser of the Step 2 amount or the actual CFC Taxes with respect to the Passive 
Income is allocated to B Co. 


8. In this case the Step 2 amount is 5, while the actual CFC Tax amount is 10. Therefore, Covered 
Tax of 5 may be allocated under Article 4.3.3 from Country A to Country B. Absent the limitation in Article 
4.3.3, Article 4.3.2 (c) would have allocated the full CFC Tax of EUR 10 to Country B. Article 4.3.3 ensures 
that the CFC Tax allocated from Country A to Country B is sufficient to reach the Minimum Rate with 
respect to the income brought into charge under the CFC Tax Regime. The remaining Covered Tax of 
EUR 5 in Country A stays with A Co and is included in its Adjusted Covered Taxes for purposes of 
determining the ETR in Country A. The table below illustrates the GloBE Calculations after Application of 
Article 4.3.3: 


 
A Co (Country A)    B Co (Country B)   
GloBE Income 0  GloBE Income 100 


       50 
Covered Taxes    Covered Taxes   


Country A Tax 10  Country B Tax 5 


CFC Tax Allocated to Country B -5  
CFC Tax Allocated from Country 


A 5 
Total Country A Adjusted Covered 
Taxes 5  


Total Country B Adjusted Covered 
Taxes 10 


ETR -  ETR 10% 
Top-up Tax -  Top-up Tax 5 


Article 4.4.1  


Example 4.4.1 - 1 


Total Deferred Tax Adjustment Amount – generation of tax credits 


1. A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. A Co is the only 
Constituent Entity located in Country A. The only tax imposed on A Co under Country A law is corporation 
tax which is imposed at the rate of 25%. The tax base of Country A is the same as the GloBE tax base. 
Country A has a minimum tax regime that provides at least 17% corporate income tax must be paid in a 
taxable year. 


2. In Year 1, A Co earns GloBE Income of 100 in Country A. The initial tax liability for A Co is therefore 
25 but Country A provides an incentive tax credit to A Co of 15. Because of the Country A minimum tax 
regime, only 8 of the incentive tax credit may be used in Year 1 given the 17% minimum rate requirement. 
The remaining 7 of incentive tax credit is available for carry-forward to a future tax year. A Co therefore 
pays 17 of Country A tax in Year 1 and carries-forward an excess credit of 7. 
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3. In Year 2, A Co earns GloBE Income of 100 and has an initial tax liability in Country A of 25. A Co 
applies its remaining 7 tax credit carry-forward from Year 1 and pays 18 of Country A tax in Year 2.  


4. Because Article 4.4.1(e) excludes deferred tax expense with respect to the generation and use of 
tax credits, the carry-forward of 7 generated in Year 1 does not give rise to a deferred tax asset for GloBE 
purposes, and therefore does not reduce the Adjusted Covered Taxes for Country A in Year 1. Applying 
the same rule, the use of the credit carry-forward of 7 in Year 2 does not increase Adjusted Covered Taxes 
for Country A in Year 2. As a result, the Country A ETR is 17% in Year 1 (17/100) and 18% in Year 2 
(18/100). A table illustrating the numerical results of this example is set out below. 


 Year 1 Year 2 


GloBE Income/ (Loss) 100  100  


Country A Tax (25%) (25) (25) 


Tax Credit Generated 15  0  


Carry-forward Tax Credit Applied 0  7  


Minimum Tax Adjustment (7) 0  


Final Country A Tax (17) (18) 


Country A ETR 17% 18% 


Top-up Tax 0  0  


Excess Tax Credit Carry-forward 7 0 


5. Absent the rule in Article 4.4.1(e), the Country A results would have been distorted by the 
generation of excess tax credits in Year 1, as the credit carry-forward would give rise to a deferred tax 
asset that would otherwise reduce Adjusted Covered Taxes below the Minimum Rate. 
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Article 5.3.7 (a)  


Example 5.3.7 - 1 


Substance-based Income Exclusion 


1. This example illustrates the application of the Substance-based Income Exclusion in the situation 
in which a Flow-through Entity has Eligible Payroll Costs and Eligible Tangible Assets.  


2. A Co is located in Country A and is the UPE of the AB Group. A Co owns 50% of the Ownership 
Interests of B Co 1 and 100% of the Ownership Interests of B Co 2. The remaining Ownership Interests of 
B Co 1 are held by B Co 2 (45%) and non-Group Entities (5%).  


3. Furthermore, B Co 1 is a Flow-through Entity and conducts business operations in Country B. A 
Co has a PE in Country B as a result of the business being carried out by B Co 1 in Country B. A Co, B 
Co 1, B Co 2 and the PE are Constituent Entities of the AB Group.  


4. B Co 1 earns EUR 1,000 of GloBE Income in Year 1, incurs EUR 200 of Eligible Payroll Costs in 
respect of employees that work in Country B and has EUR 400 of Eligible Tangible Assets located in 
Country B.  


A Co


B Co 2


100% 


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Third Parties


5%                50%                    45%


PE


B Co  1


 
5. B Co 1’s GloBE Income is reduced and allocated as follows. First, B Co 1’s GloBE Income is 
reduced by EUR 50, the amount allocable to persons that are not Group Entities, under Article 3.5.3. Next, 
EUR 500 of B Co 1’s GloBE Income is allocated to the PE in accordance with Article 3.4 and reduced from 


Chapter 5 - Examples 
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its GloBE Income under Article 3.5.1 (a). Finally, the remaining EUR 450 of B Co 1’s GloBE Income is 
allocated to B Co 2 under Article 3.5.1 (b). 


6. B Co 1’s Eligible Payroll Costs and Eligible Tangible Assets are allocated as follows. 50% of B Co 
1’s Eligible Payroll Costs (EUR 100) and Eligible Tangible Assets (200) are allocated to the PE under 
Article 5.3.6. Under Article 5.3.7(a), 45% of B Co 1’s Eligible Payroll Costs (EUR 90) and Eligible Tangible 
Assets (EUR 180) are then allocated to B Co 2 because B Co 2 is located in Country B. The remainder of 
B Co 1’s Eligible Payroll Costs (EUR 10) and Eligible Tangible Assets (EUR 20) are not included in the 
computation of a Constituent Entity’s Substance-based Income Exclusion under Article 5.3.7 (c). 


Article 5.5.2  


Example 5.5.2 - 1  


De minimis exclusion – short Fiscal Years taken into account in the average 


1. This example illustrates how the computation of the Average GloBE Revenue and Average GloBE 
Income is adjusted in the situation where there is a short Fiscal Year.  


2. Assume the ABC Group uses the calendar year as its Fiscal Year and has only one Constituent 
Entity in Jurisdiction B, B Co. B Co was created on 1 July in Year 1 and it had GloBE Revenue of EUR 1 
million and a GloBE Income of EUR 50,000 in Year 1. Assume that in Year 2, B Co has GloBE Revenue 
of EUR 1 million and a GloBE Income of EUR 100,000. In Year 3, B Co has GloBE Revenue of EUR 3 
million and a GloBE Loss of EUR 200,000. B Co only generates GloBE Revenue, GloBE Income, and 
GloBE Loss in Jurisdiction B. This example illustrates how the computation is performed and assesses 
whether the Top-up Tax for B Co may be deemed to be zero for Fiscal Year 3.  


3. The computation of the average amounts under Article 5.5.2 relies on the assumption that Fiscal 
Years have the same duration. If one Fiscal Year is shorter, the average shall be computed by adjusting 
the corresponding GloBE Revenue and GloBE Income (or Loss) calculations in proportion to the period 
covered by the short Fiscal Year over a 12 month period. Therefore, in Year 1, as B Co’s GloBE Revenue 
and GloBE Income were only realized over 6 months (1 July - 31 December), the GloBE Revenue and the 
GloBE Income of Year 1 will be multiplied by 2 (= 12/6) for the purposes of determining the average annual 
GloBE Revenue and GloBE Income.  


4. The computation of the average is made as follows: 


5. The three-year Average GloBE Revenue for this jurisdiction is:  
(2 x 1 million)  +  1 million +  3 million


3
=  EUR 2 million 


And the three-year Average GloBE Revenue or Loss for this jurisdiction is: 
(2 x 50,000)  +  100,000 + (−200,000)


3
= EUR 0 


6. The Average GloBE Revenue of Jurisdiction B is less than EUR 10 million and the Average GloBE 
Income or Loss of Jurisdiction B is less than EUR 1 million. As a consequence, the Top-up Tax for B Co 
shall be deemed to be zero for Year 3 if the Filing Constituent Entity elects for it under the GloBE Rules. 
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Article 6.2.1 (e)  


Example 6.2.1 - 1  


Constituent Entities joining and leaving an MNE Group 


1. ABC Group sells all the shares of its wholly-owned Constituent Entity, C Co, to DEF Group at a 
price of EUR 200 on 30 September in Year 2. C Co holds a single asset, which is an Eligible Tangible 
Asset that has a carrying value of EUR 100 as recorded for the purposes of preparing ABC Group’s 
Consolidated Financial Statements at the end of Year 1 (which is also the carrying value at the beginning 
of the Year 2). The carrying value of the asset at the end of Year 2 is EUR 20 because C Co claimed EUR 
80 of depreciation in respect of the asset during the period that it was owned by ABC Group in Year 2. The 
Fiscal Years end in December. 


2. The computation of the carrying value of the asset for purposes of Article 5.3.4 has to be based 
on the average of the carrying value at the beginning and ending of the Reporting Fiscal Year as recorded 
for purposes of preparing the Consolidated Financial Statements of the UPE (see Article 5.3.5). Under 
Article 6.2.1(e), the carrying value must be adjusted proportionally to the length of the relevant Fiscal Year 
that C Co was a member of the ABC Group. The carrying value of the asset for ABC Group is therefore 
EUR 45 [((EUR 100+EUR 20)/2) x (9/12)].  


3. In the case of DEF Group, the carrying value of the Eligible Tangible Asset of the acquired C Co 
at the beginning of the Reporting Fiscal Year (Year 2) is zero. However, at the end of Year 2 the carrying 
value is EUR 200 because the UPE’s Consolidated Financial Statements reflect the fair value of the asset 
based on the indirect acquisition cost of the asset adjusted for accumulated depreciation by the DEF 
Group. Taking into account the carrying value of the asset at the beginning and end of DEF Group’s 
Reporting Fiscal Year (Year 2) and the length of Year 2 that C Co was a member of the DEF Group, the 
carrying value of the asset under Article 6.2.1(e), is equal to EUR 25 [((EUR 0+EUR 200)/2) x (3/12)].  


Chapter 6 - Examples 







44 |   


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2022 
  


Article 7.1.1 (a)  


Example 7.1.1(a) - 1  


Ultimate Parent Entity that is a Flow-through Entity 


1. A Co is a Flow-through Entity that is the UPE of an MNE Group. A Co is located in Country A and 
has a Fiscal Year that ends on 31 January. Person 1 is an individual tax resident in Country A while Person 
2 is an individual tax resident in Country B. Person 1 and Person 2 each hold a 50% of the Ownership 
Interests in A Co. For the Fiscal Year ended 31 January Year 1, A Co reports EUR 140,000 of income both 
for domestic income tax and GloBE purposes.  


2. Under the tax laws of Country A, EUR 70,000 of A Co’s income is included in the taxable income 
of Person 1 for the calendar year ended 31 December Year 1. The computation of the taxable income of 
Person 1 also includes a loss of EUR 50,000 from another business conducted in Country A. The taxable 
income of Person 1 under the tax laws of Country A is EUR 20,000 (= 70,000 – 50,000) and Person 1 is 
subject to tax in Country A at a rate of 20% on such taxable income.  


3. Under the tax laws of Country A, Person 2 is treated as having a PE in Country A and the taxable 
income of that PE includes EUR 70,000 of A Co’s taxable income. Person 2 is subject to tax in Country A 
at a rate of 20% on the income of its PE for the calendar year ended 31 December Year 1.  


4. A Flow-Through Entity that is the UPE reduces its GloBE Income pursuant to Article 7.1.1(a)(i) by 
the amount of GloBE Income attributable to an Ownership Interest if (1) the holder is subject to tax on that 
income for a taxable period that ends within 12 months of the end of the MNE Group’s Fiscal Year and (2) 
the holder of the Ownership Interest is subject to tax on the full amount of such income at a nominal rate 
that equals or exceeds the Minimum Rate. 


5. Person 1 is subject to tax on his/her share of A Co’s GloBE Income for a taxable period that ends 
on 31 December Year 1, which is within 12 months of the end of A Co’s Fiscal Year ended on 31 January 
Year 1, notwithstanding that payment of Person 1’s tax liability is not due within 12 months of the end of A 
Co’s Fiscal Year. Further, Person 1 is subject to tax on his/her share of A Co’s GloBE Income at a nominal 
rate that equals or exceeds the Minimum Rate. Person 1 is subject to tax on the full amount of such income 
notwithstanding that he/she was allowed to offset his/her share of A Co’s GloBE Income with a loss from 
another business in computing his/her Country A taxable income. Accordingly, A Co reduces its GloBE 
Income for the Fiscal Year ended 31 January Year 1 pursuant to Article 7.1.1(a)(i) by EUR 70,000 in 
respect of the Ownership Interests held by Person 1. A Co will reduce its Covered Taxes proportionately 
under Article 7.1.3. 


6. Person 2 is subject to tax on his/her share of A Co’s GloBE Income for a taxable period that ends 
within 12 months of the end of A Co’s Fiscal Year. Person 2 is also subject to tax on the full amount of 
such income at a nominal rate that equals or exceeds the Minimum Rate. Accordingly, A Co reduces its 
GloBE Income for the Fiscal Year ended 31 January Year 1 pursuant to Article 7.1.1(a)(i) by EUR 70,000 


Chapter 7 – Examples 
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in respect of the Ownership Interests held by Person 2. A table illustrating the results of this example is set 
out below. 


Example 7.1.1(a) - 2  


UPE that is a Flow-through Entity 


1. C Co is a Flow-through Entity and a Tax Transparent Entity that is the UPE of an MNE Group. C 
Co is located in Country C where a 5% CIT rate applies. C Co’s taxable income and GloBE Income for the 
Fiscal Year ended on 31 December Year 1 is EUR 200,000. The Adjusted Covered Taxes of C Co on its 
income are EUR 10,000 (= 5%* EUR 200,000) and such taxes meet the definition of Covered Taxes (see 
Article 4.2).  


2. Person 3 is an individual tax resident in Country C that holds a 50% Ownership Interest in C Co. 
Person 3’s share of C Co’s income for Year 1 is EUR 95,000 (= 50% * [EUR 200,000 – 10,000]). Person 
3 is subject to a nominal 11% personal income tax rate on a calendar year basis. Person 3’s share of C 
Co’s income for the Fiscal Year ended on 31 December Year 1 is included in Person 3’s Country C taxable 
income for the calendar year that ended 31 December Year 1. Person 3 is not entitled to reduce its Country 
C tax imposed on its share of C Co’s income as a result of Country C taxes imposed on such income. 


3. C Co cannot reduce its GloBE Income pursuant to subparagraph (i) of Article 7.1.1(a) because the 
personal income tax rate applicable to Person 3 is 11%, which is a nominal rate below the Minimum Rate. 
However, a Flow-Through Entity that is the UPE reduces its GloBE Income pursuant to subparagraph (ii) 
of Article 7.1.1(a) by the amount of GloBE Income attributable to an Ownership Interest if (1) the holder is 
subject to tax on that income for a taxable period that ends within 12 months of the end of the MNE Group’s 
Fiscal Year and (2) it can reasonably be expected that the aggregate amount of Adjusted Covered Taxes 
of the UPE and Taxes of the holder of the Ownership Interest on such income equals or exceeds the 
amount that results from multiplying the full amount of such income by the Minimum Rate (see Article 7.1.1 
(a)(ii)). 


4.  Person 3 is reasonably expected to pay EUR 10,450 of Taxes (= 11% * EUR 95,000 after-tax 
income of C Co) in Country C. The sum of the Taxes paid by Person 3 and C Co on the EUR 100,000 of 
GloBE Income attributable to Person 3 is EUR 15,450 (= EUR 10,450 paid by Person 3 + EUR 5,000 paid 
by C Co), which exceeds the amount (EUR 15,000) that results from multiplying the full amount of such 
income by the Minimum Rate (EUR 100,000 * 15%). C Co will therefore reduce its EUR 200,000 GloBE 
Income in Year 1 by the EUR 100,000 GloBE Income attributable to Person 3’s Ownership Interest. C Co 
will reduce its Covered Taxes proportionally under Article 7.1.3. A table illustrating the numerical results of 
this example is set out below. 


 Person 1 Person 2 


GloBE Income 70,000 70,000 


Tax at Minimum Rate 15% 15% 
Nominal Rate 20% 20% 


GloBE Income reduction Article 7.1.1 (a)(i) Yes Yes 


 EUR 


GloBE Income 100,000 


Tax at Minimum Rate 15,000 
Taxes (C Co) 5,000 


Taxes (Person 3) 10,450 
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5. C Co would not have been entitled to reduce its GloBE Income if Person 3 was granted a tax credit 
in Country C equal to the amount of Taxes paid by C Co. In that case, it would not be reasonable to expect 
the aggregate amount of Taxes (EUR 11,000) paid by Person 3 (EUR 6,000) and C Co (EUR 5,000) to 
equal or exceed the amount that results from multiplying the full amount of GloBE Income by the Minimum 
Rate. A table illustrating the numerical results of this paragraph is set out below. 


Article 7.1.4  


Example 7.1.4 - 1  


UPE that is a Flow-through Entity  


1. A Co is the UPE of ABC Group. A Co is a Flow-through Entity and a Tax Transparent Entity created 
in Country A with two owners, each of whom holds 50% of its Ownership Interests. A Co conducts business 
operations in Countries A and B. The place of business through which A Co carries out business operations 
in Country B creates a PE in Country B. Overall, A Co generated GloBE Income of EUR 300 in Countries 
A and B during a Fiscal Year.  


2. Under the rules of Articles 3.4 and 3.5, EUR 100 of A Co’s income is allocated to a PE located in 
Country B (see Article 3.5.1 (a)). Country B imposes tax on the owners of A Co in respect of the EUR 100 
income allocated to PE at a 15% nominal rate and each owner paid EUR 7.5 of tax to Country B (total EUR 
15).  


3. In Country B, the holders of A Co’s Ownership Interests are subject to tax at a nominal rate that 
equals the Minimum Rate and it is reasonable to expect that the EUR 7.5 tax paid by each holder equals 
the amount of each holders’ share of the PE’s income multiplied by the Minimum Rate, or EUR 7.5 (= 50 
income x 15% Minimum Rate). Accordingly, PE’s GloBE Income is reduced by EUR 100 in Country B 
pursuant to Article 7.1.4.  


  


Aggregate Taxes 15,450 


GloBE Income reduction Article 7.1.1 (a)(ii) Yes 


 EUR 


GloBE Income EUR 100,000 


Tax @ Minimum Rate EUR 15,000 
Taxes (C Co) EUR 5,000 


Taxes (Person 3) EUR 6,000 


Aggregate Taxes EUR 11,000 


GloBE Income reduction Article 7.1.1 (a)(ii) No 
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4. A table illustrating the numerical results of this example is set out below. 


Article 7.3  


Example 7.3.4 - 1 


Eligible Distribution Tax Regime  


1. A Co is a Constituent Entity of an MNE Group and it is located in a jurisdiction with an Eligible 
Distribution Tax Regime. Distributions (and deemed distributions) are subject to tax at a 15% rate. An 
election pursuant to Article 7.3.1 is made for Year 1, Year 2, and Year 3 with respect to the jurisdiction. A 
Co makes no actual or deemed distributions in Year 1, Year 2, or Year 3. 


2. In Year 1, A Co earns GloBE Income of EUR 100 and records Deemed Distribution Tax of EUR 
15 pursuant to Article 7.3.2(a). Accordingly, the balance of the Deemed Distribution Tax Recapture 
Account at the end of Year 1 is EUR 15 (see Article 7.3.4). 


3. In Year 2, A Co incurs a Net GloBE Loss of EUR 120. Under Article 7.3.3, the Net GloBE Loss is 
multiplied by the Minimum Rate (i.e., EUR 120 x 15% = EUR 18) and EUR 15 is applied to reduce the 
Deemed Distribution Tax Recapture Account to EUR 0 (Article 7.3.3(b)). The excess over the Deemed 
Distribution Tax Recapture Account, EUR 3 (= EUR 18 – EUR 15), is added to a Recapture Account Loss 
Carry-forward.  


4. In Year 3, A Co earns GloBE Income of EUR 100 and Deemed Distribution Tax of EUR 15 is 
recorded to achieve the Minimum Rate (see Article 7.3.2(a)). The Deemed Distribution Tax Recapture 
Account is increased by EUR 15 and then reduced by EUR 3, the balance of the Recapture Account Loss 
Carry-forward from Year 2, leaving a balance of EUR 12 in the Deemed Distribution Tax Recapture 
Account established for Year 3. 


 Year 1 Year 2 Year 3 


GloBE Income (or Loss) EUR 100 (EUR 120) EUR 100 


Tax at Minimum Rate EUR 15 (EUR 18) EUR 15 


Deemed Distribution Tax Recapture Account  EUR 15 EUR 0 EUR 12 


Recapture Account Loss Carry-forward EUR 0 EUR 3 EUR 0 


 


 A Co Country B 


Allocation income  EUR 100 


Tax rate 15% 
Tax paid EUR 15 


Tax above/(below) Minimum Rate EUR 0 


Tax reduction Article 7.1.4 Yes 
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Urteil vom 04. November 2021, VI R 22/19 
Wirtschaftlicher Arbeitgeber bei konzerninterner internationaler Arbeitnehmerentsendung


ECLI:DE:BFH:2021:U.041121.VIR22.19.0


BFH VI. Senat


EStG § 1 Abs 4 , EStG § 38 Abs 1 S 1 , EStG § 38 Abs 1 S 2 , EStG § 38 Abs 3 , EStG § 41a , EStG § 42d Abs 1 Nr 1 , EStG § 49 
Abs 1 Nr 4 Buchst c , LStDV § 1 Abs 2 , EStG § 19 , DBA CHE Art 15 Abs 4 , EStG § 18 , EStG VZ 2012 , EStG VZ 2013 , EStG 
VZ 2014 , EStG VZ 2015 


vorgehend Thüringer Finanzgericht , 13. Dezember 2018, Az: 3 K 795/16


Leitsätze


1. Im Falle einer konzerninternen internationalen Arbeitnehmerentsendung wird das aufnehmende inländische 
Unternehmen zum wirtschaftlichen Arbeitgeber i.S. von § 38 Abs. 1 Satz 2 EStG, wenn es den Arbeitslohn für die ihm 
geleistete Arbeit wirtschaftlich trägt, der Einsatz des Arbeitnehmers bei dem aufnehmenden Unternehmen in dessen 
Interesse erfolgt, der Arbeitnehmer in den Arbeitsablauf des aufnehmenden Unternehmens eingebunden und dessen 
Weisungen unterworfen ist.


2. Das wirtschaftliche Tragen des Arbeitslohns ersetzt in den Fällen des § 38 Abs. 1 Satz 2 EStG die für den zivilrechtlichen 
Arbeitgeberbegriff erforderliche arbeits- bzw. dienstvertragliche Bindung zwischen Arbeitgeber und Arbeitnehmer, auf der 
die Zahlung des lohnsteuerpflichtigen Arbeitslohns (zivilrechtlich) im Regelfall beruht. Unbeschadet dessen muss die 
entsandte Person nach allgemeinen Grundsätzen als Arbeitnehmer des wirtschaftlichen Arbeitgebers anzusehen sein.


Tenor


Auf die Revision der Klägerin wird das Urteil des Thüringer Finanzgerichts vom 13.12.2018 - 3 K 795/16 aufgehoben.


Die Sache wird an das Thüringer Finanzgericht zur anderweitigen Verhandlung und Entscheidung zurückverwiesen.


Diesem wird die Entscheidung über die Kosten des Verfahrens übertragen.


Tatbestand


I.


1 Die in der Schweiz ansässige A AG (AG) war die alleinige Gesellschafterin der Klägerin und Revisionsklägerin 
(Klägerin). Die AG und die Klägerin schlossen unter dem ...2009 eine "Dienstleistungsvereinbarung" (DV). Ausweislich 
dieser DV verfügte die Klägerin infolge erheblicher Restrukturierungen, verbunden mit Personalabgängen auf allen 
Stufen, seinerzeit nicht über ausreichende Personalressourcen, um die Führung der Gesellschaft sicherzustellen. Nach 
der DV bestand vor allem bei der Geschäftsführerfunktion eine Vakanz, die dringend geschlossen werden müsse und 
nur von einer mit der Branche vertrauten Person ausgeübt werden könne. Die Klägerin und die AG vereinbarten 
deshalb, dass die AG der Klägerin mit B einen Geschäftsführer zur Verfügung stellte. B, der seinen Wohnsitz in der 
Schweiz hatte, war gleichzeitig Verwaltungsrat der AG und CEO der Unternehmensgruppe.


2 Die Handlungsverantwortung für B lag nach § 2 DV uneingeschränkt bei der Klägerin; B sollte im Namen, im Auftrag 
und auf Risiko der Klägerin handeln. Jegliche Mitverantwortung der AG wurde ausdrücklich abbedungen. Unbeschadet 







etwaiger Regressansprüche gegen die AG sollte die Klägerin gegenüber Dritten so haften, wie sie haften würde, wenn 
die Leistungen durch eigenes Personal erbracht würden.


3 Nach § 3 DV entsprach die Vergütung (Entschädigung), die die Klägerin an die AG zu leisten hatte, derjenigen, die 
auch an einen unabhängigen Dritten zu zahlen gewesen wäre (einschließlich gesetzlicher Sozialversicherungen und 
Arbeitgeberbeiträge). Das von dem vorhergehenden Geschäftsführer bezogene Gehalt (zuzüglich Sozialleistungen) galt 
dabei als Vergleichsbasis. Die AG verzichtete ausdrücklich (und bis auf weiteres) auf eine Gewinnmarge. Konkret 
vereinbarten die Klägerin und die AG Monatspauschalen (ausgenommen Auslagenersatz) in Höhe von ... €. Die Höhe 
der Monatspauschalen konnte jederzeit, jedoch unter Beachtung einer Ankündigungsperiode von drei Monaten, 
angepasst werden.


4 Die DV konnte ohne Einhaltung einer Frist von beiden Vertragspartnern gekündigt werden. Sie unterstand nach § 6 DV 
Schweizer Recht.


5 B wurde am ...2009 im Handelsregister als Geschäftsführer der Klägerin eingetragen. Die Vergütungen, die B von der 
AG bezog, blieben auch nach seiner Bestellung zum Geschäftsführer der Klägerin im Wesentlichen unverändert.


6 Im Rahmen einer bei der Klägerin für die Zeit von Juli 2012 bis Oktober 2015 (Streitzeitraum) durchgeführten 
Lohnsteuer-Außenprüfung vertrat die Prüferin die Auffassung, die Zahlungen, die die Klägerin an die AG gemäß der 
DV für die Tätigkeit des Geschäftsführers B geleistet habe, seien dem deutschen Lohnsteuerabzug zu unterwerfen. Die 
Klägerin sei nach § 38 Abs. 1 Satz 2 des Einkommensteuergesetzes (EStG) wirtschaftliche Arbeitgeberin des B, der in 
der Bundesrepublik Deutschland (Deutschland) gemäß § 49 Abs. 1 Nr. 4 Buchst. c EStG beschränkt steuerpflichtig sei. 
Die Einkünfte seien nach Art. 15 Abs. 4 des Abkommens zwischen der Bundesrepublik Deutschland und der 
Schweizerischen Eidgenossenschaft zur Vermeidung der Doppelbesteuerung auf dem Gebiete der Steuern vom 
Einkommen und vom Vermögen (DBA CHE) im Inland zu versteuern.


7 Der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) folgte der Auffassung der Prüferin und erließ einen 
entsprechenden Haftungsbescheid.


8 Das Finanzgericht (FG) wies die hiergegen nach erfolglosem Vorverfahren erhobene Klage mit den in Entscheidungen 
der Finanzgerichte 2019, 1205 veröffentlichten Gründen ab.


9 Mit der Revision rügt die Klägerin die Verletzung formellen und materiellen Rechts.


10 Sie beantragt sinngemäß,
das Urteil des FG sowie die Einspruchsentscheidung vom 09.12.2016 aufzuheben und den Haftungsbescheid über 
Lohnsteuer und sonstige Lohnabzugsbeträge vom 10.05.2016 dahin zu ändern, dass die Vergütungen für die 
Tätigkeit des entsandten Geschäftsführers B nicht der deutschen Lohnsteuer unterliegen.


11 Das FA beantragt,
die Revision zurückzuweisen.







Entscheidungsgründe


II.


12 Die Revision der Klägerin ist begründet. Sie führt zur Aufhebung des angefochtenen Urteils und zur 
Zurückverweisung der nicht entscheidungsreifen Sache an die Vorinstanz zur anderweitigen Verhandlung und 
Entscheidung (§ 126 Abs. 3 Satz 1 Nr. 2 der Finanzgerichtsordnung --FGO--). Deren Feststellungen lassen keine 
abschließende Beantwortung der Frage zu, ob das FA die Klägerin mit dem angefochtenen Haftungsbescheid zu 
Recht als wirtschaftliche Arbeitgeberin des B wegen Lohnsteuer und Solidaritätszuschlag in Anspruch genommen 
hat.


13 1. Nach § 42d Abs. 1 Nr. 1 EStG haftet der Arbeitgeber für die Lohnsteuer, die er bei jeder Lohnzahlung vom 
Arbeitslohn für Rechnung des Arbeitnehmers einzubehalten und abzuführen hat.


14 2. Arbeitgeber im Sinne des Lohnsteuerrechts ist grundsätzlich derjenige, dem der Arbeitnehmer die Arbeitsleistung 
schuldet, unter dessen Leitung er tätig wird oder dessen Weisung er zu befolgen hat (Umkehrschluss aus § 1 Abs. 2 
der Lohnsteuer-Durchführungsverordnung --LStDV--). Dies ist regelmäßig der Vertragspartner des Arbeitnehmers aus 
dem Dienstvertrag (zivilrechtlicher Arbeitgeber, s. Senatsurteile vom 19.02.2004 - VI R 122/00, BFHE 205, 216, BStBl 
II 2004, 620, und vom 13.07.2011 - VI R 84/10, BFHE 234, 204, BStBl II 2011, 986, Rz 15).


15 Das FG ist zu Recht davon ausgegangen, dass die Klägerin nicht zivilrechtliche Arbeitgeberin des B war. Zwischen ihr 
und B bestand kein (abhängiges) Beschäftigungsverhältnis, kraft dessen B der Klägerin seine Arbeitskraft gegen ein 
(Arbeits-)Entgelt schuldete. Hierüber besteht zwischen den Beteiligten auch kein Streit. Der Senat sieht insoweit 
daher von weiteren Ausführungen ab.


16 3. Nach § 38 Abs. 1 Satz 2 EStG (in der im Streitzeitraum geltenden Fassung) ist inländischer Arbeitgeber in den 
Fällen der Arbeitnehmerentsendung auch das in Deutschland ansässige aufnehmende Unternehmen, das den 
Arbeitslohn für die ihm geleistete Arbeit wirtschaftlich trägt; Voraussetzung hierfür ist nicht, dass das Unternehmen 
dem Arbeitnehmer den Arbeitslohn im eigenen Namen und für eigene Rechnung auszahlt.


17 a) Diese Regelungen gelten insbesondere auch im Bereich der Entsendung von Arbeitnehmern zwischen 
verbundenen Unternehmen. Sie greifen auch dann ein, wenn ein Arbeitnehmer bei einem verbundenen Unternehmen 
(entsendendes Unternehmen) angestellt ist und abwechselnd sowohl für dieses als auch für ein weiteres 
verbundenes Unternehmen (aufnehmendes Unternehmen) arbeitet, wobei das aufnehmende dem entsendenden 
Unternehmen den von diesem gezahlten Arbeitslohn anteilig ersetzt. In einem solchen Fall sind ggf. sowohl das 
entsendende als auch das aufnehmende Unternehmen (lohnsteuerrechtlich) Arbeitgeber des betreffenden 
Arbeitnehmers, so dass dessen Arbeitslohn anteilig von den verschiedenen Arbeitgeber-Unternehmen gezahlt wird.


18 b) Allerdings wird das inländische aufnehmende Unternehmen nicht allein schon dadurch zum wirtschaftlichen 
Arbeitgeber, dass es dem entsendenden Unternehmen den Arbeitslohn erstattet, der auf die im Inland ausgeübte 
Tätigkeit entfällt. Voraussetzung für die wirtschaftliche Arbeitgeberstellung i.S. von § 38 Abs. 1 Satz 2 EStG ist 
vielmehr außerdem, dass der Einsatz des Arbeitnehmers bei dem aufnehmenden Unternehmen in dessen Interesse 
erfolgt und dass der Arbeitnehmer in den Arbeitsablauf des aufnehmenden Unternehmens eingebunden und dessen 
Weisungen unterworfen ist (s. Urteil des Bundesfinanzhofs --BFH-- vom 23.02.2005 - I R 46/03, BFHE 209, 241, BStBl 
II 2005, 547, unter II.4.d; Schreiben des Bundesministeriums der Finanzen --BMF-- vom 03.05.2018 - 
IV B 2-S 1300/08/10027, 2018/0353235, BStBl I 2018, 643, Rz 132 ff.).







19 c) Das wirtschaftliche Tragen des Arbeitslohns ersetzt in den Fällen des § 38 Abs. 1 Satz 2 EStG die für den 
zivilrechtlichen Arbeitgeberbegriff sonst erforderliche arbeits- bzw. dienstvertragliche Bindung zwischen Arbeitgeber 
und Arbeitnehmer, auf der die Zahlung des lohnsteuerpflichtigen Arbeitslohns durch den Arbeitgeber an den 
Arbeitnehmer (zivilrechtlich) im Regelfall beruht. Dies ändert aber nichts daran, dass die betreffende Person (nach 
allgemeinen Grundsätzen) auch als Arbeitnehmer des (wirtschaftlichen) Arbeitgebers anzusehen sein muss. Der 
wirtschaftliche Arbeitgeber ist ebenso wie der zivilrechtliche Arbeitgeber lohnsteuerrechtlicher Arbeitgeber und 
damit gemäß § 38 Abs. 3 EStG zur Einbehaltung und nach § 41a EStG zur Anmeldung und Abführung der Lohnsteuer 
verpflichtet. Der Lohnsteuerabzug kommt nach § 38 Abs. 1 Satz 1 EStG aber nur bei Einkünften aus 
nichtselbständiger Arbeit vom Arbeitslohn in Betracht, also bei Einkünften von (lohnsteuerrechtlichen) 
Arbeitnehmern.


20 4. Nach diesen Maßstäben kann die Vorentscheidung keinen Bestand haben.


21 a) Im Streitfall stand B nach den unangefochtenen und den Senat gemäß § 118 Abs. 2 FGO bindenden tatsächlichen 
Feststellungen des FG nur in einem Anstellungsverhältnis zu der AG, von der er für seine Arbeitsleistungen vergütet 
wurde. Für die Klägerin wurde B --wie vorstehend ausgeführt-- hingegen ohne Geschäftsführerdienstvertrag und 
auch ohne weitere Vergütung kraft seiner Bestellung zu deren Geschäftsführer tätig.


22 Nach § 3 DV zahlte die Klägerin der AG eine Monatspauschale in Höhe von ... €, wobei die Vergütung (Entschädigung) 
derjenigen entsprechen sollte, die auch an einen unabhängigen Dritten zu zahlen gewesen wäre (einschließlich 
gesetzlicher Sozialversicherungen und Arbeitgeberbeiträge). Das FG hat angenommen, die Klägerin habe mit der 
vorgenannten Monatspauschale den Arbeitslohn des B wirtschaftlich anteilig getragen. Diese Annahme ist von den 
tatsächlichen Feststellungen der Vorinstanz jedoch nicht hinreichend gedeckt. Das FG hat bei seiner diesbezüglichen 
Beurteilung rechtsfehlerhaft nicht alle maßgeblichen Umstände des Streitfalls berücksichtigt.


23 aa) Zur Beantwortung der Frage, ob das in Deutschland ansässige aufnehmende Unternehmen den Arbeitslohn für 
die ihm geleistete Arbeit wirtschaftlich trägt, ist auf den wirtschaftlichen Gehalt und die tatsächliche Durchführung 
der zugrunde liegenden Vereinbarungen abzustellen (s.a. BMF-Schreiben in BStBl I 2018, 643, Rz 128).


24 (1) Zivilrechtlich beruhten die von der Klägerin an die AG geleisteten Monatspauschalen auf der zwischen diesen 
Beteiligten geschlossenen DV. Hiernach entfielen die von der Klägerin nach § 3 DV zu zahlenden Monatspauschalen 
auf die Gestellung des B als Geschäftsführer. Dienstleistungspflichten der AG --neben der in § 1 DV ausdrücklich 
vereinbarten Personalgestellung-- sollten durch die DV nach deren § 5 nicht begründet werden. Abweichendes hat 
das FG nicht festgestellt und wurde von den Beteiligten auch nicht geltend gemacht.


25 (2) Entgegen der Auffassung der Vorinstanz kann (allein) aus den vereinbarten und von der Klägerin an die AG 
gezahlten Monatspauschalen aber nicht geschlossen werden, dass die Klägerin durch diese Zahlungen den von der 
AG an B geleisteten Arbeitslohn, soweit er auf die Geschäftsführertätigkeit für die Klägerin entfiel, in Höhe von ... € 
wirtschaftlich trug.


26 Das FG hat den Inhalt des zwischen der AG und B abgeschlossenen Arbeitsvertrags nicht festgestellt. Es steht folglich 
weder fest, welche Arbeitsleistungen B der AG schuldete, noch, in welcher genauen Höhe er von der AG hierfür 
Arbeitslohn bezog. Darüber hinaus hat das FG keinerlei Feststellungen zu den Tätigkeiten und deren zeitlichem 
Umfang getroffen, die B als Geschäftsführer der Klägerin im Streitzeitraum ausgeübt hatte. Damit lässt sich auch 
nicht feststellen, ob und falls ja, in welchem Umfang die Klägerin mit den von ihr an die AG gezahlten 







Monatspauschalen denjenigen Teil des von der AG an B gezahlten Arbeitslohns ersetzt hat, der wirtschaftlich auf die 
Arbeit des B als Geschäftsführer der Klägerin entfiel.


27 § 3 DV ist zwar zu entnehmen, dass sich die zwischen der Klägerin und der AG vereinbarte Monatspauschale an dem 
von dem vorherigen Geschäftsführer der Klägerin bezogenen Gehalt (zuzüglich Sozialleistungen) orientierte. Hieraus 
ergibt sich aber nicht, dass die Monatspauschalen nach ihrem wirtschaftlichen Gehalt auch in einer Beziehung zu 
dem von der AG an den Kläger gezahlten Arbeitslohn standen, den die Klägerin der AG --nach Auffassung der 
Vorinstanz-- durch Zahlung der Monatspauschalen (teilweise) ersetzt haben soll. Eine Vereinbarung dahingehend, 
dass die Klägerin der AG den an B gezahlten Arbeitslohn (teilweise) zu erstatten hatte, enthält die DV gerade nicht. 
Die DV stellt auch sonst keine Verbindung zwischen den Monatspauschalen und den Bezügen her, die B von der AG 
erhielt. Der Inhalt der DV bestätigt damit nicht (ohne weiteres) die Annahme des FG, dass die Klägerin der AG mit 
den Monatspauschalen den Teil des an B ausgezahlten Arbeitslohns ersetzt hat, der wirtschaftlich auf dessen 
Tätigkeit als Geschäftsführer der Klägerin entfiel (s. dazu auch BFH-Urteil in BFHE 209, 241, BStBl II 2005, 547, unter 
II.4.). Die DV lässt vielmehr auch eine Auslegung dahingehend zu, dass die AG der Klägerin unbeschadet der 
Regelung in § 5 DV die Übernahme der Geschäftsführung durch Gestellung des Geschäftsführers B nach § 1 DV im 
Rahmen eines Dienstleistungsvertrags schuldete und die Klägerin der AG diese vertraglich ausdrücklich vereinbarte 
(Dienst-)Leistung durch Zahlung der Monatspauschalen zu vergüten hatte. Der Arbeitslohn des B wäre dann lediglich 
ein Preisbestandteil der Monatspauschalen gewesen, die die Klägerin der AG für die geschuldete Dienstleistung, also 
die Übernahme der Geschäftsführung durch B, schuldete (s.a. BMF-Schreiben in BStBl I 2018, 643, Rz 131).


28 bb) Der Senat kann mangels hinreichender tatsächlicher Feststellungen des FG zum wirtschaftlichen Gehalt der von 
der Klägerin an die AG gezahlten Monatspauschalen nicht selbst die Würdigung vornehmen, ob und falls ja, in 
welchem Umfang die Klägerin durch die Zahlung der Monatspauschalen den Arbeitslohn wirtschaftlich trug, den die 
AG ihrerseits dem B schuldete, soweit er wirtschaftlich auf die Geschäftsführertätigkeit des B bei der Klägerin entfiel. 
Die Vorinstanz erhält durch die Zurückverweisung der Sache Gelegenheit, die erforderlichen Feststellungen unter 
Berücksichtigung der vorstehend dargelegten Rechtsauffassung des Senats nachzuholen.


29 b) Darüber hinaus tragen die Feststellungen des FG auch nicht dessen Auffassung, dass B die Geschäftsführertätigkeit 
für die Klägerin als deren Arbeitnehmer ausgeübt hat.


30 Im Streitfall kann B als beschränkt Steuerpflichtiger zwar Einkünfte aus nichtselbständiger Arbeit gemäß § 49 Abs. 1 
Nr. 4 Buchst. c EStG von der Klägerin als seiner (wirtschaftlichen) Arbeitgeberin bezogen haben. Nach dieser 
Vorschrift sind inländische Einkünfte im Sinne der beschränkten Steuerpflicht (§ 1 Abs. 4 EStG) insbesondere 
Einkünfte aus nichtselbständiger Arbeit (§ 19 EStG), die als Vergütungen für eine Tätigkeit als Geschäftsführer einer 
Gesellschaft mit Geschäftsleitung im Inland bezogen werden. Der Senat kann auf der Grundlage der tatsächlichen 
Feststellungen des FG aber nicht abschließend beurteilen, ob B --wie es die oben dargelegten Rechtsmaßstäbe 
verlangen-- nach allgemeinen Grundsätzen auch als Arbeitnehmer der Klägerin anzusehen war.


31 aa) Das FG ist insoweit zunächst allerdings zu Recht davon ausgegangen, dass der Einsatz des B als Geschäftsführer 
der Klägerin (auch) in deren Interesse lag. Das FG hat diesbezüglich insbesondere auf die Einleitung der DV 
abgestellt, nach der die Klägerin seinerzeit nicht über ausreichende Personalressourcen verfügte, um die Führung 
der Geschäfte sicherzustellen, wobei vor allem hinsichtlich der Geschäftsführerfunktion eine Vakanz bestand, die 
dringend durch eine mit der Branche vertraute Person geschlossen werden musste. Die Vorinstanz hat ferner 
zutreffend darauf hingewiesen, dass die Klägerin nach § 2 DV die Handlungsverantwortung und das Risiko der 
Geschäftsführertätigkeit des B trug. Die daraus abgeleitete (rechtliche) Würdigung des FG ist jedenfalls möglich und 
auch nicht von Rechtsfehlern beeinflusst. Die Besetzung der Geschäftsführerposition liegt typischerweise vorrangig 
im eigenen Interesse der Gesellschaft, hinter das dasjenige des Anteilseigners --hier der AG-- in der Regel zurücktritt. 
Konkrete Anhaltspunkte dafür, dass der Einsatz des B als Geschäftsführer der Klägerin ausnahmsweise in erster Linie 







im Interesse der AG (als Gesellschafterin der Klägerin) erfolgte, hat das FG weder festgestellt noch wurden sie von 
den Beteiligten substantiiert vorgetragen.


32 bb) Die Ansicht des FG, B sei in den Arbeitsablauf der Klägerin eingebunden gewesen, ist indessen nicht frei von 
Rechtsfehlern.


33 Das FG hat hierzu ausgeführt, B sei als Geschäftsführer der aufnehmenden GmbH stets in deren Hierarchie 
eingebunden, weil er an der Spitze dieser Hierarchie stehe. Das zusätzliche Kriterium der Weisungsgebundenheit 
gelte nur für andere Arbeitnehmer, nicht aber für Geschäftsführer. Diese Auffassung der Vorinstanz ist 
rechtsfehlerhaft.


34 (1) Bei Organen juristischer Personen ist zwischen der Organstellung und dem ihr zugrunde liegenden 
Anstellungsverhältnis zu unterscheiden (BFH-Urteil vom 20.10.2010 - VIII R 34/08, Rz 23, m.w.N.). Bestellung und 
Abberufung als Vertretungsorgan sind ausschließlich körperschaftliche Rechtsakte, durch die gesetzliche und 
satzungsgemäße Kompetenzen übertragen oder entzogen werden. Dagegen ist die Anstellung zum Zweck des 
Tätigwerdens als Vertretungsorgan regelmäßig ein schuldrechtlicher gegenseitiger Vertrag. Ob das 
Anstellungsverhältnis ein Arbeitsverhältnis ist, richtet sich nach den allgemeinen Kriterien zur Abgrenzung 
selbständiger von nichtselbständiger Tätigkeit. Abzustellen ist deshalb auch bei der Beurteilung der Tätigkeit des 
GmbH-Geschäftsführers vornehmlich auf die Umstände des Einzelfalls und nicht auf dessen organschaftliche 
Stellung (BFH-Urteil vom 20.10.2010 - VIII R 34/08, Rz 23, m.w.N.).


35 (2) Im Streitfall bestand kein (Geschäftsführer-)Dienstvertrag zwischen der Klägerin und B. Aus den Feststellungen 
des FG lässt sich auch sonst nicht entnehmen, dass B (vertraglichen) Regelungen mit der Klägerin oder mit der AG 
unterworfen war, denen z.B. Aussagen zu bestimmten Arbeitszeiten, zu persönlicher Abhängigkeit und 
Weisungsgebundenheit gegenüber der Klägerin zu entnehmen sind und die damit auf eine Eingliederung des B in 
den Betrieb der Klägerin hindeuten können. Bei dieser Sachlage ist die Würdigung des FG schon deshalb lücken- und 
damit rechtsfehlerhaft, weil ein konkreter Umfang der (erforderlichen) Geschäftsführungstätigkeit des B für die 
Klägerin nach den bisherigen Feststellungen der Vorinstanz nicht erkennbar ist. Für einen GmbH-Geschäftsführer 
können sich je nach Einzelfall zudem auch aus der Organstellung und dem Gesellschaftsvertrag hinsichtlich der 
laufenden Geschäfte unterschiedliche Verpflichtungen ergeben, die bei der Prüfung der Eingliederung des 
Geschäftsführers in den Betrieb der GmbH von Bedeutung sein können.


36 Ferner hat das FG nicht beachtet, dass die Beteiligungsquote des B an der AG und deren Stellung als 
Alleingesellschafterin der Klägerin ebenfalls Anlass geben können, die Tätigkeit des B als Geschäftsführer der 
Klägerin als selbständige zu beurteilen. Denn die Beteiligungsquote kann im Rahmen der steuerlichen Beurteilung 
zumindest als Indiz für eine selbständige Tätigkeit herangezogen werden (s. BFH-Urteil vom 20.10.2010 - 
VIII R 34/08, Rz 29), insbesondere wenn dienstvertragliche Vereinbarungen zwischen Geschäftsführer und GmbH 
--wie im Streitfall-- fehlen. Auch hierzu mangelt es an hinreichenden tatsächlichen Feststellungen des FG und einer 
entsprechenden tatrichterlichen Würdigung.


37 (3) Das FG wird daher im zweiten Rechtsgang auch die Frage, ob B als Arbeitnehmer der Klägerin in den 
Arbeitsablauf des aufnehmenden Unternehmens eingebunden und deren Weisungen unterworfen war, nochmals 
unter Beachtung der Rechtsauffassung des Senats zu prüfen haben.


38 5. Sofern das FG im zweiten Rechtsgang erneut zu der Auffassung gelangen sollte, dass die Klägerin der AG mit der 
Zahlung der Monatspauschalen von ... € (anteilig) den Arbeitslohn des B erstattet hat und sie wirtschaftliche 







Arbeitgeberin des als Arbeitnehmer anzusehenden Geschäftsführers B war, wird es ferner zu prüfen haben, ob die 
sich hierdurch ergebende Aufteilung des von B insgesamt bezogenen Arbeitslohns zwischen der Klägerin und der AG 
Fremdvergleichsgrundsätzen standhält. Dies kann nicht bereits aufgrund der Vereinbarung in § 3 DV bejaht werden, 
sondern hängt (auch) von den tatsächlich für die Klägerin einerseits und die AG andererseits erbrachten 
Arbeitsleistungen des B ab. Hierzu fehlen --wie bereits dargelegt-- ebenso wie zu dem von B insgesamt bezogenen 
Arbeitslohn tatrichterliche Feststellungen.


39 Sollte sich dabei eine zum Nachteil der Klägerin gereichende Aufteilung des Arbeitslohns ergeben, weil B für seine 
(tatsächlich ausgeübte) Geschäftsführertätigkeit für die Klägerin unter ansonsten vergleichbaren Bedingungen nur 
geringere Bezüge als ... € (einschließlich etwaig anfallender gesetzlicher Sozialversicherungen und 
Arbeitgeberbeiträge) monatlich zugestanden hätten, wäre die Zahlung des Mehrbetrags durch die Klägerin an die AG 
steuerrechtlich nicht als die Erstattung von Arbeitslohn, sondern als verdeckte Gewinnausschüttung anzusehen, die 
die Klägerin nicht in ihrer Eigenschaft als wirtschaftliche Arbeitgeberin des B geleistet hätte und die deshalb auch 
nicht zu einer Haftung für Lohnsteuer führen könnte. Dies wird das FG bei der Ermittlung der Höhe des 
Haftungsbetrags im zweiten Rechtsgang ggf. zu berücksichtigen haben.


40 Ebenso wird das FG im zweiten Rechtsgang zu prüfen haben, ob die Monatspauschalen --worauf § 3 DV hindeuten 
könnte-- teilweise auch auf die Erstattung von nicht zu Arbeitslohn führenden Arbeitgeberbeiträgen zur 
Sozialversicherung entfielen und daher aus diesem Grund nicht in voller Höhe dem Lohnsteuerabzug zu unterwerfen 
gewesen wären. Dies würde ebenfalls zu einer Herabsetzung des Haftungsbetrags führen müssen.


41 6. Da bisher nicht feststeht, ob und ggf. in welcher Höhe die Klägerin nach inländischem Lohnsteuerrecht zum 
Lohnsteuerabzug verpflichtet war und gemäß § 42d EStG als Haftende in Anspruch genommen werden konnte, kann 
der Senat zunächst dahinstehen lassen, ob die betreffenden Einkünfte des B nach Art. 15 Abs. 4 DBA CHE im Inland 
besteuert werden durften. Jedenfalls kann Art. 15 Abs. 4 DBA CHE entgegen der Auffassung des FG nicht zur 
Begründung der inländischen Lohnsteuerabzugspflicht der Klägerin herangezogen werden. 
Doppelbesteuerungsabkommen dienen grundsätzlich nicht dazu, steuerliche Pflichten zu begründen, sondern allein 
der Vermeidung einer vorhandenen Doppelbesteuerung. Rechtsgrundlagen zur Begründung von Steuerpflichten 
können sich hingegen nur aus den allgemein geltenden gesetzlichen Bestimmungen ergeben (BFH-Urteil vom 
24.03.1999 - I R 64/98, BFHE 190, 74, BStBl II 2000, 41, unter II.B.1.a).


42 7. Da die Revision der Klägerin bereits mit der Sachrüge Erfolg hat, kommt es auf die ebenfalls erhobene 
Verfahrensrüge nicht mehr an.


43 8. Die Übertragung der Kostenentscheidung beruht auf § 143 Abs. 2 FGO.
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Gesetzentwurf 


der Bundesregierung 


Entwurf eines Steuerentlastungsgesetzes 2022 


A. Problem und Ziel 


Angesichts erheblicher Preiserhöhungen insbesondere im Energiebereich sieht die Bun-
desregierung Handlungsbedarf zur Entlastung der Bevölkerung. Diese Entlastung soll so-
wohl finanziell als auch durch Steuervereinfachung zielgerichtet realisiert werden.  


Da Pauschalen den administrativen Aufwand für Steuerpflichtige und Verwaltung reduzie-
ren und durch die Anhebung des Arbeitnehmer-Pauschbetrags bei der Einkommensteuer 
auch Arbeitnehmerinnen und Arbeitnehmer profitieren, ist dies ein geeigneter Ansatz.  


Die Anhebung des Grundfreibetrags entlastet alle Steuerpflichtigen, wobei die Bezieher 
niedriger Einkommen relativ stärker entlastet werden. Dies ist aus sozialen Gesichtspunk-
ten geboten. Zielgerichtet zur Entlastung für besonders von den gestiegenen Mobilitätskos-
ten Betroffene ist das Vorziehen der Anhebung der Entfernungspauschale für Fernpendler 
intendiert. 


B. Lösung 


Zur Entlastung werden dabei folgende steuerliche Maßnahmen umgesetzt: 


– Anhebung des Arbeitnehmer-Pauschbetrags bei der Einkommensteuer um 200 Euro 
auf 1 200 Euro rückwirkend zum 1. Januar 2022, 


– Anhebung des Grundfreibetrags für 2022 von derzeit 9 984 Euro um 363 Euro auf 
10 347 Euro rückwirkend ab dem 1. Januar 2022 und 


– Vorziehen der bis 2026 befristeten Anhebung der Entfernungspauschale für Fernpend-
ler (ab dem 21. Kilometer) rückwirkend ab dem 1. Januar 2022 auf 38 Cent sowie Vor-
ziehen der bis 2026 befristeten Anhebung der Bemessungsgrundlage für die Mobili-
tätsprämie. 


C. Alternativen 


Keine. 


D. Haushaltsausgaben ohne Erfüllungsaufwand 


(Steuermehr- / -mindereinnahmen (–) in Mio. Euro) 


Gebietskörper-
schaft 


Volle Jahreswir-
kung 1) 


Kassenjahr 


2022 2023 2024 2025 2026 


Insgesamt - 4 470 - 4 460 - 4 650 - 4 615 - 4 395 - 4 375 


Bund - 1 920 - 1 913 - 2 000 - 1 985 - 1 892 - 1 885 
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Länder - 1 884 - 1 882 - 1 959 - 1 943 - 1 849 - 1 840 


Gemeinden - 666 - 665 - 691 - 687 - 654 - 650 


1) Wirkung für einen vollen (Veranlagungs-)Zeitraum von 12 Monaten 


Es kommt zu nicht näher bezifferbaren Mehrausgaben im Haushalt der Bundesagentur für 
Arbeit. 


Im Bereich des Unterhaltsvorschussgesetzes ergeben sich durch die Anhebung des Arbeit-
nehmer-Pauschbetrages bei der Einkommensteuer um 200 Euro rückwirkend zum 1. Ja-
nuar 2022 Mehrausgaben in Höhe von schätzungsweise 1,5 Mio. Euro p.a., wovon auf den 
Bund 600 000 Euro und auf die Länder 900 000 Euro entfallen. Die Mehrausgaben des 
Bundes sind in den Haushaltsansätzen des Einzelplans 17 eingeplant. 


E. Erfüllungsaufwand 


E.1 Erfüllungsaufwand für Bürgerinnen und Bürger 


Der Gesetzentwurf führt nicht zu einer Veränderung des Erfüllungsaufwandes für Bürgerin-
nen und Bürger. 


E.2 Erfüllungsaufwand für die Wirtschaft 


Das Gesetz führt zu geringfügigem, nicht bezifferbarem einmaligen Erfüllungsaufwand für 
die Wirtschaft infolge der Anpassung von Lohnsteuerberechnungs-/ Lohnabrechnungspro-
grammen an den geänderten Programmablaufplan für die maschinelle Lohnsteuerberech-
nung. Dieser wird verursacht, da Zahlenwerte – wie der Arbeitnehmer-Pauschbetrag – in 
den Lohnsteuerberechnungs-/ Lohnabrechnungsprogrammen angepasst werden müssen. 


Zudem ergibt sich für die Wirtschaft beim Lohnsteuerabzug zusätzlicher nicht bezifferbarer 
einmaliger Erfüllungsaufwand durch die Korrektur der in 2022 bereits abgerechneten Lohn-
zahlungszeiträume. Dieser wird als gering eingeschätzt vor dem Hintergrund, dass in vielen 
Fällen ohnehin Korrekturen in den Lohn-/Gehalts-/Bezügeabrechnungen vorgenommen 
werden und die Korrekturen in vielen Fällen zusammengefasst in einer Abrechnung erfol-
gen. 


Für die Wirtschaft ergibt sich beim Kurzarbeitergeld ein einmaliger Erfüllungsaufwand von 
schätzungsweise insgesamt 6,2 Mio. Euro für die Korrektur der monatlichen Erstattungsan-
träge. 


Davon Bürokratiekosten aus Informationspflichten 


Keine. 


E.3 Erfüllungsaufwand der Verwaltung 


Die unterjährige Anhebung des Grundfreibetrags und die Anhebung des Arbeitnehmer-
Pauschbetrages führen zu geringfügigem zusätzlichen einmaligen Erfüllungsaufwand der 
Finanzverwaltung für die Aufstellung neuer Programmablaufpläne. Betroffen ist primär das 
BMF, das sich mit der Aufstellung der Programmablaufpläne befasst.  
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Zudem entsteht nach einer sehr groben Schätzung in den Ländern ein zusätzlicher einma-
liger automationstechnischer Umstellungsaufwand von ca. 30 Personentagen, d. h. in Höhe 
von rund 20 000 Euro. 


Die rückwirkende Umsetzung der steuerlichen Entlastungen führt zu einem einmaligen Er-
füllungsaufwand bei der Bundesagentur für Arbeit (BA) im Bereich des Arbeitslosengeldes 
von insgesamt rund 5,6 Mio. Euro. Infolge der manuellen Korrektur der bereits erfolgten 
Leistungsbewilligungen entsteht ein einmaliger Erfüllungsaufwand in Höhe von rund 4,8 
Mio. Euro, sowie für Druck- und Portokosten der Änderungsbescheide rund 600 000 Euro 
und durch Umstellungen im IT-Verfahren rund 200 000 Euro. Darüber hinaus entsteht Im 
Bereich des Kurzarbeitergeldes ein einmaliger Erfüllungsaufwand für die notwendigen An-
passungen im IT-Bereich in Höhe von rund 6 000 Euro. Für die manuelle Korrektur der 
bereits seit Jahresanfang abgerechneten monatlichen Erstattungsanträge entsteht der Bun-
desagentur für Arbeit ein einmaliger Erfüllungsaufwand von 47,4 Mio. Euro. Hinzu kommt 
der Erfüllungsaufwand für die Korrektur der Insolvenzgeldbescheide von rund 320 000 
Euro. Bei dem Erfüllungsaufwand für die jeweils notwendigen manuellen Korrekturen han-
delt es sich um Personalaufwand für die BA. 


F. Weitere Kosten 


Der Wirtschaft, einschließlich mittelständischer Unternehmen, entstehen keine direkten 
sonstigen Kosten. 


Auswirkungen auf Einzelpreise und das Preisniveau, insbesondere auf das Verbraucher-
preisniveau, sind nicht zu erwarten. 
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Gesetzentwurf der Bundesregierung 


Entwurf eines Steuerentlastungsgesetzes 2022 


Vom ... 


Der Bundestag hat mit Zustimmung des Bundesrates das folgende Gesetz beschlos-
sen: 


Artikel 1 


Änderung des Einkommensteuergesetzes 


Das Einkommensteuergesetz in der Fassung der Bekanntmachung vom 8. Oktober 
2009 (BGBl. I S. 3366, 3862), das zuletzt durch Artikel 27 des Gesetzes vom 20. August 
2021 (BGBl. I S. 3932) geändert worden ist, wird wie folgt geändert: 


1. § 32a Absatz 1 wird wie folgt gefasst: 


„(1) Die tarifliche Einkommensteuer bemisst sich nach dem zu versteuernden Ein-
kommen. Sie beträgt ab dem Veranlagungszeitraum 2022 vorbehaltlich der §§ 32b, 
32d, 34, 34a, 34b und 34c jeweils in Euro für zu versteuernde Einkommen 


1. bis 10 347 (Grundfreibetrag): 


0; 


2. von 10 348 Euro bis 14 926 Euro: 


(1 088,67 · y + 1.400) · y; 


3. von 14 927 Euro bis 58 596 Euro: 


(206,43 · z + 2.397) · z + 869,32; 


4. von 58 597 Euro bis 277 825 Euro: 


0,42 · x – 9 336,45; 


5. von 277 826 Euro an: 


0,45 · x – 17 671,20. 


Die Größe „y“ ist ein Zehntausendstel des den Grundfreibetrag übersteigenden Teils 
des auf einen vollen Euro-Betrag abgerundeten zu versteuernden Einkommens. Die 
Größe „z“ ist ein Zehntausendstel des 14 926 Euro übersteigenden Teils des auf einen 
vollen Euro-Betrag abgerundeten zu versteuernden Einkommens. Die Größe „x“ ist das 
auf einen vollen Euro-Betrag abgerundete zu versteuernde Einkommen. Der sich er-
gebende Steuerbetrag ist auf den nächsten vollen Euro-Betrag abzurunden.“ 


2. In § 39b Absatz 2 Satz 7 wird die Angabe „11 480 Euro“ durch die Angabe 
„11 793 Euro“ ersetzt. 
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3. In § 46 Absatz 2 Nummer 3 und 4 wird jeweils die Angabe „12 550 Euro“ durch die 
Angabe „13 150 Euro“ und die Angabe „23 900 Euro“ durch die Angabe „24 950 Euro“ 
ersetzt. 


4. In § 50 Absatz 2 Satz 2 Nummer 4 Buchstabe a wird die Angabe „12 550 Euro“ durch 
die Angabe „13 150 Euro“ ersetzt. 


Artikel 2 


Weitere Änderung des Einkommensteuergesetzes 


Das Einkommensteuergesetz, das zuletzt durch Artikel 1 dieses Gesetzes geändert 
worden ist, wird wie folgt geändert: 


1. § 9 Absatz 1 Satz 3 wird wie folgt geändert: 


a) Nummer 4 Satz 8 Buchstabe a und b wird wie folgt gefasst: 


„a) von 0,35 Euro für 2021, 


b) von 0,38 Euro für 2022 bis 2026“. 


b) Nummer 5 Satz 9 Buchstabe a und b wird wie folgt gefasst: 


„a) von 0,35 Euro für 2021, 


b) von 0,38 Euro für 2022 bis 2026“. 


2. In § 9a Satz 1 Nummer 1 Buchstabe a wird die Angabe „1 000 Euro“ durch die Angabe 
„1 200 Euro“ ersetzt. 


Artikel 3 


Inkrafttreten 


(1) Dieses Gesetz tritt vorbehaltlich des Absatzes 2 am Tag nach der Verkündung in 
Kraft. 


(2) Artikel 1 tritt mit Wirkung vom 1. Januar 2022 in Kraft. 
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Begründung 


A. Allgemeiner Teil 


I. Zielsetzung und Notwendigkeit der Regelungen 


Angesichts erheblicher Preiserhöhungen insbesondere im Energiebereich sieht die Bun-
desregierung Handlungsbedarf zur Entlastung der Bevölkerung. Diese Entlastung soll so-
wohl finanziell als auch durch Steuervereinfachung zielgerichtet realisiert werden.  


Da Pauschalen den administrativen Aufwand für Steuerpflichtige und Verwaltung reduzie-
ren und gerade durch die Anhebung des Arbeitnehmer-Pauschbetrags bei der Einkom-
mensteuer auch alle Arbeitnehmerinnen und Arbeitnehmer profitieren, ist dies ein geeigne-
ter Ansatz.  


Die Anhebung des Grundfreibetrags entlastet alle Steuerpflichtigen, wobei die Bezieher 
niedriger Einkommen relativ stärker entlastet werden. Dies ist auch aus sozialen Gesichts-
punkten geboten. Zielgerichtet zur Entlastung für besonders von den gestiegenen Mobili-
tätskosten Betroffene ist das Vorziehen der Anhebung der Entfernungspauschale für Fern-
pendler intendiert. Über die Mobilitätsprämie, deren Bemessungsgrundlage die erhöhte 
Entfernungspauschale darstellt, wirkt die vorgezogene Anhebung der Entfernungspau-
schale auch für Geringverdiener. 


II. Wesentlicher Inhalt des Entwurfs 


Zur Entlastung werden dabei folgende steuerliche Maßnahmen umgesetzt: 


– Anhebung des Arbeitnehmer-Pauschbetrags bei der Einkommensteuer um 200 Euro 
auf 1 200 Euro rückwirkend zum 1. Januar 2022, 


– Anhebung des Grundfreibetrags für 2022 von derzeit 9 984 Euro um 363 Euro auf 
10 347 Euro rückwirkend ab dem 1. Januar 2022 und 


– Vorziehen der bis 2026 befristeten Anhebung der Entfernungspauschale für Fernpend-
ler (ab dem 21. Kilometer) rückwirkend ab dem 1. Januar 2022 auf 38 Cent. Dement-
sprechend auch Vorziehen der Anhebung der Mobilitätsprämie für Geringverdiener. 


III. Alternativen 


Keine. 


IV. Gesetzgebungskompetenz 


Die Gesetzgebungskompetenz des Bundes ergibt sich für die Änderung des Einkommen-
steuergesetzes (Artikel 1 und 2) aus Artikel 105 Absatz 2 erste Alternative des Grundge-
setzes (GG), da das Steueraufkommen diesbezüglich dem Bund ganz oder teilweise zu-
steht. 
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V. Vereinbarkeit mit dem Recht der Europäischen Union und völkerrechtlichen 
Verträgen 


Unvereinbarkeiten mit höherrangigem Recht sind nicht zu erkennen. 


VI. Gesetzesfolgen 


1. Rechts- und Verwaltungsvereinfachung 


Keine. 


2. Nachhaltigkeitsaspekte 


Das Vorhaben steht im Einklang mit dem Leitgedanken der Bundesregierung zur nachhal-
tigen Entwicklung im Sinne der Deutschen Nachhaltigkeitsstrategie, indem steuerliche Hilfs-
maßnahmen zur Entlastung und Unterstützung der Bürgerinnen und Bürger vorgesehen 
sind. Es betrifft damit den Indikatorenbereich 8.3. (Wirtschaftliche Zukunftsvorsorge - Gute 
Investitionsbedingungen schaffen, Wohlstand dauerhaft erhalten) sowie 8.4. (Wirtschaftli-
che Leistungsfähigkeit - Wirtschaftsleistung umwelt- und sozialverträglich steigern). 
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3. Haushaltsausgaben ohne Erfüllungsaufwand 


 


2022 2023 2024 2025 2026


1 § 9 Absatz 1 Nr. 4 und 5 EStG Insg. - 310 . - 250 - 315 - 65 .
ESt - 285 . - 230 - 290 - 60 .
LSt - 20 . - 15 - 20 - 5 .
SolZ - 5 . - 5 - 5 . .


Bund - 135 . - 109 - 137 - 28 .
ESt - 121 . - 98 - 123 - 26 .
LSt - 9 . - 6 - 9 - 2 .
SolZ - 5 . - 5 - 5 . .


Länder - 129 . - 104 - 131 - 27 .
ESt - 121 . - 97 - 123 - 25 .
LSt - 8 . - 7 - 8 - 2 .


Gem. - 46 . - 37 - 47 - 10 .
ESt - 43 . - 35 - 44 - 9 .
LSt - 3 . - 2 - 3 - 1 .


2 § 9a Satz 1 Nummer 1a EStG Insg. - 1.140 - 1.740 - 1.320 - 1.180 - 1.185 - 1.205
ESt + 755 . + 605 + 765 + 775 + 780
LSt - 1.885 - 1.730 - 1.915 - 1.935 - 1.950 - 1.970
SolZ - 10 - 10 - 10 - 10 - 10 - 15


Bund - 490 - 745 - 567 - 507 - 510 - 520
ESt + 321 . + 257 + 325 + 329 + 332
LSt - 801 - 735 - 814 - 822 - 829 - 837
SolZ - 10 - 10 - 10 - 10 - 10 - 15


Länder - 480 - 735 - 557 - 498 - 498 - 506
ESt + 321 . + 257 + 325 + 330 + 331
LSt - 801 - 735 - 814 - 823 - 828 - 837


Gem. - 170 - 260 - 196 - 175 - 177 - 179
ESt + 113 . + 91 + 115 + 116 + 117
LSt - 283 - 260 - 287 - 290 - 293 - 296


3 § 32a EStG Insg. - 3.020 - 2.720 - 3.080 - 3.120 - 3.145 - 3.170
ESt - 525 - 475 - 555 - 585 - 600 - 620
LSt - 2.475 - 2.225 - 2.500 - 2.510 - 2.515 - 2.520
SolZ - 20 - 20 - 25 - 25 - 30 - 30


Bund - 1.295 - 1.168 - 1.324 - 1.341 - 1.354 - 1.365
ESt - 223 - 202 - 236 - 249 - 255 - 264
LSt - 1.052 - 946 - 1.063 - 1.067 - 1.069 - 1.071
SolZ - 20 - 20 - 25 - 25 - 30 - 30


Länder - 1.275 - 1.147 - 1.298 - 1.314 - 1.324 - 1.334
ESt - 223 - 202 - 236 - 248 - 255 - 263
LSt - 1.052 - 945 - 1.062 - 1.066 - 1.069 - 1.071


Gem. - 450 - 405 - 458 - 465 - 467 - 471
ESt - 79 - 71 - 83 - 88 - 90 - 93
LSt - 371 - 334 - 375 - 377 - 377 - 378


Vorziehen der ab 1. Januar 2024 
beschlossenen Erhöhung der Pauschale für 
Fernpendler (ab dem 21. Kilometer) auf 
38 Cent, rückwirkend zum 1. Januar 2022 


Anhebung des Arbeitnehmer-Pauschbetrags 
von derzeit 1.000 Euro um 200 Euro auf 
1.200 Euro, rückwirkend zum 1. Januar 2022


Anhebung des Grundfreibetrages von derzeit 
9.984 Euro um 363 Euro auf 10.347 Euro, 
rückwirkend ab 1. Januar 2022


(Steuermehr- / -mindereinnahmen (-) in Mio. €)


lfd.
Nr. Maßnahme


Steuerart / 
Gebietskör- 
perschaft


Volle 
Jahres- 
wirkung¹


Kassenjahr
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Es kommt zu nicht näher bezifferbaren Mehrausgaben im Haushalt der Bundesagentur für 
Arbeit. 


Die Änderung des Arbeitnehmer-Pauschbetrags wirkt sich leistungserhöhend für einen Teil 
der Leistungsberechtigten nach dem Unterhaltsvorschussgesetz (UVG) aus. Gemäß § 2 
Absatz 4 Satz 2 UVG mindert sich das zur Hälfte auf den monatlichen Unterhaltsvorschuss-
Anspruch (UV-Anspruch) angerechnete Einkommen aus nichtselbstständiger Arbeit um ein 
Zwölftel des Arbeitnehmer-Pauschbetrags. Mithin steigt die die jährliche Summe der Leis-
tungen bei 200 Euro mehr Arbeitnehmer-Pauschbetrag um 100 Euro je UV-berechtigtem 
Kind mit anrechenbarem Arbeitseinkommen. Im Bereich des Unterhaltsvorschussgesetzes 
ergeben sich durch die Anhebung des Arbeitnehmer-Pauschbetrages bei der Einkommens-
teuer um 200 Euro rückwirkend zum 1. Januar 2022 Mehrausgaben in Höhe von schät-
zungsweise 1,5 Mio. Euro p.a., wovon auf den Bund 600 000 Euro und auf die Länder 
900 000 Euro entfallen. Die Mehrausgaben des Bundes sind in den Haushaltsansätzen des 
Einzelplans 17 eingeplant. 


4. Erfüllungsaufwand 


4.1 Erfüllungsaufwand für Bürgerinnen und Bürger 


Der Gesetzentwurf führt nicht zu einer Veränderung des Erfüllungsaufwandes für Bürgerin-
nen und Bürger. 


4.2 Erfüllungsaufwand für die Wirtschaft 


Das Gesetz führt zu geringfügigem, nicht bezifferbarem einmaligen Erfüllungsaufwand für 
die Wirtschaft infolge der Anpassung von Lohnsteuerberechnungs-/ Lohnabrechnungspro-
grammen an den geänderten Programmablaufplan für die maschinelle Lohnsteuerberech-
nung. Dieser wird verursacht, da Zahlenwerte – wie der Arbeitnehmer-Pauschbetrag – in 
den Lohnsteuerberechnungs-/ Lohnabrechnungsprogrammen angepasst werden müssen. 


Zudem ergibt sich für die Wirtschaft beim Lohnsteuerabzug zusätzlicher nicht bezifferbarer 
einmaliger Erfüllungsaufwand durch die Korrektur der in 2022 bereits abgerechneten Lohn-
zahlungszeiträume. Dieser wird als gering eingeschätzt vor dem Hintergrund, dass in vielen 


2022 2023 2024 2025 2026


lfd.
Nr. Maßnahme


Steuerart / 
Gebietskör- 
perschaft


Volle 
Jahres- 
wirkung¹


Kassenjahr


4 Finanzielle Auswirkungen insgesamt Insg. - 4.470 - 4.460 - 4.650 - 4.615 - 4.395 - 4.375
ESt - 55 - 475 - 180 - 110 + 115 + 160
LSt - 4.380 - 3.955 - 4.430 - 4.465 - 4.470 - 4.490
SolZ - 35 - 30 - 40 - 40 - 40 - 45


Bund - 1.920 - 1.913 - 2.000 - 1.985 - 1.892 - 1.885
ESt - 23 - 202 - 77 - 47 + 48 + 68
LSt - 1.862 - 1.681 - 1.883 - 1.898 - 1.900 - 1.908
SolZ - 35 - 30 - 40 - 40 - 40 - 45


Länder - 1.884 - 1.882 - 1.959 - 1.943 - 1.849 - 1.840
ESt - 23 - 202 - 76 - 46 + 50 + 68
LSt - 1.861 - 1.680 - 1.883 - 1.897 - 1.899 - 1.908


Gem. - 666 - 665 - 691 - 687 - 654 - 650
ESt - 9 - 71 - 27 - 17 + 17 + 24
LSt - 657 - 594 - 664 - 670 - 671 - 674


Anmerkungen:
1) Wirkung für einen vollen (Veranlagungs-)Zeitraum von 12 Monaten.
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Fällen ohnehin Korrekturen in den Lohn-/Gehalts-/Bezügeabrechnungen vorgenommen 
werden und die Korrekturen in vielen Fällen zusammengefasst in einer Abrechnung erfol-
gen. 


Für die Wirtschaft ergibt sich außerdem beim Kurzarbeitergeld ein einmaliger Erfüllungs-
aufwand von schätzungsweise insgesamt in Höhe von rund 6,2 Mio. Euro für die Korrektur 
der monatlichen Erstattungsanträge bei einer Bearbeitungsdauer von 15 Minuten je Korrek-
tur und einem Lohnsatz von 34,00 Euro je Stunde. 


4.3 Erfüllungsaufwand der Verwaltung 


Die unterjährige Anhebung des Grundfreibetrags und die Anhebung des Arbeitnehmer-
Pauschbetrages führen zu geringfügigem zusätzlichen einmaligen Erfüllungsaufwand der 
Finanzverwaltung für die Aufstellung neuer Programmablaufpläne. Betroffen ist primär das 
BMF, das sich mit der Aufstellung der Programmablaufpläne befasst.  


Zudem entsteht nach einer sehr groben Schätzung in den Ländern ein zusätzlicher einma-
liger automationstechnischer Umstellungsaufwand von ca. 30 Personentagen, d. h. in Höhe 
von rund 20 000 Euro. 


Im Bereich des Arbeitslosengeldes führt die rückwirkende Umsetzung der steuerlichen Ent-
lastungen zu einem einmaligen Erfüllungsaufwand bei der Bundesagentur für Arbeit (BA) 
im Bereich in den IT-Verfahren, für die manuelle Korrektur von bereits erfolgten Leistungs-
bewilligungen und für sonstige Bearbeitungsvorgänge in Höhe von rund 5,6 Mio. Euro, der 
sich wie folgt darstellt: 


In den IT-Verfahren entsteht ein einmaliger Aufwand von rund 172 000 Euro (145 Perso-
nentage mit 1 093,00 Euro je Personentag, 11 Personentage mit 1 171,90 Euro und ein 
Personentag mit 544,40 Euro je Personentag).  


Für die manuelle Korrektur entsteht ein einmaliger Erfüllungsaufwand von rund 4,8 Mio. 
Euro 


– für 143 000 Fälle mit einem Zeitaufwand von rund 30 Minuten pro Fall, Erfüllungsauf-
wand bei TE V-Kräften und TE IV-Kräften pro Fall insgesamt 32 Euro auf Basis einer 
Personal- und Sachkostenpauschale nach Hochrechnung für das Jahr 2022 für TE V-
Kräfte mit 61,07 Euro und TE IV-Kräfte mit 76,71 Euro jeweils pro Stunde 


– für 13 000 Fälle mit einem Zeitaufwand von rund 20 Minuten pro Fall, Erfüllungsauf-
wand bei TE V-Kräften und TE IV-Kräfte pro Fall insgesamt 22 Euro auf Basis einer 
Personal- und Sachkostenpauschale nach Hochrechnung für das Jahr 2022 für TE V-
Kräfte mit 61,07 Euro und TE IV-Kräfte mit 76,71 Euro jeweils pro Stunde. 


Im Übrigen entsteht einmaliger Erfüllungsaufwand für Druck- und Portokosten der Ände-
rungsbescheide in Höhe von rund 580 000 Euro. 


Im Bereich des Kurzarbeitergeldes führt die rückwirkende Umsetzung der steuerlichen Ent-
lastungen zu einem einmaligen Erfüllungsaufwand bei der Bundesagentur für Arbeit bei den 
IT-Verfahren und für die manuelle Korrektur von bereits erfolgten Leistungsbewilligungen 
in Höhe von insgesamt rund 47,4 Mio. Euro, der sich wie folgt darstellt:  


In den IT-Verfahren entsteht ein einmaliger Erfüllungsaufwand für die notwendigen Anpas-
sungen in Höhe von rund 6 000 Euro (10 Personentage). Eine umfangreiche Anpassung 
der IT ist im Gegensatz zum Arbeitslosengeld nicht erforderlich, da die Berechnung und 
Auszahlung des Kurzarbeitergeldes über die Lohnabrechnung durch den Arbeitgeber er-
folgt.  
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Für die manuelle Korrektur der bereits seit Jahresanfang abgerechneten monatlichen Er-
stattungsanträge entsteht der Bundesagentur für Arbeit ein einmaliger Erfüllungsaufwand 
in Höhe von rund 47,4 Mio. Euro. Dabei ist beim konjunkturellen Kurzarbeitergeld unter 
Berücksichtigung der dreimonatigen Antragsfrist davon auszugehen, dass vier Abrech-
nungsmonate (Januar bis April 2022) zu korrigieren sind und beim Saison-Kurzarbeitergeld 
drei Abrechnungsmonate (Januar bis März 2022). Daraus ergibt sich: 


– Für das konjunkturelle Kurzarbeitergeld ein Erfüllungsaufwand von 39,8 Mio. Euro 
(141 408 erledigte Anträge je Monat x 70,33 Euro x 4 Monate). Die Kosten von 70,33 
Euro je Antrag ergeben sich aus der Bearbeitungsdauer von 65 Minuten und der Ver-
teilung auf die Tätigkeitsebenen (TE): TE IV: 16 Minuten (76,71 Euro je Stunde) / TE 
V: 49 Minuten (61,07 Euro je Stunde). 


– Für das Saison-Kurzarbeitergeld ein Erfüllungsaufwand von 7,6 Mio. Euro (55 084 er-
ledigte Anträge je Monat x 45,85 Euro x 3 Monate). Die Kosten von 45,85 Euro je An-
trag ergeben sich aus der Bearbeitungsdauer von 43 Minuten und der Verteilung auf 
die Tätigkeitsebenen: TE IV: 8 Minuten (76,71 Euro je Stunde) / TE V: 35 Minuten 
(61,07 Euro je Stunde). 


Druck- und Portokosten für Änderungsbescheide entstehen beim Kurzarbeitergeld nicht, da 
die erforderlichen Korrekturen mit den laufenden oder künftigen Abrechnungen erfolgen 
können.  


Im Bereich des Insolvenzgeldes entstehen durch manuelle Anpassungen, Druck- und Por-
tokosten in wenigen Fällen Mehrkosten in Höhe von 320 000 Euro. 


Bei dem Erfüllungsaufwand für die jeweils notwendigen manuellen Korrekturen, es sich um 
Personalaufwand für die BA. 


5. Weitere Kosten 


Der Wirtschaft, einschließlich mittelständischer Unternehmen, entstehen keine direkten 
sonstigen Kosten. 


Auswirkungen auf Einzelpreise und das Preisniveau, insbesondere auf das Verbraucher-
preisniveau, sind nicht zu erwarten. 


6. Weitere Gesetzesfolgen 


Unter Berücksichtigung der unterschiedlichen Lebenssituation von Frauen und Männern 
sind keine Auswirkungen erkennbar, die gleichstellungspolitischen Zielen gemäß § 2 der 
Gemeinsamen Geschäftsordnung der Bundesministerien zuwiderlaufen. 


VII. Befristung; Evaluierung 


Eine Befristung ist für die Erhöhung der Entfernungspauschale vorgesehen. 


B. Besonderer Teil 


Zu Artikel 1 (Änderung des Einkommensteuergesetzes) 


Zu Nummer 1 


§ 32a Absatz 1 
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Allgemeines 


Der Grundfreibetrag bei der Einkommensteuer wird von derzeit 9 984 Euro um 363 Euro 
auf 10 347 Euro angehoben. Dadurch werden alle Einkommensteuerpflichtigen entlastet, 
wobei die relative Entlastung für die Bezieher niedrige Einkommen höher ist. 


Der Grundfreibetrag 2022 ist mit dem Zweiten Familienentlastungsgesetz vom 1. Dezem-
ber 2020 von 9 744 Euro auf 9 984 Euro (um 2,46 Prozent) angehoben worden. Wenn der 
Grundfreibetrag zum teilweisen Ausgleich der kalten Progression entsprechend der tat-
sächlichen Inflationsrate 2021 um 3,1 Prozent angehoben worden wäre, hätte er auf 10 046 
Euro statt 9 984 Euro angehoben werden müssen. Die weitere Anhebung des Grundfreibe-
trags 2022 um die derzeit geschätzte Inflationsrate 2022 von 3 Prozent führt zu einem 
Grundfreibetrag von 10 347 Euro. 


Rückwirkende Änderung des Lohnsteuerabzugs 2022 


Mit der Anhebung des Grundfreibetrags und des Arbeitnehmer-Pauschbetrags (siehe Än-
derung von § 9a Satz 1 Nummer 1 Buchstabe a EStG und die entsprechende Einzelbe-
gründung; Artikel 2 Nummer 2) werden Arbeitnehmerinnen und Arbeitnehmer zeitnah steu-
erlich entlastet, denn diese beiden Beträge schlagen unmittelbar auf die Höhe der Lohn-
steuer durch (§ 39b Absatz 2 Satz 5 Nummer 1 und Satz 6 ff. EStG). Dies gilt entsprechend 
für die Annexsteuern (Solidaritätszuschlag und ggf. Kirchensteuer). 


Der bisher in 2022 vorgenommene Lohnsteuerabzug ist vom Arbeitgeber grundsätzlich zu 
korrigieren, wenn ihm dies – was die Regel ist – wirtschaftlich zumutbar ist (§ 41c Absatz 1 
Satz 1 Nummer 2 und Satz 2 EStG). Die Art und Weise der Neuberechnung ist nicht zwin-
gend festgelegt (siehe Bundestags-Drs. 16/11740 vom 27. Januar 2009, S. 26). Sie kann 
durch eine Neuberechnung zurückliegender Lohnzahlungszeiträume, durch eine Differenz-
berechnung für diese Lohnzahlungszeiträume oder durch eine Erstattung im Rahmen der 
Berechnung der Lohnsteuer für einen demnächst fälligen sonstigen Bezug erfolgen. Eine 
Verpflichtung zur Neuberechnung scheidet aus, wenn z. B. die Arbeitnehmerin oder der 
Arbeitnehmer vom Arbeitgeber keinen Arbeitslohn mehr bezieht oder wenn die Lohnsteu-
erbescheinigung bereits übermittelt oder ausgeschrieben worden ist (§ 41c Absatz 3 EStG). 


Ändert der Arbeitgeber den Lohnsteuerabzug nicht, kann die Arbeitnehmerin oder der Ar-
beitnehmer beim Betriebsstättenfinanzamt bis zur Übermittlung oder Ausschreibung der 
Lohnsteuerbescheinigung eine Änderung der Lohnsteuer-Anmeldung und somit eine Er-
stattung der Lohnsteuer beantragen (§ 41c Absatz 3 EStG, R 41c.1 Absatz 5 Satz 3 der 
Lohnsteuer-Richtlinien) oder – was die Regel sein dürfte – die höheren Freibeträge bei der 
Veranlagung zur Einkommensteuer geltend machen. 


Technisch geht die rückwirkende Änderung des Lohnsteuerabzugs mit der Aufstellung ge-
änderter Programmablaufpläne für den Lohnsteuerabzug 2022 einher (§ 39b Absatz 6 und 
§ 51 Absatz 4 Nummer 1a EStG). Die Finanzverwaltung wird nach Verabschiedung dieses 
Änderungsgesetzes entsprechende Programmablaufpläne aufstellen und bekanntmachen. 
Der Arbeitgeber ist erst verpflichtet, den höheren Grundfreibetrag und den höheren Arbeit-
nehmer-Pauschbetrag bei der Berechnung der Lohnsteuer zu berücksichtigen, wenn diese 
Programmablaufpläne bekanntgemacht und der Zeitpunkt, ab dem der Lohnsteuerabzug 
für die bereits abgerechneten Lohnzahlungszeiträume zu korrigieren ist, mitgeteilt worden 
sind. 


Durch die rückwirkende Änderung des Lohnsteuerabzugs ergeben sich keine Auswirkun-
gen bei einem auf einen Zeitpunkt vor Verkündung dieses Änderungsgesetzes gebildeten 
Faktor (§ 39f EStG). Dieser behält weiter seine Gültigkeit, längstens bis Ende 2023 (siehe 
§ 39f Absatz 1 Satz 9 EStG). 
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Zu Nummer 2 


§ 39b Absatz 2 Satz 7 


Es handelt sich um eine Folgeänderung aus der Erhöhung des Grundfreibetrags in § 32a 
Absatz 1 EStG. 


Zu Nummer 3 


§ 46 Absatz 2 Nummer 3 und 4 


Es handelt sich um Folgeänderungen aus der Erhöhung des Grundfreibetrags in § 32a Ab-
satz 1 EStG. 


Zu Nummer 4 


§ 50 Absatz 2 Satz 2 Nummer 4 Buchstabe a 


Es handelt sich um eine Folgeänderung aus der Erhöhung des Grundfreibetrags in § 32a 
Absatz 1 EStG. 


Zu Artikel 2 (Weitere Änderung des Einkommensteuergesetzes) 


Zu Nummer 1 


§ 9 Absatz 1 Satz 3 


Mit den Änderungen wird die bereits festgelegte Erhöhung der Entfernungspauschale ab 
dem 21. Entfernungskilometer um 3 Cent auf 0,38 Euro je vollen Entfernungskilometer für 
die Jahre 2024 bis 2026 auf die Jahre 2022 und 2023 ausgedehnt. Die damit verbundene 
Entlastung wird somit vorgezogen. 


Arbeitnehmerinnen und Arbeitnehmer können ab dem dem Inkrafttreten von Artikel 2 des 
vorliegenden Änderungsgesetzes folgenden Monat die Anpassung eines Freibetrags im 
Lohnsteuerabzugsverfahren wegen der höheren Entfernungspauschale beantragen. Aller-
dings wirkt sich die höhere Entfernungspauschale wegen des ebenfalls erhöhten Arbeit-
nehmer-Pauschbetrags nur insoweit aus, als der Erhöhungsbetrag den Betrag von 
200 Euro überschreitet. Unterbleibt ein entsprechender Antrag, kann die höhere Entfer-
nungspauschale im Rahmen der Veranlagung zur Einkommensteuer geltend gemacht wer-
den. 


Die Erhöhung der Entfernungspauschale wirkt über § 101 EStG auch auf die Mobilitätsprä-
mie. 


Die Änderungen des § 9 Absatz 1 Satz 3 EStG sind nach der allgemeinen Anwendungsre-
gelung in § 52 Absatz 1 EStG in der am 1. Januar 2022 geltenden Fassung erstmals für 
den Veranlagungszeitraum 2022 anzuwenden. 


Zu Buchstabe a 


§ 9 Absatz 1 Satz 3 Nummer 4 Satz 8 Buchstabe a und b 


Durch das Gesetz zur Umsetzung des Klimaschutzprogramms 2030 vom 21. Dezem-
ber 2019 werden Steuerpflichtige, die einen besonders langen Arbeitsweg haben, steuer-
lich entlastet. Die Entfernungspauschale wurde ab dem 21. Kilometer erhöht, um so pau-
schalierend die sich durch die CO2-Bepreisung ergebende Erhöhung der Aufwendungen 
für die Fahrten zwischen Wohnung und erster Tätigkeitsstätte teilweise auszugleichen. 
Diese Entlastung gilt für einen Übergangszeitraum ab dem 1. Januar 2021 bis zum 
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31. Dezember 2026 und unabhängig vom benutzten Verkehrsmittel. In einem ersten Schritt 
wurde die Entfernungspauschale für die Jahre 2021 bis 2023 ab dem 21. Kilometer um 
5 Cent auf 35 Cent angehoben und in einem zweiten Schritt für die Jahre 2024 bis 2026 ab 
dem 21. Kilometer um weitere 3 Cent auf 38 Cent. Dieser zweite Schritt wird zur weiteren 
finanziellen Entlastung der Fernpendlerinnen und Fernpendler nunmehr vorgezogen und 
gilt bereits ab dem Jahr 2022. 


Zu Buchstabe b 


§ 9 Absatz 1 Satz 3 Nummer 5 Satz 9 Buchstabe a und b 


Auch für diejenigen Steuerpflichtigen, bei denen eine beruflich veranlasste doppelte Haus-
haltsführung anzuerkennen ist, wird die Anhebung der Entfernungspauschale vorgezogen 
und gilt bereits ab dem Jahr 2022. 


Zu Nummer 2 


§ 9a Satz 1 Nummer 1 Buchstabe a 


Bei Einkünften aus nichtselbständiger Arbeit werden bei aktiv Beschäftigten nach gelten-
dem Recht Werbungskosten in Höhe von 1 000 Euro pauschal anerkannt (Arbeitnehmer-
Pauschbetrag). Liegen die in der Einkommensteuererklärung geltend gemachten tatsächli-
chen Werbungskosten höher, wird bei der Veranlagung der höhere ggf. glaubhaftgemachte 
Betrag berücksichtigt. Der Arbeitnehmer-Pauschbetrag wurde zuletzt im Jahr 2011 auf das 
derzeitige Niveau von 1 000 Euro angehoben.  


Mit der Anhebung des Arbeitnehmer-Pauschbetrags von 1 000 Euro auf 1 200 Euro wird 
eine unmittelbare Vereinfachung für viele Arbeitnehmerinnen und Arbeitnehmer erzielt. Zu-
dem sollen sie unmittelbar und zeitnah steuerlich entlastet werden, denn der Arbeitnehmer-
Pauschbetrag wirkt unmittelbar auf die Höhe der Lohnsteuer (§ 39b Absatz 2 Satz 5 Num-
mer 1 EStG). Zur rückwirkenden Umsetzung im Lohnsteuerabzugsverfahren siehe Einzel-
begründung zur Neufassung von § 32a Absatz 1 EStG (Artikel 1 Nummer 1). 


Zu Artikel 3 (Inkrafttreten) 


Zu Absatz 1 


Absatz 1 bestimmt, dass das vorliegende Änderungsgesetz grundsätzlich am Tag nach der 
Verkündung in Kraft tritt. 


Zu Absatz 2 


Artikel 1 tritt rückwirkend zum 1. Januar 2022 in Kraft. Damit werden die Änderungen durch 
Artikel 2 des Zweiten Familienentlastungsgesetzes vom 1. Dezember 2020 (BGBl. I 
S. 2616) punktuell überschrieben. Zur rückwirkenden Änderung des Lohnsteuerab-
zugs 2022 vgl. Einzelbegründung zur Neufassung von § 32a Absatz 1 EStG (Artikel 1 Num-
mer 1). 
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  (bei Antwort bitte GZ und DOK angeben) 


 


Der Krieg in Europa zerstört Städte und Dörfer. Er bringt Tod und Vertreibung. Weltweit 
engagieren sich Staaten, Menschen und Unternehmen für die Demokratie in der Ukraine. 
Auch Deutschland hilft: Die vielen aus der Ukraine in der EU Ankommenden erfahren per-
sönliche und finanzielle Unterstützung von Bürgerinnen und Bürgern und auch von Unter-
nehmen. Die humanitäre Unterstützung der im Krisengebiet Bleibenden hilft der Demokratie 
in der Ukraine. Die nachfolgenden Verwaltungsanweisungen dienen der Anerkennung des 
gesamtgesellschaftlichen Engagements. 
 
Sie gelten für die nachfolgenden Maßnahmen, die vom 24. Februar 2022 bis zum 
31. Dezember 2022 durchgeführt werden. 
 


I. Spenden 
1. Nachweis steuerbegünstigter Zuwendungen 


 
 Statt einer Zuwendungsbestätigung genügt als Nachweis der Zuwendungen, die bis 


zum 31. Dezember 2022 zur Unterstützung der vom Krieg in der Ukraine Geschä-
digten auf ein dafür eingerichtetes Sonderkonto einer inländischen juristischen Person 
des öffentlichen Rechts, einer inländischen öffentlichen Dienststelle oder eines inlän-
dischen amtlich anerkannten Verbandes der freien Wohlfahrtspflege einschließlich 
seiner Mitgliedsorganisationen eingezahlt oder bis zur Einrichtung des Sonderkontos 







 
auf ein anderes Konto der genannten Zuwendungsempfänger eingezahlt werden, der 
Bareinzahlungsbeleg oder die Buchungsbestätigung eines Kreditinstitutes (z. B. der 
Kontoauszug, Lastschrifteinzugsbeleg oder der PC-Ausdruck bei Online-Banking). 
Wird die Zuwendung über ein als Treuhandkonto geführtes Konto eines Dritten auf 
eines der genannten Sonderkonten eingezahlt, genügt als Nachweis der Bareinzah-
lungsbeleg oder die Buchungsbestätigung des Kreditinstituts des Zuwendenden zu-
sammen mit einer Kopie des Bareinzahlungsbelegs oder der Buchungsbestätigung des 
Kreditinstituts des Dritten (§ 50 Absatz 4 Satz 1 Nummer 1 EStDV).  


 
Bei Zuwendungen zur Unterstützung der vom Krieg in der Ukraine Geschädigten, die 
bis zum 31. Dezember 2022 über ein Konto eines Dritten an eine inländische juris-
tische Person des öffentlichen Rechts, an eine inländische öffentliche Dienststelle oder 
an eine nach § 5 Absatz 1 Nummer 9 KStG steuerbefreite Körperschaft, Personenver-
einigung oder Vermögensmasse geleistet werden, genügt als Nachweis eine auf den 
jeweiligen Zuwendenden ausgestellten Zuwendungsbestätigung des Zuwendungsem-
pfängers, wenn das Konto des Dritten als Treuhandkonto geführt wurde, die Zuwen-
dungen von dort an den Zuwendungsempfänger weitergeleitet wurden und diesem eine 
Liste mit den einzelnen Zuwendenden und ihrem jeweiligen Anteil an der Zuwen-
dungssumme übergeben wurde (§ 50 Absatz 5 EStDV). 
 
Die für den Nachweis jeweils erforderlichen Unterlagen sind vom Zuwendenden auf 
Verlangen der Finanzbehörde vorzulegen und im Übrigen bis zum Ablauf eines Jahres 
nach Bekanntgabe der Steuerfestsetzung aufzubewahren (§ 50 Absatz 8 EStDV). 


 
2. Spendenaktionen von steuerbegünstigten Körperschaften zur Unterstützung der 


vom Krieg in der Ukraine Geschädigten 
 


Einer steuerbegünstigten Körperschaft ist es grundsätzlich nicht erlaubt, Mittel für 
steuerbegünstigte Zwecke zu verwenden, die sie nach ihrer Satzung nicht fördert (§ 55 
Absatz 1 Nummer 1 AO). Ruft eine steuerbegünstigte Körperschaft, die nach ihrer 
Satzung keine hier in Betracht kommenden Zwecke, wie insbesondere mildtätige 
Zwecke, verfolgt (z. B. Sportverein, Musikverein, Kleingartenverein oder Brauch-
tumsverein), zu Spenden zur Unterstützung der vom Krieg in der Ukraine Geschä-
digten auf und kann sie die Spenden nicht zu Zwecken verwenden, die sie nach ihrer 
Satzung fördert, gilt Folgendes: 


 
Es ist unschädlich für die Steuerbegünstigung einer Körperschaft, die nach ihrer 
Satzung keine z. B. mildtätigen Zwecke fördert oder regional gebunden ist, wenn sie 
Mittel, die sie in Sonderaktionen für die Unterstützung der vom Krieg in der Ukraine 
Geschädigten erhalten hat, ohne entsprechende Änderung ihrer Satzung unmittelbar 
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Nummer 12 des AEAO zu § 53 AO kann bei vom Krieg in der Ukraine Geschädigten 
auf den Nachweis der Hilfebedürftigkeit verzichtet werden. 
 
Es ist nach § 58 Nummer 1 AO ferner unschädlich, wenn die Spenden beispielsweise 
entweder an eine steuerbegünstigte Körperschaft, die mildtätige Zwecke verfolgt, oder 
an eine inländische juristische Person des öffentlichen Rechts bzw. eine inländische 
öffentliche Dienststelle zur Unterstützung der vom Krieg in der Ukraine Geschädigten 
weitergeleitet werden. Die steuerbegünstigte Einrichtung, die die Spenden gesammelt 
hat, muss entsprechende Zuwendungsbestätigungen für Spenden bescheinigen, die sie 
für Unterstützung der vom Krieg in der Ukraine Geschädigten erhält und verwendet. 
Auf die Sonderaktion ist in der Zuwendungsbestätigung hinzuweisen. 
 


II. Maßnahmen steuerbegünstigter Körperschaften zur Unterstützung 
der vom Krieg in der Ukraine Geschädigten 


 
Neben der Verwendung der eingeworbenen Spendenmittel (Abschnitt I.) ist es aus-
nahmsweise auch unschädlich für die Steuerbegünstigung der Körperschaft, wenn sie 
sonstige bei ihr vorhandene Mittel, die keiner anderweitigen Bindungswirkung unter-
liegen, ohne Änderung der Satzung zur unmittelbaren Unterstützung der vom Krieg in 
der Ukraine Geschädigten einsetzt. Gleiches gilt für die Überlassung von Personal und 
von Räumlichkeiten. In entsprechender Anwendung der Nummer 12 des AEAO zu 
§ 53 AO kann bei vom Krieg in der Ukraine Geschädigten auf den Nachweis der 
Hilfebedürftigkeit verzichtet werden.  
 
Werden beispielsweise vorhandene Mittel an andere steuerbegünstigte Körperschaften, 
die mildtätige Zwecke verfolgen, die im unmittelbaren Zusammenhang mit der Unter-
stützung der vom Krieg in der Ukraine Geschädigten stehen, oder an eine inländische 
juristische Person des öffentlichen Rechts bzw. eine inländische öffentliche Dienst-
stelle zu diesem Zweck weitergeleitet, ist dies nach § 58 Nummer 1 AO unschädlich 
für die Steuerbegünstigung der Körperschaft. 
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Ukraine 


1. Vorübergehende Unterbringung in Einrichtungen steuerbegünstigter Körperschaf-
ten, die ausschließlich dem satzungsmäßigen Zweck der Körperschaft dienen (ein-
schließlich Zweckbetriebe und Vermögensverwaltung) 


 
Zweckbetriebe sind auch Einrichtungen zur Versorgung, Verpflegung und Betreuung 
von Flüchtlingen (§ 68 Nummer 1 Buchtstabe c AO).  
 
Finden auf Leistungen dieser Einrichtungen besondere steuerliche Vorschriften An-
wendung (z. B. Umsatzsteuerbefreiung nach § 4 Nummer 18, 23 bzw. 24 UStG oder 
Umsatzsteuerermäßigung nach § 12 Absatz 2 Nummer 8 UStG), werden sie auch auf 
die Leistungen im Zusammenhang mit der vorübergehenden Unterbringung von 
Kriegsflüchtlingen aus der Ukraine angewendet. 
 


2. Vorübergehende Unterbringung in zum Vermögensbereich einer juristischen 
Person des öffentlichen Rechts gehörenden Einrichtungen 


 
Die entgeltliche vorübergehende Unterbringung ist ohne Prüfung, ob ein Betrieb 
gewerblicher Art einer juristischen Person des öffentlichen Rechts (BgA) vorliegt, 
dem hoheitlichen Bereich zuzuordnen. 
 
Bei Unterbringung in Einrichtungen eines BgA richtet sich die steuerliche Behandlung 
grundsätzlich nach den allgemeinen steuerlichen Vorschriften. Handelt es sich um 
einen steuerbegünstigten BgA, sind die Ausführungen unter Ziffer 1. zu beachten. 
 
Die vorübergehende Nutzung von zu einem BgA gehörenden Betriebsvermögen zu-
gunsten der vom Krieg in der Ukraine Geschädigten führt aus Billigkeitsgründen nicht 
zu einer gewinnwirksamen Überführung ins Hoheitsvermögen und somit nicht zur 
Aufgabe des BgA. Für die Zeitspanne bis zur (Wieder-) Nutzung der Unterbringungs-
möglichkeit zu ihrem ursprünglichen Zweck (z. B. als Sporthalle) ist das Einkommen 
des BgA aber insoweit mit Null anzusetzen. Ein tatsächlicher Verlustausgleich des 
BgA durch die juristische Person des öffentlichen Rechts für diese Zeitspanne ist nicht 
als Zugang zum steuerlichen Einlagekonto zu behandeln. In der Zeit der „Nullstel-
lung“ wird im Übrigen auch kein Steuertatbestand des § 20 Absatz 1 Nummer 10 
Buchstabe b EStG realisiert. 
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mögen  


Zuwendung als Sponsoring-Maßnahme  


 
Die Aufwendungen des Steuerpflichtigen zur Unterstützung der vom Krieg in der 
Ukraine Geschädigten sind nach den Maßgaben des BMF-Schreibens vom 18. Februar 
1998 (BStBl I Seite 212) zum Betriebsausgabenabzug zuzulassen. Aufwendungen des 
sponsernden Steuerpflichtigen sind danach Betriebsausgaben, wenn der Sponsor wirt-
schaftliche Vorteile, die in der Sicherung oder Erhöhung seines unternehmerischen 
Ansehens liegen können, für sein Unternehmen erstrebt. Diese wirtschaftlichen Vor-
teile sind u. a. dadurch erreichbar, dass der Sponsor öffentlichkeitswirksam (z. B. auf 
Bitte um Unterstützung durch die Gemeinde, durch Berichterstattung in Zeitungen, 
Rundfunk, Fernsehen, Internet usw.) auf seine Leistungen aufmerksam macht. 


 


V. Lohnsteuer 


Arbeitslohnspende 


 
Verzichten Arbeitnehmer auf die Auszahlung von Teilen des Arbeitslohns oder auf 
Teile eines angesammelten Wertguthabens  
 
a) zugunsten einer steuerfreien Beihilfe und Unterstützung des Arbeitgebers an vom 


Krieg in der Ukraine geschädigte Arbeitnehmer des Unternehmens oder Arbeit-
nehmer von Geschäftspartnern oder 
 


b) zugunsten einer Zahlung des Arbeitgebers auf ein Spendenkonto einer spenden-
empfangsberechtigten Einrichtung i. S. d. § 10b Absatz 1 Satz 2 EStG, 


 
bleiben diese Lohnteile bei der Feststellung des steuerpflichtigen Arbeitslohns außer 
Ansatz, wenn der Arbeitgeber die Verwendungsauflage erfüllt und dies dokumentiert. 
Unter den Begriff des Unternehmens fallen auch mit dem Arbeitgeber verbundene 
Unternehmen i. S. d. § 15 AktG. 
 
Als Verzicht gilt auch die teilweise Lohnverwendung eines Beamten, Richters, Sol-
daten oder Tarifbeschäftigten auf den gesetzlich oder tarifvertraglich zustehenden 
Arbeitslohn im Sinne des vorstehenden Absatzes wenn der Arbeitgeber die Verwen-
dungsauflage erfüllt und dies dokumentiert. 
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Absatz 2 Nummer 4 Satz 1 LStDV). Auf die Aufzeichnung kann verzichtet werden, 
wenn stattdessen der Arbeitnehmer seinen Verzicht schriftlich erteilt hat und diese 
Erklärung zum Lohnkonto genommen worden ist. 
 
Der außer Ansatz bleibende Arbeitslohn ist nicht in der Lohnsteuerbescheinigung 
(§ 41b Absatz 1 Satz 2 Nummer 3 EStG) anzugeben. 
 
Die steuerfrei belassenen Lohnteile dürfen in der Einkommensteuerveranlagung nicht 
als Spende berücksichtigt werden. 


 


VI. Aufsichtsratsvergütungen 
 


Verzichtet ein Aufsichtsratsmitglied vor Fälligkeit oder Auszahlung auf Teile seiner 
Aufsichtsratsvergütung, so gilt Abschnitt V. sinngemäß. Da es sich auf Seiten der 
Gesellschaft gleichwohl um Aufsichtsratvergütungen und nicht um Spenden handelt, 
bleibt die Anwendung des § 10 Nummer 4 KStG davon unberührt.  


 


VII. Umsatzsteuer 


1. Steuerbegünstigte Körperschaften 


 
Stellen steuerbegünstigte Körperschaften i. S. d. § 5 Absatz 1 Nummer 9 KStG ent-
geltlich Personal, Räumlichkeiten, Sachmittel oder andere Leistungen in Bereichen 
zur Verfügung, die für die Bewältigung der Auswirkungen und Folgen des Krieges in 
der Ukraine notwendig sind, wird es nicht beanstandet, wenn diese Betätigungen 
sowohl ertragsteuerlich als auch umsatzsteuerlich dem Zweckbetrieb i. S. d. § 65 AO 
zugeordnet werden. Dies gilt unabhängig davon, welchen steuerbegünstigten Zweck 
die jeweilige Körperschaft, die Personal, Räumlichkeiten, Sachmittel oder andere 
Leistungen zur Verfügung stellt, satzungsmäßig verfolgt.  
 


2. Umsatzsteuerbefreiung für die Überlassungen von Sachmitteln und Räumen sowie 
von Personal 


 
Die umsatzsteuerbaren Überlassungen von Sachmitteln und Räumen sowie von Per-
sonal sind unter den weiteren Voraussetzungen des § 4 Nummer 14, 16, 18, 23 und 
25 UStG als eng verbundene Umsätze umsatzsteuerfrei, soweit diese zwischen steuer-
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schrift befreit sind.  
 
Es wird nicht beanstandet, dass umsatzsteuerliche Vorschriften (z. B. Umsatzsteuer-
befreiung nach § 4 Nummer 18, 23, 24 bzw. 25 UStG oder Umsatzsteuerermäßigung 
nach § 12 Absatz 2 Nummer 8 UStG), die auf vergleichbare Leistungen der jeweili-
gen Einrichtung an andere Leistungsempfänger (z. B. Obdachlose) bereits Anwen-
dung finden, auch auf Leistungen dieser Einrichtung, die der Betreuung und Versor-
gung von Kriegsflüchtlingen dienen, angewendet werden, wenn Entgelte dafür aus 
öffentlichen Kassen oder von anderen steuerbegünstigten Körperschaften gezahlt 
werden. 


 


3. Unentgeltliche Bereitstellung von Gegenständen oder Personal 


 
Bei der unentgeltlichen Bereitstellung von Gegenständen und Personal für humanitäre 
Zwecke durch Unternehmen an Einrichtungen, die einen unverzichtbaren Einsatz zur 
Bewältigung der Auswirkungen und Folgen bei den vom Krieg in der Ukraine Ge-
schädigten leisten, wie insbesondere Hilfsorganisationen, Einrichtungen für geflüch-
tete Menschen und zur Versorgung Verwundeter sowie weitere öffentliche Institutio-
nen, wird von der Besteuerung einer unentgeltlichen Wertabgabe im Billigkeitswege 
abgesehen.  


 
Beabsichtigt ein Unternehmer bereits beim Leistungsbezug, die Leistungen aus-
schließlich und unmittelbar für die genannten Zwecke zu verwenden, sind die ent-
sprechenden Vorsteuerbeträge unter den übrigen Voraussetzungen des § 15 UStG im 
Billigkeitswege entgegen Abschn. 15.15 Absatz 1 UStAE zu berücksichtigen. Die 
folgende unentgeltliche Wertabgabe wird nach dem vorangegangenen Absatz im 
Billigkeitswege nicht besteuert. 
 


4. Vorsteuerabzug bei Nutzungsänderung 


 
Bei Nutzungsänderungen von Räumlichkeiten von Unternehmen der öffentlichen 
Hand wird gemäß § 163 AO aus sachlichen Billigkeitsgründen von der Besteuerung 
einer unentgeltlichen Wertabgabe nach § 3 Absatz 9a UStG und einer Vorsteuerkor-
rektur nach § 15a UStG abgesehen, wenn und soweit der Sachverhalt in einer unent-
geltlichen Nutzung zur Bewältigung der Auswirkungen und Folgen des Kriegs in der 
Ukraine begründet ist. Diese Regelung ist auch auf Vorsteuern aus laufenden Kosten 
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nehmen der öffentlichen Hand entsprechend anzuwenden.  
 


5. Unentgeltliche Überlassung von Wohnraum 


 
Von der Besteuerung einer unentgeltlichen Wertabgabe und einer Vorsteuerkorrektur 
nach § 15a UStG wird im Billigkeitswege ebenfalls abgesehen, wenn private Unter-
nehmen Unterkünfte, die für eine umsatzsteuerpflichtige Verwendung vorgesehen 
waren (Hotelzimmer, Ferienwohnungen o. ä.), unentgeltlich Personen zur Verfügung 
stellen, die aufgrund des Kriegs in der Ukraine geflüchtet sind. Beabsichtigen diese 
Unternehmer bereits bei Bezug von Nebenleistungen (Strom, Wasser o. ä.) eine ent-
sprechende unentgeltliche Beherbergung, wird ausnahmsweise unter den oben ge-
nannten Bedingungen und den weiteren Voraussetzungen des § 15 UStG zusätzlich im 
Billigkeitswege ein entsprechender Vorsteuerabzug gewährt. Die folgende unentgelt-
liche Wertabgabe wird nach dem vorangegangenen Absatz im Billigkeitswege nicht 
besteuert. 
 


 


VIII. Schenkungsteuer 
 
Handelt es sich bei den Zuwendungen um Schenkungen, können bei Vorliegen der ent-
sprechenden Voraussetzungen Steuerbefreiungen nach § 13 ErbStG gewährt werden. 
Hierunter fallen u. a Zuwendungen an gemeinnützige Körperschaften nach § 13 Absatz 1 
Nummer 16 ErbStG und Zuwendungen, die ausschließlich kirchlichen, gemeinnützigen 
oder mildtätigen Zwecken gewidmet sind, sofern deren Verwendung zu diesem Zweck 
gesichert ist (§ 13 Absatz 1 Nummer 17 ErbStG). 


 
Dieses Schreiben wird im Bundessteuerblatt Teil I veröffentlicht. 
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Foreword 


Digitalisation and globalisation have had a profound impact on economies and the lives of people around 
the world, and this impact has only accelerated in the 21st century. These changes have brought with them 
challenges to the rules for taxing international business income, which have prevailed for more than a 
hundred years and created opportunities for base erosion and profit shifting (BEPS), requiring bold moves 
by policy makers to restore confidence in the system and ensure that profits are taxed where economic 
activities take place and value is created. 


In 2013, the OECD ramped up efforts to address these challenges in response to growing public and 
political concerns about tax avoidance by large multinationals. The OECD and G20 countries joined forces 
and developed an Action Plan to address BEPS in September 2013. The Action Plan identified 15 actions 
aimed at introducing coherence in the domestic rules that affect cross-border activities, reinforcing 
substance requirements in the existing international standards, and improving transparency as well as 
certainty. 


After two years of work, measures in response to the 15 actions, including those published in an interim 
form in 2014, were consolidated into a comprehensive package and delivered to G20 Leaders in November 
2015. The BEPS package represents the first substantial renovation of the international tax rules in almost 
a century. As the BEPS measures are implemented, it is expected that profits will be reported where the 
economic activities that generate them are carried out and where value is created. BEPS planning 
strategies that rely on outdated rules or on poorly co-ordinated domestic measures will be rendered 
ineffective- 


OECD and G20 countries also agreed to continue to work together to ensure a consistent and co-ordinated 
implementation of the BEPS recommendations and to make the project more inclusive. As a result, they 
created the OECD/G20 Inclusive Framework on BEPS (Inclusive Framework), bringing all interested and 
committed countries and jurisdictions on an equal footing in the Committee on Fiscal Affairs and its 
subsidiary bodies. With over 140 members, the Inclusive Framework monitors and peer reviews the 
implementation of the minimum standards and is completing the work on standard setting to address BEPS 
issues. In addition to its members, other international organisations and regional tax bodies are involved 
in the work of the Inclusive Framework, which also consults business and the civil society on its different 
work streams. 


Although implementation of the BEPS package is dramatically changing the international tax landscape 
and improving the fairness of tax systems, one of the key outstanding BEPS issues – to address the tax 
challenges arising from the digitalisation of the economy – remained unresolved. In a major step forward 
on 8 October 2021, over 135 Inclusive Framework members, representing more than 95% of global GDP, 
joined a two-pillar solution to reform the international taxation rules and ensure that multinational 
enterprises pay a fair share of tax wherever they operate and generate profits in today’s digitalised and 
globalised world economy. The implementation of these new rules is envisaged by 2023. 


This document was approved by the OECD/G20 Inclusive Framework on BEPS on 11 March 2022 and 
prepared for publication by the OECD Secretariat. 
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Introduction 


1. The Global Base Erosion rules (GloBE Rules) have been developed as part of the solution for 
addressing the tax challenges of the digital economy. They are designed to ensure large multinational 
enterprises (MNEs) pay a minimum level of tax on the income arising in each jurisdiction where they 
operate. The GloBE Rules are intended to be implemented as part of a common approach. A jurisdiction 
that joins the common approach is not required to adopt the GloBE Rules but, if it chooses to do so, it 
agrees to implement and administer them in a way that is consistent with the outcome provided under the 
GloBE Rules and the commentary on the GloBE Rules (including the agreement as to rule order). 
Consistency in the implementation and administration of the GloBE Rules is intended to result in a 
transparent and comprehensive system of taxation that provides predictable outcomes for MNEs and 
avoids the risk of double or over-taxation. 


2. The GloBE Rules apply a system of Top-up Taxes – that is, an IIR and a UTPR – that brings the 
total amount of taxes paid on an MNE’s Excess Profit in a jurisdiction up to the Minimum Rate. This Top-
up Tax does not operate as a typical direct tax on income of an Entity. Rather it applies to the Excess 
Profits calculated on a jurisdictional basis and only applies to the extent those profits are subject to tax in 
a given year below the Minimum Rate. Rather than a typical direct tax on income, the tax imposed under 
the GloBE Rules is closer in design to an international alternative minimum tax, that uses standardised 
base and tax calculation mechanics to identify pools of low-taxed income within an MNE Group and 
imposes a co-ordinated tax charge that brings the Group’s ETR on that income in each jurisdiction up to 
the Minimum Rate. The design of the GloBE Rules as a Top-up Tax facilitates the co-ordinated application 
of the GloBE Rules by ensuring that the aggregate amount of incremental tax payable under the rules in 
each jurisdiction does not cause the ETR to exceed the Minimum Rate. The design of the IIR and UTPR 
as Top-up Taxes, however, does not restrict a jurisdiction from legislating those rules under a corporate 
income tax system in its domestic law. 


3. These GloBE Rules are drafted in the form of model rules in order to provide jurisdictions with a 
template for domestic implementation. This Commentary provides tax administrations and taxpayers with 
guidance on the interpretation and application of those rules. The Commentary is intended to promote a 
consistent and common interpretation of the GloBE Rules that will facilitate co-ordinated outcomes for both 
tax administrations and MNE Groups. The Commentary explains the intended outcomes under the rules 
and clarifies the meaning of certain terms. It also includes examples which illustrate the application of the 
rules to certain fact patterns. The Inclusive Framework may develop further examples on the application 
of the rules through Administrative Guidance provided under Article 8.3. A breakdown of the contents of 
each Chapter is set out below. 


Scope 


4. Chapter 1 sets out the scope of the GloBE Rules. The GloBE Rules will apply to the Constituent 
Entities of an MNE Group that meets the consolidated revenue threshold as set out in Article 1.1. Article 1.1 
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is modified by Article 6.1 which sets out further rules clarifying the application of the consolidated revenue 
threshold in the case of mergers and de-mergers. 


Charging provisions 


5. Chapter 2 contains the operating mechanics for the IIR and the UTPR. The IIR is the primary rule 
that is applied by a Parent Entity within the MNE Group to that Parent Entity’s Allocable Share of Top-up 
Tax of any LTCE. The IIR incorporates a top-down approach which ensures priority in the application of 
the IIR is given to the Parent Entity at the highest point in the ownership chain. Under this approach, an 
Intermediate Parent Entity shall not apply the IIR where it is controlled by another parent entity further up 
the ownership chain that is subject to a Qualified IIR. However, the top-down approach has some 
exceptions (e.g., split-ownership rules). In order to avoid double taxation in these cases, the IIR includes 
an offset mechanism that allows the Parent Entity to reduce the Top-up Tax otherwise payable under the 
IIR where that tax is brought into charge by another Parent Entity.  


6. The UTPR operates as a backstop to the IIR, applying only in specific circumstances where the 
Top-up Tax is not brought into charge under an IIR. The application of a UTPR in a UTPR Jurisdiction shall 
result in that jurisdiction imposing an additional cash tax expense on the Constituent Entities of an MNE 
Group that is equal to the UTPR Top-up Tax Amount. Chapter 2 sets out the rules for calculating the UTPR 
Top-up Tax Amount for each Low-Tax Jurisdiction and the mechanism used to allocate the UTPR Top-up 
Tax Amount to a UTPR Jurisdiction. 


Calculating ETR on a jurisdictional basis  


7. Chapter 3 sets out the mechanics for calculating a Constituent Entity’s GloBE Income or Loss. The 
starting point for this calculation is the financial accounting net income or loss determined for the 
Constituent Entity in the preparation of the Consolidated Financial Statements for the Fiscal Year. The 
GloBE Rules use the Entity’s financial accounting net income or loss as the starting point for determining 
GloBE Income or Loss because it provides a uniform measure of income that can be applied in all 
jurisdictions. Moreover, because it draws on information already used in the preparation of Consolidated 
Financial Statements, it reduces the MNE Group’s compliance costs. In order to account for certain 
permanent differences between accounting and the GloBE tax base, the GloBE Rules then adjust this 
amount to arrive at that Entity’s GloBE Income or Loss. Chapter 3 further includes mechanisms for 
allocating income between a Main Entity and a PE and between a tax transparent entity and its owners. 
The exclusion for International Shipping Income set out in Article 3.3 provides an exclusion for income 
derived from international shipping based on the scope of Article 8 of the OECD Model Tax Convention 
(OECD, 2017[1]). 


8. Chapter 4 sets out the mechanics for determining the amount of Covered Taxes on the GloBE 
income of each Constituent Entity. The Covered Tax calculation is done in a number of steps. The first 
step takes the current taxes determined for the Constituent Entity for the Fiscal Year and then adjusted 
this amount to arrive at that Entity’s Adjusted Covered Taxes. These adjustments include adjustments 
based on the principles of deferred tax accounting to address differences in the timing of the recognition 
of income and expense. The GloBE Rules include deferred tax accounting adjustments to the current tax 
amount to prevent permanent differences in the GloBE tax liability from arising solely due to timing 
differences. The GloBE Rules rely on deferred tax accounting principles to address timing differences 
because they address timing issues as they arise and in a more targeted and refined manner than other 
approaches, such as carry-forwards. This approach also reduces compliance costs because it draws on 
information and accounting systems the MNE Group already uses for other purposes. This Chapter also 
includes mechanisms designed to ensure that certain cross-border taxes (such as Controlled Foreign 
Company (CFC) taxes) are appropriately allocated to the jurisdiction where the income arises. Chapter 4 
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also includes a mechanism for dealing with post-filing adjustments in respect of changes relating to a local 
tax liability. 


9. Chapter 5 sets out the steps to be taken in determining the amount of Top-up Tax of each LTCE. 
First, a Constituent Entity’s aggregates its net income and Adjusted Covered taxes with those of other 
Constituent Entities located in the same jurisdiction to determine the ETR and Top-up Tax Percentage for 
each jurisdiction. If that jurisdiction is a Low-Tax Jurisdiction then the Substance-based Income Exclusion 
is applied to the total GloBE Income in the jurisdiction in order to determine the Excess Profits in that 
jurisdiction. The Top-up Tax Percentage is then applied to such Excess Profit in order to determine the 
Top-up Tax for each Low-Tax Jurisdiction. The final step is then to allocate such jurisdictional Top-up 
Taxes to the Constituent Entities in the Low-Tax Jurisdiction, which is where the chapter connects back 
with Chapter 2. Special rules apply in respect of minority owned groups. Chapter 5 further includes a de 
minimis exclusion for the Constituent Entities located in the same jurisdiction when their aggregated 
revenue and income does not exceed certain thresholds. 


Reorganisations and special ownership structures 


10. The consequences of a transfer of part or all of the Controlling Interests, or transfer of assets and 
liabilities, of a target Constituent Entity are addressed through a number of specific rules in Chapter 6. 
These rules include specific rules for the application of the consolidated revenue threshold to MNE Groups 
after a merger or demerger. They further provide for the apportionment of the target’s GloBE Income and 
Covered Taxes and the value of deferred tax assets and deferred tax liabilities between the seller and 
purchaser as well as rules for calculating the tax base of the assets and liabilities of the target entity. 
Chapter 6 also includes special rules for JVs that bring the MNE Group’s share of the JV income into scope 
of the GloBE Rules and special rules for Multi-parented MNE Groups. 


Tax neutrality and distribution regimes  


11. Chapter 7 provides specific rules that apply to certain tax neutrality and distribution regimes in 
order to avoid unintended outcomes under the GloBE Rules. These rules include special rules for reducing 
the GloBE Income of UPEs that are Tax Transparent Entities or subject to a Deductible Dividend Regime 
and whose owners are subject to taxation above the Minimum Rate on the UPE’s GloBE Income. The 
rules also contain special rules for the computation of the ETR of a controlled Investment Entity and certain 
elections in respect of such Entities. Finally, the chapter contains special rules related to Distribution Tax 
Systems. 


Administration and Transition rules 


12. Chapter 8 sets out certain provisions in respect of the administration of the GloBE Rules. This 
includes the information that must be filed by the relevant Constituent Entities to demonstrate compliance 
with the GloBE Rules under Article 8.1. Chapter 8 also provides for the possibility of safe harbours and the 
issuance of administrative guidance to reduce compliance burdens, including duplicative reporting, where 
possible. Chapter 9 provides transition rules including rules for taking into account losses and other tax 
attributes that arose prior to the application of the GloBE Rules.  


Defined terms 


13. Chapter 10 sets out definitions of terms used in the GloBE Rules, and provides rules in Article 10.2 
to define Flow-through Entities, Tax Transparent Entities, Reverse Hybrid Entities, and Hybrid Entities. 
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Article 10.3 sets out the rules for determining the location of an Entity for the purposes of applying the 
GloBE Rules. 


Co-ordination and consistency requirements under common approach. 


14. The GloBE Rules are intended to be implemented as part of a common approach. A jurisdiction 
that joins the common approach is not required to adopt the GloBE Rules but, if it chooses to do so, it 
agrees to implement and administer them in a way that is consistent with the outcomes provided under the 
GloBE Rules and this Commentary. Consistency in the implementation and administration of the GloBE 
Rules is intended to result in a transparent and comprehensive system of taxation that provides predictable 
outcomes for MNEs and avoids the risk of double or over-taxation. 


Scope 


15. The limitations on scope in Article 1.1 play an important role in the co-ordination mechanics for the 
GloBE Rules by ensuring that the application of the rules in one jurisdiction does not come into conflict 
with the intended outcomes under the GloBE Rules in another jurisdiction. For example, if a jurisdiction 
were to set a lower revenue threshold for the application of the UTPR under its domestic law this would 
cause the UTPR to operate as the primary rule for those MNE Groups that were above this domestic 
threshold but below the agreed GloBE threshold, resulting in outcomes that were contrary to the basic 
design of the GloBE Rules and undermining the expected outcomes for MNEs headquartered in 
jurisdictions that have adopted a Qualified IIR.  


16. Equally, however, a co-ordinated approach to the GloBE Rules does not prevent those jurisdictions 
that adhere to the common approach from introducing additional measures to tax their own domestic 
taxpayers in respect of the foreign income of their subsidiaries and branches, provided those rules do not 
come into conflict with the intended outcomes under the GloBE Rules. For example, the introduction of a 
tax in respect of income of foreign subsidiaries that was similar to the IIR, but applied only to the foreign 
income of smaller locally headquartered MNE Groups (i.e. MNE Groups with annual consolidated revenues 
below the threshold in Article 1.1), would not be contrary to the design of the GloBE Rules or undermine 
the rule order that had been agreed as part of the common approach. 


Currency conversion  


17. The GloBE Rules set out a number of monetary thresholds that are denominated in the Euro 
currency. These include the consolidated revenue threshold in Article 1.1 and the De Minimis Exclusion in 
Article 5.5. The use of monetary thresholds can give rise to co-ordination issues where jurisdictions set 
these monetary thresholds in a currency other than Euros or when MNE Groups that are subject to the 
GloBE Rules prepare their Consolidated Financial Statements in a currency other than one referenced in 
the applicable domestic law.  


Monetary thresholds set in local currency 


18. The monetary thresholds under the GloBE Rules are set in Euros. In order to avoid the risk of 
differences in the application of GloBE Rules among jurisdictions it is recommended that jurisdictions 
implementing the GloBE Rules also use the Euro currency in their domestic legislation when setting their 
own thresholds. However, some jurisdictions that implement the GloBE Rules may face legal or practical 
impediments to using a foreign currency when setting their own monetary thresholds under domestic 
legislation. In these cases, a jurisdiction may provide for a threshold in its domestic currency but it should 
re-base the local currency threshold every year in order to minimise the difference between the local 
threshold and those set by other countries.  
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19. For those jurisdictions that introduce the GloBE Rules into their legislation using local currency 
thresholds other than Euros, the preferred approach would be for those jurisdictions to use a consistent 
methodology to re-base their local currency. Application of a consistent re-basing rule will minimise 
differences between the local currency thresholds used by different jurisdictions.  


20. As noted further below, an MNE Group that prepares its Consolidated Financial Statements in a 
different currency from the one used by the domestic legislation will still need to translate the results of 
those financial statements into that currency to determine whether (and how) the MNE Group is subject to 
the GloBE Rules in that jurisdiction. This translation can only be made at the end of the MNE Group’s 
Fiscal Year. Nevertheless, a jurisdiction can minimise the potential for uncertainty by ensuring that the 
methodology for re-basing currency thresholds provides MNE Groups with certainty as to what those 
thresholds will be at the beginning of the relevant Fiscal Year.  


Co-ordination rule in the event of differences in thresholds as a result of local currency 
fluctuations 


21. Where a jurisdiction implements GloBE Rules using monetary thresholds that are in a currency 
other than Euros this creates the potential for differences in the application of the GloBE Rules between 
that jurisdiction and other jurisdictions. For example, Country Y could use its local currency to set the 
monetary threshold for determining whether a fine or penalty falls within the definition of a Policy Disallowed 
Expense. While this threshold is originally set at the local currency equivalent of EUR 50 000, the value of 
Y$ may subsequently fall against the Euro such that, when the threshold is applied, the actual monetary 
threshold is set at the equivalent of EUR 35 000. In this case, the drop in the exchange rate effectively 
results in a potential increase in the measurement of the GloBE tax base under Country Y law for certain 
MNE Groups because it results in fines and penalties being added-back to the calculation of GloBE 
Income, thereby increasing the denominator of the ETR calculation. These differences in the determination 
of the GloBE tax base could, in turn, have adverse implications for co-ordination and rule order. Such 
differences could result in Country Y applying the charging provisions under Chapter 2 in circumstances 
that were not contemplated by the GloBE Rules, thereby undermining the expected outcomes for another 
jurisdiction that has also adopted these rules. 


22. Accordingly, jurisdictions that implement monetary thresholds in a currency other than Euros must 
create provision in their law to ensure that any such differences do not result in outcomes that are 
inconsistent with the common approach and the intended outcomes under the Model Rules and this 
Commentary. Co-ordination mechanisms consistent with the common approach may be considered as 
part of the Implementation Framework which will set out a process for assessing whether the domestic 
rules meet the qualification standards for a Qualified IIR, UTPR or Domestic Minimum Top-up Tax.  


MNE Groups using a currency different to the local currency under domestic law  


23. Regardless of whether the currency used to determine monetary thresholds under the GloBE 
Rules is set in Euros or in some other currency, it will also be necessary for an MNE Group that prepares 
its Consolidated Financial Statements in a currency that is different from the one set by the domestic 
legislation to translate the results of those financial statements into the local currency to determine whether 
(and how) the MNE Group is subject to the GloBE Rules in that jurisdiction. The MNE Group must convert 
the relevant amounts included in their Consolidated Financial Statements into local currency using an 
agreed methodology that provides a level playing field for MNEs and maximises consistency in outcomes 
across jurisdictions. For instance, if the domestic law of the UPE Jurisdiction sets the revenue threshold in 
Country A currency but the Consolidated Financial Statements are prepared in Country B currency then 
the consolidated revenue should be converted from Country B to Country A currency using the same 
methodology required under the GloBE Rules in other jurisdictions and applied by other MNE Groups in 
order to determine whether the consolidated revenue threshold has been met.  
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24. As part of the GloBE Implementation Framework, jurisdictions will evaluate the development of 
preferred methodologies for re-basing local currency thresholds and currency conversion, which meet their 
domestic legal requirements while providing sufficient certainty in the application of the rules and avoiding 
unnecessary discrepancies in the scope or operation of the GloBE Rules between different jurisdictions. 
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1. Chapter 1 determines which MNE Groups and Group Entities are subject to the GloBE Rules. 
Article 1.1 provides that the GloBE Rules will apply to the Constituent Entities of an MNE Group with 
consolidated revenues of at least EUR 750 million in at least two of the four prior Fiscal Years. Article 1.1 
is modified by Article 6.1 which sets out further rules clarifying the application of the consolidated revenue 
threshold in the case of mergers and de-mergers. 


2. Chapter 1 also includes a number of key definitions that are used to determine when an Entity or 
collection of Entities constitutes a Group and when that Group qualifies as an MNE Group. A broad 
definition of Entity in Chapter 10 ensures that the term captures separate legal persons as well as 
arrangements such as partnerships and trusts. As discussed further below in the Commentary to 
Article 1.2, Entities form a Group when they are under common control such that their income is (or would 
be) included in the same Consolidated Financial Statements. The term Constituent Entity is then used to 
identify the Group Entities that are subject to the GloBE Rules. In this context, an Entity with one or more 
PEs is divided into separate Constituent Entities. The Chapter also sets out those Entities (Excluded 
Entities) that are excluded from the rules. Further definitions which supplement the meaning of these terms 
are included in Chapter 10. 


Article 1.1 - Scope of GloBE Rules  


3. Article 1.1 limits the application of the GloBE Rules to MNE Groups whose annual consolidated 
revenues in at least two of the four preceding Fiscal Years equal or exceed EUR 750 million. These scope 
rules ensure that smaller Groups and purely domestic Groups remain unaffected by the GloBE Rules. The 
Article also clarifies that Entities that are Excluded Entities are not subject to the GloBE Rules.  


Article 1.1.1 


4. Article 1.1.1 has two main elements: 


a. The first element restricts the operation of the GloBE Rules to the Constituent Entities of an MNE 
Group. The meaning of MNE Group and Constituent Entity is discussed further in the Commentary 
to Article 1.2 and Article 1.3. 


b. The second element is a revenue threshold based on that used in the CbCR rules. This threshold 
limits the application of the rules to those MNE Groups with consolidated revenue of at least 
EUR 750 million in at least two of the four preceding Fiscal Years. The operation of this revenue 
threshold is discussed further below. 


5. The consolidated revenue threshold reflects cost / benefit considerations within the context of the 
overall tax policy rationale of the GloBE Rules. By restricting the rules to those MNE Groups that meet the 
requirements of Article 1.1, the compliance and administration costs of adopting a co-ordinated global 
minimum tax are minimised, while preserving the overall impact and revenue benefits. Using the same 
monetary threshold as that used for CbCR purposes also limits the incremental compliance costs 
associated with the introduction of the GloBE Rules and will make it easier for tax administrations to monitor 
compliance with the rules based on existing information collection and exchange systems. 


1 Scope 







  | 15 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


6. The consolidated revenue threshold applies to the revenue that is reported in the Consolidated 
Financial Statements of the MNE Group. The threshold uses a two-out-of-four-years test in order to reduce 
volatility in the application of the rules. Where the MNE Group has EUR 750 million or more of reported 
revenue in at least two Fiscal Years in the four-year period immediately preceding the tested Fiscal Year, 
the Constituent Entities that make up the MNE Group will be within the scope of the GloBE Rules. Note 
that consolidated revenue for the current year (i.e. the tested Fiscal Year) is not factored into the four year 
calculation. Excluding the current year’s results from the revenue threshold test ensures that an MNE 
Group knows, at the beginning of the tested Fiscal Year, whether it will be subject to the GloBE Rules in 
that year.  


7. In a limited number of cases, Consolidated Financial Statements may not be available in respect 
of the four Fiscal Years immediately preceding the tested Fiscal Year. This could happen because the 
Entities that make-up the Group may have been recently created, so that there are no financial statements 
for Entities in any prior year or because, prior to the tested Fiscal Year, the Entities forming the Group were 
standalone Entities that are not required to consolidate. Article 6.1.1(b) deals with the latter situation. 
Where an Entity is brought under common control with another Entity to form a Group, the consolidated 
revenue threshold for a prior year is met if the sum of the revenues in the financial statements of each 
Entity is equal or greater than EUR 750 million (see Commentary on Article 6.1.1(b)).  


8. In those cases where the Entities forming the Group were recently created such that there are no 
financial statements for the Group in prior years, then the third year is the first year in which the GloBE 
Rules can apply, since, at that point, there will be two prior years to test. If the revenue threshold is met for 
the two prior years, the Group will be within the scope of the GloBE Rules in year three notwithstanding 
that the Group does not have four prior years of consolidated financial statements.  


9. For instance, in Year 1, A Co and B Co are incorporated and form the AB Group. Consolidated 
financial statements are prepared for the AB Group. In Years 1 and 2, the AB Group has consolidated 
revenue of EUR 750 million. In this case, the AB Group is not within the scope of the GloBE Rules in Years 
1 and 2 because Article 1.1.1 requires the AB Group to have consolidated revenues of EUR 750 million or 
more in at least two of the four Fiscal Years preceding the tested Fiscal Year. In Year 3, the consolidated 
revenue threshold has been met because in the consolidated revenue of the AB Group equals 
EUR 750 million two Fiscal Years preceding the tested Fiscal Year (Year 3).  


Revenue threshold applies to the consolidated revenue  


10. The revenue threshold takes into account the consolidated revenue as reported in the 
Consolidated Financial Statements of the Group. The definition of Consolidated Financial Statements in 
Article 10.1 includes a requirement that these statements are prepared in accordance with an Acceptable 
Financial Accounting Standard and a deeming provision to address those situations where the MNE Group 
is only a single Entity with foreign branch operations or does not otherwise prepare Consolidated Financial 
Statements under such a standard.  


11. Where the income of an Entity is consolidated with that of an MNE Group, then the threshold in 
Article 1.1.1 is applied to the total amount of the Entity’s revenue that is reflected in the Consolidated 
Financial Statements of the Group, even if a portion of the interests in that Group Entity is owned (directly 
or indirectly) by minority interest holders. In accounting terms, this means that the revenues taken into 
account in the determination of the MNE Group’s total revenue under the consolidated revenue threshold 
should be the one reflected in the Consolidated Financial Statements and should not be reduced by the 
amount attributable to minority interest holders. The threshold applies based on the consolidated revenue 
of the MNE Group, not the aggregate of the revenues of each Group Entity. In other words, revenues from 
transactions with other Group Entities that are eliminated in the consolidation process are excluded from 
the revenue threshold test. 
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12. Although, as described in further detail below in the Commentary to Article 1.1.3 and Article 1.5, 
an Excluded Entity is not a Constituent Entity (and is, therefore, not subject to the GloBE Rules), an 
Excluded Entity will qualify as a Group Entity for purposes of determining the revenue threshold to the 
extent its income is consolidated with the rest of the Group. In this case, the revenue of that Excluded 
Entity must be taken into account in applying the consolidated revenue threshold. This ensures consistency 
with the threshold for reporting under CbCR and avoids requiring additional rules to address the treatment 
of revenues attributable to transactions between the Excluded Entity and the rest of the Group (including 
anti-avoidance rules to protect against fragmentation).  


13. In cases where the revenue threshold is set in a currency other than the Euro and such amount 
changes on a yearly basis, the applicable revenue threshold for the Fiscal Year is the last revenue 
threshold in effect as of the beginning of the Fiscal Year. For example, Country A rebases its revenue 
threshold in local currency in December of each year, effective for Fiscal Years beginning after the 31 
December. The MNE Group has a Fiscal Year that starts on 1 July 2024 and ends on 30 June 2025. The 
MNE Group applies the revenue threshold that is in effect on 1 July 2024.  


Article 1.1.2 


14. Article 1.1.2 addresses cases where a Fiscal Year of an MNE Group is a period other than 12 
months. The Fiscal Year of the MNE Group is defined in Article 10.1 and is determined by reference to the 
annual accounting period of the UPE. The definition of Fiscal Year aligns with the test used in CbCR and 
ensures consistency in the application of the threshold for GloBE and CbCR purposes. 


15. The rule in Article 1.1.2 applies in cases where one or more of the immediately preceding Fiscal 
Years use a period other than 12 months. This paragraph states that the EUR 750 million revenue 
threshold has to be recalculated on a proportional basis to reflect the threshold for a period other than 12 
months. There are a number of ways that this recalculation can be made. For example, if the Fiscal Year 
of the MNE Group is comprised of 9 months, then the local tax authority could require the revenue threshold 
to be correspondingly reduced by a quarter to capture a proportionate amount of revenue over a 9-month 
period EUR 562.5 million (EUR 750 million/12 x 9). In order to reach the same outcome the group’s 
consolidated revenue could be adjusted upward on a pro-rata basis in order to reflect the consolidated 
group revenue that corresponds to a 12-month Fiscal Year. For example, if the Fiscal Year of the MNE 
Group is comprised of 9 months and the consolidated revenue for the period is EUR 562.5 million, then 
the local tax authority could require the revenue to be grossed-up by the ratio of the number of months in 
the year to 12. Under these facts, the MNE Group’s consolidated revenue for the year for purposes of 
applying the threshold would be EUR 750 million (= EUR 562.5 million / [9/12]).  


Article 1.1.3 


16. Article 1.1.3 states that Entities that meet the definition of Excluded Entities are excluded from the 
GloBE Rules. These Entities are excluded from the definition of Constituent Entities, thereby taking them 
outside the scope of the GloBE Rules (except for purposes of calculating the revenue threshold). The 
various types of Excluded Entities are explained further below in the Commentary to Article 1.5. 


Article 1.2 - MNE Group and Group  


17. Article 1.2 defines the terms “MNE Group” and “Group” for the purposes of the GloBE Rules. These 
terms, which are used to determine the scope of the GloBE Rules under Article 1.1, perform two key 
functions. Firstly, they restrict the GloBE Rules to those Groups or Entities with foreign subsidiaries or 
branches. Second they define the degree of common ownership and control required for two or more 
entities to be members of the same Group. 
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18. As described in the Commentary on Article 1.1, the Constituent Entities of a Group will not be 
subject to the GloBE Rules unless they are members of an MNE Group. Article 1.2.1 sets out the definition 
of an MNE Group. There are two elements to this definition:  


a. Whether two or more Entities form a Group is based on an accounting consolidation test. This 
consolidation test is determined based on the Consolidated Financial Statements prepared by the 
UPE. Subparagraph (d) of the definition of Consolidated Financial Statements in Article 10.1 
includes a deeming provision for those UPEs that do not prepare Consolidated Financial 
Statements. This provision requires the use of the financial statements that would have been 
prepared if the UPE had been required to prepare such statements in accordance with an 
Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting 
Standard or another financial accounting standard that is adjusted to prevent any Material 
Competitive Distortions. 


b. A Group will be an MNE Group if it has one or more Entities or PEs located in a jurisdiction other 
than the UPE jurisdiction. 


19. The extended definition of Group in Article 1.2.3 ensures that the GloBE Rules also apply to a 
standalone Entity located in a jurisdiction that has one or more PEs located in another jurisdiction. 


Article 1.2.1 


20. Article 1.2.1 requires a UPE of the Group to have, directly or indirectly, at least one foreign 
subsidiary or PE before the Group will be considered an MNE Group. A single subsidiary or PE as defined 
by Article 10.1 (even one that does not earn income) located in a jurisdiction other than the one where the 
UPE is located is sufficient to bring a Group within the definition of an MNE Group. 


Article 1.2.2 


21. Article 1.2.2 defines a Group based on an accounting consolidation test. A Group is comprised of 
Entities (including arrangements such as partnerships or trusts that prepare separate financial accounts) 
that are related through ownership or control and meet either of the requirements set out in paragraph (a) 
or (b) of Article 1.2.2. This definition is used for purposes of defining a Constituent Entity in Article 1.3. 


22. Paragraph (a) refers to a collection of Entities that are included in the Consolidated Financial 
Statements of the UPE. This means that the assets, liabilities, income, expenses, and cash flows (i.e. the 
financial results) of the Entity (including the ones of its PEs) are consolidated on a line-by-line basis in the 
Consolidated Financial Statements that the UPE prepares for the MNE Group. If no consolidated accounts 
exist, a collection of Entities would still be considered a Group if these Entities would have been so 
consolidated if an Entity were required to prepare such accounts with respect to the Entities it controls 
because the definition of term “Consolidated Financial Statements” in Article 10.1 also includes a “deemed 
consolidation test” in paragraph (d) which considers these Entities consolidating together and therefore, 
forming part of the same Group. 


23. Whether an Entity is part of a Group depends on whether it meets the definition of an “Entity” under 
Article 10.1 and the requirements set out in paragraph (a). For example, a joint operation (as defined by 
IFRS (IFRS Foundation, 2022[2])) could be a separate Entity of the Group provided that it meets the 
definition of an Entity (e.g., partnership) such that the portion of its assets, income, expenses, cash flows 
and liabilities belonging to the joint operators that are other Entities of the Group is included in the 
Consolidated Financial Statements on a line-by-line basis. Therefore, Entities reported under the pro rata 
or proportional consolidation method are Constituent Entities of the Group. In these cases, the portion of 
the Entity’s assets, income, expenses, cash flows and liabilities that are reflected in the Consolidated 
Financial Statements are taken into account for purposes of the GloBE Rules (e.g., the consolidated 
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revenue threshold in Article 1.1 only takes into account the amount of the revenue of the Entity that is 
reflected in Consolidated Financial Statements).  


24. Paragraph (b) states that a Group is also comprised of Entities that are not consolidated on a line-
by-line basis because they are subject to a special reporting treatment under an Acceptable Financial 
Accounting Standard on the grounds that the Entity is held for sale, or is excluded from consolidation based 
on size or materiality grounds. This type of Entity is also treated as part of the Group as long as it remains 
sufficiently within the control of the UPE to fall within the general consolidation requirements of the relevant 
Acceptable Financial Accounting Standard.  


Article 1.2.3 


25. In order to ensure MNE Groups that meet the consolidated revenue threshold and engage in cross-
border operations through PEs rather than subsidiaries are also subject to the GloBE Rules, Article 1.2.3 
provides a supplementary definition of “Group”. The definition provides that a standalone Entity, which 
otherwise is not a member of a Group as defined in Article 1.2.2, but has one or more PEs located in other 
jurisdictions, will be treated as a Group for GloBE purposes. Thus, in combination with Article 1.2.1, an 
Entity and its foreign PE will meet the definition of Group and MNE Group.  


26. Article 1.2.3 will not apply where the Entity only has a stateless PE in accordance with paragraph 
(d) of the definition in Article 10.1 and Article 10.3.3(d) because such a PE is not recognised under the 
laws of any other jurisdiction. This narrow situation only occurs where a standalone Entity has a PE as 
defined by paragraph (d) of the definition of Permanent Establishment in Article 10.1. 


Article 1.3 - Constituent Entity 


27. The term Constituent Entity defines those Group Entities that are subject to the GloBE Rules. For 
example, a Group Entity must be a Constituent Entity before it can be treated as an LTCE and subject to 
charge under the IIR or UTPR, under Chapters 2 to 5 of the rules.  


Article 1.3.1 


28. The first type of Constituent Entity is defined by Article 1.3.1(a) as any Entity that is a member of 
a Group. Therefore, each of the Entities of the Group as determined in Article 1.2.2 will be a Constituent 
Entity, unless it is an Excluded Entity under Article 1.5.  


29. The second type of Constituent Entity is described in paragraph (b) of Article 1.3.1. Under this 
paragraph, a PE, as defined in Article 10.1, of a Main Entity that is itself a Constituent Entity is treated as 
a separate Constituent Entity. This paragraph applies to any of the four types of PEs described in the 
definition of Permanent Establishment in Article 10.1.  


Article 1.3.2 


30. Article 1.3.2 clarifies that a PE, that is a Constituent Entity pursuant to Article 1.3.1(b) shall be 
treated as a separate Constituent Entity from the Main Entity and any other PEs of such Entity. The 
definition of PE is set out in Article 10.1, which is based on the identification of a PE as recognised for tax 
purposes. The need to distinguish the separate business operations undertaken in the foreign PE is 
essential for the jurisdictional blending calculations under Chapter 5. It ensures that the income earned 
through PEs in another jurisdiction and the tax imposed on that income is not blended with the tax and 
income of the Main Entity or another PE in a different jurisdiction. In that sense, it ensures parity in the 
treatment of foreign subsidiaries and PEs of the MNE Group. 
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Article 1.3.3 


31. Article 1.3.3 provides that a Constituent Entity does not include an Entity that is an Excluded Entity. 
As discussed further below, Excluded Entities are therefore outside the GloBE Rules. 


Article 1.4 - Ultimate Parent Entity  


32. The definition of UPE is set out in Article 1.4. The UPE definition is used as part of the definition 
of Group and is the starting point for identifying all the Entities that comprise the MNE Group. The 
identification of the UPE is also relevant in other parts of the GloBE Rules. For example, the GloBE Rules 
give priority in the application of the IIR to the jurisdiction in which the UPE is located (the UPE Jurisdiction) 
and it will generally be the financial accounting standard of the UPE that is used as the basis for calculating 
the GloBE Income or Loss of Constituent Entities under Chapter 3. 


Article 1.4.1 


33. There are two types of UPEs described in paragraphs (a) and (b) of this Article. Paragraph (a) is 
the most common scenario. It describes the UPE of a Group as defined in Article 1.2.2, i.e. the UPE of a 
Group comprised of at least two Entities , while paragraph (b) describes the UPE of a Group as defined in 
Article 1.2.3 (i.e. a Group that is made up of a Main Entity and one or more PEs). In this case the Main 
Entity is treated as the UPE of the Group.  


UPE of a Group as defined by Article 1.2.2 


34. Paragraph (a) defines the term UPE in the case of a Group that is composed of at least two Entities 
in accordance with Article 1.2.2. To be a UPE of the Group, the Entity must comply with two requirements. 
The first condition is set out in subparagraph (i), which states that the UPE is an Entity that directly or 
indirectly owns a Controlling Interest in another Entity. The definition of Controlling Interest in Article 10.1 
uses a consolidation test (including a deemed consolidation test) to determine whether an Entity owns a 
Controlling Interest in another Entity. Therefore, the requirement in subparagraph (i) is met if an Entity is 
required to consolidate the assets, liabilities, income, expenses and cash flows of another Entity on a line-
by-line basis in accordance with an Acceptable Financial Accounting Standard or if it would have been so 
required if the first-mentioned Entity had prepared Consolidated Financial Statements in accordance with 
an Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting Standard 
or another financial accounting standard that is adjusted to prevent any Material Competitive Distortions. 


35. The second requirement is set in subparagraph (ii). It states that the Controlling Interests of the 
Entity should not be owned directly or indirectly by another Entity that is described in subparagraph (i). 
Therefore, it disqualifies an Entity from being the UPE of a Group if the Controlling Interests in that Entity 
are held by another Entity. Stated differently, an Entity is not considered the UPE of a Group if there is 
another Entity higher in the ownership chain that is required, or that would have been required, to 
consolidate the first-mentioned Entity on a line-by-line basis.  


UPE of a Group as defined by Article 1.2.3 


36. The second type of UPE is described in Article 1.4.1(b). This paragraph provides that in those 
cases where the Group is a single Entity with one or more foreign PEs, then the Main Entity (as defined in 
Article 10.1) is the UPE. As explained in the Commentary to Article 1.2.3, this extended definition of UPE 
is necessary to ensure that a domestic Entity that engages in cross-border operations through PEs is 
subject to the GloBE Rules. 
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Article 1.5 - Excluded Entity 


37. Article 1.5 specifies those Entities that are Excluded Entities and therefore not subject to the GloBE 
Rules. Qualification as an Excluded Entity has three practical effects under the GloBE Rules:  


a. First, the IIR and UTPR do not apply to Excluded Entities. For example, only Constituent Entities 
are required to apply the IIR in accordance with Article 2.1. Therefore, an Excluded Entity that is 
the UPE of the MNE Group is not required to apply the IIR, and the rule must be applied by the 
next Entity in the ownership chain (that is not itself an Excluded Entity).  


b. Second, the GloBE attributes of Excluded Entities (including their profits, losses, taxes accrued, 
tangible assets, and payroll expenses) are removed from the various computations under the 
GloBE Rules, except for the application of the revenue threshold as described above. 


c. Finally, Excluded Entities do not have any administrative obligations under the GloBE Rules, such 
as the filing of a GloBE Information Return, and information related to their income, taxes, assets, 
etc. is not reported in the GloBE Information Return (other than the information relating to Excluded 
Entities required under Article 8.1.4(b) and any other information as agreed in the GloBE 
Implementation Framework).  


38. Article 1.5 is divided into three provisions. Article 1.5.1 lists the type of Entities that are Excluded 
Entities. Article 1.5.2 extends the exclusion to Entities owned by such Excluded Entities provided that 
certain tests are met. Lastly, Article 1.5.3 provides an option to the Filing Constituent Entity to elect not to 
treat an Entity as an Excluded Entity under Article 1.5.2. 


39. In some cases, an MNE Group could be composed exclusively of Excluded Entities. For example, 
an Investment Fund may be required to consolidate the assets, liabilities, income and expenses of separate 
investment vehicles that it controls. However, if those investment vehicles all meet the conditions of 
Article 1.5.2, the MNE Group would be excluded from the GloBE Rules as a whole because the Group 
would not include any Constituent Entities that are required to undertake an ETR calculation or apply the 
charging provisions of Chapter 2 or comply with the administrative provisions of the rules.  


Article 1.5.1 


40. Article 1.5.1 lists the types of Entities that are Excluded Entities. Generally these Entities would 
not be consolidated on a line-by-line basis with a Group of operating Entities and therefore, would not have 
been considered as Constituent Entities of such Group under the tests set out in Article 1.3. However, for 
completeness, consistency and to improve certainty of outcomes, Article 1.5.1 explicitly provides a list of 
Excluded Entities.  


41. The Entities referred in paragraphs (a) to (d) of Article 1.5.1 are Governmental Entities, 
International Organisations, Non-profit Organisations, and Pension Funds. Each of these are defined in 
Article 10.1 and discussed more fully in the Commentary to that Article.  


42. The Excluded Entities identified in para (e) and (f) are investment funds and real estate investment 
vehicles that are UPE of MNE group. These entities are excluded from the GloBE Rules in order to protect 
their status as tax neutral investment vehicles. If an Investment Fund or Real Estate Investment Vehicle is 
not the UPE of the MNE Group it can still be treated as a Constituent Entity of the MNE Group provided it 
otherwise meets the consolidation requirements of Article 1.2 and Article 1.3. However such Investment 
Funds and Real Estate Investment Vehicles are considered as Investment Entities and subject to special 
rules for calculation of ETR in Article 7.4 through to 7.6. 
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Article 1.5.2 


43. Article 1.5.2 is an extension of the definition of an Excluded Entity in Article 1.5.1 that covers 
Entities owned by an Excluded Entity. Article 1.5.2 recognises that Excluded Entities may be required, for 
regulatory or commercial reasons, to hold assets or carry out specific functions through separate controlled 
entities. For example, commercial or regulatory requirements may prevent an Investment Fund referred in 
Article 1.5.1(e) from investing directly in an asset and may require the investment to be made through a 
separate vehicle to limit the Investment Fund’s liability. The rule in Article 1.5.2 addresses these types of 
situations and may permit such a holding vehicle to qualify as an Excluded Entity. Article 1.5.2 is divided 
into two paragraphs:  


a. Paragraph (a) addresses the situation where an Excluded Entity under Article 1.5.1 sets up an 
Entity to hold its assets or invest its funds, or to carry out activities that are ancillary to the Excluded 
Entity’s activities. 


b. Paragraph (b) addresses the situation where an Excluded Entity sets up an Entity whose financial 
accounting net income would otherwise be excluded from the GloBE computations because it is 
composed of Excluded Dividends or Excluded Equity Gain or Loss.  


44. Article 1.5.2 does not apply if the Entity referred in paragraphs (a) or (b) is held by a Pension 
Services Entity (as defined in Article 10.1). As described further in the Commentary to Article 10.1, Pension 
Services Entities are special purpose vehicles that may perform similar functions to the Entities described 
in Article 1.5.2. Allowing a Pension Services Entity to establish a further separate controlled entity that 
qualified for Excluded Entity status would dilute the intended effect of the rules in Article 1.5.2, which are 
intended to be limited to those controlled entities that carry out functions for the Excluded Entity (such as 
the Governmental Entity, International or Non-profit Organisations or Pension Fund itself.  


45. Article 1.5.2 applies where an Entity that is a member of a Group is held by an Excluded Entity as 
defined in Article 1.5.1 that is not a member of that Group. An Entity that is a member of a Group that is 
held by an Investment Fund or a Real Estate Investment Vehicle can still meet the requirements under 
Article 1.5.2 notwithstanding that that the Investment Fund or Real Estate Investment Vehicle is not the 
UPE of that Group. For example, an Investment Fund wholly-owns an Entity that is the UPE of a Group 
and that meets the requirements under Article 1.5.2. In this case, the UPE is an Excluded Entity under 
Article 1.5.2 notwithstanding that the Investment Fund is not part of the Group because it is not 
consolidated on a line-by-line basis with such Group. 


Paragraph (a) 


46. In order to qualify as an Excluded Entity under Article 1.5.2(a) the Entity must meet two tests: an 
ownership test and an activities test.  


Ownership test 


47. The ownership test is set out at the beginning of paragraph (a). Under this test, one or more 
Excluded Entities defined in Article 1.5.1 must own at least 95% of the value of the Entity. The 95% 
threshold allows for situations in which there is a small minority interest holder, such as where a fund 
manager holds a small percentage of an Investment Fund or where domestic law requires at least two 
shareholders to incorporate a corporation or where an Excluded Entity invests through a partnership and 
is required to have another Entity acting as the general partner for domestic law purposes. 


48. Paragraph (a) also applies if the Excluded Entity under Article 1.5.1 owns at least 95% of the value 
of the Entity through a chain of Excluded Entities. For instance, A Co is an Excluded Entity under 
Article 1.5.1. A Co wholly-owns B Co (another Excluded Entity), which in turn owns 95% of the value of C 
Co. In this case, C Co meets the ownership test under paragraph (a) because 95% of its value is indirectly 
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owned by A Co. In contrast, if A Co owned 95% of Ownership Interests of B Co, then the ownership test 
is not met with respect to C Co because the value owned by A Co has been diluted to 90% (95% x 95%).  


49. The phrase “value of the Entity” refers to the total value of the Ownership Interests issued by the 
Entity. In the case of shares, it refers to the value of the issued and outstanding shares that are held by 
shareholders. The value of the Entity is different from a direct measurement of the amount of Ownership 
Interests held by the Excluded Entity which refers to the underlying rights to profits, capital or reserves of 
such Entity. The difference between a measurement based on “value of the Entity” and a measurement 
based on “Ownership Interest” is that the former looks to the aggregate value of the Ownership Interests 
held by the Excluded Entity as a percentage of the overall value of the Ownership Interests issued by the 
Entity while the second one compares one or more of the specific rights (i.e., profits, capital or reserves) 
that are carried by the Ownership Interest.  


50. The ownership test referred in this paragraph is only met where 95% or more of the value of the 
equity interests of the Entity are beneficially owned (either directly or indirectly) by Excluded Entities. The 
assessment of the value should be made as of the date of the most recent change in the Excluded Entity’s 
relative Ownership Interests in the Entity and should take into account the value of all the Ownership 
Interests held by the Excluded Entity. For instance, a newly formed Entity issues 200 ordinary shares worth 
EUR 1 each and 100 preferred shares worth EUR 2 each. An Excluded Entity shareholder receives all the 
ordinary shares and 90 of the preferred shares. In this situation, the value of the Entity would be 400 and 
the Excluded Entity shareholder owns 95% (380/400) of the value of the Entity for purposes of Article 1.5.2.  


51. The value of an Excluded Entity’s interest in an Entity should be measured as of the date of the 
most recent change in the Excluded Entity’s relative Ownership Interests in the Entity. For example, if the 
Entity issues new shares to a minority shareholder / employee as part of a compensation package, the 
Excluded Entities should determine whether they still hold 95% of the value of the Ownership Interests of 
the Entity immediately after such share issuance. However unrealised movements in the comparative 
value between different classes of shares should not affect the application of the test under Article 1.5.2 
until there is a change in the Excluded Entity’s relative Ownership Interests in the Entity. For example, if 
the value of the Ownership Interests of the Entity in the example above fell to 300 such that the ordinary 
shares are now worth only 100, the Excluded Entity should still be treated as holding 95% of the value of 
the Entity despite the fact that the total market value of its shares is 93% (280/300) of the Entity as a whole.  


Activities test 


52. The activities test is divided into subparagraphs (i) and (ii) of Article 1.5.2 (a).  


53. Subparagraph (i) requires that the Entity operates “exclusively or almost exclusively to hold assets 
or invest funds.” The words “exclusively or almost exclusively” denote a facts and circumstances test that 
requires all or almost all of the Entity’s activities to be related to holding assets or investing funds. This 
language further means that in order to be an Excluded Entity under paragraph (a), the Entity must not 
actively carry out activities other than holding assets or investing funds. For example, subparagraph (i) 
could apply to a sovereign wealth fund owned by a government (in case it does not already meet the 
definition of a Governmental Entity under Article 10.1) that is holding assets and investing funds for the 
benefit of the government, but it would not extend to an airline company owned by the government, 
because an airline’s activities go beyond holding assets and investing funds. Subparagraph (i) also 
requires that the assets are held or funds invested “for the benefit of the Excluded Entity”. This condition 
has to be read in conjunction with the other conditions of this Article. For example, this condition is still met 
even if the fund manager benefits from the investments made by such Entity in proportion to its ownership 
percentage. 


54. Alternatively, the activities test is met under subparagraph (ii) if the Entity only carries out activities 
that are ancillary to the activities carried out by an Excluded Entity. This alternative activities test was 
included because in some situations the activities that would otherwise be performed by the Excluded 
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Entity referred in Article 1.5.1 are outsourced to a separate legal Entity that is wholly-owned by the 
Excluded Entity (including those that are 95% owned). For example, if an Excluded Entity sets up an 
information technology service company that provides services exclusively to the Excluded Entity, then 
such company would meet the requirement under subparagraph (ii).  


Paragraph (b) 


55. Paragraph (b) covers the case where an Excluded Entity referred to in Article 1.5.1 (other than a 
Pension Services Entity) owns at least 85% of the value of another Entity whose Financial Accounting Net 
Income or Loss would otherwise be excluded from the GloBE Income or Loss because it is primarily 
composed of Excluded Dividends or Excluded Equity Gains or Losses that are excluded from GloBE 
Income in accordance with Article 3.2.1(b) or (c). These type of holding vehicles would not be expected to 
be subject to a Top-up Tax under the GloBE Rules because all of their income is excluded from the GloBE 
Income. The practical effect of this provision is that it prevents these Entities from applying the charging 
provisions in Chapter 2. The ownership percentage in paragraph (b) is lower than in paragraph (a) in order 
to provide greater flexibility, in particular, in the context of vehicles held by Investments Funds where third 
parties may hold a greater stake or where the interests in the holding vehicle are issued to management 
or other employees of the operating company. The meaning of the phrase “value of the Entity” is explained 
in the Commentary on Paragraph (a). 


56. The phrase “substantially all of its income” (i.e. all or almost all of its income) was included to avoid 
a situation where the Entity fails to qualify under paragraph (b) solely because it receives a small amount 
of income other than dividend and other equity returns on controlled companies. For example, the interest 
received from a bank on money that passes through the Entity’s bank account should not prevent the Entity 
from qualifying as an Excluded Entity under paragraph (b) provided that such interest income represents 
an insignificant amount of its overall income. 


Article 1.5.3 


57. Article 1.5.3 provides an election to ignore Article 1.5.2 with respect to an Entity that qualifies as 
an Excluded Entity under that Article. The election is a Five-Year Election (as defined by Article 10.1). 
When the election is made, the GloBE Rules will apply to the Entity described in Article 1.5.2 in the same 
manner as they apply to any other Constituent Entity of the MNE Group. For example, a Filing Constituent 
Entity may elect to treat an Entity as a Constituent Entity rather than an Excluded Entity under Article 1.5.2 
in order to apply the IIR and not the UTPR with respect to the Top-up Tax of the LTCE. Take, for example, 
an MNE Group with a UPE that is an Investment Fund which is an Excluded Entity, but which, consolidates 
on a line-by-line basis with its subsidiaries under the Acceptable Financial Accounting Standard used to 
prepare its Consolidated Financial Statements. Such MNE Group may make this election such that the 
Entity can apply the IIR to its subsidiaries instead of subjecting all of its Constituent Entities to the UTPR.  
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1. The second chapter of the GloBE Rules sets out the general charging provisions. The charging 
provisions are made up of two interlocking rules, the IIR and the UTPR. The IIR is applied by certain Parent 
Entity in the MNE Group using an ordering rule that generally gives priority in the application of the rule to 
the entities closest to the top in the chain of ownership (the “top-down” approach). The IIR imposes a Top-
up Tax with respect to LTCEs that are subject to an ETR below the Minimum Rate. The UTPR serves as 
a backstop to the IIR. It denies deductions (or requires an equivalent adjustment) to certain Constituent 
Entities to the extent that an LTCE is not subject to tax under an IIR.  


2. Taken together, the IIR and UTPR provide a systematic solution to ensure all in scope MNE 
Groups pay a minimum level of tax on their profits in excess of a routine return in the jurisdictions in which 
they operate. However, concerns about the intended application of these rules can arise where a Parent 
Entity jurisdiction, which would otherwise apply the IIR in accordance with the provisions of Article 2, has 
entered into bilateral Tax Treaties in which it has adopted the exemption method (instead of a credit 
method) to eliminate double taxation of income arising in the other jurisdiction. In this case, a switch-over 
rule in a Tax Treaty could facilitate the application of the IIR by the jurisdiction of residence of the Parent 
Entity to tax the income of the PE in those cases where the IIR applies as a matter of domestic law. The 
switch-over rule could safeguard the application of the IIR by the residence state with respect to a PE. The 
rule would, by virtue of its domestic law trigger, only apply when and to the extent that a resident of a 
Contracting State was required to apply the IIR with respect to a PE in the other Contracting State. 


Overview of the IIR  


3. The IIR is comprised of three Articles:  


a. Article 2.1 identifies the Entities in the MNE Group that are required to apply the rule. The IIR is 
applied by a Parent Entity, which under the definition in Article 10.1, can be a UPE that is not an 
Excluded Entity, or an Intermediate Parent Entity, or a POPE.  


b. Article 2.2 provides a formula for attributing the Top-up Tax to the relevant Parent Entity based on 
its interest in the LTCE’s income.  


c. Article 2.3 provides a mechanism for offsetting the Top-up Tax allocated to a Parent Entity by the 
amount of Top-up Tax allocated to another Parent Entity that is also required to apply the IIR to 
the same LTCE in order to avoid double taxation. These rules are intended to coordinate the 
application of the IIR in certain tiered or split-ownership structures to ensure that any portion of the 
profits of the MNE Group are subject to the IIR in only one jurisdiction. 


An overview of each of these Articles is set out below.  


4. Article 2.1.1 provides the main rule for the application of the IIR in the UPE Jurisdiction. It is 
generally the UPE Jurisdiction which will impose the Top-up Tax in respect of LTCEs within the MNE Group 
if that jurisdiction has adopted the IIR. If the UPE is in a jurisdiction where a Qualified IIR is in effect for the 
Fiscal Year and none of the LTCEs of the MNE Group are held by a POPE required to apply a Qualified 
IIR, then the IIR will only be applied by the UPE in the UPE Jurisdiction. Under this corporate structure, if 
the UPE is located in a jurisdiction where it is not required to apply a Qualified IIR for the Fiscal Year, then 


2 Charging Provisions 
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under the top-down approach the next Intermediate Parent Entity down the ownership chain is required to 
apply the IIR to its Allocable Share of the Top-up Tax for an LTCE in which it holds a direct or indirect 
Ownership Interest in accordance with Article 2.1.2. 


5. Articles 2.1.2 and 2.1.3 address the application of the IIR by an Intermediate Parent Entity. 
Article 2.1.2 uses the same language and mechanics included in Article 2.1.1. It takes into account the 
Intermediate Parent Entity’s Allocable Share of the Top-up Tax of the LTCE based on its direct or indirect 
Ownership Interest notwithstanding the other higher-tier Parent Entities’ Allocable Shares of the Top-up 
Tax of the same LTCE. 


6. It is possible that more than one Intermediate Parent Entity in the same MNE Group could be 
required to apply the IIR with respect to its Allocable Share of Top-up Tax from an LTCE. In these cases, 
each Intermediate Parent Entity is required to apply the IIR. However, where two or more Intermediate 
Parent Entities are part of the same ownership chain and are required to apply the IIR with respect of the 
same LTCE, double taxation is avoided by applying the top-down approach and turning off the IIR of the 
lower tier Entity, or by reducing the Top-up Tax of the upper-tier Entity by the amount of the Top-up Tax 
that has been brought into charge by the lower-tier Entity. The circumstances under which each of these 
methods is used is further discussed below.  


7. Articles 2.1.4 to 2.1.5 apply to so-called “split-ownership structures”, where some of the LTCEs 
have a significant (i.e. more than 20%) minority interest holder outside the MNE Group. In this case, the 
GloBE Rules depart from the top-down approach and instead require a POPE to apply the IIR 
notwithstanding that it is in a lower-tier of the ownership chain.  


8. The rules applicable to split-ownership structures are designed to address the potential for leakage 
under the GloBE Rules without imposing a disproportionate tax burden on the MNE Group in respect of 
the low-taxed income that is beneficially owned by the minority. For example, if the UPE owns 60% of a 
Parent Entity (i.e. the minority-interest owners own 40%) and that Parent Entity owns 100% of an LTCE, 
the UPE would pay a 60% share of the Top-up Tax under Article 2.1.1. Absent additional rules, this would 
leave a significant part of the income of the LTCE unaffected by the IIR, giving rise to tax leakage and 
distortions (e.g., an MNE Group can spin off a minority interest in its subsidiaries to its existing shareholders 
to reduce the UPE’s Top-up Tax liability). Accordingly, rather than requiring the UPE to pay Top-up Tax 
with respect to the share of the LTCE’s income beneficially owned by minority-interest owners, the IIR 
requires the Parent Entity (a POPE) to also apply the IIR with respect to its share of the Top-up Tax thereby 
ensuring that the tax burden arising under the GloBE Rules is borne by the minority-interest owners in the 
right proportion. 


9. The split-ownership rules operate as an exception to the top-down approach, in that the POPE 
has priority to apply the IIR irrespective of whether the UPE is also applying a Qualified IIR. This means 
that the Qualified IIR can apply more than once with respect to the same LTCE. To avoid double taxation, 
the UPE (or next tier Intermediate Parent Entity, if the UPE is not applying the IIR) will then reduce its Top-
up Tax liability with respect to any portion of the Top-up Tax that would be charged to the POPE under a 
Qualified IIR in accordance with Article 2.3. More detailed Commentary on the operation of each of these 
rules is contained below.  


10. Article 2.1.6 requires the IIR to be applied with respect to LTCEs that are not located in the 
implementing jurisdiction, i.e. the jurisdiction of the Parent Entity required to apply the IIR. This means that 
the IIR only applies with respect to Constituent Entities located in a different jurisdiction and Stateless 
Constituent Entities, when the MNE Group is otherwise within the scope of the GloBE Rules. Jurisdictions 
that introduce the GloBE Rules, may however extend the operation of the global minimum tax to the entities 
located in the parent jurisdiction. More detailed Commentary on the application of the IIR to domestic 
LTCEs is contained below. 
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Article 2.1 - Application of the IIR  


Article 2.1.1 


11. Article 2.1.1 provides the main rule for application of the IIR. It applies when a UPE, that is a 
Constituent Entity, “owns (directly or indirectly) an Ownership Interest in a Low-Taxed Constituent Entity 
at any time during the Fiscal Year”. The amount of the Ownership Interests held by the UPE in the LTCE 
is not directly relevant in the determination of whether this Article applies because a pre-requisite of this 
rule is that the low-taxed Entity is a Constituent Entity (or treated as such in the case of JVs) and a member 
of the MNE Group.  


12. Article 2.1.1 also contains the main charging provision of the IIR. It requires the UPE to pay a tax 
in an amount equal to its Allocable Share of the Top-up Tax of that LTCE for the Fiscal Year. The 
determination of a Parent Entity’s “Allocable Share” is discussed in the Commentary to Article 2.2.  


13. The IIR applies if the UPE holds Ownership Interests of the LTCE “at any time during the Fiscal 
Year”. This means that the UPE is required to apply the IIR with respect to a Constituent Entity that was 
disposed or acquired during the Fiscal Year. The holding period of the interests during the Fiscal Year is 
not relevant for purposes of applying Article 2.1.1 because this is already reflected in the computation of 
the Top-up Tax under Chapter 5. The calculation of the Top-up Tax takes into account the amount of 
income reported in the Consolidated Financial Statements which takes into account the holding period in 
which the UPE owns an LTCE for the Fiscal Year. The special rules under Article 6.2.1 provide greater 
detail on how the GloBE Rules operate under these circumstances, including how the IIR and top-down 
approach apply.  


Article 2.1.2 


14. Article 2.1.2 provides the rules for application of the IIR by an Intermediate Parent Entity. An 
Intermediate Parent Entity is defined in Article 10.1 as a Constituent Entity (other than a UPE, POPE, PE 
or Investment Entity) that owns (directly or indirectly) an Ownership Interest in another Constituent Entity 
in the same MNE Group. Investment Entities (i.e., an Investment Fund or a Real Estate Investment Vehicle 
and certain subsidiaries of such entities as set out in the Article 10 definition) are excluded from the 
definition of Intermediate Parent Entity and Parent Entity in order to preserve the tax neutrality of the 
Investment Entity vis-à-vis any minority-interest holders. The treatment of Investment Entities is discussed 
in more detail in the Commentary to Article 7.4 to Article 7.6. To avoid difficult factual determinations and 
disputes as to whether the Ownership Interests in LTCEs are held by the PE or the Main Entity, PEs are 
not treated as Parent Entities under the GloBE Rules. In this context, Ownership Interests in an LTCE that 
are held through a PE are treated, instead, as held by the Main Entity.  


15. Article 2.1.2 requires an Intermediate Parent Entity that directly or indirectly owns Ownership 
Interests in an LTCE at any time during the Fiscal Year to apply the IIR and pay the Top-up Tax based on 
its “Allocable Share of the Top-up Tax of that Low-Taxed Constituent Entity”. The rules apply in the same 
way as for a UPE in Article 2.1.1, except that they only apply with respect to the relevant sub-set of 
Constituent Entities whose Ownership Interests are directly or indirectly owned by the Intermediate Parent 
Entity. Where the language in Article 2.1.2 mirrors Article 2.1.1, the corresponding part of the Commentary 
on Article 2.1.1 is also applicable to Article 2.1.2. The Intermediate Parent Entity's Allocable Share of the 
Top-up Tax is not limited by the UPE’s allocable share. For example, a UPE (that is located in a jurisdiction 
without a Qualified IIR) owns 90% of the Ownership Interests of an Intermediate Parent Entity that in turn 
owns 100% of the Ownership Interests of an LTCE. The Allocable Share of these two Parent Entities in 
the LTCE is based on the Ownership Interests that they directly or indirectly hold in the LTCE. Therefore, 
the Intermediate Parent Entity’s Allocable Share of the LTCE’s Top-up Tax is 100%, while the UPE’s 
Allocable Share of the same LTCE would be 90%. 
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16. The amount of Ownership Interests held by the Intermediate Parent Entity in the LTCE is not 
relevant to whether Article 2.1.2 applies. Accordingly, the Intermediate Parent Entity is not required to have 
a Controlling Interest in the LTCE to apply the IIR as long as the LTCE is a member of the same MNE 
Group. For example, an Intermediate Parent Entity may hold a 10% Ownership Interest in an LTCE and 
still be required to apply the IIR in accordance with Article 2.1.2. The amount of Top-up Tax that the 
Intermediate Parent Entity is required to pay, however, is limited to the Intermediate Parent Entity’s 
Allocable Share in respect of its Ownership Interest (i.e., equity interest) as set out in Article 2.2.1.  


Article 2.1.3 


17. The “top-down approach” is embodied in Article 2.1.3, which generally gives priority to apply the 
IIR to the Parent Entities at the top of the ownership chain. The mechanics of this provision limit the 
application of Article 2.1.2 to prevent instances of double taxation that would be caused by multiple Parent 
Entities applying the IIR with respect to the same Ownership Interest in the LTCE. 


18. Article 2.1.3 (a) deactivates Article 2.1.2 and prevents the application of the IIR at the Intermediate 
Parent Entity level when the UPE is required to apply a Qualified IIR for the Fiscal Year. The phrase 
“required to apply a Qualified IIR” ensures that the exclusion in Article 2.1.3(a) only operates where the 
domestic tax legislation of the UPE jurisdiction requires the UPE to apply a Qualified IIR. Article 2.1.3(a) 
would not apply, for example, where the UPE jurisdiction has introduced a Qualified IIR but it is still not in 
force or the UPE is an Excluded Entity that is outside the scope of such rules.  


19. Article 2.1.3(b) regulates the “top-down approach” where two or more Intermediate Parent Entities 
are required to apply the IIR to the same LTCE. It prevents the application of the IIR at the level of an 
Intermediate Parent Entity when the Controlling Interests of such Entity are held directly or indirectly by 
another Intermediate Parent Entity which is required to apply a Qualified IIR.  


20. Article 2.1.3(b) does not apply and the IIR is not deactivated if one Intermediate Parent Entity does 
not have a Controlling Interest in the other Intermediate Parent Entity. Accordingly, the IIR can be applied 
by more than one Intermediate Parent Entity in the same MNE Group.1  


Article 2.1.4 


21. Article 2.1.4 provides the rules for the application of the IIR by a POPE. The rules in Article 2.1.4 
require a POPE that directly or indirectly owns an Ownership Interest in an LTCE at any time during the 
Fiscal Year to apply the IIR and pay Top-up Tax based on its Allocable Share of the Top-up Tax. The 
reference in Article 2.1.4 “notwithstanding Article 2.1.1 and 2.1.3” means that the rules apply regardless of 
whether the UPE or an Intermediate Parent Entity is also required to apply a Qualified IIR. Where the 
language in Article 2.1.4 mirrors Article 2.1.1, the corresponding part of the Commentary on Article 2.1.1 
is also applicable to Article 2.1.4.  


Article 2.1.5 


22. Article 2.1.5 provides a priority rule for scenarios in which two or more POPEs are situated in the 
same ownership chain and are required to apply the IIR with respect to the same LTCE. This Article 
prevents the application of the IIR with respect to a POPE if it is entirely held (directly or indirectly) by 
another POPE that is also required to apply the IIR, which is consistent with the top-down approach.  


23. This paragraph only applies where the POPE is wholly owned by another POPE. This differs from 
the language of paragraph (b) of Article 2.1.3 (the priority rule for Intermediate Parent Entities), which 
requires a direct or indirect Controlling Interest by a higher tier Intermediate Parent Entity to deactivate the 
rule. This nuance is deliberate and addresses structures with minority interests at each level in a partially 
owned sub-group. Utilising a control test in this context would apply the IIR at higher levels in the partially 
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owned chain, and leave the Top-up Tax attributable to lower-tier minority interests outside the scope of the 
rule. Accordingly, to prevent distortions and ensure that the appropriate amount of Top-up Tax is taken 
into account, a POPE must apply the IIR unless it is wholly owned (directly or indirectly) by another POPE 
that is required to apply a Qualified IIR for the Fiscal Year.2  


Article 2.1.6 


24. Article 2.1.6 requires the application of the IIR by the Parent Entity to Low-Taxed Constituent 
Entities that are located outside the implementing jurisdiction. It is recognised, however, that some IF 
members may wish to extend the application of the IIR domestically in order to avoid discriminating 
between domestic and foreign Constituent Entities that are members of the same MNE Group. In these 
cases an implementing jurisdiction may introduce further rules that require a Parent Entity to bring into 
account its share of Top-up Tax attributable to its Ownership Interest in domestic Low-Taxed Constituent 
Entities together with any Top-up Tax allocated to that Parent Entity itself. Under this approach a Parent 
Entity located in a Low-taxed Jurisdiction would apply an IIR to its allocable share of Top-up Tax of any 
domestic Low-Tax Constituent Entities and also apply the IIR in respect of any Top-Up Tax that would 
otherwise be allocated to the Parent Entity under Article 5.2.4. 


25. An IIR that is applied to a Parent Entity’s Ownership Interest in its domestic Low Tax Constituent 
Entities shall be treated as a Qualified IIR, provided it meets the other requirements set out in the GloBE 
Rules and the Commentary. The application of such a domestic IIR will remain subject to the operation of 
the agreed rule order in Chapter 2, including the top-down approach and the split-ownership rules and any 
Top-up Tax collected under a domestic IIR should be recognised as an IIR tax by other jurisdictions in 
accordance with the ordinary rules in Chapter 2. Similarly, where a jurisdiction also requires the Parent 
Entity to apply a domestic IIR to itself, any Top-up Tax payable as a result of the application of that rule is 
treated as having been brought into charge under an IIR notwithstanding that the tax imposed relates to 
the Top-up Tax allocated to the Parent Entity itself. Such IIR will be treated as a Qualified IIR under the 
GloBE Rules provided the circumstances in which such tax is imposed, and the amount of tax brought into 
charge, is the same as the tax that would have been imposed had the Parent Entity held 100% of the 
Ownership Interests in itself. The application of a domestic IIR in this situation should be distinguished 
from a domestic minimum top-up tax that could be applied to all the Constituent Entities located in the 
same jurisdiction and regardless of whether that Constituent Entity was a Parent Entity required to apply 
an IIR. 


26. For example, assume Hold Co is the UPE of an MNE Group located in jurisdiction A. It owns 100% 
of the Ownership Interests of B Co 1 which is located in Country B. B Co 1 is also a Parent Entity because 
it owns 100% of the Ownership Interests of B Sub 1 (also located in Country B). Jurisdictions A and B have 
introduced the GloBE Rules but, in order to address potential discrimination concerns, Jurisdiction B 
requires a Parent Entity located in that jurisdiction to apply an IIR to its allocable share of Top-up Tax of 
any domestic Low-Tax Constituent Entities as well as to any Top-Up Tax that would otherwise be allocated 
to that Parent Entity under Article 5.2.4. Country B is considered a Low-Tax Jurisdiction for the Fiscal Year. 
In this scenario, only Hold Co can apply the IIR and collect the Top-up Tax of the Entities located in 
jurisdiction B in accordance with Articles 2.1.1 and 2.1.3(a). In a case where jurisdiction A has not adopted 
the GloBE Rules, B Co 1 would then apply the IIR with respect to its allocable share of Top-up Tax of B 
Sub 1 and B Co 1 should also be treated as applying an IIR in respect of any Top-up Tax that would 
otherwise be allocated to itself under Article 5.2.4. 


Article 2.2 - Allocation of Top-up Tax under the IIR  


27. Entities subject to the IIR pay tax in an amount equal to their “Allocable Share” of Top-up Tax. 
Article 2.2 contains the rules for the attribution of Top-up Tax under this rule. Article 2.2.1 first defines the 
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Allocable Share of Top-up Tax for a Parent Entity as the amount of Top-up Tax calculated under Chapter 
5 multiplied by the Inclusion Ratio. Article 2.2.2 then provides the operative definitions necessary to perform 
these computations, reducing by the amount of GloBE Income attributable to other owners under the rules 
of Article 2.2.3 and taking into account special rules under Article 2.2.4 for Flow-through Entities where 
applicable. 


Article 2.2.1 


28. Article 2.2.1 provides the formula for the allocation of Top-up Tax. The Article allocates to the 
Parent Entity applying the IIR (as determined by Article 2.1) its Allocable Share of Top-up Tax liability. The 
Allocable Share is the amount of Top-up Tax owed in respect of an LTCE, determined by reference to the 
Parent Entity’s Ownership Interest in the income of the LTCE. This is achieved by multiplying the Top-up 
Tax of the LTCE by the Parent Entity’s Inclusion Ratio.  


Article 2.2.2 


29. Article 2.2.2 defines the Parent Entity’s Inclusion Ratio for the purposes of applying the IIR. The 
Inclusion Ratio is, in essence, the ratio of the Parent Entity’s share of an LTCE’s GloBE Income to its total 
GloBE Income for the Fiscal Year. Where a subsidiary is wholly owned, the Inclusion Ratio will always be 
1 and no additional computations are required. However, Article 2.2.2 achieves that result by subtracting 
the amount of GloBE Income allocable to Ownership Interests held by other owners from the total GloBE 
Income and dividing the difference by the total GloBE Income of the Entity. The determination of the 
amount of GloBE Income allocable to Ownership Interests held by other owners is determined under 
Article 2.2.3.  


Article 2.2.3 


30. Article 2.2.3 provides the mechanism by which GloBE Income attributable to other owners as set 
out in Article 2.2.2(a) is computed. The starting point to determine such amount is the GloBE Income or 
Loss computation for a Constituent Entity in Chapter 3, which starts with the Entity’s Financial Accounting 
Net Income or Loss and makes adjustments from there. The Constituent Entity’s income is determined on 
a separate entity basis and transactions between Group Entities are generally respected; the GloBE 
Income computation generally does not take into account elimination adjustments that would be made in 
the financial statement consolidation process. Article 3.2.8 allows the MNE Group to apply its consolidated 
accounting elimination adjustments, but only in respect of transactions between Group Entities in the same 
jurisdiction. Thus, in most cases, it is unlikely that an LTCE’s GloBE Income will exactly equal the 
accounting income that is ultimately reflected in the Consolidated Financial Statements. In some cases, 
the Financial Accounting Net Income or Loss of an LTCE may be zero after consolidation adjustments. 
However, it is the GloBE Income, not the Financial Accounting Net Income, that must be allocated to the 
Parent Entity applying the IIR. 


31. Consolidated Financial Statements generally reflect all of the assets, liabilities, income, expenses 
and cash flows of controlled subsidiaries. However, the owners of the UPE do not have an interest in 100% 
of those items if the subsidiary is partially owned by third parties. Thus, the UPE must evaluate the extent 
to which the assets, liabilities, income, expenses and cash flows of its subsidiaries belong to minority 
interest holders in order to properly report the portion that belongs to its owners in the Consolidated 
Financial Statements. The consolidated profit and loss statement will include a reduction to the total income 
for the portion that belongs to minority owners in arriving at the UPE’s consolidated net income. Similarly, 
the consolidated balance sheet includes a line item reflecting the cumulative equity of the minority owners 
in the total assets of the consolidated group. Without these adjustments, the Consolidated Financial 
Statements would overstate the portion of the income of the consolidated group that belongs to or inures 
to the benefit of the owners of the UPE.  
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32. The GloBE Rules leverage the principles that the UPE applies, or would need to apply, in its 
Consolidated Financial Statements to determine the share of income of the Financial Accounting Net 
Income or Loss that belongs to other owners of an LTCE that it does not wholly own. When the IIR is 
applied by an Intermediate Parent Entity or a POPE, the rules further require that Parent Entity to apply 
the principles that the UPE applies to minority owners to their separate ownership interests in LTCEs. To 
this end, Article 2.2.3 requires a hypothetical allocation (in accordance with those principles) of an amount 
of financial accounting income that is equal to the LTCE’s GloBE Income based on the assumptions in 
paragraphs (a) to (d).  


33. The first assumption, contained in paragraph (a), is that the Parent Entity performing this 
hypothetical allocation, prepared Consolidated Financial Statements using the same accounting standard 
used in the UPE’s Consolidated Financial Statements (the hypothetical Consolidated Financial 
Statements). This assumption is necessary where the Parent Entity is not the UPE. Although the UPE 
actually prepared Consolidated Financial Statements, those statements are the hypothetical Consolidated 
Financial Statements for purposes of Article 2.2.3. The assumption sets a uniform accounting standard to 
properly allocate the LTCE’s GloBE Income, and in turn Top-up Tax, among Parent Entities applying the 
IIR. Because all Parent Entities will be applying the same accounting standard to determine their Inclusion 
Ratio, there will be no leakage (or duplication) of Top-up Tax liability and there will be a proper coordination 
under Article 2.3 between the application of the IIR by a Parent Entity and a POPE in respect of the same 
LTCE. 


34. The second assumption, contained in paragraph (b), is that the Parent Entity owned a Controlling 
Interest in the LTCE such that the income and expenses of the LTCE were consolidated on a line-by-line 
basis with those of the Parent Entity in the hypothetical Consolidated Financial Statements (i.e. the amount 
of each item of income and expense of the LTCE accrued under the accounting standard for the Fiscal 
Year is included in the consolidated amount of each item of income and expense reflected in the 
hypothetical Consolidated Financial Statement). The LTCE is a Constituent Entity because the UPE owns 
a Controlling Interest in it. However, the UPE’s Controlling Interest may not be held through the Parent 
Entity required to apply the IIR. That Parent Entity may only hold a minority interest in the LTCE, in which 
case the Parent Entity would not be required to consolidate its accounts on a line-by-line basis with the 
LTCE. The Parent Entity might otherwise, for example, include only the net profit or loss of the LTCE under 
the equity method in the Consolidated Financial Statements if it only took into account its Ownership 
Interests for this purpose. The assumption in paragraph (b) is intended to clarify that the LTCE is treated 
as if it were controlled by the Parent Entity preparing these hypothetical Consolidated Financial Statements 
even if it does not own a Controlling Interest in the LTCE. This brings all of the LTCE’s income and 
expenses into the Parent Entity’s hypothetical Consolidated Financial Statements on a line-by-line basis 
so that it would be necessary to determine the share of its income allocable to other owners under the 
relevant accounting standard. This assumption is limited to the consolidation of the income and expense 
of the LTCE. This limitation is intended to avoid any confusion that might arise as a result of the assumption 
that its income were equal to GloBE Income. For example, substitution of the GloBE Income in the profit 
and loss statement may not carry through properly to a balance sheet or statement of cash flows, but this 
is not relevant for purposes of the exercise in Article 2.2.3. 


35. The third assumption in paragraph (c), is that all of the LTCE’s GloBE Income is attributable to 
transactions with persons that are not Group Entities. The normal process of preparing Consolidated 
Financial Statements eliminates income and expenses attributable to transactions between group 
members. This assumption is intended to clarify that the amount that should be allocated in the hypothetical 
allocation is the total GloBE Income of the LTCE, irrespective of whether some or all of that income was 
earned through transactions with Group Entities and would have been eliminated in preparing actual 
Consolidated Financial Statements. The entire amount of GloBE Income needs to be allocated in the 
hypothetical allocation, even if some or all of it is in fact derived from transactions with other Group Entities. 







  | 31 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


36. The final assumption in paragraph (d), is that all other owners (including other Constituent Entities) 
are treated as not holding any Controlling Interests in the LTCE. This assumption treats other Constituent 
Entities of the MNE Group that own an interest in the LTCE in the same manner as persons that are not 
Group Entities. Thus the income attributable to other Constituent Entities is treated as income attributable 
to a non-Group Entity. This ensures that only the income attributable to direct and indirect Ownership 
Interests owned by the Parent Entity is included in the Parent Entity’s Inclusion Ratio.3  


Article 2.2.4 


37. Article 2.2.4 clarifies that in the case of a Flow-through Entity, the total GloBE income for purposes 
of the Inclusion Ratio is the total GloBE Income that is attributable to Ownership Interests held by 
Constituent Entities of the MNE Group. Thus, any amount that is allocated to a person that is not a Group 
Entity pursuant to Article 3.5.3 is excluded for purposes of determining a Parent Entity’s Inclusion Ratio.4 


Article 2.3 - IIR Offset Mechanism 


Article 2.3.1 


38. Article 2.3.1 reduces the Top-up Tax that has been allocated to a Parent Entity where two Parent 
Entities in the same ownership chain are required to apply an IIR to the same Top-up Tax amount and the 
potential for overlapping application of the IIR is not solved by the ordering rules in Articles 2.1.3 or 2.1.5. 
This can occur, for example, where an upper-tier Intermediate Parent Entity has a non-Controlling Interest 
in a lower-tier Intermediate Parent Entity, which, in turn, holds all the Ownership Interests in an LTCE. In 
this case, both Parent Entities will be required to apply the IIR under Article 2.1.2 in respect of the LTCE. 
A similar situation can arise under Articles 2.1.4 and 2.1.5 where a POPE does not hold all of the Ownership 
Interests of a lower-tier POPE. In this case, both POPEs in the same ownership chain are required to apply 
the IIR. Article 2.3.1 prevents double taxation in these situations. 


Article 2.3.2 


39. Article 2.3.2 determines the amount of the Top-up Tax reduction required pursuant to Article 2.3.1. 
Article 2.3.2 reduces the Top-up Tax that would otherwise be payable under the IIR by the upper-tier Parent 
Entity by the amount that is brought into charge under a Qualified IIR applied by the lower-tier Parent 
Entity. The reduction of Top-up Tax is limited to “the portion” of the Top-up Tax that has been allocated to 
the upper-tier Parent Entity and that “is brought into charge” by the lower-tier Intermediate Parent Entity or 
POPE. In other words, the reduction is limited to the amount of the upper-tier Parent Entity’s Allocable 
share of the LTCE’s Top-up Tax that is attributable to Ownership Interests held indirectly through the lower-
tier Intermediate Parent Entity or POPE that is also obligated to apply the IIR.5 


40. Article 2.3 reduces a Parent Entity’s allocable share of a Top-up Tax by the amount allocated to a 
POPE or Intermediate Parent Entity located in a lower level of the ownership chain. This reduction is made 
at the moment of allocating the amount of Top-up Tax among Parent Entities and not after the full amount 
or a portion of the Top-up Tax is effectively paid.  


Overview of the UTPR 


41. The UTPR provides a mechanism for making an adjustment in respect of the Top-up Tax that is 
calculated for an LTCE to the extent that such Top-up Tax is not brought within the charge of a Qualified 
IIR. The UTPR is made up of three Articles:  
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a. Article 2.4 sets out the UTPR adjustment mechanism to be applied by a UTPR Jurisdiction;  
b. Article 2.5 calculates the Total Amount of an MNE Group’s Top-up Tax that is allocable under the 


UTPR; and  
c. Article 2.6 provides the methodology for allocating such Top-up Tax to each UTPR Jurisdiction.  


42. A more detailed explanation of these provisions is set out below. 


Article 2.4 - Application of the UTPR 


Article 2.4.1 


43. Article 2.4.1 provides that the Constituent Entities of an MNE Group shall be denied a deduction 
for otherwise deductible expenses (or be subject to an equivalent adjustment under domestic law) in an 
amount sufficient to result in the Constituent Entities located in the UTPR Jurisdiction having an additional 
cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction. The timing of the 
UTPR adjustment is addressed in Article 2.4.2.  


Denial of a deduction 


44. Denying a taxpayer a deduction generally increases the cash tax expense for that taxpayer by 
increasing the net income subject to tax in that jurisdiction. The increase in the tax payable as a result of 
the denial of a deduction is an amount equal to the taxpayer’s rate of tax multiplied by the amount of the 
payment (or other expense) for which the deduction was denied. If the UTPR in a jurisdiction relies on a 
denial of deduction mechanism, then the amount of deductions that need to be denied under the rule can 
be determined by dividing the UTPR Top-up Tax Amount allocated to the jurisdiction under Article 2.6 by 
the taxpayer’s applicable rate of tax on such income. For instance, if a Constituent Entity located in a UTPR 
Jurisdiction is allocated UTPR Top-up Tax Amount of 10 and the CIT rate is 25%, then denying the 
deduction for an otherwise deductible payment of 40 (= 10 / 25%) results in an incremental cost equal to 
the UTPR Top-up Tax Amount allocated under the rule (40 x 25% = 10).  


45. Denial of a deduction under Article 2.4.1 means the denial of a deduction for local tax purposes in 
respect of expenditure or similar items that are taken into account in calculating ordinary net income for 
tax purposes in that jurisdiction. The denied deduction need not be attributable to a transaction with another 
Constituent Entity. It includes the denial of an allowance for depreciation or amortisation and extends to a 
denial of a deduction for a purely notional expense or non-economic loss (such as a deemed interest 
expense). Deemed or notional expenses incurred by a PE or Main Entity in respect of the application of 
the arm’s length principle may also be taken into account for the purposes of the UTPR provided such 
amounts are taken into account in calculating ordinary net income for tax purposes in that jurisdiction. A 
denial of a deduction does not include an item to the extent that it is already subject to separate limitation 
under another rule (such as an interest limitation rule). An adjustment that took the form of a denial of a 
deduction recorded against non-taxable income, and that therefore does not result in an additional amount 
of cash tax expense payable by the Constituent Entities, would not constitute a valid denial of a deduction 
for the purposes of a UTPR adjustment. 


Equivalent adjustment 


46. Article 2.4.1 further provides that the UTPR may take the form of an adjustment that is equivalent 
to a denial of a deduction. The UTPR does not prescribe the mechanism by which the adjustment must be 
made. This is a matter of domestic law implementation that is left to the UTPR Jurisdictions.  


47. The adjustment under the UTPR will depend on the existing design of the domestic tax system 
and should be coordinated with other domestic law provisions and a jurisdiction’s international obligations, 
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including those under Tax Treaties. For example, the adjustment under the UTPR could take the form of 
an additional Tax levied directly on a resident taxpayer in an amount equal to the allocated UTPR Top-up 
Tax Amount. Alternatively, a jurisdiction could include an additional amount of deemed income 
representing a reversal of deductible expenses incurred in current or prior period or a jurisdiction could 
choose to reduce an allowance or deemed deduction to reflect an allocation of Top-up Tax.  


Additional cash tax expense 


48. Whichever form the UTPR adjustment may take, Article 2.4.1 provides that the adjustment should 
result in an additional cash tax expense (either in the current year or, under a carry-forward mechanism, 
in a future year) for the Constituent Entities of the MNE Group in the jurisdiction that equals the UTPR Top-
up Tax Amount allocated to this jurisdiction for each Fiscal Year. For this purpose, the additional cash tax 
expense is in addition to the amount that would otherwise have been paid under the ordinary domestic 
rules for calculating a Constituent Entity’s tax liability. The resulting additional cash tax expense should be 
determined in respect of the taxable year in which the Fiscal Year ends, and should be due in addition to 
the amount of tax that would otherwise be payable for such taxable year under the normal tax rules in the 
jurisdiction applicable to the Constituent Entity. The additional cash tax expense increases the amount of 
tax that the Constituent Entity or Entities would otherwise have paid under the ordinary domestic rules for 
calculating their taxable income. This means that the UTPR applies after any provisions of domestic law 
that affect the deductibility of expenses incurred by Constituent Entities. The filing requirements associated 
with the tracking of the payment of the additional cash tax expense over time are addressed in 
Article 8.1.4(c). 


49. For purposes of Article 2.4.1, an additional cash tax expense for a taxable year does not cover an 
amount of tax that will be payable by the Constituent Entities in respect of a future period. This means that 
a reduction of the amount of losses, which could otherwise be carried forward for CIT purposes, will not 
give rise to an additional cash tax expense for the taxable year within the meaning of this Article until a 
corresponding amount of income has arisen in the subsequent period.6 Constituent Entities located in the 
Jurisdiction 


50. Article 2.4.1 provides that the Constituent Entities of an MNE Group shall be denied a deduction 
for otherwise deductible expenses (or be subject to an equivalent adjustment under domestic law) in an 
amount sufficient to result in the Constituent Entities located in the UTPR Jurisdiction having an additional 
cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction.  


51. Article 2.4.1 does not prescribe how the UTPR Top-up Tax Amount is allocated among the 
Constituent Entities that are located in the UTPR Jurisdiction. The allocation among the Constituent 
Entities within a UTPR Jurisdiction should be addressed under that UTPR Jurisdiction’s domestic law, 
which would ensure that such allocation mechanism is best coordinated with other existing domestic tax 
rules. The UTPR Jurisdiction may provide in its domestic law that the UTPR adjustment is imposed on only 
one Constituent Entity or several Constituent Entities that are located in the jurisdiction. For instance, 
several Constituent Entities may, for domestic tax purposes, belong to the same tax consolidated group 
such that the most straightforward way of making the adjustment required under the UTPR is at the level 
of the local tax consolidated group rather than on an entity-by-entity basis.  


52. Constituent Entities may also be treated differently for this purpose, depending on whether they 
are wholly-owned or almost wholly-owned by the MNE Group, or whether they are partially-owned 
Constituent Entities. Allocating Top-up Tax to a partially-owned Constituent Entity would result in the 
minority interest holders of such Constituent Entity bearing indirectly a portion of the tax cost incurred by 
the application of the UTPR. A UTPR Jurisdiction may therefore provide that the Top-up Tax is allocated 
first to those Constituent Entities that are wholly-owned or almost wholly-owned by the MNE Group, in 
order to minimise the extent to which those minority interest holders share the burden of Top-up Tax 
allocated from LTCEs in which they do not have an economic interest.  
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53. Article 2.4.1 does not require that the additional cash tax expense is paid by the same Constituent 
Entities as those that were denied a deduction (or required to make an equivalent adjustment). For 
instance, the UTPR Jurisdiction may deny a deduction to (or impose an equivalent adjustment on) a Tax 
Transparent Entity, the effect of which flows through to the owners. In this case, the additional cash tax 
expense collected by the UTPR Jurisdiction may be levied or borne by the owners of the Tax Transparent 
Entity itself. As such, this additional cash tax expense may be taken into account for the purposes of 
assessing whether the adjustment has resulted in an additional cash tax expense that is equal to the UTPR 
Top-up Tax Amount.  


Article 2.4.2 


54. Article 2.4.2 requires that the UTPR adjustment is imposed as soon as possible and sets out a 
carry-forward mechanism to address the situation where the UTPR adjustment is subject to some 
limitations. The filing requirements associated with the carry-forward mechanism are discussed in the 
Commentary to Article 8.1.4(c). 


The taxable year in which the Fiscal Year ends 


55. The UTPR Top-up Tax Amount is calculated based on the Low-Tax profits arising during a given 
Fiscal Year. The earliest taxable period a UTPR adjustment can be made is the Constituent Entities’ 
taxable year which commences during that Fiscal Year and that ends on the same day or after the Fiscal 
Year ends.  


56. It may not be possible for a taxpayer or tax administration to know the UTPR Top-up Tax Amount 
that has been allocated to a jurisdiction until the GloBE Information Return is actually filed. While the GloBE 
Information Return is required to be filed no later than 15 months after the last day of the MNE’s Fiscal 
Year this date may be after the due date for the tax return of the relevant taxable year. When the UTPR 
adjustment takes the form of a denial of a deduction, jurisdictions may require the Constituent Entities to 
file an amended tax return with respect to the relevant taxable year, in order to affect the relevant 
deductions for that year. When the adjustment requires the submission of an amended tax return, the 
Constituent Entities located in the UTPR Jurisdiction should not suffer any penalties for late filing or 
payment that results from any increase in tax payable due solely to the application of the UTPR. If it is not 
possible to make a full adjustment in that period, then the adjustment should be made in the following 
period or as soon as reasonably practicable (see also paragraphs under the carry-forward mechanism).  


To the extent possible 


57. Article 2.4.2 further provides that the adjustment provided under Article 2.4.1 shall apply to the 
extent possible with respect to the taxable year in which the Fiscal Year ends. There may be situations, 
however, where the UTPR adjustment will be limited in its amount for a given taxable year, for instance 
because there is only a limited amount of deductible expenses. Nevertheless, the UTPR adjustment shall 
ensure that the maximum amount is collected from the Constituent Entities as early as possible. 


58. There may also be situations where the additional cash tax expense of the Constituent Entities in 
an MNE Group will depend on the facts and circumstances of the particular Constituent Entities on which 
the UTPR adjustment will be imposed. As mentioned previously, denying a deduction to a Constituent 
Entity that is in a loss-position may not result in an immediate additional cash tax expense for that 
Constituent Entity. Therefore, in order to impose the adjustment to the extent possible with respect to a 
given taxable year, the UTPR Jurisdiction should, to the extent possible taking into account the limitations 
under applicable laws, impose the adjustment in priority on those Constituent Entities that will have an 
immediate additional cash tax expense in that year.  
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Carry-forward mechanism 


59. Article 2.4.2 provides a carry-forward mechanism to address the situation where the UTPR 
adjustment made with respect to the taxable year in which the Fiscal Year ends did not result in enough 
additional cash tax expense to equal the UTPR Top-up Tax Amount allocated to the jurisdiction for that 
Fiscal Year and will not (in the current or a future taxable year due, for example, to a reduction in net 
operating losses), result in enough additional cash tax expense without a further adjustment being made. 
In other words, the carry-forward mechanism provided under Article 2.4.2 applies if the UTPR Top-up Tax 
Amount allocated to a UTPR Jurisdiction exceeds the additional cash tax expense that will be incurred (in 
the current or a future taxable year)by Constituent Entities located in such jurisdiction as a result of the 
UTPR.  


60. Article 2.4.2 provides that under such circumstances, it may be necessary for the difference 
between the UTPR Top-up Tax Amount and the amount of the additional cash tax expense of the 
Constituent Entities that resulted from the application of the UTPR to be carried over to the following Fiscal 
Year and imposed in the taxable year in which the following Fiscal Year ends, which is expected to be the 
immediately subsequent taxable year. This difference shall be subject to an adjustment provided in Article 
2.4.1 in the next year, but remains with the jurisdiction where it was first allocated and is not subject again 
to the general allocation mechanism in Article 2.6 in a later year. See also below the situation where the 
MNE Group falls outside of the scope of the GloBE Rules or where the Constituent Entity that was allocated 
Top-up Tax under domestic law leaves the MNE Group.  


61. When the carry-forward mechanism applies, the Constituent Entities located in the UTPR 
Jurisdiction should not suffer any penalties for late payment that results from the UTPR being limited in its 
operation in the previous years (for instance, as a result of not having sufficient deductible payments to 
disallow or as a result of a loss-position).  


62. Article 2.4.2 also provides that the carry-forward mechanism is only applied to the extent it is 
necessary to impose another adjustment to ensure that the Constituent Entities will have an additional 
cash tax expense that equals the UTPR Top-up Tax Amount allocated to the jurisdiction. There may be 
situations where it is not necessary to impose another adjustment, for instance because the first adjustment 
will result in the Constituent Entities having – over time – an additional cash tax expense that equals the 
UTPR Top-up Tax Amount allocated to the jurisdiction. This may be the case when the adjustment consists 
of a reduction of the amount of losses and those losses can be carried forward indefinitely under the laws 
of the UTPR jurisdiction. However, if the losses cannot be carried forward indefinitely, the UTPR 
adjustment may need to be carried forward because the first adjustment will not necessarily result in an 
additional cash tax expense in the period during which the losses can be carried forward and a further 
adjustment would be necessary at the end of this period.7 


63. Article 2.4.2 is not limited to the first taxable year that follows the one when the allocated UTPR 
Top-up Tax Amount could not result in an additional cash tax expense. The design of the carry-forward 
mechanism in Article 2.4.2 should subject the untaxed portion of the UTPR Top-up Tax Amount to the 
adjustment provided in Article 2.4.1 in the next year and each following year, to the extent necessary to 
achieve the full adjustment under Article 2.4.1. If the Top-up Tax that has been pushed-back into 
Article 2.4.1 does not result in an additional cash tax expense in that year then Article 2.4.2 would apply 
again in the following year thereby providing an indefinite carry-forward mechanism for any portion that 
further remains untaxed in the second and subsequent years. Article 2.4.2 also applies to the carried 
forward portion of the UTPR adjustment and provides that this adjustment shall apply “to the extent 
possible” to that following taxable year. While Article 2.4.2 provides for an indefinite carry-forward 
mechanism, domestic law in certain circumstances may limit the practical application of the carry-forward 
after a certain period of time. For example, a jurisdiction may have a domestic statute of limitation that 
prevents its tax administration from applying the carry-forward mechanism to its full extent. In such a 
situation, the Top-up Tax Amount that has not yet been collected is not allocated to another jurisdiction. 
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64. Article 2.4.2 is also not limited to the Fiscal Years in which the MNE Group is within the scope of 
the GloBE Rules or the Fiscal Years when the Constituent Entity that is allocated UTPR Top-up Tax 
Amount under the UTPR is part of the MNE Group. If the MNE Group’s revenues fall below the threshold 
of Article 1.1, the Constituent Entities that were allocated UTPR Top-up Tax Amounts that did not give rise 
to an additional cash tax expense would still be liable for the UTPR Top-up Tax Amounts they were 
allocated.  


65. As provided above, Article 2.4.1 does not prescribe how the UTPR Top-up Tax Amount is allocated 
among the Constituent Entities that are located in the UTPR Jurisdiction. Therefore, a UTPR Jurisdiction 
may reallocate the UTPR Top-up Tax Amount among the Constituent Entities located in that jurisdiction, 
in subsequent years, in order to ensure that the UTPR Top-up Tax Amount is collected as soon as possible. 
In such a case, the adjustment provided in Article 2.4.1 in that later year does not need to be imposed on 
the Constituent Entities located in that jurisdiction that were initially allocated Top-up Tax under domestic 
law. It may be applied against any Constituent Entities of the same MNE Group that are located in that 
jurisdiction, subject to the requirement in Article 2.4.2 that the adjustment shall be made to the extent 
possible with respect to the taxable year in which that Fiscal Year ends. Similarly, a jurisdiction may adopt 
a mechanism to re-allocate the UTPR Top-up Tax Amount to other Constituent Entities in the jurisdiction 
that remain with the MNE Group to address the situation where a Constituent Entity would be separated 
from the MNE Group after being allocated Top-up Tax that did not give rise to an additional cash tax 
expense. A UTPR jurisdiction may also provide that this Constituent Entity is still liable for the Top-up Tax 
that it was allocated under a jurisdiction’s Qualified UTPR even if it has been separated from the MNE 
Group. A UTPR jurisdiction may also consider the possibility of imposing a final tax charge under the UTPR 
in respect of a liquidation or similar transaction that will result in there being no remaining Constituent 
Entities in the UTPR jurisdiction for the MNE Group.  


Article 2.4.3 


66. Article 2.4.3 excludes a controlled Investment Entity from the application of the UTPR. This 
exclusion is to avoid interfering with the intended tax neutrality of these Entities with respect to owners that 
are not Group Entities. Note that Investment Entities that are the UPE of the MNE Group are Excluded 
Entities and are therefore already outside the scope of the GloBE Rules (see Commentary to Article 1.5).  


Article 2.5 - UTPR Top-up Tax Amount 


67. Article 2.5 provides the methodology to determine the amount of Top-up Tax that is allocated to 
the UTPR Jurisdiction under the UTPR. The Total UTPR Top-up Tax Amount is determined by reference 
to the total amount of Top-up Tax that is due (as provided in Article 2.5.1) and that is not already subject 
to a Qualified IIR (as provided in Articles 2.5.2. and 2.5.3).  


68. Like the IIR, the UTPR relies on the same computation made in accordance with Chapter 5 for 
determining the MNE Group’s jurisdictional ETR and the amount of Top-up Tax. This includes the same 
methodology for determining GloBE Income or Loss, the amount of Covered Taxes on such income and 
the rules for determining the application of the Substance-based Income Exclusion. Equally, the exclusions 
to the definition of Constituent Entity (for example, in respect of Government Entities) apply to the ETR 
calculation used for determining the Top-up Tax such that no Top-up Tax would arise, or be allocable 
under the UTPR, in respect of these entities.  


69. Having a single computation of the Top-up Tax under the IIR and the UTPR improves coordination 
between GloBE Rules in each jurisdiction and reduces implementation and compliance costs, while 
ensuring that the rules do not result in over-taxation or taxation in excess of economic profits. In addition, 
relying on the same Top-up Tax computation under both the IIR and the UTPR aligns the expected 
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outcomes under both rules, which allows the UTPR to operate as a meaningful backstop to the IIR. Failing 
to have a single computation of the Top-up Tax under both the IIR and the UTPR would either lead to less 
effective or harsher outcomes under the UTPR than under the IIR.  


Article 2.5.1 


70. Article 2.5.1 provides the starting point for the computation of the UTPR Top-up Tax amount and 
ensures that the aggregate adjustments made under the UTPR in each jurisdiction do not exceed the total 
amount of Top-up Tax computed for all Low-tax Jurisdictions where the MNE Group is operating.  


71. In accordance with the methodology described in Article 5.2, the amount of Top-up Tax that is 
allocable under the UTPR is determined in respect of each Constituent Entity located in a jurisdiction where 
the MNE’s jurisdictional ETR is below the Minimum Rate (i.e. an LTCE). The Total UTPR Top-up Tax 
Amount is equal to the sum of the Top-up Tax calculated for each of these LTCEs, taking into account the 
relevant provisions of the GloBE Rules that may affect the calculation of the Top-up Tax, such as Article 
5.6 for a Minority-Owned Constituent Entity, as well as Article 7.4 or Article 7.6 for an Investment Entity. 
The Top-up Tax calculated for each of these LTCEs may be subject to adjustments, as provided in Articles 
2.5.2, 2.5.3 and Article 9.3. In relation to JVs and JV Subsidiaries, Article 6.4.1(c) increases the Total UTPR 
Top-up Tax Amount taken into account for purposes of Article 2.5.1 in respect of a JV Group Top-up Tax 
that has not been brought into charge under a Qualified IIR. The Total UTPR Top-up Tax Amount taking 
into account those adjustments is then allocated amongst the UTPR Jurisdictions in accordance with the 
mechanism set out in Article 2.6.  


Article 2.5.2 


72. Article 2.5.2 and Article 2.5.3 relate to the Top-up Tax that is computed in relation to the profit of 
an LTCE that is subject to one or more Qualified IIRs. In that context, the IIR takes priority over the UTPR. 
Article 2.5.2 applies when the Parent Entity or Entities that apply the IIR collectively hold all of the UPE’s 
Ownership Interests in the LTCE. Article 2.5.3, discussed further in the Commentary below, applies in 
situations where the Parent Entity or Entities that apply the IIR do not hold all of the UPE’s Ownership 
Interests in the LTCE.  


73. Article 2.5.2 provides that the Top-up Tax calculated for an LTCE shall be reduced to zero if all of 
the UPE’s Ownership Interests in such LTCE are held directly or indirectly by a Parent Entity or Entities 
that are required to apply a Qualified IIR in the jurisdiction where they are located with respect to that LTCE 
for the Fiscal Year.  


74. In the situation where no IIR applies at the UPE level, a lower level Parent Entity may be required 
to apply the IIR as provided under Article 2.1. If the UPE’s Ownership Interest in an LTCE is held indirectly 
through a Parent Entity that is required to apply the IIR, then no Top-up Tax shall be allocated under the 
UTPR for such LTCE. Whether or not the amount of Top-up Tax may be reduced to zero in accordance 
with this rule is determined on an entity-by-entity basis. This means that the determination is made for 
each LTCE.  


75. It is possible that several Parent Entities are required to apply a Qualified IIR in respect of several 
LTCEs. It is also possible that the Ownership Interests of a given LTCE are held by several Parent Entities 
that are located in the same jurisdiction and required to apply a Qualified IIR. In such a case, the Ownership 
Interests held by each Parent Entity are taken into account for the purposes of this test. If all of the UPE’s 
Ownership Interests in an LTCE are held through various Parent Entities that are required to apply a 
Qualified IIR, no Top-up Tax shall be allocated under the UTPR in respect of such LTCE.  
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Application of UTPR to low tax profits in UPE Jurisdiction 


76. The fact that the UPE is required to apply a Qualified IIR does not mean there is no scope for the 
operation of the UTPR with respect to Constituent Entities located in the UPE Jurisdiction. Where the UPE 
is required to apply a Qualified IIR for the Fiscal Year, it may only be required under the laws of the UPE 
Jurisdiction to apply the IIR in respect of PEs and subsidiaries located in other jurisdictions. In this case, 
no Top-up Tax will be allocated under the UTPR in respect of foreign LTCEs (i.e. located outside of the 
UPE Jurisdiction). There could be, however, Top-up Tax allocable under the UTPR in respect of the 
domestic LTCEs (i.e. located in the UPE Jurisdiction) if the ETR of the UPE Jurisdiction is below the 
Minimum Rate. That Top-up Tax may be reduced to zero by virtue of a Qualified Domestic Minimum Top-
up Tax payable in the UPE Jurisdiction under Article 5.2.3. In the case where the UPE is required to apply 
a domestic IIR with respect to domestic LTCEs, the Top-up Tax may also be reduced to zero under 
Article 2.5.2 (see Commentary on Article 2.1.6). If the Top-up Tax arising in the UPE Jurisdiction is not 
reduced to zero, it will be included in the UTPR Top-up Tax Amount and allocated to each UTPR 
Jurisdiction in accordance with Article 2.6, discussed further in the Commentary below. 


Article 2.5.3 


77. It is expected that, in most cases, either the LTCEs will be wholly-owned by another Constituent 
Entity that is subject to a Qualified IIR (and the UTPR will not apply) or their shares will be wholly-owned 
by other Constituent Entities that are not subject to an IIR (and the UTPR will apply). There may be 
situations, however, where an Intermediate Parent Entity owns an interest in an LTCE and applies the IIR 
in respect of its share of the income of such LTCE under Article 2.1.2, but the application of the IIR in the 
Intermediate Parent Entity’s jurisdiction does not result in all the Top-up Tax attributable to the UPE’s 
Ownership Interests being brought into charge under a Qualified IIR. This situation could arise, for example 
where the UPE (located in a jurisdiction without a Qualified IIR) owns a larger interest in the LTCE than 
the Intermediate Parent Entity does. In this case, rather than excluding the whole amount of Top-up Tax 
from charge under Article 2.5.2, the amount of Top-up Tax levied under the Qualified IIR in the Intermediate 
Parent Entity’s jurisdiction is deducted from the total Top-up Tax of the LTCE. This mechanism ensures 
that the IIR has priority over the UTPR, and avoids multiple taxation of the same low-taxed income as a 
result of the GloBE Rules. The Ownership Interests in the LTCE may also be held by different Parent 
Entities that, together, own less than the UPE’s Ownership Interests in the LTCE. In such cases, the sum 
of Top-up Taxes that is allocated to each Parent Entity is deducted from the total Top-up Tax Amount that 
is allocated under the UTPR pursuant to Article 2.5.3.8 


78. Because Article 2.5.3 reduces the Total UTPR Top-up Tax Amount by the amount of Top-up Tax 
subject to the IIR (rather than reducing it to zero), it leaves, within the charge to tax, low-taxed income that 
is beneficially owned by minority shareholders. Unlike the exclusion mechanism under Article 2.5.2, this 
deduction mechanism under Article 2.5.3 does not allow the MNE Group to limit the total amount of Top-
up Tax payable to the allocable share of Top-up Tax that would have been allocated to the UPE if the UPE 
had been subject to a Qualified IIR with respect of the LTCE. Equally, it does not require a determination 
of whether a POPE would have been subject to tax under the IIR because of the ownership structure of 
the MNE Group or the Allocable Share of Top-up Tax that would have been allocated to that POPE. 
Instead, Article 2.5.3 deducts the tax due under an IIR from the amount of Top-up Tax that is computed 
on the total amount of income of the LTCE, irrespective of the UPE’s Allocable Share of the Top-up Tax 
due in respect of the LTCE. Applying the UTPR to the total amount of Top-up Tax of an LTCE (i.e. not 
limited to the UPE’s Ownership Interest in the LTCE) simplifies its application. It allows for a greater tax 
expense than the Top-up Tax that would have been collected under the IIR if it had applied at the UPE 
level, because it is not limited to the UPE’s Allocable Share of the Top-up Tax due in respect of LTCE.  
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Article 2.6 - Allocation of Top-up Tax for the UTPR 


79. Articles 2.6.1 to 2.6.3 describe the formula used to allocate the Total UTPR Top-up Tax Amount 
to each UTPR Jurisdiction on the basis of a substance-based allocation key. 


Article 2.6.1  


Purpose of the UTPR Percentage  


80. Article 2.6.1 provides that the UTPR Top-up Tax Amount determined under Article 2.5.1 is 
allocated among UTPR Jurisdictions by applying their respective UTPR Percentages. Article 2.6.1 then 
sets out the formula for computing the UTPR Percentage of each UTPR Jurisdiction, and is drafted from 
the perspective of the implementing UTPR Jurisdiction. In other words, the formula determines the amount 
allocable to the implementing UTPR Jurisdiction. 


81. The UTPR Percentage is determined on the basis of factors that reflect the relative substance of 
the MNE Group in each UTPR Jurisdiction. Relying on substance factors provides for a simple and 
transparent allocation key which facilitates the co-ordination among tax administrations. It is also expected 
that the jurisdictions where the MNE Group has more substance on a relative basis will be those where 
there is more tax capacity (such as deductible expenditure) to absorb adjustments under the UTPR. This 
approach, together with the exclusion mechanism in Article 2.6.3, is intended to reduce the risk of allocating 
Top-up Tax to a jurisdiction that does not have enough capacity to impose the UTPR adjustment.  


Components of the UTPR Percentage 


82. Article 2.6.1 provides that the UTPR Percentage is determined on the basis of quantitative factors 
that are aggregated at the jurisdictional level. These factors are based on information required in the MNE 
Group’s CbC Reports. More specifically, Article 2.6.1 provides that the substance of UTPR jurisdictions is 
determined on the basis of a ratio based on the Number of Employees and the Net Book Value of Tangible 
Assets of the Constituent Entities that are located in those respective jurisdictions. The Number of 
Employees and the Net Book Value of Tangible Assets were determined to be the most appropriate for 
reflecting a consistent measure of substance in jurisdictions. In addition, the factors used under the UTPR 
provide both MNE Groups and tax administrations with bright-line measures based on existing compliance 
mechanisms. Using quantitative factors that can be available in CbC Reports facilitates co-ordination 
between UTPR Jurisdictions and minimises the risk of disputes. Other factors (such as payroll) were 
considered and rejected by the Inclusive Framework. 


83. The Number of Employees and the Net Book Value of Tangible Assets each account for half of 
the UTPR percentage of the UTPR Jurisdiction. This is to reflect that substance can be measured both on 
the basis of the Number of Employees and the Net Book Value of Tangible Assets across jurisdictions, 
recognising that substance may take various forms, depending on the industry and the business model of 
the MNE Group. Using a 50% weight for each factor avoids favouring one of the two factors over the other 
in the formula.  


84. The Number of Employees and the Net Book Value of Tangible Assets are defined in Article 10.1. 
See the Commentary on those definitions for further details. 


85. The definitions provided in Article 10.1 are similar to those provided in the report on BEPS Action 
13 for purposes of CbCR. Relying on similar definitions as those provided for purposes of CbC Reports 
minimises potential compliance costs associated with the computation of each UTPR Jurisdiction’s UTPR 
Percentage. Article 2.6.1 does not refer to the information available in the MNE Group’s CbCR and 
provides its own definitions to avoid the situation where there would be no basis to compute the UTPR 
Percentage if the MNE had not filed a CbCR. However, as a matter of simplification, an MNE Group could 
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prepare its CbC Reports using information from the Constituent Entities’ financial accounts and the Number 
of Employees and Tangible Assets for each Constituent Entity located in the jurisdiction in accordance with 
the definition for such indicators provided under Article 10.1. A CbC Report prepared in this manner could 
be used for purposes of identifying the relevant amounts used to compute the UTPR Percentage.  


Scope and timing of the determination of the UTPR Percentage 


86. The UTPR Percentage is only computed for purposes of allocating the UTPR Top-up Tax Amount 
and for jurisdictions that introduced a Qualified UTPR (“UTPR Jurisdictions”). The UTPR Percentage is 
determined for all UTPR Jurisdictions where the MNE Group is operating, even if those UTPR Jurisdictions 
are Low-Tax Jurisdictions under the GloBE Rules for that MNE Group. This means that a Low-Tax 
Jurisdiction that is also a UTPR Jurisdiction is allocated a portion of the UTPR Top-up Tax Amount, if its 
UTPR Percentage is not zero (it could be zero, for instance, as a result of the provisions in Article 2.6.3). 
Equally, the UPE Jurisdiction itself could be a Low-Tax Jurisdiction under the GloBE Rules and be allocated 
a portion of the UTPR Top-up Tax Amount that arises in respect of the Constituent Entities that are located 
in the UPE Jurisdiction. In addition, the UPE Jurisdiction may apply a Qualified IIR with respect to the 
Constituent Entities of the MNE Group that are not located in the UPE Jurisdiction (in accordance with 
Article 2.1.6), but this would not be relevant for purposes of determining the UTPR Top-up Tax Amount 
that arises in respect of the Constituent Entities located in the UPE Jurisdiction.  


87. Article 2.6.1 further provides that only the substance factors of Constituent Entities of the Group 
located in a UTPR Jurisdiction (including those of the implementing jurisdiction) are taken into account in 
the denominator of the fraction. Therefore, the Top-up Tax is allocated only among UTPR Jurisdictions. 
The substance factors of Constituent Entities that are not located in a UTPR Jurisdiction are not taken into 
account for purposes of the allocation key because doing so would have the effect of allocating some of 
the UTPR Top-up Tax Amount to jurisdictions without a Qualified UTPR. Allocating any of the UTPR Top-
up Tax Amount to jurisdictions that do not have a UTPR would significantly reduce the effectiveness of the 
rule, because the Top-up Tax allocated to those jurisdictions would not be collected. The UTPR Percentage 
is determined on an annual basis, for each Fiscal Year. However, it is not expected to be significantly 
different from one year to the next, unless the MNE Group undertakes a significant acquisition, disposal or 
restructuring of its operations.  


Article 2.6.2 


88. Article 2.6.2 provides two types of exclusions in computing a jurisdiction’s UTPR Percentage.  


Paragraph (a) 


89. Paragraph (a) provides for the first exclusion. The first exclusion relates to the employees of, and 
Tangible Assets that are held by, Investment Entities. This exclusion only matters to Investment Funds 
that are not the UPE. As already noted above in the Commentary to Article 2.4.3, Investment Funds and 
Real Estate Investment Vehicles that are the UPE are Excluded Entities and therefore, their employees 
and Tangible Assets are not taken into account for purposes of computing the UTPR percentage of a 
jurisdiction. The exclusion provided in Paragraph (a) of Article 2.6.2 relates to other controlled Investment 
Entities, i.e. Investment Entities that are not Excluded Entities. Paragraph (a) provides that the employees 
of, and Tangible Assets that are held by, controlled Investment Entities are excluded for purposes of 
computing a jurisdiction’s UTPR percentage. The employees and assets of controlled Investment Entities 
are not taken into account in the allocation formula because such Entities are excluded from the scope of 
application of the UTPR under Article 2.4.3. Allocating some of the UTPR Top-up Tax Amount to a 
jurisdiction that has only Investment Entities would reduce the effectiveness of the UTPR. 
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Paragraph (b) 


90. Paragraph (b) provides for the second exclusion. The second exclusion relates to the employees 
and Tangible Assets of Flow-through Entities. In practice, the substance of Flow-through Entities could 
give rise to the existence of a PE. As a first step, the assets and employees of the Flow-through Entity 
would be attributed to the PE. The assets and employees allocated to a PE are then taken into account for 
computing the UTPR Percentage of the jurisdiction where that PE is located. 


91. However, a Flow-through Entity may not give rise to the existence of a PE, for instance because 
the activity or place through which the activity is carried out is not sufficient to create a PE in the jurisdiction. 
Some assets and employees of that Flow-through Entity may therefore remain unallocated after the assets 
and employees are attributed to the relevant PEs. In such a case, Paragraph (b) of Article 2.6.2 provides 
that the Flow-through Entity’s employees and Tangible Assets that are not allocated to PEs are allocated 
to any Constituent Entities that are located in the jurisdiction where the Flow-through Entity was created 
irrespective of whether they are the Constituent Entity-owners of the Entity. This approach to allocate the 
employees and Tangible Assets of Flow-through Entities differs from the approach provided under Article 
3.5 to allocate the Income or Loss of a Flow-Through Entity. If no Constituent Entities are located in the 
jurisdiction where the Flow-through Entity was created, then the employees and Tangible Assets that are 
not allocated to a PE are excluded from the formula. 


Article 2.6.3 


92. Article 2.6.3 provides that a UTPR Jurisdiction shall be excluded from the allocation mechanism 
provided under Article 2.6.1 when the UTPR Top-up Tax Amount allocated to that jurisdiction in a prior 
year has not yet resulted in an equivalent additional cash tax expense for the Constituent Entities located 
in that jurisdiction. Article 2.6.3 provides that, when that is the case, the UTPR Percentage for the 
jurisdiction is zero. This mechanism ensures that no more Top-up Tax is allocated to such a jurisdiction 
until it has been able to impose the requisite amount of tax. Article 2.6.3 further provides that the Number 
of Employees and Tangible Assets of the Constituent Entities located in such a jurisdiction are excluded 
from the denominator of the formula for purposes of the allocation key. This ensures that the Top-up Tax 
that would have been allocated to the UTPR Jurisdiction with a UTPR Percentage of zero is actually 
allocated to the other UTPR Jurisdictions. 


93. Article 2.6.3 applies on an annual basis for each Fiscal Year when the UTPR applies. Article 2.6.3 
further provides that the exclusion mechanism is specific to a particular MNE Group. This is because the 
capacity to impose an adjustment under the UTPR may depend on the specificities of the Constituent 
Entities of that MNE Group in the UTPR Jurisdiction. For instance, the capacity to impose the adjustment 
may be limited in the situation where the MNE Group has losses in the UTPR Jurisdiction. For the 
avoidance of doubt, when the rule applies to an MNE Group, it does not preclude the UTPR Jurisdiction 
from being allocated UTPR Top-up Tax Amount computed in respect of other MNE Groups with employees 
and Tangible Assets in the jurisdiction. 


Article 2.6.4 


94. Article 2.6.4 provides that Article 2.6.3 does not apply in circumstances where the UTPR 
Percentage for all UTPR Jurisdictions in which Constituent Entities of an MNE Group are located would be 
zero for a given Fiscal Year. This exception ensures that in such circumstances the UTPR Top-up Tax 
Amount is still allocated to the UTPR Jurisdictions. Because it applies in situations where all UTPR 
Jurisdictions may have limited capacity to impose an additional Top-up Tax, this exception acknowledges 
that the UTPR Top-up Tax Amount allocated in that year may also need to be carried forward as provided 
in Article 2.4.2 and be collected in a future year. Similarly to Article 2.6.3, Article 2.6.4 applies on an annual 
basis for each Fiscal Year when the UTPR applies and on an MNE Group-by-MNE Group basis.9 
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Notes


1 The application of Article 2.1.3 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 2.1.5 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 2.2.1 to 2.2.3 is illustrated in the Examples to the Commentary on the Model 
GloBE Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-
digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


4 The application of Article 2.2.4 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


5 The application of Article 2.3.2 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


6 The application of Article 2.4.1 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


7 The application of Article 2.4.2 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


8 The application of Article 2.5.3 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


9 The application of Article 2.6.4 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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1. Chapter 3 of the GloBE Rules sets out the computation of GloBE Income or Loss for each 
Constituent Entity. The starting point for this computation is the Financial Accounting Net Income or Loss 
of the Constituent Entity calculated in accordance with the rules of Article 3.1. This amount is then adjusted 
under Article 3.2 for common differences between financial accounting and taxable income in order to 
reflect intended policy outcomes (such as the exclusion of dividend income and adding-back of illegal 
payments). Article 3.3 then provides a specific exclusion for International Shipping Income and Qualified 
Ancillary International Shipping Income. The Chapter also sets out rules for allocating income between a 
Main Entity and a PE (Article 3.4) and rules for allocating income derived through a Flow-through Entity to 
other Constituent Entities (Article 3.5). Taken together, Chapter 3 operates to convert Financial Accounting 
Net Income or Loss to the GloBE Income or Loss, which is then utilised in subsequent Chapters to 
determine the ETR and Excess Profits for purposes of determining whether Top-up Tax is payable with 
respect to a particular jurisdiction 


Article 3.1 - Financial Accounts 


Article 3.1.1 


2. Article 3.1.1 requires that the computation of GloBE Income or Loss begins with the Financial 
Accounting Net Income or Loss of the Constituent Entity. That amount is adjusted for the items of income, 
gain, loss and expense that are set out in Articles 3.2 to Article 3.5.  


Article 3.1.2 


3. Article 3.1.2 defines Financial Accounting Net Income or Loss. It is the net income or loss 
determined for the Constituent Entity basis by taking into account all of the Entity’s income and expenses, 
including from transactions with other members of the Group and including the income tax expense. Stated 
differently, the starting point for calculating GloBE income or loss, is the bottom-line net income or loss of 
the Group Entity before making any consolidation adjustments that would eliminate income or expense 
attributable to intra-group transactions. Elimination of income and expenses from intra-group transactions 
that occur in the accounting consolidation process are not taken into account in the computation of a 
Constituent Entity’s Financial Accounting Net Income or Loss. In addition, adjustments to income or 
expense attributable to purchase accounting for an acquired business (irrespective of when the business 
was acquired) that are reflected in the MNE Group’s consolidated accounts, rather than a Constituent 
Entity’s separate accounts, are not taken into account in the computation of a Constituent Entity’s Financial 
Accounting Net Income or Loss. Items of income and expense, other than those attributable to purchase 
accounting, that are reflected in the consolidated accounts, rather than a Constituent Entity’s separate 
accounts, may be taken into account in computing the Constituent Entity’s Financial Accounting Net 


3 Computation of GloBE Income or 
Loss 
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Income or Loss and GloBE Income or Loss only to the extent they can be reliably and consistently traced 
to the relevant Entity (e.g. stock-based compensation). 


4. In the case of a business combination for which the acquisition date is prior to 1 December 2021, 
the Constituent Entity may use the carrying value reflected in its separate accounts after the application of 
“push down” accounting, if permitted, or the carrying value of assets and liabilities determined as per the 
financial accounting standard used by the UPE, but only if the MNE Group does not have sufficient records 
to determine its Financial Accounting Net Income or Loss with reasonable accuracy based on the 
unadjusted carrying values of the acquired assets and liabilities. In such cases, however, the Constituent 
Entity must also take into account any deferred tax assets and liabilities arising in connection with the 
purchase in the computation of its Financial Accounting Net Income or Loss and its Adjusted Covered 
Taxes. A Constituent Entity may not take into account “push down” adjustments to the carrying value of 
assets and liabilities attributable to the purchase of a business if the acquisition date is on or after 1 
December 2021. 


5. The net income or loss of the Constituent Entity has to be determined using the accounting 
standard that was used to determine the Constituent Entity’s income or loss in preparing the Consolidated 
Financial Statements (except as provided in Article 3.1.3, discussed below). In general, Consolidated 
Financial Statements are the financial statements prepared by a UPE in accordance with an Acceptable 
Financial Accounting Standard. Article 10.1 contains a list of international and national accounting 
standards that are Acceptable Financial Accounting Standards.  


6. If a UPE does not have financial statements prepared in accordance with one of those standards, 
its Consolidated Financial Statements are the statements that are, or would be prepared, using an 
Authorised Financial Accounting Standard, which is required to be adjusted to prevent Material Competitive 
Distortions, as necessary. Article 10.1 includes both the definitions of an Authorised Financial Accounting 
Standard and a Material Competitive Distortion. An Authorised Financial Accounting Standard is an 
accounting standard that is permitted by the Authorised Accounting Body of the jurisdiction in which an 
Entity is located. An Authorised Accounting Body is defined in Article 10.1 as the body with legal authority 
in a jurisdiction to prescribe, establish, or accept accounting standards for financial reporting purposes. 
Authorised Financial Accounting Standards are thus identified by the Authorised Accounting Body of a 
particular jurisdiction and not all Acceptable Financial Accounting Standards will be Authorised Financial 
Accounting Standards in a given jurisdiction. Note that only Authorised Financial Accounting Standards 
that are not Acceptable Financial Accounting Standards may require adjustment for Material Competitive 
Distortions, whereas the list of international and national accounting standards that are Acceptable 
Financial Accounting Standards do not require such adjustment. 


7. There are a number of advantages to using the information used to prepare the Consolidated 
Financial Statements as the starting point for calculating GloBE Income or Loss. It results in greater 
consistency than using local accounting standards for Constituent Entities located in different jurisdictions, 
such as different materiality thresholds for certain transactions and different criteria for classifying research 
and development expenditures, and avoids the risk of arbitrage from the use of different accounting 
standards. Further, it reduces compliance costs, by drawing on information that is already being prepared 
for reporting purposes and may benefit from being subject to review by an independent auditor. 


8. Neither the Financial Accounting Net Income or Loss nor the adjustments set out in Article 3.2 are 
proportionally reduced for income or loss attributable to minority interests in the Constituent Entity itself. 
Instead, Top-up Tax attributable to Ownership Interests held by non-Constituent Entities is effectively 
excluded from the determination of a Parent Entity’s Allocable Share of the Top-up Tax under the IIR via 
the Inclusion Ratio determined in Article 2.2. 


9. Because the rules for computing GloBE Income or Loss begin with the Financial Accounting Net 
Income or Loss reflected in the profit and loss statement, income or expense items that are reported under 
certain financial accounting standards in the Other Comprehensive Income (OCI) section of the 
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Consolidated Financial Statements (rather than in the profit and loss statement) are generally excluded 
from the computation of GloBE Income or Loss. The items included in OCI may include gains and losses 
on certain debt and equity investments, foreign currency exchange gains and losses, and changes in 
liabilities under pension plans. Included Revaluation Method Gain or Loss, which is discussed in the 
Commentary to Article 3.2.1(d), is an exception to the general rule that items reflected in OCI are excluded 
from the computation of GloBE Income or Loss. 


10. Some items that are included in OCI may also be included in the computation of taxable income 
in the jurisdiction in which the Constituent Entity is located and thus the Constituent Entity may accrue 
current or deferred tax liabilities associated with those items. Nevertheless, these items are generally 
excluded from GloBE Income or Loss, and pursuant to Article 4.1.3(a), if any taxes associated with income 
reported in OCI and excluded from GloBE Income or Loss are included in the Constituent Entity’s current 
tax expense (instead of reflected in OCI), they must be removed from the Constituent Entity’s Adjusted 
Covered Taxes..  


11. In other cases, items of income or loss reported in OCI are “recycled” through the profit and loss 
statement, meaning that they are included in the profit and loss statement at a later date. To the extent 
these items are also included in the taxable income of the Constituent Entity, these items will only be 
expected to give rise to a temporary or timing difference between the local tax base and the Financial 
Accounting Net Income or Loss. In certain cases, however, they could give rise to a permanent difference 
when included in the profit and loss statement at a later date, but not the taxable income of the Constituent 
Entity.  


12. Because the accounting standards used to prepare the Consolidated Financial Statements include 
a materiality threshold, minor or inconsequential deviations from a strict application of the UPE’s 
accounting standard in the computation of a particular Constituent Entity’s Financial Accounting Net 
Income or Loss for purposes of preparing the Consolidated Financial Statements do not need to be 
adjusted when such threshold is not exceeded. The financial accounting auditor’s acceptance of a 
deviation in the Consolidated Financial Statements without a qualification to the auditor’s opinion is good 
evidence that the difference is immaterial. On the other hand, an auditor’s opinion that contains a 
qualification with respect to the accounting treatment of a specific item or items of income and expense is 
relevant, but not conclusive, evidence that the deviation is material. In addition, if a UPE uses an 
accounting standard permitted by the Authorised Accounting Body in the UPE Jurisdiction and the 
Authorised Accounting Body permits the UPE to apply a different accounting standard to compute the 
Financial Accounting Net Income or Loss of foreign Constituent Entities (for purposes of preparing the 
Consolidated Financial Statements), the Financial Accounting Net Income or Loss computed for those 
foreign Constituent Entities using the different accounting standard need not be adjusted to strictly conform 
to the UPE’s accounting standard. 


Article 3.1.3 


13. Article 3.1.3 is intended to address a situation where the Constituent Entity maintains its entity-
level financial accounts using an accounting standard that is different from the standard used in the 
preparation of the UPE’s Consolidated Financial Statements and it is not reasonably practicable to 
accurately calculate its Financial Accounting Net Income or Loss in conformity with the accounting 
standard used by the UPE in the Consolidated Financial Statements. In this event, the Financial Accounting 
Net Income or Loss may be determined using another Acceptable Financial Accounting Standard or 
Authorised Financial Accounting Standard (adjusted for Material Competitive Distortions). This rule is not 
expected to apply in many cases because an MNE Group will typically have mechanisms in place to 
convert a subsidiary’s entity-level accounts to the UPE’s accounting standard in connection with the 
preparation of the Consolidated Financial Statements. In those circumstances, it is reasonably practicable 
to accurately calculate the Constituent Entity’s Financial Accounting Net Income or Loss based on the 
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standard used in the preparation of the UPE’s Consolidated Financial Statements However, the rule could 
apply, for example, when the MNE Group has undertaken a recent acquisition of a group of Entities that 
have historically used a different accounting standard to that of the acquiring MNE Group and it is not 
reasonably practicable for the MNE Group to convert the acquired Entities’ financial accounting systems 
from the their historical financial accounting standard to the UPE’s standard.  


14. Where it is not reasonably practicable to use the UPE’s financial accounting standard to compute 
the Constituent Entity’s Financial Accounting Net Income or Loss, the use of an alternative accounting 
standard is further limited by three conditions. The first condition of Article 3.1.3 is that the financial 
accounts of the Constituent Entity are maintained based on an Acceptable Financial Accounting Standard 
or Authorised Financial Accounting Standard. Financial accounts maintained under an Authorised 
Financial Accounting Standard must be adjusted for Material Competitive Distortions. A Constituent Entity 
may not use an accounting standard under Article 3.1.3 other than the one used in its financial accounts. 
If the Constituent Entity does not maintain its financial accounts based on an Acceptable Financial 
Accounting Standard or Authorised Financial Accounting Standard, it must compute its financial accounting 
income using the UPE’s financial accounting standard, notwithstanding any practical difficulties. 


15. The second condition under Article 3.1.3 is that the information in the financial accounts maintained 
according to the other accounting standard is reliable. This means that there must be appropriate 
mechanisms in place to ensure that the information is recorded accurately. In this regard, the financial 
accounting internal controls and accounting processes employed by the Constituent Entity must be tested 
and deemed acceptable to the financial accounting auditor pursuant to generally accepted auditing 
standards applicable in the location of the UPE or the Constituent Entity (in the case of a Flow-through 
Entity in the jurisdiction of creation). If the Constituent Entity does not meet this requirement in a Fiscal 
Year, it must determine the actual income and expenses for that year and develop and implement 
mechanisms to ensure that the information in the accounts is reliable. 


16. The final condition of Article 3.1.3 is that the use of the other accounting standard must not result 
in permanent differences in excess of EUR 1 million from the financial accounting standard of the UPE. If 
the permanent differences, in the aggregate, exceed EUR 1 million, the treatment of the relevant items in 
the Constituent Entity’s financial accounts must be adjusted to conform to the treatment that would apply 
under the UPE’s financial accounting standard. This condition only applies to permanent differences 
between the accounting standards. For example, if a financial instrument is treated as debt under the 
UPE’s financial accounting standard and equity under the other accounting standard, the UPE’s standard 
will reflect payments received on the instrument in the financial accounting net income and the other 
standard will not. This will result in a permanent difference in the Financial Accounting Net Income or Loss 
of the holder of the instrument. Timing differences, including differences in the financial accounting period 
used under the different accounting standard, are not subject to this condition. 


Article 3.2 - Adjustments to determine GloBE Income or Loss 


17. Once the Financial Accounting Net Income or Loss of a Constituent Entity is determined, it is 
adjusted for certain book to tax differences (that is, differences between financial accounting results and 
taxable income results) that are common in Inclusive Framework jurisdictions. Differences between 
financial accounting standards and tax accounting rules generally can be categorised as giving rise either 
to permanent differences that will not reverse in a future period or temporary differences (i.e., timing 
differences) that will reverse in a future period. The adjustments required in Article 3.2 are generally related 
to permanent differences between the treatment required under financial accounting rules and local tax 
rules. Temporary differences are addressed in Chapter 4. 


18. In the commentary below, the adjustments are described as either positive amounts or negative 
amounts. An adjustment described below as a positive amount will increase the financial accounting net 
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income and decrease the financial accounting net loss. These items are generally attributable to an 
adjustment that has the effect of increasing revenue or other income or decreasing an expense. An 
adjustment described below as a negative amount will decrease the financial accounting net income and 
increase the financial accounting net loss. These items are generally attributable to an adjustment that has 
the effect of reducing revenue or other income or increasing an expense. Many of the categories of 
adjustments described below are an aggregate of several similar adjustments, some of which may be 
positive amounts and others negative amounts. Only two categories reliably produce a positive or negative 
adjustment: Policy Disallowed Expenses (positive) and Excluded Dividends (negative). Although some 
other categories will tend toward a consistently positive or negative adjustment, they may produce the 
opposite adjustment depending upon the facts in the particular Fiscal Year.  


19. To the extent an adjustment required by Article 3.2 excludes an amount of income from the GloBE 
Income or Loss computation, any Covered Taxes associated with that income must also be excluded from 
Adjusted Covered Taxes pursuant to Article 4.1.3(a).  


Article 3.2.1 


20. Article 3.2.1 sets out the adjustments to the Financial Accounting Net Income or Loss that are 
required in the computation of each Constituent Entity’s GloBE Income or Loss. These adjustments bring 
the Constituent Entity’s GloBE Income or Loss more into alignment with the computation of taxable income 
under a typical CIT (for example, exclusion of equity method income or loss from a non-Controlling Interest 
in a corporation) and prevent double taxation of the MNE Group’s income under the GloBE Rules (for 
example, exclusion of dividends received from Constituent Entities).  


21. Each Inclusive Framework jurisdiction has its own unique combination of additions to and 
exclusions from financial accounting net income or loss to arrive at taxable income under its domestic tax 
law. Because financial accounts are utilised as the starting point for determining the GloBE Income or Loss 
for all Constituent Entities wherever located, certain permanent differences will arise between the taxable 
income and the GloBE Income or Loss computed for some Constituent Entities. Such permanent 
differences are to be expected as a natural consequence of a common tax base for the GloBE Rules, and 
it would not be possible or desirable, from either a policy or a design perspective, to develop a 
comprehensive set of adjustments to bring the GloBE Income or Loss fully into line with the taxable income 
calculation rules of all Inclusive Framework members. Indeed, many permanent differences, such as the 
exclusion of income from the tax base, will give rise to the types of low-tax outcomes that the GloBE Rules 
are intended to address. Nevertheless, some adjustments to financial accounts are appropriately based 
on the policies of the GloBE Rules and tax policy more generally, such as the treatment of bribes and fines. 
While the number of adjustments have been kept at a minimum to minimise complexity, the adjustments 
set out in Article 3.2 reflect cases that are sufficiently material and widely accepted in Inclusive Framework 
jurisdictions. Nine adjustments are required by Article 3.2.1. Each adjustment is discussed in turn.1 


Paragraph (a) - Net Taxes Expense  


22. Paragraph (a) adds back the Net Taxes Expense to the Constituent Entity’s Financial Accounting 
Net Income or Loss. The definition of Net Taxes Expense is in Article 10.1. The definition covers a range 
of different types of tax expense items (or adjustments to those items) that would ordinarily be taken into 
account in the calculation of net income for accounting purposes but which must be added-back to GloBE 
Income or Loss in order to produce a reliable ETR calculation for GloBE purposes. For example, while 
income taxes and other covered tax liabilities that accrue during the Fiscal Year can be expected to reduce 
net income for financial reporting purposes, these tax expenses must be added-back to income in order to 
accurately calculate the tax on total income for the year for GloBE purposes. An entity that incurs Covered 
Taxes of 20 on 100 of income has an ETR of 20% (=20/100) for GloBE purposes and not an ETR of 25% 
(=20/80).  
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23. The adjustment for Net Taxes Expense will typically be a positive amount (i.e. an increase to 
GloBE income) because it adds back taxes in respect of net income. As explained below, however, the 
adjustment will be a negative amount where the Constituent Entity incurs a net loss that results in the 
creation of a deferred tax asset.  


24. Article 10.1 provides that a Constituent Entity’s Net Taxes Expense is the net amount of: 


a.  any Covered Taxes accrued as an expense and any current and deferred Covered Taxes included 
in the income tax expense, including Covered Taxes on income that is excluded from the GloBE 
Income or Loss computation; 


b. any deferred tax asset attributable to a loss for the Fiscal Year; 
c. any Qualified Domestic Minimum Top-up Tax accrued as an expense; 
d. any taxes arising under the GloBE Rules accrued as an expense; and 
e. any Disqualified Refundable Imputation Tax accrued as an expense. 


25. Paragraphs (a) and (b) of this definition describe tax items that will generally be taken into account 
in determining an entity’s net income but should generally be added back to income for GloBE purposes. 
Items (c) and (d) describe tax liabilities accrued under a Qualified Domestic Minimum Top-up Tax or the 
GloBE Rules themselves which should not be treated as expenses in determining the GloBE tax base. 
Item (e) specifically identifies Disqualified Refundable Imputation Taxes as an item that needs to be added 
back to the calculation of GloBE Income. As described further in the Commentary to Article 10.1, a 
Disqualified Refundable Imputation Tax is a tax that is initially imposed on the income of a Constituent 
Entity but is excluded from the definition of Covered Taxes because the tax is refunded (or refundable) 
upon distribution of that income to the owner.  


Covered Taxes 


26. Any Covered Taxes that were deducted in the computation of Financial Accounting Net Income or 
Loss whether as an above-the-line expense or as a below-the-line income tax, must be added back to the 
determination of GloBE Income or Loss. As a matter of general tax policy, creditable taxes are generally 
not deductible against taxable income. Allowing a deduction and a credit for the same taxes would 
effectively provide a double benefit for the same taxes. Covered Taxes are included in the numerator of 
the ETR fraction, which reduces the potential tax liability under the GloBE Rules in the same manner as a 
tax credit. It would be inconsistent with the policy of the GloBE Rules to also allow them as a deduction in 
the computation of the GloBE Income or Loss because GloBE Income or Loss is tantamount to taxable 
income under an ordinary income tax and also serves as the denominator of the ETR fraction. This 
adjustment is a positive amount that increases the Net Taxes Expense adjustment. 


27. Covered Taxes attributable to income that is excluded from the computation of GloBE Income or 
Loss must also be added back to Financial Accounting Net Income or Loss to prevent the tax attributable 
to the excluded income from being allowed as a deduction in the computation of the GloBE Income or 
Loss. 


28. For example, assume that a Constituent Entity has 120 of income in Year 1 and pays 12 of Covered 
Taxes on that income pursuant to a 10% statutory tax rate. The Constituent Entity’s Financial Accounting 
Net Income or Loss is 108 (= 120 – 12). Assume further that 20 of income is excluded from the computation 
of GloBE Income and 2 of the Covered Taxes is attributable to the excluded income. Thus, the Constituent 
Entity’s GloBE Income should be 100 and the Adjusted Covered Taxes should be 10, which produces a 
10% ETR. If only the 10 of tax attributable to the GloBE Income were added back to the 108 of net income, 
the GloBE Income would be 98 (= 108 + 10 – 20) after the excluded income is removed from the 
computation. The 2 of tax attributable to the excluded income would essentially be allowed as a deduction 
in the computation of GloBE Income and would produce a 10.2% ETR. By adding back all 12 of the 
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Covered Taxes for the Fiscal Year, the GloBE Income is correctly determined as 100 (= 108 + 12 – 20) 
and the ETR is correctly determined as 10%.  


29. Covered Taxes of a Constituent Entity generally refer to Taxes accrued in the financial accounts 
with respect to that Constituent Entity’s taxable income, or in some cases, its retained earnings or equity. 
For the avoidance of doubt, an amount withheld by a Constituent Entity in respect of Taxes imposed on 
another person (i.e. the foreign payee) in lieu of a generally applicable CIT, is an expense and not Covered 
Taxes of the Constituent Entity. Accordingly, there is no need to make an adjustment in respect of such an 
amount in the determination of the Constituent Entity’s GloBE Income. This is the case regardless of 
whether a foreign payee requires a Constituent Entity, being the payer, to gross-up the payment to 
reimburse the foreign payee for the withholding tax imposed by the jurisdiction of the Constituent Entity on 
the foreign payee’s income. 


Deferred Tax Asset 


30. A deferred tax asset arising in respect of a loss does not represent Tax paid in advance of the 
recognition of income for tax purposes. Instead, it arises because a portion of the total loss, i.e. the excess 
of expenses over income, effectively creates an asset that can be used against tax liability on income 
arising in the future. As such, it reduces the economic effect of the business loss. The deferred tax asset 
is determined by reference to the pre-tax accounting loss. Accordingly, the amount of the deferred tax 
asset must be treated as a negative amount in the computation of the Net Taxes Expense adjustment. For 
example, A Co incurs an economic loss of 100 in Year 1 and records a deferred tax asset of 15 (assuming 
a 15% corporate tax rate). The net loss recorded for financial accounting purposes will be 85, given that 
an asset of 15 has been generated in the same year by virtue of the local tax loss carry-forward. In order 
to accurately reflect the loss for GloBE purposes, the 15 is taken into account in the Net Taxes Expense 
adjustment as a negative amount. However, to the extent a deferred tax asset is taken into account in the 
adjustment for Covered Taxes pursuant to paragraph (a) of the definition of Net Taxes Expense, it is not 
taken into account under paragraph (b). 


Qualified Domestic Minimum Top-up Taxes 


31. The same reasoning against allowing a deduction for Covered Taxes applies in the case of 
Qualified Domestic Minimum Top-up Taxes because those taxes also reduce the MNE Group’s potential 
Top-up Tax liability, albeit as a direct reduction to Top-up Tax liability under Article 5.2.3 rather than as 
part of the ETR computation under Article 5.2.1. These Taxes are positive amounts that increase the Net 
Taxes Expense adjustment. A domestic minimum tax that is not a Qualified Domestic Minimum Top-up 
Tax but that meets the definition of a Covered Tax and that is deducted in the computation of Financial 
Accounting Net Income or Loss must be added back under paragraph (a). 


GloBE Taxes 


32. Top-up Taxes arising under the GloBE Rules that have been accrued in the financial statements 
must be added back to the Financial Accounting Net Income or Loss. The amount of tax paid under a Tax 
regime does not reduce the base on which that Tax is levied. The adjustment for Top-up Taxes arising 
under the GloBE Rules applies irrespective of whether the taxes are due to an accrual of the estimated 
liability for the current Fiscal Year or an adjustment to the actual liability for a previous Fiscal Year. These 
Taxes are positive amounts that increase the Net Taxes Expense adjustment. For example, an MNE Group 
may report its expected Top-up Tax liability for a Fiscal Year in its financial statements. Such amount must 
be added back to prevent overstating the ETR, as the amount of GloBE Income would otherwise be 
understated. 
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Disqualified Refundable Imputation Taxes 


33. Disqualified Refundable Imputation Taxes are not Covered Taxes. However, they must be added 
back to the Financial Accounting Net Income or Loss because such Taxes are essentially deposits that 
the MNE Group can have refunded at the time of its choosing by simply distributing a dividend. As such, 
they are not properly treated as an expense in the computation of GloBE Income or Loss. When 
Disqualified Refundable Imputation Taxes are paid or accrued and included as an expense in the Financial 
Accounting Net Income or Loss, they must be added back. This would be a positive amount that increases 
the Net Taxes Expense adjustment. If on the other hand, Disqualified Refundable Imputation Taxes are 
refunded or credited to the MNE group in a Fiscal Year and treated as an income item or a reduction to a 
tax expense in the Financial Accounting Net Income or Loss, the amount must be removed from income 
or added back to the tax expense. This would be a negative amount that decreases the Net Taxes Expense 
adjustment. 


Paragraph (b) - Excluded Dividends 


34. Dividends and distributions from controlled Entities and Entities reported under the equity method 
will generally be excluded from the calculation of the group’s consolidated income. The underlying income 
or loss of Entities that are consolidated on a line-by-line basis and Entities that are accounted for under 
the equity method is included directly in the Group’s income. Consolidated Financial Statements exclude 
distributions from these Entities to avoid double-counting of the same income. The GloBE Rules, however, 
generally require the GloBE Income or Loss and Covered Taxes of Constituent Entities to be determined 
starting with the separate Financial Accounting Net Income or Loss of the Constituent Entity. Accordingly, 
the starting point for a Constituent Entity’s income for financial accounting purposes would be to include 
intra-group dividends, including distributions received or accrued in respect of an Ownership Interest held 
in a Flow-Through Entity, as well as dividends received in respect of Ownership Interests in JVs, associated 
Entities, and other Entities, including dividends on Portfolio Shareholdings. 


35. The taxation of these dividends and other distributions received by a Constituent Entity varies from 
one jurisdiction to the next. A significant number of Inclusive Framework jurisdictions provide for a credit, 
exemption or some other form of tax relief for dividends under local law. In many cases the availability of 
this relief depends on the size of the shareholding, the duration of the shareholding period, or both. The 
precise tax treatment may also depend on the residence and nature of the distributing and receiving Entity 
as well as the nature of the distribution itself. For example, a dividend received from a non-resident may 
be taxed differently from a dividend received from a resident and a receipt of a distribution may be taxed 
differently from a share buyback. In order to ensure consistency and avoid the significant complexity that 
would result from reconciling these differences in treatment, the GloBE Rules require MNE Groups to apply 
a consistently bright-line test that builds on the components found in the participation exemptions applied 
by a number of Inclusive Framework jurisdictions. 


36. Article 3.2.1(b) adjusts a Constituent Entity’s Financial Accounting Net Income or Loss by reducing 
that Net Income (or increasing the Loss) by the amount of any Excluded Dividends received during the 
Fiscal Year. In general terms, Excluded Dividends are dividends or other distributions paid on shares or 
other equity interests where (i) the MNE Group holds 10% or more of the Ownership Interests in the issuer 
or (ii) the Constituent Entity has held full economic ownership of the Ownership Interest for a period of 12 
months or more. Paragraph (b) is intended to provide for a broad exemption for dividends that aligns with 
the operation and scope of participation exemptions in many IF jurisdictions and covers both substantial 
and long terms shareholdings, while, at the same time, ensuring that the exclusion does not provide 
unintended benefits for dividend income received by a Constituent Entity as part of its trading activity. 


37. Excluded Dividends are defined in Article 10.1 as dividends or other distributions received or 
accrued in respect of an Ownership Interest, except for a Short-term Portfolio Shareholding and an 
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Ownership Interest in an Investment Entity subject to an election under Article 7.6. The exception that 
applies to these two categories of Ownership Interest is further described below.  


Short-term Portfolio Shareholding 


38. The dividend exclusion rule under the GloBE Rules provides an exception for dividends received 
from an Entity (i) in which the MNE Group owns a low percentage of that Entity’s Ownership Interests (i.e. 
a “Portfolio Shareholding”), where (ii) the Constituent Entity has economically owned such Ownership 
Interest for a short period of time (referred to as “Short-term Portfolio Shareholdings”). This means that 
dividends received or accrued from Short-term Portfolio Shareholding are included in the GloBE Income 
or Loss of the Constituent Entity. The following table summarises which dividends or other distributions 
received or accrued in respect of an Ownership Interest (other than an Ownership Interest in an Investment 
Entity that is subject to an election under Article 7.6, which is addressed in the next section), are includible 
in the GloBE Income or Loss of the Constituent Entity that received or accrued them: 


Dividends or other distributions received or 
accrued in respect of: 


Portfolio Shareholding (i.e. carrying rights to 
less than 10% of the profits, capital, reserves or 
voting rights of the distributing entity) 


Non-Portfolio Shareholding (i.e. carrying rights 
to at least 10% of the profits, capital, reserves 
and voting rights of the distributing entity) 


Short-term shareholding (i.e. economically 
held for less than one year) 


Included dividend  Excluded Dividend  


Non- Short-term shareholding (i.e. 
economically held for at least one year) 


Excluded Dividend Excluded Dividend 


39. A Portfolio Shareholding in a corporation is defined in Article 10.1 as an Ownership Interest that 
carries rights to less than 10% of the profit, capital, reserves or voting rights of that Entity at the date of the 
distribution or disposition. This means that only an Ownership Interest that carries right to at least 10% of 
the profit, capital, reserves and voting rights of that Entity is considered as a non-portfolio shareholding. 
Voting rights, in addition to rights to profits, capital and reserves are taken into account for purposes of 
defining whether an Ownership Interest is a Portfolio Shareholding because they may reflect the 
involvement of the shareholder in the Entity.  


40. All of the Ownership Interests which carry the same rights (i.e. profit, capital reserves or voting 
rights) in an Entity held by the MNE Group are aggregated for purposes of applying the 10% threshold test 
in respect of those Ownership Interests. The definition of Ownership Interest provided in Article 10.1 further 
requires that the interest in the underlying right is an equity interest, i.e. any shares, interests, participation, 
or other equivalents of that Entity which are characterised as equity under the Acceptable or Authorised 
Financial Accounting Standard used in the Consolidated Financial Statements. 


41. A Portfolio Shareholding is a Short-term Portfolio Shareholding if the Constituent Entity that 
receives or accrues the dividends or other distributions has economically held the Ownership Interest for 
less than one year at the date of the distribution. A Constituent Entity is considered as holding 
“economically” a Portfolio Shareholding when it has (or is entitled to) all or substantially all the benefits and 
burdens of ownership, including rights to profits, capital, reserves, or voting carried by its Ownership 
Interests, and has not renounced or transferred such rights under another arrangement over the tested 
period. Whether a Constituent Entity has (or is entitled to) all or substantially all the benefits and burdens 
of ownership is determined on the basis of facts and circumstances.  


42. There could be a discrepancy between the extent of the ownership held throughout the holding 
period and at the date of the distribution, whereby the dividend received at the date of the distribution may 
not necessarily reflect the extent of the rights that were held during the holding period. Ordinarily, the 
dividends or other distributions that are accrued at the date of the distribution reflect the economic 
ownership of the shareholding that is held at that date. Therefore, the economically held test addresses 
the potential discrepancy that could arise during the period and at the date of the distribution and provide 
a requirement that those Portfolio Shareholding are economically held for at least one year to be excluded 
from the GloBE Income or Loss.  
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43. Whether the Constituent Entity has economically held the Portfolio Shareholding for one year is 
tested on the date of the distribution of the dividends. Fluctuations of the Ownership Interest held in an 
Entity should be taken into account for that purpose. In this respect, the disposition of an Ownership 
Interest in a particular class of shares is deemed to be a disposition of the most recently acquired 
Ownership Interests of the same class that were acquired the last, for simplification purposes. For that 
purpose, a class of shares means the shares issued by the distributing entity that carry the same rights 
such that they are inter-changeable with each other. For example, an Entity that has issued common 
shares with rights to profits and net assets upon dissolution and preferred shares that are entitled to a 
dividend of EUR 100 each year and redeemable in 10 Years for EUR 2 000 has two classes of stock. 
Accordingly, dispositions of preferred shares do not affect the determination of the holding period of the 
common shares. 


44. The Constituent Entity is considered as having held the relevant Ownership Interest for one year 
if it has held that Ownership Interest for an uninterrupted period of at least 12 months. The requirement 
only relates to the Ownership Interest in respect of which a distribution is received or accrued and does 
not require a further determination of whether the distribution was funded by another distribution to which 
the same condition would apply. For example, a Constituent Entity that receives a distribution in respect 
of an Ownership Interest in a mutual fund must determine its holding period for that interest, but need not 
determine how long the mutual fund held the equity interest that was the source of the distributed profits. 
This condition applies to each Constituent Entity holder separately and in respect of the same class of 
shares such that the dividends received or accrued in respect of the same class of shares that were held 
for a year or more are exempted, whereas other dividends are not. Unlike the 10% threshold test, the 
ownership period requirement applies on a Constituent Entity-by-Constituent Entity basis, which means 
that an intra-group transfer of shares would be considered as an interruption of the holding period. The 
holding period would not be considered as interrupted, however, in the case of a GloBE Reorganisation 
between Constituent Entities.  


45. In relation to Short-term Portfolio Shareholdings, the dividend income is not included in the 
adjustment for Excluded Dividends and thus would be included in the GloBE Income or Loss. Any Taxes 
paid under local law in respect of those dividends would be included in the Adjusted Covered Taxes (the 
numerator) of the ETR calculation under Article 4.1.1. The treatment of dividends on Short-term Portfolio 
Shareholdings applies equally to dividends on stock in domestic and foreign corporations. Including 
dividends on Short-term Portfolio Shareholdings in the GloBE Income or Loss eliminates the need to 
exclude the related expenses and the need for rules to determine the scope and amount of those related 
expenses. Although local tax rules typically disallow deductions for expenses associated with income that 
is excluded from taxable income, for simplicity, the GloBE Rules do not disallow expenses related to 
Excluded Dividends and therefore rules to determine the scope and amount of those related expenses are 
unnecessary.  


Ownership Interest in an Investment Entity that is subject to an election under Article 7.6 


46. The definition of Excluded Dividends in Article 10.1 provides that dividends or other distributions 
received or accrued in respect of an Ownership Interest in an Investment Entity that is subject to an election 
under the Taxable Distribution Method set out in Article 7.6 are not Excluded Dividends. Accordingly, those 
dividends or other distributions must be included in the computation of GloBE Income or Loss of the 
Constituent Entity-owner pursuant to the election since such dividends are not Excluded Dividends once 
the election has been made. The election is discussed in greater detail in the Commentary to Article 7.6.  


Paragraph (c) - Excluded Equity Gains or Losses  


47. Paragraph (c) adjusts for a Constituent Entity’s Excluded Equity Gain or Loss.  
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48. Excluded Equity Gains or Losses are defined in Article 10.1. The term encompasses three 
categories of gain or loss attributable to an Ownership Interest:  


a. gains and losses from changes in fair value of an Ownership Interest (except for a Portfolio 
Shareholding); 


b.  profit or loss in respect of an Ownership Interest that is included in Financial Accounting Net 
Income or Loss under the equity method of accounting; and 


c. gains and losses from disposition of an Ownership Interest, except a Portfolio Shareholding.  


Changes in fair value 


49. The first type of Excluded Equity Gain or Loss is attributable to changes in fair value of an 
Ownership Interest that is accounted for using a fair value accounting method, including mark-to-market. 
A fair value method re-values the Ownership Interest periodically and changes in its value are reported as 
gain or loss, either in the profit and loss statement or in the OCI section of the balance sheet. Fair value 
method gains or losses on Ownership Interests other than Portfolio Shareholdings are excluded from the 
GloBE Income or Loss computation. Accordingly, excluded fair value gains require a negative adjustment 
and excluded fair value losses require a positive adjustment to the Financial Accounting Net Income or 
Loss. The fair value gain or loss for a Fiscal Year, however, must be adjusted to reflect any distributions 
on that Ownership Interest that were excluded from the computation of GloBE Income or Loss pursuant to 
Article 3.2.1(b). To the extent such fair value gains and losses are recorded in OCI or equity instead of the 
profit and loss statement, they may already have been excluded from the GloBE Income or Loss and no 
adjustment is necessary under Article 3.2.1(c).  


Equity method accounting 


50. The second type of Excluded Equity Gain or Loss is attributable to income or loss arising from an 
Ownership Interest accounted for using the equity method. Financial accounting standards typically require 
equity method accounting when the MNE Group holds a significant but non-Controlling Interest in an Entity, 
ordinarily between 20% and 50% of the equity interests in an Entity. These Entities are referred to as joint 
ventures or associates under financial accounting standards. As explained in the Commentary to 
Chapter 1, Entities that are joint ventures and associates for accounting purposes are not Constituent 
Entities under the definition in Article 1.3 because they are not controlled by the MNE Group. Under the 
equity method, the owner includes its proportionate share of the Entity’s after-tax income or loss in the 
computation of its Financial Accounting Net Income or Loss.  


51. The adjustment required in respect of Ownership Interests accounted for under the equity method 
may be a positive or negative amount depending upon whether the Entity reported net income or net loss. 
Equity method net income is a negative adjustment to the Financial Accounting Net Income or Loss. An 
equity method loss is a positive adjustment to the Financial Accounting Net Income or Loss. Equity method 
income or loss is excluded from the computation of GloBE Income or Loss irrespective of whether that 
income or loss, or a portion thereof, is included in the owner’s taxable income computation under the laws 
of the jurisdiction in which the owner is located. Thus, if an Entity accounted for under the equity method 
is treated as a Tax Transparent Entity in the owner’s tax jurisdiction, the annual income or loss is 
nevertheless removed from the owner’s GloBE Income or Loss computation.  


52. In general, entities whose Ownership Interests are accounted for under the equity method are not 
Constituent Entities. However, pursuant to Article 6.4, JVs as defined in Article 10.1 will be treated as if 
they were Constituent Entities. A JV subject to Article 6.4 is an Entity in which the UPE holds directly or 
indirectly at least 50% of its Ownership Interests. This definition encompasses Entities that are considered 
joint ventures for accounting purpose and some that are considered associates for accounting purposes. 
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The adjustment required by Article 3.2.1(c) also applies to Ownership Interests in JVs as defined in Article 
10.1 because they too are accounted for using the equity method.  


Gains or losses on disposition 


53. The last type of Excluded Equity Gain or Loss are those gains and losses arising from a disposition 
of an Ownership Interest in any Entity where the MNE Group holds, in the aggregate, 10% or more of the 
Ownership Interests at the time of the transfer, i.e. Ownership Interests other than a Portfolio Shareholding. 
This category includes gains and losses from the sale of Ownership Interests in a Constituent Entity, JVs 
as defined in Article 10.1, as well as non-Portfolio Shareholdings in Entities that are not Constituent Entities 
or JVs. See Article 6.2.2 with respect to transfers of Ownership Interests that are treated as transfers of 
assets and liabilities of a Constituent Entity. 


54. In many Inclusive Framework jurisdictions, gains arising from the disposition of Ownership 
Interests are wholly or partially exempt from tax or subject to taxation at reduced rates, and losses arising 
from the disposition of Ownership Interests may not be tax deductible. As with the taxation of dividends, 
there is significant variance in the way gain or loss from the disposal of an Ownership Interest is taxed 
under local law. Local tax treatment depends on the nature (and residence) of the issuer of the Ownership 
Interest and the way the sale transaction is structured. As discussed above, many Inclusive Framework 
jurisdictions fully or partially exempt from the tax base gains and losses arising from the disposition of 
Ownership Interests. Gain or loss arising on the disposition of an Ownership Interest, whether measured 
by reference to the carrying cost of the equity interest or the underlying assets, that is included in the 
financial accounting income of the seller but excluded from the seller’s taxable income, would represent a 
permanent difference. If the difference is not adjusted for in the GloBE Income or Loss computation, gains 
on sales of Ownership Interests will result in a lower GloBE ETR for the seller (and potential tax liability 
under the GloBE Rules). Losses, on the other hand, will result in a higher GloBE ETR for the seller (and 
potentially shield other income from GloBE tax liability). The GloBE Rules eliminate most of these 
permanent differences by generally excluding gains and losses from dispositions of Ownership Interests 
from the seller’s GloBE Income or Loss computation. However, gains and losses from the disposition of a 
Portfolio Shareholding are included in the GloBE Income or Loss. 


55. The definition of Portfolio Shareholding is used both in the context of Excluded Dividends and in 
the context of Excluded Equity Gain or Loss (see above). In the context of Excluded Dividends, the 
potential scope of excluded income is broader than in the context of excluded gains, because the 
ownership period requirement limits the categories of dividends for which an exception to the exclusion is 
provided. In the context of Excluded Equity Gain or Loss, the following table summarises which gains and 
losses from the disposition of an Ownership Interest are includible in the GloBE Income or Loss of the 
Constituent Entity that disposed of that interest: 


Gains and losses arising from the 
disposition of 


Portfolio Shareholding (i.e. carrying rights to 
less than 10% of the profits, capital, reserves or 
voting rights of the distributing entity) 


Non-Portfolio Shareholding (i.e. carrying rights 
to at least 10% of the profits, capital, reserves 
and voting rights of the distributing entity) 


Short-term shareholding (i.e. economically 
held for less than one year) 


Included gain/loss  Excluded gain/loss 


Non- Short-term shareholding (i.e. 
economically held for at least one year) 


Included gain/loss  Excluded gain/loss 


56. Unlike the rule that applies for purposes of Excluded Dividends, the period during which the 
Portfolio Shareholding is held is not relevant for determining whether gains and losses arising from the 
disposition of that shareholding are includible in GloBE Income or Loss. 


57. MNE Groups commonly hedge foreign currency movements in Ownership Interests in Constituent 
Entities. The GloBE Implementation Framework will consider providing Agreed Administrative Guidance 
on the extent to which such gains and losses may be treated as Excluded Equity Gains or Losses. 
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Paragraph (d) - Included Revaluation Method Gain or Loss  


58. Under some financial accounting standards, an Entity can elect either the cost model or the 
revaluation model as its accounting policy for property, plant and equipment. Under the revaluation model, 
an asset is carried at a revalued amount, which is its fair value at the date of the revaluation less any 
subsequent accumulated depreciation and subsequent accumulated impairment losses. Revaluation 
increases are generally recognised in OCI, rather than profit or loss. Revaluation decreases, on the other 
hand, are generally (but not always) recognised in profit and loss. Absent a corrective measure the 
revaluation model would impact the computation of GloBE Income because revaluation gains are generally 
excluded from Financial Accounting Net Income or Loss and depreciation expense is determined based 
on the revalued amount. Therefore, to eliminate the effect of reporting gains or losses in OCI under the 
revaluation model on the computation of GloBE Income or Loss, paragraph (d) requires all Included 
Revaluation Method Gain or Loss for the Fiscal Year to be included in the computation of GloBE Income 
or Loss. Any revaluation losses or subsequent incremental increase in depreciation are allowed in the 
computation of GloBE Income or Loss to the extent they are attributable to revaluation increases (gains) 
included in the computation of GloBE Income or Loss pursuant to Article 3.2.1(d).  


59. Article 10.1 defines Included Revaluation Method Gain or Loss as the net gain or loss, increased 
or decreased by any associated Covered Taxes, for the Fiscal Year in respect of all property, plant and 
equipment that arises under an accounting method or practice that: 


a. periodically adjusts the carrying value of such property to its fair value; 
b. records the changes in value in OCI; and 
c. does not subsequently report the gains or losses recorded in OCI through profit and loss. 


60. The definition requires the amount of the gain or loss recorded in OCI to be increased by the 
amount of any associated Covered Taxes to the extent that gain or loss was recorded net of Covered 
Taxes. Any Covered Taxes (current or deferred) associated with Included Revaluation Method Gain or 
Loss are taken into account in the computation of Adjusted Covered Taxes under Article 4.1. The definition 
includes the amount of associated Covered Taxes to ensure that Covered Taxes are not both deducted 
(in effect) and taken into account in the ETR computation. 


61. Revaluation gains and losses are brought in to income annually (or upon revaluation, if 
revaluations occur less frequently than annually) pursuant to Article 3.2.1(d). When gain is recognised on 
a period-by-period basis pursuant to paragraph (d), an adjustment will also need to be made to pick up 
taxes recognised in OCI each period, provided the gain is or will be taxable under local law. In some cases, 
a deferred tax expense can be recognised on revaluation gains in OCI when the gains are exempt from 
local tax because the deferred tax expense is calculated on the basis that the carrying amount of an item 
of Property, Plant & Equipment will be realised by using it to generate taxable profits rather than through 
sale. However, Covered Taxes should not be increased by deferred tax liabilities recognised where the 
sale of an asset will be exempt from local tax. 


62. An election under Article 3.2.5 may be made with respect to tangible property that includes 
property subject to the revaluation model. If such an election is made, the gains or losses in the OCI would 
not be included in the computation of GloBE Income or Loss as they arise but would be deferred until the 
asset is disposed. That election also requires the Constituent Entity to determine its depreciation in respect 
of the assets subject to the election without regard to increases or decreases in the carrying value of the 
assets attributable to the revaluation model. And the Covered Taxes associated with the gains and losses 
in OCI would likewise need to be deferred until disposition of the asset.  
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Paragraph (e) - Gain or loss from disposition of assets and liabilities excluded under Article 
6.3 


63. Paragraph (e) requires an adjustment for gain or loss from disposition of assets and liabilities 
excluded under Article 6.3. 


64. Gains and losses from the disposition of assets are generally taken into account under the GloBE 
Rules, even where the buyer is another Constituent Entity. Financial accounting rules typically include 
gains and losses from sales of assets. Assets acquired are recorded in the financial accounts at their cost. 
In the case of sales between members of the Group, however, adjustments to eliminate the intra-group 
gain or loss and the increase or decrease in the assets cost are made when the company prepares its 
consolidated financial accounts so that the intra-group transaction does not affect the Group’s income on 
a consolidated basis. Nevertheless, each Constituent Entity’s separate Financial Accounting Net Income 
or Loss should reflect the results of the transaction in the same manner as if it were a transaction with a 
non-Group member. 


65. Article 6.3 generally requires inclusion of gain or loss arising from a transfer of assets (other than 
Ownership Interests that are not Portfolio Shareholdings) and liabilities in the computation of GloBE 
Income or Loss. Accordingly, a loss from a transfer of Ownership Interests in another Constituent Entity is 
not included under Article 6.3. As noted, this is the normal result of applying the financial accounting rules 
on a separate entity basis even for transfers between Constituent Entities. However, if the transfer is 
pursuant to a GloBE Reorganisation, the gain or loss (in respect of the transferred assets and liabilities) is 
included in the computation of GloBE Income or Loss only to the extent of Non-qualifying Gain or Loss, 
defined in Article 10.1 generally as the lesser of the taxable or financial accounting gain or loss on the 
transfer. In most cases, there will not be any Non-qualifying Loss because jurisdictions typically do not 
allow losses to be taken into account in connection with a tax-free reorganisation. To the extent gain is 
excluded under Article 6.3, a negative adjustment is required under Article 3.2.1(e), and to the extent a 
loss is excluded, a positive adjustment is required. 


Paragraph (f) - Asymmetric Foreign Currency Gains or Losses  


66. Paragraph (f) adjusts for Asymmetric Foreign Currency Gain or Loss. These are generally foreign 
currency exchange gains or losses (FXGL) that arise due to differences between the functional currency 
for accounting purposes and the one used for local tax purposes.  


67. The GloBE Rules do not make any adjustments for FXGL when the functional currencies are the 
same. In those circumstances, any FXGL reflected in the financial accounts are included in the GloBE 
Income or Loss computation, irrespective of whether the local tax rules impose tax on FXGL. If FXGL is 
exempt under local tax rules, there will be a permanent difference that does, and should, affect the ETR of 
the jurisdiction.  


68. The GloBE Rules do, however, make adjustments to avoid distortions that could arise when the 
functional currencies used for accounting and tax differ. The definition of Asymmetric Foreign Currency 
Gain or Loss in Article 10.1 includes four types of FXGL. The FXGL included in the definition are described 
based on the relationship between the tax functional currency, the accounting functional currency and a 
third foreign currency. The tax functional currency is the functional currency used to determine the 
Constituent Entity’s taxable income or loss for a Covered Tax in the jurisdiction in which it is located. The 
accounting functional currency is the functional currency used to determine the Constituent Entity’s 
Financial Accounting Net Income or Loss. A third foreign currency is a currency that is not the Constituent 
Entity’s tax functional currency or accounting functional currency. The adjustments required under Article 
3.2.2(f) with respect to each type of Asymmetric Foreign Currency Gain or Loss are explained below. 


69. Paragraph (a) of the definition applies to transactions in the accounting functional currency that 
produce taxable gain or loss because the tax functional currency is different. It brings the tax FXGL into 
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the Financial Accounting Net Income or Loss. Paragraph (a) requires a positive adjustment to Financial 
Accounting Net Income or Loss in the amount of the tax foreign currency exchange (FX) gain and a 
negative adjustment to Financial Accounting Net Income or Loss in the amount of the tax FX loss. 


70. Paragraph (a) also applies where an asset or liability denominated in the accounting functional 
currency is retranslated in the tax functional currency so that a tax FXGL arises, despite no FXGL arising 
for accounting purposes. 


71. Paragraph (b) of the definition applies to transactions in the tax functional currency that produce 
an accounting gain or loss because the accounting functional currency is different. It removes the 
accounting FXGL from the Financial Accounting Net Income or Loss. Thus, paragraph (b) requires a 
negative adjustment to Financial Accounting Net Income or Loss in the amount of the accounting FX gain 
and a positive adjustment to Financial Accounting Net Income or Loss in the amount of the accounting FX 
Loss. 


72. Paragraph (b) also applies where an asset or liability denominated in the tax functional currency 
is retranslated in the accounting functional currency so that an accounting FXGL arises, but no FXGL 
arises for tax purposes. 


73. Paragraph (c) of the definition is the exclusionary arm of the rule in respect of FXGL arising from 
transactions in a third foreign currency. These transactions may result in an FXGL vis-à-vis both the 
accounting and tax functional currencies. However, paragraph (c) only applies to the FXGL in respect of 
the accounting functional currency. It excludes these gains and losses from the GloBE Income or Loss 
computation by requiring a negative adjustment to Financial Accounting Net Income or Loss in the amount 
of the accounting FX gain and a positive adjustment to Financial Accounting Net Income or Loss in the 
amount of the accounting FX Loss. 


74. Paragraph (d) of the definition is the inclusionary arm of the rules for third foreign currency gains. 
It includes the gain or loss determined with respect to the tax functional currency by requiring a positive 
adjustment to Financial Accounting Net Income or Loss in the amount of the tax FX gain and a negative 
adjustment to Financial Accounting Net Income or Loss in the amount of the tax FX loss. This rule applies 
irrespective of whether the FXGL in the tax functional currency is includible in taxable income or subject to 
tax in the Constituent Entity’s location. For purposes of paragraph (d), if the FX gain or loss is not subject 
to tax under local law, the tax FX gain or loss is the amount that would have arisen for tax purposes if the 
Constituent Entity had been subject to tax on the gain or loss using the same method for determining FXGL 
as is used in the financial accounts. 


Paragraph (g) - Policy Disallowed Expenses  


75. Paragraph (g) adjusts for Policy Disallowed Expenses which are defined in Article 10.1 to mean 
expenses accrued by the Constituent Entity for illegal payments, including bribes and kickbacks, and 
expenses accrued by the Constituent Entity for fines and penalties. There is a materiality threshold that 
prevents the rule from applying in the case of de minimis fines and because the rule only applies to fines 
and penalties that equal or exceed EUR 50 000 (or an equivalent amount in the functional currency in 
which the Constituent Entity’s Financial Accounting Net Income or Loss was calculated). There is no such 
threshold for bribes and kickbacks which are always disallowed.  


76. Bribes, kickbacks, and other illegal payments are allowed as expenses under financial accounting 
rules but are not deductible for tax purposes in most Inclusive Framework jurisdictions. For instance, tax 
deductions for bribes are disallowed for public policy reasons as part of the fight against corruption, and 
as reflected in the OECD Recommendation of the Council on Tax Measures for Further Combating Bribery 
of Foreign Public Officials in International Business Transactions (OECD, 2009[3]).2 For purposes of Article 
3.2.1(g), a payment is illegal if it is illegal under the laws applicable to the Constituent Entity that made the 
payment or the laws applicable to the UPE. 
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77. Similar to bribes, fines and penalties imposed by a government are commonly disallowed for tax 
purposes. However, the policy rationale for denying a deduction for fines and penalties is to limit the 
economic cost to only the person that committed the act. This rationale would be diluted if the taxpayer 
were allowed to share the burden of the penalty with all taxpayers (by way of tax deduction for it). 


78. However, fines and penalties, particularly those for minor offenses such as traffic tickets, are more 
frequent than bribes and vary widely in amount. For example, they can range from a EUR 50 traffic ticket 
incurred by a transportation company to a multi-million Euro fine for securities law violations incurred by a 
large bank. Recognising the de minimis nature of many fines and penalties, the GloBE Income or Loss 
prohibits deduction only for fines and penalties of EUR 50 000 (or equivalent currency) or more. The 
disallowance applies also to fines that may be levied in respect of the same activity on a periodic basis 
(e.g. daily fines) that in the aggregate equal or exceed EUR 50 000 (or equivalent currency) in a single 
year. A periodic fine or penalty includes a fine or penalty that is assessed periodically until corrective action 
is taken, but does not include separate fines that are for the same type of offense committed upon multiple 
occasions, such as traffic tickets. The purpose of the threshold is to continue to allow deductions for smaller 
fines that may not be specifically recorded as separate items in the accounts of the Constituent Entity. This 
approach avoids the complexity of tracking small fines and penalties for GloBE purposes while at the same 
time preventing MNEs from escaping a Top-up Tax because of a few large, non-deductible, fines or 
penalties. Interest charges for late payment of Tax or other liabilities to a governmental unit are not 
considered fines or penalties for this purpose, and do not need to be added back to Financial Accounting 
Net Income or Loss. 


Paragraph (h) - Prior Period Errors and Changes in Accounting Principles 


79. Paragraph (h) requires an adjustment for Prior Period Errors and Changes in Accounting 
Principles. Prior Period Errors and Changes in Accounting Principles are defined in Article 10.1 to mean 
changes in the opening equity, i.e. the equity at the beginning of the Fiscal Year, of a Constituent Entity 
attributable to a correction of a prior period error generally that affected the computation of GloBE Income 
or Loss in a previous Fiscal Year or a change in accounting principle or policy that affects income or 
expenses includible in the computation of GloBE Income or Loss. Paragraph (h) does not apply to an error 
correction that requires a corresponding decrease in Covered Taxes in a previous Fiscal Year of EUR 1 
000 000 or more. Such error corrections are subject to the rules of Article 4.6.1.  


80. When an MNE Group corrects an error in the computation of the Financial Accounting Net Income 
or Loss of a Constituent Entity for a prior Fiscal Year, it will need to re-determine the opening equity of the 
Entity in the Fiscal Year in which the error was discovered or as soon as practicable. In some cases, the 
MNE Group may be required to prepare restated Consolidated Financial Statements for the Fiscal Year to 
which the error relates. However, if the error is attributable to transactions between Group Entities and it 
resulted in equal offsetting errors in both Group Entities, the error may not have impacted the Consolidated 
Financial Statements. For purposes of the GloBE Rules, however, the adjustment to the opening equity of 
each Group Member must be taken into account pursuant to Article 3.2.1(h). The adjustments may 
increase or decrease the opening equity depending upon the nature of the error. For example, an 
erroneous exclusion of revenue will generally result in an increase to opening equity and a corresponding 
increase to income in the computation of the GloBE Income or Loss when the error is corrected. 


81. To the extent that the error is attributable to a Fiscal Years prior to the application of the GloBE 
Rules to the Constituent Entity, the adjustment to opening equity does not result in an adjustment under 
Article 3.2.1(h) because it did not affect the computation of GloBE Income or Loss. Also, if the adjustment 
is a decrease that requires re-computation of the ETR and Top-up Tax for a previous Fiscal Year under 
Article 4.6.1, an adjustment under Article 3.2.1(h) is not required because the adjustment is made in the 
relevant Fiscal Year pursuant to Article 4.6.1.  
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82. When an MNE Group changes an accounting principle or policy used in the determination of its 
Financial Accounting Net Income or Loss it may be required to re-determine its opening equity as if it had 
used the new accounting principle or policy in previous Fiscal Years. This may be necessary to prevent 
the amount from being double-counted or omitted from the MNE Group’s income or equity in a subsequent 
Fiscal Year as a result of the change in principle or policy. In the case of a change in accounting principle 
or policy, the increase or decrease in equity represents the net income, gain, expense, or loss that under 
the new accounting principle or policy will be included in the computation of Financial Accounting Net 
Income or Loss in a future period or that would have been included in that computation in a previous Fiscal 
Year. The change in accounting principle or policy may require either an increase or decrease in the 
opening equity. The adjustment under Article 3.2.1(h) should correspond directionally to the adjustment to 
opening equity. Thus, if a change in accounting principle or policy decreases opening equity, the 
adjustment under Article 3.2.1(h) would be a negative adjustment that has the same effect as an additional 
deduction in the computation of GloBE Income or Loss. Conversely, if a change in accounting principle or 
policy increases opening equity, the adjustment under Article 3.2.1(h) would be a positive adjustment that 
has the same effect as an additional income in the computation of GloBE Income or Loss. 


83. To the extent the equity adjustment is attributable to items of income or expense that were, or 
would have been, included in the computation of GloBE Income or Loss, it must be treated as an increase 
or decrease to the Financial Accounting Net Income or Loss of the relevant Constituent Entity or 
Constituent Entities. To the extent that the adjustment relates to Fiscal Years prior to the application of the 
GloBE Rules to the Constituent Entity, it is excluded from the computation of GloBE Income or Loss.  


84. The amount of the adjustment attributable to Fiscal Years prior to the application of the GloBE to 
the Constituent Entity should be determined based on all the facts and circumstances. 


Paragraph (i) - Accrued Pension Expense 


85. Pension liabilities are allowed as expenses in the computation of GloBE Income or Loss to the 
extent of contributions to a Pension Fund during the Fiscal Year. Calculating the annual expense for 
pension liabilities based on contributions to a Pension Fund has two benefits. First, the timing rule for 
deducting pension liabilities under local tax rules is commonly based on the timing of contributions; 
consequently, it will better align the timing of the expense from a GloBE Rules perspective with the effect 
on local tax liability attributable to the contribution. Second, it avoids complications and potential 
competitiveness concerns that would arise under some Acceptable Financial Accounting Standards that 
reflect some of the effects of pension accounting solely in the OCI.  


86. The adjustment for Accrued Pension Expense required by Article 3.2.1(i) is equal to the difference 
between (a) the amount of pension contributions during the year and (b) the amount accrued as an 
expense in the computation of Financial Accounting Net Income or Loss during the Fiscal Year. The 
adjustment to Financial Accounting Net Income or Loss for this difference will be a positive amount if the 
amount accrued as an expense in the financial accounts exceeds the contributions for the year. It will be 
a negative amount in Fiscal Years in which the contributions exceed the expense accrued in the financial 
accounts. In the company pension schemes of some jurisdictions, the annual accrued pension expense is 
always equal to the annual contribution amount. In such cases, there would be no adjustment under Article 
3.2.1(i). 


Article 3.2.2 


Stock-based Compensation 


87. Article 3.2.2 provides an election to substitute in the computation of GloBE Income or Loss the 
amount of stock-based compensation allowed as a deduction in the computation of a Constituent Entity’s 
taxable income in place of the amount expensed in its financial accounts. In many Inclusive Framework 
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jurisdictions, a corporation is entitled to deduct for tax purposes the value of stock-based compensation 
that it paid based on the market value of the stock when the option is exercised. For example, a corporation 
may be able to deduct the present value of the stock option at the time of issuance or over the exercise 
period and then the difference between the amount originally deducted and the market value when the 
option is exercised by the holder.  


88. For financial accounting purposes, companies generally account for stock-based compensation 
based on the present value of the stock option at the time of issuance and amortise that amount over the 
exercise period. The company may adjust its estimate of the amount of the stock-based compensation 
expense and thus the amount taken as an accounting expense based on changes in circumstances during 
the exercise period. If the market value of the stock increases over the exercise period, the corporation will 
deduct an amount for tax purposes that is higher than the amount expensed for financial accounting 
purposes, which is a permanent difference.  


89. This disparity between the amount of expense allowed in the computation of financial accounting 
income and the local tax base would often depress the GloBE ETR, in some cases below the Minimum 
Rate. The election under Article 3.2.2 brings the GloBE Income or Loss more into line with the local tax 
rules in those jurisdictions that allow a deduction based on the value of the stock at the exercise date. If 
the election is not made, the Constituent Entity simply computes its GloBE Income or Loss taking into 
account the amount of stock-based compensation allowed in the computation of its Financial Accounting 
Net Income or Loss. 


90. The election must be made by the Filing Constituent Entity. The scope of the election is limited to 
compensation expenditures in the form of stock, stock options, stock warrants (or an equivalent) where 
the amount allowed as an expense is computed differently for local tax purposes than for financial 
accounting purposes. In principle, the election applies to stock-based compensation for employees and 
non-employees. However, if the local tax base applies different rules for employees and non-employees, 
the election will apply differently to stock-based compensation of employees and non-employees in 
conformity with those local tax rules.  


91. If the election is made in respect of an option that expires without exercise, the Constituent Entity 
must treat the amount previously included as an expense in the computation of the GloBE Income or Loss 
pursuant to the election as additional income under the GloBE Rules. This rule prevents the Constituent 
Entity from retaining the benefit of a deduction for an item that will never be paid. 


92. The election is a Five-Year Election and must be applied consistently to the stock-based 
compensation expense of all Constituent Entities located in the same jurisdiction and for the year in respect 
of which the election is made and all subsequent Fiscal Years, unless and until the election is revoked. 
The election is essentially made on a jurisdictional basis and thus can be made for some jurisdictions and 
not other jurisdictions. Further, revocation of the election is made on a jurisdictional basis.  


93. If the election is made in a Fiscal Year after some of the stock-based compensation expense of a 
transaction has been recorded in the financial accounts but before the exercise date, the Constituent Entity 
must recapture the stock-based compensation expense allowed in the computation of its GloBE Income 
or Loss in previous Fiscal Years to the extent it exceeds the amount of the tax deduction that would have 
been allowed in respect of that compensation in previous Fiscal Years. Thus, a Constituent Entity cannot 
deduct the amount allowed for financial accounting purposes and then effectively deduct the same amount 
again based on the tax deduction. If an election under Article 3.2.2 is revoked before the end of the exercise 
period for some or all of the stock-based compensation paid by Constituent Entities located in the 
jurisdiction, those Constituent Entities must recapture the excess tax deductions taken in the computation 
of GloBE Income or Loss up to before the first year to which the revocation applies, but only with respect 
to stock-based compensation expenses for which an option has not yet been exercised. In other words, 
revocation of the election only affects stock-based compensation expense for which the final tax deduction 
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has not been determined; it does not affect the amount allowed as a deduction in respect of options that 
have already been exercised. 


94. Regardless of whether an election under Article 3.2.2 is made, the entire amount of the stock-
based compensation expense is subject to the condition that the item of expense must be susceptible to 
being reliably and consistently traced to the Constituent Entity that received the property, use of property, 
services, etc. for which the stock-based compensation was provided. The election only applies to the 
Constituent Entity that incurred the expense and received the property (including use of property) or 
services for which the stock-based compensation was provided. The stock provided does not need to be 
stock issued by the Constituent Entity that incurred the relevant expense. However, the expense for stock-
based compensation is not allowed to the Constituent Entity that issued the shares used as compensation, 
unless it received the property, services, etc. for which the compensation was paid. Thus, for example, if 
a Constituent Entity provides stock-based compensation to its executives in the form of UPE stock, the 
Constituent Entity, not the UPE, deducts the value of the stock.  


95. Only one Constituent Entity is allowed to deduct stock-based compensation in excess of the 
amount allowed in the financial accounts and only if that Constituent Entity is allowed a deduction for such 
stock-based compensation for local tax purposes. Thus, if the accounting expense needs to be moved 
from the Entity whose shares are used as the compensation to the Entity that incurred the expense, the 
expense of the Entity that issued the shares and the reimbursements from the Entity that incurred the 
expense should be in equal amounts based on the amount of the stock-based compensation expense 
allowed in the Consolidated Financial Statements.  


Article 3.2.3 


Arm’s length requirement for cross-border transactions 


96. Article 3.2.3 requires transactions between Group Entities to be priced consistently with the Arm’s 
Length Principle and recorded at the same price for GloBE purposes for all Constituent Entities that are 
parties to the transaction. 


97.  Constituent Entities of an MNE Group typically maintain a transfer pricing policy based on the 
Arm’s Length Principle and this standard is used to determine the transfer price that is reflected in their 
financial accounts and in computing the local taxable income. Therefore, it is generally expected that 
Constituent Entities’ financial accounts will reflect transactions between Group Entities based on the Arm’s 
Length Principle and at the same price. The MNE Group and the tax administrations examining the tax 
returns of Constituent Entities engaged in the controlled transactions are in the best place to assess 
compliance with the Arm’s Length Principle. Where the MNE Group has used the transfer price reflected 
in its financial accounts to compute local taxable income and the relevant tax authorities do not require a 
transfer pricing adjustment, this price should be used in the computation of GloBE Income or Loss. In these 
circumstances, the MNE Group should not make an adjustment under Article 3.2.3.  


98.  Article 3.2.3 requires an adjustment to the Financial Accounting Net Income or Loss to avoid 
double taxation or double non-taxation under the GloBE Rules where the taxable income of one or more 
Constituent Entities that are parties to a controlled transaction (counterparties) is determined using a 
transfer price different from the one used in in the financial accounts. These differences may arise in the 
local tax return as filed or later when the tax return is audited by the local tax authority of one or more 
counterparties. 


99.  Where all of the relevant tax authorities agree that a transfer price must be adjusted to the same 
price in order to reflect the Arm’s Length Principle, the counterparties shall adjust their GloBE Income or 
Loss based on that price for purposes of computing GloBE Income or Loss. For example, such an instance 
would arise where a bilateral Advance Pricing Agreement (APA) is agreed by the competent authorities of 
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all counterparty jurisdictions concerned. The adjustments to the GloBE Income or Loss must be applied 
consistently for GloBE purposes across all counterparties in line with the arm’s length price agreed under 
the bilateral Advance Pricing Agreement. If, in connection with an audit of counterparties’ tax returns, the 
relevant tax authorities agree that a transfer price must be adjusted to the same price, each Constituent 
Entity concerned must adjust its GloBE Income or Loss. The adjustment to each counterparty’s transfer 
price is taken into account in the computation of its GloBE Income or Loss pursuant to Article 4.6.1.  


100. In some cases, the transfer price used in the financial accounts of the counterparties may differ 
from the transfer price used to compute a counterparty’s taxable income but not the transfer price used to 
compute another counterparty’s taxable income in another jurisdiction. These differences may arise where:  


a. a unilateral APA has been agreed;  


b. a Constituent Entity files a tax return under a self-assessment system that includes book-to-tax 
adjustments, in order to comply with domestic transfer pricing rules; or 


c. a tax authority challenges and adjusts the transfer price used in the local tax return of one of the 
Constituent Entities.  


101. When these differences arise, the transfer price used for taxable income purposes is presumed to 
be consistent with the Arm’s Length Principle. The GloBE Income or Loss should be adjusted accordingly 
under Article 3.2.3 where necessary to prevent double taxation or double non-taxation under the GloBE 
Rules. Specifically, a unilateral transfer pricing adjustment will result in a corresponding adjustment to the 
GloBE Income or Loss of all counterparties under Article 3.2.3, unless the transfer pricing adjustment 
increases or decreases the MNE Group’s taxable income in a jurisdiction that has a nominal tax rate below 
the Minimum Rate or that was a Low-Tax Jurisdiction with respect to the MNE Group in each of the two 
Fiscal Years preceding the unilateral transfer pricing adjustment (an under-taxed jurisdiction).3  


102. This rule results in adjustments where necessary to prevent double taxation or double non-
taxation. For example, a local transfer pricing adjustment that increases the taxable income in a high-tax 
jurisdiction results in a corresponding adjustment under Article 3.2.3 where that adjustment is necessary 
to ensure a corresponding decrease to the GloBE Income of the relevant counterparties in an under-taxed 
jurisdiction. Without this adjustment, the income included in the high-tax jurisdiction under local law would 
be subject to double taxation – once in the high-tax jurisdiction and again under the GloBE Rules. Similarly, 
if an adjustment decreases the taxable income in a high-tax jurisdiction, corresponding adjustments to the 
GloBE Income or Loss of all counterparties will ensure that the GloBE Income of counterparties in under-
taxed jurisdictions is increased by a corresponding amount and exposed to Top-up Tax under the GloBE 
Rules. Without this adjustment, the income excluded from the high-tax jurisdiction taxable income would 
benefit from double non-taxation, in that it would not be subject to tax in the high-tax jurisdiction or under 
the GloBE Rules. GloBE Rules 


103. However, adjustments will not be made under this rule when such adjustments would give rise to 
double taxation or double non-taxation under the GloBE Rules. For example, a unilateral transfer pricing 
adjustment that reduces taxable income in a jurisdiction that has a nominal tax rate above the Minimum 
Rate but that had an ETR below the Minimum Rate in the previous two years should not be reflected in 
the GloBE Income or Loss, because if the counterparties are located in a high-tax jurisdiction, such 
adjustment would produce double non-taxation under the GloBE Rules (i.e. the adjusted income is not 
subject to tax in either jurisdiction and is not exposed to Top-up Tax under the GloBE Rules). Finally, a 
unilateral transfer pricing adjustment that increases taxable income in an under-taxed jurisdiction should 
not be reflected in the GloBE Income because such adjustment would produce double taxation under the 
GloBE Rules (i.e. the adjustment would expose the income to Top-up Tax in the jurisdiction in which the 
unilateral adjustment is made and the income is already subject to local tax in the other jurisdiction and/or 
Top-up Tax if the other jurisdiction is an under-taxed jurisdiction). 
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104. Article 3.2.3 does not impose any requirements beyond an arm’s length price. Thus, it does not 
require the MNE Group to conform the timing of an item of income or expense for GloBE purposes to the 
timing of that item for local tax purposes. 


105. The GloBE Implementation Framework will give further consideration to the appropriate 
adjustments to the GloBE Income in situations where, in connection with a proceeding concerning the tax 
returns of two or more counterparties, the relevant tax authorities disagree as to whether or to what extent 
a transfer price needs to be adjusted to reflect the Arm’s Length Principle as well as in other situations 
where adjustments are necessary to avoid double taxation or double non-taxation under the GloBE Rules. 
In addition, the GloBE Implementation framework will consider information reporting related to adjustments 
made by Constituent Entities pursuant to Article 3.2.3. 


Arm’s length requirement for same-country transactions 


106. Transactions between Constituent Entities located in the same jurisdiction, on the other hand, 
generally are not required to be adjusted, for tax purposes, from the amounts used in preparation of the 
Consolidated Financial Statements. This is because the shifting of income from one taxpayer to another 
within the same jurisdiction will generally not impact on the overall amount of income subject to tax in that 
jurisdiction. These same-country transactions may already be eliminated or otherwise adjusted for local 
tax purposes pursuant to a consolidation or group tax relief regime. For GloBE purposes, additional 
adjustments to conform with the Arm’s Length Principle in respect of wholly domestic transactions should 
not generally be required because the effect of these transactions will generally be eliminated under the 
jurisdictional blending rules of Chapter 5. Furthermore, the Constituent Entities may not be applying the 
Arm’s Length Principle to same-jurisdiction transactions in a jurisdiction that does not impose a Covered 
Tax.  


107. However, Article 3.2.3 does require the application of the Arm’s Length Principle to transactions 
between Constituent Entities in the same jurisdiction if the sale or other transfer of an asset produces a 
loss and that loss is taken into account in the computation of GloBE Income or Loss. This rule is intended 
to prevent MNE Group’s from manufacturing losses in a jurisdiction through sales or other transfers 
between Group members at prices that are not consistent with the Arm’s Length Principle. The rule does 
not apply if the loss is excluded from the Constituent Entity’s GloBE Income or Loss computation. Thus, if 
the MNE Group has in place an election under Article 3.2.8 to apply consolidated accounting in the 
jurisdiction in which the loss arises, the loss will be eliminated in consolidation and excluded from the 
computation of the Constituent Entity’s GloBE Income or Loss. 


108. Transactions between Minority-Owned Constituent Entities and other Constituent Entities must 
also be recorded in accordance with the Arm’s Length Principle. This is necessary because Minority-
Owned Constituent Entities are not included in the ETR and Top-up Tax computations for the jurisdiction 
under Articles 5.1 and 5.2, but instead compute their ETR and Top-up Tax separately pursuant to Article 
5.6. Thus, the income and expense of the parties to the transaction will not be eliminated in the jurisdictional 
blending computation and failure to reflect transactions based on the Arm’s Length Principle would distort 
the ETR and Top-up Tax calculations for the jurisdiction and the Minority-Owned Constituent Entities. 
Similarly, transactions between Investment Entities and other Constituent Entities located in the same 
jurisdiction must also be recorded in accordance with the Arm’s Length Principle. 


109. Finally, although not explicitly stated in Article 3.2.3, transactions between Constituent Entities in 
the same jurisdiction must also be recorded in the same amount in both Constituent Entities. This is the 
expected result from applying a common accounting standard to Constituent Entities in the same 
jurisdiction. The principle applies, however, in all cases to prevent the exclusion of income from, or 
duplication of expenses in, the GloBE Income or Loss computation.  
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Article 3.2.4 


Qualified Refundable Tax Credits 


110. Article 3.2.4 prescribes the treatment of certain refundable tax credits. The refundable tax credits 
referred to in Article 3.2.4 are government incentives delivered via the tax system. They are not ordinary 
refunds of tax paid in a prior period due to an error in the computation of tax liability or pursuant to an 
imputation system. Instead, they are incentives to engage in certain activities, such as research and 
development, whereby the government allows the company to offset its taxes dollar-for-dollar for engaging 
in specified activities or incurring specified expenditures or the government will refund the amount of the 
unused credit if the company doesn't have any tax liability. In this way, the government effectively pays for 
the activity or expenditure in a similar manner to a grant. The basic idea is that the incentive or grant is 
delivered by a tax reduction to the extent possible because it is more efficient than having checks from the 
government and taxpayer crossing in the mail.  


111. The full amount of a Qualified Refundable Tax Credit will be treated as GloBE Income of the 
recipient Constituent Entity in the year such entitlement accrues. This reflects that these types of 
refundable tax credits share features of, and should be treated in the same way as, government grants 
that form part of income, given that they are in effect government support for a certain type of activity that 
can ultimately be received in cash or cash equivalent. See also the Commentary on the definition of 
Qualified Refundable Tax Credit.  


112. In cases where an amount of a Qualified Refundable Tax Credit has been recorded as a reduction 
in current income tax expense (or other Covered Taxes) in the financial accounts of the Constituent Entity, 
that amount must be treated as an Addition to Covered Taxes under Article 4.1.2(d) to fully reverse the 
accounting entry that treated it as a tax reduction instead of income. This ensures that the Qualified 
Refundable Tax Credit is treated as an item of income rather than a reduction of accrued taxes. No 
adjustment is required if a tax credit that meets the definition of Qualified Refundable Tax Credit was 
already treated as income in the financial accounts. 


113. Likewise, a tax credit that does not meet the conditions for being a Qualified Refundable Tax 
Credit, i.e. a Non-Qualified Refundable Tax Credit, but that was treated as income in the financial accounts, 
must be deducted in full from the measure of net income in the financial statements, and there must be a 
corresponding reduction of Adjusted Covered Taxes under Article 4.1.3(b).  


114. Where the tax credit regime under the laws of a jurisdiction provides for partial refundability, such 
that only a fixed percentage or portion of the credit is refundable, these rules apply separately to the 
refundable part and the non-refundable part of the tax credit. 


Article 3.2.5 


Election to use realisation method in lieu of fair value accounting 


115. Article 3.2.5 provides an election to use the realisation method for assets and liabilities that are 
accounted for in the Constituent Entity’s financial accounts using the fair value method or impairment 
accounting. The election generally applies with respect to all assets and liabilities of all Constituent Entities 
in a jurisdiction and may be made with respect to those assets or liabilities after the year in which the asset 
was acquired. However, the election can be limited to tangible assets of such Constituent Entities or to 
assets and liabilities of such Constituent Entities that are Investment Entities. 


116. Under the election, gain or loss associated with an asset or liability will arise when the asset is 
disposed rather than as its value changes due to changes in market value or impairments. The carrying 
value of such asset or liability for purposes of determining gain or loss shall be the carrying value of that 
asset or liability at the later of the time the asset was acquired or liability was incurred or the beginning of 
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the year for which the election is made. Accordingly, under Article 3.2.5, a Constituent Entity must exclude 
fair value or impairment gain or loss in respect of assets or liabilities subject to the election from the 
computation of GloBE Income or Loss and must include gain or loss determined under the realisation 
method.  


117. The policy justification for this treatment is to reduce volatility by allowing the taxpayer to crystallise 
the gain for GloBE purposes as of the actual date of disposition rather than from one period to the next in 
line with the accounting treatment. For example, if a Constituent Entity holds convertible debt in a start-up 
company and the company performs poorly in its first few years, the Constituent Entity may be required, 
under the applicable accounting standard, to recognise a fair value loss on the investment. If the start-up 
is eventually acquired by an unrelated purchaser and the Constituent Entity disposes of the convertible 
debt for its original acquisition cost, the “gain” reported upon sale is not really an economic gain but could 
be subject to a Top-up Tax if there are no related Covered Taxes paid in respect of the gain in that year. 
An election under Article 3.2.5 prevents this result by permitting the Constituent Entity to determine the 
gain upon sale based on the original cost of the asset.  


118. An election under Article 3.2.5 is a Five-Year Election. It cannot be revoked within five Fiscal Years 
after an Election Year and another election cannot be made within five Fiscal Years after a revocation 
year. In the year an election under this Article is revoked, the GloBE Income or Loss is adjusted by the 
difference between the fair value of the asset or liability at the beginning of the year and the carrying value 
of the asset or liability determined pursuant to the election. This adjustment recaptures the net fair value 
gain or loss that arose during the pendency of the Article 3.2.5 election.  


Article 3.2.6 


Election to spread capital gains over five years 


119. Article 3.2.6 provides an election that permits an MNE Group to spread the effect of gains and 
losses from the sale of Local Tangible Assets over a period of up to five years to mitigate the effect of 
recognising the entire gain in a single year on the MNE Group’s jurisdictional ETR computation and to 
match the timing of gains and losses on Local Tangible Assets. The policy justification for this election is 
that the increase in value of the asset likely accumulated over a period of years and spreading the gain 
over that period, up to a maximum of five years, and matching it with losses from similar property provides 
a better measure of whether the MNE Group has been subject to a minimum level of tax in the jurisdiction 
over that period.  


120. The election is an Annual Election made on a jurisdictional basis. It applies only with respect to 
gains and losses attributable to disposition of Local Tangible Assets, defined in Article 10.1 as immovable 
property located in the same jurisdiction as the Constituent Entity. This limitation ensures that relief 
provided under this section cannot be used to shelter gain on mobile assets. However, the election may 
be combined with an election under Article 3.2.5 in respect of tangible assets. In that case, fair value gains 
or losses and impairment adjustments associated with the asset during the pendency of the Article 3.2.5 
election will have been excluded from the computation of GloBE Income or Loss and the carrying value for 
determining gain or loss will not be adjusted for fair value changes or impairments. The election does not 
apply to sales between Group Entities because the spread period includes all years in which Constituent 
Entities held the property. 


121. Under the election, the Aggregate Asset Gain in the year for which the election is made (the 
Election Year) is allocated to the years in the Look-back Period (defined in Article 10.1 as the Election Year 
and the four prior Fiscal Years). The Aggregate Asset Gain is the net gain in the Election Year from the 
disposition of Local Tangible Assets by all Constituent Entities located in the jurisdiction except for gain or 
loss on a transfer of assets between Group Members.  
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122. The Aggregate Asset Gain is not simply prorated over the Look-back Period. Instead, it is first 
matched against Net Asset Losses arising during the Look-back Period (that haven’t already been offset 
under a previous Article 3.2.6 election), starting with the earliest Loss Year (defined in Article 10.1 as a 
Fiscal Year in the Look-back Period for which there is a Net Asset Loss for a Constituent Entity located in 
that jurisdiction and the total amount of Net Asset Loss of all such Constituent Entities exceeds the total 
amount of their Net Asset Gain) in the period. If the Aggregate Asset Gain is not fully absorbed in the 
earliest Loss Year, the balance is brought forward to the next Loss Year, and so on, until the Aggregate 
Asset Gain is fully absorbed or there are no remaining Loss Years in the Look-back Period. 


123. Net Asset Loss in respect of a Constituent Entity and a Fiscal Year, is defined in Article 10.1 as 
the net loss from the disposition of Local Tangible Assets by that Constituent Entity in that year excluding 
the gain or loss on a transfer of assets to another Group Member. The amount of Net Asset Loss for each 
Fiscal Year in the Look-back Period is reduced by the amount of Net Asset Gain or Adjusted Asset Gain 
that is set-off against it pursuant to the application of Article 3.2.6(b) or (c) as a result of a previous Article 
3.2.6 election. In other words, when an Aggregate Asset Gain is set-off against a Net Asset Loss of a Fiscal 
Year pursuant to an election under Article 3.2.6, that Net Asset Loss is reduced by a corresponding amount 
for purposes of a subsequent election under Article 3.2.6. This prevents that amount from being used again 
in the future to eliminate another Aggregate Asset Gain from the computation of GloBE Income or Loss. 
Where the Net Asset Losses of all Constituent Entities in the jurisdiction for a Fiscal year exceed the 
Aggregate Asset Gain brought to the Fiscal Year, the Aggregate Asset Gain is set-off against the Net Asset 
Loss of each Constituent Entity based on the ratio of the Constituent Entity’s Net Asset Loss to the total 
Net Asset Losses of all Constituent Entity’s in the jurisdiction for the Fiscal Year. 


124. If there is an amount of Aggregate Asset Gain in excess of the Net Asset Losses in the Loss Years 
of the Look-back Period, that excess is spread evenly (i.e. pro-rated) over the Look-back Period and then 
allocated among Constituent Entities based on their respective Net Asset Gains in the Election Year. Net 
Asset Gain is defined in Article 10.1 as the net gain from the disposition of Local Tangible Assets by a 
Constituent Entity located in the jurisdiction for which the election was made excluding the gain or loss on 
a transfer of assets to another Group Member. Finally, the Effective Tax Rate and Top-up Tax, if any, for 
each previous Fiscal Year in the Look-back Period must be re-calculated under Article 5.4.1. 


125. When the election is made, any Covered Taxes (including deferred tax assets) with respect to any 
Net Asset Gain or Net Asset Loss in the Election Year must be determined based on the facts and 
circumstances and excluded from the computation of Adjusted Covered Taxes. In many cases when the 
election is made, it is being made because there are no Covered Taxes attributable to Net Asset Gains or 
Net Asset Loss on Local Tangible Assets. To the extent the election is not made and there are Covered 
Taxes attributable to Net Asset Gains or Net Asset Loss on Local Tangible Assets, such Covered Taxes 
remain in the ETR computation. Determining the amount of Covered Taxes to apportion to each year would 
be unduly cumbersome and the allowance of a carry-back tailored to match losses in prior years is a 
substantial benefit. Therefore, the Covered Taxes arising in the Election Year, if any, with respect to Net 
Asset Gains or Losses are excluded from Adjusted Covered Taxes.4 


126. Note that to the extent a GloBE Loss was generated in previous Fiscal Years, such GloBE Loss 
must be recalculated after the application of this Article. To the extent a GloBE Loss is reduced as a result 
of the operation of this Article and such loss had been used in a Fiscal Year, the Top-up Tax for such Fiscal 
Year must also be re-computed in line with the principles of Articles 4.6 and 5.4. 


Article 3.2.7 


Special Rule for Intragroup Financing Arrangements 


127. Article 3.2.7 provides a rule with respect to Intragroup Financing Arrangements that increase the 
amount of expenses taken into account in computing the GloBE Income or Loss of a Low-Tax Entity and 







  | 67 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


do not result in a corresponding increase to the taxable income of the High-Tax Counterparty to such 
arrangement. This rule prevents MNE Groups from engaging in transactions that are intended to increase 
the ETR in a jurisdiction that is below the Minimum Rate by reducing the GloBE Income or Loss in such 
jurisdiction without increasing the taxable income of the counterparty to the arrangement. A payment 
should not be treated as increasing the taxable income of a High-Tax Counterparty if it is eligible for an 
exclusion, exemption, deduction or credit or other tax benefit under local law and the amount of that benefit 
is calculated by reference to the amount of payment received. For example, assume that Jurisdiction A 
has introduced an interest limitation rule that limits a taxpayer’s net interest deduction to a percentage of 
its earnings. The amount of interest expense denied under this interest limitation rule constitutes excess 
interest capacity that is eligible to be carried forward and set-off against interest income in a subsequent 
year. For example, a High-Tax Counterparty located in Jurisdiction A lends money to a Low-Tax Entity. At 
the time the loan is entered into, the High-Tax Counterparty has excess interest capacity from previous 
years that is not expected to be used over the expected term of the loan. In this case, the receipt of interest 
from the Low-Tax Entity under the loan will not be treated as giving rise to an increase in taxable income 
to the extent the High-Tax Counterparty can immediately set-off such interest income against the carry-
forward of excess interest capacity. 


128. An Intragroup Financing Arrangement is defined in Article 10.1 as any arrangement entered into 
between two or more members of the MNE Group whereby a High-Tax Counterparty directly or indirectly 
provides credit or otherwise makes an investment in a Low-Tax Entity. The term arrangement includes an 
agreement, plan or understanding (whether enforceable or not) and includes all the steps and transactions 
that give effect to that arrangement. Whether there is an arrangement in place is an objective test to be 
inferred from the actual transactions that took place and the information available to those involved in the 
arrangement. A series of transactions will be treated as part of an Intragroup Financing Arrangement where 
an objective observer would reasonably conclude that they were part of a plan or arrangement to allow a 
High-Tax Counterparty to provide credit or make a direct or indirect investment in a Low-Tax Entity. The 
test is an objective one, based on an assessment of the actual transactions that took place in light of the 
overall outcomes achieved. A step or transaction can form part of an arrangement even though the details 
may not be known to all the parties to the arrangement.  


129. For example, a member of the MNE Group may act as an intermediary by borrowing money from 
a High-Tax Counterparty and then on-lending it to a Low-Tax Entity within the same group. In this case, 
the back-to-back loans could be considered part of an arrangement whereby a High-Tax Counterparty has 
indirectly provided credit to a Low-Tax Entity. Although the High-Tax Counterparty did not know the ultimate 
destination of the funds, it would be sufficient that the intermediary borrowed the funds with the specific 
purpose of on-lending them to the Low Tax Entity. If the Intermediary operates, however, as a treasury or 
financing centre for the group that manages the group’s working capital requirements, the money borrowed 
from the High-Tax Counterparty may, on an objective assessment, be considered entirely separate from 
and independent of the loan made to the Low-Tax Entity such that these loans are not considered part of 
an Intragroup Financing Arrangement.  


130. Article 3.2.7 only applies when the arrangement can reasonably be expected, over the duration of 
the arrangement, to reduce the GloBE income of a Low-Tax Entity without increasing the taxable income 
of the High-Tax Counterparty. The duration of, and expected outcomes under, the arrangement should be 
determined based on an objective assessment, including by taking into account the financing requirements 
of the parties. Even if the initial loan is only made for a limited duration, a financing arrangement may 
reasonably expected to be in place for an extended period if it is put in place to finance a long-term 
investment. 


131. A Low-Tax Entity is defined in Article 10.1 as a Constituent Entity located in a Low-Tax Jurisdiction 
or a jurisdiction that would be a Low-Tax Jurisdiction if the ETR for the jurisdiction were determined without 
regard to any income or expense accrued by that Entity in respect of an Intragroup Financing Arrangement. 
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A Low-Tax Jurisdiction, in respect of an MNE Group in any Fiscal Year, is a jurisdiction where the MNE 
Group has Net GloBE Income and is subject to an ETR in that period that is lower than the Minimum Rate.  


132. A High-Tax Counterparty is defined in Article 10.1 as a Constituent Entity that is located in a 
jurisdiction that is not a Low-Tax Jurisdiction or that is located in a jurisdiction that would not be a Low-Tax 
Jurisdiction if its ETR were determined without regard to any income or expense accrued by that Entity in 
respect of an Intragroup Financing Arrangement.5 


Article 3.2.8 


Election to consolidate transactions in same jurisdiction 


133. Article 3.2.8 provides an election that permits consolidated accounting treatment to be applied to 
transactions between Constituent Entities of the same MNE Group located in the same jurisdiction. If this 
election is made, income, expenses, gains and losses resulting from transactions between the Constituent 
Entities may be eliminated from the computation of GloBE Income or Loss in the same manner as amounts 
relating to transactions among members of a consolidated group are eliminated as part of the consolidation 
adjustments under the Acceptable Financial Accounting Standard used by the UPE in preparing its 
Consolidated Financial Statements. This is intended to prevent unintended consequences where income, 
expense, gains and losses from domestic intra-group transactions are treated as tax neutral intra-group 
transactions under local law. The consolidated accounting should not eliminate the MNE Group’s economic 
income from transactions with third parties nor should it result in the carrying value of any assets being 
adjusted to include purchase accounting adjustments held in consolidation. Assets will continue to be held 
at their original carrying values and the full economic gain or loss accruing during the MNE Group’s 
ownership of those assets should be brought into account when they are sold outside of the tax 
consolidated group or outside of that jurisdiction. The requirement that the Constituent Entities are included 
in a tax consolidated group includes any rules of the local jurisdiction which enable the Constituent Entities 
to share current income or losses by virtue of the fact that they are related through ownership or common 
control. 


134. Many transactions between Constituent Entities result in immediate income for the seller and an 
immediate expense for the buyer and would net to zero in the computation of Net GloBE Income for the 
jurisdiction. For example, interest would be an expense for the borrowing Constituent Entity and income 
for the lending Constituent Entity and would accrue at the same time for both Constituent Entities under 
the same financial accounting standard. However, some transactions would essentially shift income, gain, 
expense or loss to the other member of the group to be recognized in a subsequent Fiscal Year in 
connection with a third-party transaction. For example, inventory sold from a purchasing Constituent Entity 
to a manufacturing Constituent Entity may be manufactured into a finished product and sold to a third-party 
customer in the following Fiscal Year. The MNE Group’s consolidated accounting should take into account 
the full gain from the sale to a third party. 


135. The election is limited to transactions between Constituent Entities (other than Investment Entities, 
Minority-Owned Constituent Entities, and JVs treated as Constituent Entities under Article 6.4) located in 
the same jurisdiction. Transactions between Constituent Entities located in different jurisdictions would 
continue to be treated in the same manner as transactions with a third party and would not benefit from 
the netting or income deferral that results from the election. Building on the inventory example above, if 
the manufacturing Constituent Entity instead sells its finished product to a resale Constituent Entity located 
in another jurisdiction, the manufacturing Constituent Entity would be required to recognize the MNE 
Group’s profit on that intra-group sale (taking into account the Arm’s Length Principle) as if it were a sale 
to a third-party customer.  


136. Thus, the election requires the MNE Group to distinguish between transactions between 
Constituent Entities in the same jurisdiction and Constituent Entities in different jurisdictions which creates 
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some compliance burden. However, transactions between the Constituent Entities in the same jurisdiction 
may already be eliminated or deferred for local tax purposes pursuant to the applicable consolidation or 
group tax relief regime. In addition, the Constituent Entities may not be applying an arm’s length standard 
to same-jurisdiction transactions in a jurisdiction that does not impose a Covered Tax. In these cases, the 
MNE Group may prefer the election over the burden of determining arm’s length prices for transactions 
between Constituent Entities in the same jurisdiction. 


137. When an election pursuant to Article 3.2.8 is made or revoked, appropriate adjustments will be 
required to ensure that there is no duplication or omission of items of GloBE Income or Loss.  


Article 3.2.9 


Exclusion of certain insurance company income 


138. Article 3.2.9 excludes certain income of an insurance company from the computation of GloBE 
Income. Insurance companies are sometimes subject to current tax on returns that must be contractually 
paid over to policyholders. The insurance company passes that tax along to the policyholders through a 
charge so that the company is in effect reimbursed for taxes paid, in some sense, on behalf of the 
policyholder. It is normally the case that the insurance company passes that tax along to the policyholders 
through a charge, specifically by way of a reduction in policy liabilities equivalent to the tax. The reduction 
is recognised as income and so the company is in effect reimbursed for taxes paid on behalf of the 
policyholder.  


139. Financial accounting standards generally treat the returns that will be contractually paid over to 
the policyholder as income of the insurance company and the corresponding liability to pay the returns 
over to the policyholder as an expense resulting in a net zero effect on its income before tax. The tax paid 
on behalf of policyholders, as stated above, reduces policy liabilities resulting in a profit before tax for the 
insurance company. If the tax paid on the policyholder’s return is treated as an above-the-line expense of 
the insurance company, these two items also will result in a net zero effect on the company’s profit before 
tax and have no effect on the GloBE ETR.  


140. However, the tax paid on the policyholder returns may be treated as an income tax under some 
financial accounting standards. Thus, even though the reduction in the policyholder liability and the tax on 
investment income are equal and offsetting in the end, the former increases pre-tax income above-the-line 
and the latter is treated as a below-the-line tax expense under some financial accounting standards. Thus, 
for GloBE purposes, the tax is included in the Covered Taxes that increase the numerator of the ETR 
fraction and the charge (reduction in policy liabilities equivalent to the tax) is income included in the GloBE 
Income that increases the denominator of the ETR fraction. Consequently, instead of offsetting the 
reduction in the policyholder liability with no effect on the ETR computation, the tax would effectively 
provide shelter from Top-up Tax to other low-taxed income earned by the insurance company 


141. To address this issue, the charge of tax (or reduction in policyholder liabilities equivalent to 
policyholder tax) is excluded from the computation of GloBE Income or Loss under Article 3.2.9 and any 
taxes arising on the policyholder returns are excluded from the definition of Covered Taxes pursuant to 
Article 4.2.2(e). However, amounts charged to policyholders for taxes paid by the insurance company in 
respect of returns to the policyholders, are only to be excluded from the GloBE Income and Loss calculation 
if that tax is not included as an expense within the profit or loss before tax in the financial accounts. If the 
tax on the policyholder returns is treated as an above-the-line expense under the accounting standard 
used in the Consolidated Financial Statements, it will offset the charge of tax (or reduction in policyholder 
liabilities equivalent to policyholder tax) and thus no adjustment is necessary. 
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Article 3.2.10 


Additional Tier One Capital 


142. Article 3.2.10 provides a special rule for the treatment of Additional Tier One Capital, which is 
defined in Article 10.1 as an instrument issued by a Constituent Entity pursuant to prudential regulatory 
requirements applicable to the banking sector that is convertible to equity or written down if a pre-specified 
trigger event occurs and that has other features which are designed to aid loss absorbency in the event of 
a financial crisis. This type of capital is commonly referred to in financial markets as Additional Tier One 
Capital.  


143. Additional Tier One Capital is generally treated as equity for financial accounting purposes. 
However, it is treated as debt for tax purposes in some Inclusive Framework jurisdictions. Thus, for many 
Constituent Entities, payments in respect of Additional Tier One Capital are deductible as interest expense 
by the issuer and includible as interest income of the holder for tax purposes. This represents a permanent 
difference between financial accounting and taxable income that is both common and material. 
Accordingly, Article 3.2.10 provides that increases or decreases to the equity of a Constituent Entity 
attributable to distributions in respect of Additional Tier One Capital shall be treated as income or expense 
in the computation of its GloBE Income or Loss. Equity adjustments attributable to the issuance or 
redemption of Additional Tier One Capital are not included in the computation of GloBE Income or Loss. 


144. Article 3.2.7 does not apply to deny a deduction for distributions treated as an expense pursuant 
to Article 3.2.10. 


Article 3.2.11 


145. Article 3.2.11 requires adjustments to a Constituent Entity’s Financial Accounting Net Income or 
Loss where necessary to reflect the requirements of Chapters 6 and 7. For example, if a Constituent Entity 
is required to use the historical carrying value of an asset pursuant to Article 6.2 and it used the fair value 
of that asset to computed its depreciation expense for the Fiscal Year, it must adjust the depreciation 
expense to the amount that would have been computed using the historical carrying value of the asset. 


Article 3.3 - International shipping income exclusion 


146. Article 3.3 provides an exclusion for income derived from international shipping. The international 
shipping industry has long been subject to industry-specific tax rules. The capital intensive nature, the level 
of profitability and long economic life cycle of international shipping has led a number of jurisdictions to 
introduce alternative or supplementary taxation regimes for this industry. The tax regimes applicable to 
international shipping, such as tonnage taxes, may result in less volatile tax outcomes for shipping and 
provide a more stable basis for long term investment. The widespread availability of these alternative tax 
regimes means that international shipping often operates outside the scope of corporate income tax. 
Including international shipping within the scope of the GloBE Rules would therefore raise policy questions 
in light of the policy choices of these jurisdictions.  


147. Article 3.3 adopts a qualified income approach based on the scope of Article 8 of the OECD Model 
Tax Convention (OECD, 2017[1]) and excludes from the scope of the GloBE Rules the profits from 
transportation of passengers or cargo by ships in international traffic. Like the adjustments in Article 3.2, 
the exclusion for International Shipping Income and Qualified Ancillary International Shipping Income is an 
adjustment to the Financial Accounting Net Income or Loss. The exclusions are computed on a net basis 
pursuant to Article 3.3.2 to Article 3.3.5. The adjustment will be a negative amount in the situation where 
the International Shipping Income or Qualified Ancillary International Shipping Income is positive. The 
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adjustment will be a positive amount in the situation where the International Shipping Income or Qualified 
Ancillary International Shipping Income is negative. 


148. To the extent an adjustment required by Article 3.3 excludes an amount of income from the GloBE 
Income or Loss computation, any Covered Taxes associated with that income must also be excluded from 
Adjusted Covered Taxes pursuant to Article 4.1.3(a). 


Article 3.3.1 


149. As set out in Article 3.3.1, the income from the computation of a Constituent Entity’s International 
Shipping Income and Qualified Ancillary International Shipping Income shall be excluded from the 
computation of its GloBE Income or Loss, under the conditions provided in Article 3.3.  


150. Any losses from the computation of a Constituent Entity’s International Shipping Income or 
Qualified Ancillary International Shipping Income shall also be excluded from the computation of a 
Constituent Entity’s GloBE Income or Loss for the jurisdiction in which that Constituent Entity is located.6 


Article 3.3.2 


151. Article 3.3.2 defines International Shipping Income as the net income obtained by the Constituent 
Entity from the activities specified in paragraphs (a) to (f), except to the extent the net income is obtained 
from the transportation of passengers or cargo by ships via inland waterways within the same jurisdiction.  


152. The primary exclusion is set out in paragraph (a). This paragraph excludes the profits or net income 
obtained by a Constituent Entity from the transportation of passengers or cargo by ships in international 
traffic in line with Article 8(1) of the OECD Model Tax Convention. For the purposes of the GloBE Rules, 
the term “international traffic” means any transport by a ship, except when the ship is operated solely 
between places within a single jurisdiction (regardless of whether such jurisdiction is the same jurisdiction 
as the one in which the Constituent Entity is located). This differs slightly from the definition in Article 3 of 
the OECD Model, which adds the qualification “and the enterprise that operates the ship or aircraft is not 
an enterprise of that State”. While these words are necessary for the proper operation of Article 8 of the 
OECD Model Tax Convention, the transport by a ship, when the ship is operated solely between places in 
a jurisdiction and the Constituent Entity that operates the ship is located in that jurisdiction, would also not 
be considered as international traffic for purposes of the GloBE Rules (OECD, 2017[1]).  


153. Consistent with paragraph 4 of the Commentary on Article 8 of the OECD Model Tax Convention, 
this exclusion applies whether a ship is owned, leased or otherwise at the disposal of the Constituent 
Entity. For example, the exclusion would include income from the transportation by a ship in international 
traffic where the Constituent Entity is the lessee of a ship under a bare boat-chartering-in arrangement. 
The exclusion does not apply to the profits from towing or dredging activities but it would apply to the profits 
from transportation of passengers or cargo in international traffic by offshore service vessels.  


154. Paragraphs (b) to (e) make explicit the statements in the Commentary on Article 8 of the OECD 
Model Tax Convention that the category of profits that fall within Article 8(1) in respect of the operation of 
a ship also benefit from this exclusion. 


155. Paragraph (b) provides that, consistent with paragraph 6 of the Commentary on Article 8 of the 
OECD Model Tax Convention, the exclusion also applies in respect of the transportation of passengers or 
cargo by ships operated in international traffic under slot-chartering arrangements. As explained in the 
example in paragraph 6 of the Commentary on Article 8 of the OECD Model Tax Convention, the net 
income derived by a Constituent Entity from the transportation of passengers or cargo otherwise than by 
ships that it operates is covered when that enterprise has some of its passengers or cargo transported 
under slot-chartering arrangements.  
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156. Paragraph (c) provides that, consistent with paragraph 5 of the Commentary on Article 8 of the 
OECD Model Tax Convention, the exclusion also applies to net income obtained by a Constituent Entity 
from leasing out a ship on charter fully equipped, crewed and supplied, for example a time or voyage 
charter under which a vessel and crew are hired for a voyage from a load port to a discharge port, provided 
the ship is to be used for the transportation of passengers or cargo in international traffic. To benefit from 
the exclusion, the lessor needs to demonstrate that the ship is expected to be used for the transportation 
of passengers or cargo in international traffic. 


157. Paragraph (d) covers intragroup leasing of ships on a bare boat charter basis, for the use of 
transportation of passengers or cargo in international traffic, where the Constituent Entity is the lessor and 
leases out a ship to another shipping enterprise that is a Constituent Entity on charter without crew or 
master. This income is covered under Paragraph 5 of the Commentary on Article 8 of the OECD Model 
Tax Convention only if the leasing (whether or not intragroup) is an ancillary activity of an enterprise 
engaged in the international operation of ships. The leasing of ships on a bare boat charter basis is 
considered as international shipping income (instead of ancillary) for purposes of the GloBE Rules as an 
exception, under the condition that the lessee is also a Constituent Entity of the same MNE Group and has 
International Shipping income. Including this item of income ensures that the structure of intragroup 
transactions involving Constituent Entities of the same MNE Group does not affect the characterisation of 
International Shipping Income. 


158. Paragraph (e) provides that the exclusion also applies to net income obtained by a Constituent 
Entity from the participation in a pool, a joint business or an international operating agency for the 
transportation of passengers or cargo by ships in international traffic, which falls under Article 8(2) of the 
OECD Model Tax Convention.  


159. Paragraph (f) provides that the exclusion for international shipping also applies to capital gains (or 
losses) on the sale of qualifying ships used for the transportation of passengers or cargo in international 
traffic, which would normally fall under Article 13 of the OECD Model Tax Convention. A minimum holding 
period requirement of 1 year is applied for the purposes of the GloBE Rules to prevent ship trading activities 
from qualifying for the exclusion. Ships that have been purchased with a view to reselling are usually 
recorded as inventory in the financial accounts under IAS 2, and gains (or losses) on the sale of such ships 
when the holding period is not met do not qualify for the exclusion. Legally owned ships used for 
international shipping operations are recognized as Property, Plant & Equipment assets in the financial 
accounts under IAS 16 if they are held for use in the production or supply of goods or services, for rental 
to others, or for administrative purposes, and are expected to be used during more than one period (IFRS 
Foundation, 2022[2]). Capital gains (or losses) on the sale of such ships recognized as Property, Plant & 
Equipment assets in the financial accounts would qualify for the exclusion provided that they have been 
recorded as being held for use in the financial accounts of the Constituent Entity for 1 year or more. 


160. Finally, the last sentence of Article 3.3.2 provides that the exclusion does not apply to net income 
obtained by a Constituent Entity from the transportation of passengers or cargo by ships via inland 
waterways within the same jurisdiction, such as rivers, canals and lakes.  


Article 3.3.3 


161. Article 3.3.1 excludes not only International Shipping Income from the computation of GloBE 
Income or Loss but also Qualified Ancillary International Shipping Income. This means that the exclusion 
for international shipping also applies to net income from certain ancillary activities.  


162. Article 3.3.3 defines Qualified Ancillary International Shipping Income. The ancillary activities 
identified in this Article are limited to those explicitly mentioned in the Commentary on Article 8 of the 
OECD Model Tax Convention (OECD, 2017[1]). To qualify for the exclusion, the income must be obtained 
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by a Constituent Entity from the activities listed in Article 3.3.3 that are performed primarily in connection 
with the transportation of passengers or cargo by ships in international traffic. 


Leasing on a bare boat charter basis limited to 3 years 


163. Paragraph (a) of Article 3.3.3 covers leasing arrangements on a bare boat charter basis (as 
mentioned in paragraph 5 of the Commentary on Article 8 of the OECD Model Tax Convention) where a 
Constituent Entity leases out a ship as an ancillary activity to another shipping enterprise that is not a 
Constituent Entity on charter without crew or master (i.e. where the Constituent Entity is the lessor and the 
vessel is operated by another party, the charterer). For this purpose, a shipping enterprise is an enterprise 
that operates ships. See above the Commentary on paragraph (d) of Article 3.3.2 where the lessee is a 
Constituent Entity.  


164. Paragraph 5 of the Commentary on Article 8 of the OECD Model Tax Convention provides that 
Article 7, and not Article 8, applies to profits from leasing a ship on a bare boat charter basis except when 
it is an ancillary activity of an enterprise engaged in the international operation of ships. The Commentary 
on Article 8 of the OECD Model Tax Convention does not provide for a time limit for that activity to be 
considered as ancillary. The three year time-limit condition in Article 3.3.3(a) is intended to limit the 
eligibility of this exclusion to income from bare-boat chartering-out by a shipping company with short-term 
over-capacity, and to prevent the exclusion being applied to income from long-term leasing arrangements. 
However, the three-year time limit is not intended to encompass what would be considered an ancillary 
bare boat charter as referred to in paragraph 5 of the Commentary on Article 8 of the OECD Model Tax 
Convention. The three year time-limit condition would not be met when the contractual arrangement 
provides that the bare boat is available to the lessee for a time period that exceeds three years. For that 
purpose, other bare boat charters of the same ship, concluded with respect to prior or subsequent periods, 
would need to be taken into account. If a contractual arrangement is agreed for a shorter period than three 
years, the facts and circumstances would be analysed to determine whether the total period of the charter 
has exceeded three years. For instance, the renewal of a two-year bare boat charter for another period of 
two years would be considered as exceeding three years. Therefore, income earned after the date of the 
renewal would not qualify for the exclusion. Whether the income earned before the date of the renewal 
would qualify for the exclusion would depend on the facts and circumstances.  


Ticket sales for domestic part of international voyage 


165. Paragraph (b) of Article 3.3.3 covers the income obtained by a Constituent Entity from the sale of 
tickets issued by other shipping enterprises for the domestic leg of an international voyage (as mentioned 
in paragraph 8 of the Commentary on Article 8 of the OECD Model Tax Convention). For this purpose, a 
shipping enterprise is an enterprise that operates ships. 


Container leasing  


166. Paragraph (c) of Article 3.3.3 covers the income obtained by a Constituent Entity from the leasing 
and short-term storage of containers, for example where the enterprise charges a customer for keeping a 
loaded container in a warehouse pending delivery, or from detention charges for the late return of 
containers (as mentioned in paragraph 9 of the Commentary on Article 8 of the OECD Model Tax 
Convention). For instance, a period of 5 days or less could be presumed to be short-term for this purpose. 
Facts and circumstances would, however, need to be taken into account to determine whether the storage 
was short-term. 
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Engineering maintenance and other services 


167. Paragraph (d) of Article 3.3.3 covers the income obtained by a Constituent Entity from the provision 
of services to other shipping enterprises by engineers, maintenance staff, cargo handlers, catering staff, 
and customer services personnel (as mentioned in paragraph 10 of the Commentary on Article 8 of the 
OECD Model Tax Convention). As mentioned above, a shipping enterprise is an enterprise that operates 
ships. 


Ancillary investment income  


168. Paragraph (e) of Article 3.3.3 covers investment income where the investment that generates the 
income is made as an integral part of carrying on the business of operating the ships in international traffic 
(as mentioned in paragraph 14 of the Commentary on Article 8 of the OECD Model Tax Convention). This 
would apply to interest income generated, for example, from cash deposits or other short-term working 
capital necessary for the carrying on of that business. This would also apply to interest income on bonds 
posted as security where this is required by law in order to carry on the business; in such cases, the 
investment is needed to allow the operation of the ships at that location.  


169. Enterprises engaged in the operation of ships in international traffic may also be required to acquire 
and use emissions permits and credits. Income derived by such enterprises with respect to such permits 
and credits where such income is an integral part of carrying on the business of operating ships in 
international traffic would also be treated as Qualified Ancillary Income, for example, where permits are 
acquired for the purpose of operating ships or where permits acquired for that purpose are subsequently 
traded when it is determined that they will not be needed. 


170. Paragraph (e) does not apply, however, to interest income derived in the course of the handling of 
cash-flow or other treasury activities for other Constituent Entities regardless of whether such Constituent 
Entities are located within or outside that jurisdiction (centralisation of treasury and investment activities). 
Nor would it apply to interest income generated by the short-term investment of the profits generated by a 
shipping operation where the funds invested are not required for that operation.  


Treatment of inland transportation 


171. Under specific circumstances, inland transportation could be considered as ancillary to an 
international shipping income for purposes of the OECD Model Tax Convention (see paragraph 7 of the 
Commentary on Article 8 of the OECD Model Tax Convention). Inland transportation is, however, not 
covered as a qualified ancillary activity under Article 3.3.3 for the purposes of the international shipping 
income exclusion. Excluding income from inland transportation from the scope of Qualified Ancillary 
International Shipping Income mitigates the risk of competitive distortions, which could otherwise arise 
from including such transportation as a qualified ancillary activity under the GloBE Rules, between shipping 
companies that have vertically integrated such services as part of their international shipping operation 
and independent freight forwarding and land-based logistics service providers. 


Article 3.3.4 


172. Article 3.3.4 provides a limitation on the amount of ancillary income that qualifies for the exclusion. 
The rationale for the limitation is that ancillary activities should only qualify for the exclusion where they 
are providing necessary support to the primary activity of the international shipping operation.  


173. The Qualified Ancillary Shipping Income for the jurisdiction that exceeds 50% of International 
Shipping Income does not qualify for the exclusion; the excess is included in the GloBE Income. The 
limitation applies on a jurisdictional basis. The Qualified Ancillary Shipping Income for the jurisdiction is 
the lesser of the total net income from qualified ancillary activities of all Constituent Entities located in the 
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jurisdiction or half of the total International Shipping Income of such Constituent Entities. Applying the 
limitation thus requires that the net income of a Constituent Entity from its international shipping activities 
under Article 3.3.2 be computed separately from its net income from qualified ancillary activities under 
Article 3.3.3. The Qualified Ancillary Shipping Income for the jurisdiction in excess of the limitation must be 
allocated among Constituent Entities in the jurisdiction in proportion to the Qualified Ancillary Shipping 
Income of each of those Constituent Entities. 


Article 3.3.5 


174. Article 3.3.5 relates to the deduction and allocation of costs related to International Shipping 
Income and Qualified Ancillary International Shipping Income. Costs directly incurred by a Constituent 
Entity from the operation of an international shipping business should be allocated on a facts and 
circumstances basis to compute the net income of a Constituent Entity from its international shipping 
activities. Such directly attributable costs include items such as but not limited to: 


• The costs of operating the vessel: 
o Employee costs (e.g. ship crew and management); 
o Bunker (fuel) expense; 
o Maintenance and upgrades (dry-docking);  
o Terminal, stevedoring and port expenses; 


• The costs related to the use of the vessel:  
o Depreciation expense for ships and other maritime equipment and infrastructure; 
o Ship charter expenses; 
o Leasing of shipping containers, cargo handling.  


175. The list of costs provided above is provided for illustration purposes and does not affect the 
characterisation of the income generated by the Constituent Entity related to these cost items as 
International Shipping Income or Qualified Ancillary International Shipping Income. 


176. Indirect costs (i.e. all costs that are not direct costs) should be allocated between a Constituent 
Entity’s international shipping income and other income on a formulaic basis in proportion to its revenues 
from international shipping over its total revenues. For example, assume a Constituent Entity accrues 80 
of revenue from international shipping activities, 20 of revenue from qualified ancillary activities and 20 of 
revenue from non- qualified activities and incurs 30 of indirect costs for the Fiscal Year. The Constituent 
Entity should allocate 20 (= 30 x [80 / 120]) of indirect costs to international shipping activities, 5 (= 30 x 
[20 / 120]) to qualified ancillary activities and 5 (= 30 x [20 / 120]) to non- qualified activities.  


177. International Shipping Income and Qualified Ancillary International Shipping Income are net 
income or loss amounts under Article 3.3.2 and Article 3.3.3 and are excluded from the computation of a 
Constituent Entity’s GloBE Income or Loss for purposes of Article 3.2, as provided under Article 3.3.1. 
Pursuant to Article 3.3.5, all direct and indirect costs attributed to a Constituent Entity’s International 
Shipping Income and Qualified Ancillary International Shipping Income that are deducted in the 
computation of such excluded income cannot be deducted in the computation of its GloBE Income or Loss. 
Read together, these provisions require a single adjustment to the Financial Accounting Net Income or 
Loss equal to the net income or net loss that is excluded from the GloBE Income or Loss computation. In 
other words, by separately computing the International Shipping Income and Qualified Ancillary 
International Shipping Income and then removing that net amount from the GloBE Income or Loss 
computation, the Constituent Entity already meets the requirements of Article 3.3.5 notwithstanding that 
the gross revenues and expenses from shipping activities were included in the computation of the Financial 
Accounting Net Income or Loss. For example, if a Constituent Entity receives 1,000 in fees for the 
transportation of cargo in international traffic and incurs 700 of costs in connection with those fees, its 
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Financial Accounting Net Income or Loss would be 300 and its International Shipping Income would be 
300. The Constituent Entity is not required to adjust the expenses taken into account in computing its 
Financial Accounting Net Income or Loss, but instead subtracts the amount of its International Shipping 
Income (300) from the Financial Accounting Net Income or Loss (300) to arrive at the GloBE Income 
(300 – 300 = 0). 


178. To the extent that direct or indirect costs are attributable to income from qualified ancillary activities 
in excess of the 50% limitation under Article 3.3.4, those costs are taken into account in the computation 
of a Constituent Entity’s GloBE Income or Loss because the related income is included in the computation 
as well.  


179. For example, assume a Constituent Entity engaged in international shipping has 200 of revenue 
from international shipping activities and 130 of direct and indirect costs related thereto, and thus 70 of 
International Shipping Income and 100 of revenue from qualified ancillary activities and 60 of direct and 
indirect costs related thereto and thus 40 of Qualified Ancillary International Shipping Income. The net 
income from Qualified Ancillary International Shipping Income exceeds 50% of the International Shipping 
Income by 5 (= 40 - [70 x 50%]) and therefore is not excluded from the computation of GloBE Income or 
Loss. The Constituent Entity reduces its Financial Accounting Net Income or Loss of 110 (= 300 revenues 
– 190 expenses) by (i) the International Shipping Income of 70 and (ii) the allowable Qualified Ancillary 
International Shipping Income of 35, for the purposes of computing its GloBE Income. 


Article 3.3.6 


180. Article 3.3.6 imposes a substance criterion in order to qualify for the exclusion. Article 3.3.6 is 
aimed at ensuring that the strategic or commercial management of all ships deployed in earning 
International Shipping Income is effectively carried on from within the jurisdiction where the Constituent 
Entity is located. This condition is consistent with how many shipping tax regimes are designed in order to 
establish an economic link between the shipping company and the jurisdiction of the shipping tax regime.  


181. The strategic or commercial management of the ships concerned is limited to those deployed in 
earning International Shipping Income and must be effectively carried out in the jurisdiction where the 
Constituent Entity is located in order to qualify for the exclusion. For this purpose, the ships deployed in 
earning International Shipping income are those that are engaged in the transportation of passengers or 
cargo in international traffic, whether owned, leased or otherwise at the disposal of the Constituent Entity.  


182. Whether the strategic or commercial management is effectively carried on from within the 
jurisdiction where the Constituent Entity is located should be determined on the basis of the relevant facts 
and circumstances, and taking into account all relevant factors depending on the item of income. The 
relevant factors take into account not only the strategic or commercial management activities of the ships 
concerned that are conducted inside the jurisdiction but also the strategic or commercial management 
activities of the ships concerned that are conducted outside the jurisdiction. The mere fact that a vessel is 
flagged in a particular jurisdiction is not a relevant factor in the determination of whether strategic or 
commercial management is effectively carried on from within that jurisdiction. However, as discussed 
below, the requirements imposed by a flag jurisdiction may be relevant to such determination in respect of 
the jurisdiction where the requisite activities are performed. 


183. Strategic management includes making decisions on significant capital expenditure and asset 
disposals (e.g. purchase and sale of ships), award of major contracts, agreements on strategic alliances 
and vessel pooling, and the direction of foreign establishments. Relevant factors that demonstrate strategic 
management include location of decision-makers, including senior management staff, location of company 
board meetings, location of operational board meetings and residence of directors and key employees.  


184. Commercial management includes route planning, taking bookings for cargo or passengers, 
insurance, financing, personnel management, provisioning and training. Relevant factors that demonstrate 
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commercial management include the number of employees engaged in these activities in the jurisdiction, 
the nature and extent of the accommodation occupied in the jurisdiction, and the country of residence of 
key management staff, including company directors.  


185. Under some shipping tax regimes, a management requirement is often applied in conjunction with 
a flag link, which means that ships and their owners have to abide by the conditions of the flag jurisdiction’s 
shipping register. Generally, the flag jurisdiction is responsible for making sure that ships flying their flag 
abide by the international conventions of the International Maritime Organisation and the International 
Labour Organisation that the flag jurisdiction has ratified, including maritime safety, pollution and other 
environmental impacts, as well as working conditions. Depending on these requirements a flag link may 
entail specific duties on the Constituent Entity to ensure that flagged vessels abide by such requirements. 
Where these responsibilities are imposed on and managed by a Constituent Entity, this may result in that 
Constituent Entity having a sufficient level of strategic management that is effectively carried on from within 
the jurisdiction where it is located.  Similarly, where these responsibilities are imposed on and managed 
by another Constituent Entity located in the same jurisdiction as the Constituent Entity that derives 
International Shipping Income or Qualified Ancillary International Shipping Income, this may result in the 
Constituent Entity having a sufficient level of strategic management that is effectively carried on from within 
the jurisdiction where the Constituent Entity is located.  


Article 3.4 - Allocation of Income or Loss between a Main Entity and a Permanent 
Establishment 


186. A PE is a tax rather than an accounting concept. This means that financial accounting information 
may not always be separately maintained in respect of the PE. In many cases, however, separate accounts 
may be maintained either for management purposes or to comply with local tax rules. Given that the GloBE 
Rules primarily rely on accounting information rather than management accounts or local tax information, 
Article 3.4 ensures that the right amount of Financial Accounting Net Income or Loss is allocated between 
the PE and Main Entity. 


187. In making this allocation, the accounting treatment is followed as far as possible. This is subject, 
however, to the income and expense allocation rules under a Tax Treaty or domestic tax law.  


Article 3.4.1 


188. Article 3.4.1 refers to cases where a PE exists for purposes of the GloBE Rules by virtue of 
paragraphs (a), (b), and (c) of the definition included in Article 10.1. These paragraphs refer to cases where 
a PE exists in accordance with a Tax Treaty or domestic law, and in cases where it would have existed if 
a jurisdiction without a CIT had a Tax Treaty with the jurisdiction of the Main Entity. 


189. In these situations, the first sentence of Article 3.4.1 provides that Financial Accounting Net Income 
or Loss of the PE is the net income or loss reflected in its financial accounts (if they exist). This ensures 
that Constituent Entities that are PEs and subsidiaries are treated in the same way for the purposes of 
computing the ETR. However, following the principle in the GloBE Rules, such accounts have to be 
prepared in accordance with an Acceptable Financial Accounting Standard or an Authorised Financial 
Accounting Standard subject to adjustments to prevent any Material Competitive Distortions.  


190. However, in some cases the PE will not have separate financial accounts. In that scenario, the 
second sentence of Article 3.4.1 provides that the Financial Accounting Net Income or Loss is the amount 
that would have been reflected in its separate financial accounts if they existed. Therefore accounts or 
reports will need to be prepared in such a scenario to compute the amount that would have been reflected 
in the financial accounts. Article 3.4.1 requires this determination to be based on the accounting standard 
used in preparation of the Consolidated Financial Statements of the UPE. 
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Article 3.4.2 


191. Article 3.4.2 adjusts the amount and items of income and expenses that can be attributed to the 
PE for the purposes of determining its Financial Accounting Net Income or Loss under Article 3.4.1. Given 
that a PE is a tax concept, there are no specific accounting rules for determining which items and amounts 
of income and expenses are taken into account by the Main Entity or the PE for purposes of determining 
the Financial Accounting Net Income or Loss.  


192. Article 3.4.2(a) provides that the amount and items of income and expenses are those being 
attributed to the PE in accordance with the Tax Treaty or domestic law of the source jurisdiction. The 
phrase “regardless of the amount of income subject to tax and the amount of deductible expenses in that 
jurisdiction” is intended to distinguish between the tax rules for attributing income to the PE and the tax 
rules, including timing rules, for computing its taxable income.  


193. For example, A Co is a Constituent Entity of the MNE Group located in Country A that has a PE in 
Country B in accordance with the A-B Tax Treaty. Assume that 100 of business profits are attributable to 
the PE which are derived from royalties payments (assume there are no deductible expenses). Country B 
exempts 50% of the royalties. In this case, the amount of income considered for purpose of determining 
the financial accounting net income of the PE is 100, notwithstanding that the PE is taxed only with respect 
to 50.  


194. If the PE in Country B had separate financial accounts that reflected a greater amount because it 
also includes other items of income that were not attributable to the PE under tax rules, then such items 
would not be taken into account in accordance with the first sentence of Article 3.4.2. 


195. On the other hand, if the PE in Country B had separate financial accounts that reflected a greater 
or lesser amount of income or expense because of a difference between the timing rules for that income 
under local tax rules (e.g. due to accelerated depreciation for tax purposes in Country B), the amount of 
income reported in the financial accounts for each relevant Fiscal Year would be used to determine the 
income attributable to the PE, rather than the amount of income calculated under the tax rules. 


196. Article 3.4.2(b) provides that where a PE exists in accordance with paragraph (c) of the definition 
in Article 10.1, then the income or expenses for determining the Financial Accounting Net Income or Loss 
would be the amounts and items that would have been attributed in accordance with Article 7 of the OECD 
Model Tax Convention. This sentence accounts for the scenario in paragraph (c) of the definition of PE, 
which is based on activities in a jurisdiction that would hypothetically create a PE under Article 5 of the 
OECD Model Tax Convention (OECD, 2017[1]).  


Article 3.4.3 


197. Article 3.4.3 describes the attribution of income to a PE that arises under paragraph (d) of the PE 
definition in Article 10.1. Article 3.4.3 attributes to the PE the income that the Main Entity jurisdiction 
exempts from tax and that is attributable to activities occurring outside the jurisdiction. Similarly, Article 
3.4.3 allocates to the PE any expenses that are not taken into account in the jurisdiction of the Main Entity 
because they are attributable to activities occurring outside the jurisdiction. 


Article 3.4.4 


198. Article 3.4.4 provides that the Financial Accounting Net Income or Loss of a PE as adjusted by 
Articles 3.4.2 and 3.4.3 should not be taken into account in determining the GloBE Income or Loss of the 
Main Entity. Thus, if the Financial Accounting Net Income or Loss of a PE is reflected in the financial 
accounts of a Main Entity, it must be subtracted from the Financial Accounting Net Income or Loss of the 
Main Entity. This Article is intended to prevent double counting or omission of Financial Accounting Net 
Income or Loss in the computation of the GloBE Income or Loss of the Main Entity and the PE. 
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Article 3.4.5 


199. Article 3.4.5 provides a rule relating to the allocation of losses of a PE. Some jurisdictions include 
the income or loss of a PE in the computation of the domestic taxable income of its Main Entity (e.g., 
jurisdictions with a worldwide tax system with a foreign tax credit system). However, GloBE Rules calculate 
the ETR of the Main Entity without taking into account the GloBE Income or Loss of the PE. Absent a 
special rule, the ETR of the Main Entity may be understated in a Fiscal Year when a PE loss is taken into 
account for domestic tax purposes but not for GloBE Income or Loss purposes. Under Article 3.4.5 this 
domestic treatment can be preserved, with the necessary corresponding adjustments.  


200. A GloBE Loss of a PE shall be treated as an expense of the Main Entity for purposes of computing 
its GloBE Income or Loss, to the extent that the loss of the PE is treated as an expense in the computation 
of the domestic taxable income or loss of such Main Entity. This provision applies irrespective of whether 
the tax base of the Main Entity takes into account the net loss of the PE or each of its items of income and 
expense. Thus, if the Main Entity takes into account only 80% of a PE loss in computing its domestic 
taxable income, then the same percentage of the PE’s GloBE Loss is treated as an expense in the 
computation of the Main Entity’s GloBE Income or Loss and the remaining 20% is treated as a loss in 
computing the PE’s GloBE Income or Loss. However, if a PE loss produces a time-limited loss carry-
forward for the Main Entity it is treated as an expense in the computation of the Main Entity’s domestic 
taxable loss irrespective of whether such carry-forward expires before it is used in full. 


201. The last part of the first sentence requires a PE loss not to be set off against an item of income 
that is subject to tax under the laws of both the jurisdiction of the Main Entity and the jurisdiction of the 
Permanent Establishment. The limitation on the loss reattribution to the Main Entity is illustrated by the 
following example.  


202. A Main Entity (ME1) has a PE (PE1) and another Main Entity (ME2) has another PE (PE2). Both 
Main Entities are located in jurisdiction A and both PEs are located jurisdiction B. Jurisdiction A has a 
worldwide tax system that taxes foreign PE income and provides a foreign tax credit for taxes paid on such 
income. Both jurisdictions allow sharing of income and losses among tax residents and PEs located in their 
jurisdiction if they are under common control (e.g., tax consolidation regime). PE1 has a tax loss of 100 
and PE2 has taxable net income of 100. In both jurisdictions, the tax loss of PE1 is set off against the 
taxable net income of PE2 so that there is no tax to pay in either jurisdiction with respect to PE1 and PE2. 
While the loss of PE1 is treated as an expense of ME1 in jurisdiction A, it is not reallocated to jurisdiction 
A under Article 3.4.5 on the basis that it is set off against an item of income that is subject to tax under the 
laws of both jurisdiction A and jurisdiction B. In this scenario, it is unnecessary to allocate the loss of PE1 
to ME1 and jurisdiction A since its ETR is not being understated due to such loss, and the allocation of the 
loss to jurisdiction A would in fact understate the ETR of jurisdiction B.  


203. The second sentence of Article 3.4.5 requires a corresponding adjustment which treats GloBE 
income subsequently earned by the PE as GloBE Income of the Main Entity (and not of the PE) up to the 
amount of the GloBE Loss that previously was treated as an expense for purposes of computing the GloBE 
Income or Loss of the Main Entity. This rule applies to the full extent of the amount of loss treated as an 
expense in the computation of the Main Entity’s domestic taxable income or loss. Thus, even if the loss 
became part of a loss carry-forward in the Main Entity’s jurisdiction that expired before it was used in full, 
the PE’s income to the extent of that loss is treated as GloBE Income of the Main Entity. This rule avoids 
difficult tracing issues and complex rules that would be needed to administer a tracing rule. 


Article 3.5 - Allocation of Income or Loss from a Flow-through Entity 


204. Article 3.5 determines how the GloBE Income or Loss of a Flow-through Entity is allocated between 
different Constituent Entities. These rules are necessary because in many cases, these Entities would 







80 |   


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


have their separate financial accounts showing their Financial Accounting Net Income or Loss regardless 
of the fact that they have no taxable net income or loss because it has been allocated to its owners under 
the tax rules. Given that the GloBE Rules rely on the accounting information, Article 3.5 ensures the right 
allocation of Financial Accounting Net Income or Loss between these Entities and its owners in accordance 
with the applicable tax rules. 


205. In general, a Flow-through Entity is an Entity that is fiscally transparent in the jurisdiction where it 
is created. Flow-through Entities can be divided into two categories: Tax Transparent Entities and Reverse 
Hybrid Entities. A Flow-through Entity is treated as a Tax Transparent Entity if the direct owners of the 
Entity treat it as fiscally transparent. A Flow-through Entity is treated as a Reverse Hybrid Entity if the direct 
owners treat the Entity as opaque or not fiscally transparent. The Commentary on Article 10.2 contain a 
more detailed explanation on how these terms operate. 


206. The general mechanics of Article 3.5 are as follows. First, the Financial Accounting Net Income or 
Loss of the Flow-through Entity has to be reduced by the amount attributable to the owners that are not 
members of the MNE Group. This ensures that the jurisdictional ETR of the members of the MNE Group 
is properly computed given that taxes paid by non-members of the MNE Group are not taken into account 
for purposes of the ETR computation.  


207. Second, if the Financial Accounting Net Income or Loss of a PE is included in the Financial 
Accounting Net Income or Loss of a Flow-through Entity because the business of the latter is carried out 
through the former, then such amount has to be subtracted from the Flow-through Entity’s Financial 
Accounting Net Income or Loss. This ensures that the Financial Accounting Net Income or Loss of the PE 
is not taken into account twice in the ETR computations.  


208. Third, the remaining amount of the Financial Accounting Net Income or Loss of the Flow-through 
Entity is allocated as follows: 


a. If the Flow-through Entity is a Tax Transparent Entity (other than the UPE), then it is allocated to 
its Constituent Entity owners; 


b. If the Flow-through Entity is a Reverse Hybrid, then it is allocated to the Entity; or 


c. If the Flow-through Entity is a Tax Transparent Entity and the UPE of the MNE Group, then it is 
allocated to the UPE. Article 7.1 would then apply with respect to the UPE’s GloBE Income or 
Loss.  


Article 3.5.1 


209. Article 3.5.1 allocates the Financial Accounting Net Income or Loss of a Flow-through Entity among 
PEs, Constituent Entity-owners and the Entity itself. It applies after a reduction is made (if any) with respect 
to the Ownership Interests held by minorities (e.g., non-Group Entities) in accordance with Article 3.5.3. 
Article 3.5.1 first allocates the Financial Accounting Net Income or Loss of a Flow-through Entity to a PE 
and then allocates the remaining amount to the Entity or its Constituent Entity-owners depending on 
characteristics of the Entity. These rules are contained in Article 3.5.1, as follows.  


Income first allocated to a PE  


210. Paragraph (a) provides that if the business of the Flow-through Entity is partially or totally carried 
out through a PE, the Financial Accounting Net Income or Loss of the Flow-through Entity is attributed to 
that PE in accordance with Article 3.4. This rule ensures that the Financial Accounting Net Income or Loss 
of the PE is removed from the Financial Accounting Net Income or Loss of the Flow-through Entity where 
it is included.  
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211. The PE could be situated in the jurisdiction where the Entity was created or in a third jurisdiction. 
For example, A Co is a company located in Country A and a partner of B LP, which is a Tax Transparent 
Entity organised in accordance with the laws of Country B. Under Country B’s tax law, A Co has a PE in 
Country B because the business activities of B LP are being carried out through an office therein. Since B 
LP is fiscally transparent in Country B, Country B considers, for tax purposes, that A Co is carrying out 
business activities directly through the office, which creates the PE. In this case, B LP is the Main Entity of 
the PE located in Country B and therefore, the Financial Accounting Net Income or Loss of B LP has been 
reduced from the Financial Accounting Net Income or Loss of the Main Entity and attributed to the PE. 


212. In other cases, the PE can be located in a third jurisdiction. Consider the previous example but 
instead of having an office in Country B, B LP has its office in Country C which creates a PE in this 
jurisdiction (Country C). This scenario is also covered by paragraph (a) of Article 3.5.1. It is irrelevant 
whether the third jurisdiction requires A Co or B LP to pay the tax with respect to the income attributable 
to the PE. The phrase “through which the business of the Entity is wholly or partly carried out” ensures that 
Article 3.5.1(a) applies regardless of whether the third jurisdiction sees the Entity as a Flow-through Entity 
and whether such jurisdiction requires the Entity or its Constituent Entity-owners to pay the tax with respect 
to the income attributable to the PE. If the Constituent Entity-owner of the Flow-through Entity is required 
to pay a Covered Tax with respect to the income attributable to the PE, such tax is allocated pursuant to 
Article 4.3.2(a). 


Residual allocated to direct owners 


213. Article 3.5.1(b) allocates the Financial Accounting Net Income or Loss of a Tax Transparent Entity 
that is not the UPE of the MNE Group. In this case, such income or loss is allocated to the Constituent 
Entity-owners in accordance with their Ownership Interests in the profits of that Entity to reflect the tax 
treatment in both the Entity’s and owner’s jurisdictions.  


214. If the Constituent Entity-owners are also Tax Transparent Entities, then paragraph (b) of Article 
3.5.1 applies again and allocates the residual Financial Accounting Net Income or Loss to the next 
Constituent Entity-owner up the ownership chain (unless the Ownership Interest holder is the UPE, in 
which case Article 3.5.1(c) applies). Thus, if all the Constituent Entities are Tax Transparent Entities (i.e. 
a Tax Transparent Structure), all of the MNE Group’s income or loss is ultimately allocated to the UPE 
under Article 3.5.1 (b) and (c).  


215. Article 3.5.1(b) applies only after the application of the rule in Article 3.5.1(a). This means that the 
allocation of Financial Accounting Net Income or Loss to the Constituent Entity-owner has to be reduced 
by any amount already attributed to a PE in accordance with Article 3.5.1(a). This prevents allocation of 
the same amount of income or loss to the PE and to the Constituent Entity-owner of the Tax Transparent 
Entity. This also means that no Financial Accounting Net Income or Loss would be allocated to a stateless 
Tax Transparent Entity.  


216. The phrase “in accordance with their Ownership Interests” is intended to ensure that the amount 
of Financial Accounting Net Income or Loss remaining after allocation to a PE is allocated among the 
Constituent Entity-Owners in accordance with their interest in such income. For example, the Ownership 
Interests of a Tax Transparent Entity are held as follows: 40% by a non-resident Constituent Entity-owner 
and the remaining 60% of the Ownership Interests are divided equally by two resident Constituent Entity-
owners. The Tax Transparent Entity has an office in the jurisdiction where it is located and under the 
applicable tax provisions, such fixed place of business creates a PE in that jurisdiction for the non-resident 
owner and 40% of the Tax Transparent Entity’s income is allocated to a PE. The remaining 60% of income 
is allocated to the Constituent Entity-owners in accordance with Article 3.5.1(b) (30% each).  


217. The term Ownership Interests is defined in Article 10.1 as any equity interests that carries rights 
to the profits, capital or reserves of the Entity. In the context of Flow-through Entities, it shall take into 
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account the rights on income or profits attached to the equity interests, including any agreements or 
contracts that derive from such interests, because Article 3.5.1 is a profit and loss allocation rule. 


218. In some situations, however, there could be a mismatch between the amount of profits allocated 
to the Constituent Entity-owner under the fiscal transparency rules of its jurisdiction and the amount of 
profits to which the Constituent Entity-owner is entitled in accordance with the rights attached to the equity 
interests. Article 3.5.1(b) applies to the extent that the Entity is treated as a Flow-through Entity and a Tax 
Transparent Entity in accordance with Article 10.2.1. Therefore, Article 3.5.1(b) follows the treatment under 
tax law which aligns the allocation of income, expenses, profits or losses under GloBE Rules with the 
outcome provided by the domestic tax laws of the Constituent Entity-owner and the Flow-through Entity.  


219. For example, A Co is an Entity located in jurisdiction A that holds 60% of the equity interests of B 
Co, a Flow-through Entity created under the domestic law of jurisdiction B. A Co and B Co are Constituent 
Entities of the same MNE Group, while the holders of the remaining 40% of the equity interests are not 
part of the Group. A Co has an agreement with the other equity interest holders that provides A Co with 
an additional right attached to its equity interest entitling A Co to 70% of B Co’s profits (instead of 60%) for 
a five-year period starting after B Co’s incorporation. Jurisdiction A treats B Co as fiscally transparent but 
does not recognise the effect of the agreement between A Co and the rest of the equity interest holders 
and therefore does not treat the agreement as giving A Co any additional 10% entitlement to the profits of 
B Co. This means that under jurisdiction A’s domestic tax law, only 60% of B Co’s profits are considered 
as being derived by A Co during the five-year period referred to above.  


220. Under the GloBE Rules, A Co holds 70% of the Ownership Interests of B Co during the five-year 
period of the agreement. Under Article 3.5.3, 30% of the Financial Net Income of B Co is reduced because 
it is the amount allocated to owners that are not Group Entities based on their Ownership Interests. The 
remaining 70% of the Financial Net Income is allocated to A Co under Article 3.5.1(b) because jurisdiction 
A considers that B Co is entirely fiscally transparent such that all of the profits of B Co are being derived 
by its owners (including A Co). The fact that jurisdiction A does not treat the agreement between A Co and 
the other equity interest holders as giving A Co an additional entitlement to 10% of the profits of B Co is 
not relevant to the income allocation under Article 3.5.1(b) as long as jurisdiction A treats B Co as entirely 
fiscally transparent (i.e. a Tax Transparent Entity).  


Exception for UPEs and Reverse Hybrids 


221. Article 3.5.1(c) allocates the Financial Accounting Net Income or Loss of two types of Entities: (i) 
a Tax Transparent Entity that is the UPE of the MNE Group, and (ii) a Reverse Hybrid Entity. In both cases, 
the residual Financial Accounting Net Income or Loss is allocated to the Entity itself and not to its 
Ownership Interest holders. For purposes of applying Article 3.5.1(c), a Tax Transparent Entity shall be 
treated as the UPE of the MNE Group if that Entity would be the UPE of the MNE Group but for the fact 
that its Controlling Interests are held by an Excluded Entity. 


222. Where the Tax Transparent Entity is the UPE of the MNE Group, the Financial Accounting Net 
Income or Loss is allocated to the Entity instead of the owners, because the owners are not Constituent 
Entities of the MNE Group required to apply the GloBE Rules. Article 7.1 provides additional rules that 
apply when a Flow-through Entity is the UPE of a MNE Group. 


223. In the case of a Reverse Hybrid Entity, the Financial Accounting Net Income or Loss remains 
attributable to the Entity and it is not allocated to its owners, because according to the owner’s tax 
legislation, the Entity is not fiscally transparent and its income or loss is not directly taxed in the hands of 
its owners.  


224. As in Article 3.5.1(b), the allocation of Financial Accounting Net Income or Losses to the UPE Tax 
Transparent Entity or Reverse Hybrid Entity has to be reduced by any amount already attributed to a PE 
in accordance with Article 3.5.1(a) to prevent double-counting. 
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Article 3.5.2 


225. Article 3.5.2 states that Article 3.5.1 applies separately with respect to each of the Ownership 
Interests in the Flow-through Entity in accordance with the applicable tax rules. It recognises that the same 
Flow-through Entity can be treated as a Tax Transparent Entity by some of its owners and a Reverse 
Hybrid Entity by its other owners. In such cases, the rules in Article 3.5.1 are applied separately from the 
perspective of each Constituent Entity-owner. In other words, Article 3.5.1 applies the Tax Transparent 
Entity treatment with respect to Constituent Entity-owners that treat the entity as tax transparent, and 
applies the Reverse Hybrid Entity treatment with respect to the other Constituent Entity-owners.  


Article 3.5.3 


226. Article 3.5.3 deals with the situation where the Flow-through Entity has non-Group owners. The 
provision reduces the Financial Accounting Net Income or Loss of the Flow-through Entity by the amount 
that belongs to the non-Group owners. This ensures that the jurisdictional ETR of the Constituent Entities 
is properly computed because it does not take into account any taxes paid by non-Group members. 


227. The reduction made in accordance with this provision is made prior to the application of 
Article 3.5.1. Therefore, Article 3.5.3 impacts Article 3.5.1 as follows:  


a. the Financial Accounting Net Income or Loss of a PE referred in Article 3.5.1(a) will reflect only the 
portion that belongs to Group Entities; 


b. the full amount of the remaining Financial Accounting Net Income or Loss of the Flow-through 
Entity is allocated to Constituent Entities in accordance with Article 3.5.1(b) and (c).  


228. For example, Hold Co is an Entity located in Country A and the UPE of an MNE Group. It holds 
60% of the Ownership Interests of B LP, a Tax Transparent Entity created in Country B. The remaining 
40% of the Ownership Interests of B LP are held by non-Group Entities (the “minorities”), which are also 
located in Country A. B LP has a store in Country B. Country B considers that this store constitutes a PE 
for Hold Co and the minorities. The Financial Accounting Net Income of B LP is 200. Only 100 of the 
Financial Accounting Net Income of B LP is attributable to the PE and taxed in Country B.  


229. Under Article 3.5.3, the Financial Accounting Net Income of B LP is reduced by 80 because that 
is the amount that is attributable to the minorities (200 x 40%). The remaining amount (120) is allocated in 
accordance with Article 3.5.1. First, 60 is allocated to the PE in accordance with Articles 3.5.1 (a) and 3.5.2 
because, after backing out the minorities’ share, this is the amount that remains of the PE income which 
is attributable to the Ownership Interests held by the Group Entities. The other 60 is allocated to Hold Co 
under Articles 3.5.1(b) and 3.5.2 because B LP is a Tax Transparent Entity whose income is allocated to 
its Constituent Entity-owners. 


230. If the Consolidated Financial Statements of the MNE Group include a Covered Tax that is 
associated with the Financial Accounting Net Income that has been reduced by Article 3.5.3, then the 
amount of such Covered Tax has to be reduced in the same proportion in accordance with Article 4.1.3(a). 
That Article provides that Covered Taxes shall be reduced by the amount of current tax expense with 
respect to income excluded from the GloBE Income or Loss. This could be the case, for example, where 
the Flow-through Entity is subject to source taxation in a third jurisdiction that imposes the tax directly on 
the Entity and such taxes are reflected in its financial statements and in the Consolidated Financial 
Statements of the MNE Group. In the example included in the previous paragraphs, the amount of Covered 
Tax that would be reduced would be 40%, in accordance with the proportion of income that has been 
reduced. 


231. This provision also applies where the Ownership Interests of the Flow-through Entity are held by 
non-Group members through a Tax Transparent Structure (i.e. a chain of Tax Transparent Entities). A Tax 
Transparent Structure is define in Article 10.2.3.  
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Article 3.5.4 


232. Article 3.5.4 sets out two cases where Article 3.5.3 does not apply. The first one is included in 
paragraph (a) which covers the case where the UPE is a Flow-through Entity. Paragraph (b) covers the 
situation where the Flow-through Entity is held by a Flow-through UPE through a Tax Transparent 
Structure. These cases are not contemplated in Article 3.5.3 because all of the owners of the Flow-through 
Entity are non-Group owners, which is covered by Article 7.1.  


Article 3.5.5 


233. Article 3.5.5 requires a Flow-through Entity to reduce its Financial Accounting Net Income or Loss 
by the amount of its income allocated to other Constituent Entities (Constituent Entity-owners or PEs). This 
is necessary to avoid double-counting that income or loss under the GloBE Rules.  
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1. The rules of Chapter 3 determine the GloBE Income or Loss for each Constituent Entity in the 
MNE Group. Chapter 4 contains the rules that determine the amount of taxes that are to be associated 
with that GloBE Income or Loss for purposes of calculating the ETR, which in turn feeds into the Top-up 
Tax calculation described in Chapter 5. The operative term in Chapter 4 is Adjusted Covered Taxes and 
only amounts that meet this definition are included in the numerator of the ETR calculation. The definition 
of Adjusted Covered Taxes starts with Covered Taxes.  


2. The definition of Covered Taxes is set out in Article 4.2. As described further in the Commentary 
to that definition, the term is broadly defined to include Taxes imposed on a Constituent Entity’s income or 
profits as well as Taxes that are functionally equivalent to such income taxes and Taxes on retained 
earnings and corporate equity. It does not include Taxes such as indirect taxes, payroll and property taxes, 
which are not based on a measure of income or Top-up Taxes imposed under the GloBE rules themselves.  


3. Building on the concept of Covered Taxes, Chapter 4 then makes a number of adjustments to 
arrive at Adjusted Covered Taxes. These adjustments include a mechanism to take into account Taxes of 
a Constituent Entity that are not recorded in the tax line of the profit and loss statement and to exclude 
Taxes that are not related to GloBE Income or Loss. Further adjustments are made to allocate certain 
cross-border Taxes to the proper Constituent Entity, such as taxes imposed under a Controlled Foreign 
Corporation regime or upon a Tax Transparent Entity. Article 4.4 provides for a mechanism to address 
temporary differences, which is based on the mechanisms of deferred tax accounting, while Article 4.5 
allows MNE Groups to use an optional simplified rule that can be applied in lieu of the deferred tax 
accounting approach set out in Article 4.4. Article 4.6 sets out the rules for dealing with post-filing changes 
to a Constituent Entity’s liability for Covered Tax.  


Article 4.1 - Adjusted Covered Taxes 


Article 4.1.1 


4. The starting point for the computation of the taxes to be taken into account in the ETR calculation 
for GloBE purposes is the current tax expense that is accrued in the Financial Accounting Net Income or 
Loss of a Constituent Entity with respect to Covered Taxes, as defined under in Article 4.2. Thus, to the 
extent that current tax expense accrued for Financial Accounting Net Income or Loss includes amounts 
that are not accrued in respect of Covered Taxes, such as property or excise Taxes, those amounts are 
excluded from the taxes that are taken into account in the ETR calculation for GloBE purposes under the 
opening language in Article 4.1.1 without the need for a specified adjustment identified in paragraphs (a), 
(b) and (c) of Article 4.1.1. 


a. The adjustments to be made under paragraph (a) are Additions to Covered Taxes and 
Reductions to Covered Taxes which are described in Articles 4.1.2 and 4.1.3 respectively 
and discussed further in the Commentary below.  


4 Computation of Adjusted Covered 
Taxes 
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b. The adjustments required under paragraph (b) are with respect to the Total Deferred Tax 
Adjustment Amount which is described in Article 4.4 and discussed further in the 
Commentary to that Article below.  


c. Paragraph (c) provides that the increase or decrease in Covered Taxes that is not included 
in current or deferred tax expense, but is recorded in equity or OCI shall be treated as an 
adjustment to Covered Taxes when the amounts of income or loss to which such taxes 
relate is taken into account in the computation of GloBE Income or Loss. This provision 
ensures that when Covered Taxes are incurred with respect to items included in the 
computation of GloBE Income or Loss, such Covered Taxes are taken into account even 
if they are not recorded in current or deferred tax expense and reported in the profit and 
loss statement. However, this adjustment shall only apply where the amount of income or 
loss to which the Covered Taxes relate is subject to tax under local tax rules. Paragraph 
(c) may apply, for example, where a Constituent Entity is subject to tax on gains and losses 
that were taken into account under OCI pursuant to the revaluation method for property, 
plant and equipment. When such a gain is included in the computation of GloBE Income 
or Loss, the associated increase in Covered Taxes will be taken into account under this 
paragraph. Conversely, when a loss arises in the same manner, the reduction in 
associated Covered Taxes will reduce Covered Taxes under this paragraph. See further 
discussion of the Included Revaluation Method Gain or Loss in the Commentary to 
Article 3.2.1(d) in respect of the Adjustments to determine GloBE Income or Loss.  


Article 4.1.2 


5. Article 4.1.2 requires certain additions to the Adjusted Covered Taxes to be taken into account for 
GloBE purposes in order to ensure that all Covered Taxes are properly captured and attributed to the 
Constituent Entity. An adjustment may be required under Article 4.1.2 because the range of items identified 
as income taxes in the financial statements may be narrower than the items that fall within the definition of 
Covered Taxes for the purposes of the GloBE Rules. There are four types of adjustments required under 
paragraphs (a) to (d). 


a. The definition of Covered Taxes is generally broader than the scope of Taxes that qualify 
as income taxes under financial accounting principles. Thus, some Covered Taxes may 
not be recorded as an income tax expense in the financial statements of a Constituent 
Entity. Instead, they may be expensed in the computation of profit and loss before tax. 
Accordingly, paragraph (a) adds back to the measure of Adjusted Covered Taxes, any 
accrued liability for Covered Taxes that was reported as an ordinary expense, rather than 
income tax expense, in the financial statements. A corresponding adjustment is made to 
the Financial Accounting Net Income or Loss in computing the GloBE Income or Loss 
pursuant to Article 3.2.1(a). For example, a Tax on corporate equity is a Covered Tax that 
may be recorded as an expense in determining a Constituent Entity’s profit or loss before 
income tax, rather than in the current tax expense. To ensure consistency, this Tax is 
added back to GloBE Income or Loss and added to the current tax expense in the 
determination of Adjusted Covered Taxes.  


b. Paragraph (b) adds the amount of GloBE Loss Deferred Tax Asset that is used in a Fiscal 
Year. The GloBE Loss Deferred Tax Asset is available when an election is made under 
Article 4.5. This election, discussed in greater detail in the Commentary to Article 4.5, 
provides for a deemed loss deferred tax asset in lieu of applying the modified deferred tax 
accounting rules of Article 4.4. This GloBE Loss Deferred Tax Asset must be added to 
Adjusted Covered Taxes in the computation of the ETR for the jurisdiction in the Fiscal 
Year in which the attribute is used. Under Article 4.5, the GloBE Loss Deferred Tax Asset 
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attribute is used when GloBE Income is earned in a Fiscal Year subsequent to having 
incurred a GloBE Loss.  


c. Paragraph (c) adds the amount, if any, of Covered Taxes paid related to an uncertain tax 
position but only to the extent of the amount that was previously treated as a reduction to 
Covered Taxes under Article 4.1.3(d). However, as discussed in greater detail in the 
Commentary to Article 4.2.1, any penalties or interest expense accrued or paid with 
respect to such uncertain tax position shall not be included in this addition to Covered 
Taxes. As discussed in greater detail in the Commentary to Article 4.1.3(d) below, when 
tax expense is accrued with respect to uncertain tax positions, such amount is not included 
in Adjusted Covered Taxes given the uncertainty as to if, and when, such amount will be 
paid. However, once the amount is paid, it is appropriate to include the amount in Covered 
Taxes. 


d. Paragraph (d) adds any amount of refund or equivalent credit in respect of a Qualified 
Refundable Tax Credit that has been recorded as a reduction to current tax expense. A 
Qualified Refundable Tax Credit is defined in Article 10.1 as a refundable tax credit 
designed in a way such that it becomes refundable within 4 years from when a Constituent 
Entity satisfies the conditions for receiving the credit under domestic law of a jurisdiction 
in which the Constituent Entity is located. Qualified Refundable Tax Credits are treated as 
income items in the computation of GloBE Income or Loss. Accordingly, when such credit 
or refund is granted, any amount that has been recorded as a reduction to current tax 
expense in the Constituent Entity’s financial accounts is reversed-out in the same Fiscal 
Year the current tax expense is recorded in order to prevent the ETR for the jurisdiction 
being understated by such a reduction in Covered Taxes. The GloBE Rules provide for a 
corresponding adjustment to the Financial Accounting Net Income or Loss that treats the 
amount of Qualified Refundable Tax Credit as income in the year the entitlement to such 
credit accrues (see the Commentary to Article 3.2.4).  


Article 4.1.3 


6. Article 4.1.3 requires subtraction of several types of Covered Taxes to ensure that the ETR 
calculation for the relevant Constituent Entity reflects only taxes that arise in respect of GloBE Income or 
Loss and that are expected to be paid within three years.  


Paragraph (a) 


7. Paragraph (a) removes the amount of Covered Taxes with respect to income excluded from the 
computation of GloBE Income or Loss under Chapter 3. It follows that when an item of income is not 
included in the computation of GloBE Income or Loss that the taxes associated with such income shall not 
be taken into account in the computation of the ETR for the GloBE Income or Loss in the jurisdiction. Many 
of the income items excluded from a Constituent Entity’s computation of GloBE Income or Loss will relate 
to returns, including dividends and gains, on share or equity investments. Such items often benefit from 
full or partial exemption regimes, however, these and other excluded income items may be subject to 
Covered Taxes in certain jurisdictions or circumstances. In such cases, Article 4.1.3 requires that such 
taxes be excluded from Covered Taxes when the item of income upon which such tax is imposed is 
excluded from the computation of GloBE Income or Loss.  


8. Assume, for example, a Constituent Entity is subject to tax on dividends that are received from a 
significant minority (e.g. 25%) investment in a corporation. This tax relates to income that is not taken into 
account under the GloBE Rules pursuant to Article 3.2.1(b) and therefore the corresponding taxes should 
be excluded from the determination of Adjusted Covered Taxes. Another example could be a Constituent 
Entity that owns a minority interest in a partnership that is accounted for using the equity method for 
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financial accounting purposes. That Constituent Entity may be subject to net basis taxation on its share of 
a partnership’s net income. However, because income from the Ownership Interest in the partnership is 
accounted for using the equity method of accounting, it is generally excluded from the Constituent Entity-
owner’s GloBE Income or Loss, and if the tax expense associated with that interest is included in current 
tax expense, it must also be subtracted to determine Adjusted Covered Taxes.  


9. The adjustment under paragraph (a) also encompasses Covered Taxes on certain international 
shipping income. CIT or tonnage tax accrued by a Constituent Entity with respect to its International 
Shipping Income or Qualified Ancillary International Shipping Income would meet the definition of Covered 
Taxes, either under Article 4.2.1(a) as a Tax on income or under Article 4.2.1(c) as a Tax imposed in lieu 
of a generally applicable CIT. To the extent relevant international shipping or ancillary income is excluded 
from a Constituent Entity’s GloBE Income or Loss pursuant to the exclusion in Article 3.3, the Covered 
Taxes accrued with respect to such income must also be excluded from the GloBE ETR calculation. 
However, Covered Taxes arising in connection with any amount of income from qualifying ancillary 
activities that exceeds the limitation in Article 3.3.4 are included in Adjusted Covered Taxes because the 
related income is included in the computation of GloBE Income or Loss. 


10. Where paragraph (a) applies it will be necessary to quantify the amount of Covered Taxes to be 
excluded. To the extent no tax is imposed upon the income item (i.e., a dividend that is exempt from 
taxation under domestic law) there will be no tax to exclude. Where the entire amount of the income item 
is excluded, the excluded taxes must be determined on the same basis without regard to any related 
expenses. This means, for example, that in the case of a withholding tax on an excluded dividend, the 
entire withholding tax is excluded, however, in the case of a CFC charge on a minority interest, that portion 
of the shareholder’s income tax attributable to the CFC inclusion must be excluded from the Constituent 
Entity’s Adjusted Covered Taxes when calculating the GloBE ETR. Note that if an item of income is partially 
excluded from GloBE Income or Loss, paragraph (a) shall apply only to the extent of the excluded portion.1 


11. While paragraph (a) removes an amount of Taxes from the Adjusted Covered Taxes of the 
Constituent Entity that accrued the Taxes, those Taxes may not disappear from the GloBE tax calculation 
entirely if they have been allocated to another Constituent Entity pursuant to Article 4.2.1. For example, in 
the case of Covered Taxes arising in respect of dividends or other distributions from another Constituent 
Entity, paragraph (a) removes the taxes from the Adjusted Covered Taxes of the Constituent Entity that 
received the distribution and accrued the tax expense, however such Taxes are allocated to, and included 
in the Adjusted Covered Taxes of, the distributing Constituent Entity pursuant to Article 4.3.2(e). Although 
dividends received from other Constituent Entities are excluded from the GloBE Income or Loss, Taxes on 
those dividends represent new or additional taxes on the income of the distributing Constituent Entity that 
has been included in the GloBE Income or Loss. Thus, such Covered Taxes are properly taken into account 
in computing the ETR of the Constituent Entity that distributed the underlying income. The key distinction 
between Covered Taxes imposed on intra-group dividends, i.e. dividends received from another 
Constituent Entity, and Covered Taxes imposed on other Excluded Dividends and equity method income 
is that the underlying income that funded the intra-group dividend was previously included in the MNE 
Group’s GloBE Income or Loss when earned. Therefore Taxes paid on such distributed income are 
included in the distributing Constituent Entity’s Adjusted Covered Taxes and, ultimately, in the numerator 
of the ETR computation.  


12. Similarly, subject to the limitations of Article 4.3.3, Covered Taxes arising in connection with an 
income inclusion under a CFC Tax Regime imposed on another Constituent Entity are allocated to, and 
included in the Adjusted Covered Taxes of, the Constituent Entity CFC pursuant to Article 4.3.2(c). To the 
extent Covered Taxes are not allocated because of the operation of Article 4.3.3, such Covered Taxes are 
included in the Adjusted Covered Taxes of the Constituent Entity-owner. 
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Paragraph (b) 


13. A Non-Qualified Refundable Tax Credit may be treated, for financial accounting purposes, as 
income of Constituent Entity. However, for GloBE purposes these Non-Qualified Refundable Tax Credits 
are excluded from the computation of GloBE Income or Loss pursuant to Article 3.2.4 and are treated as 
a reduction in the tax expense of the Constituent Entity. Article 4.1.3(b) achieves this by subtracting from 
the current tax expense the amount of credit or refund in respect of a Non-Qualified Refundable Tax Credit 
to the extent that such amount is not already recorded as a reduction to the current tax expense. Paragraph 
(b) therefore compliments the operation of Article 3.2.4 by ensuring that any Non-Qualified Refundable 
Tax Credit is treated as a reduction to current tax expense rather than an additional income item in the 
GloBE ETR calculation. 


Paragraph (c) 


14. Paragraph (c) removes any amount of Covered Taxes refunded or credited to a Constituent Entity 
in cases where the credit or refund has not already been treated as an adjustment to current tax expense 
in the financial accounts. It does not apply to Qualified Refundable Tax Credits. This paragraph ensures 
that to the extent a Constituent Entity receives a refund or credit of claimed Covered Taxes that this amount 
is still treated as a reduction in the computation of Adjusted Covered Taxes for the Fiscal Year in which 
the refund or credit is accrued or received. This is the case even where the Constituent Entity’s accounting 
principles or policy did not treat that amount as an adjustment to the current tax expense. The application 
of paragraph (c) will be limited, because Article 4.6.1 governs adjustments to the liability for Covered Taxes 
for a previous Fiscal Year. Paragraph (c) will apply when such a refund or credit is not an adjustment to a 
Constituent Entity’s liability for Covered Taxes for a previous Fiscal Year. 


15. Paragraph (c) would apply, for example, if a jurisdiction provided a credit for previously incurred 
taxes on corporate equity where the tax and the corresponding credit was taken into account as an ordinary 
expense or income for financial reporting purposes in the year of the credit. This paragraph also applies to 
refunds and credits in respect of Covered Taxes when the refund or credit is made to a different Constituent 
Entity than the entity that originally incurred the tax expense. Paragraph (c) may apply to refunds and 
credits in respect of Covered Taxes paid or accrued in a current or previous Fiscal Year (subject to the 
overriding operation of Article 4.6).  


Paragraph (d) 


16. Paragraph (d) removes the amount of current tax expense which relates to an uncertain tax 
position. Current tax expense related to uncertain tax positions is disallowed, given the MNE Group’s 
determination (and possibly its explicit or implicit assertion to the relevant tax authority) that the taxes are 
not owed and the high degree of uncertainty with respect to whether such amounts will be paid in a future 
period. Although the precise criteria may differ under Acceptable Financial Accounting Standards, 
uncertain tax positions generally result when a Constituent Entity takes a filing position that is not more 
likely than not to be sustained upon examination. Financial accounting standards require that a reserve is 
established for such positions. If the filing position is sustained, the reserve is released, meaning the 
expense is reversed and a corresponding amount of income is reflected in the financial accounts. Given 
the nature of such accruals, the movement in these amounts may not be included in Adjusted Covered 
Taxes unless and until the amount is actually paid. 


Paragraph (e) 


17. Paragraph (e) provides that any amount of current tax expense that is not expected to be paid 
within three years of the last day of the Fiscal Year shall be treated as a reduction to Covered Taxes. This 
rule supports the application of Article 4.6.4 which requires the recapture of material amounts previously 
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claimed as Covered Taxes and not paid within three years of the last day of the Fiscal Year. Under 
paragraph (e), if the taxpayer has no expectation to pay the tax within the three-year timeframe, it may not 
be included in the computation of Adjusted Covered Taxes. Because timely payment of liability for Covered 
Taxes is within the control of the MNE Group, there is no mechanism to include amounts paid after 
expiration of the three-year period in Adjusted Covered Taxes. This also prevents an abuse whereby a 
Constituent Entity could assert that it does not intend to pay the tax in a year where the Constituent Entity 
is well over the Minimum Rate, and then subsequently pays the tax liability in a year in which it is below 
the Minimum Rate, using the rule to escape what would otherwise be Top-up Tax liability. Paragraph (e) 
applies with respect to amounts of current tax expense, accordingly post-filing adjustments, such as 
additional tax liability resulting from a subsequent audit, will not fall within the scope of this paragraph since 
such amounts are not included in current tax expense. Article 4.6 provides the rules with respect to 
Covered Taxes paid as a result of a post-filing adjustment. In addition, there is a special rule set forth in 
Article 4.1.2(c) to include amounts paid with respect to uncertain tax positions, which permits the inclusion 
of such amounts irrespective of the operation of this paragraph.  


Article 4.1.4 


18. The adjustments made in Articles 4.1.1 to 4.1.3 may overlap such that a single levy could be 
described in two adjustment categories. However, Article 4.1.4 clarifies that Covered Taxes can only be 
included in the Adjusted Covered Taxes of a single Constituent Entity and they can be included only once. 
If a levy is described in two adjustment categories, the amount of Covered Taxes accrued in respect of 
such levy for the Fiscal Year is therefore not counted twice in the determination of Adjusted Covered Taxes. 


Article 4.1.5 


19. Article 4.1.5 provides a special rule that applies in limited circumstances when there is no Net 
GloBE Income in a jurisdiction for the Fiscal Year and the Constituent Entity has a deferred tax asset that 
has arisen due to a permanent difference (e.g., a loss attributable to an amount that is not deductible for 
GloBE purposes) in the same Fiscal Year. This fact pattern may occur when the local tax rules in the 
Constituent Entity’s jurisdiction grant a deduction from income that is in excess of the amount that would 
be allowed for financial accounting purposes and where that difference between GloBE and local tax rules 
will not reverse over time. Examples of items that could give rise to these type of excess losses include 
notional interest deductions or a deduction that is in excess of economic cost (i.e. a super deduction). 
Permanent differences that result in such excess losses may also arise where a jurisdiction exempts an 
item of income or gain that is included in GloBE Income or Loss in a Fiscal Year where the Constituent 
Entity still has an overall economic loss for the year. Accordingly, the local tax loss is greater than the 
amount of loss recognised for GloBE purposes, triggering the application of Article 4.1.5. The generation 
of a GloBE Loss Deferred Tax Asset under Article 4.5 is not expected to result in Top-up Tax under Article 
4.1.5 because, when elected, Article 4.5 applies in lieu of Article 4.4. 


20. In these cases simply allowing a Constituent Entity to use its local tax loss as the starting point for 
determining its Total Deferred Tax Adjustment Amount under Article 4.4 would undermine the integrity of 
the GloBE Rules by effectively allowing the Constituent Entity to substitute the (more generous) local tax 
rules for those agreed under the GloBE. One option would have been to require the Constituent Entity to 
make an adjustment to the amount of deferred tax asset in these cases to align it with GloBE outcomes. 
However, this would have required developing an alternative deferred tax accounting methodology for 
addressing these specific cases as well as mechanisms for tracking and tracing such differences over 
time, thereby undermining the compliance and administration benefits of relying on deferred tax accounting 
to address timing differences. Instead, the approach taken under Article 4.1.5 is to tax the excess benefit 
resulting from the permanent difference in the year it is created at the Minimum Rate but to allow the 
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Constituent Entity to follow the local tax rules and apply the excess deferred tax asset arising for local tax 
purposes to shelter income in a future year without giving rise to adverse outcomes under the GloBE Rules.  


21. An Additional Current Top-up Tax charge will only arise in a Fiscal Year where the local tax loss 
is greater than the loss that has been recorded for GloBE purposes and the additional tax loss results from 
a deduction for a non-economic loss or similar permanent difference between the local tax base and GloBE 
Income or Loss. For example, if there is a Net GloBE Loss of (100) for a jurisdiction, the maximum amount 
of deferred tax asset generated in such year for GloBE purposes should be 15 (i.e. the GloBE Loss 
multiplied by the Minimum Rate). This amount is described in Article 4.1.5 as the “Expected Adjusted 
Covered Taxes Amount”. Where the loss allowed for local tax purposes is in excess of the Net GloBE Loss 
(for example, a local tax loss of 150) and this difference is the result of permanent differences between the 
local and GloBE tax base, the Total Deferred Tax Adjustment Amount under Article 4.4 will be greater than 
the Expected Adjusted Covered Taxes Amount. In this case Additional Current Top-up Tax of 7.5 (50*15%) 
would be applicable under Article 4.1.5, which will have the effect of taxing this difference at the minimum 
rate. Article 5.4.3 provides rules related to the allocation of the Top-up Tax arising under Article 4.1.5 
among Constituent Entities located in the jurisdiction.2 


Article 4.2 - Definition of Covered Taxes 


22. Article 4.2 sets out the definition of Covered Taxes that are taken into account in the determination 
of Adjusted Covered Taxes under Article 4.1. The definition of Covered Taxes is developed solely for the 
purposes of the GloBE Rules and has no direct interaction with Article 2 (Taxes Covered) of the OECD 
Model Tax Convention (OECD, 2017[1]), which defines the taxes within the scope of the Convention. Taxes 
that do not qualify for the definition of Covered Taxes under the GloBE Rules, such as excise taxes and 
payroll taxes, will be treated as deductible in the computation of the GloBE Income or Loss (i.e. as 
reductions to the denominator in the ETR calculation under Article 5.1) The fact that a Tax may be deducted 
from the tax base for another Covered Tax does not, however, mean that the Tax is not eligible to be 
considered as a Covered Tax. 


23. In determining whether a Tax is a Covered Tax, the focus is on the underlying character of the 
Tax. The name that is given to a Tax or the mechanism used to collect it (such as through a withholding 
mechanism) is not determinative of its character. Whether a tax charge is levied under a jurisdiction’s CIT 
rules or under a separate regime or statute does not have any bearing on its underlying character. The 
timing of a levy does not have any bearing on the definition of Covered Taxes. Accordingly, Taxes imposed 
on the income of a distributing corporation at the time it distributes the income are Covered Taxes, 
irrespective of whether the income distribution is attributable to current or previously accumulated earnings. 


Article 4.2.1 


24. The definition of Tax as set out in Article 10.1 of the GloBE Rules is a compulsory unrequited 
payment to General Government. This is based on the OECD’s longstanding definition of Taxes used for 
statistical purposes, with the same definition equally used by many International Organisations (IMF, World 
Bank, United Nations, European Union) (OECD, 2018[4]). General Government is a defined term in the UN-
OECD National Accounts that includes the central administration, agencies whose operations are under 
its effective control, state and local governments and their administrations (OECD, 2018[4]). The definition 
of General Government in Article 10.1 is consistent with the definition in the UN-OECD National Accounts. 
Taxes are unrequited in the sense that any benefits provided by government to the taxpayer are not in 
proportion to their payments. Thus, fees and payments for privileges, services, property, or other benefits 
provided by government do not qualify as Taxes. Similarly, Taxes do not include fines and penalties nor 
do they include interest or similar charges with respect to payments of tax liabilities after the applicable 
due date. The definition of Covered Taxes includes four types of Taxes described in paragraphs (a) to (d).  
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Paragraph (a) 


25.  Paragraph (a) provides that any Taxes recorded in the financial accounts of a Constituent Entity 
with respect to its income or profits are Covered Taxes. While there is no internationally agreed definition 
of an income tax, income taxes are generally levied on a flow of money or money’s worth that accrues to 
a taxpayer during a period of time. Income taxes take into account related expenses of producing the flow 
of money to measure the taxpayer’s net increase in wealth for the period. A definition of Covered Taxes 
that applies to income calculated on a net (rather than gross) basis is in line with the definition of income 
tax used for financial accounting purposes and therefore it is expected that a Tax recognised as an income 
tax for financial accounting purposes should generally qualify as a Covered Tax under the GloBE Rules. 
However, certain income taxes are specifically excluded from the definition of Covered Taxes under 
Article 4.2.2. 


26. The definition encompasses not only Taxes imposed on income at the time such income is derived 
but also to Taxes that are imposed on a subsequent distribution of profits. Moreover, the definition includes 
Taxes on the income of the Constituent Entity as well as its share of income of another Constituent Entity 
in which it owns an Ownership Interest. Thus, Taxes imposed on the Constituent Entity’s share of 
undistributed profits from a Tax Transparent Entity such as a partnership, Taxes imposed under a CFC 
Tax Regime, as well as Taxes imposed on distributions from another Constituent Entity are treated as 
Covered Taxes under paragraph (a). The amount of such taxes allocated in respect of an Ownership 
Interest in another Constituent Entity are set out in Article 4.3. 


27. A Tax need not determine the taxpayer’s precise change in wealth to qualify as an income tax. A 
definition of Covered Taxes that required taxpayers and administrators to undertake further technical 
analysis of the precise terms of each type of Tax in order to determine whether a particular Tax took into 
account an appropriate amount of relevant expenses incurred in the generation of that income would be 
cumbersome to apply and lead to uncertainty in the determination of the ETR. Accordingly, the definition 
of Covered Taxes includes Taxes that allow for a simplified estimate of net profit. For example, a Tax that 
allows deductions for some but not all expenses related to the relevant income would be considered an 
income tax, provided the deductible expenses can reasonably be considered to have been incurred in 
connection with deriving that income. Similarly, a Tax on income that allows a standardised deduction in 
place of actual expenses is generally considered an income tax if such standardised deduction is based 
on a reasonable method for estimating such expenses. A Tax imposed on gross income or revenue without 
any deductions (i.e. a tax on turnover) would not be considered an income tax. The design and substantive 
character of such turnover taxes generally have more similarities to consumption or sales taxes. The 
definition of Covered Taxes therefore does not include a Tax on a gross amount unless such a Tax is in 
lieu of an income tax, as discussed below in connection with Article 4.2.1(c).  


28. Taxes or surcharges imposed on the net income from specific activities, such as banking, or the 
exploration and production of oil and gas, irrespective of whether or not they apply in addition to a generally 
applicable income tax, would also fall within the general definition of a Covered Tax. The definition would 
include a separate levy that is imposed on the net income or profits from natural resource extraction activity 
(or a part of a multi-component levy that is imposed on net income or profits). However, natural resource 
levies closely linked to extractions, for example, those that are imposed on a fixed basis or on the quantity, 
volume or value of the resources extracted rather than on net income or profits, would not be treated as 
Covered Taxes except where these levies satisfy the “in lieu of” test described below in connection with 
paragraph (c) of Article 4.2.1.  


29. Tax on net income of a Constituent Entity under Pillar One would be treated as a Covered Tax 
under the GloBE Rules as a tax with respect to income or profits. Because Pillar One applies before the 
GloBE Rules, any income tax with respect to Pillar One adjustments will be taken into account by the 
Constituent Entity that takes into account the income associated with such Tax for purposes of calculating 
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its GloBE Income or Loss. The treatment of Pillar One taxation will be further addressed through 
Administrative Guidance to be developed as part of the Implementation Framework.  


Paragraph (b) 


30. Paragraph (b) provides that any Taxes on distributed profits imposed under an Eligible Distribution 
Tax System are Covered Taxes. These Taxes are discussed further in the Commentary to Article 3.2.8. 


Paragraph (c) 


31. Paragraph (c) provides that Taxes imposed in lieu of a generally applicable CIT are Covered 
Taxes. A generally applicable CIT could be one that applies to all resident corporations or one that typically 
applies to those resident corporations that are members of a large multinational group. A generally 
applicable CIT would also include an income tax imposed on a corporation but which also applies to other 
taxable persons such as individuals. The “in lieu of” test includes Taxes that are not described in the 
generally applicable income tax definition but which operate as substitutes for such taxes. This test, which 
is used in some jurisdictions in the context of their foreign tax credit rules, would generally include 
withholding taxes on interest, rents and royalties, and other taxes on other categories of gross payments 
such as insurance premiums, provided such taxes are imposed in substitution for a generally applicable 
income tax. Taxes imposed in lieu of a generally applicable CIT would also include taxes arising from the 
Subject to Tax Rule. 


32. The “in lieu of” concept also covers Taxes that are imposed on an alternative basis (i.e. other than 
net income), such as Taxes based on the number of units produced or commercial surface area, and which 
are used as substitutes for a generally applicable income tax under the laws of the jurisdiction. Where, for 
example, a jurisdiction imposes a simplified methodology for calculating the income on a particular 
category of business or investment and this Tax is imposed in substitution for a generally applicable income 
tax, then that Tax falls within the definition of a Covered Tax. A Tax imposed on an alternative basis levied 
at state or local government level, which is creditable against a generally applicable income tax levied at 
the national government level, would also qualify as a Covered Tax under the “in lieu of” test to the extent 
that it is credited against income tax in the same jurisdiction. Such local taxes can be considered as being 
in substitution (partially or fully) for a generally applicable income tax and an administratively efficient way 
of transferring resources from national to local government within the same jurisdiction. A Tax that is 
imposed on an alternative basis that applies in addition to, and not as a substitute for, a generally applicable 
income tax under the laws of the jurisdiction would not fall under the “in lieu of” test for Covered Taxes.  


Paragraph (d) 


33. Paragraph (d) provides that Taxes levied by reference to retained earnings and corporate equity, 
including a Tax on multiple components based on income and equity, are Covered Taxes. Some 
jurisdictions impose Taxes on the net equity of a corporation in addition to CIT. The equity or capital of a 
corporation is composed of its retained earnings (i.e. the undistributed portion of the after-tax income in 
the Profit and Loss statement) and the contributions made by shareholders. Taxes on corporate equity 
may be inherently interlinked with the design of the CIT systems. For example, it may be possible under 
the laws of a jurisdiction to credit CIT against a corporate equity tax so that a company is allowed to reduce 
the corporate equity tax up to the amount of CIT that it pays in that jurisdiction. Taxes on corporate equity 
may also act as a supplement to CIT as part of a jurisdiction’s overall approach to the taxation of a 
corporation’s activities in that jurisdiction. For example, some Taxes on corporate equity may incorporate 
a minimum tax element to their design. Such Taxes on corporate equity are therefore an integral part of 
the overall system of corporate taxation in those jurisdictions.  


34. Some jurisdictions impose Taxes that have multiple components to the base. Where all the 
components of the tax base fall within the definition of income or profit covered by the GloBE Rules, then 
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the tax, as a whole, is included within the definition of Covered Taxes. Other taxes may be levied in respect 
of a corporation’s activities in a jurisdiction, and are administratively and conceptually part of the system 
of corporate taxation in these jurisdictions but may include both an income and a non-income element. 
Where such taxes are predominately a tax on an entity’s income and it would be administratively 
burdensome to split the Tax into separate income and non-income components then such Taxes should 
be treated, in full, as Covered Taxes under the GloBE Rules.  


35. An example of a Covered Tax with multiple components is the corporate Zakat levied by the 
Kingdom of Saudi Arabia. The Zakat operates as a tax on income or equity or both and is therefore properly 
considered a Covered Tax for the purposes of the GloBE Rules.  


36. Although the definition of Covered Taxes is broader than simply income taxes, a number of 
commonly encountered taxes are not included in the definition. The following types of tax will generally not 
fall within the definition of covered taxes.  


a. Consumption taxes, such as sales taxes and value-added taxes (VATs), are not Covered Taxes 
under the GloBE Rules. Such taxes are calculated by reference to the consideration for a defined 
supply and are not Taxes on the net income or equity of a taxpayer. 


b. Excise and other taxes on inputs are not Covered Taxes under the GloBE Rules. Such Taxes arise 
in relation to a specific input which do not represent an accretion of income. 


c. Digital services taxes are generally designed to apply to the gross revenues from the provision of 
certain digital services and so would not be considered an income tax. Digital services taxes are 
generally designed to apply in addition to, and not as substitutes for, a generally applicable income 
tax under the laws of a jurisdiction, and so would not fall under the “in lieu of” test for Covered 
Taxes either. 


d. Stamp duty, ad valorem taxes and other taxes that are imposed on a particular transaction are not 
taxes on income, equity, or taxes in lieu of an income tax. They are therefore outside the scope of 
the Covered Taxes definition. 


e. Payroll taxes and other employment-based taxes, as well as social security contributions, are not 
Covered Taxes under the GloBE Rules. Payroll taxes and social security contributions are not 
imposed on the employer in respect of its income (or equity). This follows the well-established view 
of payroll taxes and social security contributions as being levied on labour income (i.e. wages and 
in some cases personal income) as opposed to business profits. Rather, payroll taxes and social 
security contributions are typically deductible from business profits in the same way that wages are 
deducted from taxable business profits.  


f. Property taxes based on ownership of specified items or categories of property are not Covered 
Taxes. Property taxes are based on the assessed value of the property, often without regard to 
whether the property is subject to a liability. Even where adjustments to the assessed value of 
property is made for liabilities against the property, this is more akin to a valuation method under a 
property tax than a tax that is predominantly on previous income. Property taxes are not based on 
income, retained earnings, or corporate equity. Neither are they Taxes imposed in lieu of a 
generally applicable income tax. Property taxes are therefore distinguishable from taxes based on 
a corporation’s equity and should not be Covered Taxes under the GloBE Rules.  


Article 4.2.2 


37. Although Covered Taxes are defined broadly, certain Taxes are specifically excluded from the 
definition. These excluded Taxes generally fall into two categories – Top-up Taxes and refundable taxes.  


38. Paragraphs (a) through (c) exclude Top-up Taxes under the GloBE Rules from the definition of 
Covered Taxes. Covered Taxes are an essential element in determining the Top-up Tax, if any, under the 
GloBE Rules. Including GloBE Top-up Taxes in Covered Taxes would result in a circular computation in 
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the Fiscal Year that the Top-up Taxes arise. Including them in Covered Taxes for subsequent Fiscal Years 
would undermine the agreed Minimum Rate because it would effectively include them in the numerator of 
the ETR computation which would effectively reduce the amount of Top-up Tax that would need to be paid 
for the jurisdiction in the subsequent year. Qualified Domestic Minimum Top-up Taxes are excluded from 
the definition of Covered Taxes for the same reasons. However, such taxes are creditable against GloBE 
Top-up Tax under Article 5.2.3. On the other hand, an ordinary domestic minimum tax that is not a Qualified 
Domestic Minimum Top-up Tax is a Covered Tax if it otherwise meets the definition of a Covered Tax.  


39. Paragraph (d) excludes Disqualified Refundable Imputation Taxes from the definition of Covered 
Taxes. Because the timing of the refund of these Taxes is within the MNE Group’s control, they are similar 
to a deposit and therefore are not properly taken into account in the ETR computation. For example, a 
taxpayer can make a deposit by prepaying the tax liability in a jurisdiction for a subsequent Fiscal Year, 
such a prepayment will not increase Covered Taxes in the Current Fiscal Year.  


40. Lastly, paragraph (e) excludes tax expense incurred by an insurance company in respect of returns 
to a policyholder from the definition of Covered Taxes. This paragraph (e) applies to the extent there is an 
adjustment under Article 3.2.9. Pursuant to Article 3.2.9, amounts charged to policy holders for tax expense 
incurred by an insurance company in respect of returns to a policy holder are excluded from the 
computation of GloBE Income or Loss. Returns to the policy holders are treated as income of an insurance 
company under financial accounting standards and the insurance company effectively eliminates that 
income with a corresponding liability to the policyholder. The liability is typically reduced by the amount of 
any taxes incurred by the insurance company in respect of that income such that the insurance company 
is effectively reimbursed by the policy holder for the taxes incurred. Tax expense incurred in respect of 
returns to a policy holder should not be included in the insurance company’s Covered Taxes. 


Article 4.3 - Allocation of Covered Taxes from one Constituent Entity to another 
Constituent Entity  


Article 4.3.1  


41. The Tax allocation provisions in Chapter 4 follow the same pattern as the income allocation 
provisions. Covered Taxes are generally allocated to the Constituent Entity, including a Stateless 
Constituent Entity, that includes the corresponding income in the computation of its GloBE Income or Loss 
and then are taken into account in the ETR computation for the jurisdiction in which the Entity is located.  


42. In many cases, Covered Taxes will be paid by the Constituent Entity with respect to its own income 
and to a tax authority in the jurisdiction in which it is located and no allocation is required. However, in 
some more complicated cases, Covered Taxes may be imposed on the Constituent Entity in respect of 
income included in another Constituent Entity’s GloBE Income or Loss computation or by a jurisdiction 
other than the one in which the Constituent Entity is located. This is the case with respect to CFC taxes 
and withholding taxes, for example. In those cases, it is necessary to allocate the Covered Taxes to the 
relevant Constituent Entity that earned the income, subject to the limitations of Article 4.3.3. Similarly, rules 
are needed to properly allocate Covered Taxes of Main Entities in the case of PEs and Constituent Entity-
owners in the case of Tax Transparent Entities. Finally, rules are needed to properly allocate Covered 
Taxes on distributions. Article 4.3.1 provides for the allocation of these Covered Taxes. The allocation of 
Covered Taxes under Article 4.3.1 is not limited to the current Taxes paid or accrued; it applies also to 
deferred Taxes under Article 4.4.  
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Article 4.3.2 


43. Article 4.3.2 provides special allocation rules for certain cross-border taxes. These allocation rules 
are necessary to align the Covered Taxes with the GloBE Income to which the taxes relate, subject to 
certain limitations. The rules in Article 4.3.2, discussed in greater detail below, provide allocation rules for 
Permanent Establishments, Tax Transparent Entities, Hybrid Entities, CFC taxes, and distribution taxes.  


44. The paragraphs below set out the general approach to be followed in allocating Covered Taxes 
for each category of cross-border taxes to which Article 4.3.2 applies. These general approaches are 
expected to be sufficient to allocate Covered Taxes imposed under many countries’ tax regimes. However, 
some Covered Taxes may, due to unique features of particular countries’ tax regimes, require further 
guidance on how to apply the rules in Article 4.3.2. The GloBE Implementation Framework provides for 
guidance and processes agreed by the Inclusive Framework to facilitate the co-ordinated implementation 
of the GloBE Rules, including the further development of the common methodology for allocating the 
Covered Taxes of those specific country tax regimes for which more detailed or distinct allocation rules are 
needed. In order to facilitate compliance by MNEs and administration by tax authorities, and to ensure 
consistent and co-ordinated application of Article 4.3.2 across implementing jurisdictions, the results of the 
further work carried out as part of the GloBE Implementation Framework would be released and made 
publicly available. 


45. It is intended that the GloBE Rules apply after the application of the Subject to Tax Rule and 
domestic tax regimes, including regimes for the taxation of PEs or CFCs. Therefore, to preserve the 
intended rule order, domestic tax regimes should not provide a foreign tax credit for any tax imposed under 
a Qualified UTPR or IIR which is implemented in a foreign jurisdiction, otherwise the application of that 
domestic tax regime would create circularity issues since those Taxes have already been determined prior 
to applying the Qualified UTPR or IIR.  


Paragraph (a) - Allocation to a Permanent Establishment 


46. Paragraph (a) allocates Covered Taxes from a Constituent Entity to a PE. The rule applies to 
Covered Taxes incurred by a Main Entity or another Constituent Entity in respect of the income of a PE. 
The Covered Taxes are excluded from the Adjusted Covered Taxes of the Constituent Entity that incurred 
them and included in the Adjusted Covered Taxes of the PE. 


47. The Covered Taxes arising in the Main Entity in respect of the PE income can be computed using 
a three-step process. The first step is to determine the amount of the PE income that is included in the 
Main Entity’s local taxable income. The amount of PE income included may be readily available from the 
Main Entity’s tax return or the work-papers used to prepare that return. The amount included in the Main 
Entity’s return may be more or less than the GloBE Income allocated to the PE under Article 3.4 because 
it is determined under the rules for computing taxable income in the Main Entity’s jurisdiction. However, 
the amount of PE income included in the local taxable income is the relevant figure for measuring how 
much local tax was paid in respect of the PE’s GloBE Income.  


48. The second step is to determine the Main Entity’s tax liability arising from inclusion of the PE 
income. If the PE income inclusion is subject to Tax separate and apart from the other income of the Main 
Entity, the tax rate applicable to the included income can simply be multiplied by the amount of the income 
inclusion. If, on the other hand, the PE income inclusion is mixed with the Main Entity’s other income, the 
Main Entity’s pre-foreign tax credit tax liability on all the income needs to be determined and allocated 
between the PE income inclusion and the rest of the Main Entity’s taxable income. In many cases, a pro 
rata allocation will be appropriate. In cases where the PE income is mixed with other income, if the Main 
Entity’s total taxable income is less than the PE income inclusion, all of the pre-foreign tax credit liability is 
attributed to the inclusion. In other words, domestic losses and losses of other PEs allowed in the Main 
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Entity’s taxable income computation under a credit method are first used against domestic income and 
then applied to PE income inclusions. 


49. The third step is to determine the tax credit, if any, allowed in respect of Taxes paid by the PE. In 
many cases, the total credit allowed in respect of these income inclusions will be easily determinable from 
the Main Entity’s tax returns. In some cases, however, the creditable Taxes of PEs may be included in a 
broader base of foreign income that includes other foreign income of the Main Entity. In these cases, the 
amount of the foreign tax credit attributable to the PE income has to be determined based on the rules of 
the jurisdiction and using reasonable assumptions where necessary. 


50. The amount of Covered Taxes paid on PE income inclusions is the excess of the tax liability arising 
from the PE income inclusions over any credit allowed for the PE’s Taxes on its income. For example, 
Company A incurs Tax in its residence jurisdiction on its income and the income of its PE at 20%. PE 
incurs tax at 12% in its jurisdiction. PE earns 100 of income and incurs 12 of tax in Year 1. Company A 
includes all 100 of PE income and the pre-credit tax liability in its jurisdiction is 20. However, a foreign tax 
credit is applied to reduce the tax charge on the PE income to 8. In this example, the 8 of tax would be 
excluded from Company A’s Adjusted Covered Taxes and allocated to the PE because that is the actual 
liability with respect to the PE income. 


51. The foregoing three-step process determines the amount of Tax to exclude from the Main Entity’s 
Covered Taxes. Once that amount is determined, however, those Taxes have to be allocated to the 
jurisdiction of the relevant PEs if the Main Entity was subject to tax on the income of more than one PE. 
Generally, this will require the MNE to determine the pre-credit tax liability for each PE income inclusion 
and subtract the allowed credit for foreign taxes on each inclusion from the pre-credit tax liability. The rules 
of the Main Entity jurisdiction, including tax credit limitations, apply in making these determinations. For 
example, in many cases, Tax paid by the PE will be creditable only to the extent of tax liability arising from 
the income inclusion of that PE. In other words, cross-crediting of Taxes is not allowed. Under those 
circumstances, the amount of residual Tax (i.e. Tax in excess of the allowed credit for foreign taxes) on a 
particular PE income inclusion is easily determined by subtracting the allowed credit from the pre-credit 
tax liability on the income inclusion. In other cases, the creditable Taxes may be subject to limitations or 
cross-crediting may be allowed. In the case of credit limitations, the MNE Group will need to determine the 
allowed credit for foreign taxes on each PE income inclusion based on the rules of the jurisdiction, and 
where necessary make reasonable assumptions.  


52. Determining the amount of Tax paid on a PE income inclusion is more complicated when cross-
crediting is allowed because Taxes paid by one PE are allowed to reduce the tax liability arising in respect 
of other PE income inclusions. Cross-crediting means that the Tax paid with respect to an income inclusion 
from a low-taxed PE may not equal the pre-credit tax liability on the inclusion less the tax credit allowed 
for Taxes paid by that PE. Where cross-crediting is allowed, the Taxes paid in respect of an inclusion 
should be determined by subtracting the credit allowed for Taxes paid by the particular PE, and then further 
subtracting an appropriate amount of excess creditable Taxes paid by other PEs from the pre-credit tax 
liability of the PE. The appropriate amount of excess creditable taxes should be determined by allocating 
the total amount of excess creditable taxes among PE inclusions based on the relative residual tax liability 
due to each PE inclusion taking into account only creditable taxes paid by that PE (i.e. the liability after the 
credit for taxes paid by the PE but before excess credits are allocated). Allocating the excess creditable 
taxes based on relative residual tax liability determined based solely on the PE’s creditable taxes will 
ensure that the amount of the Main Entity’s Covered Taxes allocated to PEs does not exceed the amount 
of Taxes actually arising on the related income inclusions. Deferred tax liabilities with respect to PE income 
are allocated in the same manner. The rules with respect to the recognition of deferred tax liabilities are 
set forth in Article 4.4. 


53. In the case of a Flow-through Entity Article 4.3.2(a) allocates, in accordance with the allocation of 
GloBE Income or Loss pursuant to Article 3.5.1(a), the underlying taxes to the PE. If for instance the 
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Constituent Entity-owner of a Flow-through Entity (such as a partner of Tax Transparent Entity that is a 
partnership which is itself also a Constituent Entity) is required to pay the tax with respect to the income 
attributable to the PE due to the activities undertaken through a Tax Transparent Entity that tax is allocated 
pursuant to Article 4.3.2 (a) from the Partner to that PE. 


54. Recognizing that there is significant variation in how countries impose tax on PEs (including 
variation in the treatment of losses and foreign tax credits), as discussed in the first paragraph of the 
Commentary to this Article, the GloBE Implementation Framework includes the development of a common 
methodology to determine the amount of Covered Taxes allocated from a Constituent Entity to a PE in 
connection with specific country regimes. 


Paragraph (b) - Allocation from a Tax Transparent Entity to its Constituent Entity-owner 


55. Paragraph (b) allocates taxes in connection with the income of a Tax Transparent Entity that is 
allocated to a Constituent Entity-owner. Generally, Tax Transparent Entities are not subject to CIT in the 
jurisdiction where they are created. However, some Covered Taxes could be imposed at the sub-national 
level or local level on Tax Transparent Entities without causing them to be considered a tax resident of that 
jurisdiction. In other cases, the operations carried out through the Tax Transparent Entity could give rise 
to source taxation that could be borne by the Tax Transparent Entity.  


56. In most cases, where the Tax Transparent Entity is liable to Tax on net income in a jurisdiction it 
will be because the activities and operations of that Entity give rise to a PE in that jurisdiction (see 
paragraph (b) of the definition of PE in Article 10.1). In those cases, the appropriate portion of the income 
of the Tax Transparent Entity that is attributable to the PE is first allocated to the PE under Article 3.5.1(a). 


57. Consistent with Article 3.5.1(b), Covered Taxes that are not allocated to a PE will be assigned to 
the Constituent Entity-owners of the Tax Transparent Entity. Typically, this will mean that Covered Taxes 
imposed on a Tax Transparent Entity’s income (and not attributable to any PE) will be assigned to each 
Constituent Entity-owner in proportion to its share of the Tax Transparent Entity’s income. In the case of a 
Reverse Hybrid Entity, the income and Taxes would remain with the Entity itself and therefore, no allocation 
of Covered Taxes is needed in accordance with this paragraph.  


Paragraph (c) - CFCs 


58. Similar to the allocation to Permanent Establishments in paragraph (a), paragraph (c) allocates 
taxes imposed pursuant to a CFC Tax Regime. The same general process described in paragraph (a) 
above for allocating Covered Taxes imposed on the Main Entity in respect of a PE can also be applied by 
a Constituent Entity-owner in respect of a taxes arising under a CFC Tax Regime with the amount of any 
CFC Taxes included in the financial accounts of an direct or indirect Constituent Entity-owner on its share 
of the CFC’s income being allocated to such CFC, subject to the limitations of Article 4.3.3. 


Paragraph (d) - Hybrid Entities 


59. Paragraph (d) allocates Taxes of Constituent Entity-owners arising in connection with the income 
of Hybrid Entities. If a Constituent Entity-owner of a Hybrid Entity is located in a tax jurisdiction that imposes 
Tax on the owner’s share of the Hybrid Entity’s income under a fiscal transparency regime (see discussion 
in Commentary to Article 10.2), the Covered Taxes included in the financial accounts of the Constituent 
Entity-owner should be assigned to the Hybrid Entity. The same general process described in paragraph 
(a) above for allocating Covered Taxes imposed on the Main Entity in respect of a PE can be used to 
determine the amount of taxes allocated by a Constituent Entity owner to a Hybrid Entity, however any 
taxes allocated to a Hybrid Entity by a Constituent Entity-owner in respect of Passive Income are subject 
to limitation under Article 4.3.3, which is discussed further below. If the Constituent Entity-owner is subject 
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to a withholding tax or net basis taxes on distributions from the Hybrid Entity, such Taxes would also be 
allocated to the Hybrid Entity pursuant to paragraph (e). 


Paragraph (e) - Taxes on dividends and other distributions 


60. Paragraph (e) allocates taxes arising in connection with distributions between Constituent Entities. 
This includes withholding tax and net basis taxes incurred by direct Constituent Entity-owners on 
distributions by Constituent Entities in respect of their stock which are allocated to the distributing 
Constituent Entity. Withholding taxes are imposed under the laws of the distributing Constituent Entity and 
are collected at the source, but the income tax is the legal liability of the Constituent Entity-owner. The rule 
applies to Taxes with respect to any type of distribution with respect to the stock of the distributing 
Constituent Entity. Thus, the rule also applies to Taxes in respect of a distribution that does not meet the 
definition of a dividend for tax purposes in the recipient jurisdiction or that would not be considered a 
distribution of retained earnings under the UPE’s financial accounting standard. 


61. In many cases, the distributing Constituent Entity is the Constituent Entity that originally earned 
the income. In other cases, the distributing Constituent Entity will be a direct or indirect shareholder of the 
Constituent Entity that originally earned the income. Ideally, Covered Taxes incurred by Constituent 
Entities with respect to distributions should be assigned to the tax jurisdiction of the Constituent Entity that 
originally earned the underlying income. However, tracking and tracing distributions through the ownership 
chain would be extremely complex and burdensome, particularly where an entity controls multiple 
Constituent Entities. Accordingly, paragraph (e) provides that such Taxes should be assigned to the 
jurisdiction of the immediate Constituent Entity that distributed the dividend that triggered the tax liability.  


Article 4.3.3 


62. Article 4.3.3 imposes a limitation on the “push-down” of Taxes from a Constituent Entity-owner 
that are attributable to Passive Income of the subsidiary Constituent Entity. This rule is designed to 
maintain the integrity of the jurisdictional blending rules in relation to mobile income. In the absence of 
Article 4.3.3, the rules in Article 4.3.2(c) and (d), which allocate Taxes paid by a Constituent Entity-owner 
under a CFC Tax Regime or in respect of a Hybrid Entity, would effectively blend the Taxes paid on that 
mobile income in the Constituent Entity-owner’s high tax jurisdiction with other income arising in the Low-
Tax Jurisdiction. Without the rule of Article 4.3.3, an MNE Group could shift mobile income from high-tax 
jurisdictions to Low-Tax Jurisdictions to reduce overall tax liability (including Top-up Tax liability) in the 
MNE Group.  


63. Under Article 4.3.3 the amount of Covered Taxes allocated pursuant to Articles 4.3.2(c) and (d) 
from a Constituent Entity-owner to a subsidiary in respect of Passive Income is limited to the lesser of the 
actual amount of Covered Taxes in respect of such Passive Income or the Top-up Tax Percentage that 
applies in the subsidiary jurisdiction, (determined without regard to the taxes to be pushed down to the 
subsidiary under the CFC Tax Regime or fiscal transparency rule), multiplied by the amount of the 
subsidiary’s Passive Income that is includible under the CFC Tax Regime or fiscal transparency rule. Any 
remaining Covered Taxes of the subsidiary Constituent Entity-owner incurred with respect to such Passive 
Income after the application of this Article are included in the Constituent Entity-owner’s Adjusted Covered 
Taxes. The practical effect of this rule is therefore to cap the total Covered Taxes on such passive income 
(including the taxes allocated to the subsidiary under the CFC or tax transparency regime) to the minimum 
rate.3 


Article 4.3.4 


64. Article 4.3.4 ensures that in cases where the GloBE Income of a PE is treated as GloBE Income 
of the Main Entity pursuant to Article 3.4.5, any Adjusted Covered Taxes associated with such income are 
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treated as Adjusted Covered Taxes of the Main Entity, in an amount not exceeding such income multiplied 
by the highest corporate tax rate on ordinary income in the jurisdiction. The highest corporate tax rate on 
ordinary income means the full marginal rate which a jurisdiction generally applies to categories of income 
which do not benefit from any exemption, exclusion, credit or other tax relief applicable to particular types 
of payments. This concept is further considered in paragraph 32 of the OECD’s 2015 Final Report on 
Action 2: Neutralising the Effects of Hybrid Mismatch Arrangements. This also does not include rates which 
are only applied to particular business sectors (OECD, 2015[5]). 


65. This situation arises after a loss of a PE has been treated as a loss of a Main Entity under 
Article 3.4.5. In most cases, there will not be Taxes in the location of the PE, either because the jurisdiction 
allows the PE to carry-forward its loss or, more rarely, because the PE is not subject to Tax in the 
jurisdiction. 


66. When a GloBE Loss of a PE is treated as an expense of a Main Entity under Article 3.4.5, any 
deferred tax asset established with respect to a tax loss of the PE jurisdiction shall not reduce the Adjusted 
Covered Taxes of the PE jurisdiction or the Main Entity jurisdiction. Conversely, when the deferred tax 
asset established by the PE reverses in the PE jurisdiction, the Adjusted Covered Taxes of the PE 
jurisdiction or Main Entity jurisdiction shall not be increased. Deferred tax attributes generated or used in 
the Main Entity jurisdiction with respect to a loss of the PE are available for use and remain subject to the 
other provisions of Chapter 4.  


Article 4.4 - Mechanism to address temporary differences 


67. Article 4.4 provides the mechanism to address temporary differences, which arise when income 
or loss is recognised in a different year for financial accounting and tax. The principal mechanism that the 
GloBE Rules use to address temporary differences is set forth in Article 4.4 and builds on deferred tax 
accounting, with key adjustments to protect the integrity of the GloBE Rules. An example of how Article 
4.4 uses deferred tax accounting to address timing differences is set out in the paragraph below. Company 
A is located in Country Z which imposes a 15% CIT. In the first Fiscal Year, Company A purchases Asset 
M for 100 that benefits from immediate expensing under the tax laws of Country Z, but that must be 
amortised over five years for financial accounting purposes. Company A earns 100 of operating income in 
that same Fiscal Year. For domestic tax purposes, Company A has no taxable income due to the 
immediate expensing of Asset M. However, for financial accounting and GloBE purposes, Company A has 
80 of income (100 of operating income, less 20 of amortisation). Absent Article 4.4.1, Top-up Tax of 12 
would be due in the first Fiscal Year, given the 80 of income with no tax paid. However, Article 4.4.1 
operates to adjust for this timing difference by permitting the deferred tax assets and liabilities of Company 
A to be taken into account. The temporary difference amount is 80 (i.e., the amount of income that is GloBE 
Income in the current Fiscal Year and that will reverse as the asset is amortised for financial accounting 
purposes over the next four years). To prevent this timing difference from resulting in Top-up Tax, 80 of 
GloBE Income should be sheltered by the Article 4.4 rules. Accordingly, the Article 4.4.1 rules, following 
standard tax accounting principles, will permit a deferred tax liability to be recognised in the first Fiscal 
Year of 12, which provides shelter for 80 of GloBE Income at the 15% Minimum Rate. 


68. While Article 4.4 uses existing deferred tax accounts maintained by MNE Groups to the greatest 
extent possible to simplify compliance, certain adjustments are required to protect the integrity of the GloBE 
Rules. These adjustments include using the lower of the Minimum Rate or the applicable tax rate to 
calculate deferred tax assets and liabilities in order to prevent deferred tax amounts from sheltering 
unrelated GloBE Income. The rules also require the recapture of certain amounts claimed as deferred tax 
liabilities that are not paid within five years. Exceptions are provided for the most common and material 
book to tax differences when they relate to substance in a jurisdiction or are not prone to taxpayer 
manipulation. These amounts do not require monitoring for recapture.  
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Article 4.4.1 


69. Article 4.4.1 establishes the Total Deferred Tax Adjustment Amount for a Constituent Entity, which 
is an amount that is added to the Adjusted Covered Taxes of a Constituent Entity for a Fiscal Year under 
Article 4.1.1(b). The Total Deferred Tax Adjustment Amount adjusts the Covered Taxes of a Constituent 
Entity to take certain deferred tax assets and liabilities into account in order to address the impact of 
temporary differences. 


70. The starting point for the Total Deferred Tax Adjustment Amount is the amount of deferred tax 
expense accrued in the financial accounts of a Constituent Entity if the applicable tax rate is below the 
Minimum Rate or, in any other case, such deferred tax expense recast at the Minimum Rate. Deferred tax 
expense for the Fiscal Year is comprised of the net movement in deferred tax assets and liabilities between 
the beginning and end of the Fiscal Year. When established, deferred tax assets are recorded as negative 
tax expense (i.e., income tax benefit) whereas deferred tax liabilities are recorded as tax expense. Note 
that the recast of deferred tax expense may either be performed on an item-by-item basis or in the 
aggregate for all items recorded at the same rate, as the result should remain unchanged. When a deferred 
tax asset or deferred tax liability reverses it will reverse at the same amount and rate at which it has been 
recorded. A reversal of a deferred tax liability is negative deferred tax expense, whereas the reversal of a 
deferred tax asset equates to deferred tax expense. The applicable tax rate is the tax rate at which the 
deferred tax item is recorded. For example, if a deferred tax liability of 20 is recorded with respect to income 
of 100, the applicable tax rate is 20% (i.e., the tax imposed on an item of income divided by that item of 
income). This rate is higher than the Minimum Rate and would thus be recast at the Minimum Rate. For 
example, if the CIT rate in Country Z in the example in the introduction to the Article 4.4 Commentary was 
30%, then the rules in Article 4.4.1 would still only recognise a deferred tax liability of 12 (i.e. 80 of additional 
income multiplied by the 15% Minimum Rate) in the first Fiscal Year. When such deferred tax liability 
reverses, the amount of the reversal will be 12. 


71. To the extent deferred tax assets exceed deferred tax liabilities, deferred tax expense will be 
negative (i.e., an asset in lieu of a liability). This amount is typically accrued with respect to the applicable 
domestic tax rate (i.e., the tax rate in a jurisdiction which applies to the item of income with respect to which 
the deferred tax item is recorded) in a jurisdiction in order to adjust for timing differences between financial 
accounting recognition and domestic tax recognition. In order to use the accounts to adjust for timing 
differences under the GloBE Rules, the deferred tax assets and liabilities must be recast with reference to 
the Minimum Rate to the extent they have been recorded at a rate in excess of the Minimum Rate.  


Paragraph (a) 


72. Paragraph (a) of Article 4.4.1 excludes from the Total Deferred Tax Adjustment Amount, the 
amount of deferred tax expense with respect to any items that are excluded from the computation of GloBE 
Income or Loss under Chapter 3. This paragraph operates to prevent taxes associated with items not 
includible in the calculation of GloBE Income or Loss from being used to increase the amount of Adjusted 
Covered Taxes, resulting in an overstatement of the jurisdictional ETR.  


73. For example, M Co is a Constituent Entity located in Country C which has a 15% corporate tax 
rate and subjects to tax Excluded Equity Gains and Losses. In a Fiscal Year, M Co incurs a GloBE Loss 
of (300) and an Excluded Equity Loss of (100). This Excluded Equity Loss is not included in the GloBE 
Income or Loss for Country C, because it is an Excluded Equity Loss. Accordingly, if there are no other 
differences between the GloBE base and the Country C tax base, the GloBE Loss for Country C is (300) 
whereas the domestic tax loss for Country C is (400). A deferred tax asset of 60 is established, however, 
for GloBE purposes only 45 may be taken into account since 15 of deferred tax asset relates to the 
Excluded Equity Loss of 100. 
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74. For example, if a Constituent Entity generates a deferred tax asset with respect to income excluded 
from the computation of GloBE Income or Loss, the deferred tax asset cannot subsequently be used to 
increase the amount of Adjusted Covered Taxes since the tax was paid with respect to an item outside of 
the GloBE base. 


Paragraph (b) 


75. Paragraph (b) operates to exclude deferred tax expense that relates to Disallowed Accruals and 
Unclaimed Accruals from the Total Deferred Tax Adjustment Amount. These terms are further explained 
in the Commentary on Article 4.4.6 and Article 4.4.7. The principal reason for excluding such amounts until 
paid is the speculative nature as to whether such amounts will be actually paid in the case of a Disallowed 
Accrual, or when the amounts will be paid in the case of an Unclaimed Accrual. The Commentary to 
Article 4.1.3 Paragraph (d) sets out the basis for the exclusion of current tax expense that relates to 
uncertain tax positions. 


Paragraph (c) 


76. To prevent distortions, paragraph (c) excludes valuation adjustments or accounting recognition 
adjustments with respect to deferred tax assets. When it is not probable that taxable profit will arise in the 
future against which all or part of a domestic tax loss can be applied, a valuation allowance or accounting 
recognition adjustment is generally required for financial accounting purposes. This valuation allowance or 
accounting recognition adjustment is applied to the extent of the loss that is not forecast to be usable. 
When an accounting recognition adjustment is recorded, the deferred tax asset is not recorded as a 
deferred tax asset in the financial statements to the extent it is not forecast to be usable in the future. When 
accounting rules require a valuation allowance, the deferred tax asset associated with the domestic tax 
loss is recorded in the financial statements as a deferred tax asset, however, an offsetting liability is 
recorded as a valuation allowance to the extent of the deferred tax asset that is not forecast to be usable. 
If financial forecasts change in a future period and it becomes probable that taxable profit will arise in 
current period or a future period, the accounting recognition adjustment or valuation allowance is reversed 
in the period in which the forecast changes. 


77. Because the generation of deferred tax assets reduces Adjusted Covered Taxes, it is necessary 
to ensure that a deferred tax asset relating to a domestic tax loss is recorded in the same year as such 
loss for GloBE purposes. Accordingly, the rule in paragraph (c) ensures that the deferred tax asset is 
recorded for GloBE purposes in the same year as the economic loss which gave rise to such asset. 
Because valuation allowances and accounting recognition adjustments are disregarded under the GloBE 
Rules, a deferred tax asset will be recorded in respect of a domestic tax loss regardless of whether there 
is a forecast of probable future use of such attribute. As a result, a taxpayer may have recorded a GloBE 
deferred tax asset in respect of a carry-forward domestic tax loss that expires. A carry-forward loss cannot 
be used under domestic law when it is not available to offset domestic taxable income. The financial 
accounting rules treat deferred tax assets arising from domestic carry-forward losses as reversed when 
they are used to offset domestic taxable income. Therefore, such losses will not be available for use for 
GloBE purposes to the extent they cannot be used under domestic law. It follows that when a loss is not 
available for domestic law purposes, it cannot reverse under financial accounting rules, and therefore it 
will not be available for GloBE purposes to increase Adjusted Covered Taxes. 


78. In Year 1 a Constituent Entity incurs a GloBE Loss of (100) and a deferred tax asset of (15) is 
generated, however, financial forecasts indicate that the tax loss will not be used in the future. Accordingly, 
the benefit of this tax loss is not recorded due to valuation adjustments or accounting recognition 
adjustments. However, this is disregarded for GloBE purposes and the deferred tax asset is generated. In 
Year 2, the forecast changes and the valuation adjustment or accounting recognition adjustment is 
reversed. This is also disregarded for GloBE purposes. In Year 3, GloBE Income of 100 is generated and 
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the loss deferred tax asset is used and reversed. Absent the application of paragraph (c), in this example 
the deferred tax asset would have been generated in Year 2, reducing Adjusted Covered Taxes in a year 
in which there is no Net GloBE Income and Top-up Tax would have otherwise arisen under Article 4.1.5. 


Paragraph (d) 


79. Paragraph (d) excludes the amount of deferred tax expense that results from a change in the 
applicable domestic tax rate. This amount is excluded because amounts accrued in this respect are simply 
changes to amounts already accrued and should not be taken into account as additional Covered Taxes 
in a Fiscal Year. For example if additional deferred tax expense comes through the financial statements 
because a tax rate has increased from 10% to 15%, this amount should not be added to Covered Taxes 
since it does not relate to GloBE Income in the current Fiscal Year. Articles 4.6.2 and 4.6.3 provide rules 
that govern how domestic tax rate changes are taken into account for GloBE purposes to ensure 
appropriate credit is given for tax paid.  


Paragraph (e) 


80. Finally, paragraph (e) excludes the deferred tax benefit with respect to the generation of tax credits 
as well as the deferred tax expense with respect to the use of tax credits. A tax credit is an amount that 
taxpayers can subtract directly from taxes owed to a government. They differ from deductions, which 
reduce the amount of taxable income. Instead, they directly reduce the amount of tax owed. One example 
of a tax credit is an investment tax credit whereby the government provides the taxpayer that incurs certain 
qualifying expenditure with a reduction in a future tax payable that is calculated as a percentage of the 
expenditure incurred. A tax credit under paragraph (e) includes tax credits granted in a jurisdiction due to 
a tax liability imposed in another jurisdiction or imposed on profits distributed by another entity such as 
foreign tax credits. Tax credits are excluded from the Article 4.4.1 Total Deferred Tax Adjustment amount 
because the inclusion of such amounts could lead to distortions in GloBE results. Note that Qualified 
Refundable Tax Credits are addressed separately in Article 4.1.2.  


81. Because the generation and use of tax credits is excluded from the Total Deferred Tax Adjustment 
Amount, any movement in deferred tax expense arising from the generation and use of such tax credits is 
excluded from the computation of Adjusted Covered Taxes. For example, when an excess foreign tax 
credit carry-forward is generated, the deferred tax asset associated with such carry-forward will not reduce 
Adjusted Covered Taxes since it is excluded from the Total Deferred Tax Adjustment Amount under Article 
4.4.1(e). Conversely, when such foreign tax credit carry-forward is used in a subsequent Fiscal Year, the 
use of such deferred tax asset will not result in an increase to Adjusted Covered Taxes for the same 
reason. This results in the same outcome as if no deferred tax asset for the carry-forward of a foreign tax 
credit was recorded at all. 


82. Because deferred tax assets arising from the generation of tax credits are excluded from the Total 
Deferred Tax Adjustment Amount and will not reduce Adjusted Covered Taxes, the generation of tax 
credits should not give rise to Top-up Tax under Article 4.1.5.4 


Article 4.4.2 


83. Article 4.4.2 provides for certain adjustments to the Total Deferred Tax Adjustment Amount. The 
first adjustment in paragraph (a) operates to take into account any Disallowed Accrual or Unclaimed 
Accrual that has been paid during the Fiscal Year. As discussed in the Article 4.4.1 Commentary, such 
amounts were not taken into account when generated due to the speculative nature of when and whether 
such Taxes would be paid. However, once such Taxes are paid it is appropriate to take them into account 
for GloBE purposes. Although the tax paid will be included in current taxes, this may be offset by the 
decrease in the deferred tax liability, to the extent the deferred tax liability is included in the Total Deferred 
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Tax Adjustment Amount, and therefore in Adjusted Covered Taxes. As a result, it is necessary to include 
an amount in the Total Deferred Tax Adjustment Amount to ensure there is no net movement in the Total 
Deferred Tax Adjustment Amount in order to ensure that the tax is taken into account for GloBE purposes. 
Because Article 4.4.1(b) excludes the movement in deferred tax expense with respect to Disallowed 
Accruals, the decrease in deferred tax liability when a Disallowed Accrual reverses should be excluded 
from the Total Deferred Tax Adjustment Amount. Therefore, the amount that reverses with respect to a 
Disallowed Accrual need not be added under Article 4.4.2(a) since that amount is already accounted for in 
current tax expense without an offsetting deferred tax liability reversal for GloBE purposes. However, while 
the exclusions of deferred tax expense in Article 4.4.1 apply equally to exclude both increases and 
decreases in deferred tax expense, an Unclaimed Accrual is defined solely by reference to an increase in 
a deferred tax liability, and thus any subsequent decrease will not be captured by the exclusion in Article 
4.4.1(b), making the rule in Article 4.4.2(a) necessary for Unclaimed Accruals.  


84. Paragraph (b) permits the addition of Recaptured Deferred Tax Liabilities that have been paid 
during the Fiscal Year. As discussed in greater detail in the Commentary to Article 4.4.4., certain amounts 
claimed as Adjusted Covered Taxes must be recaptured if not paid within the time limit set forth in Article 
4.4.4. Subparagraph (b) permits taking these previously recaptured Adjusted Covered Taxes into account 
when such amounts are paid. 


85. Paragraph (c) provides for the generation of a deemed deferred tax asset when a deferred tax 
asset should have been generated but was not due to the recognition criteria not being met. This rule is a 
corollary to the rule in Article 4.4.1(c) that disregards valuation adjustments or accounting recognition 
adjustments. However, in some cases the deferred tax asset may not be recorded in the first place due to 
the criteria not being met. This subparagraph provides for the generation of the deferred tax asset for 
GloBE purposes in the year of the loss and the rule in Article 4.4.1(c) then subsequently disregards the 
generation of such deferred tax asset in subsequent years when the recognition criteria is met. This aligns 
the generation of the attribute with the loss to ensure that Top-up Tax is not triggered under Article 4.1.5 
simply due to the fact that the recognition criteria has not been met. This is illustrated by the following 
example. 


86. In Year 1, Constituent Entity A generates a GloBE Loss and local tax loss of (100). No deferred 
tax asset is generated for financial accounting purposes because the recognition criteria have not been 
met (i.e., there is no forecast of future profits). The application of this subparagraph (c) results in the 
generation of a deferred tax asset of 15 in Year 1 (this represents the DTA that would have otherwise been 
recorded at the Minimum Rate). In Year 2, Constituent Entity A does not earn taxable income or GloBE 
Income or Loss, however, the future forecasts change and the DTA of 15 is recorded for financial 
accounting purposes because the recognition criteria are met. This is disregarded under Article 4.4.1(c). 
In Year 3, the Constituent Entity earns GloBE Income of 100 and applies its domestic tax loss carry-
forward. The DTA of 15 is applied in Year 3. 


Article 4.4.3 


87. Article 4.4.3 provides that when a deferred tax asset has been recorded at a rate lower than the 
Minimum Rate that such asset may be recast at the Minimum Rate when the asset is attributable to a 
GloBE Loss. This rule preserves the basic tenet that a GloBE Loss of EUR 1 should offset GloBE Income 
of EUR 1. For example, if a loss deferred tax asset was recorded at a 5% rate, a GloBE Loss of 100 would 
result in a deferred tax asset of 5. When 100 of income is subsequently earned, the deferred tax asset of 
5 reverses and is added to Covered Taxes through the Total Deferred Tax Adjustment Amount. Absent a 
recast at the Minimum Rate, Top-up Tax of 10 would be due when 100 of income is subsequently earned. 
However, permitting a recast of the GloBE Loss at the Minimum Rate (i.e., increasing the value of the 
deferred tax asset recorded from 5 to 15 in respect of the GloBE Loss) prevents this outcome and provides 
that a loss of 100 shelters 100 of income. 
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88. To the extent an amount is recast at the Minimum Rate under Article 4.4.3, the recast must be 
done in the Fiscal Year in which the loss becomes a GloBE Loss to prevent distortive outcomes. For 
example, recasting in a year after the GloBE Loss is incurred could result in such recast resulting in 
additional Top-up Tax under the operation of Article 4.1.5. To the extent a deferred tax asset is increased 
by operation of this rule, it follows that like the generation of an actual deferred tax asset, that the Total 
Deferred Tax Adjustment Amount is decreased by the amount of incremental deferred tax asset generated. 


Article 4.4.4  


89. The recapture rule for categories of deferred tax liabilities that do not reverse within a specified 
period of time is set forth in Article 4.4.4. Unlike Recapture Exception Accruals, which are defined in Article 
4.4.5, and discussed in further detail below, deferred tax liabilities recorded in other categories that do not 
reverse within the five Fiscal Years must be recaptured in the Fiscal Year in which the increase in the 
Recaptured Deferred Tax Liability was originally included in the Total Deferred Tax Adjustment Amount. 
This rule ensures that deferred tax liabilities recorded with respect to categories that do not relate to specific 
policy allowed categories are actually settled within the required period of time.  


90. Each item of deferred tax expense for a Constituent Entity that is not in a category that meets the 
Recapture Exception Accrual definition should be tested in each Fiscal Year for recapture as necessary 
under the mechanics of Article 4.4.4. For example, in Year 0 a Constituent Entity reports an amount as a 
deferred tax liability and includes that amount in Adjusted Covered Taxes. The category of income to which 
the deferred tax liability relates is not listed in Article 4.4.5 as a Recapture Exception Accrual. In Year 5, 
which is five subsequent Fiscal Years after the amount was claimed, the deferred tax liability has not 
reversed and is subject to recapture as a Recaptured Deferred Tax Liability. Accordingly the Year 0 Top-
up Tax calculation must be recalculated under Article 5.4, having removed such amount.  


Article 4.4.5 


91. The Recapture Exception Accrual rule, which provides categories of deferred tax liabilities that do 
not need to be monitored for recapture under Article 4.4.4, is set forth in Article 4.4.5. The list of Recapture 
Exception Accruals sets out the temporary differences that are both common in Inclusive Framework 
jurisdictions and that are generally material to MNE Groups. Such temporary differences are typically tied 
to substantive activities in a jurisdiction or are differences that are not prone to taxpayer manipulation. 
Accordingly, to reduce compliance burdens, these low-risk items that are certain to reverse over time are 
not required to be monitored under the rules in Article 4.4.4 for recapture. 


Paragraph (a) 


92. The inclusion of cost recovery allowances in paragraph (a) of Article 4.4.5 with respect to tangible 
assets reflects the principle that accelerated depreciation and immediate expensing regimes are common 
in Inclusive Framework jurisdictions and that such timing differences are certain to reverse over the life of 
an asset. Absent the rule in paragraph (a) of Article 4.4.5, the recapture mechanism in Article 4.4.4 could 
serve to disgorge the benefit of such regimes and result in the distortion of jurisdictional ETRs for assets 
that have a lifespan longer than the time period set forth in Article 4.4.4.  


93. Generally, tangible assets consist of property that is classified as Property, Plant, and Equipment 
or Stockpiles for financial accounting purposes. Property, Plant and Equipment are included as assets on 
the balance sheet if they are tangible items that are held for use in the production or supply of goods or 
services, for rental to others, or for administrative purposes and are expected to be used during more than 
one period.  


94. Tangible assets also include natural resources, such as mineral deposits, timber, oil and gas 
reserves, and exploration and evaluation assets. If natural resources are eligible for an accelerated cost 
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recovery method, or other treatment in respect of associated costs that results in timing differences 
between tax and accounting, paragraph (a) also applies to the corresponding timing differences. For 
purposes of this paragraph, whether an asset constitutes tangible property should be evaluated under the 
accounting standard used to determine the Financial Accounting Net Income or Loss of the Constituent 
Entity. Furthermore, the rule is intended to apply to deferred tax liabilities arising in connection with 
differences in capitalized costs associated with the particular asset. Thus, if the relevant financial 
accounting rules require capitalization of a broader range of costs than the relevant tax accounting rules, 
the associated deferred tax liabilities are treated as Recapture Exception Accruals. Similarly, if costs such 
as mine or oil and gas exploration and development costs that are deducted as incurred or amortised over 
a brief period for tax purposes and capitalised into the natural resource asset for accounting purposes, the 
associated deferred tax liabilities are treated as Recapture Exception Accruals.  


95. Paragraph (a) also applies in the case where a tangible asset has been leased. Generally for 
financial accounting purposes, a lease is treated as a right of use that is depreciated and a lease liability 
(an obligation to make future lease payments). Upon initial recognition, the right to use the asset and the 
lease liability are equal and offsetting and as such there will be no net deferred tax asset or liability. Timing 
differences arise because when for local tax purposes, the treatment of leased assets differs from 
accounting such that lease payments are treated as deductible operational expenses. When such timing 
differences arise, paragraph (a) provides that they are not subject to the recapture rule set forth in Article 
4.4.4.  


Paragraph (b) 


96. Paragraph (b) includes the cost of a licence or similar arrangement from the government, such as 
a lease or concession, for the use of immovable property or the exploitation of natural resources, where 
this entails significant investment in tangible assets. A right to use immovable property includes licenses 
for the right to use radio spectrum for telecommunications services. When the right also imposes an 
obligation to incur significant investment in tangible assets, the cost will be within paragraph (b). Thus, 
where there are differences between the relevant financial accounting rules and the relevant tax accounting 
rules regarding the timing of recognition of the cost of the licence or similar arrangement or related costs, 
or the accounting rules require capitalization of a broader range of such costs, the associated deferred tax 
liabilities are treated as Recapture Exception Accruals. For example, local tax laws may require the 
amortisation of a radio spectrum license over a fifteen year period, whereas for financial accounting 
purposes the useful life of such asset has been determined to be twenty years. 


Paragraph (c) 


97. Research and development expenses are included in paragraph (c) of Article 4.4.5, given that tax 
rules in Inclusive Framework jurisdictions generally permit the deduction of research and development 
costs, whereas some of such costs may be capitalised for financial accounting purposes. Adhering to the 
financial accounts with respect to the capitalisation of research and development costs could lead to 
unintended outcomes, including increased pressure on the application of accounting standards and 
differences in treatment depending upon the accounting standard utilised. Accordingly, given the 
commonality of deductions in Inclusive Framework jurisdictions and the materiality of research and 
development expenses to MNE Groups, research and development expenses are included as a Recapture 
Exception Accrual. 


Paragraph (d) 


98. De-commissioning and remediation expenses are included in paragraph (d) of Article 4.4.5 as 
Recapture Exception Accruals. These costs include the costs a taxpayer will incur to de-commission 
certain types of assets upon reaching the end of their useful life and remediating the site environment. For 
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example, upon the end of the useful life of a nuclear power plant, the plant must be de-commissioned and 
environmental remediation will be required as part of the closure process. In order to reflect accurately the 
economic performance of an investment, accounting standards generally require the present value of 
anticipated de-commissioning costs to be capitalized and amortized over the life of the relevant asset. 
Such assets may include oil rigs, a well, a mine, or a power plant.  


99. For example, in the natural resource extractive business, future reclamation and other closure 
costs stemming from ongoing production of a natural resource are generally expensed as the extraction 
progresses, even though the costs may not be paid until after the mine or well is no longer productive. In 
some jurisdictions, however, these costs may not be deductible for tax purposes until the operation is de-
commissioned or the costs are paid. Some jurisdictions may allow a deduction based on contributions to 
a trust or similar fund that is created for purposes of funding the future reclamation or closure costs. The 
amount of these contributions may differ from the amount accrued as an expense in the financial accounts. 


100. Inclusive Framework jurisdictions generally allow the deduction of these de-commissioning and 
remediation costs that are expected to be incurred in the future, thus a commonality exists. De-
commissioning, closure, and remediation expenses are also material. For example, significant costs are 
incurred when a well is abandoned or a mine closed, which could be half a century or more after extraction 
begins. Including such costs in paragraph (d) of Article 4.4.5 avoids the unintended outcome of effectively 
denying a GloBE deduction for environmental and other clean up-costs. 


101. The rule in paragraph (d) of Article 4.4.5 does not give rise to GloBE policy risks, given the direct 
connection of the expense with substantive activities in a jurisdiction and the regulatory obligation to clean 
up site and de-commission assets. Further such timing differences are not prone to manipulation and are 
certain to reverse over a definite period. 


Paragraph (e) 


102. Fair value accounting on unrealised gains is included in paragraph (e) of Article 4.4.5 as a 
Recapture Exception Accrual. Some examples of fair value gains and losses for accounting purposes 
include increases in value of the investments assets of insurance companies or increases in the value of 
rights to timber held by a forestry company. Gains on such investments may not brought into account for 
tax purposes until such amounts have been realised through a sale or other disposition of the asset. The 
taxation of realised gains and losses is relatively common amongst Inclusive Framework jurisdictions and 
can give rise to temporary differences, which can often be material to MNE Groups, both in terms of amount 
and length of deferral. The Recapture Exception Accrual under this paragraph (e) only applies to the extent 
the fair value accounting is also applied for GloBE purposes. Therefore this paragraph would not apply to 
the extent the MNE Group had made an election under Article 3.2.5 in relation to such gains. 


Paragraph (f) 


103. Net gains of foreign currency exchange is taken into account in paragraph (f) of Article 4.4.5. 
Monetary items such as payables, receivables, and loans denominated in a foreign currency (i.e., different 
from the functional currency for financial accounting purposes of the Constituent Entity) are translated at 
the closing rate for accounting purposes, which is the spot exchange rate at the reporting date. These 
foreign exchange gains and losses are generally recognised in the financial accounting income of a 
Constituent Entity. Domestic tax laws, however, may not recognise these unrealised foreign exchange 
gains and losses until a realisation event occurs, such as a repayment of a loan.  


Paragraph (g) 


104. Insurance reserves are provided for in paragraph (g) of Article 4.4.5 as a Recapture Exception 
Accrual. Insurance companies generally collect premiums, invest such premiums, and pay claims with the 
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earnings. When a premium is collected, it is known that some portion of the premium and earnings on such 
premium will be needed to pay claims, generally in a subsequent period. Inclusive Framework jurisdictions 
generally allow a deduction with reference to the amount reserved for future claims, thus the full premium 
received is not subject to CIT. The amount allowed as a tax deduction is typically determined by reference 
to the amount of reserve requirements set by insurance regulatory agencies, which require insurance 
companies to hold a certain amount of assets in high-grade, liquid investments to ensure they can pay 
policyholder claims. Such regulatory capital requirements typically exceed accounting reserves by a 
significant amount. The difference between these accounting and tax reserves creates temporary 
differences that may be sustained over long periods, especially in the case of life insurance. 


105. Given the commonality of treatment in Inclusive Framework jurisdictions and the materiality of 
insurance reserve amounts, insurance reserves are treated as Recapture Exception Accruals. These 
amounts are not prone to manipulation given that the timing rules are governed by regulatory requirements 
and accounting rules. The amounts are also certain to reverse over a definite period. Absent the rule for 
insurance reserves, significant distortions would exist with respect to the ETR for insurance companies 
due to the material timing differences between accounting and tax treatment. 


106. The reference to deferred acquisition costs in Article 4.4.5(g) may include the recognition of items 
relating to in-force contracts (for example, as part of an insurance business acquisition), where the insurer 
is required to recognise the difference in the fair value of the acquired insurance contracts and insurance 
obligations assumed on acquisition. This item is commonly known as either value of business acquired, 
present value of in-force business, acquired value of in-force business, or value of business in-force, and 
may be recognised or disclosed together with another item, such as deferred acquisition costs, or as a 
separate item in financial statements for reporting purposes. In either case, to the extent recognised or 
disclosed, it is intended that Article 4.4.5(g) include such assets and liabilities. As is the case with deferred 
acquisition costs, this item is also amortised over a definite period, and can lead to material timing 
differences depending on local tax rules. It is similarly not prone to manipulation as timing of reversal of it 
is determined by accounting rules and local tax laws. The long-term nature of insurance contracts can also 
lead to significant timing differences, as a result of differences in tax rules and how insurance contracts 
are valued under different accounting standards. It is noted that recent changes to accounting standards 
may change how insurance contracts are measured and recognised and this includes for example how 
deferred acquisition costs may be referred to and recognised under such standards. Paragraph (g) of 
Article 4.4.5 shall be interpreted so as to accommodate these changes to the accounting standards as 
they apply to the items under paragraph (g).  


Paragraph (h) 


107. Paragraph (h) of Article 4.4.5 provides that deferred tax liabilities associated with gains from the 
sale of tangible property located in the same jurisdiction as the Constituent Entity that are reinvested in 
tangible property in the same jurisdiction shall be treated as Recapture Exception Accruals. Some Inclusive 
Framework jurisdictions permit a taxpayer to benefit from roll-over or deferral relief with respect to gain on 
the disposition of capital assets if reinvested into a replacement asset within a prescribed time period. The 
gain is not recognised but is treated as a reduction to the acquisition cost of the new asset, thereby 
preserving the gain for future taxation. Roll-over or deferral of gain treatment is equivalent to recognising 
the gain and then allowing an immediate expense of the same amount of the cost of the new asset. Thus, 
to the extent that the asset is depreciable for accounting purposes, the roll-over or deferral is akin to 
accelerated depreciation and immediate expensing. However, in the case of land, the temporary difference 
will not reverse until the land is sold and the gain is not rolled over to a new investment. Such difference is 
material and common in Inclusive Framework jurisdictions, having characteristics similar to accelerated 
depreciation. This is because the underlying expenditure is directly connected with investment in tangible 
assets and the difference will reverse over a definite period. Adherence to financial accounting treatment 
with respect to such property could lead to unintended outcomes including volatility in GloBE calculations. 
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Paragraph (i) 


108. Paragraph (i) of Article 4.4.5 provides that deferred tax expense resulting from a change in 
accounting principles with respect to the categories enumerated in paragraphs (a) through (g) also benefit 
from the Recapture Exception Accrual rule. For example, if a change in accounting principles or policies 
occurs, as described in IAS 8, in a Fiscal Year that results in additional deferred tax expense being accrued 
with respect to a previously recorded cost recovery allowance on tangible property, such accrual shall 
benefit from the Recapture Exception Accrual rule by virtue of the application of this paragraph (i) (IFRS 
Foundation, 2022[2]). 


Article 4.4.6 


109. The Disallowed Accrual rule is set forth in Article 4.4.6 and 4.4.1(b). This rule is intended to prevent 
accruals of tax with respect to uncertain tax positions and distributions from a Constituent Entity from being 
included in the Adjusted Covered Taxes amount until actually paid. 


110. Amounts accrued with respect to uncertain tax positions are disallowed, given the MNE Group’s 
determination (and possibly its explicit or implicit assertion to the relevant tax authority) that the Taxes are 
not owed and the high uncertainty with respect to whether such amounts will be paid in a future period. 
Although the precise criteria may differ under Acceptable Financial Accounting Standards, uncertain tax 
positions generally result when a Constituent Entity takes a filing position that is not more likely than not to 
be sustained upon examination. Financial accounting standards require that a reserve is established for 
such positions. If the filing position is sustained, the reserve is released. Given the nature of such accruals, 
these amounts may not be treated as Covered Taxes unless and until the amount is actually paid. 


111. Taxes levied upon distributions, such as withholding taxes and net basis taxes on dividends 
received, are generally imposed when an entity makes a distribution to its shareholder(s). Given that the 
MNE Group generally decides the timing of such distributions between Constituent Entities, it would be 
inappropriate to provide a current increase to Adjusted Covered Taxes for deferred tax amounts accrued 
in respect of distribution taxes.  


Article 4.4.7 


112. Article 4.4.7 provides a compliance simplification option with respect to the Article 4.4.4 recapture 
rule. This article permits a Constituent Entity to exclude from the Total Deferred Tax Adjustment Amount 
any deferred tax liability that is not expected to be paid within the time period set forth in Article 4.4.4. This 
simplification allows for the exclusion of deferred tax liabilities that are almost certain to require recapture, 
which reduces compliance monitoring such liabilities and recalculating Top-up Tax several years later. 


Article 4.5 - The GloBE Loss Election 


113. Article 4.5 provides an elective rule to effectively carry GloBE losses forward with a deemed 
deferred tax asset. When elected, Article 4.5 applies in lieu of the Article 4.4 modified deferred tax 
accounting rules. Accordingly, Article 4.5 is generally expected to be of greatest utility as a simplification 
in jurisdictions that do not impose a corporate income tax or impose one at a very low rate given that when 
the election is made, Article 4.4 no longer applies and temporary differences may result in Top-up Tax. 
However, the election may be made for any jurisdiction. 
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Articles 4.5.1 to 4.5.3 


114. Article 4.5.1 establishes a deemed deferred tax asset at the Minimum Rate when there is a Net 
GloBE Loss for a jurisdiction in a Fiscal Year. This GloBE Loss Deferred Tax Asset may be carried forward 
under Article 4.5.2 and used in any subsequent Fiscal Year in which there is GloBE Income for the 
jurisdiction under Article 4.5.3. When a GloBE Loss Deferred Tax Asset is used in a subsequent Fiscal 
Year, the amount of GloBE Loss Deferred Tax Asset is added to Covered Taxes under Article 4.1.2. For 
example, if a Constituent Entity is located in a country that does not impose a CIT, an election under Article 
4.5 would provide a GloBE Loss attribute at the Minimum Rate for economic losses incurred that otherwise 
would not have a corresponding deferred tax asset due to the lack of a domestic CIT. While Article 4.5 
provides for an indefinite carry-forward, domestic law in certain circumstances may limit the practical 
application of the GloBE Loss DTA after a certain period of time. For example, a jurisdiction may prevent 
a taxpayer from claiming the benefit of a carry-forward loss unless they can meet certain record keeping 
and evidential requirements. 


Article 4.5.4 


115. Article 4.5.4 sets out the transition rule that is applicable if the GloBE Loss Election is subsequently 
revoked. This article requires that any remaining GloBE Loss Deferred Tax Asset be reduced to zero upon 
transition. This adjustment is required because when a jurisdiction is transitioned to the modified deferred 
tax accounting method set out in Article 4.4, the historic deferred tax assets and liabilities will be taken into 
account as if they had been calculated under Articles 4.4 and 9.1 for the prior Fiscal Years. Allowing the 
GloBE Loss Deferred Tax Asset to be carried forward into these subsequent Fiscal Years would potentially 
permit double benefit for losses and other distorted outcomes. 


Article 4.5.5 


116. Article 4.5.5 provides that the GloBE Loss Election must be filed with the GloBE Information Return 
of the MNE Group filed for the first Fiscal Year in which the MNE Group has a Constituent Entity located 
in the jurisdiction for which the election is made and that such election cannot be made for a jurisdiction 
with an Eligible Distribution Tax System as defined in Article 7.3. Because the GloBE Loss Election can 
only be filed with the first GloBE Information Return of the MNE Group that includes the jurisdiction for 
which the election is made, the GloBE Loss Election is an election that may only be made once. This rule 
is required to limit the applicability of Article 4.5.1 such that it provides a relief mechanism or simplification 
for jurisdictions where an MNE Group decides that an election is necessary, but also does not allow for 
manipulation or distortions by shifting into and out of the election over time. Further, permitting a deemed 
deferred tax asset for losses in jurisdictions with an Eligible Distribution Tax System as defined in Article 
7.3 would result in an overstated ETR in such jurisdictions, given that distribution tax is only applicable 
when positive earnings are distributed.  


117. Because the GloBE Loss Deferred Tax Asset is a jurisdictional attribute of the MNE Group, 
pursuant to Article 6.2.1(f), it does not transfer with a Constituent Entity in the event such entity leaves the 
MNE Group. Accordingly, when a Constituent Entity has been acquired from another MNE Group, whether 
such MNE Group has or has not made a GloBE Loss Election will not be relevant or taken into account for 
purposes of the acquiring MNE Group. Note that to the extent all Constituent Entities in a jurisdiction are 
transferred, the GloBE Loss Deferred Tax Asset remains with the transferor MNE Group despite the fact 
that it no longer has Constituent Entities in such jurisdiction. For example, MNE Group 1 has made a GloBE 
Loss Election with respect to Country A and then sells Constituent Entity Z, which is located in Country A, 
to MNE Group 2. MNE Group 2 will not acquire any GloBE Loss Deferred Tax Asset with respect to the 
acquisition of Constituent Entity Z and the GloBE Loss Election made by MNE Group 1 has no impact on 
MNE Group 2. MNE Group 2 may still elect the GloBE Loss Election for Country A with its first GloBE 
Information Return that includes Country A if it so desires.  
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Article 4.5.6 


118. Article 4.5.6 provides a special rule for Flow-through Entities that are the UPE of an MNE Group 
that is made independently of an Article 4.5 election for any jurisdiction. Such entities may make a GloBE 
Loss Election under Article 4.5 and when the election is made, the GloBE Loss Deferred Tax Asset is 
calculated for the UPE in accordance with Articles 4.5.1 through 4.5.5. This special GloBE Loss Deferred 
Tax Asset is calculated solely with reference to the GloBE Loss of the Flow-through Entity after reduction 
in accordance with Article 7.1.2 to ensure losses that flow through to share-holders are not double counted. 
This GloBE Loss remains with the Flow-through Entity that is a UPE and can only be used to offset future 
GloBE Income of such UPE. Accordingly, because other entities are not aggregated with the Flow-through 
Entity that is a UPE for purposes of calculating the GloBE Loss, this election is made with respect to only 
the Flow-through Entity that is the UPE. Note that other entities are not aggregated with the Flow-through 
Entity that is a UPE even if a GloBE Loss Election has been made for the jurisdiction in which the UPE is 
located. 


Article 4.6 - Post-filing Adjustments and Tax Rate Changes 


119. Article 4.6 governs adjustments to amounts of Covered Taxes incurred with respect to a jurisdiction 
after the GloBE Information Return for the period has been filed. An MNE Group’s liability for Covered 
Taxes may increase or decrease for various reasons, such as a change in the amount of income 
recognised for local tax purposes due to an examination of the tax returns by the tax authority of a 
jurisdiction or a review of the tax returns by the Entity’s management or tax advisers. In addition, the liability 
for Covered Taxes may increase or decrease due to errors or more accurate estimates of the tax liability 
after the GloBE Information Return is filed. Increases would normally result in additional tax expense and 
decreases would normally result in a refund of tax (either in cash to, or as a reduction of another tax liability 
of, the taxpaying entity or its shareholders) after the GloBE Information Return for the relevant year was 
filed. These changes to accrued tax expense may have impacted the MNE Group’s Top-up Tax liability 
with respect to a preceding Fiscal Year. In other words, if the final tax liability in a jurisdiction had been 
correctly determined when the GloBE Information Return was filed, the shareholder may have computed 
a different ETR and possibly paid more or less Top-up Tax and may have established a larger or smaller 
deferred tax liability or asset in that Fiscal Year. 


Article 4.6.1 


120. Article 4.6.1 permits the MNE Group to treat increases to liabilities for Covered Taxes in previous 
Fiscal Years as current year tax increases for purposes of the GloBE Rules. Similarly, an immaterial 
decrease for Covered Taxes may be treated as a reduction to Covered Taxes in the current Fiscal Year. 
While treating such post-filing adjustments to a tax liability in the current year is not as accurate as 
recalculating the GloBE tax liability or potential GloBE tax liability with respect to the relevant Fiscal Years, 
it significantly simplifies the computation of Top-up Tax under the GloBE Rules. And these adjustments 
generally are not the types of adjustments that avoid Top-up Tax liabilities that might have arisen in 
previous years. Increases to Covered Taxes are only taken into account in the current Fiscal Year. This 
has the effect that refunds of Top-up Tax paid with respect to prior Fiscal Years will not occur under the 
operation of Article 4.6.1. 


121. In contrast, Article 4.6.1 generally requires a re-computation of the ETR and Top-up Tax for the 
Fiscal Year to which the tax adjustment relates in the case of a decrease in Covered Taxes. However, a 
taxpayer may elect to include an immaterial decrease in the current Fiscal Year. An immaterial decrease 
in Covered Taxes is an aggregate reduction that is less than EUR 1 million in the Adjusted Covered Taxes 
determined for the jurisdiction for a Fiscal Year. The immateriality of an adjustment is determined for each 
Fiscal Year by reference to the aggregate increase or decrease in Covered Taxes for each Fiscal Year. 
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Adjustments for material decreases must be made in respect of the relevant previous Fiscal Year to which 
the tax adjustment relates because the over-statement of Covered Taxes may have avoided Top-up Tax 
in that year and simply reducing Covered Taxes in the current year may not effectively recapture the 
avoided Top-up Tax.  


122. This rule is linked to Article 3.2.1(h) which generally provides that a correction of an error in the 
computation of GloBE Income or Loss for a previous Fiscal Year is taken into account in the current year 
as additional income or expense. However, under Article 4.6.1, if the error affected taxable income for a 
jurisdiction and results in a material decrease in Covered Taxes for a previous Fiscal Year, the correction 
is taken into account in the relevant prior year, subject to the limitations described above. These rules 
ensure that the GloBE Income or Loss and the Covered Taxes associated with such amount are taken into 
account in the ETR and Top-up Tax computations for the same Fiscal Year to avoid a distorted result.  


123. Thus, when the correction of an error in the determination of a liability for Taxes in a particular 
jurisdiction results in a material decrease in the tax liability, the MNE Group must do two things to properly 
apply Article 3.2.1(h) and Article 4.6.1. First, the MNE Group must determine if the error in the tax 
computation was due to an error in the computation of taxable income and whether there was a 
corresponding error in the computation of the relevant Constituent Entity’s Financial Accounting Net 
Income or Loss. If so, both the Taxes and the GloBE Income or Loss for the prior year are re-determined. 
Second, the ETR and Top-up Tax for the prior year must be re-determined based on the re-determined 
Taxes and GloBE Income or Loss (if also adjusted) in order to determine if there is any Additional Top-up 
Tax for the jurisdiction pursuant to Article 5.4.1. If that re-determination results in Additional Top-up Tax, 
such tax is included in the jurisdictional Top-up Tax computation pursuant to Article 5.2 in the Fiscal Year 
of the re-determination; the MNE Group does not amend its GloBE Information Return or any tax returns 
filed in association with the GloBE Rules for the year to which the adjustment relates. Corrections that do 
not arise from a material decrease in tax liability are taken into account in the computation of the ETR and 
Top-up Tax prospectively pursuant to Article 4.6.1 and Article 3.2.1(h). As discussed in the previous 
paragraphs, a re-determination may only be carried back to the extent it does not result in a refund of Top-
up Tax. To the extent a re-determination would otherwise result in a refund of Top-up Tax, such re-
determination is taken into account in the re-determination year (i.e., the current Fiscal Year). Note that 
under Article 4.6.1 a Filing Constituent Entity may make an Annual Election to treat immaterial decreases 
in Covered Taxes as an adjustment to Covered Taxes in the re-determination year (i.e., the Fiscal Year in 
which the adjustment is made). 


124. Article 4.6.1 also applies when a domestic tax loss is carried-back to a prior Fiscal Year. When a 
tax loss is carried-back, a refund of tax for a prior Fiscal Year is issued in the current Fiscal Year. This 
refund is a decrease to Covered Taxes for a prior Fiscal Year and therefore falls within the scope of Article 
4.6.1 as an adjustment to a Constituent Entity’s liability for Covered Taxes for a previous Fiscal Year.  


125. The refund of Covered Taxes relating to the prior year must be matched with a corresponding 
adjustment to reflect a carry back of the domestic tax loss that results in outcomes that are consistent with 
the treatment of carry-forward losses. IF members have agreed that, in the case of a loss carry-back under 
local law, the domestic tax loss shall be treated as giving rise to a deferred tax asset in the same manner in 
which it would have under the GloBE Rules had the loss been set up as a carry-forward. Accordingly, unless 
the refund is immaterial as defined in Article 4.6.1 and the Filing Constituent Entity has elected to take such 
amount into account in the current Fiscal Year, a deemed deferred tax asset shall be established in the year 
the domestic tax loss is incurred. The amount of this deferred tax asset shall be the amount that would 
otherwise have been recognised in the financial accounts had the deferred tax asset been eligible to be 
carried-forward and capped at an amount equal to the domestic tax loss multiplied by the Minimum Rate. 
Through the operation of Article 4.4, this recognition of this deferred tax asset will reduce Adjusted Covered 
Taxes in the Fiscal Year in which the loss is generated. This deferred tax asset shall be treated as reversed, 
thereby increasing Adjusted Covered Taxes, in the Fiscal Year that the domestic tax loss has been carried-
back to, simultaneous with the carry-back of the refund under Article 4.6.1. To the extent the sum of the 
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deferred tax asset reversal and the tax refund result in a net increase to Covered Taxes for the prior Fiscal 
Year, the net increase shall be taken into account in the current Fiscal Year under Article 4.6.1. Note to the 
extent a loss-carry back is taken into account, the rule set forth in Article 4.1.5 continues to apply in the current 
Fiscal Year. This creation and reversal of the deemed deferred tax asset is the preferred mechanism for 
recognising the appropriate and necessary adjustments to be made in the recognition of GloBE Income or 
Loss as it preserves the overall integrity of the deferred tax accounting approach. 


126. For example, ABC Co is the only Constituent Entity of a MNE Group in Country A which has a 
20% tax rate and permits loss carry-backs. In Year 1, ABC Co reports GloBE Income of 100 and domestic 
taxable income of the same amount. As a result, in Year 1 Covered Taxes are 20 and the ETR for GloBE 
purposes is 20%. In Year 2, ABC Co incurs a GloBE Loss and domestic tax loss of (100) and carries it 
back to Year 1 for Country A tax purposes. A refund of (20) is issued in Year 2 with respect to the Year 1 
tax liability. Under Article 4.6.1, the loss results in a deferred tax asset of 15 (the loss of 100 multiplied by 
the Minimum Rate). Because generation of a deferred tax asset results in a decrease to Adjusted Covered 
Taxes, in Year 2 Covered Taxes equal (15) and no Top-up Tax arises under Article 4.1.5 since (15) is also 
the Expected Adjusted Covered Taxes Amount. The refund of (20) is carried back to Year 1 under Article 
4.6.1, as is the deferred tax asset of 15. For Year 1 the revised Adjusted Covered Taxes amount for ABC 
Co is 15 given the refund of (20) and the use of the tax-loss attribute of 15. No additional Top-up Tax 
results in Year 1 as a result of the carry-back since the GloBE ETR is 15%.  


127. Finally, it should be noted that Article 4.6.1 applies when there is a change in the amount of a 
Taxes determined for a jurisdiction. It does not apply to an adjustment to an MNE Group’s liability for Top-
up Tax liability as a result of the examination of a tax return that includes Top-up Tax attributable to the 
charging provisions in Article 2 of the GloBE Rules. 


Article 4.6.2 


128. Article 4.6.2 provides that when there is a reduction to the applicable domestic tax rate to a rate 
below the Minimum Rate, such reduction must be taken into account under the rules of Article 4.6.1. This 
rule ensures that when a domestic tax rate is subsequently reduced the deferred tax expense previously 
claimed as a Covered Tax is adjusted to the correct value, which is the amount of such tax that will actually 
be paid upon reversal of the deferred tax liability.  


129. For example, in Fiscal Year 1, a Constituent Entity claims 15 of Covered Taxes resulting from a 
deferred tax liability on 100 of GloBE Income at 15%. In Fiscal Year 2, the jurisdiction reduces its domestic 
tax rate to 10%. Thus, when the deferred tax liability is ultimately paid, only 10 of tax will be paid (10% 
ETR). Article 4.6.1 requires when such reduction is material, that the Fiscal Year 1 Top-up Tax must be 
recomputed. In this case, 5 of Top-up Tax would be due in Fiscal Year 2 owing to the re-computation. 


Article 4.6.3 


130. Article 4.6.3 provides the rule that is applicable when a deferred tax expense has been taken into 
account at a rate lower than the Minimum Rate and the applicable tax rate is subsequently increased. In 
such case, the amount of deferred tax expense that has resulted from the increase is treated as an 
adjustment to a Constituent Entity’s liability for Covered Taxes for a previous Fiscal Year.  


131. For example, assume in Fiscal Year 1, a Constituent Entity has 100 of GloBE Income and records 
a deferred tax liability of 10 (10% ETR) and claims such amount as a Covered Tax. In Fiscal Year 2, the 
jurisdiction increases its tax rate to 15%. An additional deferred tax liability of 5 is recorded for financial 
accounting purposes. However, this increase of 5 is disregarded under Article 4.4.1(d) in Fiscal Year 2 and 
deferred until payment of the tax. In Fiscal Year 3, the tax of 15 is paid and the full deferred tax liability 
reverses. The incremental 5 of deferred tax liability that reverses, which has not previously been claimed 
as a Covered Tax because it was disregarded, is taken into account under this Article in Fiscal Year 3 
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upon payment and is treated as an increase to Covered Taxes through the operation of Article 4.6.1. Note 
that had the tax rate in this example been 20%, an incremental 10 of Covered Tax would arise upon 
payment in Year 3, which would consist of the 5 of deferred tax liability that was previously disregarded 
which is taken into account under this Article, and the incremental 5 of tax liability that reflects tax in excess 
of the Minimum Rate, which is only taken into account when paid under Article 4.4.1. 


Article 4.6.4 


132. Article 4.6.4 provides that the ETR and Top-up Tax for a jurisdiction must be recalculated to 
exclude an amount of current tax expense (i.e., not deferred tax expense) that is more than EUR 1 million, 
was claimed as Adjusted Covered Tax, and is not paid within three years of the last day of the Fiscal Year 
in which such amount was claimed as Adjusted Covered Tax.  


133. For example in Fiscal Year 1, a Constituent Entity claims 10 of current tax expense as an Adjusted 
Covered Tax. The Constituent Entity files a local tax return reporting the 10 of tax due, but does not pay 
such Tax by the end of Fiscal Year 4. The Fiscal Year 1 Top-up Tax must be re-computed under 
Article 5.4.1 without such 10 of Tax included in the calculation as a result of the non-payment of such Tax. 
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Notes 


1 The application of Article 4.3.1 is illustrated in the Examples to the Commentary on the Model GloBE Rules 
under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-
economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 4.1.5 is illustrated in the Examples to the Commentary on the Model GloBE Rules 
under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-
economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 4.3.3 is illustrated in the Examples to the Commentary on the Model GloBE Rules 
under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-
economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


4 The application of Article 4.4.1 is illustrated in the Examples to the Commentary on the Model GloBE Rules 
under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-
economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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1. Chapter 5 contains the computational rules for determining the ETR of jurisdictions in which the 
MNE operates and for determining the Top-up Tax for a Low-Tax Jurisdiction. The calculation of Top-up 
Tax for a Low Tax Jurisdiction also includes rules for determining the amount of income that is excluded 
from the GloBE Rules by virtue of the Substance-based Income Exclusion. Chapter 5 also includes a De 
Minimis Exclusion for the Constituent Entities located in the same jurisdiction when their aggregated 
revenue and income does not exceed certain thresholds. 


Article 5.1 - Determination of Effective Tax Rate 


2. The ETR computation in Article 5.1 is a central element of the GloBE Rules. It is used both to 
determine whether in a Fiscal Year, the MNE Group is subject to a minimum level of tax on its income 
arising in a particular jurisdiction and, if the jurisdiction’s ETR is below the Minimum Rate (i.e. the 
jurisdiction is a Low-Tax Jurisdiction in respect of the MNE Group in that Fiscal Year). ETRs are generally 
computed on a jurisdictional basis. Stateless Constituent Entities are treated as being the only Constituent 
Entity in a jurisdiction. Certain Investment Entities and Insurance Investment Entities generally compute 
their ETR on a stand-alone basis under Article 7.4, but if the MNE Group has two Investment Entities in 
the same jurisdiction, their ETR is computed by taking into account Covered Taxes and GloBE Income or 
Loss of both entities. Similarly, if the MNE Group has a Minority-Owned Subgroup, a separate ETR 
computation is necessary for the Minority-Owned Constituent Entities located in a jurisdiction separate 
from the calculation made for the other Constituent Entities. Thus, in some cases, an MNE Group will 
compute an ETR for a jurisdiction that is relevant for ordinary Constituent Entities located in the jurisdiction, 
another ETR that is relevant for Investment Entities or Insurance Investment Entities located in the 
jurisdiction, and another ETR that is relevant for Minority-Owned Constituent Entities of a Minority-Owned 
Subgroup. The information necessary to compute the ETR of each jurisdiction will be included in the GloBE 
Information Return in accordance with the requirements of Article 8.1. 


Article 5.1.1 


3. Article 5.1.1 sets out the formula for computing the jurisdictional ETR. The ETR for a jurisdiction 
is equal to the sum of the Adjusted Covered Taxes of each Constituent Entity located in the jurisdiction for 
the Fiscal Year divided by the Net GloBE Income of the jurisdiction. The result is expressed as a 
percentage rounded to the fourth decimal place (e.g. 14.12346% = 14.1235%) for purposes of the GloBE 
Rules. An ETR is not computed for a jurisdiction that has a Net GloBE Loss for the Fiscal Year. The sum 
of the Adjusted Covered Taxes of each Constituent Entity means the sum of all of the Adjusted Covered 
Taxes determined under the rules of Chapter 4 for the Constituent Entities that are located in the same 
jurisdiction. Likewise, the Net GloBE Income or Loss of a jurisdiction is determined by aggregating all of 
the GloBE Income or Loss of all Constituent Entities located in the same jurisdiction. Consequently, the 


5 Computation of Effective Tax Rate 
and Top-up Tax 
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taxes and income attributable to Ownership Interests held by persons that are not Group Entities are taken 
into account in the ETR calculation.  


4. A jurisdictional blending calculation based on the aggregate income and taxes of all Constituent 
Entities in the same MNE Group means that when the Parent Entity applying the IIR is not the UPE, the 
ETR of a jurisdiction is not computed solely by reference to the Constituent Entities owned by that Parent 
Entity. Rather the ETR is computed by reference to all the Constituent Entities of the MNE Group located 
in that jurisdiction. The implication of determining the ETR based on a group-wide average ETR for the 
jurisdiction is that there may be cases where allocable Top-up Tax arises in respect of an Entity that would 
not be an LTCE if the ETR for the jurisdiction were computed on a single-entity basis or solely on the basis 
of taxes and income attributable to a Parent Entity’s Ownership Interests in the Constituent Entities located 
in the jurisdiction. On the other hand, an Entity that would have been an LTCE on a stand-alone basis may 
not be an LTCE due to taxes paid or losses incurred by other Constituent Entities located in the jurisdiction. 
This approach to jurisdictional blending avoids risks that would otherwise arise to the integrity of the rules 
from shifting income and taxes between Constituent Entities located in the same jurisdiction and avoids 
potential distortions caused by particular features of the domestic tax system (such as loss-surrender and 
tax consolidation mechanisms). It also simplifies the mechanic for the attribution and allocation of Top-up 
Taxes under the IIR and UTPR.  


5. There are three specific exceptions to this jurisdictional ETR computation.  


6. The first exception is for Investment Entities and Insurance Investment Entities. Pursuant to Article 
5.1.3, discussed below, income and taxes of Investment Entities and Insurance Investment Entities located 
in a jurisdiction are excluded from the ETR computation for that jurisdiction. Special ETR computation rules 
are provided in Article 7.4 for such Investment Entities and Insurance Investment Entities.  


7. The second exception applies to Constituent Entities in which the UPE holds 30% or less of the 
Ownership Interests but nonetheless has a Controlling Interest in the Entity. In those cases, the rules in 
Article 5.6 require separate ETR computations for those Constituent Entities if they are located in a 
jurisdiction with ordinary Constituent Entities and the ETR computations for the Minority-Owned 
Constituent Entities make certain adjustments for income and taxes attributable to non-controlling 
interests. Those rules are further discussed in the Commentary to Article 5.6.  


8. Finally, the last sentence of Article 5.1.1 provides a special rule under which each Stateless 
Constituent Entity is treated as a single Constituent Entity located in a separate jurisdiction for purposes 
of Chapter 5. This rule adapts the general rules for computing the jurisdictional ETR to Stateless 
Constituent Entities. The GloBE Income or Loss and Adjusted Covered Taxes of a Stateless Constituent 
Entity, which go into the ETR computation, are determined in accordance with Chapters 3 and 4 


9. Because these exceptions arise only in a minority of cases, they are not specifically mentioned in 
the Commentary to each Article in Chapter 5 where they may apply. However, when the exception applies 
the Commentary should be interpreted in light of and consistent with the exception. 


Article 5.1.2 


10. Article 5.1.2 sets out the formula for computing the Net GloBE Income of a jurisdiction. The formula 
defines the Net GloBE Income of a jurisdiction as the positive amount, if any, obtained by subtracting 
GloBE Losses for the Fiscal Year of all Constituent Entities located in a jurisdiction from the GloBE Income 
for the Fiscal Year of all those Constituent Entities. The calculation does not include the GloBE Income or 
Losses of an Investment Entity, as noted in Article 5.1.3. 


11. If the GloBE Losses of the Constituent Entities equal or exceed GloBE Income of the Constituent 
Entities located in that jurisdiction, there is no Net GloBE Income under Article 5.1.2, and therefore, there 
can be no Top-up Tax computed under Article 5.2 with respect to the jurisdiction. Consequently, the ETR 







  | 117 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


for the jurisdiction need not be computed. Note, however, there may be cases in which Top-up Tax is 
determined under Article 4.1.5 for a jurisdiction that has a Net GloBE Loss. See the Commentary to 
Article 4.1.5. 


Article 5.1.3 


12. As noted above, Article 5.1.3 provides that the Adjusted Covered Taxes and GloBE Income or 
Loss of Investment Entities located in a jurisdiction are excluded from the jurisdictional ETR computation. 
The exception in Article 5.1.3 extends also to Insurance Investment Entities. This exclusion is necessary 
because an Investment Entity or an Insurance Investment Entities that is controlled by the MNE Group can 
be included in the GloBE Rules, but such an Investment Entity or Insurance Investment Entity would be 
subject to the special rules in Chapter 7. (The scope of the Excluded Entity definition in Article 1.5 applies 
only to an Investment Entity that is the UPE or that satisfies the requirements of Article 1.5.2) Article 5.1.3 
helps to maintain the tax neutrality of controlled Investment Entities under the GloBE Rules and facilitates 
the application of the special rules in Chapter 7 to income earned by an MNE Group through an Investment 
Entity or an Insurance Investment Entities. When necessary, the ETR of Investment Entities and Insurance 
Investment Entities is computed separately pursuant to Article 7.4. 


13. The rule in Article 5.1.3 is not relevant in the case of an Investment Entity or an Insurance 
Investment Entity that is a Tax Transparent Entity because its income and taxes are allocated to 
Constituent Entity-owners, Permanent Establishments, or unrelated persons under Article 3.5.3 and Article 
4. 3.2. 


Article 5.2 - Top-up Tax 


14. Article 5.2 sets out the rules for determining the amount of Top-up Tax that is due with respect to 
a jurisdiction and how such Top-up Tax is allocated amongst the LTCEs located in that jurisdiction. The 
rules in Article 5.2.1 first determine the Top-up Tax Percentage, which is the rate needed to bring the tax 
rate on the Excess Profit for the jurisdiction up to the Minimum Rate. Article 5.2.2 then determines the 
amount of Excess Profit that is subject to the Top-up Tax Percentage, and Article 5.2.3 uses these two 
computations to compute the amount of Top-up Tax that is arises with respect to an MNE’s operations in 
that jurisdiction. Once the Top-up Tax amount has been computed, Article 5.2.4 operates to allocate the 
Top-up Tax to Constituent Entities located in the jurisdiction. Lastly, Article 5.2.5 provides a special rule 
for dealing with Top-up Tax determined under Article 5.4.1 for a year in which there is no Net GloBE Income 
for the jurisdiction. 


Article 5.2.1 


15. Article 5.2.1 sets out the formula for computing the Top-up Tax Percentage for each jurisdiction. 
The Top-up Tax Percentage for a jurisdiction is equal to the percentage point excess of the Minimum Rate 
over the ETR determined for the jurisdiction under Article 5.1 for the Fiscal Year. For this purpose, the 
percentage point excess of the Minimum Rate over the ETR is the positive difference, if any, between the 
Minimum Rate and the ETR of the jurisdiction, expressed as a percentage. For instance, assume a 
jurisdiction where the ETR is 8.18%, the Top-up Tax Percentage is equal to 6.82% (= 15% - 8.18%). 


16. For purposes of the GloBE Rules, a jurisdiction is considered a Low-Tax Jurisdiction in respect of 
the MNE Group and the Constituent Entities located in the jurisdiction are considered LTCEs when the 
ETR is below the Minimum Rate. If the ETR equals or exceeds the Minimum Rate, there is no Top-up Tax 
Percentage for the jurisdiction and none of the Constituent Entities located in the jurisdiction will be 
considered LTCEs. 
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Article 5.2.2 


17. Article 5.2.2 sets out the formula for determining the Excess Profit for a jurisdiction. The Excess 
Profit is the amount of profit, determined on a jurisdictional basis, upon which the Top-up Tax is levied. 
The Excess Profit for the jurisdiction is the amount remaining after applying a Substance-based Income 
Exclusion (as determined under Article 5.3) for the jurisdiction. Where a taxpayer elects not to apply the 
Substance-based Income Exclusion, the Excess profit is equal to the Net GloBE Income for the jurisdiction. 
If the Substance-based Income Exclusion for the jurisdiction equals or exceeds the Net GloBE Income for 
the jurisdiction, there will be no Excess Profit, and thus no Top-up Tax computed for that year unless there 
is Additional Current Top-up Tax for that Fiscal Year. 


18. The Excess Profit formula incorporates the Substance-based Income Exclusion into the 
jurisdictional blending model. The Substance-based Income Exclusion for the jurisdiction is the 
aggregation of the exclusions computed for each Constituent Entity located in the jurisdiction. The amount 
computed for a Constituent Entity is not limited by the GloBE Income of the Entity. Thus, if a Constituent 
Entity incurs a loss or has very little profit for the Fiscal Year, its Substance-based Income Exclusion may 
nonetheless exclude the profit of other Constituent Entities in the jurisdiction from the reach of the Top-up 
Tax.  


Article 5.2.3 


19. Article 5.2.3 provides the formula for computing the Jurisdictional Top-up Tax. This formula is built 
on the Top-up Tax Percentage computed under Article 5.2.1 and the Excess Profit computed under Article 
5.2.2. The Top-up Tax Percentage is multiplied by the Excess Profit of the jurisdiction for the Fiscal Year. 
The product of that computation is then increased by any Additional Current Top-up Tax computed under 
Article 4.1.5 and Article 5.4.1 for the Fiscal Year and reduced (but not below zero) by any Qualified 
Domestic Minimum Top-up Tax in order to arrive at the Jurisdictional Top-up Tax. As explained in more 
detail in the Commentary to Article 5.4, the Additional Current Top-up Tax is an amount of Top-up Tax 
added to the current year that is attributable to certain re-calculations of the Top-up Tax in previous years. 
The amount of Additional Current Top-up Tax for a jurisdiction must be computed before any reduction by 
a Qualified Domestic Minimum Top-up Tax. However, if the Top-up Tax for the jurisdiction is zero due to 
the application of a Qualified Domestic Minimum Top-up Tax, Top-up Tax does not need to be allocated 
among Constituent Entities in the jurisdiction under Articles 5.2.4, 5.2.5, or 5.4.3. 


20. Any tax payable pursuant to a Qualified Domestic Minimum Top-up Tax is taken into account at 
this point in the computation so as to give full credit in the GloBE Top-up Tax computation. Thus, tax 
payable pursuant to a Qualified Domestic Minimum Top-up Tax can offset the Top-up Tax (including any 
Additional Current Top-up Tax calculated for the Fiscal Year) that would have been computed under Article 
5.2.3 for the Fiscal Year absent the Qualified Domestic Minimum Top-up Tax. A jurisdiction is not required 
to adopt a Qualified Domestic Minimum Top-up Tax under the common approach. But if it does, the 
Qualified Domestic Minimum Top-up Tax will in many cases reduce the Top-up Tax to nil under Article 
5.2.3. The amount of a Qualified Domestic Minimum Top-up Tax may be different from that determined 
under the GloBE Rules as a result of different applicable accounting standards as permitted by the 
definition of Qualified Domestic Minimum Top-up Tax in Article 10.1. This difference may result in an 
amount of Qualified Domestic Minimum Top-up Tax in excess of the amount of Top-up Tax that would 
otherwise be computed under Article 5.2.3. The amount of any excess, however, will not reduce the Top-
up Tax under the GloBE Rules below zero or result in a refund of, or credit against future, Top-up Tax 
under the GloBE Rules.  
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Article 5.2.4 


21. Article 5.2.4 allocates the Jurisdictional Top-up Tax computed for a Low-Tax Jurisdiction among 
the Constituent Entities in the jurisdiction. Because the Jurisdictional Top-up Tax is computed in Article 
5.2.3 by reference to the Net GloBE Income, it is allocated only to Constituent Entities that have GloBE 
Income for the Fiscal Year; none is allocated to Constituent Entities with GloBE Losses. The allocation 
only to Constituent Entities that have GloBE Income is accomplished through an allocation key based on 
the ratio of each Constituent Entity’s GloBE Income for the Fiscal Year to the sum of the GloBE Income of 
all Constituent Entities located in the jurisdiction that have GloBE Income for the Fiscal Year. 


22. Although Top-up Tax is computed on a jurisdictional basis, the IIR charging provisions in Chapter 
2 are based on the Parent Entity’s rights to the profits of specific LTCEs. The allocation of Top-up Tax 
among LTCEs under Article 5.2.4 facilitates the application of the IIR by Parent Entities other than the 
UPE. POPEs and some Intermediate Parent Entities do not have the same Ownership Interests in the 
profits of an LTCE as the UPE. If there are multiple LTCEs in the Low-Tax Jurisdiction, the Top-up Tax of 
each LTCE would be allocable in different proportions to Parent Entities with different Ownership Interests 
percentages in the various LTCEs. If, however, the UPE is applying an IIR and all of the LTCEs are wholly-
owned, all of the Top-up Tax computed for the jurisdiction is allocable to the UPE under Chapter 2 and 
therefore, as a practical matter, the UPE does not need to make the allocation among LTCEs under Article 
5.2.4. The allocation of Top-up Tax to specific LTCEs also facilitates application of the UTPR, particularly 
in cases where part of an LTCE’s Top-up Tax is subject to an IIR and the remainder is subject to the UTPR.  


Article 5.2.5 


23. Article 5.2.5 addresses situations where Additional Current Top-up Tax is computed for a 
jurisdiction under Article 5.4.1 and the jurisdiction does not have Net GloBE Income for the Fiscal Year. As 
a matter of convenience, Article 5.2.4 generally allocates Additional Current Top-up Tax computed under 
Article 5.4.1 along with Top-up Tax computed for the Fiscal Year among LTCEs under Article 5.2.4 based 
on the GloBE Income of such Entities. The charging provisions under Article 2.2 allocate Top-up Tax from 
LTCEs to Parent Entities based on the Parent Entity’s allocable share of their GloBE Income. Where a 
jurisdiction lacks Net GloBE Income in the current year, it is more appropriate to allocate Additional Current 
Top-up Tax based on the GloBE Income of the Constituent Entities in the relevant previous years because 
all of the Top-up Tax was calculated by reference to the Net GloBE Income of those years. Where the UPE 
is subject to an IIR, the LTCEs are wholly-owned, and there is no POPE in the MNE Group, allocation of 
Top-up Tax based on the facts of different Fiscal Years will make no difference in the end because all of 
the Top-up Tax of all Constituent Entities in a jurisdiction would be allocated to the UPE. 


24. Additional Current Top-up Tax attributable to the operation of Article 4.1.5 is not allocated pursuant 
to Article 5.2.5. Such Additional Current Top-up Tax is allocated separately under Article 5.4.3.  


Article 5.3 - Substance-based Income Exclusion 


25. The policy rationale behind a formulaic, substance-based carve-out, based on payroll and tangible 
assets is to exclude a fixed return for substantive activities within a jurisdiction from the application of the 
GloBE Rules. The use of Payroll and Tangible Assets as indicators of substantive activities is justified 
because these factors are generally expected to be less mobile and less likely to lead to tax-induced 
distortions. Conceptually, excluding a fixed return from substantive activities focuses GloBE on “excess 
income”, such as intangible-related income, which is most susceptible to BEPS risks.  


26. The Substance-based Income Exclusion set out in Article 5.3 only affects those MNE Groups with 
operations in jurisdictions that are taxed below the Minimum Rate. Further, because the potential benefit 
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is limited to a routine return and considering the computational rules of the Top-up Tax, the design avoids 
any tax induced distortions of investment decisions. 


Article 5.3.1 


27. Article 5.3.1 explains the role of the Substance-based Income Exclusion in the computation of 
Excess Profits and Top-up Tax under Article 5.2. The exclusion is subtracted from the Net GloBE Income 
in the jurisdiction in order to arrive at a measure of Excess Profit. If the exclusion determined for a Fiscal 
Year exceeds the Net GloBE Income of the jurisdiction for that year, there will be no Excess Profit, and 
thus no Top-up Tax computed for that year unless there is Additional Current Top-up Tax for that Fiscal 
Year. The excess of the Substance-based Income Exclusion over the Net GloBE Income of the jurisdiction 
for a Fiscal Year cannot be carried forward or backward to reduce the Net GloBE Income of another Fiscal 
Year. 


28. The Substance-based Income Exclusion applies by default to each jurisdiction in which the MNE 
Group operates. However, an MNE Group is permitted to annually elect out of the requirement to apply 
the exclusion on a jurisdiction-by-jurisdiction basis. The election not to apply the exclusion is provided 
because some MNE Groups may consider that the burden of computing the amount of the exclusion for a 
particular jurisdiction outweighs the potential benefits of the exclusion in that jurisdiction.  


29. The election not to apply the exclusion is made by the Filing Constituent Entity and it is made on 
a jurisdiction-by-jurisdiction basis. The Filing Constituent Entity makes the election by filing a GloBE 
Information Return that computes Excess Profits consistent with the election, i.e. by not subtracting an 
exclusion amount from the Net GloBE Income of the jurisdiction. An explicit affirmative statement that the 
election is being made for a jurisdiction is not necessary. An election not to apply the exclusion for a Fiscal 
Year cannot be revoked after a GloBE Information Return for that Fiscal Year has been filed consistent 
with the election. However, the MNE Group is not bound to make the election for the same jurisdiction in 
any subsequent Fiscal Year. Thus, an MNE Group that elects not to apply the Substance-based Income 
Exclusion for a jurisdiction in one year may apply the exclusion in the following Fiscal Year. 


Article 5.3.2 


30. Article 5.3.2 provides that the Substance-based Income Exclusion is comprised of two 
components – the payroll carve-out and the tangible asset carve-out. The Commentary below elaborates 
on these components, starting with the payroll carve-out and then turning to the tangible asset carve-out.  


Article 5.3.3 


31. The payroll carve-out subtracts from the Net GloBE Income of a jurisdiction a fixed return on 
activities performed in that jurisdiction calculated by reference to the Constituent Entity’s employment 
costs. The payroll carve-out design recognises a Constituent Entity’s payroll expense as an appropriate 
proxy for substantive activities carried out by employees of the MNE Group in the relevant jurisdiction. In 
applying the payroll carve-out, it is necessary to identify relevant employees (Eligible Employees), the 
location of those employees, and the relevant payroll expenses of those Eligible Employees (Eligible 
Payroll Costs).  


Eligible Employees 


32. For the purposes of the payroll carve-out, Article 10.1 defines Eligible Employees as employees, 
including part-time employees, of a Constituent Entity and independent contractors participating in the 
ordinary operating activities of the MNE Group under the direction and control of the MNE Group. This 
definition is consistent with CbCR and avoids what would otherwise be a difficult line-drawing exercise of 
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distinguishing an employee from an independent contractor (OECD, 2015[6]).1 For purposes of the payroll 
carve-out, independent contractors include only natural persons and may include natural persons who are 
employed by a staffing or employment company but whose daily activities are performed under the 
direction and control of the MNE Group. Independent contractors do not include employees of a corporate 
contractor providing goods or services to the Constituent Entity. 


Jurisdiction where employee carries out its activities 


33. The payroll carve-out is computed on a jurisdictional basis and is based on the Eligible Payroll 
Costs of Eligible Employees that perform activities in the jurisdiction where the Constituent Entity employer 
is located. Employees will generally perform their activity in the jurisdiction where the Constituent Entity 
employer is located (employer’s jurisdiction). However, in certain cases the employee may also perform 
work for their employer outside the employer’s jurisdiction. Consideration will be given to the development 
of Agreed Administrative Guidance as part of the GloBE Implementation Framework to address those 
cases where the employee performs part of its activities in another jurisdiction and for those employees 
that perform their activity in multiple jurisdictions.  


Eligible Payroll Costs 


34. The payroll carve-out takes a broad approach to determining Eligible Payroll Costs based on a 
general test of whether the expenditure of the employer gives rise to a direct and separate personal benefit 
to the employee. Article 10.1 defines a Constituent Entity’s Eligible Payroll Costs to include expenditures 
for salaries and wages as well as for other employee benefits or remuneration such as medical insurance, 
payments to a Pension Fund or other retirement benefits, bonuses and allowances payable to Eligible 
Employees, and stock-based compensation. Eligible Payroll Costs also includes payroll taxes (or other 
employee expense-related taxes such as fringe benefits taxes), as well as employer social security 
contributions.  


35. Consistent with the broad approach for determining Eligible Payroll Costs, the payroll carve-out is 
based on the total amount of the payroll expenditures accrued in the financial accounts for the Fiscal Year, 
except for payroll expenses capitalised into the carrying value of Eligible Tangible Assets subject to the 
Tangible Assets carve-out. Payroll expenditures capitalized into Eligible Tangible Assets will be taken into 
account in the Tangible Assets carve-out. Payroll expenditures that are capitalised to other Tangible 
Assets, including inventory, are included in Eligible Payroll Costs.  


36. The payroll carve-out computation shall not include the payroll costs attributable to a Constituent 
Entity’s International Shipping Income and Qualified Ancillary International Shipping Income under 
Article 3.3. Payroll costs attributable to a Constituent Entity’s excess income over the cap for Qualified 
Ancillary International Shipping Income under Article 3.3.4 are included in the payroll carve-out 
computation (given that such excess income would not qualify for the exclusion from the GloBE Rules, 
allowing the associated Substance-based Income Exclusion is warranted). The amount of payroll cost 
attributable to International Shipping Income and to Qualified Ancillary International Shipping Income that 
is excluded shall be determined under the same principles set out in Article 3.3.5. The payroll which is 
directly allocable to the International Shipping Income and Qualified Ancillary International Shipping that is 
within the cap under Article 3.3.4 shall be excluded. Payroll expense that cannot be directly allocated shall 
be allocated between a Constituent Entity’s International Shipping Income, Qualified Ancillary International 
Shipping Income, and other income on a formulaic basis in proportion to its revenues from international 
shipping over its total revenues. 
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Article 5.3.4 


37. The tangible asset carve-out subtracts from the Net GloBE Income of a jurisdiction a fixed return 
on the carrying value of Eligible Tangible Assets located in that jurisdiction. Eligible Tangible Assets include 
the carrying value of property, plant and equipment, natural resources, and a lessee’s right-of-use assets 
that are located in the jurisdiction in which the Constituent Entity is located. Including a broad range of 
tangible assets in the carve-out base recognises that all such assets are indicative of substantive activities. 
Moreover, it helps to level the playing field across industries that use varying types of tangible assets in 
their business. Including leased tangible assets neutralises the difference between owning and leasing 
assets and recognises that the business decision to own or lease typically has no bearing on the intensity 
of substantive activities. The section below provides more details on each category of included tangible 
assets and excluded assets. 


Jurisdiction where asset is located 


38. The tangible asset carve-out requires that the tangible assets are located in the same jurisdiction 
as the Constituent Entity that owns them or, in the situation where the tangible asset falls into categories 
(c) or (d), in the same jurisdiction as the Constituent Entity that holds the right-of-use of the asset. It is 
expected that, in most cases, the tangible asset will be located in the same jurisdiction as the Constituent 
Entity that owns or leases the asset. However, under specific circumstances, the nature of the asset and 
the way it is used may be such that it is not located in any jurisdiction or is located in multiple jurisdictions 
(e.g. an aircraft of an international airline) at different times during the Fiscal Year. Consideration will be 
given to the development of Agreed Administrative Guidance as part of the GloBE Implementation 
Framework to address those cases. 


Paragraph (a) - Property, plant and equipment 


39. Property, plant and equipment are tangible assets that are held for use in the production or supply 
of goods or services or for administrative purposes and are expected to be used during more than one 
period. Assets in this category include: buildings, machinery, computers and other office equipment, motor 
vehicles, furniture and fixtures, and land.  


Paragraph (b) - Natural resources 


40. Natural resources include oil and gas deposits, timber tracts and mineral deposits. These assets 
are accounted for similarly to depreciable property, plant and equipment. That is, natural resources are 
initially recognised at cost, including acquisition, exploration-related, and restoration costs. After initial 
recognition, the asset is carried at its cost less any accumulated depletion and any accumulated 
impairment losses, i.e., the cost model.2 Depletion allocates the cost of natural resources to the extracted 
mineral or severed timber and has a number of similarities to depreciation accounting. Because the 
usefulness of a natural resource is generally directly related to the amount of resources extracted, the units 
of production method is widely used to calculate depletion. Service life is therefore the estimated amount 
of resources to be extracted, e.g., tons of minerals or barrels of oil. 


Paragraph (c) - Right-of-use Tangible Assets 


41. A carve-out based on the ownership of tangible assets would lead to a difference between owning 
and leasing assets. In order to avoid this distortion, the carve-out includes the carrying value of a leased 
tangible asset, including buildings and land, in the same way as property, plant and equipment owned by 
the Constituent Entity. 


42. In a lease arrangement a lessee recognises a “right-of-use” asset on its balance sheet 
representing its right to use the underlying asset and a lease liability representing its obligation to make 
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lease payments. A right-of-use asset may arise in connection with the use of an asset owned by the 
government or a private party. A lessee accounts for right-of-use assets similarly to an owner of property, 
plant and equipment. Specifically, a lessee initially recognises right-of-use assets based on the present 
value of the lease payments, and subsequently recognises depreciation and impairment losses i.e., the 
cost model.3 For purposes of Article 5.3.4, a right-of-use asset in respect of tangible asset will be treated 
the same as ownership of the tangible asset notwithstanding variations in the treatment of the asset in the 
financial accounts. 


43. The lessor of an asset is not allowed a carve-out in respect of the carrying value of that asset. This 
rule reflects the fact that the lessor is not actively using the underlying asset to earn income. It is therefore 
not a reliable measure of substantive activities of the lessor. 


Paragraph (d) - Licence or similar arrangements from the government to use immovable 
property or exploit natural resources 


44. Licences and similar arrangements from the government, such as leases or concessions, for the 
use of immovable property or the exploitation of natural resources are included in Eligible Tangible Assets 
where the use of the property entails significant investment in tangible property. These arrangements 
provide rights similar to right-of-use tangible assets. Accordingly, to the extent they represent rights to use 
immovable property or to exploit natural resources owned by a government, these assets are included in 
the definition of Eligible Tangible Assets for purposes of the tangible asset carve-out, irrespective of 
whether they are recorded, or treated, as an intangible asset in the financial accounts or under the financial 
accounting standard used in the Consolidated Financial Statements. However, to the extent a Constituent 
Entity treats the right to charge tolls or fees in connection with operation of the property that underlies the 
licence or similar right as an asset separate from the right to use the immovable property, for example as 
a separate service contract, such asset is not included in Eligible Tangible Assets.  


45. National or sub-national governments may grant rights to a Constituent Entity to use immovable 
property owned by the government in connection with the Entity’s business or to exploit natural resources 
that are owned by the government. This may occur, for example, in situations where the government may 
not be permitted by law to sell the property or those resources to private persons or businesses, although 
it is not limited to these situations. This is often the case in connection with infrastructure assets. For 
example, a government may engage a Constituent Entity to build infrastructure assets, such as a road, a 
bridge, a hospital, or an airport, that will be owned by the government when complete and grant the 
Constituent Entity a concession licence to use those the infrastructure assets in connection with the 
Constituent Entity’s toll road or bridge, hospital, or airport business for a period of years. The property that 
underlies the infrastructure concession licence is already owned by the government or will be owned by 
the government once it is constructed or improved. Similarly, a government may allow a Constituent Entity 
to extract and sell natural resources, such as minerals, timber, or oil and gas from a deposit, forest or 
reserve, that are owned by the government, and these rights are included in the Eligible Tangible Assets. 
The land under which the deposit, forest or reserve lies will continue to be owned by the government after 
the rights to exploit the natural resource expire. Finally, a licence or similar arrangement from the 
government for the use of part of a communications spectrum is a right to use immovable property included 
in the scope of Eligible Tangible Assets. In all of these cases, the Constituent Entity incurs costs to acquire 
the licence or similar right and will need to make significant investments in tangible assets to make 
productive use of the acquired rights. Accordingly, in such cases, the infrastructure concession licence, 
mineral rights, and licence to use a communications spectrum will be considered Eligible Tangible Assets, 
irrespective of whether they are recorded, or treated as, an intangible asset in the financial accounts or 
under the financial accounting standard used in the Consolidated Financial Statements. However, if the 
holder of the licence or arrangement from the government does not use the right in its own business and 
does not make significant investments in tangible property to exploit the rights granted, but instead re-
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licences the rights to another person or Entity, the licence or similar arrangement is not an Eligible Tangible 
Asset. 


Excluded assets 


46. The tangible asset carve-out computation excludes the carrying value of property (including land 
or buildings) held for investment, sale, or lease. While the carve-out generally seeks to recognise a broad 
range of tangible assets, an MNE Group should not be allowed to generate a larger carve-out by 
purchasing investment property in a jurisdiction. This risk is particularly relevant as it relates to buildings 
and land, which are commonly held as investments. To neutralise this risk, buildings and land that are held 
to earn rental income or for capital appreciation (or both), are excluded from the carve-out. The carve-out 
will still, however, take into account owner-occupied property that is directly or indirectly used in production 
or supply of goods and services. This rule is not expected to materially increase complexity or compliance 
costs because many accounting standards already require that such assets be identified and accounted 
for separately. For example, in the case of IFRS, investment properties are separately accounted for under 
IAS 40 – Investment Property (IFRS Foundation, 2022[2]).  


47. Similarly, an MNE Group should not be allowed to generate a larger carve-out via tangible assets 
whose carrying cost will be recovered principally through a sale transaction instead of through continuing 
use in the business. Since such assets are held for sale, not use, they are a poor proxy for substantive 
activities. Consequently, assets held for sale are excluded from the carve-out. In order to be considered 
held for sale, the asset must be available for immediate sale in its present condition subject only to terms 
that are usual and customary for sales of such assets and its sale must be highly probable. This rule is 
also not expected to materially increase complexity or compliance costs because many accounting 
standards already require that such assets be identified and accounted for separately. For example, in the 
case of IFRS, assets held for sale are separately accounted for under IFRS 5 – Non-current Assets Held 
for Sale and Discounting Operations (IFRS Foundation, 2022[2]).  


48. The tangible asset carve-out computation shall not include the carrying value of tangible assets 
attributable to the generation of a Constituent Entity’s International Shipping Income and Qualified Ancillary 
International Shipping Income that is within the cap under Article 3.3.4 (i.e. ships and other maritime 
equipment and infrastructure). The carrying value of tangible assets used in the generation of Qualified 
Ancillary International Shipping Income must be excluded in proportion to the excluded income, i.e. based 
on the ratio of Qualified Ancillary International Shipping Income within the cap to the total Qualified Ancillary 
International Shipping Income. 


Article 5.3.5 


49. Article 5.3.5 sets out the rules for determining the carrying value of Eligible Tangible Assets for 
purposes of the tangible asset carve-out. The Article requires the MNE Group to determine the carrying 
value for purposes of the carve-out in conformity with the carrying value of the asset as recorded for 
purposes of preparing the Consolidated Financial Statements (i.e. after taking into account purchase 
accounting adjustments and elimination adjustments attributable to inter-company sales). The carrying 
value of each asset for purposes of the carve-out is the average of the beginning and end of year carrying 
values. Thus, if an asset is acquired or disposed during the Fiscal Year, its carrying value at the beginning 
or end of the Fiscal Year will be zero. Because the zero carrying value is included in the computation of 
the average, the carve-out for assets acquired or disposed during the year will be based on half of the 
carrying value of asset at the end or beginning of the year. The consequence of taking into account 
purchase accounting adjustments in respect of Eligible Tangible Assets and ignoring inter-company sales 
adjustments is that the tangible asset carve-out is based on the cost of acquiring the assets from unrelated 
persons and reflects the MNE Group’s actual investment in the relevant assets. Failure to include purchase 
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accounting adjustments would understate the actual investment and including inter-company sales could 
overstate or understate the actual investment.  


50. For financial accounting purposes, assets included in property, plant and equipment generally are 
initially recognised on the financial accounting balance sheet at their acquisition cost, including their 
purchase price and any costs directly attributable to bringing the asset to the location and condition 
necessary for it to be capable of operating in the manner intended by management. After initial recognition 
as an asset, an item of property, plant and equipment is carried on the balance sheet at its cost less any 
accumulated depreciation and any accumulated impairment losses (referred to as the “cost model”). 
Depreciation refers to the systematic allocation of the cost of an asset, less its residual or “salvage” value, 
over its useful life. An impairment loss is the amount by which the carrying amount of an asset exceeds its 
recoverable amount. Natural resources are also accounted for similarly to property, plant and equipment, 
except that the carrying value of natural resources is reduced by an allowance for depletion rather than 
depreciation. 


51. Land is not subject to an allowance for depreciation. However, like property, plant and equipment, 
land is tested for impairment. In the case of land, an impairment could arise when, for example, the area 
where the land is located experiences a natural disaster such as flooding, an earthquake or a tornado. If 
the land is in fact impaired, an impairment loss is recognised and the carrying value of the land is reduced.  


52. As described in the Commentary to Article 3.2.1(d), certain accounting standards allow 
depreciation of property, plant and equipment based on the revaluation model. See, for example IAS 16 
(IFRS Foundation, 2022[2]). Under the revaluation model, assets are periodically re-valued and their 
carrying value increased or decreased accordingly in the financial accounts. Thus, such assets may be 
reflected in the financial accounts at a value above their acquisition cost. Absent a corrective measure the 
revaluation model would impact the quantum of the carve-out because carrying value of the assets is 
determined based on the revalued amount. This result is not appropriate because revaluation 
increases/decreases have no connection to substantive activities. Therefore, to eliminate the effect of the 
revaluation model for purposes of the carve-out, any increase in the value of an asset and any subsequent 
incremental increase in depreciation resulting from revaluation increases are disregarded. The result of 
this rule is that the carrying value of the asset never exceeds what it would have been without the 
revaluation. Such a result recognises that revaluation increases have no connection to incremental 
substantive activities. It also eliminates a key difference across accounting standards: those that allow the 
revaluation model and those that do not.  


Article 5.3.6 


53. Article 5.3.6 provides rules applicable to the computation of the amount of Eligible Payroll Costs 
and Eligible Tangible Assets of a PE that is a Constituent Entity. This provision states that the Eligible 
Payroll Costs and the Eligible Tangible Assets of the PE are those included in its separate financial 
accounts. 


54. This provision follows the same mechanics as Articles 3.4.1 and 3.4.2. The Eligible Payroll Costs 
and Eligible Tangible Assets are those included in the financial accounts of the PE provided that such 
accounts are prepared in accordance with an Acceptable Financial Accounting Standard. If the PE does 
not have separate financial accounts or they are not prepared in accordance with an Acceptable Financial 
Accounting Standard, the amount of such Eligible Payroll Costs and Eligible Tangible Assets shall be 
computed as if a PE had separate financial accounts prepared in accordance with the accounting standard 
used in preparation of the Consolidated Financial Statements of the UPE.  


55. Furthermore, similar to Article 3.4.2, the Eligible Payroll Costs and Eligible Tangible Assets have 
to be adjusted to those that would have been attributed to a PE in accordance with the Tax Treaty or 
domestic tax law. In the case of PEs as defined by paragraph (c) of the definition in Article 10.1, the Eligible 
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Payroll Costs and Eligible Tangible Assets have to be those that would have been attributed to the PE in 
accordance with Article 7 of the OECD Model Tax Convention and related provisions (OECD, 2017[1]). 


56. A condition included in this Article is that the employees and assets have to be located in the 
jurisdiction in which the PE is located. This condition is similar to the condition that applies to other 
Constituent Entities, and which is provided in Article 5.3.3 and Article 5.3.4. See Commentary under those 
articles for purposes of determining, respectively, the jurisdiction where the employees of a PE perform 
their activity and the jurisdiction where the tangible assets of a PE are located. Where the employees and 
assets attributed to the PE are not located in the jurisdiction in which it is located, the costs of such 
employees and assets are excluded from the computation of the Substance-based Income Exclusion.  


57. Furthermore, no Eligible Payroll Costs and Eligible Tangible Assets are attributed to a PE 
described in paragraph (d) of the definition in Article 10.1. 


58. The second sentence of Article 5.3.6 states that the Eligible Payroll Costs and Eligible Tangible 
Assets that are attributed to a PE are not taken into account in the Eligible Payroll Costs and Eligible 
Tangible Assets of its Main Entity. This ensures that such costs are not taken into account twice for 
purposes of computing the Substance-based Income Exclusion. Furthermore, where the GloBE Income or 
Loss of a PE is allocated to the Main Entity in accordance with Article 3.4.5, the Eligible Payroll Costs and 
Eligible Tangible Assets attributed to such PE remain in the jurisdiction where it is located and therefore 
are not attributed to the Main Entity.  


59. The last sentence of Article 5.3.6 states that the Eligible Payroll Costs and Eligible Tangible Assets 
of a PE whose income is excluded in accordance with Articles 3.5.3 and 7.1.4 are excluded from the 
Substance-based Income Exclusion. If the income is partly excluded, then a reduction to the Eligible Payroll 
Costs and Eligible Tangible Asset has to be made in the same proportion. This ensures that the Eligible 
Payroll Costs and Eligible Tangible Assets that are used to produce income that is excluded from GloBE 
Income are not taken into account to shelter income that is included in GloBE income. 


Article 5.3.7 


60. Article 5.3.7 explains how Eligible Payroll Costs and Eligible Tangible Assets that are included in 
the financial statements of a Flow-through Entity are allocated properly among Constituent Entities. This 
provision follows the same mechanics as Article 3.5.1. 


61. As a preliminary step, the Eligible Payroll Costs and Eligible Tangible Assets attributed to a PE in 
accordance with Article 5.3.6 are removed and excluded from the allocation under Article 5.3.7. This is 
achieved by the phrase “not allocated under Article 5.3.6”. Article 5.3.7 then sets three different rules for 
different scenarios. 


Paragraph (a) 


62. Paragraph (a) covers the case where the Flow-through Entity (other than the UPE) is a Tax 
Transparent Entity. In this scenario, the Financial Accounting Net Income or Loss of the Flow-through 
Entity has been allocated to the Constituent Entity-owner under Article 3.5.1(b). Article 5.3.7(a) follows the 
same mechanics by allocating the Flow-through Entity’s Eligible Payroll Costs and Eligible Tangible Assets 
to its Constituent Entity-owner in the same proportion as the income or loss allocation. The phrase “in the 
same proportion” means that the same percentages apply with respect to the Financial Accounting Net 
Income or Loss, and the Eligible Payroll Costs and Eligible Tangible Assets when allocating them between 
a Flow-through Entity and its Constituent Entity-owners. This paragraph only applies if the Constituent 
Entity-owner and the employees and assets are located in the same jurisdiction.4 
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Paragraph (b) 


63. The second scenario is where the Flow-through Entity is the UPE of the MNE Group. In this case, 
the Financial Accounting Net Income or Loss of the UPE is allocated to such Entity in accordance with 
Article 3.5.1(c). However, Article 7.1.1 excludes such income or loss provided that certain conditions are 
met. In this case, paragraph (b) allocates the Eligible Payroll Costs and Eligible Tangible Assets included 
in the UPE’s financial statements to the extent that they are not excluded from the GloBE income or loss 
in accordance with Article 7.1.1. Stated differently, the amount of Eligible Payroll Costs and Eligible 
Tangible Assets associated with the income excluded under Article 7.1.1 is not allocated to the UPE and 
is excluded from the Substance-based Income Exclusion computations in accordance with the next 
paragraph.  


Paragraph (c) 


64. The third rule states that all other Eligible Payroll Costs and Eligible Tangible Assets of the Flow-
through Entity not allocated under paragraphs (a) and (b) are excluded from the Substance-based Income 
Exclusion. This rule applies to the Eligible Payroll Costs and Eligible Tangible Assets associated with the 
Financial Accounting Net Income or Loss allocated to a Reverse Hybrid Entity. It also applies to the portion 
of the Eligible Payroll Costs and Eligible Tangible Assets associated with the Financial Accounting Net 
Income or Loss that has been excluded from the GloBE Income or Loss under Article 3.5.3 (attributable to 
non-members of an MNE Group) and under Article 7.1.1 (UPE Flow-through Entities). 


Article 5.4 - Additional Current Top-up Tax 


65. Certain provisions of the GloBE Rules, ETR Adjustment Articles, require or permit a retroactive re-
calculation of the ETR and Top-up Tax for a previous Fiscal Year or Fiscal Years taking into account an 
adjustment to the Adjusted Covered Taxes or the Net GloBE Income (or both) for the year. For example 
Article 3.2.6 relating to disposition of Local Tangible Assets, require such re-calculations in connection with 
an election made by the MNE Group. The ETR Adjustment Articles are Articles 3.2.6, 4.4.4, 4.6.1, 4.6.4, 
and 7.3. When these provisions result in adjustments to the Adjusted Covered Taxes, the change will affect 
the ETR for one or more of the prior Fiscal Years. The rules for performing the necessary re-calculations 
for a prior year when required or permitted by an ETR Adjustment Article are set out in Articles 5.4.1 and 
5.4.2. Article 5.4.3 sets out a special rule for allocating Top-up Taxes that arise under Article 4.1.5. 


Article 5.4.1 


66. If the ETR of a jurisdiction is subject to an ETR Adjustment then Article 5.4.1 provides the 
mechanism for performing the re-calculations for the prior year. Article 5.4.1 treats any additional Top-up 
Tax computed in respect of those prior Fiscal Years as Additional Current Top-up Tax, which is allocated 
to Constituent Entities in the jurisdiction under Article 5.2. To avoid the complexity and administrative 
burden of requiring an amended GloBE Information Return and additional separate payment of Top-up 
Tax, the Additional Top-Up Tax is instead charged to the Fiscal Year in which the recalculation was 
performed. In this case Inclusive Framework members considered that the need to avoid compliance and 
administrative burdens outweighed competing considerations relating to accuracy in connection with the 
attribution of Top-up Tax based on changes in ownership interests of LTCEs between the prior year and 
the year the recalculation is undertaken.  


67. Article 5.4.1 is not intended to address ordinary mistakes in the computations under the GloBE 
Rules or adjustments to GloBE Income arising from an examination of a Constituent Entity’s application of 
the IIR or the UTPR. Such adjustments are not made on a prospective basis by including them in Additional 
Current Top-up Tax. For example, if an MNE Group erroneously excluded an item of income from the 
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computation of its GloBE Income due to a misclassification of interest income as a dividend, it should follow 
the relevant administrative procedures for correcting such errors. This may entail filing an amended tax 
return to increase the amount of Top-up Tax payable in the jurisdiction. Similarly, if this error is discovered 
by the relevant tax authority on examination, the tax authority may adjust the GloBE tax liability in respect 
of the relevant Fiscal Year and apply its normal administrative procedures and rules, including assessment 
of interest or penalties, on that redetermination of tax liability. Stated differently, Article 5.4.1 applies only 
when there is an adjustment to a local tax item that has a follow-on effect on computations under the GloBE 
Rules, such as a transfer pricing adjustment that affects the income and tax liability of Constituent Entities 
in two or more jurisdictions.  


Article 5.4.2 


68. Article 5.4.2 provides a special rule for when there is additional Top-up Tax due as a result of a 
recalculation performed in accordance with Article 5.4.1 and there is no Net GloBE Income for the 
jurisdiction for the current Fiscal Year. This rule provides that the GloBE Income of the Constituent Entities 
in the jurisdiction shall be increased for the purposes of Article 2.2.2 in an amount equal to the additional 
Top-up Tax due divided by the Minimum Rate. For this purpose any GloBE Loss determined for the Fiscal 
Year is disregarded. This rule ensures that when a recalculation results in additional Top-up Tax that is 
payable in a Fiscal Year with no GloBE Income for a jurisdiction that there is still a mechanism in place by 
which the Top-up Tax that is owed can be allocated to Parent Entities that may be subject to an IIR. 


Article 5.4.3 


69. Under Article 4.1.5, Top-up Tax may be due as a result of a negative Adjusted Covered Taxes 
Amount that represents a larger loss for the jurisdiction than the Expected Adjusted Covered Taxes 
Amount. As discussed in the Commentary to Article 4.1.5, this rule essentially requires that attributes 
resulting from permanent differences be paid for with additional Top-up Tax arising in the Fiscal Year in 
which the attribute is generated. This facilitates the continued alignment of GloBE deferred tax accounts 
with the accounts used for financial reporting purposes. Article 5.4.3 requires the allocation of the Top-up 
Tax arising as a result of such permanent differences to the Constituent Entity that generated the attribute 
resulting from the permanent difference.  


70. The following example illustrates the operation of Article 5.4.3. Assume in a Fiscal Year there are 
two Constituent Entities in Country C. Constituent Entity A reports a GloBE Loss of (100) and Adjusted 
Covered Taxes of (15) for GloBE purposes. Constituent Entity B also reports a GloBE Loss of (100), but 
reports Adjusted Covered Taxes of (18) for GloBE purposes. Under Article 4.1.5 the Expected Adjusted 
Covered Taxes Amount for Country C is (30), but the Adjusted Covered Taxes Amount is actually (33) due 
to the permanent difference of (3) generated by Constituent Entity B. Article 4.1.5 provides that additional 
Top-up Tax of 3 is due with respect to Country C for the Fiscal Year. The operation of Article 5.4.3 allocates 
such Top-up Tax of 3 to Constituent Entity B, since that is the Constituent Entity which generated the 
permanent difference. 


71. Article 5.4.3 also creates an amount of GloBE income for each Constituent Entity to which the Top-
up Tax arising under Article 4.1.5 is allocated. This GloBE Income is used solely for purposes of Article 
2.2 to determine a Parent Entity’s Allocable Share of Top-up Tax arising under Article 4.1.5. The GloBE 
Income created under Article 5.4.3 is equal to the Top-up Tax allocated to the Entity under Article 5.4.3 
divided by the Minimum Rate. For this purpose any GloBE Loss determined for the Fiscal Year is 
disregarded. 


72. It is possible for GloBE Income to be created for Constituent Entities in a jurisdiction for the 
purposes of Article 2.2.2 under both Articles 5.4.2 and 5.4.3. In this scenario, each article is applied without 
regard to the income created under the other article. For purposes of Article 2.2.2, the GloBE Income for 
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any Constituent Entity for which GloBE Income has been created under both articles is the sum of the 
income created under each article. 


Article 5.4.4 


73. When Additional Current Top-up Tax arises from a re-calculation under Articles 5.4.1 to 5.4.3, 
Article 5.4.4 treats the Constituent Entity to which the Additional Current Top-up Tax is allocated as a Low-
Tax Constituent Entity for purposes of Chapter 2. Whether a jurisdiction is a Low-Tax Jurisdiction is 
determined annually and the Additional Current Top-up Tax may arise in a year for which the jurisdiction 
is not a Low-Tax Jurisdiction. The rules of Chapter 2 apply with respect to Low-Taxed Constituent Entities. 
This rule ensures that those rules apply properly to the Additional Current Top-up Tax to years in which 
the Constituent Entity’s location is not a Low-Tax Jurisdiction.  


Article 5.5 - De minimis exclusion 


74. Article 5.5 provides a jurisdictional exclusion for LTCEs of an MNE Group when both (i) the 
aggregated income and (ii) the revenue of those entities do not exceed agreed monetary thresholds. Article 
5.5.1 sets out the effects of the exclusion as well as the required conditions to benefit from that exclusion. 
Articles 5.5.2 and 5.5.3 further provide the methodology for computing the relevant indicators on a 
jurisdictional basis. The policy intent underlying Article 5.5 is to avoid the complexities of a full ETR 
computation in cases where the amount of any Top Up Tax would not seem to justify the associated 
compliance and administrative costs.  


Article 5.5.1 


Effects of the de minimis exclusion 


75. Article 5.5.1 provides that the Top-up Tax for the Constituent Entities located in a jurisdiction shall 
be deemed to be zero for a given Fiscal Year when all Constituent Entities located in the same jurisdiction 
meet the requirements for the de minimis exclusion.  


76. Article 5.5.1 further provides that this exclusion applies notwithstanding the requirements 
otherwise provided in Chapter 5, such as the requirement to determine the ETR of a jurisdiction and 
compute the Top-up Tax due, if any. This means that there is no need for the MNE Group to compute the 
ETR of the Constituent Entities that are located in the jurisdiction that meets the de minimis thresholds and 
no need to calculate the amount of Top-up Tax that would have been due if the exclusion did not apply.  


77. The exclusion applies on an annual basis. This means that a jurisdiction can fall under the de 
minimis exclusion for a given Fiscal Year, but not necessarily for the preceding or the following year. If a 
Constituent Entity was located in a jurisdiction to which Article 5.5.1 applied the first year when the MNE 
is subject to the GloBE Rules, the Transition Rules provided in Article 9.1 shall apply to such Constituent 
Entity at the beginning of the first Fiscal Year for which Article 5.5.1 does not apply to the jurisdiction. If a 
Constituent Entity was located in a jurisdiction to which Article 5.5.1 starts to apply one or several Fiscal 
Years after the MNE is subject to the GloBE Rules, the Filing Constituent Entity may nevertheless still be 
subject to filing obligations under the GloBE Rules during the Fiscal Year(s) where the de minimis exclusion 
applies (e.g. to ensure that an earlier deferred tax liability reversed within the required timeframe).  


78. The exclusion applies to all Constituent Entities of an MNE Group that are located in the same 
jurisdiction, unless those Entities are not eligible for the exclusion such as Investment Entities. This means 
that a jurisdiction can be treated as a de minimis jurisdiction for a given Fiscal Year for a given MNE Group 
but not for another MNE Group.  
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Elective exclusion 


79. Article 5.5.1 applies at the election of the Filing Constituent Entity. As provided in Article 8.1.4 (b), 
the Filing Constituent Entity shall elect and provide the relevant information in its GloBE Information Return 
showing that the required conditions are met to benefit from the exclusion. This election is an annual 
election.  


Conditions for the exclusion 


80. Article 5.5.1 provides two conditions for a jurisdiction to be eligible for the de minimis exclusion. 
The first condition requires the Average GloBE Revenue of the MNE Group in that jurisdiction to be less 
than EUR 10 million, while the second condition requires the Average GloBE Income or Loss of the MNE 
Group in that jurisdiction to be a loss or less than EUR 1 million. Both the Average GloBE Revenue and 
Average GloBE Income are determined by applying the same rules used to compute the GloBE Income of 
a jurisdiction, as provided in Article 5.5.3.  


81. The two conditions provided in Article 5.5.1 are aggregate and cumulative. This means that the 
income and revenues of all Constituent Entities located in the same jurisdiction must be aggregated for 
the purposes of the de minimis exclusion and if, for a Fiscal Year, the aggregate outcome for those 
Constituent Entities fail to meet one of the two conditions, the jurisdiction is not eligible for the de minimis 
exclusion for that Fiscal Year. As provided in Article 5.5.2, the relevant elements used for purposes of this 
exclusion are computed by using an average, which should minimise the volatility and the risk that a 
jurisdiction’s eligibility for the de minimis exclusion varies from one year to the next.  


82. Article 5.5.1 further provides that the election applies notwithstanding the requirements otherwise 
provided in Chapter 5. This means that the election available in Article 5.5.1 does not require the MNE 
Group to compute the Average GloBE Revenue and Average GloBE Income or Loss of the members of a 
Minority-Owned Subgroup as if they were a separate MNE Group or of a Minority-Owned Constituent Entity 
on an entity basis. Therefore, the GloBE Revenue and the GloBE Income or Loss of those entities is taken 
into account for purposes of determining the Average GloBE Revenue and the Average GloBE Income or 
Loss of the jurisdiction where they are located. 


83. The two conditions provided in Article 5.5.1 are denominated in the Euro currency. Like the 
revenue threshold, this may require the MNE Group to convert its revenue and income into Euros and may 
require a jurisdiction that measures the de minimis conditions in local currency to re-base the de minimis 
threshold amounts on a yearly basis to align with the references provided in the GloBE Rules. 


Article 5.5.2 


84. Article 5.5.2 provides that the GloBE Revenue and the GloBE Income or Loss of a jurisdiction shall 
be averaged for purposes of testing whether a jurisdiction meets the criteria for the de minimis exclusion. 
For each of those indicators, Article 5.5.2 provides that the values of the current Fiscal Year (whether 
income or loss) shall be averaged with that of the preceding two Fiscal Years for purposes of testing 
whether the jurisdiction is below the threshold. Using a three-year average is intended to simplify both 
compliance with the rule by MNE Groups and administration of the rule by tax authorities. It is, however, 
acknowledged that the average may result in volatile outcomes where a Fiscal Year with a significant 
amount of income (or loss) drops out of the three-year average.  


85. To avoid skewing the computation of the average, the second sentence of Article 5.5.2 provides 
that some Fiscal Years shall be excluded from the computation of the Average GloBE Revenue and the 
Average GloBE Income or Loss when there are no Constituent Entities with either GloBE Revenue or 
GloBE Losses (in the absence of revenue) that were located in the jurisdiction for that Fiscal Year. This 
applies when there are no Constituent Entities located in the jurisdiction for a given Fiscal Year. It can also 
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arise when there are only dormant Constituent Entities located in the jurisdiction. Before the GloBE Rules 
come into effect, there are also no Constituent Entities with GloBE Revenue or GloBE Income or Loss in 
any jurisdiction. This means that if, for instance, the Constituent Entities located in a given jurisdiction have 
an aggregate GloBE Income that equals or exceeds EUR 1 million for the first year when the GloBE Rules 
apply, the determination will be based solely on the revenue, income and loss of that year and the 
jurisdiction will not benefit from the de minimis exclusion for that year.  


86. The computation of the average provided under Article 5.5.2 relies on the assumption that Fiscal 
Years have the same duration. If one Fiscal Year is shorter, taking into account the GloBE Revenue or the 
GloBE Income or Loss of that year as if it accounted for the entire year would also skew the results. In 
such a case, the average shall be computed by adjusting the corresponding revenue and income (or loss) 
calculations in proportion to the period covered by the short Fiscal Year over a calendar year, in order to 
obtain an annual GloBE Revenue and GloBE Income or Loss for purposes of the computation.5 


Article 5.5.3 


87. Article 5.5.3 provides the definitions of GloBE Revenue of a jurisdiction and GloBE Income or Loss 
of a jurisdiction that are used for purposes of Article 5.5.2.  


(a) GloBE Revenue of a Jurisdiction 


88. Paragraph (a) provides that the GloBE Revenue of a jurisdiction is the sum of the revenue of all 
Constituent Entities located in the jurisdiction for a Fiscal Year, taking into account the adjustments 
calculated in accordance with Chapter 3. Chapter 3 provides the methodology for computing the GloBE 
Income or Loss of a Constituent Entity. Article 3.1 provides that the starting point for determining the GloBE 
Income or Loss of a Constituent Entity is the Financial Accounting Net Income or Loss determined for that 
Constituent Entity. Similarly, the starting point for determining the revenue of a Constituent Entity is the 
financial accounting revenue used in preparing the Consolidated Financial Statements, unless another 
Accounting Standard is applied, as provided in Article 3.1.3.  


89. Chapter 3 provides the adjustments that shall apply to determine the GloBE Income or Loss of a 
Constituent Entity. Only the adjustments that affect the amount of the revenue of a Constituent Entity shall 
be taken into account for computing the GloBE Revenue of a jurisdiction. A number of adjustments 
provided in Chapter 3 may affect the amount of revenue of a Constituent Entity. For example, depending 
upon the treatment of the following items in the financial accounts, the adjustments required by Article 3.2 
in respect thereof may affect the amount of revenue: 


• the adjustments provided for in Article 3.2.2, under paragraphs (b) (Excluded Dividends), (c) 
(Excluded Equity Gain or Loss), (d) (Included Revaluation Method Gain or Loss), (e) (Gain or loss 
from disposition of assets and liabilities excluded under Article 6.3.), (f) (Asymmetric Foreign 
Currency Gain or Loss) or (h) (Prior Period Errors and Changes in Accounting Principles); 


• the rule provided in Article 3.2.3 in situations where transactions between Constituent Entities form 
part of the revenue of a Constituent Entity;  


• the rule provided in Article 3.2.4 concerning refundable tax credits; 
• the elective adjustments provided in Article 3.2.5 and Article 3.2.6 relating to gains or losses in 


respect of an asset for which the Constituent Entity uses fair value or impairment accounting 
• the elective treatment of income and gains from transactions between Constituent Entities that are 


located in the same jurisdiction as provided in Article 3.2.8;  
• the rule provided in Article 3.2.9 applicable to insurance companies; 
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• amounts recognised as an increase to the equity of a Constituent Entity attributable to distributions 
received or receivable in respect of Additional Tier One Capital held by the Constituent Entity as 
provided in Article 3.2.10; 


• the rules referred to in Article 3.2.11 (referring to provisions of Articles 6 and 7) to the extent they 
affect the amount of the revenue of a Constituent Entity; 


• the exclusion provided in Article 3.3 in relation to International Shipping Income or loss and 
Qualified Ancillary International Shipping Income;  


• the rules provided in Article 3.4 (Allocation of Income or Loss between Main Entity and PE) to the 
extent they affect the amount of the revenue of a Constituent Entity; and  


• the rules provided in Article 3.5 (Allocation of Income or Loss from a Flow-through Entity) to the 
extent they affect the amount of the revenue of a Constituent Entity.  


90. On the other hand, Chapter 3 also provides a number of adjustments that relate to expenses only, 
and therefore are unlikely to affect the amount of the revenue of a Constituent Entity. These adjustments 
shall not be taken into account in determining the GloBE Revenue of a jurisdiction. This is the case for : 


• the adjustments provided in Article 3.2.2, under paragraphs (a) (Net Taxes Expense), (g) (Policy 
Disallowed Expenses) or (i) (Accrued Pension Expense);  


• the elective adjustment provided in Article 3.2.2 that relates to the amount of the stock-based 
compensation expense;  


• the rule provided under Article 3.2.7 in relation to the expenses accrued in respect of a liability to 
another Constituent Entity; 


• amounts recognised as a decrease to the equity of a Constituent Entity attributable to distributions 
paid or payable in respect of Additional Tier One Capital issued by the Constituent Entity as 
provided in Article 3.2.10; 


• the rules referred to in Article 3.2.11 (referring to provisions of Articles 6 and 7) to the extent they 
do not affect the amount of the revenue of a Constituent Entity; 


• the exclusion provided in Article 3.3.5 that relates to the expenses attributed to the International 
Shipping Income or Qualified Ancillary International Shipping Income; 


• the rules provided in Article 3.4 (Allocation of Income or Loss between Main Entity and PE) to the 
extent they do not affect the amount of the revenue of a Constituent Entity; and  


• the rules provided in Article 3.5 (Allocation of Income or Loss from a Flow-through Entity) to the 
extent they do not affect the amount of the revenue of a Constituent Entity. 


(b) GloBE Income or Loss of a Jurisdiction 


91. Paragraph (b) provides that the GloBE Income or Loss of a jurisdiction is the Net GloBE Income 
of that jurisdiction, if any, or the Net GloBE Loss of that jurisdiction. The Net GloBE Income of a jurisdiction 
is defined in Article 5.1.2 as the positive amount, if any, that is computed as the difference between the 
sum of the GloBE Income of all Constituent Entities and the sum of the GloBE Losses of all Constituent 
Entities, where both elements are determined in accordance with the rules provided in Chapter 3. If this 
difference is nil or negative, the outcome is a loss and that is the Net GloBE Loss of a jurisdiction.  


Post-filing ETR Adjustments  


92. The GloBE Revenue and the GloBE Income or Loss of a jurisdiction are computed for each Fiscal 
Year to determine whether the de minimis exclusion applies. An ETR Adjustment Article may apply in a 
subsequent year such that the Effective Tax Rate of a jurisdiction for a previous Fiscal Year is required or 
permitted to be recalculated, which may also require the re-computation of the GloBE Income or Loss of 
that jurisdiction for that Fiscal Year or any intervening Fiscal Years. When the GloBE Income or Loss is 
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adjusted under an ETR Adjustment Article, the GloBE Revenue shall also be adjusted as appropriate and 
necessary. Adjustments that reduce GloBE Income and/or GloBE Revenue for a previous Fiscal Year will 
not make a jurisdiction eligible for the de minimis exclusion in a previous Fiscal Year. However, 
adjustments that increase the GloBE Income and/or the GloBE Revenue of the jurisdiction may result in 
the Average GloBE Income or the Average GloBE Revenue of the jurisdiction no longer being below the 
threshold for the de minimis exclusion for a previous Fiscal Year or Years. In such a case, Article 5.5 is no 
longer applicable for the relevant Fiscal Year or Years and the Filing Constituent Entity must provide the 
relevant information required in the GloBE Information Return with respect to that jurisdiction for those 
Fiscal Years, without applying Article 5.5.  


93. For instance, in the case of a re-calculation pursuant to Article 3.2.6, the GloBE Revenue for a 
previous Fiscal Year shall be increased by the amount of Aggregate Asset Gain set-off against a Net Asset 
Loss for the year under paragraphs (b) or (c) and the amount allocated to the year under paragraph (d). 
Another example is Article 4.6.1 which addresses post-filing adjustments provides that the ETR is 
recomputed for a previous Fiscal Year when post-filing adjustments result in a reduction of the Effective 
Tax Rate for that year. Those adjustments also require re-computing the GloBE Income of that Fiscal Year 
and the intervening Fiscal Years, as necessary and appropriate. In circumstances where the GloBE 
Income would need to be increased for those Fiscal Years where post-filing adjustments result in a 
reduction of the Effective Tax Rate, this may have an impact on the de minimis exclusion. If the adjusted 
GloBE Income results in the Average GloBE Income exceeding the EUR 1 million threshold that provided 
in Article 5.5.1 for any Fiscal Year, the de minimis exclusion would not be applicable for those years. 


Changes in the Scope of the MNE Group 


94. As mentioned previously, the GloBE Revenue and the GloBE Income or Loss of a jurisdiction is 
determined in accordance with the principles and adjustments provided in Chapter 3, which provides the 
methodology for computing the GloBE Income or Loss of a Constituent Entity, the starting point being the 
financial accounts used in preparing the Consolidated Financial Statements. This means that the 
determinations of GloBE Revenue and GloBE Income or Loss of a jurisdiction under Article 5.5.3 are not 
adjusted to take into account periods when a Constituent Entity does not belong to the MNE Group and 
are limited based on whether an Entity was a Constituent Entity of the MNE Group in the previous Fiscal 
Years. Thus, if an MNE Group acquires Entities in a merger, the GloBE Revenue and GloBE Income or 
Loss of those Entities determined for periods prior to the merger are not taken into account for purposes 
of determining the three-year averages under Article 5.5.3. Similarly, if a Constituent Entity leaves the MNE 
Group, the GloBE Revenue and GloBE Income or Loss of that Entity determined for periods prior to the 
disposition of that Constituent Entity are still taken into account for purposes of determining the three-year 
averages under Article 5.5.3.  


Article 5.5.4 


95. Article 5.5.4 provides that an election under Article 5.5 shall not apply to Stateless Constituent 
Entities. Equally, Article 5.5.4 further provides that an election under Article 5.5 shall not apply to a 
Constituent Entity that is an Investment Entity. The policy intent underlying the de minimis exclusion is to 
avoid the complexities of determining the Adjusted Covered Taxes for the ETR and Top-up Tax 
calculations where the potential amount of Top-up Tax does not seem to justify the compliance and 
administrative burden. The election is not applicable to these Constituent Entities because their ETR is 
computed on an Entity basis and they are typically not subject to tax. Thus, because the ETR determined 
for these Entities will usually be zero and the Net GloBE Income or Loss for the jurisdiction must be 
determined in any case to apply the exclusion, applying the exception to these Entities would not produce 
a significant reduction in compliance burdens, but would instead encourage MNE Groups to separate its 
tax-exempt income into multiple Stateless Constituent Entities and Investment Entities that qualify for the 
de minimis exclusion.  
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96. Since Stateless Constituent Entities and Investment Entities are not eligible for the de minimis 
exclusion, their revenue and GloBE income are excluded from the De Minimis Exclusion computations in 
Article 5.5.3 for purposes of determining whether a jurisdiction is eligible for the de minimis exclusion so 
that such revenue or income will not cause a jurisdiction to fail the de minimis tests.  


Article 5.6 - Minority-Owned Constituent Entities 


97. Special rules are included in Article 5.6 for computing the ETR and Top-up Tax of Minority-Owned 
Constituent Entities. A Minority-Owned Constituent Entity is a Constituent Entity of the MNE Group where 
the UPE holds directly or indirectly 30% or less of its Ownership Interests. The Entities are Constituent 
Entities because the UPE holds their Controlling Interests, despite the small ownership percentage. 
Special rules are needed for Minority–Owned Constituent Entities because a UPE may have several 
Minority-Owned Constituent Entities with operations in the same jurisdiction but with different groups of 
owners that are not Group Entities. If the income and taxes of these different Constituent Entities were 
blended in the jurisdictional ETR computations, low-tax outcomes in one Entity could result in a Top-up 
Tax for the jurisdiction, some of which would be borne by non-Group Entity owners of a different 
Constituent Entity. While this can occur to some extent under the normal jurisdictional blending rules, the 
magnitude of the effect in the context of Minority-Owned Constituent Entities and the potential detrimental 
impact on these investment structures justifies a different rule.  


98. The special rules in Article 5.6 can also apply to Permanent Establishments if the Main Entity and 
the Permanent Establishment meet the definition of a Minority-Owned Constituent Entity.  


99. Article 5.6.1 applies with respect to members of a Minority-Owned Subgroup, which is a subgroup 
within the MNE Group comprised of a Minority-Owned Parent Entity and its Minority-Owned Subsidiaries. 
Article 5.6.2 covers the case where a Minority-Owned Constituent Entity is not part of a Minority-Owned 
Subgroup. The terms Minority-Owned Constituent Entity, Minority-Owned Subgroup, Minority-Owned 
Parent Entity and Minority-Owned Subsidiary are defined in Article 10.1 and discussed below.  


100. A Minority-Owned Parent Entity is a Minority-Owned Constituent Entity that holds directly or 
indirectly the Controlling Interests of another Minority-Owned Constituent Entity. If there are two or more 
Parent Entities that meet the definition of Minority-Owned Constituent Entity in the same ownership chain, 
only the Entity that is in the highest level in the ownership chain is considered to be the Minority-Owned 
Parent Entity.  


101. A Minority-Owned Subsidiary is defined as a Minority-Owned Constituent Entity whose Controlling 
Interests are held, directly or indirectly, by a Minority-Owned Parent Entity. The Minority-Owned Parent 
Entity and its Minority-Owned Subsidiaries comprise a Minority-Owned Subgroup.  


102. Not all Constituent Entities whose Controlling Interests are held by a Minority-Owned Parent Entity 
are considered Minority-Owned Subsidiaries and members of a Minority-Owned Subgroup. They must also 
meet with the definition of a Minority-Owned Constituent Entity. For instance, assume that UPE holds 60% 
of the Ownership Interests of B Co, but the Controlling Interests of B Co are held through A Co, a 
Constituent Entity that is the Minority-Owned Parent Entity of a Minority-Owned Subgroup. In this case, B 
Co does not meet the requirements to be a Minority-Owned Constituent Entity because the UPE holds 
more than 30% of its Ownership Interests. The fact that its Controlling Interests are held through a Minority-
Owned Parent Entity does not make it a Minority-Owned Subsidiary and member of the Minority-Owned 
Subgroup. 


Article 5.6.1 


103. Article 5.6.1 is a special rule that only applies to Minority-owned Constituent Entities that are 
members of a Minority-Owned Subgroup. It states that the computation of the ETR and Top-up Tax for a 
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jurisdiction in accordance with Chapters 3 to 7, and Article 8.2 shall apply as if they were a separate MNE 
Group. This means that jurisdictional computations made with respect to members of the Minority-Owned 
Subgroup shall be done separately from the rest of the MNE Group. The second sentence further clarifies 
that the Adjusted Covered Taxes and GloBE Income or Loss of members of a Minority-Owned Subgroup 
are excluded from the determination of the remainder of the MNE Group’s ETR in Article 5.1.1 and Net 
GloBE Income in Article 5.1.2. 


104. Thus, an MNE Group could have two or more computations with respect to Constituent Entities 
located in a jurisdiction, one for members of the Minority-Owned Subgroup and the other for the rest of the 
MNE Group. The result does not change regardless that a portion of the Ownership Interests are held 
directly by the UPE or other Parent Entities that are not part of the Minority-Owned Subgroup. For example, 
the UPE holds 20% of the Ownership Interests of A Co, which owns 90% of B Co 1 and B Co 2 (located 
in jurisdiction B). The remainder 10% of the Ownership Interests of B Co 1 and B Co 2 are held directly by 
the UPE. All Entities are Constituent Entities of an MNE Group. A Co is a Minority-Owned Parent Entity, 
while B Co 1 and B Co 2 are its Minority-Owned Subsidiaries. In this situation, the ETR of jurisdiction B 
with respect to B Co 1 and B Co 2 is computed separately from the ETR computation of any other 
Constituent Entities of the MNE Group located in jurisdiction B.  


105. Article 5.6.1 does not change the mechanics of the provisions of GloBE Rules other than the 
computation of the jurisdictional ETR and the consequential changes to the Top-up Tax computation of 
the members of the Minority-Owned Subgroup. For instance, if the Minority-Owned Parent Entity is a Flow-
through Entity, its Financial Accounting Net Income or Loss is allocated to its Constituent Entity-owners in 
accordance with Article 3.5.1(b) (unless it has been allocated to a PE under Article 3.5.1(a)). Equally, 
Article 5.6.1 has no effect on the eligibility of a jurisdiction for the de minimis exclusion provided in 
Article 5.5 (see above the Commentary on the conditions for the exclusion under Article 5.5.1). 
Furthermore, the charging provisions in Chapter 2 apply normally. For example, the Minority-Owned Parent 
Entity is not treated as the UPE of the Minority-Owned Subgroup. The UPE of the MNE Group is still 
required to apply the IIR with respect to the members of the Minority-Owned Subgroup. Similarly, the 
Minority-Owned Parent Entity and any other Parent Entity that is a POPE are still required to apply the IIR 
with respect to their Ownership Interests in the Minority-Owned Constituent Entities of the Minority-Owned 
Subgroup.  


Article 5.6.2 


106. Article 5.6.2 is a rule that applies only to a Minority-Owned Constituent Entity that is not a member 
of a Minority-Owned Subgroup. The provision states that the ETR and Top-up Tax of the Entity is computed 
on an entity basis in accordance with Chapters 3 to 7, and Article 8.2. It further clarifies that its Adjusted 
Covered Taxes and GloBE Income or Loss are excluded from the determination of the remainder of the 
MNE Group’s ETR in Article 5.1.1 and Net GloBE Income in Article 5.1.2. This provision prevents the 70% 
or more of the Net Income or Loss and Adjusted Covered Taxes of the Entity, which do not effectively 
belong to the UPE, from being blended with the Net Income or Loss and Adjusted Covered Taxes of the 
other Constituent Entities of the MNE Group. However, Article 5.6.2 has no effect on the eligibility of a 
jurisdiction for the de minimis exclusion provided in Article 5.5 (see above the Commentary on the 
conditions for the exclusion under Article 5.5.1). 


107. The last sentence of this provision states that it does not apply if the Minority-Owned Constituent 
Entity is an Investment Entity. Therefore, the special provisions applicable to Investment Entities in 
Articles 7.4 and 7.5 have priority and apply in these situations. 
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Notes


1 See page 34 of Action 13 Report (OECD, 2015[6]): “In the tenth column of the template, the Reporting 
MNE should report the total number of employees on a full-time equivalent (FTE) basis of all the 
Constituent Entities resident for tax purposes in the relevant tax jurisdiction. The number of employees 
may be reported as of the year-end, on the basis of average employment levels for the year, or on any 
other basis consistently applied across tax jurisdictions and from year to year. For this purpose, 
independent contractors participating in the ordinary operating activities of the Constituent Entity may be 
reported as employees. Reasonable rounding or approximation of the number of employees is permissible, 
providing that such rounding or approximation does not materially distort the relative distribution of 
employees across the various tax jurisdictions. Consistent approaches should be applied from year to year 
and across entities.” 


2 Under some financial accounting standards timber tracts are accounted for the same as other natural 
resources, i.e., cost model. However, under IFRS, specifically IAS 41 – Agriculture, “biological assets”, 
which includes timber tracts, are valued at their fair value less estimated costs to sell, with changes in fair 
value included in profit or loss (IFRS Foundation, 2022[2]). For purposes of the carve-out, a deemed 
depletion charge for timber tracts must be derived using the cost model. 


3 Some financial accounting standards require lessee’s to distinguish between “operating leases” and 
“finance leases”. Other standards, including IFRS, have a single lessee accounting model which requires 
a lessee to recognise assets and liabilities for all leases with a term of more than 12 months, unless the 
underlying asset is of low value. 


4 The application of Article 5.3.7 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


5 The application of Article 5.5.2 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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1. Chapter 6 contains special rules dealing with corporate restructurings (including mergers, 
acquisitions, and demergers) as well as Articles that address the application of the GloBE Rules to certain 
holding structures such as JV investments and Multi-Parented MNE Groups. 


Overview 


2. Article 6.1 explains how the consolidated revenue threshold is applied after a merger and a 
demerger. In the case of a merger, this Article sets out special rules for measuring the consolidated 
revenue of the Entities or Groups involved in the merger for purposes of the four-year revenue threshold 
test in Article 1.1.1. In the case of a demerger, the Article includes an additional rule that supplements the 
revenue threshold test in Article 1.1.1. The Article also defines merger and demerger for these purposes. 


3. Article 6.2 deals with cases where an Entity joins or leaves the MNE Group. In these cases, special 
rules are needed to apply the GloBE Rules in respect of the Constituent Entity that enters or leaves an 
MNE Group during the Fiscal Year. The rules impact the calculations for the GloBE Income or Loss, 
Adjusted Covered Taxes, and Substance-based Income Exclusion, and the way the IIR is applied under 
these circumstances.  


4. Article 6.3 deals with situations in which the assets and liabilities of a Constituent Entity are 
disposed or acquired directly, including as part of a GloBE Reorganisation. Article 6.3 provides rules to 
determine whether and the extent to which gain or loss is recognised on the disposition and the carrying 
value to be used by the acquirer for the purposes of determining its GloBE Income or Loss in subsequent 
Fiscal Years.  


5. Article 6.4 establishes special rules for JVs. These rules apply where an UPE holds, directly or 
indirectly, at least 50% of the Ownership Interest of a JV that is reported under the equity method in its 
Consolidated Financial Statements. Article 6.4 brings such JVs into scope of the GloBE Rules, along with 
their JV Subsidiaries.  


6. Finally, Article 6.5 provides special rules for the treatment of Multi-Parented MNE Groups under 
the GloBE Rules.  


7. The special rules related to corporate restructurings in Articles 6.2 and 6.3 are intended to produce 
outcomes that are generally aligned with the local tax treatment of such transactions. However, the precise 
tax treatment of restructurings varies among Inclusive Framework jurisdictions and additional guidance 
may be needed to address the application of the GloBE Rules in certain scenarios, the treatment of specific 
aspects of the GloBE Rules (e.g. elections) when Constituent Entities leave or join an MNE Group or when 
a new MNE Group is formed or an MNE Group ceases to exist, the carrying value of Ownership Interests 
received as consideration in a restructuring, and the measurement and treatment of deferred tax assets 
and liabilities arising in connection with certain business combinations. As part of the GloBE 


6 Corporate Restructurings and 
Holding Structures  
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Implementation Framework, consideration will be given to providing Agreed Administrative Guidance 
related to these issues.. 


Purchase Accounting and Business Acquisitions 


8. Financial accounting standards used in preparing Consolidated Financial Statements do not 
usually provide for non-recognition of gain or loss on the disposition of assets or liabilities, either individually 
or as part of the disposition of an entire business. This is true regardless of whether the assets and liabilities 
are disposed of directly or whether the disposition is effected through a sale of Ownership Interests in a 
Constituent Entity. In addition, the Ownership Interests of a Constituent Entity are not recognised as an 
asset in the Consolidated Financial Statements; instead, the assets and liabilities of the Constituent Entity 
are consolidated with those of the MNE Group. Thus, when they are disposed of (even via a sale of the 
Ownership Interests), the gains and losses on the underlying assets and liabilities are generally included 
in the MNE Group’s Financial Accounting Net Income or Loss in the Consolidated Financial Statements. 
However, for GloBE purposes the Financial Accounting Net Income or Loss is determined using the 
separate entity position of the Constituent Entity used in preparing the Consolidated Financial Statements. 


9. Financial accounting standards provide correlative treatment of the acquired assets and liabilities. 
Financial accounting standards generally require the acquirer to record acquired assets and liabilities at 
their acquisition date fair value, irrespective of the acquisition price. This is the normal accounting treatment 
for when a standalone business is acquired, also referred to as a business combination. To the extent an 
acquisition of assets or liabilities is not considered to be a standalone business the acquired assets are 
typically accounted for at cost (i.e. the acquisition price). In a business combination (i.e. an acquisition of 
a standalone business), if the acquisition price exceeds the fair value of the acquired assets, financial 
accounting rules generally treat the excess as a goodwill asset. And if the acquisition price is less than the 
fair value of the acquired assets, financial accounting rules generally treat the shortfall as a bargain 
purchase and require a corresponding income inclusion. In many cases, particularly for Entity acquisitions, 
the fair value adjustments to the carrying value of assets and liabilities are reflected in the consolidated 
financial accounts, rather than the separate financial accounts of the acquired Constituent Entity or the 
Constituent Entity that acquired the assets and liabilities. “Push-down accounting” refers to the situation 
where the fair value adjustments are reflected in (i.e. “pushed down to”) the financial accounts of the 
Constituent Entity. Push-down accounting is not permitted in some Acceptable Financial Accounting 
Standards and not permitted in all circumstances in some of those standards. 


10. Given the GloBE Rules primarily focus on the position of individual Entities rather than the full 
consolidated position of the MNE Group, it is important to distinguish between the accounting for an 
acquisition of a business through a share acquisition (i.e. acquiring the Ownership Interest in the Entity) 
and an asset acquisition (i.e. acquiring the underlying assets and liabilities of the business). From a 
consolidation perspective, the accounting is the same, however, the individual Entity position is often 
different. In a share acquisition, the individual Entity position is often unaffected as all that has changed 
from the Entity’s perspective is the shareholder whereas in an asset acquisition new assets and liabilities 
will be brought onto the balance sheet. As a result, the purchase accounting adjustments to fair value are 
usually reflected in the individual Entity position for an asset acquisition whereas for a share acquisition 
they are usually only reflected as a consolidation adjustment to get to the full consolidated position. 


11. The tax rules of many Inclusive Framework jurisdictions do not require recognition of a gain or loss 
in certain transfers of assets and liabilities, and provide for a corresponding continuation of the historical 
basis in the assets and liabilities after the transfer. For example, when the shares of an Entity are 
transferred to a new owner, the basis of the Entity’s assets and amount of its liabilities is generally 
unaffected irrespective of whether the seller is subject to tax on a gain from the sale of its shares. Similarly, 
gains from transfers of assets and liabilities that qualify as a GloBE Reorganisation are generally not 
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subject to tax and the acquiring Entity must use the historical tax basis of the assets and amounts of the 
liabilities in computing taxable income after the transfer. 


12. Generally, when there is a difference in the financial accounting and tax carrying value (basis or 
amount) of assets and liabilities, financial accounting rules require the MNE Group to establish deferred 
tax liabilities or deferred tax assets because the difference will manifest itself as a temporary difference in 
the computation of taxable and accounting income. In a business combination, financial accounting rules 
generally require creation of deferred tax liabilities and assets to the extent that the acquiring Entity will be 
subject to tax on the differences in carrying value. Unlike most deferred tax assets and liabilities, the ones 
created in connection with a business combination do not affect the income tax expense computation when 
they arise because the net effect of recognition of such deferred tax assets and liabilities is recorded in 
accounting goodwill and not as income tax expense. Consequently, recognition of deferred tax assets and 
liabilities will not give rise to Adjusted Covered Taxes for GloBE purposes at the time of the business 
combination. They only affect the income tax expense computation when they reverse. 


13. For example, assume that MNE Group 1 owns all of the Ownership Interests of A Co which is 
resident in jurisdiction A. A Co holds a standalone business and has assets with total carrying value of 
USD 100 and a tax basis of USD 100, the tax rate in jurisdiction A is 15%. 


14. MNE Group 1 decides to sell its Ownership Interest of A Co to MNE Group 2. MNE Group 2 agrees 
to pay USD 300 for A Co on the basis that it considers the assets of A Co to be worth USD 300. In this 
scenario, the tax basis of the underlying assets is unaffected by the acquisition. As a result, there is now 
a difference between the financial accounting carrying value in the consolidated financial statements 
(USD 300) and the tax carrying value (USD 100) of A Co’s assets, and deferred tax liabilities should be 
recognised in relation to these temporary differences (USD 30 = (USD 300 – USD 100) * 15%)). 


 


 Amount 
USD  


Fair value of net assets acquired 300 
Deferred tax liabilities recognised on acquisition (30 = (300 – 100) * 15%) (30) 


Goodwill (balancing amount to arrive at total purchase consideration of 300) 30 


Total Carrying value (equal to purchase consideration) 300 


15. There would be no deferred tax expense arising from the recognition of the deferred tax liabilities, 
instead a goodwill asset is recognised. Thereafter, when MNE Group 2 sells the assets for USD 300, it has 
no financial accounting gain or loss because the carrying value of the assets is USD 300 (assuming no 
changes to fair value since the original acquisition). There will be a gain for tax purposes because the 
assets are sold for USD 300 but the tax base is USD 100, which represents the tax deduction available on 
sale of the assets. This gives rise to a taxable gain of USD 200 and a tax charge of USD 30 (= USD 200 * 
15%), however this is offset by a reversal of the deferred tax liability of USD 30 recognised on the original 
acquisition. As a result the nil accounting impact from this disposal is mirrored by the nil total tax (current 
tax plus deferred tax) impact. 


16. It is worth noting that the deferred tax liability of USD 30 recognised on the acquisition would only 
be recognised in the consolidated financial statements of MNE Group 2 and not in the individual entity 
position.  


17. Financial accounting adjustments to the carrying value of assets and liabilities arising in connection 
with purchase accounting for a business combination generally are not taken into account in the 
computation of GloBE Income or Loss, as discussed in the Commentary to Article 3.1.2. For example, 
purchase accounting adjustments and the corresponding deferred tax assets and liabilities are not taken 
into account in respect of a transaction governed by Article 6.2.1. After such transactions, the historical 
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carrying values of the acquired assets and liabilities (i.e. the values excluding any purchase accounting 
adjustments made on acquisition) must be used to compute the GloBE Income or Loss, which will generally 
be consistent with the computation of taxable income under the local tax rules. Therefore, any deferred tax 
assets and liabilities associated with purchase accounting adjustments in the financial accounts must also 
be excluded from the computation of Adjusted Covered Taxes under Article 4.1 to prevent distortions in 
the ETR computations. The same is true for purchase accounting adjustments and associated deferred 
tax assets and liabilities in the financial accounts arising in connection with a GloBE Reorganisation that 
is subject to the rules of Article 6.3.2. 


18. In some cases it is appropriate to reflect purchase accounting adjustments in the GloBE income 
or loss. Purchase accounting adjustments arising in connection with transactions governed by Article 6.2.2, 
Article 6.3.1 and Article 6.3.4 should be taken into account even if those adjustments are reflected in the 
financial accounts at the consolidated level, rather than the Constituent Entity level. Purchase accounting 
adjustments arising in connection with transactions governed by Article 6.3.3 should be taken into account 
to the extent they relate to Non-Qualifying Gain or Loss. In most cases, those transactions will be fully 
taxable at the local level and there may be deferred tax assets and liabilities recognised as the fair value 
of each of the asset and liability recognised in the financial accounts may not be same as tax basis of 
assets and liabilities recognised for tax purposes. Similarly, not all of the assets recognised for accounting 
purposes may be recognised for tax purposes and the value of some accounting assets might be merged 
or allocated to the basis of another asset for tax purposes. In the case of tax-deductible goodwill, there 
may be deferred tax assets recognised at the time of initial recognition of accounting goodwill, representing 
fair value of accounting goodwill and future tax deductions of goodwill over a future period or upon disposal 
of goodwill. Future accounting amortisation and impairment on such assets recognised at acquisition date 
may also impact the deferred tax expense. Such deferred tax assets and liabilities that arise in connection 
with the transaction should be taken into account in the computation of Adjusted Covered Taxes under 
Article 4.1 to the extent gain or loss on those transactions is included in the computation of GloBE Income 
or Loss.  


Article 6.1 - Application of Consolidated Revenue Threshold to Group Mergers 
and Demergers  


19. As set out in Article 1.1, the GloBE Rules apply to MNE Groups with consolidated revenue of 
EUR 750 million or more in at least two of the four Fiscal Years immediately preceding the tested Fiscal 
Year. Article 6.1 complements this four-year revenue test in three scenarios:  


a. where two or more Groups merge to form a single Group;  
b. where a single Entity acquires another Entity or a Group, or vice versa (referred to as a “merger” 


for GloBE purposes); and 
c. where an MNE Group within the scope of the GloBE Rules demerges into two or more Groups. 


20. In the first scenario, the recently merged MNE Group does not have a single consolidated revenue 
because each of the Groups had their own separate Consolidated Financial Statements. In the second 
scenario, it is possible that the target or acquirer does not have any Consolidated Financial Statements 
because it may not have been part of a Group prior to the merger, even though that Entity could have had 
revenue of EUR 750 million or more in the preceding Fiscal Years that would have been sufficient to bring 
it within the scope of the rules if it had been part of a Group in those prior years. The last scenario deals 
with an MNE Group that was in the scope of the GloBE Rules but then is split into separate Groups raising 
the issue of how to apply the consolidated revenue threshold to these separate Groups following the 
demerger. 
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Article 6.1.1 


Paragraph (a) – Merger between two or more Groups  


21. Article 6.1.1(a) applies where two or more Groups merge into a single Group. Given that the 
Groups were separate and not part of a merged Group in prior years, the question arises as to how the 
consolidated revenue threshold is to be applied under these circumstances.  


22. Paragraph (a) answers this question by deeming the revenue threshold to be met in a given 
preceding year if the sum of the revenue included in each Group’s Consolidated Financial Statements for 
that year is equal to or greater than EUR 750 million. Neither Group’s pre-merger revenues are adjusted 
for transactions that occurred between the Groups in the preceding years, notwithstanding that 
transactions between Entities will be eliminated in consolidation after the merger. This determination has 
to be made for each of the Fiscal Years that are tested under the consolidated revenue test in Article 1.1.  


23. For instance, assume that A Group and B Group reported separately consolidated revenue of 
EUR 400 million, EUR 300 million, EUR 300 million and EUR 400 million each for years 1 to 4 respectively. 
The A Group and B Group merge in year 5 into the AB MNE Group. Under these facts, the AB MNE Group 
is subject to the GloBE Rules in year 5 because in two of the four preceding Fiscal Years the sum of their 
consolidated revenue included in each of their Consolidated Financial Statements was EUR 750 million or 
more (i.e. in year 1, the combined revenue was of EUR 800 million and in year 4, the combined revenue 
was of EUR 800 million).  


Paragraph (b) – Merger between two or more Entities, or an Entity and a Group. 


24. Paragraph (b) addresses two general scenarios that are referred to as a “merger” for GloBE 
purposes:  


a. where two single Entities that are not part of a Group are brought together to form a Group and, 
prior to this merger, only individual (i.e. not consolidated) financial statements were prepared by 
these entities; and 


b. where a single Entity that does not prepare consolidated financial statements becomes part of a 
Group.  


25. Paragraph (b) also applies where as part of the same arrangement, two or more Groups merge 
with one Entity; one Group merges with two or more Entities; and two or more Groups merge with two or 
more Entities. 


26. Paragraph (b) contains two parenthetical labels – target and acquirer – that are intended solely to 
facilitate the drafting of a complex sentence. It would be incorrect to read the sentence as applying only 
where an Entity that is not a member of any Group is acquired by another Entity or a Group. The paragraph 
also applies when an Entity that is not a member of a Group acquires another Entity or a Group. Thus, the 
acquisition of an MNE Group that was already subject to the GloBE Rules by a stand-alone Entity does 
not re-start the four-year period for purposes of the revenue threshold on the basis that the UPE of the 
“new Group” does not have Consolidated Financial Statements for previous years. 


27. Paragraph (b) modifies the application of the consolidated revenue threshold in both of these cases 
by aggregating the combined revenue of the Entity(ies) and Group(s) of a given year for purposes of the 
four-year revenue test. In the case of two single Entities that come together to form a Group, the revenue 
of each Entity (as reflected in the financial statements of each of the Entities for the prior Fiscal Years) is 
aggregated for the purposes of applying the consolidated revenue threshold. In the case of an Entity that 
joins a Group, the revenue included in that Entity’s financial statements for a given year must be added to 
the consolidated revenue of the Group for the same year. If the previous fiscal periods do not align, the 
revenues of the Fiscal Years should be combined by taking the revenues of fiscal periods that end with or 
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within the fiscal period that the Group uses after the Entities come together. For example, an MNE Group 
that uses a calendar year as its Fiscal Year acquires, on 1 January 2023, an Entity that uses a fiscal period 
that ends on 30 September as its Fiscal Year. The MNE Group continues to use the calendar year as its 
Fiscal Year after the acquisition. In this scenario, the revenues of the acquired Entity for the Fiscal Years 
ending 30 September 2022, 2021, 2020, and 2019 are combined with the revenues of the MNE Group for 
the four preceding Fiscal Years ending 31 December 2022, 2021, 2020, and 2019. The Entity’s revenues 
for the period between 1 October 2022 and 31 December 2022 (which would have been included in the 
financial statements of that Entity in the following year if it was not acquired) are not included in the 
computation of the MNE Group’s revenue for the calendar years 2022 or 2023. 


28. As with paragraph (a), the deeming rule in paragraph (b) is applied to each of the four Fiscal Years 
prior to the tested Fiscal Year in order to determine whether the newly formed Group falls within the scope 
of the GloBE Rules. This means that if the combined revenue in two out of the four Fiscal Years prior to 
the tested Fiscal Year equals or exceeds EUR 750 million, then the consolidated revenue threshold in 
Article 1.1 is met and the MNE Group is subject to the GloBE Rules in the tested Fiscal Year. In practice, 
this rule is irrelevant where the acquiring MNE Group meets the revenue threshold under Article 1.1 in the 
Fiscal Year in which the merger takes place. 


29. The following example illustrates the first scenario. Assume from Fiscal Years 1 to 4, A Co and B 
Co (located in different jurisdictions) were single Entities and that A Co reported revenue of 
EUR 600 million and B Co reported revenue of EUR 400 million in each of those years. In Fiscal Year 5, 
A Co acquires B Co, creating a Group and an MNE Group which reports a consolidated revenue of 
EUR 1 billion in its Consolidated Financial Statements of Fiscal Year 5. In this case, the recently formed 
AB Group is required to apply the GloBE Rules in Year 5 (i.e. the tested Fiscal Year) because their 
combined revenue met the EUR 750 million threshold in at least two of the prior 4 Fiscal Years.  


30. The next example illustrates the second scenario addressed by paragraph (b). Assume A Group 
reported consolidated revenue of EUR 500 million in each of Fiscal Years 1 to 4. In Fiscal Year 5, A Group 
acquired an Entity with reported revenue of EUR 800 million in each of Fiscal Years 1 to 4. In this case, 
the consolidated revenue threshold is met for Fiscal Year 5 (i.e. the tested Fiscal Year) because the A 
Group is deemed to have met the EUR 750 million consolidated revenues test by virtue of the acquired 
Entity’s revenue of EUR 800 million in at least two of the preceding four years.  


Paragraph (c) – Demerger 


31. Paragraph (c) covers the case where an MNE Group demerges into two or more Groups during a 
Fiscal Year. This paragraph applies where the MNE Group is within the scope of the GloBE Rules in the 
Fiscal Year that the demerger takes place. Paragraph (c) applies irrespective of the form of the demerger 
provided that it falls within the definition of a demerger in Article 6.1.3. Paragraph (c) is applied separately 
to each of the demerged Groups. 


32. The rule in paragraph (c) is different from the rules in the previous paragraphs. Paragraphs (a) 
and (b) complement Article 1.1 by determining the amount of consolidated revenue for each of the four 
Fiscal Years prior to the tested Fiscal Year. Paragraph (c), in contrast, is a standalone revenue threshold 
test that applies in addition to the test in Article 1.1.1. The rules in paragraph (c) are intended to ensure 
that each Group resulting from the demerger of the in-scope MNE Group, that meet the revenue threshold 
in the Fiscal Year ending after the demerger, remain subject to the GloBE Rules even if the demerged 
Group does not meet the requirements of Article 1.1 in that year.  


33. Paragraph (c) is divided into two subparagraphs. Subparagraph (i) covers the first tested Fiscal 
Year after the demerger, while subparagraph (ii) covers from the second to the fourth tested Fiscal Years 
after the demerger. The rules apply separately to each of the Groups that were formed from or remained 
following the demerger (each, a demerged Group). 
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First year following the demerger 


34. Under subparagraph (i), the consolidated revenue threshold set out in Article 1.1 is deemed to be 
met by a demerged Group if the demerged Group has annual revenues of EUR 750 million or more in the 
first tested fiscal year after the demerger. This means that instead of applying a test that considers previous 
fiscal years, this rule is triggered for each demerged Group that has annual revenues of EUR 750 million 
or more in the Fiscal Year that is being tested. Note that this paragraph only applies to demerged Groups. 
The sale of a controlling interest in a single Entity will therefore not fall within the scope of paragraph (c).  


35. Sub-paragraph (i) applies to a Group in the Fiscal Year “ending after the demerger”. For example, 
Assume Group A has a Fiscal Year that is the same as the calendar year. The UPE of Group A distributed 
all of the shares of subgroup B to its shareholders in 30 June of Year 1. This distribution will be considered 
a demerger under Article 6.1.3 and result in the creation of Group B. The Fiscal Year of Group A ends on 
the 31 of December of Year 1. In this case, paragraph (i) tests Group A’s consolidated revenue for Year 1 
because it is the first tested Fiscal Year that ends after the demerger. Paragraph (i) also tests Group B’s 
consolidated revenue for its first tested Fiscal Year that ends after the demerger. Thus, if Group B adopts 
or retains the calendar year as its Fiscal Year, paragraph (i) will apply to its Fiscal Year ending 31 
December of Year 1 because that is Group B’s first tested year that ends after the demerger. However, 
because Group B’s first tested Fiscal Year is composed of a period other than 12 months, then the 
EUR 750 million threshold has to be adjusted proportionally consistent with Article 1.1.2. 


Second and subsequent years following demerger 


36. Paragraph (ii) provides the rule for the second to fourth tested Fiscal Years after a demerger. It 
states that the consolidated revenue threshold set out in Article 1.1 is deemed to be met by a demerged 
Group if it has annual revenues of EUR 750 million or more in at least two Fiscal Years following the 
demerger. As for paragraph (i), this rule takes into account the annual revenue of the Fiscal Year that is 
being tested. For example, a demerged Group meets the test in the second Fiscal Year (i.e. the tested 
Fiscal Year), if it has consolidated revenues of EUR 750 million or more in Fiscal Years 1 and 2 following 
the demerger.  


Article 6.1.2. 


37. Article 6.1.2 sets out the definition of merger that is used in applying the rules in Article 6.1.1. The 
definition of “merger” applies only for the purposes of Article 6.1.1 and is broader than the commonly 
understood meaning of merger. The term applies to any merger or acquisition transaction that results in 
all or substantially all of the Entities of the two or more Groups being brought under common control. Article 
6.1.2 is divided into two paragraphs with two different definitions. The rule in Article 6.1.1 (a) or (b) will 
apply if either one of the definitions in Article 6.1.2 applies. 


Paragraph (a) 


38. Paragraph (a) states that a merger is an arrangement in which all or substantially all of the Group 
Entities involved are brought under common control to form a combined Group. The form of the merger 
transaction is not relevant for purposes of paragraph (a) as long as the common control conditions are 
met. For example, it applies where a Group is acquired by another Group in an all-cash transaction or 
where two separate Groups are brought under the control of a new UPE. The definition requires that “all 
or substantially all” of the Entities that are the members of the separate Groups become members of the 
merged Group. It would not apply, for example, where a Group sells all the Entities that make a business 
division unless that division represented virtually all the business of the selling Group.  
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Paragraph (b) 


39. Under paragraph (b), a merger includes an arrangement where a single Entity (which is not a 
member of any Group) is brought under common control with another single Entity or Group such that it 
creates a combined Group. This definition is relevant for purposes of Article 6.1.1 (b) as it covers the 
situation in which a standalone Entity acquires another standalone Entity to become a Group for the first 
time. It also encompasses the situation in which a single Entity acquires a Group, and where a Group 
acquires an Entity that is not part of another Group.  


40. Paragraphs (a) and (b) both require the creation of a new “combined Group”. The definition of the 
term “Group” under Article 1.2.2 has to be taken into account for determining whether a new Group is 
formed. For example, the definition is not met where two Groups were acquired by an Investment Fund 
that is not required to consolidate them on a line-by-line basis. In this case, the Investment Fund and the 
two Groups do not form a “combined Group” because the assets, liabilities, income, expenses and cash 
flows of their Entities are reported under different Consolidated Financial Statements.  


Article 6.1.3. 


41. Article 6.1.3 defines the term “demerger” for purposes of Article 6.1.1(c). A demerger is defined as 
any arrangement where the Group Entities of a single Group are separated into two or more standalone 
Groups. After a demerger, the disposed Group Entities are no longer consolidated on a line-by-line basis 
by the same UPE but continue to be consolidated on a line-by-line basis by two or more UPEs of different 
MNE Groups from the date of the demerger.  


42. This definition relies on the consolidation test and the definition of a Group included in Articles 
1.2.2 and 1.2.3. Therefore, whether a Group is separated into two or more Groups depends on whether 
each separated collection of Entities meets the definition of a Group and has its own Consolidated Financial 
Statements as defined by Article 10.1.  


43. As a general rule, the disposal of a single Constituent Entity is not a demerger because after the 
disposal it would become a standalone Entity and not a Group. However, where the disposed Constituent 
Entity has a PE in another jurisdiction, then the standalone Entity and its PE are considered a Group in 
accordance with Article 1.2.3 and therefore, a new Group would exist for the purposes of Article 6.1.3. This 
definition does not cover the situations in which an MNE Group disposes of one or more Constituent 
Entities and the acquirer is another Group. In these cases, the disposed Entities are joining an existing 
Group, not creating a new one. A sale of one or more Constituent Entities to another MNE Group may, 
however, fall within the definition of a merger in Article 6.1.2(a) or (b) with respect to the acquiring MNE 
Group, where, for example, the sale of those Entities represented virtually all the business of the selling 
Group.  


Article 6.2 - Constituent Entities joining and leaving an MNE Group 


44. The GloBE Rules and Commentary are generally drafted on a steady-state basis that assume the 
MNE Group is comprised of the same Constituent Entities throughout the entire Fiscal Year. When an 
acquisition or disposition of a Controlling Interest in a Constituent Entity (referred to in Article 6.2 as the 
target) takes place during the Fiscal Year, Article 6.2 modifies or clarifies the operation of the GloBE Rules 
in order to ensure the appropriate outcomes for both the buyer and seller. The rules are intended to 
produce a smooth separation of the target from the seller Group and a smooth integration of the target into 
the acquiring MNE Group. Article 6.2.1 includes provisions that apply in the Fiscal Year the Entity leaves 
or joins the Group (i.e. the acquisition year) as well as rules that apply for the purposes of determining the 
ongoing tax attributes of an Entity that joins the Group in the years following the acquisition year. In relation 
to a target, it addresses the question of when the target is treated as joining or leaving a Group and 







  | 145 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


apportions its income and expenses, including its Covered Taxes, between the Groups for the purposes 
of the GloBE Rules.  


45. Article 6.2 also provides a special ordering rule for applying the IIR where the target is a Parent 
Entity that is required to apply the IIR as a member of one or both MNE Groups. Special rules are required 
to determine whether a target should apply the IIR for all or part of the year because the application of the 
IIR by the target depends on whether a Controlling Interest in the target is held by a Group Entity that is 
subject to a Qualified IIR. Specific ordering rules are not required for the application of the UTPR in these 
cases because the impact of a Constituent Entity leaving or joining an MNE Group is automatically taken 
into account as part of the allocation methodology of the UTPR. The allocation of top-up tax under the 
UTPR is discussed further in the Commentary on Article 2.6.  


46. Under Article 6.2.2, if a transfer of a Controlling Interest in a Constituent Entity is treated as a 
transfer of assets and liabilities rather than a transfer of Ownership Interests by the jurisdiction where the 
target is located, then it will be treated as a transfer of assets and liabilities for GloBE purposes as well. In 
that case, the rules in Article 6.3 apply. 


Article 6.2.1 


47. The rules of Article 6.2.1 apply to all Constituent Entities that leave or join an MNE Group as a 
result of a direct or indirect disposition or acquisition of a Controlling Interest in that Entity. Accordingly, the 
term “target” as used in the Commentary to this Article refers to all such Entities.  


Paragraph (a) 


48. Paragraph (a) confirms that the target will be treated as a Constituent Entity of both the acquiring 
and disposing MNE Group notwithstanding that its financial performance for the entire Fiscal Year is not 
consolidated on a line-by-line basis. Paragraph (a) follows the accounting treatment such that if any portion 
of the target’s assets, liabilities, income, expenses and cash flows are included in the UPE’s Consolidated 
Financial Statements in the acquisition year, then it will be treated as a member of the MNE Group for that 
year. In practice, if an MNE Group disposes a Controlling Interest in a Constituent Entity during a Fiscal 
Year, it is likely that a portion of its income and expenses would be included in the Consolidated Financial 
Statements of the disposing MNE Group based on the period in which the Constituent Entity was a member 
of the Group. Similarly, it is likely that all of the Constituent Entity’s assets and liabilities would be included 
in the Consolidated Financial Statements of the acquiring MNE Group and a portion of its income, 
expenses, and cash flows would be included based on the period in which the Constituent Entity was a 
member of the Group. The remaining paragraphs of Article 6.2 set out specific rules designed to ensure 
an equitable apportioning of tax outcomes and tax attributes between the two MNE Groups.  


Paragraph (b) 


49. Paragraph (b) states that in the acquisition year, the amount of Financial Accounting Net Income 
or Loss and the amount of Adjusted Covered Taxes taken into account for calculating a GloBE tax liability 
for each MNE Group, shall be the amount that is taken into account in the Consolidated Financial 
Statements of each MNE Group. This approach follows the general approach adopted by the GloBE Rules 
of relying on the amounts reflected in the financial accounts that are used for the preparation of the 
Consolidated Financial Statements.  


Paragraph (c) 


50. Under Article 6.2.1(c), an MNE Group that acquires a Controlling Interest in a Constituent Entity 
will ignore the effect of any purchase accounting consolidation adjustments attributable to the acquisition 
and treat the acquired target, for GloBE purposes, as having the same carrying value in its assets that it 
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has prior to the transfer (i.e. the historical carrying value). In other words, the acquisition of a Controlling 
Interest in a target does not result in any change to the carrying value of the target’s assets and liabilities 
for the purposes of determining GloBE Income or Loss. Moreover, any adjustment to the carrying value of 
intangible assets that results from the acquisition, such as goodwill, customer lists, or workforce-in-place, 
are ignored in the computation of GloBE Income or Loss. Denying a step-up in the target’s inside basis in 
its assets and liabilities matches the treatment of the seller and purchaser under the GloBE Rules and 
ensures that gains or losses on the assets and liabilities of a Constituent Entity are not permanently 
excluded from taxation under the GloBE Rules by virtue of a transfer of its Ownership Interests. Paragraph 
(c) is also expected to align outcomes under the GloBE rules with those provided under the domestic laws 
of most Inclusive Framework jurisdictions and avoid potential differences in treatment across financial 
accounting standards.  


51. This rule is consistent with the prohibition on taking into account purchase accounting adjustments 
in the computation of GloBE Income or Loss under Article 3.2 and applies irrespective of whether the 
Controlling Interest was acquired before or after the applicability date of the GloBE Rules. Where the 
financial accounting standard used by the UPE in preparing its Consolidated Financial Statements permit 
the UPE to “push down” adjustments to the carrying value of assets and liabilities that were attributable to 
a purchase of a business to the separate accounts of the acquired Constituent Entity, the Constituent Entity 
may use the carrying value reflected in its separate accounts if the acquisition occurred prior to 1 December 
2021 and the MNE Group does not have sufficient records to determine its Financial Accounting Net 
Income or Loss with reasonable accuracy based on the unadjusted carrying values of the acquired assets 
and liabilities. In such cases, however, the Constituent Entity must also take into account any deferred tax 
assets and liabilities arising in connection with the purchase in the computation of its Financial Accounting 
Net Income or Loss and its Adjusted Covered Taxes. 


Paragraph (d)  


52. The Substance-based Income Exclusion is computed for each Constituent Entity under Article 5.3 
by aggregating a percentage of Eligible Payroll Costs and Eligible Tangible Assets. Paragraphs (d) and 
(e) adjust the determination of Eligible Payroll Costs and Eligible Tangible Assets in the case of a target 
that is acquired or disposed part way through the Fiscal Year. Without such a rule, the Substance-based 
Income Exclusion calculated for the acquiring and disposing MNE Groups could take into account 
expenses and costs that were incurred prior to, or after, the target was a member of the MNE Group, 
possibly duplicating the effect of the expenses and costs. 


53. Paragraph (d) states that the amount of Eligible Payroll Costs referred in Article 5.3.3 shall be 
adjusted by taking into account only the costs that are reflected in the Consolidated Financial Statements 
prepared by the UPE of the MNE Group. Thus, each MNE Group takes into account the Eligible Payroll 
Costs arising during its period of ownership and that it bears economic responsibility for. 


Paragraph (e) 


54. Paragraph (e) provides that the amount of the Eligible Tangible Assets referred in Article 5.3.4 
shall be adjusted proportionally to correspond to the length of the period during the Fiscal Year that the 
target was a Constituent Entity of the MNE Group. The carrying value of the Eligible Tangible Assets is 
determined based on the amount recorded for the purpose of preparing the Consolidated Financial 
Statements, including any purchase accounting consolidation adjustments attributable to the acquisition. 
This means that the acquisition of a Controlling Interest in a target will result in a step-up in a target’s inside 
basis in its assets for the purposes of the Substance-based Income Exclusion, notwithstanding that it does 
not produce a similar step-up for the purposes of calculating GloBE Income or Loss. The difference in 
treatment between paragraphs (d) and (e) can be explained on the grounds that the tangible asset carve-
out is based on the economic cost of the investment made by the MNE Group in the tangible asset located 
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in the relevant jurisdiction which is more accurately determined by looking to the fair value of that asset at 
the time of acquisition than the historical cost of that asset as recorded by the target.1  


Paragraphs (f) and (g) 


55. Paragraph (f) generally provides that deferred tax assets and liabilities of a Constituent Entity that 
are transferred between MNE Groups are taken into account by the acquiring MNE Group in the same 
manner and to the same extent as they would have been taken into account if the acquiring MNE Group 
had controlled the Constituent Entity when they arose. Thus, if the acquiring MNE Group acquires a 
deferred tax liability that qualifies as a Recapture Exception Accrual, Article 4.4.4 does not apply to that 
deferred tax liability. On the other hand, if the deferred tax liability does not fall within the Recapture 
Exception Accruals, it will be subject to recapture under Article 4.4.4, after taking into account the rule in 
paragraph (g) related to the recapture period for acquired deferred tax liabilities. Whether a deferred tax 
asset or liability is transferred depends on its treatment under the applicable financial accounting standard. 
This accounting treatment will depend in large part on how the tax laws of the jurisdiction allocate the 
relevant items of deferred income and expense between the disposing and acquiring MNE Groups.  


56. The exception to paragraph (f) is the GloBE Loss Deferred Tax Asset. Ordinary deferred tax assets 
and liabilities arise with respect to specific Constituent Entities and are accounted for accordingly. They 
feed into the computation of the Constituent Entity’s Total Deferred Tax Adjustment Amount under Article 
4.4.1. A GloBE Loss Deferred Tax Asset, on the other hand, arises in connection with a GloBE Loss 
Election under Article 4.5 with respect to a particular jurisdiction. It is an attribute that arises pursuant to 
an election under the GloBE Rules, but is not found in the Constituent Entity’s or the MNE Group’s financial 
accounts. Because the GloBE Loss Deferred Tax Asset arises in respect of a Net GloBE Loss in a 
particular jurisdiction of the MNE Group that makes the election, it is considered a jurisdictional attribute of 
the electing MNE Group, rather than an attribute of the Constituent Entities located in the jurisdiction and 
cannot be transferred to another MNE Group. Accordingly, Article 6.2.1(f) does not apply to a GloBE Loss 
Deferred Tax Asset. 


57. Paragraph (g) is intended to relieve the disposing MNE Group of the need to recapture deferred 
tax liabilities that do not reverse (through payment or otherwise) within the five-year period required by 
Article 4.4.4. This is achieved by treating any deferred tax liability of a Constituent Entity that leaves an 
MNE Group as reversed when the Entity leaves the MNE Group. The paragraph also starts, or re-starts 
the five-year period in Article 4.4.4 with respect to deferred tax liabilities of a Constituent Entity when it 
joins an MNE Group. By re-starting the five-year period in Article 4.4.4, paragraph (g) reduces compliance 
and administrative burdens that would arise if the deferred tax liabilities were subject to recapture based 
on their accrual dates in the disposing MNE Group. Thus, a Constituent Entity that leaves one MNE Group 
and joins another MNE Group will not be required to recapture any deferred tax liabilities under Article 
4.4.4 when it leaves the first MNE Group and will start a new five-year period under Article 4.4.4 for all of 
its deferred tax liabilities when it joins the second MNE Group. Paragraph (g) does not apply to Recapture 
Exception Accruals described in Article 4.4.5 because they are not subject to the requirements of 
Article 4.4.4 before or after the acquisition date. 


58. Paragraph (g) also modifies the process for handling deferred tax liabilities that do not reverse 
within the five-year period after the date of acquisition. This is necessary because the normal rule under 
Article 4.4.4 invokes the procedures of Article 5.4.1, which requires a re-calculation of the ETR and Top-
up Tax for the year in which the liability first accrued. The acquiring MNE Group did not perform an original 
calculation of the ETR and Top-up Tax for the relevant year based on the deferred tax liabilities of the 
acquired Constituent Entity and thus Article 5.4.1 does not function properly in this context. Accordingly, 
when an acquired deferred tax liability fails to reverse before the end of the fifth Fiscal Year after the 
acquisition date, paragraph (g) reduces Covered Taxes in that Fiscal Year. To the extent Covered Taxes 
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in a jurisdiction in that Fiscal Year are negative as a result of this reduction, Additional Current Top-up Tax 
may result from the application of Article 4.1.5 if the other conditions for applying Article 4.1.5 are met. 


59. As explained at the beginning of this chapter, deferred tax assets and liabilities arising in 
connection with a business combination generally are not taken into account under the GloBE Rules 
because the purchase accounting adjustments to the carrying value of assets and liabilities are not taken 
into account in the computation of GloBE Income or Loss (subject to exceptions for Articles 6.2.2, 6.3.1, 
6.3.3, and 6.3.4 noted in the discussion of purchase accounting at the beginning of this chapter).2 Where 
the deferred tax assets and liabilities arising in connection with a business combination are not taken into 
account under the GloBE Rules, the deferred tax assets and liabilities referred to in Article 6.2.1 (f) and (g) 
refer to the deferred tax assets and liabilities of an acquired Constituent Entity that existed before the 
Constituent Entity joined the MNE Group, i.e pre-acquisition deferred tax assets and liabilities. 


60. However, in any case where the adjusted carrying value of assets and liabilities is used for 
purposes of determining the GloBE Income or Loss, any deferred tax assets and liabilities arising in 
connection with the acquisition of those assets and liabilities should be taken into account under the GloBE 
Rules. In such cases, deferred tax liabilities are treated as arising in the Fiscal Year that includes the 
acquisition date for purposes of applying Article 4.4.4. Deferred tax liabilities that meet the definition of a 
Recapture Exception Accrual in Article 4.4.5 will not be subject to recapture under Article 4.4.4. The 
exception in Article 4.4.5(e) for deferred tax liabilities in respect of fair value accounting on unrealised net 
gains, however, does not provide a blanket exception for deferred tax liabilities attributable to a business 
combination. That exception applies to deferred tax liabilities in respect of unrealised net gains on assets 
and liabilities that are regularly accounted for using a fair value method, such as marketable securities. 
Thus, if a deferred tax liability arises in respect of a purchase accounting adjustment to the carrying value 
of an asset or liability that will be accounted for using a fair value method after the transaction, Article 
4.4.5(e) applies to that deferred tax liability. However, if the deferred tax liability arises in respect of 
inventory that is accounted for using a cost method or a marketing intangible asset, the deferred tax liability 
does not qualify as Recapture Exception Accrual. 


Paragraph (h) 


61. Paragraph (h) deals with the situation in which the target is required to apply the IIR as a Parent 
Entity of one or both MNE Groups. Paragraph (h) provides that the target shall apply the IIR separately to 
its Allocable Shares of the Top-up Tax of LTCEs determined for each MNE Group. Thus, this rule applies 
where the target has an Ownership Interest in an LTCE and is a Parent Entity required to apply the IIR 
under the top-down approach or split-ownership rules applicable to one or both MNE Groups.  


62. The determination of whether a Constituent Entity in which the target has an Ownership Interest 
is an LTCE must be made separately with respect to both the MNE Group that the target left and the MNE 
Group that the target joined. Whether a Constituent Entity in which the target has an Ownership Interest is 
an LTCE is determined based on jurisdictional blending which means that the taxes and income of other 
Constituent Entities owned by each MNE Group that are located in the same jurisdiction as the target will 
impact on the jurisdictional ETR and therefore whether the target is considered to have an Ownership 
Interest in an LTCE. In fact, the same Constituent Entity could be an LTCE of the disposing MNE Group 
but not an LTCE of the acquiring MNE Group, or vice-versa. This could occur, for example, because one 
MNE Group has high-taxed Constituent Entities located in the same jurisdiction sheltering the low-tax 
outcome of the target. This outcome is consistent with the policies or principles underlying the GloBE Rules 
because the tax attributes of the Constituent Entities would be subject to two different computations for 
each of the MNE Groups involved. 


63. Similarly, whether the target is a Parent Entity required to apply the IIR must be determined based 
on the facts of each MNE Group. If the target is an Intermediate Parent Entity and the UPEs of the MNE 
Groups involved are located in a jurisdiction with a Qualified IIR, the target would not be required to apply 
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the IIR under Article 2.1.3(a). However, if only one of the UPEs is located in a jurisdiction with a Qualified 
IIR, then the target may be required to apply the IIR with respect to the MNE Group whose UPE is not 
subject to the IIR. Stated differently, Article 2.1.3(a) deactivates the IIR applicable to the target in the case 
of the MNE Group whose UPE is subject to a Qualified IIR, but not in the case of the MNE Group whose 
UPE is not subject to a Qualified IIR. If both UPEs are not located in a jurisdiction with a Qualified IIR, then 
the target may be required to apply the IIR with respect to each MNE Group based on its Allocable Share 
of the Top-up Tax, if any, computed with respect to the LTCE by each MNE Group.  


Article 6.2.2 


64. Article 6.2.2 provides for an exception to Article 6.2.1 aimed at providing consistent treatment of 
an acquisition and disposition of assets and liabilities for GloBE purposes, regardless of the form in which 
the transaction is undertaken. When Article 6.2.2 applies to a transaction, the seller is treated as selling its 
Ownership Interests and the gain or loss on that sale is excluded from Article 3.2.1(c) in the jurisdiction in 
which it is located. At the same time, the target is treated as selling its assets and liabilities to the acquiring 
MNE Group in exchange for the consideration received by the seller in a transaction that is subject to 
Article 6.3.1. The target’s gain or loss and Covered Taxes on the sale of its assets and liabilities are taken 
into account in computing its GloBE Income or Loss and Adjusted Covered Taxes and the disposing MNE 
Group’s ETR for the target’s jurisdiction for the Fiscal Year that includes the acquisition date. As a result 
of this treatment the gain or loss on the transfer that is treated as a sale of assets and liabilities of the 
target are included in the disposing MNE Group’s ETR computation for the jurisdiction that imposed that 
treatment for local tax purposes, rather than the jurisdiction of the seller of the Ownership Interests.  


65. Article 6.2.2 applies to an acquisition (or disposition) of a Controlling Interest where the jurisdiction 
of the target Constituent Entity treats the transaction as an acquisition and disposition of the underlying 
assets and liabilities for tax purposes and imposes a Covered Tax on the gain or loss from the deemed 
disposition of assets by the seller. This provision includes situations where the target jurisdiction imposes 
a Covered Tax on the seller based on the difference between the tax basis of the assets and the tax 
amounts of the liabilities and the consideration paid or fair value. 


66. A Controlling Interest is acquired when a Constituent Entity that was not in control of the target 
acquires Ownership Interests that give it control of the target. The rule in Article 6.2.2 does not require the 
Constituent Entity to acquire all of its Ownership Interests in the transaction in which it gains control. Thus, 
acquisition of an Ownership Interest, no matter how small, that combined with Ownership Interests already 
owned by the Constituent Entity may result in the Constituent Entity acquiring a Controlling Interest. Once 
a Constituent Entity has a Controlling Interest, acquisition of additional Ownership interests in the target 
are not acquisitions of a Controlling Interest. However, the tax laws of the target’s jurisdiction may treat a 
transaction as a sale of assets only when the control is acquired in a single or series of related transactions. 


67. There are two conditions for Article 6.2.2 to apply. The first is that the jurisdiction of the target 
Constituent Entity treats the transaction as, or similar to, an acquisition or a disposal of the underlying 
assets and liabilities for tax purposes. This condition includes situations where, on acquisition of a 
Controlling Interest in the target Constituent Entity, for tax purposes, the jurisdiction of the target 
Constituent Entity recognises the assets and liabilities of that Constituent Entity as forming part of another 
Constituent Entity located in that jurisdiction because the target has become a member of a tax 
consolidated group.  


68. The second condition is that the jurisdiction of the target Constituent Entity imposes a Covered 
Tax on the seller based on the difference between the tax basis of the underlying assets and amount of 
the underlying liabilities and the consideration received in exchange for the Controlling Interest, or the 
difference between that tax basis and fair value of the assets and liabilities. The second condition is met 
in situations where the target jurisdiction imposes a Covered Tax on the seller based on the difference 
between the consideration received by the seller and the tax basis of the target’s underlying assets and 
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liabilities. The second condition can also be met where the target jurisdiction imposes a Covered Tax on 
the seller based on the difference between the fair value of the underlying assets and liabilities and the 
target’s tax basis therein. In sum, the Covered Tax must be based on a gain that is determined by reference 
to the “inside basis” of the target’s assets and liabilities. 


Article 6.3 - Transfer of Assets and Liabilities  


69. Article 6.3 provides rules for the recognition or non-recognition of gain or loss on the disposition of 
assets and liabilities and for determining the carrying values of assets and liabilities acquired in an ordinary 
acquisition or disposition and an acquisition or disposition in connection with a GloBE Reorganisation 
where the seller is not subject to tax on the gain (or loss), in whole or part. 


70. Article 6.3.1 provides the general rule applicable to all acquisitions and dispositions of assets and 
liabilities whether individually or as part of an acquisition or disposition of a business. Articles 6.3.2 and 
6.3.3 lay out the provisions applicable to the acquisition and disposition of assets and liabilities as part of 
a GloBE Reorganisation. Articles 6.3.2, and 6.3.3 apply to both domestic and cross-border transactions 
that qualify as GloBE Reorganisations under the definition in Article 10.1. The definition of GloBE 
Reorganisation is discussed in the Commentary to Article 10.1. The provisions of Articles 6.3.1, 6.3.2, and 
6.3.3 do not require that a disposing Constituent Entity and an acquiring Constituent Entity belong to the 
same MNE Group and apply irrespective of whether the counterparty to the transaction is itself a 
Constituent Entity that is part of an MNE Group subject to the GloBE Rules. 


Article 6.3.1 


71. Article 6.3.1 relates to an acquisition or disposition of assets and liabilities that is not part of a 
GloBE Reorganisation. The Article follows the accounting treatment for both the disposing Entity and the 
acquiring Entity. Financial accounting rules generally recognise a seller’s gain or loss on the disposition of 
assets and liabilities and require the acquirer to use the acquisition price, which is generally the fair value 
of the assets, to measure the assets and liabilities upon its acquisition. As such, for GloBE purposes, the 
disposing Entity must include gain or loss from the disposition of assets and liabilities in its computation of 
GloBE Income or Loss and the acquiring Entity must use the adjusted carrying value as determined under 
the financial accounting standard used in preparing the Consolidated Financial Statements of the UPE.  


72. In a transfer to which Article 6.2.2 applies, the carrying value of the acquired assets and liabilities 
for GloBE purposes is based on their fair value to the extent gain or loss on those assets and liabilities was 
included in the GloBE Income or Loss computation of the selling MNE Group. The fair value must be used 
in the computation of the acquiring Entity’s computation of GloBE Income or Loss in the acquisition year 
and subsequent Fiscal Years irrespective of whether the fair value adjustments are reflected in the Entity’s 
financial accounts or the MNE Group’s consolidated financial accounts.  


73. The acquiring Entity may be required under the applicable accounting standard to recognise 
assets and liabilities that were not recognised in the financial accounts of the disposing Entity, such as 
goodwill or other intangible assets. In addition, the acquiring Entity may be required to recognise bargain 
purchase gains under the applicable accounting standard. In such cases, amortisation of the intangible 
assets or the bargain purchase gain will be included in the computation of GloBE Income or Loss only to 
the extent included in the acquiring Entity’s Financial Accounting Net Income or Loss. 


Article 6.3.2 


74. Articles 6.3.2 sets out the general treatment of an acquisition or disposition of assets and liabilities 
as part of a GloBE Reorganisation. Article 6.3.2 aligns the GloBE Rules with the tax deferral treatment of 
reorganisations under domestic provisions. The requirements to qualify as a GloBE Reorganisation in 
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paragraphs (b) and (c) of the definition relate to the tax treatment of the transformation or transaction under 
local tax law. These paragraphs consider the tax treatment of the transferor/disposing and 
transferee/acquiring entities and both paragraphs must be met for the transaction to qualify as a GloBE 
Reorganisation. Consistent treatment of the transferor/disposing and transferee/acquiring entities will 
ordinarily occur in a purely domestic transformation or transaction and may occur in a cross-border 
transformation or transaction. However, consistent treatment will not always occur in a cross-border 
transformation or transaction. 


75. Article 6.3.2(a) provides that the disposing Constituent Entity will not recognise the gain or loss 
from the transfer of the assets and liabilities for GloBE purposes. Pursuant to Article 6.3.2(b) future profit 
or loss of the acquiring Constituent Entity will be determined on the basis of the historical carrying amounts 
of the acquired assets and liabilities. The Constituent Entity must maintain accounting records to support 
the computation of GloBE Income or Loss by reference to the historical carrying amounts of the acquired 
assets and liabilities.  


Article 6.3.3 


76. Article 6.3.3 addresses instances where a GloBE Reorganisation results in the recognition of Non-
qualifying Gain or Loss under the laws of the disposing Entity’s jurisdiction. This may be the case under 
tax rules in Inclusive Framework jurisdictions, for example, where there is a limit to the amount of non-
equity consideration that can be paid as part of the consideration for the transaction to qualify as a GloBE 
Reorganisation. Amounts paid over that limit may constitute taxable consideration that triggers the 
recognition of a gain or loss in respect of the assets transferred pursuant to the reorganisation.  


77. In the context of such GloBE Reorganisations, Article 6.3.3 provides that the disposing Constituent 
Entity will include a gain or loss to the extent of the Non-Qualifying Gain or Loss. This means that the 
computation of GloBE Income or Loss will include the lesser of the amount of gain or loss reflected in the 
financial accounts or the amount of the taxable gain or loss arising from the GloBE Reorganisation. Further, 
the acquiring Constituent Entity will increase or decrease the carrying amounts of the acquired assets and 
liabilities to account for the Non-qualifying Gain or Loss. The changes in carrying value for GloBE purposes 
must be allocated among assets and liabilities in a manner consistent with the increases and decreases 
of those assets under the tax law applicable to the acquiring Constituent Entity. For example, if the 
Constituent Entity is required by local tax rules to allocate the basis increases due to the tax gain, first to 
depreciable assets up to the amount of built-in gain on such assets, and then to inventory and other current 
assets, the Constituent Entity must do the same for GloBE purposes. However, the increase or decrease 
in carrying value of assets and liabilities for GloBE purposes cannot exceed the Non-qualifying Gain or 
Loss.  


Article 6.3.4 


78. A Constituent Entity may be required or permitted to adjust the tax basis of its assets or the tax 
amount of its liabilities for a variety of reasons. Perhaps the most common circumstance is where a 
Constituent Entity is subject to an exit tax because of a cross-border reorganisation or a change in the 
Entity’s tax residence. In addition, a Constituent Entity may be required to adjust the tax basis or amount 
of some or all of its assets and liabilities when it joins or leaves a tax consolidated group. In other cases, 
the Constituent Entity (or its owners) may be permitted to make an election that adjusts the tax basis of 
assets and tax amount of liabilities. The adjustments required by these local tax rules are usually, but not 
always, based on the fair value of the asset or liability. 


79. Article 6.3.4 provides an MNE Group with an election for these situations which seeks to align the 
outcomes under GloBE with those that apply under local tax law. When an election under Article 6.3.4 is 
made, the Constituent Entity recognises gain or loss and adjusts the carrying value of its assets and 
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liabilities for purposes of the GloBE Rules. The election, however, does not apply to ordinary sales of 
assets (e.g. sales of inventory) by a Constituent Entity or transfer pricing adjustments. Moreover, if an 
election is made under this Article in connection with the acquisition of a Controlling Interest in a 
Constituent Entity that is governed by Article 6.2.1, the election does not affect the application of Article 
3.2.1(c) to the seller. 


80. Under paragraph (a), the gain or loss with respect to each asset or liability to be included in the 
computation of GloBE Income or Loss is initially determined under sub-paragraph (i) based on the 
difference between the carrying value for financial accounting purposes of the asset or liability immediately 
before the date of the event that triggered the tax adjustment (the triggering event), and the fair value of 
the asset or liability immediately after the triggering event. The carrying value of the asset or liability prior 
to the triggering event can be calculated by subtracting any depreciation or other valuation adjustment 
leading up to the trigger event from the carrying value of the asset or liability at the beginning of the Fiscal 
Year. Where the triggering event is the acquisition of an Ownership Interest in a Constituent Entity, the fair 
value of all the assets and liabilities of the Constituent Entity will typically be commensurated with the 
acquisition cost of the Ownership Interest(s). Because the triggering event may occur as a result of, or in 
connection with, a GloBE Reorganisation, sub-paragraph (ii) reduces (or increases) the amount of gain (or 
loss) determined under sub-paragraph (i) by the amount of any gain (or loss) already recognised as Non-
Qualifying Gain or Loss. Thus, sub-paragraph (ii) prevents duplication of gains and losses that have 
already been included in the GloBE Income or Loss computation under Article 6.3.3. 


81. Pursuant to paragraph (b), the Constituent Entity will use the fair value of the assets and liabilities 
to compute its GloBE Income or Loss in the Fiscal Years ending after the triggering event. The fair value 
to be used is the fair value of the assets determined pursuant to the financial accounting standard used in 
the Consolidated Financial Statements.  


82. Under paragraph (c), the net gain or loss on all of the Constituent Entity’s assets and liabilities 
determined under paragraph (a) can be included in the computation of GloBE Income or Loss in the Fiscal 
Year in which the triggering event occurs or can be spread pro rata over five consecutive Fiscal Years 
starting with the Fiscal Year in which the triggering event occurs. If the total net gain or loss is spread over 
five Fiscal Years and the Constituent Entity leaves the MNE Group before the end of the five-year period, 
the remainder of the gain or loss must be accelerated and taken into account in the Fiscal Year that the 
Constituent Entity leaves the MNE Group.  


Article 6.4 - Joint Ventures 


83. A common business practice undertaken by MNE Groups is entering into joint ventures with third 
parties. Generally, for accounting purposes, a joint venture is a business enterprise that is jointly controlled 
by two or more persons or Entities. Because the enterprise is not controlled exclusively by one person, its 
accounting results are not consolidated with any of its owners on a line-by-line basis. Instead, the financial 
results of joint ventures are commonly reported by MNE Groups using the equity method in their 
Consolidated Financial Statements. Absent a special rule, this accounting treatment would exclude them 
from the scope of the GloBE Rules because they do not meet the definition of a Constituent Entity under 
Article 1.3, which requires an Entity to be consolidated on a line-by-line basis. Thus, if two MNE Groups 
subject to the GloBE Rules each owned 50% of the Ownership Interests of a joint venture, neither MNE 
Group would be subject to the GloBE Rules on its share of the JV’s income in the absence of Article 6.4.  


84. Article 6.4 extends the application of the GloBE Rules to Entities in which the UPE of an MNE 
Group owns 50% or more of the Ownership Interests (such Entities are JVs under the GloBE Rules). This 
ensures that all of the income of a 50/50 JV owned, directly or indirectly, by the UPE of an MNE Group will 
be subject to the GloBE Rules and that the rule extends to any venture in which the MNE Group holds 
50% or more of the Ownership Interests (without having unilateral control). Article 6.4 does not, however, 
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require the JV or its JV Subsidiaries to apply the IIR or the UTPR directly. Rather it requires the MNE 
Group to determine Top-up Tax in respect of a JV (or its JV Subsidiaries) located in a Low-Taxed 
Jurisdiction and allocates any resulting Top-up Tax to a Constituent Entity within the MNE Group under 
the IIR or the UTPR. 


Article 6.4.1  


85. Article 6.4.1 is a special rule that applies to JVs reported by the MNE Group in their Consolidated 
Financial Statements. The definition of a JV under the GloBE Rules departs from the one commonly used 
in accounting rules. A JV is defined in Article 10.1 as an Entity whose financial results are reported under 
the equity method in the Consolidated Financial Statements of the MNE Group provided that the UPE 
holds directly or indirectly at least 50% of its Ownership Interests. Thus, an Entity is not a JV under the 
GloBE Rules, where the UPE holds less than 50% of its Ownership Interests despite that it could still be 
considered as a JV under accounting rules if it is jointly controlled by the MNE Group. Similarly, an Entity 
commonly referred to as an “associate” under accounting rules (e.g., IAS 28 (IFRS Foundation, 2022[2])) 
and also reported under the equity method typically would not meet the GloBE definition of a JV because 
the UPE would not reach the 50% ownership threshold. In this latter case, the MNE Group would have 
significant influence over the Entity instead of joint control, which is a difference between “associates” and 
JVs under accounting rules.3 However, such factor is not decisive in the GloBE definition of a JV.  


86. An Entity is not considered a JV for GloBE purposes if it is an Excluded Entity or the Ownership 
Interests of the Entity held by the MNE Group are held directly by an Excluded Entity. Furthermore, an 
Entity is excluded from the definition of a JV if it is a UPE of an MNE Group that is already within the scope 
of the GloBE Rules because such Group meets the consolidated revenue threshold set out in Article 1.1. 


87. Article 6.4.1 also extends the operation of the GloBE Rules to the income of Entities controlled by 
the JV (JV Subsidiaries). The JV and its JV Subsidiaries make up a JV Group. The members of a JV Group 
are not required to apply the charging provisions in Chapter 2. However, they are treated as if they were 
Constituent Entities for purposes of computing their jurisdictional ETR and Top-up Taxes. 


88. Article 6.4.1 brings a JV and its subsidiaries into scope of the GloBE Rules but only with respect 
to the UPE’s share of the JV and its subsidiaries. If the JV is an LTCE, the GloBE Rules would apply similar 
to the way they apply to Constituent Entities. However, Article 6.4.1 does not require a JV or its JV 
subsidiaries to apply the IIR or UTPR.  


Paragraph (a) 


89. Paragraph (a) provides special rules for computing the Top-up Tax of the JV and its JV 
Subsidiaries. It states that the Top-up Tax of the JV Group shall be computed in accordance with Chapters 
3 to 7 and Article 8.2 as if such the members of the JV Group were Constituent Entities of a separate MNE 
Group and as if the JV was the UPE of that Group. This means that all the provisions included in Chapters 
3 to 7 and Article 8.2 of the GloBE Rules related to the computation of the Top-up Tax are applicable to 
the members of JV Group including the provisions on the Substance-based Income Exclusion and Safe-
Harbours. However, the Top-up Tax computation for the JV Group under Chapter 5 is made as if the JV 
was the UPE of a separate MNE Group. Therefore, for example, the accounting standard used in preparing 
Consolidated Financial Statements of the JV Group is the accounting standard of the JV (not the UPE) 
and the GloBE Income or Loss and Covered Taxes of the JV and its JV Subsidiaries are not blended with 
the Constituent Entities of the wider MNE Group for purposes of the JV’s jurisdictional ETR computations 
(or the jurisdictional ETR computations of the wider MNE Group). Lastly, the transitional rules in Articles 
9.1 and 9.2 also apply with respect to JVs on the grounds that they complement the provisions in Chapters 
4 and 5. When an MNE Group computes the jurisdictional ETR of the members of a JV Group it should 
take into account any Adjusted Covered Taxes recorded in the financial accounts of the Constituent Entities 
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of such MNE Group with respect to the GloBE Income or Loss of the members of the JV Group in 
accordance with Article 4.3. 


Paragraph (b) 


90. Paragraph (b) regulates the application of the IIR by Parent Entities with respect to the Top-up Tax 
of a JV and a JV Subsidiary. Paragraph (b) only applies to Parent Entities that have Ownership Interest in 
the JV or the JV Subsidiary. It requires such Parent Entities to apply the IIR in accordance with Articles 2.1 
to 2.3. This means that the UPE and other Parent Entities are required to apply the IIR in accordance with 
the top-down approach and split-ownership rules.  


91. The UPE or any other Parent Entity applying the IIR must allocate the Top-up Tax of the JV or JV 
Subsidiary based on its Allocable Share of the Top-up Tax. For example, assume Hold Co holds 50% of 
the Ownership Interests of JV Co, a JV as defined by Article 10.1. JV Co owns 80% of the Ownership 
Interests of Sub Co (a JV Subsidiary as defined by Article 10.1). JV Co and Sub Co are both LTCEs and 
each one has a Top-up Tax of 100. The UPE’s Allocable Share of the Top-up Tax of JV Co is 50 (100 x 
50%). The UPE’s Allocable Share of the Top-up Tax of Sub Co is 40 (100 x 50% x 80%). 


Paragraph (c) 


92. Lastly, paragraph (c) describes how the UTPR is applied in the context of JVs. In practice, the 
UTPR only applies, with respect to a member of a JV Group, where the UPE or other Parent Entities have 
not brought into charge the JV Group Top-up Tax under a Qualified IIR in accordance with paragraph (b). 
Paragraph (c) requires the JV Group Top-up Tax to be added to the Total UTPR Top-up Tax Amount, after 
it has been reduced by the amount that has already been brought into charge under the IIR. 


93. The term JV Group Top-up Tax is defined in Article 10.1 as the UPE’s Allocable Share of the Top-
up Tax of all members of the JV Group. The amount is computed on the basis of the UPE’s Allocable 
Share of the Top-up Tax of the JV or its JV Subsidiaries. For example, assume the UPE holds 50% of the 
Ownership Interests of JV Co, a JV subject to Article 6.4. JV Co owns 80% of the Ownership Interests of 
Sub Co (a JV Subsidiary also subject to Article 6.4). JV Co and Sub Co are both LTCEs and each one has 
a Top-up Tax of 100. The JV Group Top-up Tax is 90 (50 of JV Co’s Top-up Tax and 40 of Sub Co’s Top-
up Tax).  


94.  If all the Top-up Tax is allocated under paragraph (b), then the JV Group Top-up Tax would be 
zero and therefore, paragraph (c) has no effect. If there is an amount of Top-up Tax that has not been 
brought into charge under paragraph (b), then such amount would be added to the Total UTPR Top-up 
Tax Amount taken into account under Article 2.5.1 so it can be allocated under the UTPR.  


Article 6.5 - Multi-Parented MNE Groups 


95. Article 6.5 covers the situation in which two or more Groups prepare Consolidated Financial 
Statements in which the financial performance of these Groups is presented as a single economic unit in 
accordance with a Dual-listed Arrangement or a Stapled Structure. The rules in this Article ensure that the 
GloBE Rules apply to these structures in the same way they would apply to a Group with single UPE with 
an appropriate allocation of Top-up Tax amongst the Constituent Entities of the combined MNE Group. A 
Multi-Parented MNE Group is comprised of two or more Groups whose UPEs enter into an arrangement 
that is a Stapled Structure or Dual-listed Arrangement. The terms Multi-Parented MNE Group, Dual-listed 
Arrangement and Stapled Structure are defined in Article 10.1.  


96. The GloBE Rules apply only to MNE Groups and therefore the definition of a Multi-Parented MNE 
Group requires that at least one Entity or PE of the combined Group has to be located in a different 
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jurisdiction with respect to the rest of the Entities of the combined Group. The phrase “combined Group” 
was included in the definition to accommodate the situation in which two domestic Groups hold Ownership 
Interests of an Entity located in another jurisdiction but they only hold the Controlling Interests of the Entity 
when they act as a combined Group. For instance, two separate domestic Groups may each hold 50% of 
the Ownership Interests of an Entity located in another jurisdiction (or domestic Entity with a PE in another 
jurisdiction). In this case, the Entity would be treated as a JV by each Group individually. However, where 
the UPEs of both Groups are part of a Stapled Structure or Dual-listed Arrangement the JV becomes a 
Constituent Entity of the combined Group and because that Entity is located in another jurisdiction, the 
combined Group becomes a Multi-Parented MNE Group.  


97. A Stapled Structure is an arrangement under which 50% or more of the Ownership Interests in the 
UPEs are “stapled” together as if they were the Ownership Interests of a single Entity. Stapled Ownership 
Interests are combined together (through their form of ownership, restrictions on transfer, or other terms 
or conditions) in a way that they cannot be transferred or traded independently. Stapled Ownership 
Interests that are listed on a securities exchange, are quoted on that exchange at a single price for the 
combined Ownership Interests. The definition of Stapled Structure also requires that one of the UPEs 
prepares Consolidated Financial Statements in which assets, liabilities, income, expenses and cash flows 
of the Entities in all of the Groups are presented together as those of a single economic unit.  


98. The other arrangement covered by the definition of a Multi-Parented MNE Group is a Dual-listed 
Arrangement. A Dual-listed Arrangement is an arrangement whereby two or more UPEs combine their 
businesses through contract rather than bringing them under the ownership and control of a single entity. 
Under a Dual-listed Arrangement, each UPE makes distributions to its owners based on a fixed ratio 
pursuant to a contract, such as an equalization agreement, and the activities of the combined groups are 
managed collectively as if they were carried out by a single economic entity. As with the definition of 
Stapled Structure, the definition of Dual-listed Arrangement also requires the UPEs to prepare 
Consolidated Financial Statements in which the assets, liabilities, income, expenses and cash flows of all 
the Entities of the Groups are presented together as those of a single economic unit. However, in contrast 
to Stapled Structures, the Ownership Interests in the UPEs under a Dual-listed Arrangement are quoted, 
traded or transferred independently in different capital markets.  


99. Under these definitions, both a Stapled Structure and a Dual-listed Arrangement must prepare the 
Consolidated Financial Statements that are externally audited pursuant to a regulatory regime. This 
requirement is satisfied where a UPE prepares Consolidated Financial Statements in accordance with an 
Acceptable Financial Accounting Standard where it requires that the Consolidated Financial Statements 
must present fairly the financial position and performance of the Entities and are audited by a professional 
external auditor in accordance with the auditing standards issued by the auditing standards board in the 
jurisdiction of location of the UPE. 


Article 6.5.1 


100. Article 6.5.1 is divided into several paragraphs, each of which contains a different rule that applies 
particularly to Multi-Parented MNE Groups.  


Paragraph (a) 


101. Paragraph (a) states that the Entities and Constituent Entities of each Group are treated as if they 
were members of a single MNE Group for purposes of the GloBE Rules. This paragraph refers to “Entities” 
and “Constituent Entities” because it has two objectives. The first objective is determining the composition 
of the combined Group. Similar to Article 1.2.2, this test refers to all Entities regardless of whether they are 
Constituent Entities or Excluded Entities. This is important for applying the consolidated revenue threshold 
in Article 1.1, which takes into account the revenue of Entities that are members of the combined Group 
regardless of whether they are Excluded Entities. The second objective is to identify the Constituent 
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Entities of the Multi-Parented MNE Group for the purposes of applying the mechanical provisions of the 
GloBE Rules. Under this paragraph, the Constituent Entities, including PEs, of each of the Groups are 
treated as Constituent Entities of a single Multi-Parented MNE Group.  


Paragraph (b) 


102. Paragraph (b) states than an Entity (other than an Excluded Entity) shall be treated as a 
Constituent Entity of the Multi-Parented MNE Group if it is consolidated on a line-by-line basis by such 
Group or its Controlling Interests are held by Entities of such Group. The purpose of paragraph (b) is to 
extend the definition of Constituent Entity to those Entities that would not meet the definition if each Group 
were tested separately but that are, nevertheless, included on a line-by-line basis in the Consolidated 
Financial Statements of the Multi-Parented MNE Group. Furthermore, these Entities are considered as 
Constituent Entities if they are not consolidated on a line-by-line basis by the Multi-Parented MNE Group 
but their Controlling Interest are held by Entities of the Multi-Parented MNE Group. For example, MNE 
Group 1 and MNE Group 2 together constitute a Multi-Parented MNE Group. The UPEs of each MNE 
Group hold 50% of the Ownership Interests of an Entity. If each MNE Group were treated as a separate 
Group under the rules, the financial performance of the Entity would have been reported under the equity 
method and therefore, the Entity would have been treated as a JV. However, given that the Multi-Parented 
MNE Group collectively holds the Controlling Interests of the Entity it is expected that such Entity would be 
consolidated on a line-by-line basis and therefore, considered as a Constituent Entity of the MNE Group. 
In the case that such Entity was not consolidated on a line-by-line basis, it will still be considered as a 
Constituent Entity because its Controlling Interests are held by Entities of the Multi-Parented MNE Group. 
The same would apply, for instance, if each MNE Group held 30% of the Controlling Interests of the Entity.  


Paragraph (c) 


103. Paragraph (c) states that the Consolidated Financial Statements of the Multi-Parented MNE Group 
are those referred to in the definition of Stapled Structure or Dual-listed Arrangement. Therefore, the 
Consolidated Financial Statements of the Multi-Parented MNE Group created under a Stapled Structure 
are those referred in paragraph (b) of the definition of Stapled Structure. Similarly, the Consolidated 
Financial Statements of the Multi-Parented MNE Group created under a Dual-listed Arrangement are those 
referred in paragraph (e) of the definition of Dual-listed Arrangement. These statements must meet the 
definition of Consolidated Financial Statements to be used for purposes of the GloBE Rules. Furthermore, 
the last part of paragraph (c) clarifies that whenever there is a reference to the accounting standard of the 
UPE, then it should be deemed to be the accounting standard that has been used by the Multi-Parented 
MNE Group to prepare its combined Consolidated Financial Statements. 


Paragraph (d) 


104. Paragraph (d) clarifies that the UPEs of the Groups that comprise the Multi-Parented MNE Group 
are still considered as the UPEs of the Multi-Parented MNE Group. This clarification is important because 
it confirms that in these cases there would be more than one UPE. The text in the parenthesis at the end 
of paragraph (d) further clarifies that any references to the UPE in the GloBE Rules refers to the UPEs of 
the Multi-Parented MNE Group.  


Paragraph (e) 


105. Paragraph (e) indicates that the Parent Entities of the Multi-Parented MNE Group shall apply the 
IIR in accordance with Articles 2.1 to 2.3 with respect to their Allocable Shares of the Top-up Tax of the 
LTCE. This means that under Article 2.1, each of the UPEs are required to apply the IIR under the top-
down approach in the jurisdiction in which they are located. This means that split-ownership rules are also 
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applicable. However, the determination of whether an Entity is a POPE shall take into account both of the 
UPEs Ownership Interests in the Entity.  


106. For example, MNE Group 1 holds 60% of the Ownership Interests of Sub Co, while the remaining 
40% is held by MNE Group 2. Both Groups form part of a Multi-Parented MNE Group. Sub Co holds all of 
the Ownership Interests of an LTCE. If each MNE Group was assessed separately, Sub Co would have 
been a POPE of MNE Group 1 under Article 10.1 because more than 20% of its Ownership Interests are 
held by persons that are not Constituent Entities of MNE Group 1. However, given that MNE Group 1 and 
MNE Group 2 are considered a single MNE Group, then 100% of Sub Co’s Ownership Interests are held 
by Constituent Entities and therefore, Sub Co does not meet the definition of a POPE. In this case, the 
UPEs of MNE Group 1 and MNE Group 2 would apply the IIR based on their Allocable Share of the Top-
up Tax (60% and 40%, respectively). 


107. It is possible that only one of the UPEs of the Multi-Parented MNE Group is subject to a Qualified 
IIR. In such a case, the application of the top-down approach under Article 2.1.3 will depend on the legal 
holding structure of the Multi-Parented MNE Group. For example, if all of the Ownership Interests of an 
Intermediate Parent Entity, that are held by the Multi-Parented MNE Group, are held by the UPE that is 
subject to a Qualified IIR, then Article 2.1.3 (a) deactivates the obligation of the Intermediate Parent Entity 
from applying the IIR. However, if both UPEs hold Ownership Interests in the Intermediate Parent Entity, 
then Article 2.1.3(a) does not apply because one of its UPEs is not subject to a Qualified IIR. In this latter 
case, the Intermediate Parent Entity is required to apply the IIR based on its Allocable Share of the Top-
up Tax of the LTCE and the UPE that is subject to a Qualified IIR would reduce its Allocable Share of the 
Top-up Tax of the LTCE in accordance with Article 2.3. 


108. The computation of each Parent Entity’s Allocable Share of the Top-up Tax of LTCEs in 
accordance with Article 2.2 is not affected by Article 6.5. This also applies to the UPEs of the Multi-Parented 
MNE Group notwithstanding any arrangement that require such Entities to share the profits of their 
subsidiaries.  


Paragraph (f) 


109. Paragraph (f) states that all the Constituent Entities of the Multi-Parented MNE Group are required 
to apply the UTPR in accordance with Articles 2.4 to 2.6. It further clarifies that the UTPR shall take into 
account the Top-up Tax computed in respect of any LTCE that is a member of the Multi-Parented MNE 
Group. This means a single UTPR Top-up Tax Amount is calculated for the whole Multi-Parented MNE 
Group by aggregating the Top-up Tax of all the members of the Multi-Parented MNE Group, taking into 
account the other relevant provisions such as Article 9.3. This also means that an Entity that would 
otherwise be a Constituent Entity of only one of the Groups can be required to apply the UTPR with respect 
to an amount of Top-up Tax of another Constituent Entity that would otherwise be a Constituent Entity of 
another Group.  


Paragraph (g) 


110. Lastly, paragraph (g) clarifies that all of the UPEs are required to submit a GloBE Information 
Return in accordance with Article 8.1. The Article contains an exception to this rule where they appoint a 
single Designated Filing Entity, which could be one of the UPEs or another Constituent Entity of the Multi-
Parented MNE Group. Furthermore, paragraph (g) states that the GloBE Information Return shall include 
the information of all Groups that are part of the Multi-Parented MNE Group. The information required 
under Chapter 8 should be reported as if all of the Groups were a single MNE Group. Paragraph (g) does 
not otherwise alter the rules in Article 8.1, such as the obligation of all Constituent Entities located in a 
jurisdiction to submit a GloBE Information Return in case it is not submitted by a Designated Local Entity, 
or by the UPEs or a Designated Filing Constituent Entity located in a jurisdiction with a Qualifying 
Competent Authority Agreement.  
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Notes


1 The application of Article 6.2.1(e) is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 Deferred tax assets and liabilities arising in connection with a business combination should be 
distinguished from the deferred tax assets and liabilities of an acquired Constituent Entity that existed 
before the Constituent Entity joined the MNE Group. 


3 Under IFRS, for example, joint control is the contractually agreed sharing of control of an arrangement, 
which exists only when decisions about the relevant activities require the unanimous consent of the parties 
sharing control (IFRS 11, paragraph 7), while significant influence is the power to participate in the financial 
and operating policy decisions of the investee but is not control or joint control over those policies (IAS 28, 
paragraph 3) (IFRS Foundation, 2022[2]). 


 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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1. Chapter 7 contains special rules that are applicable to certain tax neutrality and distribution tax 
regimes. These special rules adapt the GloBE Rules to the unique features of these regimes. 


Article 7.1 - Ultimate Parent Entity that is a Flow-through Entity 


2. A jurisdiction’s tax system may contain rules designed to achieve a single level of taxation on 
business income. While some jurisdictions may achieve this by adjusting the treatment of income in the 
hands of the owner (e.g. by exempting distributions received by shareholders), others may provide for a 
similar result by adjusting the treatment of income in the hands of the business entity (e.g. by treating 
certain entities or arrangements as transparent for tax purposes or permitting that entity or arrangement to 
deduct distributions to its investors from its taxable income). These regimes are premised on the idea that 
the tax on the entity’s income is effectively collected at the level of the owner, either by taxing that owner 
directly on its allocable share of the entity’s income (in the case of a Tax Transparent Entity) or by taxing 
the owners on a Deductible Dividend paid by the entity (in the case of a Deductible Dividend Regime, 
discussed in the Commentary to Article 7.2).  


3. These approaches to single-level taxation could result in unintended outcomes under the GloBE 
Rules when they apply to the UPE. This is because the ETR of the UPE itself will be nil (or very low), 
potentially resulting in a significant Top-up Tax charge even though the burden of taxation has not been 
avoided but rather is borne by the Entity’s owners.  


4. Such an outcome would indeed result from an application of the relevant rules in Chapters 3 and 
4. While the income allocation rules for a Tax Transparent Entity under Article 3.5.1(a) and (b) ordinarily 
match the income with the Covered Taxes (i.e. both in the hands of the owners or PEs), this does not work 
where the Tax Transparent Entity is the UPE, because its owners are not Group Entities. Accordingly, 
Article. 3.5.1(c) allocates the income of a Tax Transparent Entity that is the UPE to the Entity itself. 
Furthermore, Article 4.3, which allocates Covered Taxes paid by one Constituent Entity in connection with 
income earned by another Constituent Entity does not apply in the case of taxes paid by persons that are 
not Group Entities. Allocating the taxes accrued by the owners that are outside the MNE Group would be 
both against the policy intention of the GloBE Rules (which is to ensure that a minimum tax is paid by MNE 
Groups), and administratively difficult (to obtain the necessary information from, and extract the relevant 
portion of taxes paid by, unrelated or uncontrolled owners of the UPE).  


5. The rules in Article 7.1 resolve this issue for certain situations. The principle underlying the rules 
in Article 7.1 is that to the extent that the tax neutrality regime imposes tax on the UPE’s owners (e.g. 
partners, beneficiaries or shareholders) at or above the Minimum Rate on the UPE’s income 
contemporaneously or within a short time, the UPE’s exposure to Top-up Tax will likewise be reduced. 
This is achieved by a reduction to the GloBE income of the UPE corresponding to the share of its income 
that is subject to tax at or above the minimum rate in the hands of its owners (and thereby reducing, 
perhaps eliminating, any exposure to Top-up Tax).  


7 Tax neutrality and distribution 
regimes  
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6. For purposes of applying Article 7.1, the GloBE Implementation Framework will consider providing 
Agreed Administrative Guidance on the treatment of a Tax Transparent Entity that would be the UPE of 
the MNE Group if its Controlling Interests were not held by an Excluded Entity. 


Article 7.1.1 


7. Article 7.1.1 permits the UPE to reduce its GloBE Income for a Fiscal Year in the three situations 
described in paragraphs (a) to (c).  


8. The rules of Article 7.1.1 apply with respect to each Ownership Interest. The UPE will reduce its 
GloBE Income by the amount of GloBE Income attributable to each Ownership Interest that meets a 
criterion in paragraphs (a) to (c). The remainder of the income, if any, will be included in the computation 
of the UPE’s GloBE Income or Loss and included in the computation of the Net GloBE Income for the 
jurisdiction under Article 5.1.2. 


Paragraph (a) 


9. The general rule is described in paragraph (a).1 The paragraph sets out two tests that must be 
met with respect to each Ownership Interest for the reduction to apply: a taxable period test and a minimum 
tax test. The first test is included at the beginning of paragraph (a) and requires that the holder is subject 
to current taxation on such income. Specifically, the holder must be subject to tax on its share of the UPE’s 
GloBE Income for a taxable period that ends within 12 months of the end of the MNE Group’s Fiscal Year. 
The holder is not required to pay its tax liability within 12 months of the end of the MNE Group’s Fiscal 
Year to meet this test. It is sufficient that the holder’s share of the UPE’s GloBE Income is included in its 
taxable income for a taxable year that ends within 12 months of the MNE Group’s Fiscal Year end. 


10. A holder is subject to tax on its share of the UPE’s GloBE Income if that income is includible in the 
holder’s taxable income under the laws of the jurisdiction in which the holder is tax resident or includible in 
taxable income of a PE of the holder.  


11. The second test evaluates the holder’s level of taxation and can be satisfied if the conditions in 
subparagraphs (i) or (ii) are met. The conditions in subparagraphs (i) to (ii) are alternatives; thus, the 
conditions in only one of the subparagraphs need to be satisfied.  


12. Subparagraph (i) is met if the holder is subject to tax on the full amount of its share of the GloBE 
Income (that is, for example, without the benefit of an exemption) and subject to tax at a nominal rate that 
equals or exceeds the Minimum Rate (meaning no ETR calculation is required in respect of the holder). 
Temporary difference (i.e. a timing difference) between the time an item of income or expense is included 
in the computation of GloBE Income or Loss and the UPE’s taxable income will not cause a holder to fail 
the requirement that it be subject to tax on the full amount of such income (as well as meeting the 12 month 
requirement in paragraph (a)). For example, if the UPE is allowed to use an accelerated depreciation 
method to compute the taxable income allocable to its holders, the difference in the timing of the income 
will not cause the holders to be considered subject to tax on less than the full amount of the UPE’s GloBE 
Income. A holder is considered subject to tax on the full amount of its GloBE Income even if its taxable 
income includes expenses or losses related to other investments or businesses or profit-seeking activities. 
For purposes of subparagraph (i), the nominal rate is the statutory rate applicable to the holder on its share 
of the UPE’s income. If the holder is subject to graduated rates, the nominal rate is the highest rate 
applicable to the holder determined as if its share of the UPE’s GloBE income were its total taxable income. 


13. The conditions in subparagraph (i) are met with respect to holders that are not residents of the 
UPE Jurisdiction if the UPE Jurisdiction subjects them to tax at or above the Minimum Rate either because 
they are treated as having a PE in the UPE Jurisdiction or because the income is sourced in the UPE’s 
jurisdiction and subject to a withholding or similar source-based tax. In the event that the non-resident 
holders are not subject to tax in the UPE’s jurisdiction at a nominal rate that equals or exceeds the Minimum 
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Rate, additional information will be required in order for the UPE to demonstrate that those holders are 
subject to tax on their share of the income within 12 months at a nominal rate that equals or exceeds the 
Minimum Rate.  


14. The alternative conditions under subparagraph (ii) are met if it can be reasonably expected that 
the aggregate amount of Covered Taxes (paid by the UPE and other Entities that are part of the Tax 
Transparent Structure) and taxes paid by the holder on the income attributable to the Ownership Interest 
equals or exceeds the amount that results from multiplying the full amount of such income by the Minimum 
Rate. Whether the taxes paid can be reasonably expected to equal or exceed the tax at the Minimum Rate 
is determined based on all the facts and circumstances. The MNE Group bears the burden of proving that 
the expectations are reasonable. 


15. Subparagraph (ii) does not require an ETR computation. Its conditions are met if the UPE 
demonstrates that it is reasonable to expect that its income will be subject to an amount of tax that equals 
or exceeds the tax liability on that income at the Minimum Rate. Subparagraph (ii) takes into account the 
net amount of taxes paid by the UPE and other Entities that are part of the Tax Transparent Structure and 
by the holder of the UPE’s Ownership Interest on its share of the UPE’s income. It requires that the taxes 
paid by the UPE and other Entities that are part of the Tax Transparent Structure are Covered Taxes and 
that the taxes paid by the holders are taxes on the income of the UPE. For instance, the UPE could be 
required to pay a local Covered Tax notwithstanding that its income is allocated to its holders under federal 
law. In this case, subparagraph (ii) is met if it is expected that the net amount of tax paid by the UPE itself 
and the holder equals or exceeds the minimum tax on that income. 


Paragraph (b) 


16. Paragraph (b) provides a safe harbour to a Flow-through UPE with owners that are natural persons 
that hold small Ownership Interests in the UPE. Determining the tax position of minority owners may be 
burdensome for the UPE. Because natural persons are typically not eligible for preferential tax rates on 
income derived through a Tax Transparent Entity, it is reasonable not to require the UPE to determine the 
tax position of a natural person that holds Ownership Interests that in aggregate carry rights to 5% or less 
of the profits and assets of the UPE. This rule means that a UPE could be required to determine the tax 
position of no more than 19 natural persons, and such persons would have relatively significant stakes in 
the UPE. This safe harbour only applies where the two conditions in subparagraphs (i) and (ii) are met. 


17. Subparagraph (i) requires the natural person to be a tax resident of the UPE Jurisdiction. A natural 
person is tax resident in a jurisdiction only if the person is subject to individual income tax in such 
jurisdiction. Consequently, a natural person cannot be tax resident in a jurisdiction that does not impose 
an individual income tax. Therefore, there is an expectation that the UPE’s income is subject to tax in the 
hands of the natural person because they are both located in the same jurisdiction and therefore subject 
to the same tax laws regarding fiscal transparency. It is further reasonable to expect that the jurisdiction is 
subjecting natural persons to tax at a rate that equals or exceeds the Minimum Rate on their income 
derived from Flow-through Entities. Therefore, it is assumed that such persons are going to be subject to 
tax on the full amount of income attributable to their Ownership Interests at a rate that equals or exceeds 
the Minimum Rate. The UPE may use reasonable means of determining whether its owners are tax 
resident in the jurisdiction. For example, a UPE in a jurisdiction that imposes a withholding tax on the profits 
or distributions from the UPE with respect to foreign owners of the UPE may rely on an owner’s 
representation as to whether it is exempt from a withholding tax or eligible for a lower withholding tax rate 
based on a Tax Treaty. 


18. Subparagraph (ii) limits the safe harbour to natural persons that each hold Ownership Interests 
that in aggregate carry rights to 5% or less of the profits and 5% or less of the assets of the UPE. For 
example, this means that an Ownership Interest giving rights to 51% of profits would fall outside the safe 
harbour in 7.1.1(b), despite giving rights to less than 5% of the assets. The extent of each person’s 
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Ownership Interests is determined as of the end of the Fiscal Year. This subparagraph only applies where 
the Ownership Interests of the UPE are held directly by natural persons.  


Paragraph (c) 


19. Paragraph (c) is the last scenario in which Article 7.1.1 applies. It covers the case where the holder 
of the Ownership Interest in the UPE is a Governmental Entity, International Organisation, a Non-profit 
Organisation, or a Pension Fund. However, similar to paragraph (b), paragraph (c) only applies where two 
conditions are met. 


20. The first condition is set out in subparagraph (i). It requires the Governmental Entity, International 
Organisation, Non-profit Organisation or Pension Fund to be resident in the UPE Jurisdiction. The term 
“resident” in paragraph (c) is not the same as “tax residence” as used in Tax Treaties, Article 10.2 or Article 
10.3. For purposes of Article 7.1.1, these Entities are resident in the jurisdiction where they are created 
and managed. A Governmental Entity is resident only in the jurisdiction of the government (including any 
political subdivision or local authority thereof) of which it is a part or that wholly owns it. Whether an Entity 
is resident in a jurisdiction is determined based on all facts and circumstances.  


21. The second condition, included in subparagraph (ii), requires that each Entity holds Ownership 
Interests that in aggregate carry rights to 5% or less of the profits and assets of the UPE. This is the same 
condition as in paragraph (b)(ii). These Ownership interests must also be directly held by the Governmental 
Entity, International Organisation, Non-profit Organisation or Pension Fund for the condition to be satisfied. 
The definitions of these Entities generally prohibit the Entity from carrying on a trade or business. This 
ownership limitation is designed to ensure that Article 7.1 cannot be used to circumvent the prohibition 
from carrying on a trade or business by carrying on a trade or business through a Tax Transparent Entity.  


22. Ownership Interests in the Tax Transparent Entity held by Investment Entities are not included in 
paragraph (c) because Investment Entities are tax neutral whereas the Entities described in paragraph (c) 
are generally not subject to tax under the laws of the UPE’s jurisdiction. An Investment Entity itself may be 
subject to tax at a rate below the Minimum Rate and the UPE would have no knowledge of the taxability 
or residency of the Investment Entity’s owners. Thus it is not appropriate to extend the rule in paragraph 
(c) to Investment Entities.  


Article 7.1.2 


23. Article 7.1.2 provides a corollary to Article 7.1.1 for losses. Losses incurred by a Flow-through 
Entity typically flow through to the holders and are allowed as a deduction in computing the holder’s taxable 
income or loss, and may even contribute to a loss carry-back or carry-forward that reduces the holder’s 
share of prior or future income from the Flow-through Entity or other income. In some jurisdictions, 
however, losses of a Flow-through Entity are retained by the Entity and carried forward in the determination 
of the Entity’s future taxable income.  


24. Article 7.1.2 provides that the GloBE Losses incurred by a UPE that is a Flow-through Entity must 
also be reduced by the amount attributable to each Ownership Interest, except to the extent that the holders 
of Ownership Interests are not allowed to use the loss in computing their separate taxable income. This 
means that the GloBE Loss is not reduced to zero only if the loss does not flow through, in its entirety, to 
the holders of Ownership Interests under the tax laws applicable to the Entity and to the holders so as to 
allow the holders to use their share of such loss in computing their separate taxable income. To the extent 
that the GloBE Loss is not reduced to zero, the remaining GloBE Loss stays with the Flow-through UPE. 
Without this rule, losses that are passed through to the holders of Ownership Interests would also be 
available for use in the jurisdictional ETR calculation to shield GloBE income of other Constituent Entities 
located in the UPE’s Jurisdiction. 
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25. To the extent that a GloBE loss of a Flow-through UPE is not reduced to zero pursuant to Article 
7.1.2 (and thus stays with the Flow-through UPE), a Filing Constituent Entity may make a GloBE Loss 
Election that is limited to the UPE under Article 4.5.6, and carry forward the balance as a GloBE Loss 
Deferred Tax Asset to subsequent Fiscal Years. The GloBE Loss Deferred Tax Asset is computed based 
on the amount of the GloBE Loss remaining after application of Article 7.1.2 and may be included in the 
UPE’s Adjusted Covered Taxes in a subsequent year for purposes of applying Article 7.1.1(a)(ii). 


26. Article 7.1.2 applies with respect to each Ownership Interest similar to Article 7.1.1. Therefore, the 
MNE Group is required to demonstrate that each of its holders is not able to deduct losses attributed to 
their Ownership Interest in the computation of their separate taxable income in order to include their share 
of the loss in the GloBE Loss Deferred Tax Asset computed under Article 4.5.6.  


Article 7.1.3 


27. Article 7.1.3 requires the UPE to reduce its Covered Taxes, if any, in proportion to the income 
reduction under Article 7.1.1. Thus, if the UPE reduces its GloBE Income by 80% pursuant to Article 7.1.1, 
the UPE must also reduce its Covered Taxes by 80%. In many cases, by virtue of the tax transparency 
regime, the UPE may not have any Covered Taxes. However, it is possible that Covered Taxes other than 
the national CIT are imposed on Flow-through Entities, such as those imposed by a local, sub-national 
government. Although the Covered Taxes excluded by Article 7.1.3 are not taken into account in the ETR 
computation for the UPE Jurisdiction, they are taken into account under Article 7.1.1(a)(ii) in determining 
whether the taxes on the holder’s share of the UPE’s GloBE Income equal or exceed the tax at the 
Minimum Rate on that income. 


28. Article 7.1.1 reduces the Flow-through Entity’s GloBE Income by all of the GloBE Income 
(determined after adding back Covered Taxes) allocable to an Ownership Interest. Accordingly, no further 
adjustment is required to reduce the Entity’s GloBE Income by the related Covered Taxes as required 
under Article 7.2.2.  


Article 7.1.4 


29. Article 7.1.4 extends the treatment of Article 7.1.1 to 7.1.3 to certain PEs through which the UPE 
and certain other Flow-through Entities of the MNE Group conduct their business. Paragraph (a) covers 
the case where the business of the flow-through UPE is wholly or partly carried out through a PE.  


30. Paragraph (b) covers the situations where the flow-through UPE directly holds the Ownership 
Interests of another Tax Transparent Entity whose business is wholly or partly carried out through a PE. 
This is the case where the Financial Accounting Net Income or Loss attributable to the PE is included in 
the financial statements of the Flow-through Entity held by the UPE.  


31. Paragraph (b) is also extended to the scenario where the Flow-through UPE holds the Ownership 
Interest of the Tax Transparent Entity and the PE through a Tax Transparent Structure (see Article 10.2). 
This allows Article 7.1.4 also to apply to PEs held by the UPE through a chain of Tax Transparent Entities.  


32. In all of these cases, the Financial Accounting Net Income or Loss attributable to the PE is included 
in the financial statements of the UPE, but liability for the tax on that income may be borne by the UPE or 
by the holders of the UPE. Where the tax on the income of the PE is borne by the holders, the PE’s GloBE 
Income is reduced to the extent the conditions of Article 7.1.1(a) or (b) are met. In such cases, Article 
7.1.1(b) takes into account any tax paid or payable in the jurisdiction where the PE is located regardless 
of whether that tax is paid or payable by a Constituent Entity or by the holders of the UPE. 


33. Furthermore, the test in Article 7.1.1 applicable to the GloBE Income of the PE is separate from 
the test applicable to the GloBE Income that has been allocated to the UPE. This means that the GloBE 
Income or Loss of the PE is not included in the GloBE Income of the UPE for purposes of applying 7.1.1 
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to the UPE. The PE is treated separately from the UPE under Article 7.1.4 because it is a separate 
Constituent Entity and its income does not flow-through to the UPE under Chapter 3 as does the income 
of a Tax Transparent Entity. However, to the extent that the conditions of Article 7.1.1 are met by a holder 
of an Ownership Interest in the UPE with respect to the income of the PE, the PE’s GloBE Income is 
reduced pursuant to Article 7.1.4.2 


Article 7.2 - Ultimate Parent Entity subject to Deductible Dividend Regime 


34. Article 7.2 contains a set of rules for UPEs that are subject to a Deductible Dividend Regime. 
These rules allow a deduction in the computation of the GloBE Income or Loss for Deductible Dividends. 
Deductible Dividend Regimes typically apply to investment companies as well as Cooperatives. Although 
a Deductible Dividend Regime may apply to both Entities that qualify as Investment Entities under the 
GloBE Rules and other similar purpose Entities that do not meet the Investment Entity definition, the rules 
in Article 7.2 are needed only for those Entities that do not meet the Investment Entity definition because 
an Investment Entity that is the UPE is an Excluded Entity. 


35. A Deductible Dividend Regime is a tax regime designed to yield a single level of taxation on the 
owners of an Entity through the allowance of a deduction from the income of the Entity for distributions of 
profits to the owners. The owners are subject to tax on the dividends and the Entity is subject to tax on 
earnings that are not distributed. Patronage dividends of a Cooperative are treated as distributions to 
owners under the definition of Deductible Dividend Regime in Article 10.1, and thus tax regimes intended 
to yield a single level of taxation for Cooperatives and their patrons will typically qualify as Deductible 
Dividend Regimes.  


36. Deductible Dividends are defined in Article 10.1 as distributions of profits that are deductible from 
taxable income under the laws of the jurisdiction in which the Constituent Entity is located and patronage 
dividends paid by a Cooperative. Because the definition of Deductible Dividend Regime includes 
Cooperatives that are subject to an exemption regime, application of Article 7.2 to Cooperatives is not 
dependent upon allowance of a deduction from taxable income at the Cooperative level; Article 7.2 equally 
applies in the case of a Cooperative that is tax exempt under the laws of the jurisdiction in which it is 
located. 


37. The substantive rules applicable to UPEs that are subject to Deductible Dividend Regimes are 
similar to the rules for UPEs that are Tax Transparent Entities. An important difference, however, is the 
treatment of losses incurred by the Constituent Entity. Unlike the treatment of losses incurred by a Tax 
Transparent Entity under local tax rules, the losses of an Entity subject to a Deductible Dividend Regime 
do not flow through to the owners. Accordingly, the GloBE Rules applicable to Deductible Dividend 
Regimes do not contain special rules for a GloBE Loss determined for a Constituent Entity. Such losses 
are taken into account in the computation of the Net GloBE Income for the jurisdiction in which the Entity 
is located. 


Article 7.2.1 


38. Similar to Article 7.1.1, Article 7.2.1 allows for a reduction of the UPE’s GloBE Income (but not 
below to zero) by the amount of Deductible Dividends if the UPE is subject to a Deductible Distribution 
Regime. The provision applies if the Deductible Dividends are distributed within 12 months of the end of 
the UPE’s Fiscal Year. The Constituent Entity must maintain records sufficient to demonstrate the amount 
of GloBE Income for a Fiscal Year that was distributed within 12 months of the end of the Fiscal Year. 
Furthermore, it only applies in the cases described in paragraphs (a) to (c).  







  | 165 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


Paragraph (a) 


39. Paragraph (a) requires that the Deductible Dividends are subject to tax in the hands of the recipient 
within 12 months of the end of the UPE’s Fiscal Year. It further requires that one of the conditions set out 
in subparagraphs (i) to (iii) is met. 


40. Subparagraph (i) sets out the general test for determining whether the Deductible Dividends 
reduce the UPE’s GloBE Income for the Fiscal Year. Under the primary test, the UPE’s GloBE Income is 
reduced by Deductible Dividends to recipients that are subject to a nominal tax rate that equals or exceeds 
the Minimum Rate.  


41. Subparagraph (ii) sets out an alternative, independent test. The conditions under paragraph (ii) 
are met if it can be reasonably expected that the aggregate amount of Covered Taxes (paid by the UPE) 
and taxes paid by the owner on the income attributable to its Ownership Interest equals or exceeds the 
amount that results from multiplying the full amount of such income by the Minimum Rate. Subparagraph 
(ii) does not require an ETR computation. The conditions under this paragraph are met if the UPE 
demonstrates that it is reasonable to expect that tax paid in respect of its income will equal or exceed the 
tax liability on that income at the minimum rate.  


42. Subparagraph (iii) contains a special rule for patronage dividends distributed to natural persons 
that are members of supply Cooperatives. A supply Cooperative is a Cooperative that purchases goods or 
services and resells them to its members or patrons. Profits earned by the supply Cooperative are 
distributed to the members, typically in proportion to their purchases from the Cooperative. Most supply 
Cooperatives are organised for the acquisition of goods for a group of merchants. However, some supply 
Cooperatives are organised for the benefit of consumers that are natural persons. Unless they are engaged 
in business as a sole proprietor, natural persons generally are not able to deduct the cost of the goods 
acquired through a supply Cooperative. To ensure that the GloBE Rules accommodate supply 
Cooperatives with members that are consumers, patronage dividends paid to natural persons from a 
supply Cooperative are treated in the same manner as distributions that are subject to tax at or above the 
Minimum Rate. This special rule means that such dividends are treated as subject to tax when received 
irrespective of whether they are in fact taxable receipts of the recipient. 


Paragraph (b) 


43. Paragraph (b) covers the case where the dividend recipient is a natural person that is tax resident 
in the UPE Jurisdiction and that holds Ownership Interests that in aggregate carry rights to 5% or less of 
the profits and assets of the UPE. The Commentary to Article 7.1.1(b) is applicable to Article 7.1.2 (b) as 
both provisions use the same language and are intended to have the same scope. 


Paragraph (c) 


44. Paragraph (c) covers the case where the dividend recipient is a Governmental Entity, an 
International Organisation, a Non-profit Organisation or a Pension Fund that is not a Pension Services 
Entity. Paragraph (c) only applies where these Entities are “resident” in the UPE jurisdiction. The term 
“resident” in paragraph (c) is not the same as “tax residence” as used in Tax Treaties or Article 10.2. For 
purposes of Article 7.2.1, these Entities are resident in the jurisdiction where they are created and 
managed. A Governmental Entity is resident only in the jurisdiction of the government (including any 
political subdivision or local authority thereof) that it is a part of or that wholly-owns it. Whether an Entity is 
resident in a jurisdiction is determined based on all facts and circumstances. 


45. Paragraph (c) of Article 7.2.1 differs from paragraph (c) of Article 7.1.1 in that it only applies in the 
case of a Pension Fund that is not a Pension Services Entity. Thus, Article 7.2.1(c) only applies in relation 
to a dividend paid to the parent Pension Fund by a UPE in the Pension Fund’s jurisdiction. Without this 
limitation, Article 7.2.1(c) could allow Pension Funds to take advantage of Deductible Dividend Regimes 







166 |   


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


to earn income exempt from the GloBE Rules from UPEs located anywhere in the world by simply 
establishing a Pension Services Entity in the UPE’s jurisdiction. The paragraph also differs from 
Article 7.1.1(c) by not imposing a limitation on the amount that can be owned by the Entities. As explained 
in the Commentary to Article 7.1.1(c), that limitation prevents circumvention of the rules that generally 
prevent these Entities from carrying on a trade or business. Deductible Dividend Regimes typically apply 
to Entities that engage in investment activities or to Cooperatives, and are more difficult to use, and thus 
less likely to be used, as a means of circumventing the prohibition on carrying on a trade or business.  


Article 7.2.2 


46. Article 7.2.2 is similar to Article 7.1.3. It generally requires a reduction of the UPE’s Covered Taxes 
in proportion to the income distributed as a Deductible Dividend. However, this reduction does not apply 
to any taxes paid on undistributed GloBE Income pursuant to the Deductible Dividend Regime itself 
(including taxes that are based on corporate equity or retained earnings). All of the tax paid under the 
Deductible Dividend Regime (including taxes that are based on corporate equity or retained earnings) in 
respect of undistributed income is included in the Entity’s Covered Taxes and taken into account along 
with the undistributed income in determining the ETR for the jurisdiction. 


47. Article 7.2.2 also requires a reduction of the UPE’s GloBE Income by the amount of the reduction 
in the Covered Taxes. This is necessary because of two features of the GloBE Rules concerning 
Deductible Dividend Regimes. First, GloBE Income is computed under Article 3.2 by adding back Covered 
Taxes to the Financial Accounting Net Income or Loss. Second, Article 7.2.1 reduces the UPE’s income 
by the amount of distributions, which are necessarily comprised of after-tax income. Thus, if the UPE incurs 
any taxes related to distributed income, the amount of the distribution will not reduce the UPE’s GloBE 
Income to zero; the GloBE income must also be reduced by the tax that was included in the GloBE Income 
under Article 3.2. Without this rule, Top-up Tax could arise even where all of the UPE’s earnings were 
distributed as Deductible Dividends. 


48. For example, assume that a UPE has 90 of Financial Accounting Net Income, which includes 10 
of accrued Covered Tax expense. The UPE distributes the 90 of income for which it receives a deduction 
under the applicable Deductible Dividend Regime. The UPE’s GloBE Income, however, is 100 because 
the 10 of Covered Taxes is added back to Financial Accounting Net Income or Loss pursuant to Article 
3.2.1(a). Accordingly, the 90 distribution will not reduce its 100 GloBE Income to zero. Article 7.2.2 requires 
a further reduction of 10 to the UPE’s GloBE Income to ensure that the MNE Group is not subject to Top-
up Tax in respect of the Covered Taxes added back to the determination of GloBE Income or Loss. 


Article 7.2.3 


49. Article 7.2.3 is similar to Article 7.1.4. It extends the rules applicable to the UPE to other Constituent 
Entities located in the UPE Jurisdiction that are subject to the Deductible Dividend Regime and held 
through an ownership chain made up exclusively of such Entities. However, the income of the Constituent 
Entities that are not the UPE is reduced only to the extent it is distributed to the UPE and then by the UPE 
to recipients that meet the requirements of Article 7.2.1. The Ultimate Parent Entity must maintain records 
sufficient to demonstrate that such distributions occurred within 12 months of the end of the Fiscal Year of 
the subsidiary Entity subject to the Deductible Dividend Regime. The UPE may use any reasonable method 
of determining the source of any intra-group distributions from other Entities, including determining the 
income of Entities that are subject to a Deductible Dividend Regime and Entities that are subject to an 
ordinary income tax, that have not been distributed to the UPE’s owners.  
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Article 7.2.4 


50. Article 7.2.4 provides rules to clarify the application of Article 7.2.1 with respect to certain 
patronage dividends distributed by supply Cooperatives. The rule applies to dividend recipients other than 
natural persons because distributions from supply Cooperatives to natural persons are always treated as 
a reduction to the UPE’s GloBE Income under Article 7.2.1(a)(iii).  


51. Patronage dividends from a supply Cooperative may not be subject to tax in the same way that 
patronage dividends from a marketing cooperative are subject to tax. A marketing Cooperative is one in 
which members sell their products or services to the Cooperative and the Cooperative re-sells those 
products or services to its customers. Patronage dividends received by a business from a marketing 
cooperative essentially represent additional sales price for the goods or services provided by the 
cooperative member. Patronage dividends received by a business from a supply cooperative, on the other 
hand, essentially represent a reduction in the cost of goods or services acquired through the cooperative. 
Because of the difference in the character, from an accounting, and perhaps tax perspective, Article 7.2.4 
treats patronage dividends from a supply Cooperative as “subject to tax” in the hands of the recipient to 
the extent they reduce an expense or cost that is deductible in the computation of the dividend recipient’s 
taxable income. Whether the dividend is then subject to tax at a rate above the Minimum Rate is 
determined based on the relevant rules in Article 7.2.1.  


Article 7.3 - Eligible Distribution Tax Systems 


52. Article 7.3 allows certain distribution tax regimes to be accommodated within the structure of the 
GloBE Rules, subject to certain safeguards and recapture rules. A distribution tax regime is a tax system 
that generally imposes income tax on a corporation when the corporation’s income is distributed or deemed 
to be distributed to its shareholders, rather than when it is earned. Distribution tax regimes also impose 
current tax in respect of certain non-business expenses. Current taxation based on these disallowed 
expenditures is equivalent to disallowing a deduction for such expenses under a more traditional income 
tax. Because these non-business expenditures reduce distributable earnings, they cannot be subject to 
tax on distribution as a practical matter.  


53. The tax rates applicable under a distribution tax regime may equal or exceed the Minimum Rate 
such that the income is not subject to a low rate of tax when the earnings are eventually distributed. Absent 
a distribution or deemed distribution, however, much of the income is not subject to tax in the year it is 
earned and reported in the financial accounts. Moreover, the rules in Article 4.3 generally do not permit 
deferred tax liabilities in respect of taxes payable upon distribution to be included in the computation of the 
Total Deferred Tax Adjustment Amount. This means that the Constituent Entity’s GloBE Income likely 
would be subject to tax under the GloBE Rules in those years in which there is not an actual or deemed 
distribution because the Adjusted Covered Taxes for the Fiscal Year will be very small or nil. Moreover, in 
years where distributions are made, the amount of the distributions may bear no relationship to the income 
arising in those years, which may result in low or even extremely high ETRs. Article 7.3 mitigates these 
differences between the time the income accrues in the financial accounts and the time it is subject to 
distribution tax to the extent that distributions are made within a four-year period.  


Article 7.3.1 


54. Article 7.3.1 allows the Filing Constituent Entity to make an annual election in respect of a 
Constituent Entity that is subject to a Eligible Distribution Tax System to add the Deemed Distribution Tax 
to the Adjusted Covered Taxes for the Fiscal Year. An election under Article 7.3.1 is subject to the other 
provisions of Article 7.3.  
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Article 7.3.2 


55. Article 7.3.2 determines the amount of Deemed Distribution Tax. It is the lesser of (a) the amount 
necessary to increase the Effective Tax Rate computed under Article 5.2.1 for the jurisdiction for the Fiscal 
Year to the Minimum Rate or (b) the amount of distribution tax that would have been paid if the Constituent 
Entities in the jurisdiction had distributed all of their income that is subject to the Eligible Distribution Tax 
Regime during such Fiscal Year. Thus, if the GloBE Income for the Fiscal Year were to exceed the amount 
of earnings that could be distributed and subject to tax upon distribution for that Fiscal Year, the Deemed 
Distribution Tax would be limited under paragraph (b) to the amount of tax that would arise if all taxable 
earnings for the Fiscal Year were distributed. 


56. The purpose of the limitation in paragraph (b) is to ensure that under ordinary circumstances the 
Deemed Distribution Tax does not exceed the amount of tax that could possibly arise under the relevant 
distribution tax system for a Fiscal Year if all earnings were distributed in the year earned. The rule is not 
intended to supplant or interfere with the rules in Articles 7.3.3 and 7.3.4 for establishing and using a 
Recapture Account Loss Carry-forward. Thus, the computation under paragraph (b) is made without regard 
to any negative balance in the accumulated earnings of Constituent Entities in the jurisdiction as of the end 
of the preceding Fiscal Year. 


Article 7.3.3 


57. In order to track the extent to which Deemed Distribution Tax is paid within the 4-year period, a 
Deemed Distribution Tax Recapture Account for each Fiscal Year in which the election was made must be 
maintained and available for examination by the tax authorities of jurisdictions imposing the GloBE Rules. 
The Deemed Distribution Tax Recapture Accounts are maintained on a jurisdictional basis. This facilitates 
jurisdictional blending of income. It also ensures that the adjustments to the recapture accounts 
accommodate a consolidation or group relief system in the jurisdiction and allows distributions from any 
Constituent Entity to eliminate the account. 


58. A Deemed Distribution Tax Recapture Account is established for each Fiscal Year in an amount 
equal to the Deemed Distribution Tax. These annual accounts can be reduced in the three ways described 
in more detail below. The accounts are reduced in chronological order beginning with the account 
established for the earliest Fiscal Year and cannot be reduced below zero. 


59. Deemed Distribution Tax Recapture Accounts are first reduced by distribution taxes actually paid 
by the Constituent Entities as a result of distributions or deemed distributions. Distribution taxes are 
charged against the Deemed Distribution Tax Recapture Accounts in chronological order. The accounts 
are maintained based on the amount of Deemed Distribution Tax rather than the amount of GloBE Income 
arising in the relevant Fiscal Year. Consequently, if the jurisdiction decreases the distribution tax rate, more 
income will need to be distributed to yield the amount of tax necessary to eliminate the potential recapture. 
On the other hand, if the jurisdiction were to increase the distribution tax rate, the Constituent Entities could 
eliminate the accounts by distributing less of their income.  


60. Second, the accounts are reduced when the jurisdiction has an overall GloBE Loss, meaning the 
aggregate GloBE Loss of Constituent Entities exceeds the aggregate GloBE Income of Constituent Entities 
located in the jurisdiction. The reduction for GloBE Losses is applied to the oldest Deemed Distribution 
Tax Recapture Account to the extent thereof and then to newer accounts to the extent necessary to absorb 
the entire loss. Because the accounts are maintained in terms of Deemed Distribution Taxes rather than 
income, the amount of any GloBE Loss for the jurisdiction has to be translated into an equivalent negative 
distribution tax amount. This translation must be based on the Minimum Rate. Thus, the GloBE Loss for 
the Fiscal Year is multiplied by the Minimum Rate and the result is applied against Deemed Distribution 
Tax Recapture Accounts in chronological order. This rule effectively permits a carry-back of losses in a 
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Distribution Tax System. Carry-back is necessary because these losses will eliminate distributable profits 
and thus the Constituent Entity’s ability to distribute dividends that are subject to the distribution tax. 


61. Finally, the Deemed Distribution Tax Recapture Accounts are reduced by the amount of a 
Recapture Account Loss Carry-forward determined under, and applied to the Fiscal year, pursuant to 
Article 7.3.4. 


Article 7.3.4 


62. When there is a Net GloBE Loss for the jurisdiction that exceeds the amount in all of the Deemed 
Distribution Tax Recapture Accounts, a Recapture Account Loss Carry-forward is created. This account is 
reduced in subsequent years as the loss carry-forward is applied to reduce the GloBE Income that would 
otherwise be subject to the Deemed Distribution Tax. The account ensures that the MNE Group is not 
taxed under the GloBE Rules in excess of its economic income earned through Entities subject to a 
Distribution Tax Regime.3 


63. When a Constituent Entity located in the jurisdiction leaves the MNE Group or when substantially 
all of the assets of a Constituent Entity are transferred outside the MNE Group or outside the jurisdiction, 
the Recapture Account Loss Carry-forward must be reduced to the extent it is attributable to such 
Constituent Entity. The amount attributable to a Constituent Entity is determined by multiplying the 
Recapture Account Loss Carry-forward by the ratio of the GloBE Loss of that Constituent Entity in the 
Fiscal Year(s) that produced a Net GloBE Loss in excess of the Deemed Distribution Tax Recapture 
Accounts to the total of the GloBE Losses of all Constituent Entities in the jurisdiction for that Fiscal Year(s). 


64. The Recapture Account Loss Carry-forward may be carried forward indefinitely. However, the 
Filing Constituent Entity bears the burden of proof in respect of any Recapture Account Loss Carry-forward 
used in the computation of the Net GloBE Income of the jurisdiction for a Fiscal Year.  


Article 7.3.5 


65. Article 7.3.5 mandates that an election under Article 7.3.1 applies to all Constituent Entities located 
in the jurisdiction.  


66. Article 7.3.5 requires the MNE Group to re-calculate the ETR and the amount of Top-up Tax under 
Article 5.4.1 for the Election Year if the Deemed Distribution Tax Recapture Account established for the 
year is not reduced to zero before the end of the fourth Fiscal Year after the Fiscal Year for which it was 
established. The re-calculations under Article 5.4.1 are done by reducing the Adjusted Covered Taxes for 
the Election Year by the outstanding balance (at the end of the relevant period) of the Deemed Distribution 
Tax Recapture Account for that year. The Substance-based Income Exclusion used to compute Excess 
Profits in the Article 5.4.1 re-calculations for the Election Year is computed based on the Eligible Payroll 
Costs of Eligible Employees arising in the Election Year and the carrying values of Eligible Tangible Assets 
at the beginning and end of the Election Year. Similarly, if the Election Year is a Fiscal Year covered by 
the Transition Rules in Article 9.2, the relevant Article 5.3.3 rate and Article 5.3.4 rate apply in the 
determination of the Substance-based Income Exclusion. 


67. The result of Article 7.3.5 should be that the Top-up Tax liability in respect of the Election Year is 
the same as the Top-up Tax liability that would have been determined for the year if the distribution taxes 
paid in the following four Fiscal Years had been paid in the Election Year. 


Article 7.3.6 


68. Article 7.3.6 ensures that payments of distribution taxes, whether as a result of actual or deemed 
distributions, are not counted once as a reduction to a Deemed Distribution Tax Recapture Account and a 
second time as Adjusted Covered Taxes. Only distribution taxes paid after all Deemed Distribution Tax 
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Recapture Accounts have been reduced to zero are treated as Covered Taxes for the Fiscal Year. Taxes 
paid under an Eligible Distribution Tax Regime in respect of non-business expenses, however, are 
Covered Taxes and taken into account as such under the rules of Chapter 4. 


Article 7.3.7 


69. When a Constituent Entity located in the jurisdiction leaves the MNE Group or when substantially 
all of the assets of a Constituent Entity are transferred outside the MNE Group or outside the jurisdiction, 
the ETR and Top-up Tax for the jurisdiction must be re-calculated under Article 5.4.1 by reducing the 
Covered Taxes by the balance of the Deemed Distribution Tax Recapture Account at the end of that Fiscal 
Year. If the re-calculation under Article 5.4.1 results in Top-up Tax, that amount is multiplied by the 
Disposition Recapture Ratio and the result is included in the Additional Top-up Tax for the Fiscal Year. 
This rule recaptures the Deemed Distribution Tax when the Constituent Entity ceases to be in a position 
to distribute assets that would yield distribution tax to eliminate the balance in the recapture accounts. 
Article 7.3.7 does not impose tax on gains attributable to a transfer of assets. Accordingly, the rule is not 
dependent upon whether the transaction is eligible for treatment as a GloBE Reorganisation under Article 
6.3.  


70. Under Article 7.3.7, the MNE Group applies Article 5.4.1 to all of its Deemed Distribution Tax 
Recapture Accounts in the Fiscal Year that the Departing Constituent Entity leaves the MNE Group or 
disposes of substantially all of its assets. The re-calculations under Article 7.3.7 are done in the same 
manner as under Article 7.3.5. The incremental Top-up Tax computed for each Deemed Distribution Tax 
Recapture Account is then multiplied by the Disposition Recapture Ratio determined under Article 7.3.8 to 
determine the amount of Additional Top-up Tax to include for the Fiscal Year under Article 5.2.3. If the 
Departing Constituent Entity had a GloBE Loss for a Fiscal Year, the Disposition Recapture Ratio for that 
year will be zero and there will be no recapture amount for that Fiscal Year. 


71. After application of Article 7.3.7, the Deemed Distribution Tax Recapture Account, the Net GloBE 
Income of the jurisdiction, the Adjusted Covered Taxes for the jurisdiction, and the Substance-based 
Income Exclusion for each Fiscal Year for which there was a Deemed Distribution Tax Recapture Account 
must be reduced in proportion to the Disposition Recapture Ratio. This can be done by multiplying the 
amount of each item by the Disposition Recapture Ratio and reducing it by the result or by multiplying the 
item by the difference between 1.0 and the Disposition Recapture Ratio expressed as a decimal). This will 
ensure that subsequent adjustments to the Deemed Distribution Tax Recapture Accounts pursuant to 
Article 7.3.3 are given full effect in the computation of the ETR and Top-up Tax at the end of the four-year 
period under Article 7.3.5. 


Article 7.3.8 


72. The Disposition Recapture Ratio is set out in Article 7.3.8. In conjunction with Article 7.3.7, it 
recaptures the outstanding balance of the Deemed Distribution Tax Recapture Accounts based on the ratio 
of the sum of the GloBE Income of the Departing Constituent Entity in the Fiscal Years for which a Deemed 
Distribution Tax Recapture Account is outstanding to the sum of the Net GloBE income of the jurisdiction 
for those Fiscal Years. Thus, if there are two annual recapture accounts outstanding, the Constituent 
Entity’s GloBE Income or Loss for those two years is compared to the total Net GloBE Income for those 
two years and the resulting ratio is multiplied by the incremental Top-up Tax computed for each Deemed 
Distribution Tax Recapture Account under Article 5.4.1 to determine the amount of Additional Top-up Tax 
to include for the Fiscal Year under Article 5.2.3. If the Departing Constituent Entity had a GloBE Loss in 
a Fiscal Year for which a Deemed Distribution Tax Recapture Account was established, that GloBE Loss 
and the account for that Fiscal Year is ignored in the computation of the Disposition Recapture Ratio 
because the account for that Fiscal Year was not attributable to GloBE income of the Departing Constituent 
Entity. 
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Article 7.4 - Effective Tax Rate Computation for Investment Entities 


Overview of special rules applicable to Investment Entities in Articles 7.4 to 7.6 


73. Investment Entities that are the UPE are excluded from the operation of the GloBE Rules because 
they are not Constituent Entities of any MNE Group. See Article 1.5.1(e). However, the income of a 
controlled Investment Entity is consolidated with the MNE Group and brought within the GloBE Rules. 
Articles 7.4 and 7.5 provide special rules applicable to controlled Investment Entities and Insurance 
Investment Entities and Article 7.6 provides a special rule applicable to controlled Investment Entities. 


74. The rules in Article 7.4 provide a mechanism for calculating the ETR of a controlled Investment 
Entity or Insurance Investment Entity that is not subject to an election under Articles 7.5 or 7.6 (as 
applicable). The income of Investment Entities and Insurance Investment Entities is often subject to little 
or no tax at the entity level. Article 7.4 calculates the ETR and Top-up Tax of these Entities on a standalone 
basis to prevent an MNE Group from blending this low-taxed income with income of other Constituent 
Entities. Article 7.4 also seeks to ensure that minority investors are not subject to Top-up Tax on their 
interest in a low-taxed Investment Entity controlled by an MNE Group. It does so by calculating the ETR 
and Top-up Tax of a controlled Investment Entity only to the extent that the income is attributable to the 
MNE Group.  


75. Article 7.5 provides an election to treat an Investment Entity or an Insurance Investment Entity as 
a Tax Transparent Entity. (Investment Entities and Insurance Investment Entities that meet the definition 
of a Tax Transparent Entity in Article 10.2.1 do not need to make the election.) Under the election, the 
income and Covered Taxes of the Investment Entity or Insurance Investment Entity flow through to the 
Constituent Entity-owner and thus the special rules in Article 7.4 are not needed to compute the Investment 
Entity’s ETR. As explained in more detail below, an Insurance Investment Entity is an Entity that would 
meet the definition of an Investment Entity except that it is wholly-owned by an insurance company. 
Insurance Investment Entities are eligible to make the Article 7.5 election. 


76. Finally, Article 7.6 provides an election for the Constituent Entity-owner of a controlled Investment 
Entity. Under the election, the Constituent Entity-owner includes distributions received from the Entity in 
the computation of its GloBE Income or Loss. The Constituent Entity-owner’s share of the Investment 
Entity’s income is excluded from the MNE Group’s GloBE Income or Loss computations so long as it is 
distributed to the Constituent Entity-owner within four years.  


77. As part of the GloBE Implementation Framework, further consideration will be given to the 
treatment of Insurance Investment Entities whose Constituent Entity-owners are not subject to a mark-to-
market or similar tax regime on their investments in such Entities. 


Article 7.4.1 


78. Article 7.4 only applies to Investment Entities and Insurance Investment Entities that are not Tax 
Transparent Entities. The rules contained in Article 3.5 continue to apply to the income of Investment 
Entities and Insurance Investment Entities that are Tax Transparent Entities. In addition, Article 7.4 does 
not apply to the portion of an Investment Entity’s or an Insurance Investment Entity’s income that is subject 
to an election under Article 7.5 or Article 7.6. 


79. Where an Investment Entity or Insurance Investment Entity is a Tax Transparent Entity in part and 
a Reverse Hybrid Entity in part, Article 7.4.1. applies with respect to its income, expenditure, profit or loss 
to the extent that it is not fiscally transparent in the jurisdiction in which the owner is located. For example, 
if an Investment Entity is organised as a trust and taxable on its income that is not distributed to 
beneficiaries, Article 7.4.1 applies to the extent the Investment Entity’s or Insurance Investment Entity’s 
income is not distributed.  
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Article 7.4.2 


80. Article 7.4.2 describes the rules for computing the ETR of an Investment Entity or Insurance 
Investment Entity. The ETR is calculated separately from any other Constituent Entities in the same 
jurisdiction (in other words, the GloBE Income or Loss and Covered Taxes are not blended with those of 
other Constituent Entities in the jurisdiction). However, if the MNE Group owns interests in multiple 
Investment Entities or Insurance Investment Entities located in the same jurisdiction, a single ETR is 
computed for all such Entities in the jurisdiction. 


81. The ETR is the Investment Entity’s or Insurance Investment Entity’s Adjusted Covered Taxes 
(defined in Article 7.4.3) divided by the MNE Group’s Allocable Share of the Investment Entity’s or 
Insurance Investment Entity’s GloBE Income determined under Chapter 3. 


Article 7.4.3 


82. Article 7.4.3 provides the calculation of an Investment Entity’s or Insurance Investment Entity’s 
Adjusted Covered Taxes. It is the sum of Covered Taxes accrued by the Investment Entity pursuant to 
Article 4.1 and the Covered Taxes accrued by its Constituent Entity-owners allocable to the Investment 
Entity or Insurance Investment Entity pursuant to Article 4.3. The Covered Taxes paid by the Investment 
Entity are only those that correspond to the MNE Group’s Allocable Share of the Investment Entity’s GloBE 
Income. The Covered Taxes accrued by Constituent Entity-owners taken into account under Article 7.4.3 
are only those that arise with respect to their share of the Investment Entity’s or Insurance Investment 
Entity’s income. 


Article 7.4.4 


83. Article 7.4.4 defines the MNE Group’s Allocable Share of the Investment Entity’s or Insurance 
Investment Entity’s GloBE Income. It must be calculated in the same way as would have been determined 
by the UPE in accordance with the rules of Article 2.2.2 taking into account only Ownership Interests in the 
Investment Entity or Insurance Investment Entity that are not subject to an election under Article 7.5 or 
Article 7.6. By excluding interests subject to an election under Articles 7.5 and 7.6, the ETR computation 
for the Investment Entity does not double count taxes that will be taken into account under those elections. 


Article 7.4.5 


84. Article 7.4.5 provides the rules for computing the Top-up Tax for each Investment Entity or 
Insurance Investment Entity. These rules are designed to ensure that Top-up Tax arises only with respect 
to the MNE Group’s interest in the Investment Entity or Insurance Investment Entity and taking into account 
all Covered Taxes arising in respect of that interest.  


85. The rules of Article 7.4.5 generally follow the jurisdictional Top-up Tax computational rules in 
Article 5.2. First, the Top-up Tax Percentage for the Investment Entity or Insurance Investment Entity is 
computed by subtracting the ETR computed under Article 7.4.2 from the Minimum Rate. Then, the 
Investment Entity’s or Insurance Investment Entity’s Substance-based Income Exclusion (computed 
pursuant to Article 7.4.6) is deducted from the MNE Group’s Allocable Share of the Investment Entity’s or 
Insurance Investment Entity’s GloBE income under Article 7.4.4. The excess of the MNE Group’s Allocable 
Share of the Investment Entity’s or Insurance Investment Entity’s GloBE income over its Substance-based 
Income Exclusion is then multiplied by the Top-up Tax Percentage to determine the Top-up Tax. If there 
is more than one Investment Entity or Insurance Investment Entity located in the jurisdiction, their attributes 
determined under Articles 7.4.2 to 7.4.4 are combined to determine the Top-up Tax for all such Entities. 


86. In applying Article 2.2, Parent Entities must adjust the computation of their Inclusion Ratio of an 
Investment Entity that is a LTCE to account for the fact that the Top-up Tax computed for the Entity under 
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Article 7.4.5 has, in effect, already been reduced by the amount that would have been attributable to other 
owners that are not Group Entities. For example, assume a Constituent Entity owns 90% of the Ownership 
Interests that carry rights to 90% of the profits of an Investment Entity and the remaining Ownership 
Interests are held by persons that are not Group Entities. The Investment Entity earns 100 of GloBE income 
for the Fiscal Year and has no Covered Taxes. Article 7.4.5 computes 13.5 of Top-up Tax based on the 
Constituent Entity’s share of the income, or 90. The Parent Entity’s Inclusion Ratio is 1.0 and thus the 
Parent Entity is allocated all 13.5 of the Investment Entity’s Top-up Tax. 


Article 7.4.6 


87. Generally, only Eligible Tangible Assets and Eligible Payroll Costs of Eligible Employees of the 
Investment Entities located in the jurisdiction are included in the calculation of the Substance-based 
Income Exclusion. Article 7.4.6 provides a special rule for computing the Substance-based Income 
Exclusion of Investment Entities. Article 7.4.6 reduces the Substance-based Income Exclusion 
proportionally to correspond to the MNE Group’s Allocable Share of the Investment Entity’s or Insurance 
Investment Entity’s GloBE Income or Loss. If there are multiple Investment Entities located in the same 
jurisdiction, their Substance-based Income Exclusions are combined and offset against the Net GloBE 
Income of those Entities to determine their aggregate Excess Profit.  


88. Article 7.4.6 applies notwithstanding the rule in Article 5.3.2, which generally excludes assets and 
payroll expenses of an Investment Entity or Insurance Investment Entity from the computation of the 
Substance-based Income Exclusion. The rule in Article 5.3.2 is intended to prevent those assets and 
payroll expenses from being included in the computation of the carve-outs for both the jurisdiction and the 
Investment Entity or Insurance Investment Entity. 


Article 7.5 - Investment Entity Tax Transparency Election 


Article 7.5.1 


89. Article 7.5.1 provides a Five-Year election to treat an Investment Entity or Insurance Investment 
Entity as a Tax Transparent Entity. The election is available to Constituent Entity-owners of Investment 
Entities or Insurance Investment Entities that are subject to a mark-to-market or similar tax regime on 
investments in Investment Entities and Insurance Investment Entities. The treatment as a Tax Transparent 
Entity applies for all purposes of the GloBE Rules, including Article 3.5.  


90. Under Article 10.1, Investment Entities are defined as Entities that meet the definition of an 
Investment Fund or Real Estate Investment Vehicle. Article 10.1 defines an Insurance Investment Entity 
as an Entity that would qualify as an Investment Fund or Real Estate Investment Vehicle but for the fact 
that it is wholly-owned by an insurance company and established in relation to liabilities under one or more 
insurance or annuity contracts. An Insurance Investment Entity may be wholly-owned by a single Entity, 
or by a number of Entities which are all part of the same MNE Group. The definition also requires that the 
owner, or owners, are subject to regulation as insurance companies. This requirement may also be met if 
the Insurance Investment Entity is owned by a Flow Through Entity which is subject to regulations in the 
same manner as an insurance company. If an election under Article 7.5.1 is made with respect to an 
Investment Entity or an Insurance Investment Entity, the rules in Article 7.4 do not apply. 


91. The election, which is made by the Filing Constituent Entity, is only available where the Constituent 
Entity-owner is subject to tax in its location on changes in the value of its interest in the Investment Entity 
or Insurance Investment Entity (or its underlying investments) under a mark-to-market or similar regime at 
a rate that equals or exceeds the Minimum Rate. The election does not need to be made with respect to 
all Constituent Entity-owners of the Investment Entity. However, the election applies to all of a Constituent 
Entity-owner’s interests in the Investment Entity. 
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92. By treating the Investment Entity as tax transparent, the election allows the MNE Group to include 
the Constituent Entity-owner’s share of the Investment Entity’s results as income of the Constituent Entity-
owner for GloBE purposes. This election matches the timing and location of income earned through an 
Investment Entity under the GloBE Rules and the local tax rules where the Constituent Entity-owner is 
subject to a mark-to-market or similar regime.  


93. The election is available for both directly owned Investment Entities and Insurance Investment 
Entities as well as such Entities that are indirectly owned through other Investment Entities or Insurance 
Investment Entities. Thus, the tax effect of changes in value of a lower-tier Investment Entity or Insurance 
Investment Entity in a chain of such Entities that is reflected in the valuation of the interest in a directly held 
Investment Entity or Insurance Investment Entity can be matched with the GloBE Income or Loss of that 
Entity. The tax method and the financial accounting method of computing fair value may not be exactly the 
same, and thus, there may be timing differences even with the election. However, those differences will 
occur less frequently and in smaller amounts.  


94. The Constituent Entity-owner’s share of the GloBE Income or Loss of the Investment Entity or the 
Insurance Investment Entity should not be counted twice by the Constituent Entity-owner. Only the 
Constituent Entity-owner’s share of the GloBE Income or Loss computed for the Investment Entity or 
Insurance Investment Entity should be taken into account pursuant to an election under Article 7.5. The 
income of the Investment Entity or Insurance Investment is likely to be determined using fair value 
accounting in the preparation of the Consolidated Financial Statements.  


95. The Constituent Entity-owner should not account for its Ownership Interest in a Constituent Entity 
that is an Investment Entity or an Insurance Investment Entity using a fair value accounting method, even 
if, on a separate entity accounting basis, the Constituent Entity-owner does not control the Investment 
Entity or Insurance Investment Entity. The Constituent Entity-owner’s Financial Accounting Net Income or 
Loss should be determined pursuant to Chapter 3 using the accounting standard that was used to 
determine the Constituent Entity’s income in preparing the Consolidated Financial Statements. However, 
if for some reason the Constituent Entity-owner did account for its interest in the Investment Entity or 
Insurance Investment Entity using a fair value method, that income or loss should be excluded from the 
computation of its GloBE Income or Loss.  


96. For example, assume that UPE owns 100% of the Ownership Interests of CE1 and CE2, and CE1 
and CE2 own 90% and 10%, respectively, of the Ownership Interests in Fund, an Insurance Investment 
Entity. Fund earns 100 of net income in Year 1, pays no tax. and makes no distributions. An election under 
Article 7.5 is made on behalf of CE1 and CE2. Accordingly, CE1 and CE2 include their share of Fund’s 
income, 90 and 10, respectively, in the computation of their GloBE Income or Loss. On a standalone basis, 
CE1 controls Fund and thus would consolidate its accounts even if CE2 were an unrelated company. CE2, 
on the other hand, owns only 10% of Fund and on a standalone basis might be required to apply fair value 
accounting to its interest in Fund under the Acceptable Financial Accounting Standard used in the 
Consolidated Financial Statements. For purposes of the GloBE Rules, however, CE2 does not include any 
fair value gains or distributions from Constituent Entities. Otherwise, in this case, CE2 would recognise 10 
of fair value gain in addition to the 10 of income included in its income under the Article 7.5 election. 


97. In addition, the election allows the Constituent Entity-owner to apply the Substance-based Income 
Exclusion with respect to its share of the income of the Investment Entity. In many cases, the MNE Group’s 
Eligible Payroll Expenses and Eligible Tangible Assets related to managing the Investment Entity’s or 
Insurance Investment Entity’s activities will not arise in the Investment Entity or Insurance Investment Entity 
itself, but instead will be those of the Constituent Entity-owners. 
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Article 7.5.2 


98. Article 7.5.2 provides that the Article 7.5.1 election is a Five-Year Election. Article 7.5.2 further 
provides transition rules for revocation of the election. If the election is revoked, gains or losses from the 
disposition of an asset or liability held by the Investment Entity shall be determined based on the fair value 
of the assets or liabilities on the first day of the revocation year. The fair value at the beginning of the 
revocation year is the starting point. If the Investment Entity’s income is determined using a realisation 
method, that value will continue to be the value of the asset for purposes of determining gains or losses 
under the GloBE Rules until it is disposed. If, on the other hand, the Investment Entity’s income is 
determined using a fair value method for the assets, then that method will re-value the assets at regular 
intervals and include the gains or losses in Financial Accounting Net Income or Loss. That re-valuation will 
apply for GloBE purposes as well. 


Article 7.6 - Taxable Distribution Method Election 


99. Article 7.6 provides another alternative to the rule in Article 7.4. This alternative is the Taxable 
Distribution Method. This method reduces the exposure to Top-up Tax to the extent that the Investment 
Entity makes distributions of its income within a four-year period that are taxable in the hands of the 
recipients at or above the Minimum Rate.  


Article 7.6.1 


100. Article 7.6.1 provides for a Five-Year election to use the Taxable Distribution Method. The election 
is made by the Filing Constituent Entity and is only available in the case of the Constituent Entity-owners 
that are subject to tax in their location on distributions from the Investment Entity and only if the Constituent 
Entity-owner can be reasonably expected to be subject to tax on such distributions at a rate that equals or 
exceeds the Minimum Rate. The election need not be made with respect to all Constituent Entity-owners 
of the Investment Entity. However, the election applies to all of the Constituent Entity-owner’s Ownership 
Interests in the Investment Entity.  


Article 7.6.2 


101. Article 7.6.2 sets out the operation of the Taxable Distribution Method.  


102. Paragraph (a) requires the Constituent Entity-owner to include actual and deemed distributions in 
the computation of its GloBE Income in the Fiscal Year for which it is subject to tax on the distribution. The 
GloBE Rules do not have an independent definition of deemed distribution, although Article 7.6.5(c) treats 
certain transfers of an Ownership Interest as a deemed distribution. The reference to deemed distribution 
in paragraph (a) is intended to ensure that the Taxable Distribution Method is coordinated with the tax 
treatment under local tax rules. Thus, deemed distributions under the Taxable Distribution Method are 
generally determined by reference to the law applicable to the Constituent Entity-owner. This feature of 
the Taxable Distribution Method is a departure from the ordinary GloBE Rules, where distributions from 
Constituent Entities are excluded from GloBE Income. The Taxable Distribution Method is intended to 
match both the timing and location of the income earned by an MNE Group through the Investment Entity 
with the tax on that income in the location where the Constituent Entity-owner is subject to tax on the 
distributions.  


103. A Constituent Entity-owner that is itself an Investment Fund, i.e. an intermediate Investment Fund, 
does not include the distribution in its GloBE Income or Loss, to preserve the tax neutrality of Investment 
Entities. However, distributions to intermediate Investment Entities do not re-start the four-year clock on 
distributions to the Constituent Entity-owner for which the election is made. As explained below, 
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distributions do not reduce the Undistributed Net GloBE Income until they reach a Constituent Entity that 
is not an Investment Entity. 


104. Paragraph (b) requires the Constituent Entity-owner to include the Local Creditable Tax Gross-up 
in its GloBE Income and Adjusted Covered Taxes. The Local Creditable Tax Gross-up is defined in Article 
7.6.5(d). It is generally the amount of Covered Taxes paid by the Investment Entity that is allowed as a 
credit in the computation of the Constituent Entity-owner’s tax liability in respect of a distribution from the 
Investment Entity. Rather than creating a separate regime for tracking and managing Covered Taxes 
associated with each Constituent Entity-owner’s share of the Investment Entity’s GloBE Income that is 
subject to the Taxable Distribution Method, the GloBE Rules rely on the tax credit rules in the Constituent 
Entity-owner’s location. Thus, the rule effectively provides credit for Covered Taxes paid by the Investment 
Entity under the GloBE Rules to the same extent a credit is allowed for local tax purposes. The rule also 
requires that the Local Creditable Tax Gross-up be treated as additional GloBE Income so that the tax 
credit does not have the same effect as allowing both a deduction and a credit. 


105. Paragraph (c) provides that the Constituent Entity-owner’s proportionate share of the Investment 
Entity’s Undistributed Net GloBE Income is treated as GloBE Income of the Investment Entity for the 
Reporting Fiscal Year and the result of multiplying the Minimum Rate by such GloBE Income is treated as 
Top-up Tax of a Low-Tax Constituent Entity in the Fiscal Year for purposes of Chapter 2. Liability for this 
Top-up Tax is determined pursuant to Chapter 2.  


106. Finally, to achieve the intended result of attributing income (and tax consequences) of the 
Investment Entity to the Constituent Entity-owners rather than the Investment Entity, Article 5.1.3 requires 
that the Investment Entity’s GloBE Income or Loss for the Fiscal Year, and any Adjusted Covered Taxes 
attributable to such income, are excluded from all ETR computations under Chapter 5 and Articles 7.4.1 
to 7.4.5, except to the extent the Adjusted Covered Taxes are included in the Constituent Entity-owners 
GloBE Income or Loss and Adjusted Covered Taxes pursuant to paragraph (b) of the Article. 


Article 7.6.3 


107. Article 7.6.3 defines the Undistributed Net GloBE Income and Article 7.6.4 provides additional rules 
to prevent double counting and to allow loss carry forwards.  


108. Generally, the definition of Undistributed Net GloBE Income tests whether the GloBE Income 
arising in the Tested Year was distributed or offset by losses by the end of the Testing Period. Thus, as a 
practical matter, the MNE Group must maintain an Undistributed Net GloBE Income account for each 
Tested Year. The Undistributed Net GloBE Income is calculated for the entire Investment Entity, but Top-
up Tax is computed based on the Constituent Entity-owner’s share of the Undistributed Net GloBE Income.  


109. Under Article 7.6.5, the Tested Year is the third Fiscal year preceding the Reporting Fiscal Year. 
The Testing Period is the four-year period beginning with the Tested Year and ending with the Reporting 
Fiscal Year. For example, if the Investment Entity fully distributed its GloBE Income to its Constituent 
Entity-owners over the course of this four year period, no Top-up Tax could be imposed under the Taxable 
Distribution Method. The owner could of course be subject to Top-up Tax in one of those years based on 
its own circumstances. 


110. The definition of Undistributed Net GloBE Income in Article 7.6.3 starts with the GloBE Income for 
the Tested Year, if any. If there is zero GloBE Income or a GloBE Loss for a Fiscal Year, the Undistributed 
Net GloBE Income for such year is zero and remains zero while that year is in the Testing Period.  


111. Once established, the Undistributed Net GloBE Income account for a Tested Year is reduced first 
by the amount of Covered Taxes, if any, paid by the Investment Entity. This is necessary because the 
distributable earnings of the Investment Fund would be reduced by Covered Taxes. However, Covered 
Taxes are added back to the Financial Accounting Net Income or Loss in the computation of GloBE Income 
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or Loss. Consequently, without this adjustment, all of an Investment Entity’s GloBE Income would not be 
distributable. The Investment Entity’s Covered Taxes are, however, subsequently included in the Adjusted 
Covered Taxes of the Constituent Entity-owner to the extent they are included in the Local Creditable Tax 
Gross-up associated with a distribution or deemed distribution. 


112. The Undistributed Net GloBE Income is further reduced by distributions to shareholders other than 
Constituent Entities that are Investment Entities and deemed distributions. Distributions to all other 
shareholders, including non-Group Entities, reduce the Undistributed Net GloBE Income. Distributions to 
Constituent Entities that are Investment Entities reduce Undistributed Net GloBE Income only when they 
are further distributed to a non-Investment Entity. MNE Groups may use any reasonable method of 
determining whether distributions through a chain of Investment Entities are distributed to a non-
Investment Entity. For example, an MNE Group may treat distributions of an Investment Entity as being 
first attributable to distributions received from other Investment Entities of the MNE Group.  


113. Undistributed Net GloBE Income is also reduced for losses because losses reduce the amount 
that can be distributed as a dividend. Paragraph (c) reduces Undistributed Net GloBE Income by losses 
that arise during the Testing Period. However, if the losses arising in the Testing Period exceed the 
Undistributed Net GloBE Income accounts, an Investment Loss carry-forward must be created to reduce 
the Undistributed Net GloBE Income arising in subsequent Fiscal Years. 


Article 7.6.4 


114. The Undistributed Net GloBE Income account for the Tested Year is reduced by distributions 
during the Testing Period to the extent such distributions were not treated as reducing the Undistributed 
Net GloBE Income account for a previous Tested Year. Thus, distributions only reduce Undistributed Net 
GloBE Income of one year; they cannot be double-counted.  


115. The Undistributed Net GloBE Income is further reduced by GloBE Losses, if any, arising in the 
Testing Period and any Investment Loss Carry-forward from a prior period. Investment Loss Carry-
forwards are the amount of GloBE Losses arising before the Tested Year that were not completely 
absorbed, i.e. reduced to zero, before the loss year rolled out of the Testing Period. For purposes of 
computing Undistributed Net GloBE Income, GloBE Losses are reduced when they are used to reduce 
Undistributed Net GloBE income and thus cannot be used to reduce the Undistributed Net GloBE Income 
of another Tested Year.  


116. If the MNE Group has not owned an interest in the Investment Entity for three consecutive years, 
the GloBE Income for each preceding year that it did not own an interest is considered to be zero for 
purposes of determining the Undistributed Net GloBE Income. Accordingly, there will not be any 
Undistributed Net GloBE Income for the first three years in which the MNE Group owns an interest in the 
Investment Entity. 


Article 7.6.5 


117. Article 7.6.5 contains definitions related to the Taxable Distribution Method.  


a. Paragraph (a) defines Tested Year as the third year preceding the Reporting Fiscal Year.  


b. Paragraph (b) defines Testing Period as the four-year period beginning with the Tested Year 
and ending with the Reporting Fiscal Year. These definitions are important to the determination 
of an Investment Entity’s Undistributed Net Globe Income. These definitions, together with the 
other provisions of Article 7.6.3, allow distributions in the Tested Year and the three succeeding 
Fiscal Years to reduce the Undistributed Net GloBE Income of the Investment Entity. 


c. Paragraph (c) treats a transfer of a direct or indirect Ownership Interest in the Investment Entity 
to a person that is not a Group Entity as a deemed distribution. The amount of the deemed 
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distribution is determined based on the proportional decrease in the transferring Constituent 
Entity’s Ownership Interest. This rule applies irrespective of whether the Constituent Entity-
owner that transferred its interest is subject to tax as a result of the transfer. Without this rule, 
the Undistributed Net GloBE Income attributable to the disposed Investment Entity would 
continue to be deferred until the end of the Testing Period. 


d. Paragraph (d) defines the Local Creditable Tax Gross-up as the amount of Covered Taxes 
incurred by the Investment Entity that is allowed as a credit against the Constituent Entity-
owner’s tax liability arising in connection with a distribution from the Investment Entity. The 
Local Creditable Tax Gross-up is discussed in the Commentary to Article 7.6.2(b). 


Notes


1 The application of Article 7.1.1(a) is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 7.1.4 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 7.3.4 is illustrated in the Examples to the Commentary on the Model GloBE 
Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-
the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf





  | 179 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


Article 8.1 - Filing obligation 


1. Article 8.1 sets out the requirements for the filing of a GloBE Information Return. The GloBE 
Information Return is a return in a standardised template form that provides a tax administration with the 
information it needs to evaluate the correctness of a Constituent Entity’s tax liability under the GloBE Rules. 
The rules set out in Article 8.1 do not seek to harmonise tax filing and payment obligations for the GloBE 
Rules themselves. They aim to provide core information to jurisdictions implementing the GloBE Rules 
information reporting requirements. The operation of tax filing and payment obligation rules, including, for 
example, late payment interest and time limits for auditing and correcting return, is left to the determination 
of each implementing jurisdiction based on the design of that jurisdiction’s existing tax filing and payment 
procedures.  


2. The GloBE Rules should be implemented and administered in such a way that any Top-up Tax 
liabilities incurred are due and paid within a reasonable period and in line with the intended outcomes 
under the GloBE Rules and the Commentary.  


3. Article 8.1 places an obligation on each Constituent Entity to file a GloBE Information Return with 
the local tax administration. This return can be filed by each Constituent Entity directly with its local tax 
administration or through a Designated Local Entity on behalf of one or more Constituent Entities located 
in the same jurisdiction. Article 8.1 also recognises, however, that a Constituent Entity may not be in the 
best position to collect the information necessary to complete the GloBE Information Return, particularly if 
most of the information on that return concerns other members of the MNE Group. In many cases, it is 
expected that the UPE or a Designated Filing Entity appointed by the MNE Group, would be in a better 
position to collect such information, much of which may already be collected in the preparation of the MNE 
Group’s Consolidated Financial Statements.  


4. Accordingly, while Article 8.1 places an obligation on each Constituent Entity to file a GloBE 
Information Return with the tax administration of the jurisdiction where it is located, a Constituent Entity is 
under Article 8.1.2 discharged from this obligation when the UPE or a Designated Filing Entity files the 
GloBE Information Return with the tax administration of the jurisdiction where it is located and the 
Competent Authority of that jurisdiction has a bilateral or multilateral agreement or arrangement in effect 
to automatically exchange the GloBE Information Return with the Competent Authority of the jurisdiction 
of the Constituent Entity. The Competent Authorities are the authorized representatives of those 
jurisdictions that are parties to a Tax Treaty, tax information exchange agreement, or the Convention on 
Mutual Administrative Assistance in Tax Matters that by its terms provides legal authority for the exchange 
of tax information between jurisdictions, including automatic exchange of such information. In this way the 
return filing obligations operate so that the UPE or a Designated Filing Entity of the MNE Group can file a 
single GloBE Information Return covering all Constituent Entities in the MNE Group, which can be provided 
to all tax administrations with a Constituent Entity(ies) located in their jurisdiction through appropriate 
international exchange mechanisms. 


8 Administration 
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Article 8.1.1 


5. Under the first sentence of Article 8.1.1, each Constituent Entity of an MNE Group would be 
required to prepare a GloBE Information Return and file it with its tax administration. Where there are two 
or more Constituent Entities located in the same jurisdiction, the second sentence of Article 8.1.1 allows 
one of them, i.e., the Designated Local Entity, to file a single GloBE Information Return on behalf of the 
others (and itself). When a Designated Local Entity files a GloBE Information Return on behalf of other 
Constituent Entities located in the same jurisdiction, the obligation of those Constituent Entities to file their 
own return is discharged. Although Article 8.1 places the default filing obligation on each local Constituent 
Entity, it would be acceptable for implementing jurisdictions to make a Designated Local Entity the sole 
Constituent Entity that is legally responsible for this filing obligation, provided this approach achieves the 
intended purpose of ensuring an information return is filed on behalf of the MNE Group. 


6. The first sentence of Article 8.1.1 requires a Constituent Entity located in the implementing 
jurisdiction to file the GloBE Information Return. A Stateless Constituent Entity, such as a Flow-through 
Entity that is not a UPE, would not be required to file this return because it is not located in the implementing 
jurisdiction. For example, a partnership that is a Flow-through Entity and is not treated as tax resident in 
the jurisdiction where it is organized would not generally be required to submit a GloBE Information Return. 
In most cases this is consistent with its tax treatment in the jurisdiction where it was organized. However, 
the Constituent Entity-owners of the Flow-through Entity would be required to submit a GloBE Information 
Return as would any other Constituent Entity located in a jurisdiction by virtue of the first sentence of Article 
8.1.1. Where the Flow-through Entity is the UPE or is required to apply the IIR, it would be located in the 
jurisdiction where it was created in accordance with Article 10.3.2(a) and therefore, it would be required to 
submit a GloBE Information Return. In these cases, the GloBE Information Return could be filed by an 
authorised entity such as a trustee or manager on behalf of the Flow-through Entity. Similarly, PEs are 
Constituent Entities required to file a GloBE Information Return in the jurisdiction where they are located. 


7. In some cases, a Flow-through Entity may have some formal obligations under domestic tax law 
such as submitting information returns. In these situations, jurisdictions are free to extend the obligation in 
Article 8.1.1 to such Entities provided that they are created under their domestic law.  


8. An Entity treated as a JV in the Consolidated Financial Statements of an MNE Group is not 
required to submit a GloBE Information Return in accordance with Article 8.1.1, because it is not a 
Constituent Entity of that MNE Group despite being treated as such solely for purposes of the computation 
of its Top-up Tax in accordance with Article 6.4.1 (a). For the same reasons, an Entity treated as a JV 
Subsidiary by an MNE Group is not required to submit a GloBE Information Return for that Group. 


Article 8.1.2 


9. Article 8.1.2 states that all Constituent Entities (including the Designated Local Entity) are 
discharged from the requirement to file a GloBE Information Return if the return has been filed by the UPE 
or by a Designated Filing Entity appointed by the MNE Group provided that the Competent Authority of the 
jurisdiction in which the Filing Constituent Entity is located has a Qualifying Competent Authority 
Agreement with the Competent Authority of the jurisdiction where the Constituent Entity is located. Thus, 
by reason of the Qualifying Competent Authority Agreement, the Competent Authority of the jurisdiction 
where the Constituent Entity is located should obtain the GloBE Information Return on an automatic basis 
from the Competent Authority of the jurisdiction where the UPE or Designated Filing Entity is located.  


10. The information exchange mechanism allowed under Article 8.1.2 means that many, and perhaps 
most, tax administrations will receive the GloBE Information Return through an exchange of information 
mechanism and that a local filing obligation will only apply, in practice, where the return has not otherwise 
been filed in a jurisdiction with a Qualifying Competent Authority Agreement. The Qualifying Competent 
Authority Agreement mechanism allows the MNE Group to minimise compliance burdens by having the 
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UPE, or appointing a single Designated Filing Entity, to prepare and file the GloBE Information Return 
centrally for distribution to tax administrations in other jurisdictions. While in many cases the UPE will fulfil 
this function of filing returns on behalf of the Group Entities, there may be reasons why another Constituent 
Entity is better placed to do so and, therefore, the MNE Group may appoint another Constituent Entity as 
the Designated Filing Entity. For example, the jurisdiction where the Designated Filing Entity is located 
may have a wider network of international exchange agreements in effect and therefore a greater ability to 
reduce the local filing obligations throughout the MNE Group.  


11. The term “Qualifying Competent Authority Agreement” is defined in Article 10.1. It means a bilateral 
or multilateral agreement or arrangement between Competent Authorities that provides for annual 
automatic exchange of information that is included in the GloBE Information Return. Bilateral and 
multilateral models for the Qualifying Competent Authority Agreement would be developed as part of the 
GloBE Implementation Framework and would be based on the Convention on Mutual Administrative 
Assistance in Tax Matters, a Tax Information Exchange Agreement, a Tax Treaty with a provision 
equivalent to Article 26 of the OECD Model Tax Convention or any other international agreement that 
allows automatic exchange of information. In order to prevent the MNE Group from being required to file a 
GloBE Information Return in each of the jurisdictions where it has a Constituent Entity, jurisdictions 
adopting the GloBE Rules are encouraged to enter into Qualifying Competent Authority Agreements with 
interested appropriate partners adopting the GloBE Rules. If a Competent Authority has not received the 
GloBE Information Return in accordance with a Qualifying Competent Authority Agreement, and the 
Competent Authority has complied with the applicable notification and other procedures in the Qualifying 
Competent Authority Agreement, then, subject to the terms of the Qualifying Competent Authority 
Agreement, the conditions in Article 8.1.2 would not be met. To provide notification to Constituent Entities, 
each jurisdiction should publish and periodically update a list of the jurisdictions of the Competent 
Authorities with respect to which it has Qualifying Competent Authority Agreements in effect.  


Article 8.1.3  


12. Article 8.1.3 requires a Constituent Entity (either directly or through a Designated Local Entity) to 
notify its local tax administration of the identity and location of the UPE or the Designated Filing Entity that 
will be filing the GloBE Information Return. This provides the tax administration with notice that it will 
receive the return through information exchange channels.  


Article 8.1.4  


13. Article 8.1.4 states that the GloBE Information Return has to be filed in a standard template that is 
developed in accordance with the GloBE Implementation Framework and sets out the items of information 
that should be included in the GloBE Information Return. As indicated below, the information required by 
the GloBE Information Return could be specified, expanded or restricted in accordance with the GloBE 
Implementation Framework. While Article 8.1.4 relates to information in the GloBE Information Return, it 
is not intended to prevent a local tax administration from requesting further necessary supporting 
information to verify the compliance to the GloBE Rules in accordance with its domestic law. It is anticipated 
that a standard template of the GloBE Information Return that is developed in accordance with the GloBE 
Implementation Framework will contain fields for all of the required information. 


14. Paragraph (a) requires the GloBE Information Return to identify the Constituent Entities of the 
MNE Group, their location, and their tax identification numbers (if they exist). It also requires the GloBE 
Information Return to identify their status under the GloBE Rules (e.g., a POPE, JV, JV subsidiary, 
Investment Entity, Flow-through Entity, and PE). For example, it should identify the Designated Filing Entity 
(if any) and whether an Entity qualifies as Investment Entity under the GloBE Rules. Stateless Constituent 
Entities should be identified pursuant to paragraph (a). 
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15. Paragraph (b) requires the GloBE information Return to include information on the overall 
corporate structure of the MNE Group. As part of the GloBE Implementation Framework, it will be decided 
whether the overall corporate structure of the MNE Group is included as a diagram and/or as a list so that 
tax administrations can identify how the corporate structure of the MNE Group is organized. It shall identify 
which Constituent Entities are holding the Controlling Interests of other Constituent Entities. If the corporate 
structure changes during the Fiscal Year, the diagram and/or list shall identify those changes.  


16. Paragraph (b) requires information on the overall corporate structure of the MNE Group, which 
would include Entities that are Excluded Entities when they are part of such Group. In these situations, 
paragraph (b) also requires that these Excluded Entities are identified within the corporate structure 
notwithstanding that they are not Constituent Entities. The information provided in accordance with this 
paragraph only reflects how the corporate structure of the MNE Group is organized. For example, the 
information on the corporate structure does not provide information on an Excluded Entity other than the 
information that is necessary to identify the location of the Excluded Entity in the overall corporate structure.  


17. Paragraph (c) requires the GloBE Information Return to include the information needed to compute 
the ETR (including the Financial Accounting Net Income or Loss, the type and amount of the adjustments 
applied in conformity with Article 3.2 to determine the GloBE Income or Loss, and the amount of Covered 
Taxes) and the Top-up Tax of Constituent Entities and any JV or JV Subsidiary. For example, this may 
also include the information required for purposes of applying the De Minimis Exclusion, if elected under 
Article 5.5.1 or a GloBE Safe Harbour elected under Article 8.2. 


18. Paragraph (c) also requires that the GloBE Information Return contains the Top-up Tax allocation 
under the IIR and UTPR in each jurisdiction as provided for under Chapter 2. The following paragraphs 
identify information that must be included in the GloBE Information Return with respect to the Top-up Tax 
allocation under the IIR and the UTPR in each jurisdiction, but other information may be necessary as well.  


19. In the case of the IIR, the GloBE Information Return should include the information necessary to 
compute the allocation of the Top-up Tax in accordance with the top-down approach and split-ownership 
rules of Article 2.1. Furthermore, the GloBE Information Return should include the information for 
determining the Parent Entity’s Allocable Share of the Top-up Tax of each LTCE in accordance with Article 
2.2. Lastly, the GloBE Information Return should include the information and computation of the reduction 
of Top-up Tax under Article 2.3 due to the application of a Qualified IIR by a lower-tier Parent Entity.  


20. In the case of the UTPR, the GloBE Information Return should include the information necessary 
to determine the Total UTPR Top-up Tax Amount for a Fiscal Year in accordance with Article 2.5.1 and 
the allocation of that amount among UTPR Jurisdictions in accordance with Article 2.6. The GloBE 
Information Return should include the basis for allocation of the Total UTPR Top-up Tax Amount for the 
Reporting Fiscal Year, including the relevant information on Number of Employees and Tangible Assets 
necessary to apply the formula provided under Article 2.6.1. The return should also report the amount of 
Top-up Tax carried forward from a prior taxable year when the UTPR adjustment in a UTPR Jurisdiction 
has not yet resulted in an additional cash tax expense equal to the Top-up Tax amount for the Constituent 
Entities located in that jurisdiction. Furthermore, the return should report the amount of the additional cash 
tax expense that results from the application of the UTPR under Article 2.4.1 and any amount of Top-up 
Tax that needs to be carried forward to the next taxable year in accordance with Article 2.4.2. 


21. Paragraph (d) requires information regarding any elections made in accordance with the relevant 
provisions of the GloBE Rules, such as, the elections made in accordance with Article 5.5.1 with respect 
to the De Minimis Exclusion.  


22. Paragraph (e) requires the inclusion of other information necessary to carry out the administration 
of the GloBE Rules and that is agreed as part of the GloBE Implementation Framework. However, as 
stated at the beginning of Article 8.1.4, the information contained in the GloBE Information Return could 
be then specified, expanded or restricted in accordance with the GloBE Implementation Framework. 
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Furthermore, this could include the development of a simplified reporting procedure in cases where not all 
the information is required for the purpose of assessing the application of the GloBE Rules.  


23. Generally, information on Excluded Entities shall not be included in the GloBE Information Return 
because such Entities will not be Constituent Entities of an MNE Group and will therefore be outside the 
scope of the GloBE Rules. If the whole MNE Group is composed exclusively of Excluded Entities and 
therefore outside the scope of the GloBE Rules, then there is no obligation to submit a GloBE Information 
Return because there are no Constituent Entities required to submit a GloBE Information Return under 
Article 8.1.1. In other cases, where Excluded Entities form part of an MNE Group that is within the scope 
of the GloBE Rules, Article 8.1.4(b) will generally require those Excluded Entities to be identified as part of 
the overall corporate structure. Guidance developed under the GloBE Implementation Framework could 
further specify, expand or restrict the information requirements in respect of such Entities. Any information 
requirements with respect to Excluded Entities developed under the GloBE Implementation Framework 
should be limited to what is reasonably necessary for the proper administration of the GloBE Rules and in 
line with requirements of public policy. For example, the Excluded Entity could provide a certification by 
the tax authority of the jurisdiction where the Excluded Entity is established or resident. 


Article 8.1.5  


24. Article 8.1.5 states that the GloBE Information Return shall apply the definitions and instructions 
contained in the standard template that is developed in accordance with the GloBE Implementation 
Framework. These definitions and instructions would be developed by the members of the Inclusive 
Framework on BEPS. 


Article 8.1.6  


25. In order to allow MNE Groups time to prepare the required information, Article 8.1.6 provides MNE 
Groups with up to 15 months after the last day of the Reporting Fiscal Year to file the GloBE Information 
Return and the notifications with the relevant tax administrations. The timing for filing notifications is aligned 
with the timing for filing the GloBE Information Return (i.e. within 15 months after the last day of the 
Reporting Fiscal Year). This gives a Constituent Entity or a Designated Local Entity ample opportunity to 
notify its local tax administration of the identity and location of the UPE or Designated Filing Entity that will 
be filing the GloBE Information Return on its behalf.  


26. There is no special provision under Article 8.1 regarding amendments to a GloBE Information 
Return. It is left to jurisdictions to decide whether their current domestic rules regarding amendments to 
tax or information returns will apply to the GloBE Information Return, or to introduce new provisions that 
apply only to the GloBE Information Return. Further guidance will be provided as part of the GloBE 
Implementation Framework regarding amendments to the GloBE Information Return, including the time 
frame and the method for the filing and exchange of information between Competent Authorities.  


Article 8.1.7 


27. Article 8.1.7 provides that a tax administration may modify the information, filing and notification 
requirements in respect of the GloBE Information Return where this is agreed as part of the GloBE 
Implementation Framework. This provision is intended to provide some flexibility to jurisdictions and their 
tax administrations in the implementation of the filing and notification requirements that are developed 
under the GloBE Implementation Framework (including additional, simplified or modified filing 
requirements) but after the enactment of the legislation, regulations, or other guidance implementing the 
GloBE Rules. As with other aspects of these rules, however, jurisdictions maybe constrained, due to their 
legislative or regulatory framework, to introduce amending legislation to change the filing requirements, 
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rather than relying on a delegated authority to the Ministry of Finance or its equivalent, or the tax 
administration. 


Article 8.1.8 


28. Article 8.1.8 requires that the laws of each jurisdiction with respect to penalties, sanctions, and 
confidentiality of the returns (including the information in the returns) shall also apply to the GloBE 
Information Return. In the case of penalties and sanctions, this means that domestic penalties and 
sanctions would apply if the GloBE Information Return is not submitted on time or if there is any false or 
incomplete information. Jurisdictions are free to extend existing penalties or sanctions (as well as any 
penalty or sanction mitigation provisions) or to create new ones for the GloBE Information Return. New 
penalties and sanctions in respect of the GloBE Information Return should be commensurate with penalties 
or sanctions in respect of other information returns and other information return filing obligations in the 
jurisdiction. 


29. In the case of confidentiality of the returns the information gathered under the GloBE Information 
Return shall have at least the same level of protection as the information obtained through domestic tax or 
information returns. GloBE Information Returns received by a tax administration through exchange of 
information would further be subject to the confidentiality rules of the applicable Tax Treaty, tax information 
exchange agreement or other international agreement for the exchange of information. 


Article 8.2 - Safe Harbours 


30. It is likely that MNE Groups and tax administrations will incur incremental compliance and 
administration costs in respect of the application of the GloBE Rules. MNE Groups need to collect, adjust 
and aggregate information on a jurisdictional basis in order to identify and allocate Top-up Tax in respect 
of their operations in Low-Tax Jurisdictions. At the same time, tax administrations need to analyse the 
return information, assess risk areas, audit taxpayers and collect Top-up Tax that is brought into charge 
under the GloBE Rules in their jurisdiction. In order to limit unnecessary compliance and administrative 
burden for MNE Groups and tax administrations, the GloBE Implementation Framework will seek to explore 
the development of GloBE Safe Harbours. GloBE Safe Harbours would allow an MNE Group to avoid the 
ETR and Top-up Tax calculation in respect of its operations that are likely to be taxable at or above the 
Minimum Rate. They would also provide for improved tax certainty and transparency in the use of risk 
assessment under the GloBE Rules.  


31. In anticipation of the GloBE Safe Harbours that may be developed as part of the GloBE 
Implementation Framework, the provisions of Article 8.2.1 would allow a Filing Constituent Entity to make 
an election with respect to Constituent Entities that qualify for that GloBE Safe Harbour. The effect of the 
GloBE Safe Harbour would be to exempt the MNE Group from the need to compute the jurisdictional ETR 
and allow a tax administration to deem the Top-up Tax for the Constituent Entities located in the safe 
harbour jurisdiction to be zero for a Fiscal Year when the MNE Group can demonstrate that those 
Constituent Entities meet the requirements of the GloBE Safe Harbour. While Article 8.2.1 allows the tax 
administration to treat such Constituent Entities as having zero Top-up Tax for the year, Article 8.2.2 
provides for a coordinated and balanced framework under which another tax administration could 
challenge a taxpayer’s election to apply a GloBE Safe Harbour in circumstances that may have materially 
affected the eligibility of the MNE Group for the relevant GloBE Safe Harbour. 


Article 8.2.1 


32. Article 8.2.1 and the definition of GloBE Safe Harbour contemplate that any GloBE Safe Harbour 
will be developed and released as part of the GloBE Implementation Framework. The terms of any GloBE 
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Safe Harbour agreed under the GloBE Implementation Framework would specify the conditions that an 
MNE Group would need to meet in order to be able to rely on that GloBE Safe Harbour. These conditions 
would be designed to limit compliance costs for MNE Groups as well as administrative burden for tax 
authorities and incorporate thresholds that ensure only those parts of the MNE Group’s operations that are 
nearly certain to have jurisdictional ETRs above the Minimum Rate would be eligible for the GloBE Safe 
Harbour. The GloBE Implementation Framework could also explore whether a GloBE Safe Harbour could 
cover the situations where no Top-up Tax would be due (for instance, in respect of a jurisdiction where 
MNE Groups are subject to a Qualified Domestic Minimum Top-up Tax). 


33. If a Filing Constituent Entity elects to apply any GloBE Safe Harbour to the MNE Group’s 
operations in a jurisdiction that would be eligible for the GloBE Safe Harbour, then the Top-up Tax for this 
jurisdiction would be deemed to be zero for the Fiscal Year of the election. The election for a GloBE Safe 
Harbour would be made on an annual basis. An MNE Group that elects to apply the GloBE Safe Harbour 
in respect of its Constituent Entities in a jurisdiction (the safe harbour jurisdiction) should not be required 
to compute the jurisdictional ETR for those Constituent Entities under Chapters 3-5 but should provide a 
record of the election to use the GloBE Safe Harbour, identify all the Constituent Entities in the safe harbour 
jurisdiction and provide any other relevant information, as part of the GloBE Information Return, consistent 
with Article 8.1.4 (a), (d) and (e).  


Article 8.2.2  


34. Where an MNE Group elects to apply a GloBE Safe Harbour, a tax administration could apply its 
ordinary assessment, investigation and audit processes to determine whether the GloBE Safe Harbour 
was applied in accordance with any criteria set out in the GloBE Implementation Framework and to assess 
the reasonableness of underlying data used for purposes of the GloBE Safe Harbour. Having done so, 
Article 8.2.2 provides a tax administration with a specific framework that would allow the tax administration 
to challenge the use of a GloBE Safe Harbour where specific facts and circumstances may have materially 
affected the eligibility of the Constituent Entities for the relevant GloBE Safe Harbour.  


35. Article 8.2.2(a) provides that only a jurisdiction that could be allocated Top-up Tax under the GloBE 
Rules if the ETR of the safe harbour jurisdiction was below the Minimum Rate could challenge the use of 
a GloBE Safe Harbour with respect to the safe harbour jurisdiction. This paragraph ensures that the only 
jurisdictions that could challenge the use of a GloBE Safe Harbour are those that are affected by their use, 
that is those jurisdictions that would otherwise be allocated Top-up Tax if not for the use of a GloBE Safe 
Harbour. This paragraph would apply on an MNE Group-by-MNE Group basis and require testing whether 
the jurisdiction could be allocated Top-up Tax if the ETR of the safe harbour jurisdiction was below the 
Minimum Rate, by applying the allocation mechanics of the GloBE Rules and taking into account the MNE 
Group’s structure. However, this paragraph by itself assumes that the ETR could be below the Minimum 
Rate and does not require the tax administration or the taxpayer to compute the ETR of the jurisdiction to 
test whether the ETR is below the Minimum Rate.  


36. Article 8.2.2(b) provides that the tax administration that wishes to challenge the use of a GloBE 
Safe Harbour notifies the Liable Constituent Entity (or Entities) within 36 months after the GloBE 
Information Return is filed. The GloBE Implementation Framework should consider the date on which the 
36 month-period is considered to start in circumstances where the GloBE Information Return is received 
through an information exchange mechanism or by multiple domestic Constituent Entities. The notification 
provides those specific facts and circumstances that may have materially affected the eligibility of the 
Constituent Entities for the relevant GloBE Safe Harbour. As provided in Article 10.1, the Liable Constituent 
Entities are those that could be liable for Top-up Tax (or subject to an adjustment under Chapter 2) in the 
jurisdiction of such tax administration if the GloBE Safe Harbour in Article 8.2.1 did not apply. While the 
tax administration should make its best efforts to notify all Liable Constituent Entities located in the 
jurisdiction, there may be circumstances where it would be enough to notify substantially all Liable 
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Constituent Entities, but not all of them, for instance because of a complex holding structure of the MNE 
Group in the jurisdiction. In addition, the tax administration may allow that only one of the Liable Constituent 
Entities of the MNE Group gives a response to the tax administration on behalf of the other Liable 
Constituent Entities, so that not all Liable Constituent Entities are required to give a response to the tax 
administration. 


37. Article 8.2.2 (b) further provides that the Liable Constituent Entity (or Entities) is invited by the tax 
administration to clarify the effect of those facts and circumstances on the application of the GloBE Safe 
Harbour. The timeframe for clarifying the effect of those facts and circumstances is 6 months.  


38. Article 8.2.2(c) provides that if the Liable Constituent Entity (or Entities) fails to demonstrate that 
the facts and circumstances identified by the tax administration did not affect materially the eligibility of the 
MNE for the GloBE Safe Harbour for this jurisdiction within the 6-month response period, the GloBE Safe 
Harbour would not be applicable. If the Liable Constituent Entity (or Entities), instead, demonstrates that 
the facts and circumstances identified by the tax administration did not affect materially the eligibility of the 
MNE for the GloBE Safe Harbour for the Constituent Entities located in the safe harbour jurisdiction, the 
GloBE Safe Harbour would still be applicable and the ETR of the jurisdiction would still be treated as if it 
was above the Minimum Rate.  


39. The details of the consequences where the GloBE Safe Harbour is found not applicable as a result 
of Article 8.2.2 should be considered in the GloBE Implementation Framework.  


Article 8.3 - Administrative Guidance 


Article 8.3.1 


40. Article 8.3.1 contemplates that further guidance on the interpretation or application of the GloBE 
Rules may be agreed and published by the Inclusive Framework. This Article ensures that when such 
guidance is issued, it is applied in a co-ordinated way.  


41. There are a number of places in the GloBE Rules where determinations by one tax administration 
are likely to have corresponding consequences for the application of the GloBE Rules in other jurisdictions. 
In these cases, tax administrations can collaborate with each other through the Inclusive Framework to 
determine whether a co-ordinated solution to these questions can be agreed. If the discussions at the level 
of the Inclusive Framework result in the development of Agreed Administrative Guidance, then Article 8.3.1 
provides that a tax administration should interpret and apply the GloBE Rules in accordance with that 
Agreed Administrative Guidance, subject to any other requirements under domestic law. For example, the 
domestic law of some Inclusive Framework members would not permit them to simply refer to that Agreed 
Administrative Guidance to interpret and apply the GloBE Rules. Their domestic law may instead permit 
the tax administration to adopt that Agreed Administrative Guidance by incorporating it verbatim or in 
substance into its own administrative guidance. Some Inclusive Framework members may need 
parliamentary acceptance of the Agreed Administrative Guidance before it could be used to interpret or 
apply the GloBE Rules. 
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Article 9.1 - Tax Attributes Upon Transition 


1. Where an MNE Group has revenues in excess of the revenue threshold, it will become subject to 
the GloBE Rules after such rules are introduced into the domestic law of a jurisdiction in which the MNE 
Group operates. Smaller MNE Groups, however, will become subject to the GloBE Rules for the first time 
if they grow their revenues above the threshold, either organically or as a result of a merger or acquisition. 
A Constituent Entity could also become subject to the GloBE Rules for the first time when such Constituent 
Entity is acquired by a MNE Group that is already subject to the GloBE Rules. 


2. At the point an MNE Group becomes subject to the GloBE Rules, it will be required, under a 
jurisdictional blending approach, to compute the ETR on its income in each jurisdiction where it operates 
and compare it to the Minimum Rate. Failure to take appropriate account of operating losses that the MNE 
Group has incurred in the period(s) prior to becoming subject to the GloBE Rules could result in a distorted 
picture of the MNE Group’s tax position in that jurisdiction and may subject the MNE Group to taxation in 
excess of its economic profit. For example, a Constituent Entity may have incurred operating losses in the 
years prior to the MNE Group becoming subject to the GloBE Rules. Frequently, the operating losses of 
the Constituent Entity will also be recognised for local tax purposes and these losses may be eligible to be 
carried forward and be available to reduce taxable income arising in a future period in the same jurisdiction. 
Ignoring the effect of these prior period losses could result in an immediate GloBE tax on profits arising in 
subsequent periods despite the fact that, the local tax jurisdiction is otherwise a high-tax jurisdiction and 
that the income subject to charge under the GloBE Rules, represents, from the MNE Group’s perspective, 
a recovery of prior period losses.  


3. A similar transition-related issue arises in relation to timing differences that straddle the 
applicability date of the GloBE Rules. Of particular concern are those timing differences that result in the 
acceleration of income for tax purposes and hence taxes paid prior to an MNE Group being subject to the 
GloBE Rules, which then reverse after the MNE Group is subject to the GloBE Rules (i.e. the financial 
accounting income is reported after the MNE Group becomes subject to the GloBE Rules). These 
situations may arise, for example, when local law taxes pre-payments of contractual fees upon receipt 
rather than over the term of the contract or prohibits deductions for estimates of future bad debts or 
warranty expenses (i.e. reserves for bad debts or warranty expenses). Absent a corrective rule that takes 
account of pre-paid taxes in respect of that income, the result would be a lower GloBE ETR in the year(s) 
of reversal and thus potential GloBE Top-up Tax in those years, despite the fact that the local tax 
jurisdiction is otherwise a high-tax jurisdiction. Similarly, timing differences that defer tax on financial 
accounting income arising before the GloBE Rules apply would, absent a special rule, reduce the GloBE 
tax liability on GloBE income arising within the GloBE applicability period. 


4. To address these concerns, Article 9.1 provides for transition rules. Consistent with the general 
mechanism to address temporary differences contained in Article 4.4, these transition rules build on 
deferred tax accounting concepts. The transition rules allow existing deferred tax accounting attributes, 
including deferred tax assets resulting from prior year losses, to be used in the calculation of the ETR to 
prevent distortions upon entry into the GloBE regime of a Constituent Entity of a MNE Group. As further 


9 Transition rules 
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discussed below, the transition rules differ from the general mechanisms contained in Chapter 4 in some 
ways. 


Article 9.1.1 


5. Article 9.1.1 sets out the deferred tax accounting attributes of a Constituent Entity that may be 
utilised in calculating the ETR in a jurisdiction in the Transition Year and subsequent years. Rather than 
requiring an MNE Group to undertake complex calculations as if the Constituent Entity had been subject 
to the GloBE Rules in prior years, it uses a simplified approach that allows the MNE Group to take into 
account the deferred tax accounting attributes of the MNE Group at the beginning of the Transition Year, 
at the lower of the Minimum Rate or the applicable domestic tax rate. The applicable domestic tax rate is 
the rate at which an item of deferred tax expense has been recorded in the financial accounts. However, 
deferred tax assets in respect of GloBE Losses that have been recorded at a rate lower than the Minimum 
Rate may be recast at the Minimum Rate if the taxpayer can demonstrate that the deferred tax asset is 
attributable to a loss that would have been a GloBE Loss had the MNE Group been subject to the GloBE 
Rules in the year in which the loss arose. These attributes include losses that have not been recognised 
due to an accounting recognition adjustment or valuation allowance. 


6. Article 9.1.1 provides the basis to use these attributes in determination of Covered Taxes pursuant 
to Article 4.4. Therefore, when a pre-existing deferred tax attribute is used for financial reporting purposes 
in a Fiscal Year in which the GloBE Rules apply, such attribute is available for use in the application of 
Article 4.4, subject to the limitations of Article 9.1. For example, if a Constituent Entity incurred a tax loss 
of (100) in a year before the GloBE applied, a deferred tax expense of (15) (i.e., deferred tax benefit) will 
be included in the Total Deferred Tax Adjustment Amount under Article 4.4 when the associated tax loss 
is used in a Fiscal Year in which the GloBE applies. The GloBE Implementation Framework will consider 
providing Agreed Administrative Guidance related to the measurement and treatment of items of deferred 
tax expense (i.e., deferred tax assets and deferred tax liabilities) in the Transition Year and subsequent 
years. 


7. Attributes established under Article 9.1.1 are eliminated pursuant to Article 4.5.1 when a GloBE 
Loss Election is made under Article 4.5 because Article 4.4 does not apply when the GloBE Loss is elected 
under Article 4.5. The Transition Year is determined on a jurisdictional basis. As defined in Article 10.1, 
Transition Year, for a jurisdiction, means the first Fiscal Year in which the MNE Group comes within the 
scope of the GloBE Rules in respect of that jurisdiction. The phrase “in respect of that jurisdiction” is used 
in the definition rather than “of that jurisdiction” to make clear that the MNE Group’s Transition Year for a 
particular jurisdiction may be initiated due to the GloBE Rules of another jurisdiction.  


Article 9.1.2 


8. Article 9.1.2 provides a limitation to prevent the triggering of permanent difference losses before 
applicability of the GloBE Rules. An example of this would be a Constituent Entity that triggers a domestic 
tax loss with respect to an item that is not taken into account in the calculation of GloBE Income or Loss, 
such as depreciation deductions in excess of an asset’s cost. Absent the Article 9.1.2 limitation, such 
attribute would be imported into the GloBE attributes upon becoming subject to the rules. The limitation in 
Article 9.1.2 applies to any deferred tax asset generated in a transaction that takes place after 30 
November 2021. Article 9.1.2 does not have retroactive tax implications, but rather sets out rules with 
respect to how certain attributes are taken into account in Fiscal Years to which the GloBE Rules apply.  


9. The application of Article 9.1.2 is illustrated in the following example. In December, 2021, a 
Constituent Entity purchases an asset for 100. The jurisdiction in which the Constituent Entity is located 
imposes a 25% corporate income tax rate and allows for immediate expensing of the asset in 2021 and 
an additional 300 of tax depreciation with respect to such asset as a tax incentive that will be deducted in 
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the same Fiscal Year. After taking into account the deductions with respect to the asset, there is a domestic 
tax loss of 300 for which a deferred tax asset is established. As the deferred tax asset recorded with respect 
to the supplemental 300 domestic tax loss reverses, it is not included in Adjusted Covered Taxes under 
the application of this Article.  


Article 9.1.3 


10. Article 9.1.3 provides a limitation on intragroup asset transfers before applicability of the GloBE 
Rules. If an asset is transferred between entities after 30 November 2021 and before the Transition Year 
of a MNE Group, and such entities would have been Constituent Entities of that MNE Group had the GloBE 
Rules been in effect with respect to that MNE Group, such asset must be recorded at its historic carrying 
value for GloBE purposes to limit the ability to step-up the basis in such assets without including the 
resulting gain in the computation of GloBE Income or Loss. It follows that when this rule applies, because 
there is no change in asset basis, items of deferred tax expense with respect to such transaction will be 
recorded for GloBE purposes with respect to the historic carrying value of the assets transferred. The 
historic carrying value of the asset can easily be determined because the gain on the intra-group transfer 
and corresponding increased depreciation or amortization must be eliminated in the Consolidated Financial 
Statements. The rule in Article 9.1.3, however, does not apply to inventory because of the routine nature 
of intra-group inventory sales and the typically brief period that it is held before sale outside the MNE 
Group. Like Article 9.1.2, this Article does not have retroactive tax implications, but rather sets out rules 
with respect to how certain attributes are taken into account in Fiscal Years to which the GloBE Rules 
apply.  


Article 9.2 - Transitional relief for the Substance-based Income Exclusion 


Article 9.2.1 and 9.2.2 – Substance-based Income Exclusion 


11. Article 9.2.1 provides the relevant percentages for the purpose of applying the payroll carve-out in 
Article 5.3.3 for Fiscal Years that begin in the transition period of ten calendar years beginning with 2023. 
For example, if a MNE Group has a Fiscal Year that commences on 1 March 2023, the applicable 
percentage to be applied for the Article 5.3.3 payroll carve-out in that Fiscal year is 10%.  


12. This transition period applies regardless of when a MNE Group comes within the scope of the 
GloBE Rules. For example, if a MNE Group first becomes subject to the GloBE Rules in the Fiscal Year 
that commences on 1 January 2026, the applicable percentage to be applied for Article 5.3.3 in that Fiscal 
Year is 9.4%. 


13. Article 9.2.2 provides the relevant percentages for the purpose of applying the tangible asset 
carve-out in Article 5.3.4 for Fiscal Years that begin in the transition period of ten calendar years beginning 
with 2023. The same principles described in the Article 9.2.1 Commentary apply with respect to Article 
9.2.2. 


Article 9.3 - Exclusion from the UTPR of MNE Groups in the initial phase of their 
international activity 


14. Article 9.3 provides a transitional exclusion from the UTPR for MNE Groups that are in the initial 
phase of their international activity. Article 9.3.1 reduces to zero the Top-up Tax allocated under the UTPR 
for such MNE Groups. Article 9.3.2 then provides the criteria that an MNE Group must meet to be 
considered in the initial phase of its international activity. Article 9.3.3 provides the definition of the 
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Reference Jurisdiction that is used in Article 9.3.2. Finally, Article 9.3.4 provides for the time limitation of 
the application of Article 9.3.1. 


Article 9.3.1  


15. Article 9.3.1 provides an exclusion from the UTPR for MNE Groups that meet the requirements 
set out in Article 9.3.2. More specifically, the exclusion from the UTPR is effected by reducing to zero any 
amount of Top-up Tax that would otherwise be taken into account for determining the UTPR Top-up Tax 
Amount in accordance with Article 2.5.1.  


16. Article 9.3.1 further provides that this exclusion applies notwithstanding the requirements 
otherwise provided in Chapter 5, such as the requirement to determine the ETR of a jurisdiction and 
compute the Top-up Tax due, if any. This means that there is no need for the MNE Group to compute the 
ETR of its Constituent Entities and no need to calculate the amount of Top-up Tax that would have been 
due if the exclusion did not apply. 


17. The exclusion provided in Article 9.3.1 applies on an annual basis. Provided the conditions set in 
Article 9.3.2 are met for a Fiscal Year, the exclusion provided in Article 9.3.1 applies for that Fiscal Year.  


Article 9.3.2  


18. Article 9.3.2 provides two criteria for determining whether an MNE Group is in the initial phase of 
its international activity. Both of the criteria must be met for a given Fiscal Year in order for the MNE Group 
to qualify for the exclusion for that Fiscal Year.  


19. Paragraph (a) provides that the exclusion in Article 9.3.1 only applies to MNE Groups that have 
Constituent Entities located in no more than six jurisdictions for a Fiscal Year. Thus, an MNE Group can 
qualify for the exclusion if it has Constituent Entities in up to five jurisdictions outside the Reference 
Jurisdiction (see Article 9.3.3 for the definition of the Reference Jurisdiction). For this purpose, there is no 
requirement that the five other jurisdictions are the same five jurisdictions over the five-year period during 
which the MNE Group can benefit from the exclusion. The location of a Constituent Entity is determined 
by applying the rules provided in Article 10.3. Stateless Constituent Entities are not located in any 
jurisdiction, so those entities are not counted for the purposes of determining the number of jurisdictions 
in which the MNE Group operates under these rules. 


20. Paragraph (b) provides that the exclusion in Article 9.3.1 only applies to MNE Groups that have a 
limited amount of tangible assets outside the Reference Jurisdiction, i.e. the jurisdiction where they conduct 
the majority of their substantive activities when the MNE Group originally comes within the scope of the 
GloBE Rules. More specifically, paragraph (b) provides that MNE Groups qualify for the exclusion only if 
the sum of the Net Book Values of Tangible Assets of all Constituent Entities located in all jurisdictions 
other than the Reference Jurisdiction (defined under Article 9.3.3) does not exceed EUR 50 million for the 
Fiscal Year. As provided in Article 10.1, the Net Book Value of Tangible Assets means the average of the 
beginning and end of year values of Tangible Assets after taking into account accumulated depreciation, 
depletion, and impairment, as recorded in the financial statements. For purposes of Article 9.3.2(b), all 
Tangible Assets, as defined in Article 10.1 are taken into account, provided they are held by the Constituent 
Entities of the MNE Group that are located in the jurisdictions other than the Reference Jurisdiction over 
the relevant period. Article 9.3.2(b) provides that once the value of tangible assets held in jurisdictions 
other than the Reference Jurisdiction exceeds EUR 50 million, then the exclusion from the UTPR no longer 
applies. Tangible Assets of Stateless Constituent Entities are considered held by Constituent Entities 
located in a jurisdiction other than the Reference Jurisdiction for the purposes of assessing the EUR 50 
million threshold, other than to the extent that the MNE Group demonstrates that those Tangible Assets 
are physically located in the Reference Jurisdiction.  
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21. For purposes of Article 9.3.2(b), Tangible Assets of Investment Entities that are not Excluded 
Entities are not taken into account because those entities are excluded from the application of the UTPR 
and the location of Investment Entities that are not Excluded Entities is not taken into account for purposes 
of determining the number of jurisdictions in which the MNE Group has Constituent Entities under Article 
9.3.2(a). Tangible Assets held by a JV or its JV Subsidiaries are also not taken into account because those 
are not Constituent Entities for the purposes of Article 9.3 and are not required to apply the UTPR and the 
location of a JV and of its JV Subsidiaries is not taken into account for purposes of determining the number 
of jurisdictions in which the MNE Group has Constituent Entities. However, the Tangible Assets held by 
Minority-Owned Constituent Entities are taken into account for purposes of this rule and the location of 
Minority-Owned Constituent Entities is taken into account for purposes of determining the number of 
jurisdictions in which the MNE Group has Constituent Entities. 


Article 9.3.3 


22. Article 9.3.3 provides the definition for the Reference Jurisdiction for purposes of Article 9.3.2. The 
Reference Jurisdiction of an MNE Group is the jurisdiction where the MNE Group has the highest total 
value of Tangible Assets, where the total value of Tangible Assets in a jurisdiction is the sum of the Net 
Book Values of all Tangible Assets of all the Constituent Entities of the MNE Group that are located in that 
jurisdiction. For purposes of Article 9.3.3, all Tangible Assets, as defined in Article 10.1 are taken into 
account, provided they are held by the Constituent Entities of the MNE Group over the relevant period. As 
provided in Article 10.1, the Net Book Value of Tangible Assets means the average of the beginning and 
end values of Tangible Assets after taking into account accumulated depreciation, depletion, and 
impairment, as recorded in the financial statements. 


23. For purposes of Article 9.3.3, the Reference Jurisdiction is identified in respect of the first Fiscal 
Year for which the MNE Group originally comes within the scope of the GloBE Rules and remains 
unchanged over the five-year period during which the MNE benefits from the exclusion. 


Article 9.3.4 


24. Article 9.3.4 provides that the exclusion in Article 9.3.1 only applies for a period of five years after 
the MNE Group has come within the scope of the GloBE Rules. MNE Groups are in scope of the GloBE 
Rules when they meet the requirements provided in Article 1.1. Therefore, the five year period runs from 
when the MNE Group first meets the requirements of Article 1.1 and includes the first Fiscal Year for which 
the MNE Group is subject to the GloBE Rules. Assume, for example, an MNE Group first meets the 
requirements provided in Article 1.1 for its Fiscal Year beginning 1 January 2025. That MNE Group does 
not benefit from the exclusion provided under Article 9.3.1 for any Fiscal Year that begins after 31 
December 2029.  


25. Article 9.3.4 further provides that for MNE Groups that are in scope of the GloBE Rules when they 
come into effect, the period of five years will start at the time the UTPR rules come into effect. Under this 
scenario the MNE Group will be in scope of the UTPR rules as from the first year when those rules come 
into effect. The legislative processes in different Inclusive Framework jurisdictions may progress at different 
rates such that some jurisdictions are able to legislate the GloBE Rules more expeditiously than others. 
Nevertheless, Inclusive Framework Members have agreed that the earliest the UTPR will come into effect 
in 2024. Accordingly, an MNE Group that meets the requirements provided in Article 1.1 for a Fiscal Year 
that begins before 1 January 2024 would not qualify for the exclusion provided under Article 9.3.1 in any 
Fiscal Year that begins after 31 December 2028. This is the case irrespective of whether any of the 
jurisdictions in which the Constituent Entities are located have adopted a UTPR that is effective as of the 
beginning of 2024.  
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26. In any case, the five-year period provided under Article 9.3.4 shall not be suspended by any 
circumstance. For instance, if the MNE Group meets the requirements provided in Article 1.1 for a Fiscal 
Year and its revenues decline in subsequent years such that and the MNE Group is not in scope of the 
GloBE Rules for any subsequent year, the five-year period continues to run. 


Article 9.3.5 


27. Article 9.3.5 contains an optional provision that allows the Reference Jurisdiction to use the UTPR 
to defend its tax base from a tax planning opportunity that may arise under the exclusion for MNEs in the 
initial phase of their international activity. Because the Article 9.3.1 exclusion treats all of the jurisdictions 
in which the MNE Group operates as having zero Top-up Tax, a largely domestic Group could establish a 
new UPE in a jurisdiction that does not have a Qualified IIR and then the Parent Entity could extract value 
from the domestic Group without being subject to minimum taxation under the UTPR. This gap in the 
coverage of the GloBE Rules could also provide a competitive advantage for UPEs located in a non-GloBE 
jurisdiction seeking to acquire MNE Groups.  


28. To thwart this potential abuse of the Article 9.3.1 exclusion, jurisdictions that introduce a UTPR 
may consider providing an optional exception to Article 9.3.1 that would exclude the operation of Article 
9.3 in that jurisdiction where it is the Reference Jurisdiction in respect of an MNE Group that is in the initial 
phase of its international activity. The reason for including such an option in Article 9.3 for those 
jurisdictions that choose to implement the GloBE Rules would be to provide a level playing field between 
locally-headquartered MNE Groups that are in the initial phase of their international activity (and would 
therefore be subject to the IIR in respect of their operations in Low-Tax Jurisdictions) and those MNE 
Groups in the initial phase of their international activity that maintain a UPE outside, but the major part of 
their operations within, that jurisdiction. An option for the Reference Jurisdiction to apply the UTPR to such 
Groups would help to limit the risk of locally-headquartered MNE Groups inverting out of the Reference 
Jurisdiction to escape the GloBE Rules.  


29. Jurisdictions that wish to limit the operation of Article 9.3 in this way may consider adding an 
optional provision (Article 9.3.5) which provides that Article 9.3.1 shall not apply where the implementing 
Jurisdiction is the Reference Jurisdiction of the MNE Group. This will have the effect of preserving the 
ability of the Reference Jurisdiction to make an adjustment under the UTPR in respect of any amount of 
Top-up Tax that arises in a Low-Tax Jurisdiction. In order to allocate the full amount of Top-up Tax arising 
in those jurisdictions to the Reference Jurisdiction, Article 9.3.5(b) provides that the UTPR Percentage of 
the jurisdictions other than the Reference Jurisdiction is deemed to be zero. 


30. Jurisdictions that implement Article 9.3.5 may also consider limiting the application of the UTPR 
under this paragraph to the Top-up Tax Amount that arises in Low-Tax Jurisdictions other than the 
Reference Jurisdiction. Article 9.3.5(a) achieves this by reducing the Top-up Tax Amount of a Low-Taxed 
Constituent Entity that would be taken into account under Article 2.5.1 to zero if that Low-Taxed Constituent 
Entity is located in the Reference Jurisdiction.  


31. The option set out in Article 9.3.5 operates as an exception from the UTPR exclusion provided 
under Article 9.3 and therefore is subject to the general time limit provided in Article 9.3.4. 


Article 9.4 - Transitional relief for filing obligations 


32. Article 9.4.1 provides transitional relief for the filing and notification obligations pursuant to Article 
8.1 with respect to the Transition Year. The filing and notification obligations must be fulfilled within 18 
months, rather than the normal 15 months, after the end of the Reporting Fiscal Year that is the Transition 
Year.  
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Article 10.1 - Defined Terms 


1. Article 10.1 contains defined terms that are used in the GloBE Rules. The majority of these terms 
are discussed in the Commentary to the Articles that use those terms. The remaining defined terms are 
discussed here in the Commentary to Article 10.1. 


2. The GloBE Rules and Commentary also use a number of common financial accounting terms, 
such as “profit and loss statement,” and phrases, such as “movement in an account” or “reversal of a 
liability”, that are not defined in Article 10.1. When financial accounting terminology or concepts that are 
not defined in Article 10.1 are used in the GloBE Rules or Commentary in connection with a GloBE Rule 
or principle that relies on financial accounting, such terms and concepts should be interpreted consistent 
with the meaning given to them in financial accounting standards and guidance. In addition, accounting 
terms used in the GloBE Rules or Commentary that equate to a different term used in another accounting 
standard are intended to incorporate or encompass the other term. For example, the terms “profit and loss 
statement” and “income statement” are used in different financial accounting standards to describe the 
same financial accounting statement. Thus, when the Commentary refers to a profit and loss statement, it 
is also referring to an income statement. 


Authorised Financial Accounting Standard 


3. The GloBE Rules lean heavily on the accounting principles applicable in the Consolidated 
Financial Statements. Consequently, the definition of Consolidated Financial Statements is central to 
defining the scope and operation of the GloBE Rules. In those cases where the UPE does not otherwise 
prepare financial statements on a consolidated basis or in accordance with an Acceptable Financial 
Accounting Standard, the GloBE Rules rely on the accounting principles that would apply if the UPE had 
prepared such statements in accordance with an Authorised Financial Accounting Standard. 


4. Authorised Financial Accounting Standards are the accounting standards permitted by an 
Authorised Accounting Body, which is the body with legal authority in a jurisdiction to prescribe, establish, 
or accept accounting standards for financial reporting purposes in the jurisdiction in which the Constituent 
Entity is located. An Authorised Financial Accounting Standard may be one included in the list of 
Acceptable Financial Accounting Standard or it may be another locally permitted financial accounting 
standard. Where a locally-permitted financial accounting standard is not listed as an Acceptable Financial 
Accounting Standard, then the GloBE Rules require the outcomes under the local accounting standard to 
be compared with the expected outcomes under IFRS in order to evaluate whether there is a significant 
differences between the local standard and IFRS. In this case the treatment of items or transactions under 
the local accounting standard must be adjusted to neutralise the effect if any Material Competitive 
Distortions. The definition of Material Competitive Distortion is discussed further below in the Commentary 
to this Article. In any case, it is expected that a locally-permitted financial accounting standard that 
conforms to IFRS in all material respects will not produce any Material Competitive Distortions. 


10 Definitions 
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CFC Tax Regime  


5. The rules in Article 4.3 generally allocate the Covered Taxes imposed on an item of income to the 
jurisdiction where the corresponding income arose. These rules include a specific rule in Article 4.3.2(c) 
for allocation of Covered Taxes arising under a CFC Tax Regime. The rule applies to Covered Taxes (CFC 
taxes) imposed on one Constituent Entity (the CFC shareholder) under a CFC Tax Regime in respect of 
income derived by another Constituent Entity (the CFC) located in a foreign jurisdiction. A jurisdiction that 
provides an exemption regime to PEs may apply its CFC Tax Regime to a PE located in another the 
jurisdiction in the same manner as if that PE was a foreign subsidiary. 


6. CFC taxes imposed on a CFC shareholder are computed by reference to the shareholder’s 
proportionate share of the income (or a specific item of income) derived by any CFC. CFC taxes are 
generally imposed on a current basis and may be imposed at the same or different rate as the CFC 
shareholder’s regular tax rate. That is to say, the trigger for a tax liability under CFC Tax Regime is when 
the income is derived by the foreign subsidiary, not when it is distributed to a shareholder.  


7. Although CFC Tax Regimes share some similarities with rules for the treatment of Tax Transparent 
Entities detailed in Article 10.2, CFC Tax Regimes generally apply to foreign corporate Entities, i.e. Entities 
that are not fiscally transparent under the laws of the jurisdiction where owner is located. Thus, absent the 
CFC Tax Regime, the shareholder generally would not be subject to tax in respect of the CFC’s income 
(its attributable share) on a current basis, until the income is distributed. CFC Tax Regimes generally have 
special rules that restrict their operation to certain circumstances, such as when the shareholder or a group 
of domestic shareholders has a certain level of ownership, usually greater than 50%, in the foreign 
subsidiary  


8. An IIR is not included in the definition of a CFC Tax Regime. Although CFC Tax Regimes impose 
tax on the owners of a foreign subsidiary, they are distinguishable from an IIR in that, the Top-up Tax under 
the IIR is initially computed on a jurisdictional basis so as to bring the tax paid on excess profits in that 
jurisdiction up to an agreed minimum tax rate. Those taxes are then allocated to each LTCE in proportion 
to that Entity’s GloBE Income before being brought into charge by a Parent Entity. Given the policy and 
mechanical differences between the two, a jurisdiction is not required to replace an existing CFC Tax 
Regime by introducing an IIR and, therefore, is not prevented from employing both an IIR and a CFC Tax 
Regime in its domestic tax laws. 


Disqualified Refundable Imputation Tax  


9. The GloBE Rules exclude Disqualified Refundable Imputation Taxes from the definition of Covered 
Taxes. Disqualified Refundable Imputation Taxes are taxes, other than Qualified Imputation Taxes, that 
are initially imposed on the income of a Constituent Entity but when that income is distributed by way of 
dividend to the owners of the Constituent Entity, the Tax is refunded to the Constituent Entity or the owner 
or creditable against a tax liability of the owner other than a tax liability arising from the dividend. 
Disqualified Refundable Imputation Taxes are generally distinguishable from a Qualified Imputation Tax 
because they are not intended and, in practice, do not produce a single level of taxation. This is because 
the taxes are refunded without the dividend recipient being subject to tax on the distributed income. The 
final result of these tax regimes is that the income of the corporation is not subject to tax at all in the hands 
of the corporation or the shareholder. However, the definition also includes a tax that would meet the 
definition of a Qualified Imputation Tax except that the beneficial owners is subject to a nominal tax rate 
below the Minimum Rate on the distribution or to an individual who is not subject to tax on the dividends 
as ordinary income. Accordingly, Disqualified Refundable Imputation Taxes when accrued in the 
Constituent Entity’s financial accounts or when paid to the relevant tax authority do not qualify as a Covered 
Tax and are not taken into account in computing the ETR of the jurisdiction in which the Constituent Entity 
is located. Similarly, the actual refund of a Disqualified Refundable Imputation Tax does not reduce 
Adjusted Covered Taxes. 
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10. The definition of Disqualified Refundable Imputation Tax extends only to the Taxes paid or accrued 
by the Constituent Entity in respect of its income that are refundable or creditable upon distribution of a 
dividend. Thus, if Tax paid in respect of certain types of income earned by the Constituent Entity’ is not 
refundable upon distribution of a dividend, that amount of Tax is not a Disqualified Refundable Imputation 
Tax.  


11. Taxes imposed on the dividend recipient and withheld by the distributing corporation on the 
payment of that dividend are not Disqualified Refundable Imputation Taxes, even if part or all of the 
withholding tax is ultimately refunded to the shareholder by the tax authority. These taxes are 
distinguishable from Disqualified Refundable Imputation Taxes because they are imposed on the 
shareholder when the dividend is distributed and reduce the net amount received by the shareholder. If 
the withheld tax is refunded to the shareholder, it is a refund of tax that was initially paid by the shareholder. 


Eligible Distribution Tax System 


12. The GloBE Rules contain an election in Article 7.3 with respect to Constituent Entities that are 
subject to an Eligible Distribution Tax System. Special rules are needed for these distribution tax systems 
because most of the tax imposed arises when corporate profits are actually distributed or deemed 
distributed and these distributions often occur after the year in which the related income is included in the 
computation of GloBE Income or Loss. 


13. The term Eligible Distribution Tax system is used to describe the types of distribution tax systems 
that are eligible for special treatment under the GloBE Rules. An eligible distribution tax system is one that: 


a. imposes an income tax on the corporation with the tax generally payable only when the corporation 
distributes profits to shareholders, is deemed to distribute profits to shareholders, or incurs certain 
non-business expenses; 


b. imposes tax at a rate equal to or in excess of the Minimum Rate; and 


c. was in force on or before 1 July 2021. 


14. An Eligible Distribution Tax System is a CIT that is imposed on the distributing corporation. It does 
not include taxes imposed on the shareholders in respect of distributions, even though these taxes may 
be withheld and remitted by the distributing corporation.  


15. Distribution taxes are generally payable on a dividend or other distribution of profits from a 
corporation. However, the definition takes into account the fact that distribution tax systems may impose 
tax on actual or deemed distributions and on certain non-business expenses. This reflects the fact that 
these distribution tax systems typically include certain integrity measures to prevent taxpayers from 
enjoying the benefits of the profits of the corporation without incurring the charge to distribution tax. These 
measures may include the imposition of tax on certain deemed or hidden distributions. For example, certain 
loans granted to shareholders may be treated as a deemed or hidden distribution if the shareholder does 
not have the ability or intention to repay the loan. These deemed or hidden distributions are taxed in the 
same manner as actual distributions. There are also mechanisms designed to ensure that non-business 
expenses are subject to charge in the year the non-business expense arises. 


16. To qualify as an Eligible Distribution Tax System, the system must impose tax at a rate that equals 
or exceeds the Minimum Rate. This requirement is intended to ensure that the deferral of tax permitted by 
the rule is not permitted with respect to income that would be low-taxed income in any case. This definition 
does not prevent an Eligible Distribution Tax System from having a graduated rate provided the rate that 
applies to MNE Groups within the scope of the GloBE Rules is at least equal to the Minimum Rate. Where 
a distribution tax jurisdiction applies tax at a nominal rate but requires that before applying the rate, the 
distributed amount has to be grossed up to reflect the gross tax basis before distribution tax, the statutory 
rate is the rate after the application of such gross up. To illustrate, assume that under a Distribution Tax 
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System the taxpayer is subject to tax on a distribution at a rate of 14% but on a distribution that is grossed 
up by a factor 1/0.86. A Constituent Entity distributes EUR 100 of income. The tax on that distribution would 
be EUR 16.28 (14% x [100/0.86]), which is 16.3% of 100 and therefore above the minimum rate. 


17. The final requirement for an Eligible Distribution Tax System is that it has been continuously in 
force since on or before 1 July 2021. This is the date of the first Inclusive Framework Statement on the 
Digitalisation of the Economy that agreed the special treatment of Eligible Distribution Tax Systems. This 
requirement does not prevent changes to a jurisdiction’s distribution tax system that are in line with its 
existing design. 


Fiscal Year 


18. Fiscal Year is defined as the accounting period used in the Consolidated Financial Statements (or, 
exceptionally in the case that such accounts are not prepared, the calendar year). Ordinarily, this period is 
a 12-month period or a period determined by reference to a specific day in a 12-month period, for example 
a 52-53 week Fiscal Year. However, it is possible that this period will not always be 12 months long and, 
in some cases, the GloBE Rules make specific provision to deal with long or short Fiscal Years, for example 
at Article 1.1.2. The Implementation Framework will further consider and provide guidance with respect to 
Fiscal Years that exceed 12 months, including instances in which a change in the Fiscal Year results in a 
transition year that exceeds 12 months. 


Five-Year Election 


19. This term is defined in Chapter 10 to mean an election made by a Filing Constituent Entity with 
respect to a Fiscal Year (the Election Year) that cannot be revoked with respect to the Election Year or the 
four succeeding Fiscal Years. A Five-Year Election remains in force indefinitely until a group actively 
revokes it. If a Five-Year Election is revoked with respect to a Fiscal Year (the revocation year), a new 
election cannot be made with respect to the four Fiscal Years succeeding the revocation year. Five-Year 
Elections are contained in Article 1.5.3, Article 3.2.2, Article 3.2.5, Article 3.2.8, Article 7.5.2, and 
Article 7.6.6. 


20. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 
the co-ordinated implementation of the GloBE Rules. This will include guidance to address the extent to 
which an election or revocation period continues when a Constituent Entity joins or leaves an MNE Group, 
including situations where an MNE Group subject to the GloBE Rules acquires Constituent Entities from 
another such MNE Group that made different choices in respect of Five-Year Elections in a particular 
jurisdiction, and necessary adjustments, if any, to the computation of GloBE Income or Loss. 


GloBE Reorganisation 


21. A GloBE Reorganisation is defined in Article 10.1. It is a broad definition that primarily refers to an 
acquisition or disposition where the sellers of the target entity are compensated with equity interests in the 
acquiring Entity or Group and the gains or losses on the acquired assets and liabilities are deferred under 
the local tax rules. Under local tax rules, gains or losses arising in connection with an asset reorganisation 
are generally deferred by requiring the acquiring Constituent Entity to take the transferor’s carrying 
amounts of the acquired assets and liabilities. This mechanism preserves the built-in gain or loss on the 
assets and liabilities at the time of the reorganisation, which will be realised through the use of the assets 
in the production of income or upon sale. The GloBE Reorganisation definition relies on local tax rules that 
are based on these concepts. 


22. Article 10.1 broadly defines the types of restructuring transactions that may qualify as a GloBE 
Reorganisation. The conditions in paragraphs (a) to (c) of the definition must also be met before a 
transaction qualifies as a GloBE Reorganisation. Thus, a transformation or transfer of assets and liabilities 
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such as in a merger, demerger, liquidation, or similar transaction may qualify as a GloBE Reorganisation. 
A transformation is a change in the form of an Entity, for example a change from a partnership to a 
corporation. The definition also includes, for example a contribution of assets to the capital of an existing 
Entity where the Entity does not issue new or additional Ownership Interests in exchange for the 
contributed property because the transaction does not result in a change in the relative ownership of the 
Entity and the issuance of additional Ownership Interest would be meaningless. 


23. To qualify as a GloBE Reorganisation, the consideration for a transfer of assets and liabilities must 
be, in whole or in significant part, equity interests issued by the acquiring Constituent Entity or by a person 
connected with the acquiring Constituent Entity. A person should be treated as connected with the 
acquiring Constituent Entity for this purpose if it meets the test set out in Article 5(8) of the OECD Model 
Tax Convention (OECD, 2017[1]). In the case of a liquidation, however, the consideration can be the 
cancellation of equity interests of the target. And as noted in the previous paragraph, in a capital 
contribution, no consideration is necessary where the issuance of an equity interest would have no 
economic significance. Finally, the definition of a GloBE Reorganisation does not impose any requirement 
with respect to whom the equity interests are issued. For instance, a transaction in which the equity 
interests are issued to the direct or indirect owner of the Entity whose assets and liabilities are acquired as 
part of the same arrangement could qualify as a GloBE Reorganisation.  


24. The criteria to qualify as a GloBE Reorganisation in paragraphs (b) and (c) of the definition relate 
to the tax treatment of the transformation or transaction under local tax law. Under paragraph (b), the 
disposing Constituent Entity’s gain or loss on the assets and liabilities must be partially or wholly non-
taxable at the time of the transformation or transaction. The transformation or transaction does not need 
to be wholly non-taxable. The definition accepts that there may be some gain or loss that doesn’t qualify 
for non-recognition treatment in the disposing Constituent Entity’s jurisdiction. (This gain or loss will 
generally be Non-Qualifying Gain or Loss as defined in Article 10.1 and will result in a corresponding gain 
or loss under Article 6.3.3, explained in more detail in the Commentary to Article 6.3.3.) 


25. Paragraph (c) contains the other non-recognition criteria. It stipulates that the tax laws of the 
jurisdiction in which the acquiring Constituent Entity is located must require the acquiring Constituent Entity 
to compute taxable income after the acquisition using the disposing Constituent Entity’s tax basis in the 
assets and the same amount of liabilities, adjusted for any Non-Qualifying Gain or Loss on the disposition 
or acquisition. By preserving the disposing Constituent Entity’s tax basis of assets and liability amounts, 
the local tax rules ensure that the gain or loss on the acquired assets and liabilities does not permanently 
escape taxation, but is only deferred. And to the extent that gain or loss is recognised, the local tax rules 
adjust the tax basis of assets and amounts of liabilities to ensure that such gain or loss is not again subject 
to tax in the future. 


Governmental Entity 


26. A Governmental Entity is one of the types of entity excluded from the scope of the GloBE Rules 
under Article 1.5 (an Excluded Entity). Governmental Entities are excluded from the charge to GloBE tax 
because they are sovereign entities that are not typically subject to tax in their own jurisdiction and often 
benefit from exclusions from taxation under foreign law or tax treaties. In order to be a Governmental Entity 
within Article 10.1 of the GloBE Rules the Entity must: 


a. be part of or wholly-owned by a government (including any political subdivision or local 
authority thereof); 


b. have the principal purpose of fulfilling a government function or managing or investing that 
government’s or jurisdiction’s assets and not carry on a trade or business; 


c. be accountable to the government on its overall performance, and provide annual 
information reporting to the government; and 
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d. distribute any earnings to the government and vest its assets in the government upon 
dissolution.  


27. Each of these criteria are discussed in further detail below.  


Paragraph (a) 


28. Paragraph (a) provides that such Entity must be part of the government or wholly-owned by a 
government (including any political subdivision or local authority thereof). The phrase “part of” means an 
Entity that is created under public law. The reference to “wholly-owned by a government” extends the 
application of paragraph (a) to corporations or other Entities created under private law provided that they 
are wholly-owned (directly or indirectly) by a government. The word “government” means General 
Government, which is defined in Article 10.1 as the central administration, agencies whose operations are 
under its effective control, state and local governments.  


Paragraph (b) 


29. Paragraph (b) sets limits on the type of activities an Entity can undertake in order to qualify as a 
Governmental Entity. It states that the principal purpose of the Entity must be: (i) fulfilling a government 
function; or (ii) managing or investing that government’s or jurisdiction’s assets through the making and 
holding of investments, asset management, and related investment activities for the government’s or 
jurisdiction’s assets. 


30. The “government function” in sub-paragraph (i) is a broad term that is intended to include activities 
such as providing public health care and education or building public infrastructure or ensuring defence 
capability and law enforcement within the jurisdiction. The condition in sub-paragraph (ii) is intended to 
include Entities such as sovereign wealth funds (including those incorporated as companies) which 
governments typically use to hold and manage their investments. Sovereign wealth funds are commonly 
established out of balance of payments surpluses, official foreign currency operations, the proceeds of 
privatisations, fiscal surpluses or receipts resulting from commodity exports.1 The function of a sovereign 
wealth fund is to invest these amounts for the purpose of managing a country’s future fiscal needs, 
stabilising a country’s balance of payments and in order to strike an appropriate balance between domestic 
consumption and savings. 


31. Furthermore, paragraph (b) requires that the Entity does not conduct a trade or business. In the 
context of the GloBE Rules, this requirement was included to differentiate commercial enterprises owned 
by the government from entities whose activities are limited to those referred in subdivisions (i) and (ii). 
For instance, a sovereign wealth fund would be expected to meet the conditions set out in paragraph (b) 
because its activities would be limited to those referred in subdivision (ii) and it would not be carrying out 
commercial activities that could constitute a trade or business. Similarly, if the government (including a 
Governmental Entity) incorporates an Entity that meets all the other requirements in the definition and such 
Entity only provides products or services for use by that government to fulfil a governmental function, then 
the activities of the Entity are assimilated to a government function rather than a trade or business. On the 
other hand, a commercial bank owned by the government would not comply with paragraph (b) as it would 
be engaged in a trade or business. 


Paragraph (c) 


32. Paragraph (c) requires that the Entity is accountable to the government (including a Governmental 
Entity) on its overall performance, and provides annual information reporting to the government (including 
a Governmental Entity). 
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Paragraph (d) 


33. Lastly, the condition under paragraph (d) requires that if the Entity distributes its net earnings that 
these are paid to the government (including a Governmental Entity) and upon dissolution of the Entity, its 
assets will vest in the government (including a Governmental Entity). In considering whether a distribution 
of earnings is made to a person other than government the facts and circumstances of the payment need 
to be taken into account. For example, a central bank that is organised as a company under public law 
issues part of its shares to private shareholders who are entitled to a fixed return based on their 
contributions. The central bank is controlled by the government and upon dissolution all of its assets are 
vested to the government and not the private shareholders. Under these specific facts and circumstances, 
the privately held shares are, in substance similar to a financing instrument that is assimilated to the return 
of long-term bonds rather than shares and therefore, the return is not considered a distribution of net 
earnings. 


International Organisation 


34. An International Organisation is one of the types of Entity excluded from the scope of the GloBE 
Rules under Article 1.5 (an Excluded Entity). The rationale for excluding International Organisations is 
similar to that for the exclusion for Governmental Entities.  


35. The definition of International Organisation in Article 10.1 aligns with that used in the Standard for 
Automatic Exchange of Financial Account Information in Tax Matters. The language in paragraph (b) 
includes an explanation of a “substantially similar agreement” which is taken from the Commentary to that 
standard.  


Investment Fund 


36. The definition of Investment Fund draws on the definition of “investment entity” in IFRS 10 (IFRS 
Foundation, 2022[2]) and the European Union Alternative Investment Fund Managers Directive 2011/61/EU 
(AIFMD) (European Union, 2011[7]). To meet the definition of an Investment Fund, an Entity has to meet 
all of the following criteria:  


a. it is designed to pool assets (which may be financial and non-financial) from a number of 
investors (some of which are not connected); 


b. it invests in accordance with a defined investment policy; 
c. it allows investors to reduce transaction, research, and analytical costs, or to spread risk 


collectively; 
d. it is primarily designed to generate investment income or gains, or protection against a 


particular or general event or outcome; 
e. investors have a right to return from the assets of the fund or income earned on those 


assets, based on the contributions made by those investors; 
f. the Entity or its management is subject to a regulatory regime in the jurisdiction in which 


it is established or managed (including appropriate anti-money laundering and investor 
protection regulation); and 


g. it is managed by investment fund management professionals on behalf of the investors. 


37. Each of these criteria is discussed in further detail below. 
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Paragraph (a) 


38. Paragraph (a) requires the entity or arrangement to be designed to pool assets (financial and non-
financial) from a number of investors (some of which are not connected). An investor could contribute cash 
or other kinds of liquid assets, or non-liquid assets such as immovable property to an Investment Fund.  


39. Paragraph (a) requires that some of the investors of the fund be unconnected. A facts and 
circumstances test should be applied to determine whether two or more investors are connected. In any 
case, an investor should be treated as connected to another investor if it meets the test set out in 
Article 5(8) of the OECD Model Tax Convention (OECD, 2017[1]). That test provides that two persons are 
connected if one possesses directly or indirectly more than 50% of the beneficial interest in the other (or 
in the case of a company, more than 50% of the aggregate vote and value of the company’s share or the 
beneficial equity interest in the company) or if another person possesses directly or indirectly more than 
50% of the beneficial interests in each person (or in the case of a company, more than 50% of the 
aggregate vote and value of the company’s share or the beneficial equity interest in the company). 
Furthermore, two investors that are individuals are considered to be connected if they are part of the same 
family including a spouse or civil partner, siblings, parents, and ancestors and lineal descendants such as 
grandparents and grandchildren. In some instances, a fund will only have one investor for a short period 
of time, even though the fund is designed to pool assets for more than one unrelated investor. For example, 
a fund might have a single investor when the entity is within the initial offering period or in the process of 
liquidation. A fund in these circumstances with only one investor will meet the criteria of paragraph (a) 
provided that the fund was designed to pool assets from a number of investors (some of which are 
unconnected).  


Paragraph (b) 


40. Paragraph (b) requires an Investment Fund to have a defined investment policy and to invest 
according to that policy. Some factors that would, singly or cumulatively, tend to indicate the existence of 
such a policy are the following:  


a. the investment policy is determined and fixed, at the latest by the time that investors’ 
commitments to the Investment Fund become binding on them;  


b. the investment policy is set out in a document which becomes part of or is referenced in 
the rules or instruments of incorporation of the Investment Fund;  


c. the Investment Fund or the legal person managing the Investment Fund has an obligation 
(however arising) to investors, which is legally enforceable by them, to follow the 
investment policy, including all changes to it; and 


d. the investment policy specifies investment guidelines, with reference to criteria including 
any or all of the following: (i) to invest in certain categories of assets, or conform to 
restrictions on asset allocation; (ii) to pursue certain strategies; (iii) to invest in particular 
geographical regions; (iv) to conform to restrictions on leverage; (v) to conform to minimum 
holding periods; or (vi) to conform to other restrictions designed to provide risk 
diversification. 


Paragraph (c) 


41. Paragraph (c) provides that the Investment Fund shall allow investors to reduce transaction, 
research and analytical costs, or to spread risk collectively. An Entity that is designed to undertake a 
particular function for members of an MNE Group (such as centralised financial or procurement services) 
could be described as reducing transaction costs or spreading risks. Nevertheless, such an Entity could 
not meet the wider definition of an Investment Fund. 
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Paragraph (d) 


42. To qualify as an Investment Fund, the Entity must primarily be designed to generate investment 
income or gains, as opposed to operating income. The income generated through the fund has to be 
income that is derived from investment holdings such as dividends, interest, rent, returns from other 
Investment Funds and capital gains. Royalties are not included in this category. Alternatively, paragraph 
(d) permits that the fund is designed for the protection against a particular or general event or outcome. 
This wording is intended to cover situations where an Investment Fund is used by the insurance industry 
to cover insured events or outcomes.  


Paragraph (e) 


43. Paragraph (e) requires the investors to have a right to the return from the assets of the fund or 
income earned on those assets based on the contributions made by the investors. Investors may also earn 
capital gains from the disposal of Ownership Interests of the fund. 


Paragraph (f) 


44. The requirement under paragraph (f) is that the fund or the fund manager is subject to a regulatory 
regime in the jurisdiction in which it is established or managed (including appropriate anti-money 
laundering and investor protection regulation). This paragraph is intended to encompass the different 
approaches to prudential regulation of Investment Funds. In respect of an fund that is established or 
created by a government or that acts as an agent or mandatary of a government, to the extent that it does 
not qualify as a Governmental Entity, regulation may take any form endorsed by the General Government, 
for example provisions for accountability and review contained in the Investment Fund’s constituting 
legislation.  


Paragraph (g) 


45. Finally, paragraph (g) requires the fund to be managed by professionals on behalf of the investors. 
The factors that would, singly or cumulatively, tend to indicate that the fund is managed by fund 
management professionals, include the following:  


a. The fund managers operate independently of the investors, and are not directly employed by the 
investors; 


b. The fund managers are subject to national regulation regarding knowledge and competence; 
c. Management compensation for services rendered is partly based on the performance of the fund. 


Joint Venture 


46. Joint ventures are not Constituent Entities of the MNE Group because under financial accounting 
standards their income, expenses, assets and liabilities are not consolidated with those of the rest of the 
MNE Group on a line-by-line basis. However, the low-taxed income of a joint venture, as defined for 
accounting purposes, will be brought within the scope of the GloBE Rules in accordance with Article 6.4, 
if it meets the following definition: 


Joint Venture means an Entity whose financial results are reported under the equity method in the 
Consolidated Financial Statements of the UPE provided that the UPE holds directly or indirectly at least 50% 
of its Ownership Interests.  


47. Under various acceptable and authorised accounting standards, the definition of a joint-venture 
includes Entities in which the joint-venturer has less than 50% of its Ownership Interests provided that the 
joint-venturer has joint control over the Entity. However, under the GloBE Rules, the JV definition only 
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includes those Entities in which the UPE holds directly or indirectly at least 50% of the Ownership Interests 
in the joint venture. For example, the definition in the GloBE Rules could apply to an equity investment 
held by a Constituent Entity in a joint venture where the terms of that investment entitle the investor to 50% 
or more of the profits, capital or reserves (the relevant test for GloBE purposes) but only 50% of the voting 
rights (the relevant test for financial accounting purposes).  


48. The second sentence of the definition of JV sets a list of Entities that are excluded from the rules 
of Article 6.4. These exclusions are discussed in further detail below. 


Paragraph (a) 


49. Paragraph (a) excludes from the JV definition a UPE of a separate MNE Group that is subject to 
the GloBE Rules. This avoids treating a UPE of an MNE Group that is already subject to the GloBE Rules 
as a JV of another MNE Group and therefore, potentially subject to taxation under the GloBE Rules applied 
by two jurisdictions (once as a standalone MNE Group and another by virtue of Article 6.4 applicable to 
the second MNE Group).  


Paragraph (b) to (d)  


50. An Entity that would otherwise be treated as JV is excluded from the special rules in Article 6.4 if 
it meets the criteria of an Excluded Entity in accordance with Article 1.5. Paragraph (b) refers to the Entities 
described in Article 1.5.1, while paragraph (c) mirrors the extension to the Excluded Entity definition in 
Article 1.5.2.  


51. Paragraph (c) requires that the Entity is held directly through an Excluded Entity referred in Article 
1.5.1. This is the same requirement included in Article 1.5.2(a) and 1.5.2(b). The only difference is that 
those provisions include a “95% ownership test” and a “wholly or mainly owned test”. Making reference to 
such tests would made this paragraph inapplicable because the MNE Group would hold typically hold 50% 
of the Ownership Interests of the Entity to which this paragraph applies. This paragraph is then divided into 
three subparagraphs that replicate the requirements set out in Article 1.5.2. 


52. Paragraph (d) confirms that an Entity that is held by an MNE Group composed exclusively by 
Excluded Entities is not a JV. This ensures that an MNE Group that would otherwise be excluded from the 
GloBE Rules because all of its Constituent Entities are Excluded Entities are not subject to the rules 
because they hold an interest in a JV.  


Paragraph (e)  


53. Paragraph (e) provides that a JV Subsidiary is not a JV. The distinction between JV and JV 
Subsidiary is used in the definition of JV Group. 


JV Subsidiary 


54. JV Subsidiary is referred to in the definition of a JV Group and in Article 6.4. This term is defined 
as an Entity whose assets, liabilities, income, expenses and cash flows are consolidated by a JV under an 
Acceptable Financial Accounting Standard (or would have been consolidated had it been required to 
consolidate such items in accordance with an Acceptable Financial Accounting Standard). This means that 
the JV and JV Subsidiary are part of the same Group (the JV Group). 


55. The second sentence of the definition clarifies that a PE whose Main Entity is the JV or a JV 
Subsidiary shall be treated as a separate JV Subsidiary. Consequently, under this rule, subsidiaries and 
PEs are treated the same for purposes of Article 6.4.1, i.e. both are JV Subsidiaries. This parallels the 
treatment of both subsidiaries and PEs as Constituent Entities. 
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Main Entity 


56. In the context of PEs, the term Main Entity was introduced in the GloBE Rules to refer to that part 
of an enterprise that would typically be referred to as the head office. The GloBE Rules avoid using the 
term “head office” however because that term does not have an agreed meaning and could lead to 
confusion, particularly in the context of Flow-through Entities. The mechanics of the GloBE Rules define 
the Main Entity as the Entity that includes in its financial statements the Financial Accounting Net Income 
or Loss that has been attributed to the PE in accordance with Article 3.4 (regardless of the person that is 
treated as the taxpayer subject to tax in the jurisdiction where the PE is located).  


57. The definition of Main Entity is referred in several provisions in the GloBE Rules such as the 
definition of a Constituent Entity in Article 1.3 and in rules to allocate GloBE Income or Loss between a 
Main Entity and its PEs.  


Material Competitive Distortion 


58. The term Material Competitive Distortion is used in the GloBE Rules as part of the system for 
identifying the Authorised Financial Accounting Standard used in the preparation of Consolidated Financial 
Statements (which are, in turn, the starting point for computing the GloBE Income or Loss of Constituent 
Entities).  


59. A specific rule is required to eliminate Material Competitive Distortions because the GloBE Rules 
permit the use of different accounting standards as the starting point for computing GloBE Income or Loss. 
The Inclusive Framework has not undertaken a comparison of differences between financial accounting 
standards that may be used in each Inclusive Framework jurisdiction. The Material Competitive Distortions 
limitation serves as a normalising rule to limit the benefit that MNE Groups might otherwise achieve from 
unique accounting principles and standards permitted under an Authorised Financial Accounting Standard 
that are not available under an agreed Acceptable Financial Accounting Standard. 


60. Under the GloBE Rules, a Material Competitive Distortion exists when the application of a specific 
principle or procedure permitted by a financial accounting standard that is not an Acceptable Financial 
Accounting Standard results in an aggregate variation greater than EUR 75 million in a Fiscal Year as 
compared to the amount that would have been determined by applying the corresponding IFRS principle 
or procedure. The aggregate variation refers to the total variation reflected in the Consolidated Financial 
Statements of the MNE Group, and thus, takes into account the impact of the principle or procedure on all 
affected transactions of all Constituent Entities of the MNE Group. Where the application of a specific 
principle or procedure results in a material competitive distortion, the accounting treatment of any item or 
transaction subject to that principle or procedure must be adjusted to conform to the treatment required for 
the item or transaction under IFRS in accordance with any Agreed Administrative Guidance. 


Net Book Value of Tangible Assets 


61. The Net Book Value of Tangible Assets is used for two main purposes under the UTPR. First, the 
Net Book Value of Tangible Assets of a UTPR Jurisdiction is used to determine that jurisdiction’s UTPR 
percentage pursuant to Article 2.6. Second, the Net Book Value of Tangible Assets is used to assess 
whether an MNE is eligible for the exclusion from the UTPR under Article 9.3.  


62. Under the definition set out in Article 10.1 of the GloBE Rules, the Net Book Value of Tangible 
Assets means: 


“… the average of the beginning and end values of Tangible Assets after taking into account accumulated 
depreciation, depletion, and impairment, as recorded in the financial statements.” 


63. And Tangible Assets means: 
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“… the tangible assets of all the Constituent Entities resident for tax purposes in the relevant tax jurisdiction. 
Tangible Assets do not include cash or cash equivalents, intangibles, or financial assets…”  


64. The Net Book Value of Tangible Assets is computed on a jurisdictional basis for all Constituent 
Entities located in the jurisdiction. For this purpose, the definition in Article 10.1 provides that the Net Book 
Value is computed as the average value of the beginning and end of year values of Tangible Assets held 
by the Constituent Entities located in that jurisdiction for a given Fiscal Year. Using an average value 
addresses potential significant changes in the amount of Tangible Assets held at one point during the 
Fiscal Year at the jurisdictional level, e.g. because of the transfer of a Constituent Entity.  


65. For example, assume an MNE Group that has only one Constituent Entity in a jurisdiction and that 
Constituent Entity holds a single Tangible Asset with a Net Book Value of 100 at the beginning of the Fiscal 
Year. Assume the Constituent Entity sells this asset during the year. The Net Book Value of that 
Constituent Entity’s Tangible Assets at the end of Fiscal Year is zero. Therefore, the computation of the 
Net Book Value of Tangible Assets for that jurisdiction is equal to 50 [(100+0)/2)].  


66. The Net Book Value of Tangible Assets is the sum of Net Book Values of all Tangible Assets held 
by Constituent Entities located in a given jurisdiction for a Fiscal Year, as well as Tangible Assets attributed 
to PEs. With regard to PEs, Tangible Assets are allocated to the tax jurisdiction in which the PE is located, 
provided those Tangible Assets are included in the separate financial accounts (or would have been 
included in the separate accounts) of that PE under the same principles as determined by Article 3.4.1 and 
adjusted in accordance with Article 3.4.2.  


67. Although the Net Book Value of Tangible Assets takes into account depreciation and other cost 
recovery allowances, Tangible Assets also include tangible assets that are not subject to depreciation or 
other cost recovery allowance methods. 


68. For purposes of determining the Net Book Value of Tangible Assets, the term “Tangible Assets” is 
in line with that provided in the report on BEPS Action 13 for purposes of CbCR and is not restricted to the 
“Eligible Tangible Assets” defined for purposes of Article 5.3.4. For example, the term “Tangible Assets” 
would include property (including land or buildings) held for investment, sale, or lease as well as Tangible 
Assets used in the generation of a Constituent Entity’s International Shipping Income and Qualified 
Ancillary International Shipping Income (i.e. ships, other maritime equipment and infrastructure), even 
though those assets are not Eligible Tangible Assets for purposes of Article 5.3.4. In addition, unlike what 
is required for the Eligible Tangible Assets referred to in Article 5.3.4 for purposes of the computation of 
the Substance-based Income Exclusion, there is no requirement that the Tangible Assets are located in 
the jurisdiction of the Constituent Entity for purposes of determining the Net Book Value of Tangible Assets. 


Non-profit Organisation 


69. A Non-profit Organisation is one of the categories of Excluded Entities under Article 1.5.1. The 
definition of Non-profit Organisation is based on paragraph h) of the definition of “Active Non-Financial 
Entity (NFE)” included in Section VIII (Defined Terms) in the Standard for Automatic Exchange of Financial 
Account Information in Tax Matters.  


70. Paragraphs (a) of the definition sets out the general purposive criteria of the Non-Profit 
Organisation definition. A Non-Profit Organisation is an Entity established and operated in its jurisdiction 
of residence exclusively for religious, charitable, scientific, artistic, cultural, athletic, educational, or other 
similar purposes such as public health, the advancement and protection of human rights or animal rights, 
or environmental protection. It also includes a professional organisation, business league, chamber of 
commerce, labour organisation, agricultural or horticultural organisation, civic league or an organisation 
operated exclusively for the promotion of social welfare or other similar purposes. A Non-Profit 
Organisation is resident in the jurisdiction in which it is created and managed. 
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71. Paragraphs (b) and (c) require that substantially all of the Entity’s income is tax-exempt for local 
tax purposes and that the Entity has no shareholders or members with a beneficial interest in its income 
or assets. 


72. Paragraph (d) of the definition sets the principle that the income or assets of the Entity may not be 
distributed or applied for the benefit of a private person or a non-charitable Entity. It then states three 
exceptions.  


a. The first one included in subparagraph (i) is where the distribution or benefit is pursuant 
to the conduct of the Entity’s charitable activities. For instance, where an Alumni 
foundation of a university is funding the education expenses of students that need aid.  


b. The second exception is where there is a payment of reasonable compensation for 
services rendered or for the use of property or capital. For instance, where an Entity 
(lessee) makes rental payments to a private person (lessor) for the right to use office space 
or other premises needed for its operation.  


c. The third exception covers the situation in which the Entity makes a payment to private 
person representing the fair market value of property which the entity has purchased. For 
example, where an organisation buys immovable property from a private person at fair 
market value to establish its offices. 


73. Paragraph (e) of the definition ensures that if the Entity disappears its assets are transferred to 
another Non-profit Organisation or to the Government (including a Governmental Entity). It states that upon 
termination, liquidation or dissolution of the Entity, all of its assets must be distributed or revert to a Non-
profit Organisation or to the government (including any Governmental Entity) of the Entity’s jurisdiction of 
residence or any political subdivision thereof. 


74. The analysis to be made under paragraph (e) has to take into account, for example, the articles of 
incorporation of the Entity or any other arrangement, as well as the applicable provisions and guidance 
under domestic law, that determines the persons or Entities that have the rights of the assets when it is 
terminated, liquidated or dissolved.  


75. The last part of the definition of Non-profit Organisation includes a general condition that 
disqualifies any Entity that carries on a trade or business that is not directly related to the purposes for 
which it was established. For example, an Entity that sells shirts or other products with its logo as part of 
its activities to raise funds for the organisation would not be disqualified by this condition because such 
business is related to the purposes for which it was established. On the other hand, an Entity that is 
exclusively dedicated on selling products would not qualify under this condition even if it gives up its profits 
to a good cause. An Entity that meets the definition of a Non-Profit Organisation may be the UPE of an 
MNE Group. However, an Entity that simply serves as the holding company for an internationally operating 
commercial business will not qualify as a Non-profit Organisation merely because it is classified as a non-
profit foundation or similar under local tax rules.  


Number of Employees  


76. The Number of Employees is used for purposes of determining a UTPR jurisdiction’s UTPR 
percentage pursuant to Article 2.6.  


77. Under the definition set out in Article 10.1 of the GloBE Rules, the Number of Employee means: 


“…the total number of employees on a full-time equivalent (FTE) basis of all the Constituent Entities resident 
for tax purposes in the relevant tax jurisdiction. For this purpose, independent contractors participating in the 
ordinary operating activities of the Constituent Entity are reported as employees…” 
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78. The definition used for the Number of Employees is in line with that provided in the report on BEPS 
Action 13 for purposes of CbCR. The Number of Employees is computed as the total number of employees 
on a full-time equivalent basis and may be reported as of the year-end, on the basis of average employment 
levels for the year, or on any other basis consistently applied across tax jurisdictions and from year to year, 
provided that such basis allows to assess the total number of employees on a full-time equivalent basis for 
the relevant Fiscal Year. Using a full time equivalent basis addresses the fact that employees may be 
employed by several Constituent Entities or may be shared between a Main Entity and its PE. It also 
addresses potential significant changes in the scope of employees at the jurisdictional level, e.g. because 
of the transfer of a Constituent Entity. In addition, reasonable rounding or approximation of the number of 
employees is permissible, providing that such rounding or approximation does not materially distort the 
relative distribution of employees across the various tax jurisdictions. Consistent approaches should be 
applied from year to year and across entities. More details will be provided in connection with the guidance 
on filing obligations developed as part of the GloBE Implementation Framework.  


79. The Number of Employees refers to all employees, including independent contractors participating 
in the ordinary operating activities of the Constituent Entities, like the definition of Eligible Employees 
provided under the GloBE Rules. Unlike BEPS Action 13, which provides that those independent 
contractors may be reported as employees for purposes of CbCR, the definition used for Number of 
Employees always takes these independent contractors into account when they participate in the ordinary 
operating activities of the Constituent Entity. This is because independent contractors that participate in 
the ordinary operating activities of the Constituent Entity make as much of a contribution to substance as 
employees and are therefore counted as such for purposes of determining a jurisdiction’s UTPR 
Percentage. For instance, an independent contractor that is hired by a Constituent Entity to replace an 
employee during a leave of absence due to illness participates in the ordinary operating activities of that 
Constituent Entity. The Filing Constituent Entity bears the burden of demonstrating the extent to which 
independent contractors participate in the ordinary operating activities of a Constituent Entity. The Number 
of Employees is computed on a jurisdictional basis for all Constituent Entities located in a given jurisdiction 
and also includes employees attributed to PEs. The Number of Employees to be reported in the jurisdiction 
in which the PE is situated is the number of employees for which the payroll costs are included in the 
separate financial accounts (or that would have been included in the separate accounts) of that PE under 
the same principles as determined by Article 3.4.1 and adjusted in accordance with 3.4.2. This requirement 
is in line with the approach taken for purposes of the payroll carve-out under the Substance-based Income 
Exclusion.  


80. The employees are allocated to the jurisdictions where the Constituent Entities or the PEs that 
bear the relevant salary expense are located, without any consideration of the location where the 
employees perform their activity. Unlike what is required for the Eligible Employees referred to in Article 
5.3.3 for purposes of the computation of the Substance-based Income Exclusion, there is no requirement 
that the employees of a Constituent Entity (including a PE) perform activities for the MNE Group in the 
jurisdiction of the Constituent Entity for purposes of determining the Number of Employees taken into 
account to compute the UTPR Percentage of that jurisdiction. Similarly, the activities that those employees 
perform are not relevant for purposes of determining to which Constituent Entity the Number of Employees 
shall be allocated. In particular, an employee that is employed by a Constituent Entity that renders services 
to another Constituent Entity is counted as an employee of the former Constituent Entity.  


Ownership Interest 


81. The term Ownership Interest is used throughout the GloBE Rules. It is relevant for determining 
membership in a Group and MNE Group and a Parent Entity’s Allocable Share of an LTCE’s Top-up Tax, 
among other things. It means any equity interest that carries rights to the profits, capital or reserves of an 
Entity. It also refers to the interest that a Main Entity has in the profits, capital or reserves of its Permanent 
Establishment(s).The term Ownership Interest includes an equity interest in a Flow-Through Entity, such 
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as a partnership or trust, that carries rights to the profits, capital or reserves of the Flow-Through Entity or 
a PE of the Flow-Through Entity. Note that an equity interest only needs to hold a right to any one of profits, 
capital or reserves; thus, for example, an equity interest which only carries rights to capital and no other 
rights is still an equity interest for the purposes of the GloBE Rules. Ownership Interests often carry voting 
rights, but some Ownership Interests may not carry voting rights. 


82. Ownership Interests may carry rights to profits and capital or reserves in different percentages. 
For example, an Ownership Interest may carry a right to 20% of the profits of an Entity but only 10% of the 
capital of the Entity. In places, the GloBE Rules specify the particular right of the Ownership Interest that 
is relevant for determining the applicability of a certain rules, e.g., the definition of a POPE. 


83. Where the Model Rules do not discuss a specific right, such as in the definitions of JV, MOPE and 
Stapled Structure, then equal regard should be given to each class of relevant economic right (i.e. profits, 
capital or reserves). This is because, without a specified right, all have equal importance. For example, 
assume Entity A issues Ownership Interests of two types, profit units which carry equal rights to the profits 
of the entity and capital units which carry equal rights to the capital of the entity in liquidation. These units 
are held by 3 other entities, B, C and D. Entity B holds 50% of the issued Profit Units and 80% of the issued 
capital units. Entity C holds 50% of the profit units. Entity D holds the remaining 20% of capital units. Entity 
B’s Ownership Interest amounts to the average of its Ownership Interests in Entity A, (½ x 50%) + (½ x 
80%) = 65%. Entity C has 25% of the Ownership Interest in A, (½ x 50%) + (½ x 0). Entity D has the 
remaining 10% (½ x 0) + (½ x 20%).  


84. However, under Article 3.5.1(b), Financial Accounting Net Income or Loss is allocated to 
Constituent Entity-owners in accordance with their Ownership Interests and in this case it is appropriate to 
only consider the rights to profits carried by their Ownership Interests. This is because 3.5.1(b) is 
specifically concerned with the allocation of Financial Accounting Net Income, which makes rights to profit 
the natural metric.  


85. The definition uses the term equity interest to distinguish between an Ownership Interest and other 
rights to the profits, capital, or reserves of an Entity, such as profit-sharing agreements with employees 
that do not carry any equity rights to the Entity or creditors rights to compel sale certain assets to satisfy 
an obligation of the Entity that is in default. An equity interest is an interest that is accounted for as equity 
under the financial accounting standard used in the preparation of the Consolidated Financial Statements. 
Similarly, whether a Constituent Entity is the owner of an equity interest, e.g. shares of stock that have 
been loaned to another person in connection with a short sale or stock sold with a repurchase obligation, 
is determined based on the accounting treatment of the interest in the Consolidated Financial Statements. 


Passive Income 


86. The definition of Passive Income is used in the limitation of the push down of taxes under Article 
4.3.3. The term Passive Income is defined in Chapter 10 to mean income that is: (a) a dividend or dividend 
equivalents; (b) interest or interest equivalent; (c) rent; (d) royalty; (e) annuity (i.e., a contractual entitlement 
to payments over a period of time); or (f) net gains from property of a type that produces income described 
in (a) to (e). Items of Passive Income are only subject to a limitation on the pushdown of taxes to the extent 
a Constituent Entity-owner is subject to tax on such income under a CFC Tax Regime or as a result of an 
Ownership Interest in a Hybrid Entity. 


87. The list of Passive Income items is intended to be a bright-line test that focuses on mobile 
payments with a readily identifiable character. This definition of Passive Income does not include any test 
of whether an item of income is earned as part of an active business. An active business test has been left 
out of the definition of Passive Income in order to avoid the need to make qualitative judgments which 
could possibly lead to inconsistencies in the application of the ETR calculations. The definition of Passive 
Income agreed by the Inclusive Framework for the purposes of the GloBE Rules is therefore a special 
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purpose definition and should not be interpreted as expressing a view on the appropriate scope of income 
that should be subject to charge under a CFC rule. This definition of Passive Income, while broad, is 
appropriate in the context of the GloBE Rules since it is being used to constrain the blending effect of taxes 
paid in respect of a CFC or hybrid entity. This is not a definition which would necessarily be considered 
appropriate in any other circumstances. 


Pension Fund  


88. A Pension Fund is an Excluded Entity in accordance with Article 1.5.1. Under paragraph (a), 
Pension Fund means an Entity that is established and operated exclusively or almost exclusively to 
administer or provide retirement benefits and ancillary and incidental benefits to individuals.  


89. Paragraph (a)(i) of the definition of Pension Fund is in line with the definition of “recognised pension 
fund” included in Article 3, paragraph 1 i) (i) of the OECD Model Tax Convention and the Commentary on 
this Article 3(1) i) (i) is also relevant to this definition subject to the differences between the GloBE Rules 
and tax treaties (OECD, 2017[1]). The definition differs from that used in the Model Tax Convention because 
it has been modified to remove reference to the fund being taxable as a separate person in the jurisdiction 
of formation, to allow for Pension Funds formed in a different legal arrangement such as a trust. The 
definition applies to both public and private Pension Funds.  


90. Paragraph (a)(ii) of the definition extends the definition of Pension Fund to include a fund that is 
not regulated, as such, but is held by a trust or other fiduciary arrangement in order to meet pension 
obligations that are secured or otherwise protected by national regulation. This extended definition is 
intended to cover any situation where an Entity is not subject to regulation as a pension fund but is 
established to administer or provide retirement benefits, and those benefits are secured or otherwise 
protected by national regulations and funded by a pool of assets held through a fiduciary arrangement or 
trustor to secure the fulfilment of the corresponding pension obligations. For example, this covers self-
administered pension funds where the MNE administers the funds for the benefit of its employees where 
these benefits are themselves secured through national regulation.  


91. Paragraph (b) states that a Pension Fund includes a Pension Services Entity. The definition of a 
Pension Services Entity is described in further detail below. 


Pension Services Entity 


92. The term Pension Services Entity is used in the definition of Pension Fund. It is also referred in 
Article 1.5.2 because it excludes Entities owned by Pension Services Entities from being Excluded Entities 
under Article 1.5.2.  


93. This definition covers two types of Entities. The first type is described in paragraph (a), which refers 
to an Entity established to operate exclusively or almost exclusively to invest funds for the benefit of a 
Pension Fund. The second type of Pension Services Entity is one that is established and operated 
exclusively or almost exclusively to carry out activities that are ancillary to the regulated activities that are 
carried out by the Pension Fund (referred in paragraph (a) of the definition).  


94. Paragraph (b) does not require the Entity to provide services directly to a Pension Fund as defined 
by paragraph (a) of the definition of Pension Fund. It only requires that its activities are ancillary to the 
regulated activities carried out by such Pension Fund and that the Entity and the Pension Fund are 
members of the same Group as defined by Articles 1.2.2 and 1.2.3. For example, a Pension Fund that 
meets the requirements of paragraph (a) of the definition of Pension Fund incorporates an Entity (A Co) to 
serve as its fund manager. A Co, which is responsible for the Pension Fund’s overall investing strategy, 
incorporates another Entity located in jurisdiction B (B Co), which provides advisory services to A Co on 
investment opportunities in jurisdiction B. All of the Entities involved are members of the same group. In 
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this case, B Co is a Pension Services Entity notwithstanding that it is not providing services directly to the 
Pension Fund because its activities are ancillary to those of the Pension Fund. 


95. The phrase “exclusively or almost exclusively” denote a facts and circumstances test that requires 
that all or almost all of the activities of the Entity have to be the ones referred in paragraphs (a) or (b). This 
phrase draws on the language used in the definition of a “recognized pension fund” in Article 3 of the 
OECD Model Tax Convention and its Commentary referring to such phrase (see paragraph 10.11 on the 
Commentary on Article 3), and its interpretation has to take into account the differences in purpose 
between the GloBE Rules and tax treaties (OECD, 2017[1]).  


Permanent Establishment 


96. The term Permanent Establishment is referred in several provisions in the GloBE Rules, including 
in the definition of a Constituent Entity in Article 1.3. This definition only applies for purposes of the GloBE 
Rules and is not intended to affect the interpretation of this term in tax treaties or domestic law or the 
definition of a PE for the purposes of CbCR. The definition of PE is divided into four scenarios. A PE exists 
for purposes of the GloBE Rules if one of these four situations arises.  


Paragraph (a) 


97. Paragraph (a) refers to the situation where there is a Tax Treaty in force. In this case, the GloBE 
Rules acknowledge the existence of a PE in accordance with the Tax Treaty provided that the source 
country taxes in accordance with a provision similar to Article 7 of the OECD Model Tax Convention. 
Paragraph (a) defines a PE as including:  


“a place of business (including a deemed place of business) situated in a jurisdiction and treated as a PE in 
accordance with an applicable Tax Treaty in force provided that such jurisdiction taxes the income attributable 
to it in accordance with a provision similar to Article 7 of the OECD Model Tax Convention on Income and on 
Capital.” 


98. Paragraph (a) starts by referring to a place of business or a deemed place of business. The phrase 
“deemed place of business” was included for situations in which the non-resident does not have a place of 
business but its activities in the source jurisdiction are deemed to be a PE under the terms of the Treaty, 
for example a dependent agent PE.  


99. A PE only exists in accordance with paragraph (a) if it exists for purposes of the Tax Treaty. 
Determinations by domestic courts and competent authorities are taken into account in this context. For 
example, paragraph (a) is met if the competent authorities of the jurisdictions involved have agreed through 
a mutual agreement procedure (MAP) that a PE exists in accordance with the Tax Treaty. Similarly, final 
rulings of domestic courts or administrative tribunals regarding the existence of a PE in accordance with a 
Tax Treaty are taken into account for purposes of paragraph (a).  


100. The phrase “applicable Tax Treaty in force” refers to the case where a Tax Treaty has entered into 
force and its provisions have come into effect with respect of the tax in question. For instance, if a Tax 
Treaty enters into force in year 1 and comes into effect in year 2, then paragraph (a) would not apply for 
year 1. 


101. Paragraph (a) also requires that the source jurisdiction taxes the income attributable to the PE in 
accordance with a provision similar to Article 7 of the OECD Model Tax Convention. For example, a 
Constituent Entity resident in Country R is dedicated to the operation of aircraft in international traffic and 
has an office in Country S through which it carries on part of its business. Assume that the R-S treaty 
follows the OECD Model Tax Convention. In accordance with Article 5 of the treaty, this Constituent Entity 
has a PE in Country S. However, by virtue of Article 7(4) and Article 8 of the treaty, Country S is not able 
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to tax the profits of the PE. In that case, a PE does not exist for purposes of the GloBE Rules in accordance 
with paragraph (a) regardless that it meets the definition of a PE of the treaty. 


102. The phrase “a provision similar to Article 7 of the OECD Model Tax Convention” ensures that the 
source country taxes the income as income attributable to a PE without requiring the relevant provisions 
of the Tax Treaty to replicate the language or outcomes Article 7 of the 2017 OECD Model Tax Convention. 
For instance, the Tax Treaty could include Article 7 of the OECD Model Tax Convention as it read before 
July 22, 2010 or the one included in 2017 UN Model Double Taxation Convention between Developed and 
Developing Countries.  


Paragraph (b) 


103. Paragraph (b) refers to the taxation of income attributable to a PE or a similar concept (e.g. US 
trade or business) in accordance with domestic law in cases where there is no Tax Treaty in force between 
the residence and source jurisdictions. Stated differently, it refers to the case where jurisdictions have 
adopted a definition and taxation rules for a PE (or a similar concept) into their domestic law and no Tax 
Treaty applies. In these situations, the GloBE Rules recognize their existence and treatment under 
domestic law, and therefore, considers them as PEs.  


104. For example, A Co and B Co are Constituent Entities resident in Country A and B respectively, 
and the sole partners of a partnership organized in Country C. Under the domestic law of Country C, the 
partnership is considered as tax transparent, and A Co and B Co are treated each as having a PE in 
Country C. In this case, the GloBE Rules follow the domestic law of Country C by recognizing the existence 
of the two PEs as two separate Constituent Entities.  


105. Paragraph (b) applies where there is no applicable Tax Treaty, it defines a PE as including: 


“a place of business (including a deemed place of business) in respect of which a jurisdiction taxes under its 
domestic law the income attributable to such place of business on a net basis similar to the manner in which it 
taxes its own tax residents;” 


106. As for paragraph (a) the paragraph (b) starts by referring to a “place of business (or a deemed 
place of business)”. Whether a place of business or deemed place of business exists under this paragraph 
is a matter of domestic law. It is irrelevant if the domestic law uses this terminology in their own definitions. 
However, a place of business needs to exist in the source jurisdiction to meet with this part of the sentence 
through which activities takes place. In the case of a “deemed place of business” a connection needs to 
be established in domestic law between the source jurisdiction and the activities taking place in such 
jurisdiction.  


107. Paragraph (b) further requires that the source jurisdiction taxes the income attributable to a 
“domestic PE” on a net basis similar to the manner in which it taxes its own tax residents. It does not 
require that the “domestic PE” is taxed exactly the same as a tax resident, as long as it is taxed in a similar 
manner. For instance, a “domestic PE” would be taxed in a similar manner as a tax resident in the source 
jurisdiction regardless that the deductibility of its expenses are subject to further limitations not applicable 
to resident taxpayers. Furthermore, the taxable income has to be attributable to the “domestic PE”, which 
means that activities have to be carried out through it in the source jurisdiction. Finally, this condition 
excludes from paragraph (b) any source taxation based on a gross basis (e.g. a withholding tax). 


Paragraph (c) 


108. Paragraph (c) applies only where a jurisdiction has no CIT system, it defines a PE as including: 


“a place of business (including a deemed place of business) situated in that jurisdiction that would be treated 
as a PE in accordance with the OECD Model Tax Convention on Income and on Capital provided that such 
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jurisdiction would have had the right to tax the income attributable to it in accordance with Article 7 of that 
model.” 


109. A PE exists for purposes of paragraph (c) if there is a place of business or a deemed place of 
business in such jurisdiction that would be treated as a PE in accordance with the OECD Model Tax 
Convention provided that such jurisdiction would have the right to tax the income attributable to it in 
accordance with Article 7 of that model.  


110. This Paragraph requires a hypothetical analysis of whether a PE would have existed in the 
jurisdiction with no CIT system (referred in this paragraph as the “source country”). The analysis proceeds 
as if the residence and source country had a treaty that replicates the last version of the OECD Model Tax 
Convention. This means that it takes into account the version of the OECD Model Tax Convention of the 
year in which this analysis is made. For example, a Constituent Entity located in Country A does not have 
a PE in the source country during the years 1 to 4 in accordance with the OECD Model Tax Convention. 
In year 5, the model is modified in a way that creates a PE in the source country. In this case, paragraph (c) 
is met in year 5. 


Paragraph (d) 


111. Paragraph (d) creates a PE for purposes of the GloBE Rules in situations where the jurisdiction in 
which a Constituent Entity is located exempts the income attributable to the operations conducted outside 
such jurisdiction. Paragraph (d) applies only where the PE does not fall within the previous paragraphs (a) 
to (c) and defines a PE as including: a place of business (or a deemed place of business) “through which 
operations are conducted outside the jurisdiction where the Entity is located provided that such jurisdiction 
exempts the income attributable to such operations.” 


112. By excluding PEs already described in paragraphs (a) to (c), the definition avoids any overlap 
between PEs falling under this paragraph and the other types of PE listed in the paragraph above. Drawing 
a clear dividing line between stateless PEs under paragraph (d) and those under paragraphs (a) – (c) is 
important for determining the location of the PE in accordance with Article 10.2. For example, A Co is 
located in jurisdiction A and conducts activities in jurisdiction B through a person that habitually concludes 
contracts in the name of A Co. Jurisdiction B has adopted the definition of a PE of Article 5 of the OECD 
Model Tax Convention into its domestic law and taxes the income attributable to it. Jurisdiction A exempts 
the income earned by A Co through the PE. Jurisdictions A and B do not have a Tax Treaty. In this case, 
paragraph (b) is triggered because jurisdiction B taxes the income attributable to a PE in accordance with 
its domestic law. Paragraph (d) is also triggered because jurisdiction A exempts the income attributable to 
the operations carried out through the PE. In this case, a PE exists in jurisdiction B for purposes of the 
GloBE Rules. If, however, jurisdiction B does not treat an agent that habitually concludes contracts in the 
name its principal as giving rise to a PE under local law then paragraph (d) would apply, but the PE would 
be stateless for the purposes of the GloBE Rules, meaning that the income of the PE would be subject to 
the GloBE Rules on a standalone basis without the ability to blend its income with other Constituent Entities 
located in jurisdiction B.  


113. The first part of the definition refers to “a place of business (or a deemed place of business)”. It is 
irrelevant if the jurisdiction where the Constituent Entity (e.g., Main Entity) is located considers the 
existence of a place of business (or deemed place of business) in another jurisdiction or if one exists in 
accordance with domestic law of a source jurisdiction or tax treaties. The requirement under paragraph (d) 
is that such jurisdiction is exempting the income generated through foreign operations.  


114.  Paragraph (d) refers to a place of business (or a deemed place of business) through which 
operations are conducted outside the jurisdiction where the entity is located where the income attributable 
to those operations is exempt from tax. This language is intended to ensure that this paragraph only applies 
where exemption is attributable to the fact that the operations are treated as conducted by the Constituent 
Entity outside the jurisdiction. For example, if a shareholder of a foreign subsidiary benefits from a foreign 
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dividend exemption (e.g., participation exemption), paragraph (d) would not be triggered because the 
income is not exempted on the grounds that the shareholder is carrying out operations in the other 
jurisdictions related to the dividend.  


Qualified Domestic Minimum Top-up Tax 


115. In applying the GloBE Rules in the implementing jurisdiction, both taxpayers and tax 
administrations may need to evaluate whether Constituent Entities in that same group are subject to a 
Qualified Domestic Minimum Top-up Tax in another jurisdiction in order to correctly apply GloBE Rules. 
Most domestic income Taxes are Covered Taxes taken into account in the ETR computation and indirectly 
reduce the amount of Top-up Tax computed under Article 5.2. Under Article 5.2, however, tax arising under 
a Qualified Domestic Minimum Top-up Tax directly reduces the amount of Top-up Tax arising under the 
GloBE Rules. For example, a Parent Entity with an Ownership Interest in what would otherwise be a LTCE 
generally will not have any liability under the IIR if that Constituent Entity is subject to a Qualified Domestic 
Minimum Top-up Tax that imposes the same amount of tax that would otherwise arise under the IIR.  


116. Qualified Domestic Minimum Top-up Tax means a tax that applies to Excess Profits of the 
domestic Constituent Entities and operates to increase domestic tax liability with respect to those profits 
to the Minimum Rate. The tax must be implemented and administered in a way that is consistent with the 
outcomes provided for under the GloBE Rules and their Commentary, including the prohibition against the 
implementing jurisdiction providing any collateral or other benefits that are related to such domestic tax as 
discussed further in the Commentary to the definition of a Qualified IIR. This limitation on collateral benefits 
is not intended to restrict the ability of a jurisdiction to make changes to the design of its corporate tax 
system in light of the new international tax architecture under the GloBE Rules. Such changes to the 
domestic corporate tax rules consequent on the introduction of a domestic minimum tax should not be 
considered a benefit provided that they do not result in MNE Groups achieving overall tax outcomes that 
are inconsistent with the outcomes provided for under the GloBE Rules and their Commentary.  


117. The fact that the minimum tax is computed based on a local Authorised Financial Accounting 
Standard that is different from the standard used in the Consolidated Financial Statements does not 
prevent the tax from being treated as a Qualified Domestic Minimum Top-up Tax, provided that the locally 
authorised accounting standard is either an Acceptable Financial Accounting Standard or has been 
adjusted to the standard used by the MNE Group in respect of any Material Competitive Distortions. 


118. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 
the co-ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax 
administrations in determining whether a minimum tax is considered as a Qualified Domestic Minimum 
Top-up Tax. In order to facilitate compliance by MNEs and administration by tax authorities, the outcome 
of these determination would be released and made publicly available. 


Qualified IIR 


119. The definition of Qualified IIR is relevant for purposes of applying the IIR in Articles 2.1 to 2.3. In 
applying the GloBE Rules in the implementing jurisdiction, both taxpayers and tax administrations often 
need to evaluate whether other Constituent Entities in that same group are subject to a Qualified IIR in 
another jurisdiction in order to correctly apply GloBE Rules. For example, a taxpayer that is an Intermediate 
Parent Entity will not be required to apply the IIR in respect of its Ownership Interest in any LTCE if the 
UPE of the MNE Group is required to apply a Qualified IIR in the same Fiscal Year.  


120. The definition of Qualified IIR refers to “a set of rules equivalent to Article 2.1 to 2.3 of the GloBE 
Rules (including any provisions of the GloBE Rules associated with those articles) that are included in the 
domestic law of a jurisdiction and that are implemented and administered in a way that is consistent with 
the outcomes provided for under the GloBE Rules and their Commentary”. The intention of this phrase is 
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to ensure that the IIR adopted in the domestic law of a jurisdiction is both implemented and applied in a 
way that produces the same outcomes as the ones described in the GloBE Rules and their Commentary. 
This includes administrative provisions of the GloBE Rules and timely collection of tax arising thereunder. 


121. The definition does not require a comparison between the domestic laws of one jurisdiction and 
another, rather it compares the rules legislated in a jurisdiction with the relevant provisions of the GloBE 
Rules and their Commentary as developed by the OECD/G20 Inclusive Framework on Base Erosion and 
Profit Shifting. This ensures that the IIRs of each jurisdiction is evaluated in accordance with the same set 
of rules that have been developed by the OECD/G20 Inclusive Framework members and not on a bilateral 
basis with each and every domestic law of the other jurisdictions.  


122. In some cases, constitutional or other legal constraints may restrict a jurisdiction from referring 
directly to standards developed outside of that jurisdiction. In other words, the jurisdiction is not able to 
enact legislation that evaluate the IIR of another jurisdiction based on the GloBE Rules. Under these 
circumstances, jurisdictions may link the test for a Qualified IIR to the outcomes under their own legislation, 
based on the premise that their domestic rules are equivalent to the GloBE Rules and, accordingly, that 
any set of rules implemented under foreign law that produces the same outcomes as the GloBE Rules will 
also meet the domestic law test for a Qualified IIR. The reference to Article 2.1, which includes Article 2.1.6, 
clarifies that an IIR that does not apply to domestic LTCEs should still be considered a Qualified IIR. 
Accordingly, a jurisdiction that introduces an IIR that also applies to domestic subsidiaries should treat the 
IIR under the laws of a foreign jurisdiction as a Qualified IIR even if that IIR only applies to foreign 
operations.  


123. The next part of the definition establishes a condition for an IIR to be “qualified”. It says that the 
jurisdiction shall not provide any benefits that are related to the IIR or the UTPR that it has implemented. 
This rule is intended to provide a level playing field in all the jurisdictions that have adopted these rules. 
The word “benefits” is comprehensive enough to cover any kind of advantage provided by a jurisdiction, 
including tax incentives, grants, and subsidies and the phrase “related to such rules” is intentionally drafted 
with broad language to take into account different mechanisms through which the benefit is provided.  


124. For instance, assume a jurisdiction has adopted all of the provisions of the GloBE Rules in its 
legislation, including the ones in Article 2.1. However, it provides a tax credit equivalent to a portion of the 
tax paid under the IIR to be used against other taxes. In this case, the jurisdiction has not adopted a 
Qualified IIR.  


125. Whether a benefit relates to the IIR must be determined based on the facts and circumstances of 
each case. It has to take into account the underlying principle behind this condition, which is to provide a 
level playing field among all jurisdictions and to avoid inversions incentivized by differences in the 
implementation and application of the GloBE Rules.  


126. A tax benefit or grant provided to all taxpayers is not related to the GloBE Rules. Facts that are 
relevant but not decisive include whether the tax benefit or grant benefits only taxpayers subject to the 
GloBE Rules, whether the benefit is marketed as part of the GloBE Rules and if the regime was introduced 
after the OECD/G20 Inclusive Framework started discussing the GloBE Rules. In this context, the term 
“jurisdiction” is not restricted to the national or central government of the jurisdiction. It includes any political 
subdivision, local authority, or any other public entity or arrangement. For example, if a public development 
bank provides a particular benefit that is related to the application of the IIR, then such rule is not a Qualified 
IIR. .  


127. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 
the co-ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax 
administrations in determining whether a country has introduced a Qualified IIR. In order to facilitate 
transparency, consistency and co-ordination, the outcome of these determinations will be released and 
made publicly available. 
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Qualified Imputation Tax  


128. The GloBE Rules provide a specific definition of Qualified Imputation Tax that distinguishes it from 
a Disqualified Refundable Imputation Tax. Both of these taxes are imputation taxes, in the sense that they 
allow either the company or the shareholder to claim a full or partial credit or refund of the corporate income 
tax previously paid by the company when that income is subsequently distributed to the shareholder in the 
form of a dividend. Under a Disqualified Refundable Imputation Tax regime, however, the corporate tax 
previously paid may be refunded without subjecting the shareholders to tax on the dividend. 


129. The definition of Qualified Imputation Tax and Disqualified Refundable Imputation Tax both require 
an examination of a jurisdiction's arrangements for the crediting and refunding of amounts of corporate tax 
paid through imputation systems. Once the features of a particular jurisdiction's arrangements are 
established to operate in the manner outlined in those definitions, or the extent to which it operates in such 
a manner, it is not necessary to test whether individual payments of tax, or individual credits or refunds are 
of the type mentioned in those definitions. Nonetheless, if the jurisdiction alters its domestic tax law for the 
crediting or refunding of corporate tax paid, or in respect of applicable tax rates, it will need to be re-
determined whether those arrangements are, or are not, operating in the manner outlined in those 
definitions, or the extent to which it is or is not operating in that manner. 


130. The definition of Qualified Imputation Tax has very specific requirements with regard to the taxation 
of the dividend recipients to ensure that the refund or credit is indeed a mechanism for ensuring a single 
level of tax. Under paragraphs (b) and (c) of the definition, the refund or credit must arise in connection 
with a dividend to a beneficial owner that: 


(b) is subject to a nominal rate of tax that equals or exceeds the Minimum Rate; or  
(c) is an individual that is resident in the jurisdiction of the distributing corporation and that is 
subject to tax on the dividend as ordinary income.  


131. If the jurisdiction has a graduated rate structure, the nominal rate under paragraph (b) of the 
definition is the lowest rate applicable to the beneficial owner. The reference to taxation as ordinary income 
in paragraph (c) of the definition is intended to ensure that the dividend is not subject to low rates of tax 
only or specifically applicable to dividends or other passive income. Dividends distributed to a 
Governmental Entity, an International Organisation, a resident Non-profit Organisation, a resident Pension 
Fund or a resident Investment Entity that is not a Group Entity, do not need to be subject to tax in order for 
the regime to meet the criteria for a Qualified Imputation Tax regime. Dividends paid to life insurance 
companies that are treated similar to Pension Funds in respect of dividends it receives as part of a pension 
fund business are also exempt from the requirement to be taxed at the Minimum Rate. 


132. In the event that a particular imputation system is not completely covered in the previous 
paragraph, (e.g. due to additional categories of shareholders not described in paragraphs (a) to (d) that 
may be eligible for a refund or credit), it may be necessary to then test to what extent a particular amount 
of Covered Tax is creditable or refundable in situations covered by paragraphs (a) to (d). In such cases, 
an amount of Covered Taxes can still be a Qualified Imputation Tax to the extent that the refund or credit 
of that tax is covered by paragraphs (a) to (d) of the definition. In applying paragraphs (a) to (d), an amount 
of Covered Tax can still be a Qualified Imputation Tax, notwithstanding a dividend has not yet been 
distributed, declared or paid, as long as there is a reasonable expectation that if distributed, the refund 
would be payable, or the credit would be creditable when distributed in the situations described in 
paragraphs (a) to (d). 


133. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 
the co-ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax 
administrations in determining whether a tax regime is a Qualified Imputation Tax. In order to facilitate 
transparency, consistency and co-ordination, the outcome of these determinations will be released and 
made publicly available. 
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Qualified Refundable Tax Credit 


134. The GloBE Rules include specific rules in Chapters 3 and 4 for the treatment of Qualified 
Refundable Tax Credits and Non-Qualified Refundable Tax Credits. A Qualified Refundable Tax Credit is 
treated as income for purposes of the GloBE Rules, which means the credit is taken into account in the 
denominator of the ETR computation and is not treated as reducing a Constituent Entity’s taxes in the year 
the refund or credit is claimed. All other refundable tax credits (i.e. Non-Qualified Refundable Tax Credits) 
are excluded from income but treated as a reduction to Covered Taxes in the period the refund or credit is 
claimed, which means they reduce the numerator of the ETR computation. The distinction between 
“Qualified” and “Non-Qualified” Refundable credits, and their different treatment under specific rules in 
Chapters 3 and 4, ensure that refundable tax credits are properly accounted for in the computation of the 
GloBE Income or Loss and the determination of Adjusted Covered Taxes in a way that provides for 
transparent and predictable outcomes under the GloBE Rules.  


135. In order to be treated as a Qualified Refundable Tax Credit under the GloBE Rules, the tax credit 
regime must be designed in a way so that a credit becomes refundable within 4 years from when the 
conditions under the laws of the jurisdiction granting the credit are met. Refundable means that the amount 
of the credit that has not been applied already to reduce Covered Taxes is either payable as cash or cash 
equivalent. For this purpose, cash equivalent includes checks, short-term government debt instruments, 
and anything else treated as a cash equivalent under the financial accounting standard used in the 
Consolidated Financial Statements as well as the ability to use the credit to discharge liabilities other than 
a Covered Tax liability. If the credit is only available to reduce Covered Taxes, i.e. it cannot be refunded in 
cash or credited against another tax, it is not refundable for this purpose. If the tax credit regime provides 
for an election by the taxpayer to receive the credit in a manner that is refundable, the tax credit regime is 
considered refundable to the extent of the refundable portion, regardless of whether any particular taxpayer 
elects refundability. 


136. The conditions for a Qualified Refundable Tax Credit draw on the treatment in financial accounting 
standards (both for government grants and for income taxes), and are designed to identify tax credits that 
are, as a matter of substance and not merely form, likely to be refunded. However, in order to be treated 
as a Qualified Refundable Tax Credit under the GloBE Rules, the tax credit regime under the laws of a 
jurisdiction must be designed such that the refund mechanism has practical significance for those 
taxpayers that will be entitled to the credit. If the design of a tax credit regime is such that the credit will 
never exceed any taxpayer’s tax liability (or it is intended that the credit will never exceed any taxpayer’s 
tax liability), then, the refund mechanism will be of no practical significance to taxpayers and the GloBE 
Rules will not treat the credit as a Qualified Refundable Tax Credit. The assessment of whether a credit is 
refundable in the sense contemplated by the GloBE Rules must be made based on the conditions under 
which the credit is granted and on the information that was available at the time the credit was introduced 
into domestic law. This analysis is based on a qualitative assessment of the tax credit regime as a whole, 
and not on a taxpayer specific basis, however it should take into account circumstances under which the 
credit is made available. For example, a tax credit regime that was only available to a profitable taxpayer 
or group of taxpayers that were profitable (and excluded taxpayers that were not profitable) might include 
a refundable element that, in practice, can never result in the credit exceeding the taxpayer’s tax liability. 
In contrast a tax credit regime that is generally available to taxpayers will not cease to be a Qualified 
Refundable Tax Credit simply because all the taxpayers that take advantage of that credit happen to be 
profitable.  


137. The determination of whether a credit is refundable within 4 years is made at the time the 
conditions for granting the credit are met based on the law of the jurisdiction that granted the credit. Thus, 
in a situation where the Constituent Entity has incurred no tax or other liability to a government in the 
jurisdiction that granted the credit, a credit must be payable in cash or cash equivalents within 4 years from 
when the relevant conditions for granting the credit are met in order to be a Qualified Refundable Tax 
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Credit. Where the tax credit regime under the laws of a jurisdiction provides for a partial refund such that 
only a fixed percentage or portion of the credit is refundable, the refundable portion of the credit can be 
treated as a Qualified Refundable Tax Credit provided that portion will become refundable within 4 years 
from when the conditions for granting the credit under the laws of the jurisdiction granting the credit are 
met.  


138. The provisions of Article 8.3 on Administrative Guidance will apply to ensure consistency of 
outcomes in respect of the application of this standard. If those jurisdictions that adopt the common 
approach identify risks associated with the treatment of tax credits and government grants that lead to 
unintended outcomes, the relevant jurisdictions could be asked to consider developing further conditions 
for a Qualified Refundable Tax Credit or, if necessary, explore alternative rules for the treatment of tax 
credits and government grants. This analysis would be based on empirical and historical data with respect 
to the tax credit regime as a whole, and not on a taxpayer specific basis. 


Qualified UTPR 


139. The GloBE Rules are intended to be implemented as part of a common approach. The common 
approach does not require jurisdictions to adopt the GloBE Rules, but, if a jurisdiction chooses to do so, it 
agrees to implement and administer them in a way that is consistent with these GloBE Rules. The GloBE 
Rules provide an interlocking set of rules that avoid multiple applications of these rules in respect of the 
same item of income through (i) an agreed rule order and (ii) an allocation of top-up tax where relevant. In 
particular, the UTPR allocates Top-up Tax among UTPR Jurisdictions, which are defined as jurisdictions 
that have a Qualified UTPR in force. For purposes of applying the UTPR under local law in each jurisdiction, 
it is therefore necessary to evaluate which Constituent Entities of the MNE Group are subject to a Qualified 
UTPR. 


140. Under the definition set out in Article 10.1 of the GloBE Rules, a Qualified UTPR means:  


“…a set of rules equivalent to Article 2.4 to Article 2.6 of the GloBE Rules (including any provisions of the 
GloBE Rules associated with those articles) that are included in the domestic law of a jurisdiction and that are 
implemented and administered in a way that is consistent with the outcomes provided for under the GloBE 
Rules and the Commentary, provided that such jurisdiction does not provide any benefits that are related to 
such rules.”  


141. The definition prohibits a jurisdiction from providing benefits that are related to the IIR or the UTPR 
that it has implemented. See discussion on this in the Commentary to the definition of a Qualified IIR.  


142. This definition does not compare the UTPR under local law with the equivalent provision 
implemented in another jurisdiction. Rather it compares the UTPR adopted in the domestic law of a 
jurisdiction with the GloBE Rules and their Commentary as developed by the OECD/G20 Inclusive 
Framework on Base Erosion and Profit Shifting. In some cases, constitutional or other legal constraints 
may restrict a jurisdiction from referring directly to standards developed outside of that jurisdiction. In other 
words, the jurisdiction is not able to enact legislation that evaluate the UTPR of another jurisdiction based 
on the GloBE Rules. Under these circumstances, jurisdictions may link the test for a Qualified UTPR to the 
outcomes under their own legislation. 


143. The GloBE Implementation Framework will provide for guidance and processes agreed by the 
Inclusive Framework on BEPS to facilitate the co-ordinated implementation of the GloBE Rules. This will 
include guidance and processes to determine whether a set of rules is considered as a Qualified UTPR. 
The ability of a UTPR Jurisdiction to collect the UTPR Top-Up Tax Amount (taking into consideration, for 
example, any relevant domestic statute of limitations) that it would be allocated should be taken into 
account in order to determine whether a jurisdiction has a Qualified UTPR. In order to facilitate compliance 
by MNEs and administration by tax authorities, the outcome of these determination would be released and 
made publicly available. 
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Real Estate Investment Vehicle 


144. As with Investment Funds, a Real Estate Investment Vehicle that is the UPE of an MNE Group is 
an Excluded Entity in accordance with Article 1.5.1. While in many cases, these investment vehicles would 
qualify as Excluded Entities by virtue of being Investment Funds, in certain cases Real Estate Investment 
Vehicles may not be subject to the necessary regulation or managed by investment fund management 
professionals to satisfy the requirements terms of paragraph (f) or (g) of the Investment Fund definition. 
Accordingly Real Estate Investment Vehicles are also identified under the GloBE Rules as a separate 
category of Excluded Entity under Article 1.5.1. 


145. A Real Estate Investment Vehicle is a widely-held Entity that holds predominantly immovable 
property. The definition in the GloBE Rules draws on the “special tax regime” provision included in 
paragraph 86 of the Commentary on Article 1 of the OECD Model Tax Convention (OECD, 2017[1]). A 
widely-held Entity is one that has many owners that are not connected persons. For this purpose, an owner 
should be treated as connected to another owner if it meets the test set out in Article 5(8) of the OECD 
Model Tax Convention. A Real Estate Investment Vehicle that is owned directly by a small number of other 
widely-held Investment Entities or Pension Funds that have numerous beneficiaries is considered to be 
widely-held.  


146. One of the conditions set out in the definition is that Real Estate Investment Vehicle achieves a 
single level of taxation (with at most one year of deferral). The intention of this language is to deal with tax 
neutral vehicles which are designed to ensure that a single level of taxation is achieved either in the hands 
of the vehicle or its equity interests holders. This could be the case of an exempt entity provided that it 
distributes its income within a time period. The distribution is then subject to tax in order to achieve a single 
level of taxation. Furthermore, this also includes where part of the income is subject to tax at the fund level 
and the remaining part at the investor level.  


147. In some situations, however, the Interest holders could also be tax neutral vehicles such as a 
recognised Pension Fund. In these cases, on a strict reading, a single level of taxation would not be 
achieved within a year as the distributions made to these investors could be exempted. However, the 
definition would still be met because the design of the tax regime was to achieve a single level of taxation.  


148. The definition also requires that the Entity holds predominantly immovable property. In some 
cases, such property would not be held directly but indirectly via holding a security the value of which is 
linked to immovable property. An Entity that holds predominantly immovable property, either directly or 
indirectly via such securities (or a combination of the two) will meet the condition the definition.  


Tax Treaty 


149. The term Tax Treaty is broadly defined in the GloBE Rules. It means an agreement for the 
avoidance of double taxation with respect to taxes on income including any modifications to that treaty by 
any subsequent protocol or the Multilateral Convention to Implement Tax Treaty Related Measures to 
Prevent Base Erosion and Profit Shifting. It also includes any other type of agreements with clauses to 
avoid double taxation with respect to taxes on income such as an Air Traffic Agreement if such clauses 
are relevant for purposes of the GloBE Rules.  


Article 10.2 - Definitions of Flow-through Entity, Tax Transparent Entity, Reverse 
Hybrid Entity, and Hybrid Entity 


150. Article 10.2 contains the definitions of the terms Flow-through Entity, Tax Transparent Entity, 
Reverse Hybrid Entity and Hybrid Entity. These terms are used in different parts of the GloBE Rules, in 
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particular, in Article 3.5 that regulates the allocation of the Financial Accounting Net Income or Loss of 
Flow-Through Entities and Article 7.1 that applies to UPEs that are Flow-through Entities.  


Article 10.2.1 


151. Article 10.2.1 defines the term Flow-through Entity. The provision treats an Entity as a Flow-
through Entity to the extent that it is fiscally transparent with respect to its income, expenditure, profit or 
loss in the jurisdiction where it was created. An example of a Flow-through Entity is a fiscally transparent 
partnership. The test for whether an Entity is treated as fiscally transparent is explained further in the 
Commentary to Article 10.2.2 below. 


152. The last part of the sentence of Article 10.2.1 establishes an exception to the definition. It states 
that an Entity is not a Flow-through Entity if it is a tax resident and subject to a Covered Tax on its income 
or profit in another jurisdiction. For example, assume an Entity incorporated in Country A has its place of 
effective management in Country B. The Entity has elected to be treated as fiscally transparent in Country 
A (the jurisdiction where it was created). The tax residency test in Country B is place of effective 
management and therefore, Country B taxes the Entity as a tax resident. In this case, the Entity would not 
be a Flow-through Entity under the GloBE Rules because it is a tax resident of Country B.  


153. Part of this exception requires the Entity to be subject to a Covered Tax in the jurisdiction where it 
is resident. This ensures that the Entity is not only considered as a tax resident but effectively subject to a 
Covered Tax in that jurisdiction even if it does not pay tax in a particular Fiscal Year because, for example, 
it is in a loss position.  


154. Flow-through Entities can further be divided into two categories: Tax Transparent Entities and 
Reverse Hybrid Entities. The difference between these terms depends on how the direct owners (i.e. 
holders of their Ownership Interest) are treating them under their domestic tax law. 


155. A Flow-through Entity is a Tax Transparent Entity if the domestic tax law of the owners also treat 
it as fiscally transparent and require the owner to recognize the income, expenditure, profit or loss of the 
Flow-through Entity as if it was income earned or expenditure borne by the owners.  


156. On the other hand, a Flow-through Entity is a Reverse Hybrid Entity if the domestic tax law of the 
owners are not treating it as fiscally transparent and therefore, it does not recognize the income, 
expenditure, profit or loss when earned or incurred by the Entity, but until the Entity distributes profits or 
make an equivalent payment to its owners.  


157. All three definitions include the phrases “with respect to its income, expenditure, profit or loss” and 
“to the extent that”. These phrases ensure that the rules in Article 10.2 can apply to an entity in relation to 
a specific item of income or expenditure or a portion of its profit or loss. The application of this language to 
different situations is described below.  


158. In the case of the definition of a Flow-through Entity, the phrases “with respect to its income, 
expenditure, profit or loss” and “to the extent” cover the situation in which the jurisdiction where the Entity 
is created does not treat the Entity as entirely fiscally transparent. For instance, the jurisdiction where a 
trust is created treats that trust as fiscally transparent only with respect to the income that it treats as 
income of a beneficiary. The income not attributable to the beneficiary is treated as taxable at the trust 
level. In this case, the trust is a Flow-through Entity but only to the extent and with respect of the beneficiary 
income. The trust is not considered as a Flow-through Entity to the extent and with respect to the income 
that is taxed at the trust level.  


159. In the case of the definitions of Tax Transparent Entity and Reverse Hybrid Entity, these phrases 
accommodate the case where the same Flow-through Entity is treated differently by owners that are tax 
resident in different jurisdictions and therefore apply different entity characterisation rules to the same 
Entity such that the same Entity is treated as a Tax Transparent Entity and a Reverse Hybrid Entity in 
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respect of different owners. For example, when applying Article 3.5.1, the Financial Accounting Net Income 
or Loss attributable to the owners that treat the Flow-through Entity as a Tax Transparent Entity is allocated 
to such owners in accordance with Article 3.5.1(b). The Financial Accounting Net Income or Loss 
attributable to the owners that treat the Flow-through Entity as a Reverse Hybrid Entity is allocated to the 
Entity in accordance with Article 3.5.1 (c).  


Article 10.2.2 


160. Article 10.2.2 describes what is meant by fiscally transparent in Articles 10.2.1 and 10.2.5. It states 
that an Entity is treated as fiscally transparent under the laws of a jurisdiction, if such jurisdiction treats the 
income, expenditure, profit or loss of that Entity as if they were derived or incurred by the direct owner of 
the Entity in proportion to its interest.  


161. An Entity is treated as fiscally transparent in the jurisdiction in which it is created if that jurisdiction 
does not impose a Covered Tax on the Entity and treats the owners of the Entity as earning their respective 
shares of the Entity’s income directly for purposes of that Covered Tax. This rule does not require the 
jurisdiction to treat the owners as incurring their respective shares of the Entity’s net losses. Accordingly 
an Entity may also be considered fiscally transparent where the laws of the jurisdiction where it is 
established allow for the pass-through of income but requires net losses to be carried forward by the Entity 
itself and taken into account in the computation of the Entity’s income in a subsequent period. An example 
of this kind of Entity can be a trust which allocates income of a specific category or class to certain 
beneficiaries but it is allowed to carry forward any net loss from one taxable year to the next one in order 
to be offset against future income in that year. An Entity should not be treated as fiscally transparent under 
the laws of a jurisdiction solely because it is treated for tax purposes in that jurisdiction as forming part of 
another Constituent Entity because it is a member of a tax consolidated group.  


162. An Entity may be subject to Covered Tax at a local, state or regional level but treated as fiscally 
transparent for tax purposes under national or federal law. Such an Entity may still be treated as fiscally 
transparent under GloBE with respect to its income or profits even if those amounts are subject to a 
Covered Tax imposed by a local or sub-national tax authority in the same jurisdiction.  


163. An Entity is fiscally transparent in the jurisdiction in which the owner is located if the owner is 
subject to tax on its share of the Entity’s income or loss in its tax jurisdiction in a similar manner as if the 
owner directly earned its share. The owner is subject to tax in a similar manner if it is subject to tax on all 
of the income items of the Entity, which may be net of expenses and losses applied in that Entity, that 
would have been subject to tax if they had been earned directly by the owner. However, the item of income 
that has been passed through to the owner on an item-by-item basis does not need to be subject to tax as 
if it were taxed at the Entity level. For example, a jurisdiction may impose limitations on capital losses 
incurred by an Entity that are different from the limitations imposed on capital losses incurred directly by 
the owner.  


Article 10.2.3 


164. Article 10.2.3 defines a Tax Transparent Structure as a chain of Tax Transparent Entities through 
which an owner has an Ownership Interest in an Entity or a PE. This term is used in Article 3.5.3 to describe 
the situation in which a non-member of the MNE Group has an Ownership Interest in a Flow-through Entity 
through a Tax Transparent Structure. 


Article 10.2.4 


165. Article 10.2.4 is a deeming provision that treats a Constituent Entity as a Flow-through Entity and 
Tax Transparent Entity if such Entity has no tax residency and is not subject to a Covered Tax or a Qualified 
Domestic Minimum Tax, and its owners treats it as fiscally transparent. The most common case covered 
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by this provision is where a Constituent Entity, with no tax residency, is created in a jurisdiction with no CIT 
and its owners treat that Entity as fiscally transparent. This scenario is not covered by Article 10.2.1 
because these Entities are not fiscally transparent in the jurisdiction where they are created because they 
are not subject to a CIT legislation that treats their income, expenditure, profit or loss as derived or incurred 
by its owners.  


166. Article 10.2.4 is only triggered if several conditions are met. First, the Constituent Entity shall not 
have a tax residence and not subject to a Covered Tax or a Qualified Domestic Minimum Top-up Tax 
based on its place of management, creation or similar criteria. Second, the jurisdiction of its owners shall 
treat the Entity as fiscally transparent. Third, Entity shall not have a place of business in the jurisdiction 
where it is created. Lastly, its income, expenditure, profit or loss shall not be attributable to a PE. The last 
three conditions are described in paragraphs (a) to (c) of the provision. 


167. Similar to Article 10.2.1, Article 10.2.4 applies in respect of the income, expenditure, profit or loss 
of the Entity to the extent that the conditions in paragraphs (a) to (c) are met. Thus, an Entity could be 
treated as a Flow-through Entity and Tax Transparent Entity, and at the same time, treated as an Entity 
that is not a Flow-through Entity. In the latter case, the Entity is not treated as a Reverse Hybrid Entity 
because it is not a Flow-through Entity (i.e., the jurisdiction of creation does not treat the income, 
expenditure, profit or loss as derived or incurred by its owners).  


168. For example, C Co is a Constituent Entity created in Country C, a jurisdiction with no CIT. C Co 
has no place of business in the jurisdiction where it was created and its income is not attributable to a PE. 
The Ownership Interests of C Co are equally distributed among A Co and B Co, which are Constituent 
Entities of the same MNE Group. A Co is a resident of Country A, which treats C Co as fiscally transparent. 
B Co is a resident of Country B, which does not treat C Co as fiscally transparent. In this case, only 50% 
of the income of C Co is treated as being derived by a Tax Transparent Entity (which is subject to Article 
3.5). The remaining 50% of the income of C Co is treated as being derived by an Entity that is not a Flow-
through Entity (not subject to Article 3.5). 


Article 10.2.5 


169. Article 10.2.5 defines a Hybrid Entity as an Entity that is treated as a separate taxable person for 
income tax purposes in the jurisdiction where it is located (i.e. a tax resident) but treated as fiscally 
transparent in the jurisdiction where its owners are located. Similar to other definitions in Article 10.2, the 
phrase “with respect to its income, expenditure, profit or loss to the extent that it is fiscally transparent in 
the jurisdiction in which its owner is located” allows that an Entity can be considered a Hybrid Entity only 
with respect to the owners that treat it as fiscally transparent. The term Hybrid Entity is relevant for 
purposes of Article 4.3.2 (d).  


Article 10.3 - Location of an Entity and a Permanent Establishment 


170. Article 10.3 sets out the rules that determine the location of an Entity and a PE for purposes of the 
GloBE Rules. Determining the location of an Entity and PE is important for jurisdictional blending and for 
determining where the Top-up Tax has to be paid. Article 10.3 does not affect the domestic and treaty 
provisions, such as those dealing with tax residence and source taxation. 


171. Article 10.3 has two types of provisions: 


a. The first provides the rule for where an Entity is located for purposes of the GloBE Rules 
(Articles 10.3.1 to 10.3.3 and 10.3.7);  


b. The second provides tie-breaker rules in the event a Constituent Entity is considered to 
be located in more than one jurisdiction (Articles 10.3.4 to 10.3.6).  







  | 221 


TAX CHALLENGES ARISING FROM THE  DIGITALISATION OF THE ECONOMY –  COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) © OECD 2022 
  


172. The principle underlying the rules is to follow the treatment under local law. The rules give a priority 
to tax residence whenever possible. In most cases, an Entity will be a tax resident in a jurisdiction, and 
that will be its location for the purpose of the GloBE Rules. In the event that there is no tax residence, the 
location will be the place of creation. In the case of Flow-through Entities, these are considered to be 
located in the jurisdiction where they are created if they are the UPE or required to apply the IIR. In all 
other cases they are stateless Entities. In the case of a PE, in most cases it will be located in the place of 
business (as determined by the applicable Tax Treaty, domestic taxing rules or physical location). In limited 
cases, a PE will be stateless.  


173. It is possible that the local law treatment results in an Entity being located in more than one 
jurisdiction. The GloBE tiebreaker rules follow the result of a tiebreaker that applies under an applicable 
Tax Treaty. If there is no result from the applicable Tax Treaty, then the Entity is located in the place with 
higher Covered Taxes or higher Substance (calculated under the Substance-based Income Exclusion), in 
that order. In limited cases, the Entity will be stateless.  


174. The GloBE Rules also provide special rules for the treatment of a “stateless” Entity. These rules 
treat the income and taxes allocated of a Stateless Constituent Entity as subject to a stand-alone top-up 
tax calculation. The reason for taxing the GloBE Income allocated to a stateless Constituent Entity on a 
stand-alone basis is that this income will generally be “stateless income” (i.e. not treated under the laws of 
any jurisdiction as income of a resident taxpayer or a PE). The GloBE Rules identify two situations where 
a Constituent Entity could be treated as “stateless”: 


a. the Constituent Entity is a Flow-through Entity identified in Article 10.3.2(b); or 
b. The Constituent Entity is a PE as defined by paragraph (d) of its definition in Article 10.1 


(see Article 10.3.3 (d)). 


175. The income and taxes allocated to a Stateless Constituent Entity are brought into account for 
GloBE purposes on a standalone basis. 


176. The rules for allocating income and taxes in respect of a Flow-through Entity are set out in Articles 
3.5 and 4.3.2(b). In practice, the only case where the allocation of income to a Flow-through Entity will give 
rise to stateless income is where the Entity is a Reverse Hybrid Entity such that neither of the jurisdictions 
where the Entity is created or where the owners are located recognizes the income as income of a resident 
taxpayer. In the case of stateless PEs, the income and taxes allocated to the PE in accordance with Article 
3.4.3 will be treated as stateless income and subject to a separate jurisdictional blending calculation. In 
this case, the residence jurisdiction is exempting the income on the grounds that the income is attributable 
to a foreign PE that is not recognised under the laws of another jurisdiction. Therefore, the income becomes 
“stateless income” under the GloBE Rules because it does not belong to a resident taxpayer or a PE. 


177. The term “jurisdiction” is not defined in Article 10.1 or any other provision in the GloBE Rules. The 
approach that has been taken is to follow the definition of ‘Tax Jurisdiction” used for CbCR, and thus a 
jurisdiction for purposes of the GloBE Rules means a State as well as a non-State jurisdiction which has 
fiscal autonomy. 


Article 10.3.1  


178. Article 10.3.1 is the main rule for determining the location of an Entity that is not a Flow-through 
Entity. Article 10.3.1 applies to Constituent Entities that are not PEs. The provision is divided into two 
paragraphs. 
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Paragraph (a) 


179. Paragraph (a) states that an Entity is located in the jurisdiction where it is considered as a tax 
resident based on its place of management, place of creation, or similar criteria. Whether a Constituent 
Entity is a resident of a jurisdiction depends on the domestic law of each jurisdiction.  


180. Paragraph (a) does not require the Entity to be a legal person provided that it is considered a tax 
resident in a jurisdiction. For example, a partnership that is considered a tax resident in a jurisdiction would 
be within the scope of this paragraph. On the other hand, a corporation considered as a Flow-through 
Entity would fall outside this paragraph.  


181. The reference to “place of management and place of creation” are non-exhaustive examples of 
criteria typically used by jurisdictions in their domestic tax residency rules. The words “place of creation” is 
used in paragraph (a) because it covers terms such as place of incorporation and place of organisation. 
The words “or similar criteria” allows for other criteria used in domestic tax residency rules to be taken into 
account, such as domicile and registration.  


182. An Entity will be a tax resident if it is tax resident according to national / federal law. For example, 
a Constituent Entity may be a Flow-through Entity for purposes of federal or national tax law, but 
considered as a tax resident under local or sub-national tax law. In these cases, such Entities would not 
be a resident of the jurisdiction within the scope of paragraph (a).  


183. Some jurisdictions may permit an Entity organised outside of the jurisdiction to make an election 
to claim tax residency in that jurisdiction. Such an election, on its own, is not dispositive of location for 
purposes of Article 10.3.1 and does not rise to the level of “other similar criteria”.  


Paragraph (b) 


184. Paragraph (b) states that in all other cases, an Entity that is not a Flow-through Entity is located in 
a jurisdiction where it was created. This would be the case of Entities created in jurisdictions with no CIT 
System. 


Article 10.3.2  


185. Article 10.3.2 refers to the location of an Entity that is a Flow-through Entity. The term Flow-through 
Entity is defined in Article 10.2 and can be divided into Tax Transparent Entities and Reverse Hybrid 
Entities. This provision does not apply to a PE through which the Flow-through Entity wholly or partly 
carries out its business. Article 10.3.2 is divided into two paragraphs. 


Paragraph (a) 


186. Paragraph (a) states that if the Flow-through Entity is the UPE or is required to apply the IIR, then 
it would be located in the jurisdiction where it is created. 


187. In most cases, it is expected that jurisdictions may not require a Flow-through Parent Entity to 
apply the IIR because they are not taxable persons. However, some jurisdictions may wish to require these 
Entities to apply the IIR. If this the case, such Entity would be located in its jurisdiction of creation and 
therefore, it would be require to apply the IIR in such jurisdiction. 


Paragraph (b) 


188. Paragraph (b) states that in all other cases, the Flow-through Entity is considered as a stateless 
Entity. However, the Financial Accounting net Income or Loss of a Flow-through Constituent Entity may 
not be “stateless income” if it has been allocated to a different Constituent Entity under Article 3.5. The 
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characterisation and treatment of Stateless Constituent Entities is described in the general Commentary 
to Article 10.3.  


Article 10.3.3  


189. Article 10.3.3 deals with the location of a PE. This provision should be read in conjunction with 
other provisions of the GloBE Rules dealing with PEs such as the definition of PE in Article 10.1 and 
Constituent Entity in Article1.3. 


190. Article 10.3.3 is divided into the following paragraphs (which correspond to the four types of PE as 
provided in the definition in Article 10.1). 


191. Paragraph (a) determines the location of a PE when the PE meets the definition in paragraph (a) 
of Article 10.1. This paragraph of the PE definition refers to a PE that is subject to tax on its net income in 
the source jurisdiction in accordance with a Tax Treaty in force between the source and residence 
jurisdiction. In this case, the GloBE Rules apply the outcome provided for under the Tax Treaty and the 
PE is treated as located in the source jurisdiction.  


192. Paragraph (b) determines the location of a PE when it meets the definition in paragraph (b) of 
Article 10.1. This paragraph of the PE definition refers to a PE that is subject to tax on its net income in the 
source jurisdiction but there is no Tax Treaty in force between the source and residence jurisdiction. In this 
situation, the PE is located in the source jurisdiction.  


193. Paragraph (c) determines the location of a PE when it meets the definition in paragraph (c) of 
Article 10.1. This paragraph of the PE definition refers to a PE that is not subject to tax on its net income 
in the source jurisdiction because the jurisdiction has no CIT system. In such cases, Article 10.1 says that 
a PE is deemed to exist for purposes of the GloBE Rules if the source jurisdiction would have treated it as 
a PE in accordance with the OECD Model Tax Convention and had the right to tax the income attributable 
to it in accordance with Article 7. In this case, it would be located in the jurisdiction that does not have a 
CIT. 


194. Finally, paragraph (d) determines the location of a PE when it meets the definition in paragraph 
(d) of Article 10.1. This paragraph of the PE definition only applies to PEs that are not described in the 
other paragraphs of the PE definition. As noted in the Commentary to Article 10.1, Paragraph (d) of the PE 
definition deems a PE to be established for purposes of the GloBE Rules where the law of the residence 
jurisdiction exempts the income from a resident’s operations (or a portion of its operations) on the grounds 
that they are conducted outside of the residence jurisdiction. Where a PE arises under paragraph (d) of 
the PE definition Article 10.3.3(d) provides that such deemed PEs are stateless. 


Article 10.3.4 


195. Article 10.3.4 addresses the case where a Constituent Entity, other than a PE, is located in two or 
more jurisdictions in accordance with Article 10.3.1 (i.e. a resident in more than one jurisdiction). For 
example, a Constituent Entity may be incorporated in one jurisdiction and have its place of effective 
management in another, and treated as tax resident in both jurisdictions under the respective domestic 
definitions of tax residence.  


196. This outcome is incompatible with the GloBE Rules for two reasons: 1) the tax attributes of a 
Constituent Entity can only be considered in one jurisdiction for purposes of the ETR and Top-up Tax 
computation; 2) a Constituent Entity can only be required to apply the IIR or UTPR in one jurisdiction to 
avoid double taxation.  


197. To resolve this conflict, Article 10.3.4 determines the location of the Constituent Entity for the 
purpose of the GloBE Rules. This provision does not impact the taxation rights that jurisdictions have under 
their domestic law. Article 10.3.4 addresses two scenarios:  
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a. situations in which a Tax Treaty in force exists; and 
b. situations in which no treaty applies.  


198. Article 10.3.4 applies for each fiscal year. This means that a Constituent Entity can be located in 
different jurisdictions in different fiscal years depending on the outcome under the tie breaker rule. For 
example, where a Tax Treaty comes into force in a subsequent year, or when a Competent Authority 
Agreement is reached in a subsequent year, and resolves the case differently than was the result under 
paragraph (b). Similarly, where a Competent Authority Agreement or court decision resolves a case of dual 
residence and this decision applies retroactively, this may affect the GloBE computations (such as the ETR 
computation of the jurisdictions involved, computation of the Top-up Tax of the Constituent Entity, or where 
the Top-up Tax is paid). If the Competent Authority Agreement applies retroactively, any tax owed or 
refunded in connection with the agreement may also require an adjustment under Article 4.6 and a re-
calculation of the ETR and Top-up Tax under Article 5.4.1. 


Applicable Tax Treaty in force 


199. Paragraph (a) applies where the jurisdictions in which the Constituent Entity would otherwise be 
treated as being located have a Tax Treaty in force and its relevant provisions have come into effect.  


200. Two outcomes are possible in this case. First, that the relevant Tax Treaty resolves the dual 
residence (for example, by virtue of a provision similar to Article 4(3) of the OECD Model Tax Convention 
(OECD, 2017[1])). In this case, the GloBE Rules follow the outcome of a treaty. This is so irrespective of 
the type of tiebreaker rule contained in the relevant Tax Treaty (for example, a provision resolving dual 
residence in favour of the place of effective management, or resolving dual residence by virtue of an 
agreement reached between the two competent authorities). 


201. Second, that the relevant Tax Treaty does not resolve the dual residence (for example, the 
procedure to reach the agreement has not been initiated, no agreement has been reached between the 
competent authorities or where the tiebreaker rule says that the Constituent Entity shall not be treated as 
a resident of either of the jurisdictions for purposes of the treaty). In these cases, Article 10.3.4 (b) applies 
as if there was no applicable Tax Treaty in force.  


No Applicable Tax Treaty in force 


202. Article 10.3.4(b) deals with cases where a Tax Treaty does not apply (whether there is no Tax 
Treaty in force, or because the provisions of the Tax Treaty did not apply or did not resolve the dual 
residence). It provides a cascading set of rules to resolve the location of the Constituent Entity.  


203. The starting point is that Article 10.3.4(b)(i) provides that the Constituent Entity shall be located in 
the jurisdiction where it paid the greater amount of Covered Taxes for the fiscal year. This rule compares 
only the amount of Covered Taxes paid in the jurisdictions where the Constituent Entity would otherwise 
be located. It does not take into account any foreign taxes paid outside those jurisdictions (including 
withholding taxes), including those that have benefited from a foreign tax credit in those jurisdictions. 
Furthermore, Article 10.3.4(b)(i) does not take into account taxes paid in accordance with CFC Tax 
Regime.  


204. Article 10.3.4(b)(i) compares “taxes paid” for the Fiscal Year of the MNE Group. For this purpose, 
“taxes paid” refer to the Covered Taxes that are paid or due to be paid in each jurisdiction for a particular 
Fiscal Year. The information is taken from the tax returns that the Entity files or will file in each jurisdiction. 
Where the taxable year is different to the Fiscal Year, then the amount of taxes should be prorated and 
assigned to the number of months that correspond to the Fiscal Year. For instance, a Constituent Entity 
paid 120 of taxes for the first taxable year and 60 for the second taxable year. The taxable year runs from 
July 1 to June 30. The Fiscal Year equals the calendar year. In this case, the Fiscal Year runs between 
two taxable years. The amount of tax paid for the Fiscal Year is 90 [(120/12)6 + (60/12)6].  
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205.  If the amount of Covered Taxes paid in both jurisdictions is the same or zero, then Article 
10.3.4(b)(ii) provides that the Constituent Entity shall be located where it has the greater amount of 
Substance-based Income Exclusion, computed on an entity basis, in accordance with Article 5.3. This 
subdivision requires a special computation for purposes of determination of the location of the Constituent 
Entity, because ordinarily the computation under Chapter 5 would be on a jurisdiction basis, rather than on 
a standalone entity basis.  


206. If neither of these two criteria resolve the conflict, then Article 10.3.4(b)(iii) provides that the 
Constituent Entity shall be considered as stateless. This is the case unless it is the UPE of the MNE Group, 
in which case it shall be located in the jurisdiction where it was created.  


More than two jurisdictions involved  


207. Article 10.3.4 also applies to cases where a Constituent Entity is considered to be located in more 
than two jurisdictions. First, to the extent that there are tax treaties that apply between the relevant 
jurisdictions, the provisions of those treaties would apply as per paragraph (a). Thereafter, if the issue has 
not been fully resolved by the application of the relevant treaties, then paragraph (b) will apply.  


Article 10.3.5 


208. The tie-breaker rule in Article 10.3.4 can result in locating a Parent Entity in a jurisdiction where it 
would not be subject to apply a Qualified IIR. Under these circumstances, Article 10.3.5 derogates from 
the outcomes under Article 10.3.4 and allows the other jurisdiction to impose its Qualified IIR on such a 
Parent Entity. Article 10.3.5 does not change the jurisdiction where the Constituent Entity is located for 
purposes of computation of the ETR and Top-up Tax. It only allows the other jurisdiction to apply a Qualified 
IIR.  


209. The operation of Article 10.3.5 may be restricted by the application of a Tax Treaty. Where the 
result of the application of the tiebreaker rule in a Tax Treaty is that the Constituent Entity is resident in 
one jurisdiction, but not resident in the other, then under the terms of that treaty (provisions equivalent to 
Articles 7 or 21 of the OECD Model Tax Convention (OECD, 2017[1])), that second jurisdiction may not be 
permitted to tax the Constituent Entity as its resident, including applying the IIR. Where, the tiebreaker rule 
in the Tax Treaty follows or is similar to Article 4(3) of the 2017 OECD Model Tax Convention (which 
requires an agreement between the competent authorities) such an agreement could provide that it does 
not restrict a jurisdiction from applying a Qualified IIR where the other jurisdiction has not adopted a 
Qualified IIR. Alternatively, if no Competent Authority Agreement has been reached and the Constituent 
Entity is not entitled to any relief or exemption from tax, then nothing restricts the other jurisdiction (under 
the GloBE tiebreaker rule) from applying the GloBE Rules. In this case, such restriction would not apply 
because the Tax Treaty would not be prohibiting the application of the GloBE Rules and therefore, Article 
10.3.5 still applies.  


Article 10.3.6  


210. Article 10.3.6 refers to the case where an Entity changes its location during a Fiscal Year. In these 
cases, Article 10.3.6 states that it should be located in the jurisdiction of departure for that Fiscal Year. For 
the next Fiscal Year, the Entity would be located in the jurisdiction of arrival. 
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION


on the proposal for a Council directive on ensuring a global minimum level of taxation 
for multinational groups in the Union
(COM(2021)0823 – C9-0040/2022 – 2021/0433(CNS))


(Special legislative procedure – consultation)


The European Parliament,


– having regard to the Commission proposal to the Council (COM(2021)0823),


– having regard to Article 115 of the Treaty on the Functioning of the European Union, 
pursuant to which the Council consulted Parliament (C9-0040/2022),


– having regard to Rule 82 of its Rules of Procedure,


– having regard to the report of the Committee on Economic and Monetary Affairs 
(A9-0000/2022),


1. Approves the Commission proposal as amended;


2. Calls on the Commission to alter its proposal accordingly, in accordance with 
Article 293(2) of the Treaty on the Functioning of the European Union;


3. Calls on the Council to notify Parliament if it intends to depart from the text approved 
by Parliament;


4. Asks the Council to consult Parliament again if it intends to substantially amend the 
Commission proposal;


5. Instructs its President to forward its position to the Council, the Commission and the 
national parliaments.


Amendment 1


Proposal for a directive
Recital 5


Text proposed by the Commission Amendment


(5) It is necessary to lay down rules in 
order to establish an efficient and coherent 
framework for the global minimum level of 
taxation at Union level. The framework 
creates a system of two interlocked rules, 
together referred to as the GloBE rules, 
through which an additional amount of tax 
called a top-up tax should be collected each 


(5) It is necessary to lay down rules in 
order to establish an efficient and coherent 
framework for the global minimum level of 
taxation at Union level. The framework 
creates a system of two interlocked rules, 
together referred to as the GloBE rules, 
through which an additional amount of tax 
called a top-up tax should be collected each 
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time that the effective tax rate (ETR) of an 
MNE in a given jurisdiction is below the 
15 %. In such case, the jurisdiction is 
considered to be low-taxed. Those two 
rules are called the Income Inclusion Rule 
(IIR) and the Undertaxed Payment Rule 
(UTPR). Under this system, the parent 
entity of an MNE located in a Member 
State has the obligation to apply the IIR to 
its share of top-up tax relating to any entity 
of the group that is low-taxed, whether this 
is located within or outside the Union. The 
UTPR should act as a backstop to the IIR 
through a reallocation of any residual 
amount of top-up tax in cases where not 
the entire amount of top-up tax relating to 
low-taxed entities could be collected by 
parent entities through the application of 
the IIR.


time that the effective tax rate (ETR) of an 
MNE in a given jurisdiction is below the 
21 %. In such case, the jurisdiction is 
considered to be low-taxed. Those two 
rules are called the Income Inclusion Rule 
(IIR) and the Undertaxed Payment Rule 
(UTPR). Under this system, the parent 
entity of an MNE located in a Member 
State has the obligation to apply the IIR to 
its share of top-up tax relating to any entity 
of the group that is low-taxed, whether this 
is located within or outside the Union. The 
UTPR should act as a backstop to the IIR 
through a reallocation of any residual 
amount of top-up tax in cases where not 
the entire amount of top-up tax relating to 
low-taxed entities could be collected by 
parent entities through the application of 
the IIR.


Or. en


Amendment 2


Proposal for a directive
Recital 7


Text proposed by the Commission Amendment


(7) While it is necessary to ensure that 
tax avoidance practices are discouraged, 
adverse impacts on smaller MNEs in the 
internal market should be avoided. For this 
purpose, this Directive should only apply 
to entities located in the Union that are 
members of MNE groups or large-scale 
domestic groups that meet the annual 
threshold of at least EUR 750 000 000 of 
consolidated revenue. This threshold would 
be consistent with the threshold of existing 
international tax rules such as the country-
by-country reporting rules9 . Entities within 
the scope of this Directive are referred to 
as constituent entities. Certain entities 
should be excluded from the scope based 
on their particular purpose and status. 
Excluded entities would be those that are 


(7) While it is necessary to ensure that 
tax avoidance practices are discouraged, 
adverse impacts on smaller MNEs in the 
internal market should be avoided. For this 
purpose, this Directive should only apply 
to entities located in the Union that are 
members of MNE groups or large-scale 
domestic groups that meet the annual 
threshold of at least EUR 750 000 000 of 
consolidated revenue. This threshold would 
be consistent with the threshold of existing 
international tax rules such as the country-
by-country reporting rules9 . However, 
flexibility should be provided for Member 
States who are willing to apply the GloBE 
Model Rules to smaller entities, while 
ensuring coherence within the internal 
market. Entities within the scope of this 
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not profit-driven and perform activities in 
the general interest and which are, for these 
reasons, not likely to be subject to tax in 
the Member State in which they are 
located. In order to protect those specific 
interests, it is necessary to exclude from 
the scope of the Directive governmental 
entities, international organisations, non-
profit organisations and pension funds 
from the scope of this Directive. 
Investment funds and real estate 
investment vehicles should also be 
excluded from the scope when they are at 
the top of the ownership chain, since, for 
those so-called flow-through entities, the 
income earned is taxed at the level of the 
owners.


Directive are referred to as constituent 
entities. Certain entities should be excluded 
from the scope based on their particular 
purpose and status. Excluded entities 
would be those that are not profit-driven 
and perform activities in the general 
interest and which are, for these reasons, 
not likely to be subject to tax in the 
Member State in which they are located. In 
order to protect those specific interests, it is 
necessary to exclude governmental entities, 
international organisations and non-profit 
organisations from the scope of this 
Directive.


__________________ __________________
9 Council Directive (EU) 2016/881 of 25 
May 2016 amending Directive 2011/16/EU 
as regards mandatory automatic exchange 
of information in the field of taxation, OJ L 
146/8 (3 Jun. 2016) [DAC 4].


9 Council Directive (EU) 2016/881 of 25 
May 2016 amending Directive 2011/16/EU 
as regards mandatory automatic exchange 
of information in the field of taxation, OJ L 
146/8 (3 Jun. 2016) [DAC 4].


Or. en


Amendment 3


Proposal for a directive
Recital 12


Text proposed by the Commission Amendment


(12) The ETR of an MNE group in each 
jurisdiction where it carries out activities or 
of a large-scale domestic group should be 
compared to the agreed minimum tax rate 
of 15 % in order to determine whether the 
MNE group or large-scale domestic group 
is liable to pay a top-up tax and 
consequently should apply the IIR or the 
UTPR. The minimum tax rate of 15 % 
agreed by the OECD/G20 Inclusive 
Framework on BEPS reflects a balance 
amongst corporate tax rates worldwide. In 
cases where the ETR of an MNE group 


(12) The ETR of an MNE group in each 
jurisdiction where it carries out activities or 
of a large-scale domestic group should be 
compared to the agreed minimum tax rate 
of 21 % in order to determine whether the 
MNE group or large-scale domestic group 
is liable to pay a top-up tax and 
consequently should apply the IIR or the 
UTPR. The minimum tax rate of 15% 
agreed by the OECD/G20 Inclusive 
Framework on BEPS reflects a balance 
and a minimum standard amongst 
corporate tax rates worldwide. In cases 
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falls below the minimum tax rate in a given 
jurisdiction, the top-up tax should be 
allocated to the entities in the MNE group 
that are liable to pay the tax in accordance 
with the application of the IIR and the 
UTPR, in order to comply with the 
globally agreed minimum effective rate of 
15 %. In cases where the ETR of a large-
scale domestic group falls below the 
minimum tax rate, the UPE at the top of 
the large-scale domestic group should 
apply the IIR in respect of its low-taxed 
constituent entities, in order to ensure that 
such group is liable to pay tax at an 
effective minimum rate of 15 %.


where the ETR of an MNE group falls 
below the minimum tax rate in a given 
jurisdiction, the top-up tax should be 
allocated to the entities in the MNE group 
that are liable to pay the tax in accordance 
with the application of the IIR and the 
UTPR, in order to comply with the 
globally agreed minimum effective rate of 
15 % or the minimum effective rate of 
21% agreed at Union level. In cases where 
the ETR of a large-scale domestic group 
falls below the minimum tax rate, the UPE 
at the top of the large-scale domestic group 
should apply the IIR in respect of its low-
taxed constituent entities, in order to ensure 
that such group is liable to pay tax at an 
effective minimum rate as defined by the 
relevant jurisdiction.


Or. en


Amendment 4


Proposal for a directive
Recital 13


Text proposed by the Commission Amendment


(13) In order to allow Member States to 
benefit from the top-up tax revenues 
collected on their low-taxed constituent 
entities located in their territory, Member 
States should be able to elect to apply a 
domestic top-up tax system. Constituent 
entities of an MNE group that are located 
in a Member State which has elected to 
implement rules equivalent to the IIR and 
the UTPR in their own domestic tax system 
should pay the top-up tax to this Member 
State. While leaving Member States some 
flexibility in the technical implementation 
of the domestic top-up tax system, such 
system should ensure the minimum 
effective taxation of the qualifying income 
or loss of the constituent entities in the 
same, or in an equivalent manner, to the 


(13) In order to allow Member States to 
benefit from the top-up tax revenues 
collected on their low-taxed constituent 
entities located in their territory, Member 
States should have the option to apply a 
domestic top-up tax system. Constituent 
entities of an MNE group that are located 
in a Member State which has elected to 
implement rules equivalent to the IIR and 
the UTPR in their own domestic tax system 
should pay the top-up tax to this Member 
State. While leaving Member States some 
flexibility in the technical implementation 
of the domestic top-up tax system, such 
system should ensure the minimum 
effective taxation of the qualifying income 
or loss of the constituent entities in the 
same, or in an equivalent manner, to the 
IIR and UTPR of this Directive. Given the 
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IIR and UTPR of this Directive. risks of circumvention related to the 
effective collection of the domestic top-up 
tax, the monitoring of measures that aim 
to compensate for the potential increase 
in corporate income tax should be 
ensured via an update of the Notice on the 
application of the State aid rules to 
measures relating to direct business 
taxation as well as via the Code of 
Conduct Group on Business Taxation. 
The Commission should provide 
assistance in that regard.


Or. en


Amendment 5


Proposal for a directive
Recital 14


Text proposed by the Commission Amendment


(14) To ensure a proportionate approach, 
this exercise should take into consideration 
certain specific situations in which BEPS 
risks are reduced. Therefore, the Directive 
should include a substance carve-out based 
on the costs associated with employees and 
the value of tangible assets in a given 
jurisdiction. This would allow to address, 
to a certain extent, situations where an 
MNE group or a large-scale domestic 
group carries out economic activities which 
require material presence in a low-taxed 
jurisdiction as in such case BEPS practices 
would be unlikely to flourish. The specific 
case of MNE groups that are at the first 
stages of their international activity should 
also be considered in order not to 
discourage the development of cross-
border activities for MNE groups that 
benefit from low taxation in their domestic 
jurisdiction where they are predominantly 
operating. Thus, the low-taxed domestic 
activities of such groups should be 
excluded from the application of the rules 
for a transitional period of five years, and 


(14) To ensure a proportionate approach, 
this exercise should take into consideration 
certain specific situations in which BEPS 
risks are reduced. Therefore, the Directive 
should include a substance carve-out based 
on the costs associated with employees and 
the value of tangible assets in a given 
jurisdiction. This would allow to address, 
to a certain extent, situations where an 
MNE group or a large-scale domestic 
group carries out economic activities which 
require material presence in a low-taxed 
jurisdiction as in such case BEPS practices 
would be unlikely to flourish. The specific 
case of MNE groups that are at the first 
stages of their international activity should 
also be considered in order not to 
discourage the development of cross-
border activities for MNE groups that 
benefit from low taxation in their domestic 
jurisdiction where they are predominantly 
operating. Thus, the low-taxed domestic 
activities of such groups should be 
excluded from the application of the rules 
for a transitional period of three years, and 
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provided that the MNE group does not 
have constituent entities in more than six 
other jurisdictions. In order to ensure equal 
treatment for large-scale domestic groups, 
the income from the activities of such 
groups should also be excluded for a 
transitional period of five years.


provided that the MNE group does not 
have constituent entities in more than two 
other jurisdictions. In order to ensure equal 
treatment for large-scale domestic groups, 
the income from the activities of such 
groups should also be excluded for a 
transitional period of three years.


Or. en


Amendment 6


Proposal for a directive
Recital 15


Text proposed by the Commission Amendment


(15) Due to its highly volatile nature 
and the long economic cycle of this 
industry, the shipping sector is 
traditionally subject to alternative or 
supplementary taxation regimes in 
Member States. To avoid undermining 
that policy rationale and allow Member 
States to continue applying a specific tax 
treatment to the shipping sector in line 
with international practice and State aid 
rules, shipping income should be 
excluded from the system.


deleted


Or. en


Amendment 7


Proposal for a directive
Recital 16 a (new)


Text proposed by the Commission Amendment


(16a) The application of this Directive to 
MNE Groups and large scale domestic 
groups that fall within its scope could give 
rise to distortions resulting from the 
existence of distribution tax systems, and 
require a transitional period of two years 
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before the minimum tax rate is applied to 
profit falling under such systems. The 
impact of the transitional period should 
be reassessed five years after the entry 
into force of this Directive.


Or. en


Amendment 8


Proposal for a directive
Recital 17


Text proposed by the Commission Amendment


(17) The application of the rules of this 
Directive to MNE groups and large-scale 
domestic groups that fall within its scope 
for the first time could give rise to 
distortions resulting from the existence of 
tax attributes, including losses from prior 
fiscal years, or from timing differences, 
and require transitional rules to eliminate 
such distortions. A gradual decrease of 
the rates for the payroll and the tangible 
assets carve-outs over ten years should 
also apply to allow a smooth transition to 
the new tax system.


deleted


Or. en


Amendment 9


Proposal for a directive
Recital 18


Text proposed by the Commission Amendment


(18) For an efficient application of the 
system, it is crucial that procedures are 
coordinated at a group level. It will be 
necessary to operate a system ensuring the 
unobstructed flow of information within 
the MNE group and towards tax 
administrations where constituent entities 


(18) For an efficient application of the 
system, it is crucial that procedures are 
coordinated at a group level. It will be 
necessary to operate a system ensuring the 
unobstructed flow of information within 
the MNE group and towards tax 
administrations where constituent entities 
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are located. The primary responsibility of 
filing the information return should lie on 
the constituent entity itself. A waiver of 
such responsibility should however apply 
where the MNE group has designated 
another entity to file and share the 
information return. It could be either a 
local entity or an entity from another 
jurisdiction that has a competent authority 
agreement in place with the Member State 
of the constituent entity. In the first twelve-
months after its entry into force, the 
Commission should review this Directive 
in line with the agreement reached by the 
Inclusive Framework on filing 
requirements under the GloBE 
implementation framework. Considering 
the compliance adjustments that this 
system requires, groups that fall within the 
scope of this Directive for the first time 
should be granted a period of 18 months to 
comply with the information requirements.


are located. The primary responsibility of 
filing the information return should lie on 
the constituent entity itself. A waiver of 
such responsibility should however apply 
where the MNE group has designated 
another entity to file and share the 
information return. It could be either a 
local entity or an entity from another 
jurisdiction that has a competent authority 
agreement in place with the Member State 
of the constituent entity. In the first twelve-
months after its entry into force, the 
Commission should review this Directive, 
via relevant delegated acts, in line with the 
agreement reached by the Inclusive 
Framework on filing requirements under 
the GloBE implementation framework. 
Considering the compliance adjustments 
that this system requires, groups that fall 
within the scope of this Directive for the 
first time should be granted a period of 18 
months to comply with the information 
requirements.


Or. en


Amendment 10


Proposal for a directive
Recital 19


Text proposed by the Commission Amendment


(19) Considering the benefits of 
transparency in the field of tax, it is 
encouraging that a significant amount of 
information will be filed with the tax 
authorities in all the participating 
jurisdictions. MNE groups within the scope 
of this Directive should be obliged to 
provide comprehensive and detailed 
information on their profits and effective 
tax rate in every jurisdiction where they 
have constituent entities. Such extensive 
reporting could be expected to increase 
transparency.


(19) Considering the benefits of 
transparency in the field of tax, it is 
encouraging that a significant amount of 
information will be filed with the tax 
authorities in all the participating 
jurisdictions. MNE groups within the scope 
of this Directive should be obliged to 
provide comprehensive and detailed 
information on their profits and effective 
tax rate in every jurisdiction where they 
have constituent entities. Such extensive 
reporting could be expected to increase 
transparency. More transparency in 
financial disclosure results in benefits for 
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tax administration and more tax certainty 
for taxpayers. In that context, Council 
Directive 2011/16/EU1a will play a role in 
facilitating the implementation of this 
Directive and the future revision of 
Directive 2011/16/EU will be subject to an 
impact assessment to be carried out before 
31 December 2022.
___________
1a Council Directive 2011/16/EU of 15 
February 2011 on administrative 
cooperation in the field of taxation and 
repealing Directive 77/799/EEC (OJ L 64, 
11.3.2011, p. 1).


Or. en


Amendment 11


Proposal for a directive
Recital 20


Text proposed by the Commission Amendment


(20) The effectiveness and fairness of 
the global minimum tax reform heavily 
relies on its worldwide implementation. It 
will thus be vital that all major trading 
partners of the Union apply either a 
qualified IIR or an equivalent set of rules 
on minimum taxation. In this context, and 
in support of legal certainty and efficiency 
of the global minimum tax rules, it is 
important to further delineate the 
conditions under which the rules 
implemented in a third country jurisdiction 
which will not transpose the rules of the 
global agreement can be granted 
equivalence to a qualified IIR. To this end, 
this Directive should provide for an 
assessment, by the Commission, of the 
equivalence criteria based on certain 
parameters together with a listing of third 
country jurisdictions that meet the 
equivalence criteria. This list would be 
modified, through a delegated act, 


(20) The effectiveness and fairness of 
the global minimum tax reform heavily 
relies on its worldwide implementation. It 
will thus be vital that all major trading 
partners of the Union apply either a 
qualified IIR or an equivalent set of rules 
on minimum taxation. In this context, and 
in support of legal certainty and efficiency 
of the global minimum tax rules, it is 
important to further delineate the 
conditions under which the rules 
implemented in a third country jurisdiction 
which will not transpose the rules of the 
global agreement can be granted 
equivalence to a qualified IIR. To this end, 
this Directive should provide for a first 
assessment, by the Commission, of the 
equivalence criteria based on certain 
parameters together with a listing of third 
country jurisdictions that meet the 
equivalence criteria by the end of 2023. 
This list would be modified, through a 
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following any subsequent assessment of 
the legal framework implemented by a 
third country jurisdiction in its domestic 
law.


delegated act, following any subsequent 
assessment of the legal framework 
implemented by a third country jurisdiction 
in its domestic law.


Or. en


Amendment 12


Proposal for a directive
Recital 21 a (new)


Text proposed by the Commission Amendment


(21a) The GloBE Model Rules are likely 
to be modified, , in particular the rules 
relating to safe harbours that aim to 
simplify filing requirements for 
constituent entities, for which this 
Directive should ensure the adequate 
safeguard for control. Therefore, the 
power to adopt acts in accordance with 
Article 290 of the Treaty on the 
Functioning of the European Union 
should be delegated to the Commission to 
ensure this Directive remains aligned with 
the international commitments of Member 
States. .


Or. en


Amendment 13


Proposal for a directive
Recital 23 a (new)


Text proposed by the Commission Amendment


(23a) A review clause is introduced in 
this Directive in order to assess and 
reconsider certain exemptions and 
derogations, in particular regarding 
distribution tax systems and substance-
based income exclusion, the relevance of 
the threshold for MNE Group and large-
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scale domestic firms in scope and the 
impact on tax revenues on developing 
countries. A review clause would be an 
opportunity to integrate further 
modification of the GloBE Model rules 
into EU law if necessary.


Or. en


Amendment 14


Proposal for a directive
Article 2 – paragraph 1


Text proposed by the Commission Amendment


1. This Directive shall apply to 
constituent entities located in the Union 
that are members of an MNE group or a 
large-scale domestic group which has an 
annual revenue of EUR 750 000 000 or 
more in its consolidated financial 
statements in at least two of the last four 
consecutive fiscal years.


1. This Directive shall apply to 
constituent entities located in the Union 
that are members of an MNE group or a 
large-scale domestic group which has an 
annual revenue of EUR 750 000 000 or 
more in its consolidated financial 
statements in at least two of the last four 
consecutive fiscal years. Member States 
may also apply this Directive to MNE 
groups whose ultimate parent entity is tax 
resident in the Member State concerned 
or to large-scale domestic groups which 
have annual revenues above a nationally 
defined lower threshold.


Or. en


Amendment 15


Proposal for a directive
Article 3 – paragraph 1 – point 12


Text proposed by the Commission Amendment


(12) ‘minimum tax rate’ means fifteen 
percent (15 %);


(12) ‘minimum tax rate’ means twenty-
one percent (21 %);


Or. en
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Amendment 16


Proposal for a directive
Article 3 – paragraph 1 – point 32 – point a


Text proposed by the Commission Amendment


(a) a refundable tax credit designed in 
such a way that it is payable as a cash 
payment or a cash equivalent to a 
constituent entity within four years from 
the date when the constituent entity is 
entitled to receive the refundable tax credit 
under the laws of the jurisdiction granting 
the credit; or


(a) a refundable tax credit designed in 
such a way that it is payable as a cash 
payment or a cash equivalent to a 
constituent entity within two years from the 
date when the constituent entity is entitled 
to receive the refundable tax credit under 
the laws of the jurisdiction granting the 
credit; or


Or. en


Amendment 17


Proposal for a directive
Article 3 – paragraph 1 – point 32 – point b


Text proposed by the Commission Amendment


(b) if the tax credit is refundable in 
part, the portion of the refundable tax 
credit that is payable as a cash payment or 
a cash equivalent to a constituent entity 
within four years from the date when the 
constituent entity is entitled to receive the 
partial refundable tax credit;


(b) if the tax credit is refundable in 
part, the portion of the refundable tax 
credit that is payable as a cash payment or 
a cash equivalent to a constituent entity 
within two years from the date when the 
constituent entity is entitled to receive the 
partial refundable tax credit;


Or. en


Amendment 18


Proposal for a directive
Article 4 – paragraph 1 – introductory part


Text proposed by the Commission Amendment


A constituent entity other than a flow-
through entity shall be deemed to be 


A constituent entity other than a flow-
through entity shall be deemed to be 
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located in the jurisdiction where it is 
considered as resident for tax purposes 
based on its place of management, place of 
creation or similar criteria.


located in the jurisdiction where it is 
considered as resident for tax purposes 
based on its place of effective management, 
namely the place where key management 
and commercial decisions that are 
necessary for the conduct of business are 
taken, place of creation or similar criteria.


Or. en


Amendment 19


Proposal for a directive
Article 4 a (new)


Text proposed by the Commission Amendment


Article 4a
Anti-avoidance rules


1. For the purposes of calculating the 
top-up tax to be levied under this 
Directive, a Member State shall disregard 
an arrangement or a series of 
arrangements which, having been put in 
place for the essential purpose of 
obtaining a tax advantage that defeats the 
object or purpose of this Directive, are not 
genuine, having regard to all relevant 
facts and circumstances. An arrangement 
may comprise more than one step or part.
2. For the purposes of paragraph 1, 
an arrangement or a series or 
arrangements, shall be regarded as non-
genuine where they are not put in place 
for valid commercial reasons that reflect 
economic reality.


Or. en


Amendment 20


Proposal for a directive
Article 10 – paragraph 3
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Text proposed by the Commission Amendment


3. Where the amount of qualified 
domestic top-up tax taken into 
consideration in the computation of the 
jurisdictional top-up tax in accordance with 
Article 26 for a fiscal year has not been 
fully paid within the three following fiscal 
years, the amount of domestic top-up tax 
that was not paid shall be added to the 
jurisdictional top-up tax computed in 
accordance with Article 26(3).


3. Where the amount of qualified 
domestic top-up tax taken into 
consideration in the computation of the 
jurisdictional top-up tax in accordance with 
Article 26 for a fiscal year has not been 
fully paid within the following fiscal year, 
the amount of domestic top-up tax that was 
not paid shall be added to the jurisdictional 
top-up tax computed in accordance with 
Article 26(3).


Or. en


Amendment 21


Proposal for a directive
Article 13 – paragraph 8 a (new)


Text proposed by the Commission Amendment


8a. The Commission may, by means of 
implementing acts, further specify the 
meaning of the terms used in paragraphs 
5 and 6.
Those implementing acts shall be adopted 
in accordance with the examination 
procedure referred to in Article 52a. 


Or. en


Amendment 22


Proposal for a directive
Article 13 – paragraph 8 b (new)


Text proposed by the Commission Amendment


8b. The Commission is empowered to 
adopt delegated acts in accordance with 
Article 52 in order to modify the formula 
of paragraph 5, so as to accommodate for 
a corresponding change of the GloBE 
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Model Rules.


Or. en


Amendment 23


Proposal for a directive
Article 16


Text proposed by the Commission Amendment


[...] deleted


Or. en


Amendment 24


Proposal for a directive
Article 19 – paragraph 1 – point c


Text proposed by the Commission Amendment


(c) taxes imposed in lieu of a generally 
applicable corporate income tax; and


(c) taxes imposed in lieu of a generally 
applicable corporate income tax, 
understood as alternatives to corporate 
income tax; and


Or. en


Amendment 25


Proposal for a directive
Article 21 – paragraph 7 – introductory part


Text proposed by the Commission Amendment


A deferred tax liability that is not paid or 
reversed within the five subsequent fiscal 
years shall be recaptured to the extent it 
was taken into account in the total deferred 
tax adjustment amount of a constituent 
entity.


A deferred tax liability that is not paid or 
reversed within the three subsequent fiscal 
years shall be recaptured to the extent it 
was taken into account in the total deferred 
tax adjustment amount of a constituent 
entity.
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Or. en


Amendment 26


Proposal for a directive
Article 21 – paragraph 7 – subparagraph 2


Text proposed by the Commission Amendment


The amount of the recaptured deferred tax 
liability determined for the fiscal year shall 
be treated as a reduction to the covered tax 
of the fifth preceding fiscal year and the 
effective tax rate and top-up tax of such 
fiscal year shall be recomputed in 
accordance with Article 28(1).


The amount of the recaptured deferred tax 
liability determined for the fiscal year shall 
be treated as a reduction to the covered tax 
of the third preceding fiscal year and the 
effective tax rate and top-up tax of such 
fiscal year shall be recomputed in 
accordance with Article 28(1).


Or. en


Amendment 27


Proposal for a directive
Article 21 – paragraph 8 – point c


Text proposed by the Commission Amendment


(c) research and development 
expenses;


deleted


Or. en


Amendment 28


Proposal for a directive
Article 21 – paragraph 8 a (new)


Text proposed by the Commission Amendment


8a. The Commission is empowered to   
adopt delegated acts in accordance with 
Article 52 to amend any of the items to 
which an exception accrual applies under 
paragraph 8, especially in the light of 
future refinements of the GloBE Model 
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Rules.


Or. en


Amendment 29


Proposal for a directive
Article 25 – paragraph 2 – subparagraph 2 – point a


Text proposed by the Commission Amendment


(a) the qualifying income of the 
constituent entities is the sum of the 
qualifying income of all constituent entities 
located in the jurisdiction determined in 
accordance with Chapter III, taking into 
account, where applicable, the 
international shipping income exclusion 
in accordance with Article 16;


(a) the qualifying income of the 
constituent entities is the sum of the 
qualifying income of all constituent entities 
located in the jurisdiction determined in 
accordance with Chapter III, taking into 
account, where applicable;


Or. en


Amendment 30


Proposal for a directive
Article 27 – paragraph 9 a (new)


Text proposed by the Commission Amendment


9a. The Commission may, by means of 
implementing acts, further specify the 
meaning of the terms used in paragraph 
1. Those implementing acts shall be 
adopted in accordance with the 
examination procedure referred to in 
Article 52a.


Or. en


Amendment 31


Proposal for a directive
Article 29 – paragraph 5 a (new)
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Text proposed by the Commission Amendment


5a. The Commission may adopt 
delegated acts in accordance with Article 
52 in order to amend the de minimis 
amounts provided for in paragraph 1, 
especially in the light of future 
refinements of the GloBE Model Rules.


Or. en


Amendment 32


Proposal for a directive
Article 38 – paragraph 5


Text proposed by the Commission Amendment


5. The outstanding balance, if any, of 
the deemed distribution tax recapture 
account at the end of the fourth fiscal year 
after such account was established, shall be 
treated as a reduction to the adjusted 
covered taxes in accordance with Article 
28(1) for the fiscal year in which such 
account was established.


5. The outstanding balance, if any, of 
the deemed distribution tax recapture 
account at the end of the second fiscal year 
after such account was established, shall be 
treated as a reduction to the adjusted 
covered taxes in accordance with Article 
28(1) for the fiscal year in which such 
account was established.


Or. en


Amendment 33


Proposal for a directive
Article 42 – paragraph 1 – point a


Text proposed by the Commission Amendment


(a) ‘designated local entity’ means the 
constituent entity of an MNE group that is 
located in a Member State and has been 
appointed by the other constituent entities 
of the MNE group located in the same 
Member State to file the top-up tax 
information return and submit the 
notifications in accordance with this 


(a) ‘designated local entity’ means the 
constituent entity of an MNE group that is 
located in a Member State and has been 
appointed by the other constituent entities 
of the MNE group located in the same 
Member State to file the top-up tax 
information return and submit the 
notifications in accordance with this 
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Article on their behalf; Article on their behalf. When no 
constituent entity has been appointed by 
other constituent entities of the MNE 
group, the designated local entity in 
charge of filing the top-up tax 
information shall be the largest entity of 
the MNE group located in the same 
Member State in terms of annual 
revenues for the last two consecutive 
years ;


Or. en


Amendment 34


Proposal for a directive
Article 42 – paragraph 7 a (new)


Text proposed by the Commission Amendment


7a. The Council, acting unanimously 
on a proposal from the Commission and 
after obtaining the opinion of the 
European Parliament, shall adopt the 
measures necessary to implement the 
filing obligations under this Directive and 
ensure the necessary exchange of 
information.


Or. en


Amendment 35


Proposal for a directive
Article 46


Text proposed by the Commission Amendment


Article 46 deleted
Transitional relief for the substance-


based income exclusion
1. For the purpose of Article 27(3), 
the value of 5 % shall be replaced with the 
values set out in the following table:
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[...]
2. For the purpose of applying 
Article 27(4), the value of 5 % shall be 
replaced the values set out in the 
following table:
[...]


Or. en


Amendment 36


Proposal for a directive
Article 47 – paragraph 2


Text proposed by the Commission Amendment


2. Where the ultimate parent entity of 
an MNE group is located in a third country 
jurisdiction, the top-up tax due by a 
constituent entity located in a Member 
State in accordance with Article 13(2) shall 
be reduced to zero in the first five years of 
the initial phase of the international activity 
of that MNE group notwithstanding the 
requirements laid down in Chapter V.


2. Where the ultimate parent entity of 
an MNE group is located in a third country 
jurisdiction, the top-up tax due by a 
constituent entity located in a Member 
State in accordance with Article 13(2) shall 
be reduced to zero in the first three years 
of the initial phase of the international 
activity of that MNE group 
notwithstanding the requirements laid 
down in Chapter V.


Or. en


Amendment 37


Proposal for a directive
Article 47 – paragraph 3 – point a


Text proposed by the Commission Amendment


(a) it has constituent entities in no 
more than six jurisdictions; and


(a) it has constituent entities in no 
more than two jurisdictions; and


Or. en
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Amendment 38


Proposal for a directive
Article 47 – paragraph 3 – point b


Text proposed by the Commission Amendment


(b) the sum of the net book value of the 
tangible assets of all the constituent entities 
of the MNE group other than the 
constituent entities located in the reference 
jurisdiction does not exceed EUR 
50 000 000.


(b) the sum of the net book value of the 
tangible assets of all the constituent entities 
of the MNE group other than the 
constituent entities located in the reference 
jurisdiction does not exceed EUR 
40 000 000.


Or. en


Amendment 39


Proposal for a directive
Article 47 – paragraph 4 – introductory part


Text proposed by the Commission Amendment


4. The period of five fiscal years 
referred to in paragraphs 1 and 2 shall start 
from the beginning of the fiscal year in 
which the MNE group falls within the 
scope of this Directive for the first time.


4. The period of three fiscal years 
referred to in paragraphs 1 and 2 shall start 
from the beginning of the fiscal year in 
which the MNE group falls within the 
scope of this Directive for the first time.


Or. en


Amendment 40


Proposal for a directive
Article 50 – paragraph 1


Text proposed by the Commission Amendment


1. The top-up tax due by an ultimate 
parent entity located in a Member State in 
accordance with Article 49 shall be 
reduced to zero in the first five fiscal years, 
starting from the first day of the fiscal year 
in which the large-scale domestic group 
falls within the scope of this Directive for 


1. The top-up tax due by an ultimate 
parent entity located in a Member State in 
accordance with Article 49 shall be 
reduced to zero in the first three fiscal 
years, starting from the first day of the 
fiscal year in which the large-scale 
domestic group falls within the scope of 
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the first time. this Directive for the first time.


Or. en


Amendment 41


Proposal for a directive
Article 50 – paragraph 2


Text proposed by the Commission Amendment


2. For large-scale domestic groups 
that are in scope of this Directive when it 
enters into force, the five-year period 
abovementioned shall start on 1 January 
2023.


deleted


Or. en


Amendment 42


Proposal for a directive
Article 51 – paragraph 1 – point b


Text proposed by the Commission Amendment


(b) it establishes a minimum effective 
tax rate of at least 15 % below which a 
constituent entity is considered as low-
taxed;


(b) it establishes a minimum effective 
tax rate of at least 21 % below which a 
constituent entity is considered as low-
taxed;


Or. en


Amendment 43


Proposal for a directive
Article 52 – paragraph 2


Text proposed by the Commission Amendment


2. The power to adopt delegated acts 
referred to in Article 51(3) shall be 
conferred on the Commission for an 


2. The power to adopt delegated acts 
referred to in Articles 51(3), 13(8b), 21(8a) 
and 29(5a) shall be conferred on the 
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indeterminate period of time from the date 
of entry into force of this Directive.


Commission for an indeterminate period of 
time from the date of entry into force of 
this Directive.


Or. en


Amendment 44


Proposal for a directive
Article 52 – paragraph 3


Text proposed by the Commission Amendment


3. The delegation of power referred to 
in Article 51(3) may be revoked at any 
time by the Council. A decision to revoke 
shall put an end to the delegation of the 
power specified in that decision. It shall 
take effect the day following the 
publication of the decision in the Official 
Journal of the European Union or at a later 
date specified therein. It shall not affect the 
validity of any delegated acts already in 
force.


3. The delegation of power referred to 
in Articles 51(3), 13(8b), 21(8a) and 
29(5a) may be revoked at any time by the 
Council. A decision to revoke shall put an 
end to the delegation of the power 
specified in that decision. It shall take 
effect the day following the publication of 
the decision in the Official Journal of the 
European Union or at a later date specified 
therein. It shall not affect the validity of 
any delegated acts already in force.


Or. en


Amendment 45


Proposal for a directive
Article 52 – paragraph 5


Text proposed by the Commission Amendment


5. A delegated act adopted pursuant to 
Article 51(3) shall enter into force only if 
no objection has been expressed by the 
Council within a period of two months of 
notification of that act to the Council or if, 
before the expiry of that period, the 
Council has informed the Commission that 
it will not object. That period shall be 
extended by two months at the initiative of 
the Council.


5. A delegated act adopted pursuant to 
Articles 51(3), 13(8b), 21(8a) and 29(5a) 
shall enter into force only if no objection 
has been expressed by the Council within a 
period of two months of notification of that 
act to the Council or if, before the expiry of 
that period, the Council has informed the 
Commission that it will not object. That 
period shall be extended by two months at 
the initiative of the Council.
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Amendment 46


Proposal for a directive
Article 52 a (new)


Text proposed by the Commission Amendment


Article 52a


Committee procedure
1. The Commission shall be assisted 
by a committee. That committee shall be a 
committee within the meaning of 
Regulation (EU) No 182/2011.
2. Where reference is made to this 
paragraph, Article 5 of Regulation (EU) 
No 182/2011 shall apply.


Or. en


Amendment 47


Proposal for a directive
Article 53 a (new)


Text proposed by the Commission Amendment


Article 53a
Review


By... [five years after the entry into force 
of this Directive], the Commission shall 
review the application of this Directive 
and report to the Council on its operation. 
The report shall address whether there is 
a need to amend this Directive in light of 
changes and developments in the 
international tax context, in particular 
regarding the implementation of the 
GloBE Model Rules outside the Union 
and the development of other, unilateral 
approaches towards minimum effective 
taxation of MNE groups. The report shall 
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assess the impact of the substance-based 
income inclusion provision, the 
implementation of the optional qualified 
domestic top-up tax and the treatment of 
distribution tax systems on the 
effectiveness of ensuring a minimum 
effective level of taxation. The report shall 
consider the impact of the Directive on the 
revenues of least developing countries and 
shall evaluate the impact of a threshold 
reduction for MNE Groups and large-
scale domestic firms. Where appropriate, 
the report shall be accompanied by a 
legislative proposal.


Or. en


Amendment 48


Proposal for a directive
Article 53 b (new)


Text proposed by the Commission Amendment


Article 53b
Delimitation clause


1. This Directive shall not affect the 
application of domestic or agreement-
based provisions on controlled foreign 
company rules within the meaning of 
Article 7 of Council Directive (EU) 
2016/1164, concerning the right of 
Member States under Article 3 of that 
Directive to adopt provisions aimed at 
safeguarding a higher level of protection 
for domestic corporate tax bases, 
especially where stricter controlled 
foreign company rules follow the 
recommendations of the 2015 Final 
Report on Action 3 of the OECD/G20 
Base Erosion and Profit Shifting Project.
2. This Directive shall not affect the 
application of domestic provisions on 
alternative forms of minimum taxation of 
domestic groups or companies.
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POSTANSCHRIFT  Bundesministerium der Finanzen, 11016 Berlin  


 Nur per E-Mail  
  Oberste Finanzbehörden   der  Länder     nachrichtlich:     Bundeszentralamt für Steuern  


HAUSANSCHRIFT 
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E-MAIL 


DATUM 


Wilhelmstraße 97 
10117 Berlin 
+49 (0) 30 18 682-0 


poststelle@bmf.bund.de 
15. März 2022 


BETREFF Abgrenzung zwischen Geldleistung und Sachbezug; 
Anwendung der Regelungen des § 8 Absatz 1 Satz 2 und 3 und Absatz 2 Satz 11 
zweiter Halbsatz EStG 


BEZUG Erörterung in der Sitzung LSt I/2022 zu TOP 11 
GZ   IV C 5  - S 2334/19/10007 :007  


DOK 2022/0274667 
(bei Antwort bitte GZ und DOK angeben) 


Unter Bezugnahme auf das Ergebnis der Erörterungen mit den obersten Finanzbehörden der 
Länder gelten für die Anwendung der Regelungen des § 8 Absatz 1 Satz 2 und 3 und Absatz 2 
Satz 11 zweiter Halbsatz EStG in der Fassung des Gesetzes zur weiteren steuerlichen Förde-
rung der Elektromobilität und zur Änderung weiterer steuerlicher Vorschriften (BGBl. I 
Seite 2451) unter Berücksichtigung der Bundestags-Drucksache 19/25160 Seite 138 sowie für 
die Anwendung der Urteile des BFH vom 7. Juni 2018 - VI R 13/16 - (BStBl 2019 II 
Seite 371) und vom 4. Juli 2018 - VI R 16/17 - (BStBl 2019 II Seite 373) zur Abgrenzung 
zwischen Geldleistung und Sachbezug die folgenden Grundsätze (Änderungen gegenüber 
dem BMF-Schreiben vom 13. April 2021, BStBl I Seite 624, sind durch Fettschrift 
hervorgehoben): 


1. Überblick über die Regelungen 


In § 8 Absatz 1 Satz 2 EStG ist durch die neue Definition „Zu den Einnahmen in Geld 
gehören“ nun gesetzlich festgeschrieben, dass zweckgebundene Geldleistungen, nachträgliche 
Kostenerstattungen, Geldsurrogate und andere Vorteile, die auf einen Geldbetrag lauten, 
grundsätzlich keine Sachbezüge, sondern Geldleistungen sind. 


www.bundesfinanzministerium.de 
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2 Die BFH-Urteile vom 11. November 2010 (BStBl 2011 II Seite 383, 386 und 389) sowie vom 
7. Juni 2018 (a. a. O.) und vom 4. Juli 2018 (a. a. O.) sind insoweit durch die gesetzlichen 
Regelungen überholt. 


3 In § 8 Absatz 1 Satz 3 EStG werden bestimmte zweckgebundene Gutscheine (einschließlich 
entsprechender Gutscheinkarten, digitaler Gutscheine, Gutscheincodes oder Gutscheinapp-
likationen/-Apps) oder entsprechende Geldkarten (einschließlich Wertguthabenkarten in Form 
von Prepaid-Karten) hingegen als Sachbezug gesetzlich definiert. 
Voraussetzung ist, dass die Gutscheine oder Geldkarten ausschließlich zum Bezug von Waren 
oder Dienstleistungen bei dem Arbeitgeber oder bei einem Dritten berechtigen (zur Abgren-
zung vgl. Rn. 24) und zudem ab dem 1. Januar 2022 die Kriterien des § 2 Absatz 1 
Nummer 10 Zahlungsdiensteaufsichtsgesetz (ZAG) erfüllen (vgl. Rn. 30). Von einer solchen 
Berechtigung zum ausschließlichen Bezug von Waren oder Dienstleistungen ist insbesondere 
nicht auszugehen, wenn der Arbeitnehmer (z. B. aufgrund eines vom Arbeitgeber selbst 
ausgestellten Gutscheins) zunächst in Vorleistung tritt und der Arbeitgeber ihm die Kosten im 
Nachhinein erstattet. In diesen Fällen handelt es sich um eine Geldleistung in Form einer 
nachträglichen Kostenerstattung (vgl. Rn. 20 und 21). 
Bei den vom Arbeitgeber getragenen Gebühren für die Bereitstellung (z. B. Setup-Gebühr) 
und Aufladung von Gutscheinen und Geldkarten handelt es sich nicht um einen zusätzlichen 
geldwerten Vorteil, sondern um eine notwendige Begleiterscheinung betriebsfunktionaler 
Zielsetzungen des Arbeitgebers und damit nicht um Arbeitslohn des Arbeitnehmers. 


4 Die 50 €-Freigrenze (bis 31. Dezember 2021 44 €-Freigrenze) ist bei Gutscheinen und 
Geldkarten im Sinne der Rn. 3 nur dann anwendbar, wenn sie zusätzlich zum ohnehin 
geschuldeten Arbeitslohn gewährt werden (§ 8 Absatz 2 Satz 11 zweiter Halbsatz i. V. m. § 8 
Absatz 4 EStG). Der steuerliche Vorteil ist damit insbesondere im Rahmen von 
Gehaltsverzicht oder -umwandlungen ausgeschlossen. 


2. Sachbezug im Sinne des § 8 Absatz 2 Satz 1 EStG i. V. m. § 8 Absatz 1 Satz 3 EStG 


5 Sachbezüge im Sinne des § 8 Absatz 2 Satz 1 EStG sind alle nicht in Geld bestehenden Ein-
nahmen. Ein Sachbezug im Sinne des § 8 Absatz 2 Satz 1 EStG liegt nicht vor, wenn der 
Arbeitnehmer anstelle des Sachbezugs auch eine Geldleistung verlangen kann, selbst wenn 
der Arbeitgeber die Sache zuwendet (BFH-Urteil vom 4. Juli 2018, a. a. O., Rn. 16). 


Unter diesen Voraussetzungen ist Sachbezug im Sinne des § 8 Absatz 2 Satz 1 EStG 
i. V. m. § 8 Absatz 1 Satz 3 EStG u. a.: 
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6  – die Gewährung von Kranken-, Krankentagegeld- oder Pflegeversicherungsschutz  bei  
Abschluss einer Kranken-, Krankentagegeld- oder Pflegeversicherung und  
Beitragszahlung durch den Arbeitgeber  (BFH-Urteil vom 7.  Juni 2018, a. a.  O.),  
 


7  – die Gewährung von Unfallversicherungsschutz, soweit bei Abschluss einer  freiwilligen  
Unfallversicherung durch den Arbeitgeber der Arbeitnehmer den Versicherungsanspruch 
unmittelbar gegenüber dem Versicherungsunternehmen geltend machen kann, sofern die  
Beiträge nicht nach § 40b Absatz 3 EStG pauschal besteuert werden. Tz. 2.2.1 des BMF-
Schreibens vom 28. Oktober 2009 (BStBl  I Seite 1275) ist insoweit überholt (siehe auch 
Rn. 29, letzter Satz). § 37b Absatz 2 EStG ist anwendbar,  
 


8  – die Gewährung von Papier-Essenmarken  (Essensgutscheine, Restaurantschecks) und 
arbeitstäglichen  Zuschüssen zu Mahlzeiten (sog. digitale Essenmarken); die  
Richtlinienregelung des  R 8.1 Absatz 7 Nummer 4 LStR und die Regelungen des BMF-
Schreibens vom 18. Januar 2019 (BStBl  I Seite 66) bleiben unberührt (§ 8 Absatz 2 
Satz 10 EStG), vgl. auch Rn. 16, 
 


9  – die Gewährung von Gutscheinen oder Geldkarten, die ausschließlich zum Bezug von 
Waren oder Dienstleistungen bei dem Arbeitgeber  oder bei einem Dritten berechtigen  
(zur Abgrenzung vgl. Rn. 24) und zudem  ab dem 1. Januar 2022 (vgl. Rn. 30) unter lohn- 
und einkommensteuerlicher Auslegung die Kriterien des § 2 Absatz 1 Nummer 10 
Buchstabe a  ZAG  erfüllen:  
 
a)  Gutscheine oder Geldkarten, unabhängig von einer Betragsangabe, die berechtigen, 


ausschließlich Waren oder Dienstleistungen vom  Aussteller des Gutscheins aus  
seiner eigenen Produktpalette zu beziehen (BFH-Urteil vom 4.  Juli  2018, a.  a. O., 
Rn. 30); der Sitz des Ausstellers sowie dessen Produktpalette sind insoweit nicht auf  
das  Inland beschränkt oder  


b)  Gutscheine oder Geldkarten, unabhängig von einer Betragsangabe, die berechtigen, 
ausschließlich Waren oder Dienstleistungen aufgrund von Akzeptanzverträgen 
zwischen Aussteller/Emittent und Akzeptanzstellen bei einem begrenzten Kreis von 
Akzeptanzstellen im  Inland zu beziehen (zur Abgrenzung siehe Rn. 23),  


 
10  Ein begrenzter Kreis von Akzeptanzstellen im Sinne der Rn. 9 Buchstabe  b gilt für lohn- 


und einkommensteuerliche Zwecke als erfüllt:  
 
a)  bei städtischen Einkaufs- und Dienstleistungsverbünden im  Inland  oder im  


Internetshop  der jeweiligen Akzeptanzstelle,  
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Seite 4 b) bei Einkaufs- und Dienstleistungsverbünden, die sich auf eine bestimmte inländische 
Region (z. B. mehrere benachbarte Städte und Gemeinden im ländlichen Raum) 
erstrecken, oder im Internetshop der jeweiligen Akzeptanzstelle, 


c) wenn Einkaufs- und Dienstleistungsverbünde im Sinne der Buchstaben a oder b 
auf die – auch bundeslandübergreifend - unmittelbar räumlich angrenzenden 
zweistelligen Postleitzahlen(PLZ)-Bezirke begrenzt werden (dabei werden 
Städte und Gemeinden, die jeweils in zwei PLZ-Bezirke fallen, als ein PLZ-
Bezirk betrachtet); es bestehen keine Bedenken, wenn die Auswahl dieser PLZ-
Bezirke durch den Arbeitnehmer erfolgt oder 


d) aus Vereinfachungsgründen bei Gutscheinen oder Guthabenkarten zum Bezug von 
Waren oder Dienstleistungen von einer bestimmten Ladenkette (einem bestimmten 
Aussteller) in den einzelnen Geschäften im Inland oder im Internetshop dieser 
Ladenkette mit einheitlichem Marktauftritt (z. B. ein Symbol, eine Marke, ein Logo); 
die Art des Betriebs (z. B. eigene Geschäfte, im Genossenschafts- oder 
Konzernverbund, über Agenturen oder Franchisenehmer) ist unerheblich. 
Entsprechendes gilt, wenn sich der Arbeitnehmer vor Hingabe des Gutscheins 
oder vor Aufladung des Guthabens auf die Geldkarte aus verschiedenen Laden-
ketten je eine auswählen kann (zum Zeitpunkt des Zuflusses vgl. Rn. 26), 


Beispiele zu Rn. 9 und 10 


• wiederaufladbare Geschenkkarten für den Einzelhandel, 
• shop-in-shop-Lösungen mit Hauskarte, 
• Tankgutscheine oder -karten eines einzelnen Tankstellenbetreibers zum Bezug von 


Waren oder Dienstleistungen in seiner Tankstelle, 
• von einer bestimmten Tankstellenkette (einem bestimmten Aussteller) ausgegebene 


Tankgutscheine oder -karten zum Bezug von Waren oder Dienstleistungen in den 
einzelnen Tankstellen mit einheitlichem Marktauftritt (z. B. ein Symbol, eine Marke, 
ein Logo); die Art des Betriebs (z. B. eigene Geschäfte, im Genossenschafts- oder 
Konzernverbund, über Agenturen oder Franchisenehmer) ist unerheblich, 


• ein vom Arbeitgeber selbst ausgestellter Gutschein (z. B. Tankgutschein, hierzu zählt 
auch eine Berechtigung zum Tanken), wenn die Akzeptanzstellen (z. B. Tankstelle 
oder Tankstellenkette) aufgrund des Akzeptanzvertrags (z. B. Rahmenvertrag) 
unmittelbar mit dem Arbeitgeber abrechnen, 


• Karten eines Online-Händlers, die nur zum Bezug von Waren oder Dienstleistungen 
aus seiner eigenen Produktpalette (Verkauf und Versand durch den Online-Händler) 
berechtigen, nicht jedoch, wenn sie auch für Produkte von Fremdanbietern (z. B. 
Marketplace) einlösbar sind, 


• Centergutscheine oder Kundenkarten von Shopping-Centern, Malls und Outlet-
Villages, 


• „City-Cards“, Stadtgutscheine 
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12 – die Gewährung von Gutscheinen oder Geldkarten, die ausschließlich zum Bezug von 
Waren oder Dienstleistungen bei dem Arbeitgeber oder bei einem Dritten berechtigen 
(zur Abgrenzung vgl. Rn. 24) und zudem ab dem 1. Januar 2022 (vgl. Rn. 30) unter lohn-
und einkommensteuerlicher Auslegung die Kriterien des § 2 Absatz 1 Nummer 10 
Buchstabe b ZAG erfüllen: 


Gutscheine oder Geldkarten, unabhängig von einer Betragsangabe, die nur berechtigen, 
Waren oder Dienstleistungen ausschließlich aus einer sehr begrenzten Waren- oder 
Dienstleistungspalette zu beziehen; auf die Anzahl der Akzeptanzstellen und den Bezug 
im Inland kommt es deshalb hier nicht an. Nicht ausreichend ist hierfür die alleinige 
Bezugnahme auf eine Händlerkategorie (z. B. sog. Merchant Category Code, MCC). 
Sofern zu einer begrenzten Waren- oder Dienstleistungspalette - wenn auch in 
geringem Maße - Waren oder Dienstleistungen einer anderen Palette angeboten 
werden, sind Rn. 9 bis 11 zu § 2 Absatz 1 Nummer 10 Buchstabe a ZAG zu 
beachten, 


13 Beispiele zu Rn. 12 


Gutscheine oder Geldkarten begrenzt auf 
• den Personennah- und Fernverkehr (z. B. für Fahrberechtigungen, Zugrestaurant, 


Park&Ride-Parkgelegenheiten) einschließlich bestimmter Mobilitätsdienstleistungen 
(z. B. die Nutzung von (Elektro-)Fahrrädern, Car-Sharing, E-Scootern), 


• Kraftstoff, Ladestrom etc. („Alles, was das Auto bewegt“), 
• Fitnessleistungen (z. B. für den Besuch der Trainingsstätten und zum Bezug der dort 


angebotenen Waren oder Dienstleistungen), 
• Streamingdienste für Film und Musik, 
• Zeitungen und Zeitschriften, einschließlich Downloads, 
• Bücher, auch als Hörbücher oder Dateien, einschließlich Downloads, 
• die Behandlung der Person in Form von Hautpflege, Makeup, Frisur und dergleichen 


(sog. Beautykarten), 
• Bekleidung inkl. Schuhe nebst Accessoires wie z. B. Taschen, Schmuck, Kosmetika, 


Düfte (sog. Waren, die der Erscheinung einer Person dienen) 


14 – die Gewährung von Gutscheinen oder Geldkarten, die ausschließlich zum Bezug von 
Waren oder Dienstleistungen bei dem Arbeitgeber oder bei einem Dritten berechtigen 
(zur Abgrenzung vgl. Rn. 24) und zudem ab dem 1. Januar 2022 (vgl. Rn. 30) unter lohn-
und einkommensteuerlicher Auslegung die Kriterien des § 2 Absatz 1 Nummer 10 
Buchstabe c ZAG erfüllen: 







 
   


 
   


 
   


 
   


 
  
 


 
  


 
 


   
 


    
  


 
 


  
 
   


 
  
 


 
 


 
   


   
 


    
 


  


Seite 6 Gutscheine oder Geldkarten, unabhängig von einer Betragsangabe, die nur berechtigen, 
aufgrund von Akzeptanzverträgen zwischen Aussteller/Emittent und Akzeptanzstellen 
Waren oder Dienstleistungen ausschließlich für bestimmte soziale oder steuerliche 
Zwecke im Inland zu beziehen (Zweckkarte); auf die Anzahl der Akzeptanzstellen 
kommt es nicht an. 


15 Nicht um eine Zweckkarte im Sinne des § 2 Absatz 1 Nummer 10 Buchstabe c ZAG 
handelt es sich bei Gutscheinen oder Geldkarten, wenn deren Einsatzbereich für sich 
genommen nicht mehr hinreichend bestimmt eingegrenzt ist. Ein „begünstigter“ sozialer 
oder steuerlicher Zweck in diesem Sinne ist daher insbesondere nicht die Inanspruch-
nahme der 50 €-Freigrenze (bis 31. Dezember 2021 44 €-Freigrenze), der 
Richtlinienregelung des R 19.6 LStR (Aufmerksamkeiten) oder der Pauschalversteuerung 
nach § 37b EStG an sich. 


16 Beispiele zu Rn. 14 


• Verzehrkarten in einer sozialen Einrichtung, Papier-Essenmarken (Essensgutscheine, 
Restaurantschecks) und arbeitstägliche Zuschüsse zu Mahlzeiten (sog. digitale 
Essenmarken), 


• Behandlungskarten für ärztliche Leistungen oder Reha-Maßnahmen, 
• Karten für betriebliche Gesundheitsmaßnahmen (einschließlich betrieblicher 


Gesundheitsleistungen des Arbeitgebers im Sinne des § 3 Nummer 34 EStG) 


17 Ein Abschlag von 4 % nach R 8.1 Absatz 2 Satz 3 LStR ist nicht vorzunehmen, wenn ein 
Gutschein oder eine Geldkarte über einen in Euro lautenden Höchstbetrag hingegeben wird 
(R 8.1 Absatz 2 Satz 4 LStR). 


3. Geldleistung im Sinne des § 8 Absatz 1 Satz 1 und 2 EStG 


Kein Sachbezug, sondern Geldleistung im Sinne des § 8 Absatz 1 Satz 1 und 2 EStG ist u.a.: 


18 – eine Zahlung des Arbeitgebers an den Arbeitnehmer bei Abschluss einer Kranken-, 
Krankentagegeld- oder Pflegeversicherung und Beitragszahlung durch den Arbeitnehmer, 
wenn die Zahlung des Arbeitgebers mit der Auflage verbunden ist, dass der Arbeitnehmer 
mit einem vom Arbeitgeber benannten Unternehmen einen Versicherungsvertrag schließt 
(BFH-Urteil vom 4. Juli 2018, a. a. O.), 
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19  – ein  im Inland gültiges gesetzliches  Zahlungsmittel oder Zahlungen in einer gängigen, frei  


konvertiblen und im  Inland handelbaren ausländischen Währung; dies  gilt nicht für  
Zahlungsmittel (z. B. Sonderprägungen), wenn der übliche Endpreis  am Abgabeort im  
Sinne des § 8 Absatz  2 Satz 1 EStG vom Nennwert abweicht,  
 


20  – eine Zahlung des Arbeitgebers an den Arbeitnehmer anstelle der  geschuldeten Ware oder  
Dienstleistung (zweckgebundene Geldleistungen und nachträgliche Kostenerstattungen);  
R 8.2 Absatz  1 Satz 4 LStR bleibt unberührt, 
 


21  Die Steuerbefreiung des  § 3 Nummer 50 EStG für Beträge, die der Arbeitnehmer vom  
Arbeitgeber erhält, um sie für ihn auszugeben (durchlaufende Gelder) und für Beträge, 
durch die Auslagen des  Arbeitnehmers  für den Arbeitgeber  ersetzt werden (Auslagen-
ersatz), bleibt hiervon unberührt. Besteht ein eigenes  Interesse des Arbeitnehmers an den 
bezogenen Waren oder Dienstleistungen, liegen kein steuerfreier Auslagenersatz und 
auch keine durchlaufenden Gelder im Sinne des § 3 Nummer 50 EStG vor  (R 3.50 
Absatz  1 Satz 3 LStR); von einem eigenen Interesse des Arbeitnehmers an den bezogenen 
Waren oder Dienstleistungen ist auszugehen, wenn die Waren oder  Dienstleistungen für  
den privaten Gebrauch des Arbeitnehmers bestimmt sind.  
 


22  Beispiele zu  Rn. 20 
 
Arbeitnehmer  A hat  gegenüber seinem Arbeitgeber zusätzlich zum ohnehin geschuldeten 
Arbeitslohn einen Anspruch auf Übereignung e ines Fahrrads im Wert von 800 €. 
 
a)  A erhält von seinem Arbeitgeber anstelle des  geschuldeten Fahrrads  einen  Betrag  


von 800 € für den entsprechenden Erwerb.  
 
Die arbeitsvertragliche  Zweckbestimmung f ührt nicht zur Annahme eines  Sach-
bezugs. Es handelt sich um  eine zweckgebundene Geldleistung. § 37b EStG ist nicht  
anwendbar.  
 


b)  A erwirbt das  Fahrrad und erhält von seinem Arbeitgeber nach Vorlage seines  
Kaufbelegs den Betrag von 800 € erstattet.  
 
Die arbeitsvertragliche  Zweckbestimmung f ührt nicht zur Annahme eines  Sach-
bezugs. Es handelt sich um eine nachträgliche Kostenerstattung. § 37b EStG ist nicht  
anwendbar.  
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Beispiel zu Rn. 21  
 
Als Rahmenprogramm  zu einer  Fortbildung wird für die teilnehmenden Arbeit-
nehmer eine Bowling-Veranstaltung durchgeführt.  Teilnehmer A bezahlt die Kosten  
für die Bowling-Bahn sowie sämtliche dort verzehrten Speisen und Getränke. Er 
lässt sich diese Kosten anschließend  über den vom  Arbeitgeber vorgesehenen Aus-
lagenerstattungsprozess erstatten.  
 
Bei der Erstattung der Kosten durch den Arbeitgeber an A handelt es sich – auch 
hinsichtlich  der Erstattung für dessen eigene Teilnahme – um Auslagenersatz im  
Sinne des §  3 Nummer  50 EStG, da er die Ausgaben für Rechnung des  Arbeitgebers  
geleistet hat. Bei den für Rechnung des Arbeitgebers gewährten Leistungen handelt  
es sich bei allen teilnehmenden Arbeitnehmern  – einschließlich A  – um Sachbezüge.  
 


23  – ab dem 1. Januar 2022 (vgl. Rn. 30) die Gewährung von Gutscheinen oder  Geldkarten, 
die unter lohn- und einkommensteuerlicher  Auslegung die  Kriterien des § 2 Absatz 1 
Nummer 10 ZAG  (vgl.  Rn. 9 bis 16) nicht  erfüllen:  
 
Geldsurrogate, wie insbesondere die Gewährung von G eldkarten oder Wertguthaben-
karten in Form von Prepaid-Kreditkarten mit überregionaler Akzeptanz ohne Ein-
schränkungen hinsichtlich der Produktpalette, die  im Rahmen unabhängiger Systeme des  
unbaren Zahlungsverkehrs eingesetzt werden können (BFH-Urteil vom 4.  Juli 2018, 
a.  a. O., Rn. 31). Allein die Begrenzung der Anwendbarkeit von Gutscheinen oder  
Geldkarten auf das  Inland ist für die Annahme eines Sachbezugs nicht ausreichend.  
 


24  – die Gewährung von Gutscheinen oder Geldkarten, die nicht ausschließlich zum Bezug  
von Waren oder Dienstleistungen bei dem Arbeitgeber oder bei einem Dritten 
berechtigen. Stets als Geldleistung zu behandeln sind daher insbesondere Gutscheine oder  
Geldkarten, die  
 
a)  über eine  Barauszahlungsfunktion verfügen. Es ist nicht zu beanstanden, wenn 


verbleibende Restguthaben bis zu einem Euro ausgezahlt  oder auf einen anderen  
Gutschein oder eine andere Geldkarte übertragen werden können; dies gilt auch  
bei einem  monatlichen Wechsel z.  B. der Ladenkette  im Rahmen einer weiteren  
Aufladung eines Guthabens  auf derselben Geldkarte,  


b)  über eine eigene Internationale Bankkontonummer (IBAN)  verfügen,  
c)  für Überweisungen  (z. B. PayPal) verwendet werden können,  
d)  für den Erwerb von Devisen (z. B.  Britisches  Pfund, US-Dollar, Schweizer  Franken)  


oder Kryptowährungen  (z.  B. Bitcoin, Ethereum)  verwendet werden können, 
e)  als generelles  Zahlungsinstrument hinterlegt werden können oder  
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Seite 9 f) ausschließlich berechtigen, sie gegen andere Gutscheine oder Geldkarten einzu-
lösen (z. B. Gutscheinportale), da der alleinige Bezug eines weiteren Gutscheins 
oder einer weiteren Geldkarte kein Bezug von Waren oder Dienstleistungen im 
Sinne des § 8 Absatz 1 Satz 3 EStG ist (vgl. Rn. 3). 
Dies gilt nicht, wenn durch technische Vorkehrungen und in den zur Verwen-
dung kommenden Vertragsvereinbarungen sichergestellt ist, dass 
aa) die Einlösung nur gegen andere Gutscheine oder Geldkarten erfolgen kann, 


die ausschließlich zum Bezug von Waren oder Dienstleistungen bei dem 
Arbeitgeber oder bei einem Dritten berechtigen und die ab dem 1. Januar 
2022 die Kriterien des § 2 Absatz 1 Nummer 10 ZAG erfüllen (vgl. Rn. 30) 
und 


bb) dem Arbeitnehmer das Guthaben erst nach Auswahl des anderen 
Gutscheins oder der anderen Geldkarte zur Verfügung steht (z. B. Auswahl 
vor Freischaltung eines Gutscheincodes oder vor Aufladung des Guthabens 
auf die Geldkarte). 


Beispiele zu Rn. 23 


Arbeitnehmer A erhält im Januar 2022 von seinem Arbeitgeber zusätzlich zum ohnehin 
geschuldeten Arbeitslohn eine Prepaid-Kreditkarte, die monatlich mit 50 € aufgeladen 
wird und mit der er bei über 30 Mio. Akzeptanzstellen weltweit Waren einkaufen kann. 
Auf Grundlage der arbeitsvertraglichen Vereinbarungen ist A aber nur der Erwerb von 
Kraftstoff für seinen Privatwagen erlaubt. 


Die Voraussetzungen der Rn. 9 bis 16 sind nicht erfüllt. Bei der Prepaid-Kreditkarte 
handelt es sich um ein Geldsurrogat im Sinne des § 8 Absatz 1 Satz 2 EStG. Die arbeits-
vertragliche Zweckbestimmung führt nicht zur Annahme eines Sachbezugs. Es handelt 
sich um eine Geldleistung. Die 50 €-Freigrenze ist nicht anwendbar. 


Abwandlung 
Auf Grundlage der arbeitsvertraglichen Vereinbarungen ist A nur der Erwerb von 
Kraftstoff für seinen Dienstwagen erlaubt. 


Es handelt sich nicht um einen Sachbezug, sondern um eine zweckgebundene 
Geldleistung, die nach § 3 Nummer 50 EStG steuerfrei ist. 
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4. Allgemeine lohn- und einkommensteuerliche Regelungen zu Gutscheinen oder 
Geldkarten 


26 Der Zufluss des Sachbezugs erfolgt bei einem Gutschein oder einer Geldkarte, die bei einem 
Dritten einzulösen sind, im Zeitpunkt der Hingabe und bei Geldkarten frühestens im Zeit-
punkt der Aufladung des Guthabens, weil der Arbeitnehmer zu diesem Zeitpunkt einen 
Rechtsanspruch gegenüber dem Dritten erhält (§ 38 Absatz 2 Satz 2 EStG, R 38.2 Absatz 3 
Satz 1 LStR). Der Zufluss des Sachbezugs erfolgt bei einem Gutschein oder einer Geldkarte, 
die beim Arbeitgeber einzulösen sind, im Zeitpunkt der Einlösung (§ 38 Absatz 2 Satz 2 
EStG, R 38.2 Absatz 3 Satz 2 LStR). Die funktionale Begrenzung der Gutscheine und Geld-
karten ist in geeigneter Weise durch technische Vorkehrungen und in den zur Verwendung 
kommenden Vertragsvereinbarungen sicherzustellen. 


27 Die konkrete aufsichtsrechtliche Einordnung einer Geldkarte als Zahlungsdienst oder eine 
Bescheinigung über die aufsichtsrechtliche Erfüllung der Kriterien des § 2 Absatz 1 
Nummer 10 ZAG durch die Bundesanstalt für Finanzdienstleistungsaufsicht (BAFin) ist für 
die Finanzverwaltung nicht bindend (Gesetz zur weiteren Förderung der Elektromobilität und 
zur Änderung weiterer steuerlicher Vorschriften - Bericht des Finanzausschusses des 
Deutschen Bundestages, Bundestags-Drucksache 19/14909 Seite 10). 


28 Die Regelungen dieses BMF-Schreibens gelten nur für die lohn- und einkommensteuerliche 
Auslegung der Kriterien des § 2 Absatz 1 Nummer 10 ZAG. Die diesbezüglichen aufsichts-
rechtlichen Regelungen bleiben hiervon unberührt. 


5.  Anwendung der  50 €-Freigrenze im Sinne des § 8 Absatz 2 Satz 11 EStG bei  
Unfallversicherungen und betrieblicher Altersversorgung  


29 Bei pauschalierungsfähigen Beiträgen für eine Unfallversicherung der Arbeitnehmer im Sinne 
des § 40b Absatz 3 EStG scheidet die Anwendung der 50 €-Freigrenze (bis 31. Dezember 
2021 44 €-Freigrenze) aus (BFH-Urteil vom 26. November 2002, BStBl 2003 II Seite 492). 
Im Rahmen der betrieblichen Altersversorgung führen laufende Beiträge und Zuwendungen 
des Arbeitgebers aus einem bestehenden Dienstverhältnis an einen Pensionsfonds, eine 
Pensionskasse oder für eine Direktversicherung zu Einkünften aus nichtselbständiger Arbeit 
(§ 19 Absatz 1 Satz 1 Nummer 3 EStG). Diese spezialgesetzliche Regelung schließt eine 
Bewertung der entsprechenden Beiträge und Zuwendungen nach § 8 Absatz 2 Satz 1 EStG 
aus (vgl. auch BFH-Urteil vom 7. Juni 2018, a. a. O., Rn. 23). Die 50 €-Freigrenze (bis 
31. Dezember 2021 44 €-Freigrenze) ist daher nicht anwendbar. 
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6. Anwendungszeitraum 


30 Die Grundsätze dieses Schreibens sind ab 1. Januar 2020 anzuwenden. 
Es ist jedoch - abweichend von § 8 Absatz 1 Satz 3 EStG - nicht zu beanstanden, wenn 
Gutscheine und Geldkarten, die ausschließlich zum Bezug von Waren oder Dienstleistungen 
berechtigen (zur Abgrenzung vgl. Rn. 24), jedoch die Kriterien des § 2 Absatz 1 Nummer 10 
ZAG (vgl. Rn. 9 bis 16) nicht erfüllen, noch bis zum 31. Dezember 2021 als Sachbezug 
anerkannt werden. 


Dieses Schreiben ersetzt das BMF-Schreiben vom  13. April 2021 (BStBl I Seite 624) und  
wird im Bundessteuerblatt Teil I veröffentlicht.  


Im Auftrag 


Dieses Dokument wurde elektronisch erstellt und ist ohne Unterschrift gültig. 












Urteil vom 27. Oktober 2021, I R 39/19 
Auslegung der Begriffe "Überführung" bzw. "Übertragung" in § 9 Nr. 1 Satz 5 Nr. 2 GewStG bei Formwechsel


ECLI:DE:BFH:2021:U.271021.IR39.19.0


BFH I. Senat


GewStG § 9 Nr 1 S 5 Nr 2 , UmwStG 2006 § 4 Abs 2 S 3 , UmwStG 2006 § 23 Abs 1 , UmwStG 2006 § 25 S 1 , GewStG § 9 
Nr 1 S 2 , GewStG VZ 2011 


vorgehend FG Köln, 11. Juli 2019, Az: 13 K 2469/17


Leitsätze


Im Rahmen einer normspezifischen Auslegung der Begriffe "Überführung" bzw. "Übertragung" in § 9 Nr. 1 Satz 5 Nr. 2 
GewStG sind die Wertungen des § 4 Abs. 2 Satz 3 UmwStG 2006 einzubeziehen. Liegen die Voraussetzungen des § 4 Abs. 2 
Satz 3 UmwStG 2006 vor, ist für die Frage, wann der betreffende Grundbesitz i.S. des § 9 Nr. 1 Satz 5 Nr. 2 Halbsatz 2 
GewStG in das Betriebsvermögen des aufdeckenden Gewerbebetriebs (als übernehmende Gesellschaft) "überführt" oder 
"übertragen" worden ist, auf den Zeitpunkt abzustellen, zu dem er in das Betriebsvermögen der übertragenden 
Gesellschaft gelangt ist.


Tenor


Die Revision des Beklagten gegen das Urteil des Finanzgerichts Köln vom 11.07.2019 - 13 K 2469/17 wird als 
unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.


Tatbestand


I.


1 Die Klägerin und Revisionsbeklagte (Klägerin) ist eine 2005 zunächst in der Rechtsform einer KG gegründete 
Objektgesellschaft. Ihre Gesellschafter waren seinerzeit die A-GmbH als Komplementärin ohne Einlage und die 
B-GmbH mit einer Kommanditeinlage von ... €. Gesellschaftszweck war der Erwerb, die Errichtung und die Vermietung 
von Grundstücken, Baulichkeiten und Anlagen aller Art sowie zugehöriger Nebengeschäfte. Tatsächlich hatte sie im 
Jahr der Gründung Grundstücke in X (Inland) erworben, Gebäude und Anlagen errichtet und für den Betrieb 
eines ...marktes an eine zum gleichen Konzern gehörende Gesellschaft vermietet. Ausweislich der Bilanzen für die 
Jahre bis 2010 erzielte sie nur Mieterträge aus der Nutzung des entsprechenden Objektes.


2 Mit Gesellschafterbeschluss vom 20.07.2011 wurde die Klägerin in eine GmbH umgewandelt. Steuerlicher 
Übertragungsstichtag war der 31.12.2010, 24:00 Uhr. Bereits vor dem Umwandlungsbeschluss hatte die Klägerin mit 
Notarvertrag vom 14.01.2011 das Objekt in X an einen fremden Dritten veräußert. Der aus dem Verkauf resultierende 
Veräußerungsgewinn in Höhe von ... € ist zwischen den Beteiligten unstreitig und wurde in der Buchführung 
ordnungsgemäß erfasst. Der Übergang von Besitz, Nutzen und Lasten der Immobilie erfolgte mit der Kaufpreiszahlung 
am 15.03.2011.


3







Mit Notarvertrag vom 10.03.2011 hatte die Klägerin außerdem von einer weiteren konzernangehörigen Gesellschaft 
Grundbesitz in Y (Inland) zu einem Kaufpreis von ... € erworben. Der Übergang von Besitz, Nutzen und Lasten wurde 
auf den 11.03.2011 vereinbart. Der zwischen der Grundstücksveräußerin und der ebenfalls konzernangehörigen 
Mieterin, der C-GmbH, bestehende Mietvertrag wurde übernommen und fortgeführt.


4 Im Rahmen ihrer für den Erhebungszeitraum 2011 (Streitjahr) abgegebenen Gewerbesteuererklärung deklarierte die 
Klägerin einen Gewinn aus Gewerbebetrieb in Höhe von ... €, Entgelte für Schulden i.S. des § 8 Nr. 1 Buchst. a des 
Gewerbesteuergesetzes in der im Streitjahr geltenden Fassung (GewStG) in Höhe von ... € sowie einen Kürzungsbetrag 
für die erweiterte Kürzung bei Grundstücksunternehmen i.S. des § 9 Nr. 1 Satz 2 und 3 GewStG in Höhe von ... €. Auf 
dieser Basis wurde zunächst erklärungsgemäß der Gewerbesteuermessbetrag mit ... € unter dem Vorbehalt der 
Nachprüfung gemäß § 164 Abs. 1 der Abgabenordnung (AO) festgesetzt.


5 Im Rahmen einer steuerlichen Außenprüfung vertrat das Prüfungsfinanzamt demgegenüber die Auffassung, die 
erweiterte Kürzung nach § 9 Nr. 1 Satz 2 und 3 GewStG stehe der Klägerin nicht zu. Dies folge aus § 9 Nr. 1 Satz 5 
Nr. 2 GewStG, wonach die Sätze 2 und 3 der Vorschrift nicht gelten, soweit der Gewerbeertrag Gewinne aus der 
Aufdeckung stiller Reserven aus einem Grundbesitz enthält, der innerhalb von drei Jahren vor der Aufdeckung der 
stillen Reserven zu einem unter dem Teilwert liegenden Wert in das Betriebsvermögen des aufdeckenden 
Gewerbebetriebs überführt oder übertragen worden ist, und soweit diese Gewinne auf bis zur Überführung oder 
Übertragung entstandene stille Reserven entfallen. Das Grundstück in X sei im Rahmen der Umwandlung in das 
Betriebsvermögen der Klägerin überführt worden. Dies ergebe sich aus dem gemäß § 25 des 
Umwandlungssteuergesetzes in der im Streitjahr geltenden Fassung (UmwStG 2006) sinngemäß anwendbaren § 20 
UmwStG 2006. Die bis zum Übertragungsstichtag entstandenen stillen Reserven berechnete das Prüfungsfinanzamt 
mit ... €. Bei dieser Berechnung wurde davon ausgegangen, dass zwischen dem Übertragungsstichtag, dem 31.12.2010, 
und dem notariellen Rechtsgeschäft am 14.01.2011 keine Wertveränderungen eingetreten seien. Daher müssten von 
der beantragten Kürzung für Grundstücksunternehmen in Höhe von ... € die bei der Übertragung vorhandenen stillen 
Reserven in Höhe von ... € abgezogen werden. Es verbleibe lediglich ein Kürzungsbetrag in Höhe von ... €.


6 Der Beklagte und Revisionskläger (das Finanzamt --FA--) schloss sich der Auffassung des Prüfungsfinanzamtes an und 
erließ unter dem 21.02.2017 einen nach § 164 Abs. 2 AO geänderten Gewerbesteuermessbescheid, mit dem der 
Messbetrag auf ... € festgesetzt wurde.


7 Nach erfolglosem Einspruch erhob die Klägerin dagegen Klage vor dem Finanzgericht (FG) Köln, der das FG mit Urteil 
vom 11.07.2019 - 13 K 2469/17 (Entscheidungen der Finanzgerichte --EFG-- 2019, 1697) stattgab.


8 Dagegen richtet sich die Revision des FA, mit der es die Verletzung von Bundesrecht geltend macht.


9 Es beantragt, das Urteil des FG Köln vom 11.07.2019 - 13 K 2469/17 aufzuheben und die Klage abzuweisen.


10 Die Klägerin beantragt, die Revision zurückzuweisen.


Entscheidungsgründe


II.







11 Die Revision des FA ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung --FGO--). 
Das FG hat rechtsfehlerfrei dahin erkannt, dass der Klägerin im Rahmen der Ermittlung ihres Gewinns aus 
Gewerbebetrieb der beantragte Kürzungsbetrag für die sog. erweiterte Kürzung bei Grundstücksunternehmen i.S. des 
§ 9 Nr. 1 Satz 2 und 3 GewStG in Höhe von ... € zu gewähren ist.


12 1. Nach übereinstimmender Auffassung beider Beteiligter sind sowohl der nach § 7 GewStG in Verbindung mit den 
Vorschriften des Einkommensteuer- und des Körperschaftsteuergesetzes ermittelte Gewinn der Klägerin als auch die 
Hinzurechnungen nach § 8 GewStG zutreffend ermittelt worden. Der Senat sieht von eigenen Ausführungen dazu ab.


13 2. Das FG ist zunächst zutreffend davon ausgegangen, dass die Klägerin im Streitjahr die Voraussetzungen des § 9 
Nr. 1 Satz 2 GewStG erfüllt hat, also ein Unternehmen war, das ausschließlich eigenen Grundbesitz oder neben 
eigenem Grundbesitz eigenes Kapitalvermögen verwaltet und genutzt hat.


14 Die ursprünglich als KG errichtete Klägerin ist in den gesetzlich zugelassenen zeitlichen Grenzen (§ 25 Satz 2 i.V.m. 
§ 9 Satz 3 UmwStG 2006) rückwirkend auf den 31.12.2010, 24:00 Uhr in eine GmbH formgewechselt worden. Nach 
§ 25 Satz 1 i.V.m. § 20 Abs. 5 UmwStG 2006 waren deshalb das Einkommen und das Vermögen des Einbringenden 
(hier: der KG) und der übernehmenden Gesellschaft (hier: der entstehenden GmbH) auf Antrag so zu ermitteln, als ob 
das eingebrachte Betriebsvermögen mit Ablauf des steuerlichen Übertragungsstichtags auf die Übernehmerin 
übergegangen wäre. Dies gilt, wie sich aus § 20 Abs. 5 Satz 2 UmwStG 2006 ergibt, grundsätzlich auch für die 
Ermittlung des Gewerbeertrags.


15 Damit waren der Klägerin, obwohl sie erst im Verlauf des Streitjahres entstanden ist, die Vermietungen der 
vormaligen KG bezogen auf den Grundbesitz in X für die Zeit vom 01.01. bis einschließlich 14.03.2011 und bezogen 
auf den Grundbesitz in Y seit dem 11.03.2011 (jeweils Übergang bzw. Erwerb von Nutzen und Lasten) zuzurechnen. 
Die Klägerin erfüllt daher aufgrund der nach § 25 Satz 1 UmwStG 2006 entsprechend geltenden Fiktion des § 20 
Abs. 5 UmwStG 2006 gleichermaßen qualitativ, quantitativ und auch zeitlich die Voraussetzung der ausschließlichen 
Verwaltung und Nutzung eigenen Grundbesitzes, weil eine zeitliche "Lücke", in der nur Kapitalvermögen verwaltet 
worden sein könnte, nicht besteht.


16 3. Nach § 9 Nr. 1 Satz 5 Nr. 2 GewStG gilt Satz 2 der Regelung nicht, soweit der Gewerbeertrag Gewinne aus der 
Aufdeckung stiller Reserven aus Grundbesitz enthält, der innerhalb von drei Jahren vor der Aufdeckung der stillen 
Reserven zu einem unter dem Teilwert liegenden Wert in das Betriebsvermögen des aufdeckenden Gewerbebetriebs 
überführt oder übertragen worden ist, und soweit diese Gewinne auf bis zur Überführung oder Übertragung 
entstandene stille Reserven entfallen. Das FG ist im Ergebnis zutreffend davon ausgegangen, dass die 
Tatbestandsvoraussetzungen des § 9 Nr. 1 Satz 5 Nr. 2 GewStG im Streitfall nicht vorliegen, so dass der Satz 2 der 
Vorschrift zur Anwendung gelangt.


17 a) Der Gewerbeertrag der Klägerin enthält zunächst bezogen auf das Streitjahr einen Gewinn aus der 
veräußerungsbedingten Aufdeckung stiller Reserven aus Grundbesitz, da sie im Rahmen des vorgenommenen 
Formwechsels und bezogen auf das Grundstück in X den Buchwert nach § 25 Satz 1 i.V.m. § 20 Abs. 2 Satz 2 UmwStG 
2006 fortgeführt hatte, der unstreitig unter dem Teilwert lag.


18 b) Es fehlt allerdings unter den besonderen Umständen des Streitfalles daran, dass der betreffende Grundbesitz 
innerhalb von drei Jahren vor der Aufdeckung der stillen Reserven zu einem unter dem Teilwert liegenden Wert in 
das Betriebsvermögen des aufdeckenden Gewerbebetriebs "überführt" oder "übertragen" worden wäre.







19 aa) Der Senat folgt zunächst nicht der herrschenden Auffassung, wonach die genannten Begriffe sich am 
einkommensteuerrechtlichen Verständnis orientieren, einen Rechtsträgerwechsel mit Übergang des wirtschaftlichen 
Eigentums voraussetzen und der insoweit durch das UmwStG 2006 fingierte Vermögensübergang nur für Zwecke des 
Umwandlungssteuerrechts wirkt (so aber Urteil des FG Berlin-Brandenburg vom 14.02.2017 - 6 K 6283/15, EFG 2017, 
744; Wagner in Wendt/Suchanek/Möllmann/Heinemann, GewStG, 2019, § 9 Nr. 1 Rz 136; Schnitter in 
Frotscher/Drüen, KStG/GewStG/UmwStG, § 9 GewStG Rz 94; Gosch in Brandis/Heuermann, § 9 GewStG Rz 111b; 
Roser in Lenski/Steinberg, Gewerbesteuergesetz, § 9 Nr. 1 Rz 217; Weiss, Die Unternehmensbesteuerung 2019, 708, 
714; Korff/Erdem, Finanz-Rundschau --FR-- 2019, 1000, 1002; a.A. Güroff in Glanegger/Güroff, GewStG, 9. Aufl., § 9 
Nr. 1 Rz 35).


20 Es ist zwar zutreffend, dass § 9 Nr. 1 Satz 5 Nr. 2 GewStG keine Beschränkung im Hinblick auf die Rechtsform der 
übernehmenden Gesellschaft enthält und damit auch eine Übertragung auf eine Kapitalgesellschaft erfasst 
(Dötsch/Pung, Der Betrieb 2005, 10, 14; Wagner, a.a.O.; Güroff, a.a.O.; Schnitter, a.a.O.; zweifelnd Roser in 
Lenski/Steinberg, a.a.O., § 9 Nr. 1 Rz 219). Allerdings ist nicht erkennbar, warum sich die 
umwandlungssteuerrechtliche Rückwirkungsfiktion nach § 25 Satz 1 i.V.m. § 20 Abs. 5 UmwStG 2006 aufgrund der 
Regelung in § 25 Satz 2 UmwStG 2006 auf die Ermittlung der gewerbesteuerrechtlichen Bemessungsgrundlagen 
auswirken soll, während dies für den in § 25 Satz 1 UmwStG 2006 verankerten Rechtsgrundverweis (Senatsbeschluss 
vom 08.06.2011 - I B 15/11, BFH/NV 2011, 1748) auf die §§ 20 bis 23 UmwStG 2006 und die dort geregelte Fiktion 
einer Vermögensübertragung nicht gelten soll. Das FG hat dazu zwar zutreffend darauf hingewiesen, dass es bei der 
genannten Übertragungsfiktion vorrangig darum geht, die steuerrechtlichen Folgen des Regimewechsels von der 
Personen- zur Kapitalgesellschaft abzubilden (Gosch, a.a.O.). Daraus ergibt sich aber nicht, dass die Fiktion allein auf 
das UmwStG 2006 beschränkt wäre und nur für umwandlungssteuer(ordnungs)rechtliche Zwecke Geltung entfalten 
sollte.


21 Der Senat hat insoweit für den Fall eines Formwechsels einer Personengesellschaft in eine Kapitalgesellschaft nach 
§ 25 UmwStG 1995 bereits entschieden, dass in diesem Fall nach der Regelungskonzeption des 
Umwandlungssteuergesetzes "aus steuerlicher Sicht" --abweichend vom Handelsrecht-- ein tauschähnlicher 
entgeltlicher Rechtsträgerwechsel stattfindet (Senatsurteile vom 19.10.2005 - I R 38/04, BFHE 211, 472, BStBl II 
2006, 568; vom 25.11.2014 - I R 78/12, BFH/NV 2015, 523). Dieser steuerliche Rechtsträgerwechsel ist dann aber 
auch insgesamt im Bereich derjenigen Steuern zu beachten, für die der in § 25 Satz 1 UmwStG 2006 geregelte 
Verweis gilt, also die Steuern vom Einkommen und vom Vermögen (vgl. Rabback in Rödder/Herlinghaus/van Lishaut, 
UmwStG, 3. Aufl., § 25 Rz 2; Schmitt in Schmitt/Hörtnagl, Umwandlungsgesetz, Umwandlungssteuergesetz, 9. Aufl., 
§ 25 UmwStG Rz 4).


22 bb) Die Klägerin kann sich aber auf § 4 Abs. 2 Satz 3 UmwStG 2006 berufen, der im Streitfall über die nach § 25 
Satz 1 UmwStG 2006 entsprechend anwendbare Verweisung in § 23 Abs. 1 UmwStG 2006 anwendbar ist (ebenso im 
Ergebnis Schnitter in Frotscher/Drüen, a.a.O, § 9 GewStG Rz 94; Gosch, a.a.O.; Güroff, a.a.O.; Meding/Müller, Neue 
Wirtschafts-Briefe 2019, 3048, 3049). Im Rahmen einer normspezifischen Auslegung der Begriffe "Überführung" bzw. 
"Übertragung" in § 9 Nr. 1 Satz 5 Nr. 2 GewStG sind insoweit die Wertungen des § 4 Abs. 2 Satz 3 UmwStG 2006 
einzubeziehen. Liegen die Voraussetzungen des § 4 Abs. 2 Satz 3 UmwStG 2006 vor, ist für die Frage, wann der 
betreffende Grundbesitz i.S. des § 9 Nr. 1 Satz 5 Nr. 2 Halbsatz 2 GewStG in das Betriebsvermögen des aufdeckenden 
Gewerbebetriebs (als übernehmende Gesellschaft) "überführt" oder "übertragen" worden ist, auf den Zeitpunkt 
abzustellen, zu dem er in das Betriebsvermögen der übertragenden Gesellschaft gelangt ist.


23 aaa) Nach § 4 Abs. 2 Satz 3 UmwStG 2006 ist in den Fällen, in denen die Dauer der Zugehörigkeit eines 
Wirtschaftsguts zum Betriebsvermögen für die Besteuerung bedeutsam ist, der Zeitraum seiner Zugehörigkeit zum 
Betriebsvermögen der übertragenden Körperschaft dem übernehmenden Rechtsträger anzurechnen. Bei 
ertragsteuerrechtlichen Vorschriften, die eine bestimmte Besitzdauer voraussetzen und daher an einen Zeitraum 
anknüpfen, zählt danach für durch Sacheinlage (§§ 20 Abs. 1, 25 Satz 1 UmwStG 2006) übernommene 







Wirtschaftsgüter die Zugehörigkeit des Sacheinlagegegenstands ab dem (rückbezogenen) Übertragungsstichtag zum 
Betriebsvermögen der Übernehmerin zuzüglich der Besitzdauer im Betriebsvermögen beim Einbringenden (vgl. Ritzer 
in Rödder/Herlinghaus/van Lishaut, a.a.O., § 23 Rz 82 und 84; Patt in Dötsch/Pung/Möhlenbrock, Die 
Körperschaftsteuer, § 23 UmwStG Rz 104; Schmitt in Schmitt/Hörtnagl, a.a.O., § 23 UmwStG Rz 30a). Diese sog. 
Besitzzeitanrechnung ist grundsätzlich auch für die Gewerbesteuer zu beachten (vgl. Senatsurteil vom 16.04.2014 - 
I R 44/13, BFHE 245, 248, BStBl II 2015, 303).


24 bbb) Das FG ist zutreffend davon ausgegangen, dass § 9 Nr. 1 Satz 5 Nr. 2 GewStG keine zeitpunktbezogene 
Regelung vorsieht (zu § 9 Nr. 2a GewStG vgl. das Senatsurteil in BFHE 245, 248, BStBl II 2015, 303), sondern im 
Sinne einer Behaltefrist (vgl. BTDrucks 15/4050, S. 59; Gosch in Brandis/Heuermann, § 9 GewStG Rz 110) eine 
Regelung enthält, die auf die Dauer der Zugehörigkeit des Wirtschaftsguts zum Betriebsvermögen abstellt. Dies 
ergibt sich aus dem eindeutigen Normwortlaut, der sich auf Grundbesitz bezieht, der "innerhalb von drei Jahren" 
überführt oder übertragen worden ist.


25 ccc) Dem Wortlaut des § 9 Nr. 1 Satz 5 Nr. 2 GewStG ist ein Ausschluss der Anwendung der §§ 25, 23 Abs. 1, 4 Abs. 2 
Satz 3 UmwStG 2006 nicht zu entnehmen. Auch aus den Gesetzesmaterialien lässt sich nicht schließen, dass § 9 Nr. 1 
Satz 5 Nr. 2 GewStG den Regelungen des UmwStG 2006 generell vorgehen sollte.


26 (1) § 9 Nr. 1 Satz 5 Nr. 2 GewStG ist als spezielle Missbrauchsverhinderungsvorschrift in das Gesetz eingefügt 
worden, um die Umgehung der Gewerbesteuerpflicht bei solchen Kapitalgesellschaften zu verhindern, die 
Grundstücke vor der Veräußerung in grundstücksverwaltende Personengesellschaften eingebracht hatten (vgl. 
Güroff, a.a.O.; Schnitter in Frotscher/Drüen, a.a.O., § 9 GewStG Rz 93; Roser in Lenski/Steinberg, a.a.O., § 9 Nr. 1 
Rz 216; Korff/Erdem, FR 2019, 1000, 1002).


27 (2) Das FG hat insoweit zutreffend darauf hingewiesen, dass die Formulierung im Verlauf des 
Gesetzgebungsverfahrens angepasst und auf die zu verhindernden Missbrauchskonstellationen hin verengt worden 
ist. Insoweit war in den Anhörungen die Auffassung vertreten worden, der zunächst vorgesehene Text (vgl. BTDrucks 
15/3677, S. 13 und 38) erfasse nicht nur Steuergestaltungen, sondern versage die erweiterte Kürzung bei 
grundstücksverwaltenden Personengesellschaften darüber hinaus auch für die Veräußerung von langjährigem 
Grundbesitz. Dieser Einwand führte sodann zu der hier zu beurteilenden Gesetzesfassung, mit der (nur) die 
inkriminierten Gestaltungen "punktgenauer" erfasst werden sollten (vgl. BTDrucks 15/4050, S. 59). Dem Gesetzgeber 
stand insoweit erkennbar die Vermeidung der Gewerbesteuerpflicht durch die Veräußerung von 
Einzelwirtschaftsgütern und unter Umgehung des § 6 Abs. 5 Satz 4 des Einkommensteuergesetzes (EStG) vor Augen; 
den Materialien lässt sich kein Hinweis darauf entnehmen, dass auch Umwandlungen als inkriminierte Gestaltungen 
angesehen worden wären. Wörtlich heißt es, es sei "möglich, die erweiterte Kürzung durch die nach § 6 Abs. 5 EStG 
eingeräumte steuerneutrale Übertragung bzw. Überführung des Grundbesitzes in einen grundstücksverwaltenden 
Gewerbebetrieb mit alsbaldiger Veräußerung des Grundbesitzes durch den Gewerbebetrieb in Anspruch zu nehmen" 
und es würden "diese Fallgestaltungen" durch die vorgeschlagene "punktgenauere" Formulierung verhindert. Diese 
Wertung hat der Senat bei der Normauslegung zu berücksichtigen; es ist nicht seine Aufgabe, im Rahmen der 
Auslegung für einen (hinreichenden) verbleibenden Anwendungsbereich des § 9 Nr. 1 Satz 5 Nr. 2 GewStG in 
bestimmten Fallkonstellationen zu sorgen.


28 ddd) Belastbare Anhaltspunkte für eine teleologische Reduktion der §§ 25, 23 Abs. 1, 4 Abs. 2 Satz 3 UmwStG 2006 
lassen sich den Materialien des UmwStG 2006 nicht entnehmen.


29







eee) Die vormalige KG hatte das streitbefangene Grundstück bereits 2005 erworben, so dass im Zeitpunkt der 
Veräußerung in 2011 die in § 9 Nr. 1 Satz 5 Nr. 2 GewStG vorausgesetzte Besitzzeit von drei Jahren bei weitem 
überschritten war.


30 4. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.








Beschluss vom 04. Januar 2022, I B 83/20 
Zur Einbeziehung der Ergebnisse anderer Geschäfte in die Veräußerungskosten i.S. des § 8b Abs. 2 Satz 2 KStG


ECLI:DE:BFH:2022:B.040122.IB83.20.0


BFH I. Senat


FGO § 115 Abs 2 Nr 1 , FGO § 115 Abs 2 Nr 2 , KStG § 8b Abs 2 S 1 , KStG § 8b Abs 2 S 2 , KStG VZ 2007 


vorgehend Hessisches Finanzgericht , 21. Oktober 2020, Az: 4 K 1644/18


Leitsätze


NV: Den Senatsurteilen vom 10.04.2019 - I R 20/16 (BFHE 265, 63, BStBl II 2020, 674) und vom 09.04.2014 - I R 52/12 
(BFHE 245, 59, BStBl II 2014, 861) lässt sich kein abstrakter Rechtssatz entnehmen, dass die Einbeziehung der Ergebnisse 
anderer Geschäfte in die Veräußerungskosten nach § 8b Abs. 2 Satz 2 KStG eine zu 100 % feststehende, gegenläufige 
Korrelation der Geschäfte voraussetzt.


Tenor


Die Beschwerde der Klägerin wegen Nichtzulassung der Revision gegen das Urteil des Hessischen Finanzgerichts vom 
21.10.2020 - 4 K 1644/18 wird als unbegründet zurückgewiesen.


Die Kosten des Beschwerdeverfahrens hat die Klägerin zu tragen.


Tatbestand


I.


1 Die Beteiligten streiten über die körperschaft- und gewerbesteuerliche Berücksichtigung eines Verlusts aus der 
Veräußerung einer Wandelanleihe im Streitjahr 2007.


2 Die Klägerin und Beschwerdeführerin (Klägerin) ist eine inländische GmbH, die zu einem ausländischen Bankkonzern 
(Z-Konzern) gehört. Mit Vertrag vom 25.05.2007 erwarb die Klägerin für ... € Wandelanleihen der X Ltd., Cayman 
Islands (X). Gleichzeitig zeichnete sie für ebenfalls ... € Wandelanleihen der Y Ltd., Jersey (Y). Anschließend gewährten 
X der A S.a.r.L., Luxemburg (A), und Y der B S.a.r.L., Luxemburg (B), strukturierte Darlehen in Höhe von jeweils ... €. 
Sowohl A als auch B waren Tochtergesellschaften der C S.a.r.L., Luxemburg. In Abhängigkeit der 
Wechselkursentwicklungen innerhalb eines Beobachtungszeitraums, der für beide Darlehen identisch war und am 
31.08.2007 endete, konnten sich die Rückzahlungsbeträge der Darlehen um jeweils ... € erhöhen oder verringern. 
Aufgrund der vereinbarten Parameter betrug die Wahrscheinlichkeit einer gegenläufigen Korrelation mindestens 
86,5 %.


3 In der Folge minderte sich der Rückzahlungsbetrag für das von X gewährte Darlehen auf ... €, während sich der 
Rückzahlungsbetrag für das von Y gewährte Darlehen auf ... € erhöhte. Da das von X gewährte Darlehen nahezu das 
gesamte Vermögen der X ausmachte, erzielte die Klägerin aus der Veräußerung der X-Wandelanleihe im September 
2007 einen Erlös in Höhe von ... €. Daraus ergab sich --ohne Berücksichtigung von Zinsen-- ein Verlust in Höhe 
von ... €. Hinsichtlich der Y-Wandelanleihe übte die Klägerin die Option zur Wandlung in Y-Aktien aus und veräußerte 
diese im November 2008 für ... €. Der --ebenfalls ohne Berücksichtigung von Zinsen-- erzielte Gewinn in Höhe von ... € 







war gemäß § 8b Abs. 2 Satz 1 des Körperschaftsteuergesetzes in der für das Streitjahr geltenden Fassung (KStG) 
steuerfrei. Erwerberin war in beiden Fällen die D S.a.r.L., Luxemburg (D), eine Gesellschaft des Z-Konzerns. Sowohl die 
Klägerin und als auch D wurden durch Gesellschaften des Z-Konzerns finanziert. Indem D die X-Wandelanleihe wieder 
an X sowie die Y-Aktien wieder an Y verkaufte, wurde die Konstruktion zum 31.12.2007 bzw. 31.12.2008 
rückabgewickelt. Für die Klägerin waren die Investitionen in die Wandelanleihen im Ergebnis wirtschaftlich neutral.


4 Die Klägerin erklärte für das Streitjahr einen steuerlichen Verlust, da (nur) der Gewinn aus der Veräußerung der 
Y-Aktien gemäß § 8b Abs. 2 Satz 1 KStG steuerfrei sei. Diesen Verlust nutzte sie, um einen im Streitjahr angefallenen 
Gewinn aus der Veräußerung eines Flugzeugs in Höhe von ... € auszugleichen.


5 Nach Durchführung einer Außenprüfung erließ der Beklagte und Beschwerdegegner (das Finanzamt --FA--) geänderte 
Steuerbescheide, in denen er den Verlust aus der Veräußerung der X-Wandelanleihe nicht mehr als steuerlich 
abzugsfähig anerkannte. Ein Einspruch blieb erfolglos.


6 Die hiergegen gerichtete Klage wies das Hessische Finanzgericht (FG) mit Urteil vom 21.10.2020 - 4 K 1644/18 
(Entscheidungen der Finanzgerichte 2021, 669) als unbegründet ab. Das FA habe den Verlust aus der Veräußerung der 
X-Wandelanleihe zu Recht nicht als steuerlich abzugsfähigen Verlust anerkannt. Aufgrund des vorrangigen 
Veranlassungszusammenhangs mit der Veräußerung der Y-Aktien im Jahr 2008 gehöre dieser Verlust zu den 
Veräußerungskosten und damit zum steuerfreien Gewinn i.S. des § 8b Abs. 2 Satz 1 KStG. Darüber hinaus liege ein 
Missbrauch von Gestaltungsmöglichkeiten gemäß § 42 der Abgabenordnung in der für das Streitjahr geltenden 
Fassung vor.


7 Das FG ließ die Revision nicht zu. Hiergegen wendet sich die Klägerin mit ihrer Beschwerde.


Entscheidungsgründe


II.


8 Die Beschwerde ist unbegründet und daher durch Beschluss zurückzuweisen (§ 116 Abs. 5 Satz 1 der 
Finanzgerichtsordnung --FGO--).


9 1. Ist das Urteil des FG kumulativ auf mehrere Gründe gestützt, muss hinsichtlich jeder Begründung ein 
Zulassungsgrund i.S. des § 115 Abs. 2 FGO dargelegt werden und vorliegen (z.B. Beschluss des Bundesfinanzhofs 
--BFH-- vom 22.12.2008 - IX B 143/08, BFH/NV 2009, 547, m.w.N.). Diese Voraussetzung ist im Streitfall für die 
selbständig tragende Begründung des FG, der Verlust aus der Veräußerung der X-Wandelanleihen stelle 
Veräußerungskosten des steuerfreien Verkaufs der Y-Aktien dar, nicht erfüllt.


10 2. Die Qualifizierung dieser Verluste als Veräußerungskosten i.S. des § 8b Abs. 2 Satz 2 KStG führt zu keiner 
Divergenz i.S. des § 115 Abs. 2 Nr. 2 Variante 2 FGO.


11 a) Eine Divergenz setzt voraus, dass das FG seiner Entscheidung einen tragenden abstrakten Rechtssatz zugrunde 
gelegt hat, der von den tragenden abstrakten Rechtsausführungen einer Divergenzentscheidung abweicht. Die 
Entscheidungen müssen zu einem vergleichbaren Sachverhalt ergangen sein und dieselbe Rechtsfrage betreffen 
(ständige Rechtsprechung, vgl. z.B. Senatsbeschluss vom 20.03.2012 - I B 93/11, BFH/NV 2012, 1143, m.w.N.).







12 b) Gemessen daran ist das FG weder von dem Senatsurteil vom 10.04.2019 - I R 20/16 (BFHE 265, 63, BStBl II 2020, 
674) noch von dem Senatsurteil vom 09.04.2014 - I R 52/12 (BFHE 245, 59, BStBl II 2014, 861) abgewichen. Dies 
folgt bereits daraus, dass sich diesen Entscheidungen nicht die von der Klägerin formulierten abstrakten Rechtssätze 
entnehmen lassen.


13 Zutreffend ist, dass beide Entscheidungen die Einbeziehung der Ergebnisse anderer Geschäfte in die Berechnung des 
Veräußerungsgewinns nach § 8b Abs. 2 Satz 2 KStG betreffen. Entgegen der Auffassung der Klägerin hat der Senat 
aber keinen abstrakten Rechtssatz aufgestellt, dass nur solche Geschäfte in die Berechnung nach § 8b Abs. 2 Satz 2 
KStG einzubeziehen seien, für die dem Grunde nach eine zu 100 % feststehende, gegenläufige Korrelation bestehe. 
Vielmehr lautet der abstrakte Rechtssatz des Senats, dass es auf den "Veranlassungszusammenhang" mit der 
Veräußerung ankommt. Hierfür ist "auf das 'auslösende Moment' für die Entstehung der Aufwendungen und ihre 
größere Nähe zur Veräußerung oder zum laufenden Gewinn" abzustellen.


14 Soweit der Senat in dem Urteil in BFHE 265, 63, BStBl II 2020, 674 ausführt, Verluste aus Termingeschäften, die 
"ausschließlich" zum Ausschluss bzw. zur Minderung des Währungskursrisikos einer konkret geplanten, in 
Fremdwährung abzuwickelnden Anteilsveräußerung abgeschlossen worden seien, gehörten zu den 
Veräußerungskosten i.S. des § 8b Abs. 2 Satz 2 KStG, und in dem Urteil in BFHE 245, 59, BStBl II 2014, 861 darauf 
abstellt, dass die dortigen Zertifikatsgeschäfte "nur" zur Gegenfinanzierung der Gewinne aus den Veräußerungen 
eingegangen worden seien, folgt daraus nichts anderes. Diesen Ausführungen lässt sich nicht entnehmen, dass 
zwischen den Geschäften zwingend eine zu 100 % gegenläufige Korrelation der Geschäfte gegeben sein muss, um 
einen Veranlassungszusammenhang zu begründen.


15 Zum einen werden damit keine abstrakten Voraussetzungen für das Vorliegen eines Veranlassungszusammenhangs 
aufgestellt, sondern die Ausführungen gehören zur Subsumtion im Wege einer wirtschaftlich wertenden 
Gesamtbetrachtung bzw. geben das Ergebnis dieser Subsumtion wieder. Zum anderen beziehen sich die von der 
Klägerin hervorgehobenen Formulierungen "ausschließlich" und "nur" allein auf den Zweck des Geschäfts und nicht 
darauf, ob die angestrebte gegenläufige Korrelation tatsächlich in jedem Fall eintritt.


16 c) Unter ausdrücklicher Bezugnahme auf die Senatsurteile in BFHE 265, 63, BStBl II 2020, 674 und in BFHE 245, 59, 
BStBl II 2014, 861 ist das FG exakt von den dort entwickelten abstrakten Rechtssätzen ausgegangen. Im Rahmen 
einer umfangreichen Würdigung der Umstände des Einzelfalls und des Ergebnisses einer Zeugenvernehmung ist es 
(lediglich) zu der Überzeugung gelangt, dass im Streitfall bei wirtschaftlich wertender Betrachtung ein ausreichender 
Veranlassungszusammenhang vorliegt und die Verluste aus der Veräußerung der X-Wandelanleihen als 
Veräußerungskosten des Verkaufs der Y-Aktien anzusehen sind. Eine solche Einzelfallwürdigung kann aber nicht zu 
einer Divergenz i.S. des § 115 Abs. 2 Nr. 2 Variante 2 FGO führen.


17 3. Darüber hinaus ist die Revision weder wegen grundsätzlicher Bedeutung (§ 115 Abs. 2 Nr. 1 FGO) noch zur 
Fortbildung des Rechts (§ 115 Abs. 2 Nr. 2 Variante 1 FGO) zuzulassen.


18 a) Sowohl die Grundsatzrevision als auch die speziellere Rechtsfortbildungsrevision setzen eine Rechtsfrage voraus, 
die im allgemeinen Interesse klärungsbedürftig und im zu erwartenden Revisionsverfahren klärungsfähig ist (z.B. 
Senatsbeschlüsse vom 11.09.2013 - I B 17/13, BFH/NV 2014, 184; vom 01.03.2016 - I B 32/15, BFH/NV 2016, 1141; 
jeweils m.w.N.).


19 b) Die von der Klägerin formulierte Rechtsfrage, "ob die Ausschließlichkeit zur Einordnung der Verluste aus einem 
anderen Geschäft als Veräußerungskosten einer Anteilsveräußerung nach § 8b Abs. 2 Satz 1 KStG einer bloßen 







Wahrscheinlichkeitsbetrachtung weichen kann und welchem Maßstab diese Wahrscheinlichkeit dann genügen 
müsste", ist nicht im allgemeinen Interesse klärungsbedürftig.


20 Denn durch die Senatsurteile in BFHE 265, 63, BStBl II 2020, 674 und in BFHE 245, 59, BStBl II 2014, 861 ist bereits 
geklärt, dass für die Zuordnung von Ergebnissen eines anderen Geschäfts zu den Veräußerungskosten i.S. des § 8b 
Abs. 2 Satz 2 KStG auf den "Veranlassungszusammenhang" mit der Veräußerung abzustellen ist. Maßgebend ist das 
"auslösende Moment" für die Entstehung der Aufwendungen und ihre größere Nähe zur Veräußerung oder zum 
laufenden Gewinn.


21 Zwar kommt es in diesem Zusammenhang auch auf den Grad der Korrelation zwischen zwei Geschäften an. Welcher 
Grad der Korrelation dabei erforderlich ist, lässt sich aber nicht allgemeingültig beantworten, sondern hängt von der 
wirtschaftlich wertenden Betrachtung aller Umstände des jeweiligen Einzelfalls ab. Fragen, deren Beantwortung 
wesentlich von den Umständen des Einzelfalls abhängen, sind nicht allgemein klärungsbedürftig (vgl. z.B. 
Senatsbeschluss vom 25.03.2013 - I B 26/12, BFH/NV 2013, 1061, m.w.N.).


22 4. Von einer weiteren Begründung wird gemäß § 116 Abs. 5 Satz 2 Halbsatz 2 FGO abgesehen.


23 5. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.
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DRAFT 


COUNCIL DIRECTIVE 


on ensuring a global minimum level of taxation for multinational groups in the Union 


THE COUNCIL OF THE EUROPEAN UNION, 


Having regard to the Treaty on the Functioning of the European Union, and in particular Article 115 


thereof, 


Having regard to the proposal from the European Commission, 


After transmission of the draft legislative act to the national parliaments, 


Having regard to the opinion of the European Parliament1, 


Having regard to the opinion of the European Economic and Social Committee2, 


Acting in accordance with a special legislative procedure, 


Whereas: 


(1) In recent years, the Union has adopted landmark measures to reinforce the fight against 


aggressive tax planning within the internal market. The anti-tax avoidance directives have 


laid down rules against the erosion of tax bases in the internal market and the shifting of 


profits out of the internal market. Those rules converted into Union law the 


recommendations made by the Organisation for Economic Cooperation and Development 


(OECD) in the context of the initiative against base erosion and profit shifting (BEPS) to 


ensure that profits of multinational enterprises (MNEs) are taxed where economic activities 


generating the profits are performed and where value is created. 


                                                 


1 OJ C , , p.. 


2 OJ C , , p.. 
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(2) In a continued effort to put an end to tax practices of MNEs which allow them to shift 


profits to jurisdictions where they are subject to no or very low taxation, the OECD has 


further developed a set of international tax rules to ensure that MNEs pay a fair share of tax 


wherever they operate. This major reform aims to put a floor on competition over corporate 


income tax rates through the establishment of a global minimum level of taxation. By 


removing a substantial part of the advantages of shifting profits to jurisdictions with no or 


very low taxation, the global minimum tax reform will level the playing field for businesses 


worldwide and allow jurisdictions to better protect their tax bases. 


(3) This political objective has been translated into the Global Anti-Base Erosion Model Rules 


(GloBE Model Rules) approved on 14 December 2021 by the OECD/G20 Inclusive 


Framework on BEPS to which Member States have committed. In the Council report to the 


European Council on tax issues approved by the Council on 7 December 20213, the Council 


reiterated its firm support of the global minimum tax reform and committed to a swift 


implementation of the agreement by means of Union legislation. In this context, it is 


essential that Member States effectively implement their commitment to achieve a global 


minimum level of taxation. 


(4) In a Union of closely integrated economies, it is crucial that the global minimum tax reform 


is implemented in a sufficiently coherent and coordinated fashion. Considering the scale, 


detail and technicalities of those new international tax rules, only a common Union 


framework would prevent a fragmentation of the internal market in the implementation of 


them. Moreover, a common framework, designed to be compatible with the fundamental 


freedoms guaranteed by the Treaty, would provide taxpayers with legal certainty when 


implementing the rules. 


                                                 


3 Council report to the European Council on tax issues approved by the Council on 7 


December 2021, doc. 14767/21. 







  


 


6975/22   AS/JB/et 4 


 ECOFIN.2.B  EN 
 


(5) It is necessary to lay down rules in order to establish an efficient and coherent framework 


for the global minimum level of taxation at Union level. The framework creates a system of 


two interlocked rules, together referred to as the GloBE rules, through which an additional 


amount of tax called a top-up tax should be collected each time that the effective tax rate 


(ETR) of an MNE in a given jurisdiction is below the 15 %. In such case, the jurisdiction is 


considered to be low-taxed. Those two rules are called the Income Inclusion Rule (IIR) and 


the Undertaxed Profit Rule (UTPR). Under this system, the parent entity of an MNE located 


in a Member State has the obligation to apply the IIR to its share of top-up tax relating to 


any entity of the group that is low-taxed, whether this is located within or outside the Union. 


The UTPR should act as a backstop to the IIR through a reallocation of any residual amount 


of top-up tax in cases where not the entire amount of top-up tax relating to low-taxed entities 


could be collected by parent entities through the application of the IIR. 


(6) It is necessary to implement the GloBE Model Rules agreed by the Member States in a way 


that it remains as close as possible to the global agreement, in order to ensure that the rules 


implemented by the Member States pursuant to this Directive are qualified within the 


meaning of the GloBE Model Rules. This Directive closely follows the content and structure 


of the GloBE Model Rules. To ensure compatibility with primary Union law, and more 


precisely with the freedom of establishment, the rules of this Directive should apply to 


entities resident in a Member State as well as non-resident entities of a parent entity located 


in that Member State. This Directive should also apply to large-scale, purely domestic 


groups. In this way, the legal framework would be designed to avoid any risk of 


discrimination between cross-border and domestic situations. All entities, including the 


parent entity that applies the IIR, which are located in a Member State that is low-taxed, 


would be subject to the top-up tax. Equally, constituent entities of the same parent entity that 


are located in another Member State, which is low-taxed, would be subject to the top-up tax. 
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(7) While it is necessary to ensure that tax avoidance practices are discouraged, adverse impacts 


on smaller MNEs in the internal market should be avoided. For this purpose, this Directive 


should only apply to entities located in the Union that are members of MNE groups or large-


scale domestic groups that meet the annual threshold of at least EUR 750 000 000 of 


consolidated revenue. This threshold would be consistent with the threshold of existing 


international tax rules such as the country-by-country reporting rules4. Entities within the 


scope of this Directive are referred to as constituent entities. Certain entities should be 


excluded from the scope based on their particular purpose and status. Excluded entities 


would be those that generally do not carry on a trade or business and perform activities in 


the general interest, such as public health care and education or building public 


infrastructure, and which , for these reasons, might not be subject to tax in the Member State 


in which they are located. In order to protect those specific interests, it is necessary to 


exclude governmental entities, international organisations, non-profit organisations, 


including organisations for purposes such as public health, and pension funds from the scope 


of this Directive. Non-profit organisations may also include health care insurers which do 


not seek or make any profits other than for the benefit of public health care. Investment 


funds and real estate investment vehicles should also be excluded from the scope when they 


are at the top of the ownership chain, since, the income earned is taxed at the level of the 


owners. 


                                                 


4 Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as 


regards mandatory automatic exchange of information in the field of taxation, (OJ L 146, 


3.6.2016, p. 8). 







  


 


6975/22   AS/JB/et 6 


 ECOFIN.2.B  EN 
 


(8) The ultimate parent entity (UPE) of an MNE group or a large-scale domestic group, which 


directly or indirectly owns a controlling interest in all the other constituent entities of the 


MNE group or large-scale domestic group, stands at the heart of the system. Since the UPE 


is normally required to consolidate the financial accounts of all the entities of the MNE 


group or large-scale domestic group or, if this is not the case, would be so required under an 


acceptable financial accounting standard, it holds critical information and would be best 


placed to ensure that the level of taxation per jurisdiction for the group complies with the 


agreed minimum rate. When the UPE is located in the Union, it should therefore incur the 


primary obligation under this Directive to apply the IIR to its allocable share of top-up tax 


relating to all low-taxed constituent entities of the MNE group whether they are located in or 


outside the Union. The UPE at the top of a large-scale domestic group would apply the IIR 


to the entire amount of top-up tax in respect of its low-taxed constituent entities. 


(9) In certain circumstances, this obligation would have to move down to other constituent 


entities of the MNE group located in the Union. First, when the UPE is an excluded entity or 


it is located in a third country jurisdiction that has not implemented the GloBE Model Rules 


or equivalent rules and thus does not have a qualified IIR, intermediate parent entities (IPE) 


situated below the UPE in the ownership chain and located in the Union should have the 


obligation under the Directive to apply the IIR up to their allocable share of the top-up tax, 


unless an IPE that is required to apply the IIR owns a controlling interest in another IPE, in 


which case the IIR should be applied by the  first-mentioned IPE. 
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(10) Second, regardless of whether the UPE is located in a jurisdiction that has a qualified IIR or 


not, partially-owned parent entities (POPE) located in the Union that are more than 20 % 


owned by interest holders outside the MNE group should have the obligation under this 


Directive to apply the IIR up to their allocable share of the top-up tax. Such POPE should 


however not apply the IIR when they are wholly-owned by another POPE which is required 


to apply the IIR. Third, when the UPE is an excluded entity or it is located in a jurisdiction 


without a qualified IIR, the constituent entities of the MNE group should apply the UTPR to 


any residual amount of top-up tax that has not been subject to the IIR in proportion to an 


allocation formula based on their number of employees and tangible assets. Fourth, where 


the UPE is located in a third country jurisdiction with a qualified IIR, the constituent entities 


of the MNE group should apply the UTPR to the constituent entities located in that third 


country jurisdiction, in cases where that third country jurisdiction is low-taxed based on the 


ETR of all constituent entities in that jurisdiction, including that of the UPE. 


(11) In accordance with the policy objectives of the global minimum tax reform regarding fair 


tax competition amongst jurisdictions, the calculation of the ETR should take place at a 


jurisdictional level. For the purpose of calculating the ETR, this Directive should provide for 


a common set of specific rules for the computation of the tax base, referred to as qualifying 


income or loss, and for the taxes paid, referred to as covered taxes. The starting point are the 


financial accounts used for consolidation purposes that are then subject to a series of 


adjustments, including accommodating timing differences, in order to avoid any distortions 


between jurisdictions. Furthermore, the qualifying income or loss and the covered taxes of 


certain entities may be allocated to other, relevant entities within the MNE group to ensure 


neutrality in the tax treatment of qualifying income or loss that may be subject to covered 


taxes in several jurisdictions, either because of the nature of the entities (flow-through 


entities, hybrid entities or permanent establishment) or because of the specific tax treatment 


of the income (dividend payment or controlled foreign company tax regime). As regards 


covered taxes, the provisions of this Directive should be interpreted in light of any 


further guidance provided by the OECD, that should be taken into account by 


Member States in order to ensure a uniform identification of the covered taxes of all 


Member States and third country jurisdictions. 
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(12) The ETR of an MNE group in each jurisdiction where it carries out activities or of a large-


scale domestic group should be compared to the agreed minimum tax rate of 15 % in order 


to determine whether the MNE group or large-scale domestic group is liable to pay a top-up 


tax and consequently should apply the IIR or the UTPR. The minimum tax rate of 15 % 


agreed by the OECD/G20 Inclusive Framework on BEPS reflects a balance amongst corporate 


tax rates worldwide. In cases where the ETR of an MNE group falls below the minimum tax 


rate in a given jurisdiction, the top-up tax should be allocated to the entities in the MNE 


group that are liable to pay the tax in accordance with the application of the IIR and the 


UTPR, in order to comply with the globally agreed minimum effective rate of 15 %. In cases 


where the ETR of a large-scale domestic group falls below the minimum tax rate, the UPE at 


the top of the large-scale domestic group should apply the IIR in respect of its low-taxed 


constituent entities, in order to ensure that such group is liable to pay tax at an effective 


minimum rate of 15 %. 


(13) In order to allow Member States to benefit from the top-up tax revenues collected on their 


low-taxed constituent entities located in their territory, Member States should be able to 


elect to apply a domestic top-up tax system. Member States should notify to the European 


Commission when they elect to apply a qualified domestic top-up tax, with the objective of 


providing tax authorities of other Member States and third country jurisdictions as well as 


MNE groups with sufficient certainty as regards the applicability of the qualified domestic 


top-up tax to low-taxed constituent entities in that Member State. Constituent entities of an 


MNE group that are located in a Member State which has elected to implement such a 


system in its own domestic tax system should pay the top-up tax to this Member State. Such 


system should ensure that the minimum effective taxation of the qualifying income or loss 


of the constituent entities is computed in the same way, as the calculation of the top-up tax 


in accordance with this Directive. 
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(14) To ensure a proportionate approach, this exercise should take into consideration certain 


specific situations in which BEPS risks are reduced. Therefore, the Directive should include 


a substance carve-out based on the costs associated with employees and the value of tangible 


assets in a given jurisdiction. This would allow to address, to a certain extent, situations 


where an MNE group or a large-scale domestic group carries out economic activities which 


require material presence in a low-taxed jurisdiction as in such case BEPS practices would 


be unlikely to flourish. The specific case of MNE groups that are at the first stages of their 


international activity should also be considered in order not to discourage the development 


of cross-border activities for MNE groups that benefit from low taxation in their domestic 


jurisdiction where they are predominantly operating. Thus, the low-taxed domestic activities 


of such groups should be excluded from the application of the rules for a transitional period 


of five years, and provided that the MNE group does not have constituent entities in more 


than six other jurisdictions. In order to ensure equal treatment for large-scale domestic 


groups, the income from the activities of such groups should also be excluded for a 


transitional period of five years. 


(14a) What is more, in order to address the particular situation of Member States in which 


very few groups are headquartered and which accommodate such a low number of 


constituent entities that it would make it disproportionate to immediately require the 


application of the IIR and UTPR by the tax administrations of those Member States, 


and given the status of common approach of the GloBE rules, it would be adequate to 


enable these Member States to elect not to apply the IIR and the UTPR for a limited 


period of time. This election should be notified to the Commission before the 


transposition date of the Directive. 


(15) Due to its highly volatile nature and the long economic cycle of this industry, the shipping 


sector is traditionally subject to alternative or supplementary taxation regimes in Member 


States. To avoid undermining that policy rationale and allow Member States to continue 


applying a specific tax treatment to the shipping sector in line with international practice and 


State aid rules, shipping income should be excluded from the system. 
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(16) In order to achieve a balance between the objectives of the global minimum tax reform and 


the administrative burden for tax administrations and taxpayers, this Directive should 


provide for a de minimis exclusion for MNE groups or large-scale domestic groups that have 


an average revenue of less than EUR 10 000 000 and an average qualifying income or loss 


of less than EUR 1 000 000 in a jurisdiction. Such MNE groups or large-scale domestic 


groups should not pay a top-up tax even if their ETR is below the minimum tax rate in that 


jurisdiction. 


(17) The application of the rules of this Directive to MNE groups and large-scale domestic 


groups that fall within its scope for the first time could give rise to distortions resulting from 


the existence of tax attributes, including losses from prior fiscal years, or from timing 


differences, and require transitional rules to eliminate such distortions. A gradual decrease 


of the rates for the payroll and the tangible assets carve-outs over ten years should also apply 


to allow a smooth transition to the new tax system. 


(17a) Considering that MNE and large- scale domestic groups should pay tax at a minimum level 


in a given jurisdiction and for a given fiscal year, a top-up tax should exclusively aim to 


ensure that the profits of such groups be subject to tax at a minimum effective tax rate in a 


given fiscal year. For this reason, the rules on a top-up tax do not operate as a tax levied 


directly on the income of an entity but instead appl y to the excess profit in accordance 


with a standardised base and specific tax computation mechanics in order to identify low-


taxed income within the groups concerned and impose a top-up tax that would bring a 


group’s effective tax rate on that income up to the agreed minimum level of tax. The 


design of the IIR and UTPR as top-up taxes, however, does not prevent a jurisdiction from 


applying those rules under a corporate income tax system in its domestic law. 
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(17b) As it results from the political agreement reached at international level, the distribution tax 


systems taken into account by the GloBE rules should be those in force on or before July, 


1st 2021, date of the first OECD/G20 Inclusive Framework statement on the digitalisation 


of the economy that agreed the special treatment of eligible distribution tax systems. This 


should not prevent changes to a jurisdiction’s distribution tax system that are in line with 


its existing design. 


(18) For an efficient application of the system, it is crucial that procedures are coordinated at a 


group level. It will be necessary to operate a system ensuring the unobstructed flow of 


information within the MNE group and towards tax administrations where constituent 


entities are located. The primary responsibility of filing the information return should lie on 


the constituent entity itself. A waiver of such responsibility should however apply where the 


MNE group has designated another entity to file and share the information return. It could 


be either a local entity or an entity from another jurisdiction that has a competent authority 


agreement in place with the Member State of the constituent entity. Information filed as part 


of the top-up tax information return should allow the tax administrations where the 


constituent entities are located to evaluate the correctness of a constituent entity’s liability of 


the top-up tax or the domestic top-up tax, as the case may be, by application of domestic 


procedures, including for filing of domestic tax returns. Further guidance to be developed in 


the OECD’s GloBE Implementation Framework might be a useful source of illustration and 


interpretation in this respect, and Member States might choose to introduce its provisions 


into domestic legislation. Considering the compliance adjustments that this system requires, 


groups that fall within the scope of this Directive for the first time should be granted a 


period of 18 months to comply with the information requirements. 
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(19) Considering the benefits of transparency in the field of tax, it is encouraging that a 


significant amount of information will be filed with the tax authorities in all the participating 


jurisdictions. MNE groups within the scope of this Directive should be obliged to provide 


comprehensive and detailed information on their profits and effective tax rate in every 


jurisdiction where they have constituent entities. Such extensive reporting could be expected 


to increase transparency. 


(19a) In implementing this Directive, Member States should use the ‘Tax Challenges Arising 


from the Digitalisation of the Economy Global Anti-Base Erosion Model Rules (Pillar 


Two)’ agreed by the OECD/G20 Inclusive Framework on BEPS and the explanations and 


examples in the OECD Commentary on the GloBE Rules under Pillar Two , as well as the 


GloBE Implementation Framework, including its safe harbours rules, as a source of 


illustration or interpretation in order to ensure consistency in application across Member 


States to the extent that they are consistent with the provisions of this Directive and with 


Union law. The safe harbours rules should be of relevance as regards MNE groups as well 


as large-scale domestic groups. 
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(20) The effectiveness and fairness of the global minimum tax reform heavily relies on its 


worldwide implementation. In order to ensure a proper enforcement of the rules under this 


Directive, Member States should apply adequate penalties, in particular towards entities that 


do not comply with their obligations to file a tax information return and pay their share of 


top-up tax. When determining these penalties, Member States should take particular account 


of the necessity to tackle the risk that an MNE group does not declare the information 


necessary for applying the UTPR. To address this risk, Member States shlould lay down 


dissuasive penalties. It will also be vital that all major trading partners of the Union apply 


either a qualified IIR or an equivalent set of rules on minimum taxation. As regards the 


question of whether an IIR implemented by a third country jurisdiction that adheres to the 


global agreement is a qualified IIR within the meaning of the global agreement, it is 


appropriate to refer to the assessment to be carried out at OECD level. Furthermore, and in 


support of legal certainty and efficiency of the global minimum tax rules, it is important to 


further delineate the conditions under which the rules implemented in a third country 


jurisdiction which will not transpose the rules of the global agreement can be granted 


equivalence to a qualified IIR. The objective of the assessment of the equivalence is mainly 


to ensure uniform conditions for theclarify and to delineate the Member State’s 


application of the provisions of this Directive, notably as regards the of the scope of 


application of the UTPR. To this end, this Directive should provide for an assessment, 


prepared by the Commission, of the equivalence criteria based on certain parameters 


together with a listing of third country jurisdictions that meet the equivalence criteria. 


Acting on the basis of a Commission's proposal, the Council should determine the third 


country jurisdictions applying legal frameworks considered as equivalent to a qualified 


IIR, by means of This list would be modified, through an implementing delegated act., 


following any subsequent assessment of the legal framework implemented by a third 


country jurisdiction in its domestic law. The power of the Council to adopt this 


implementing act is explained by the effects that such measures could have for the 


national budgets of the Member States, for which tax revenues are a fundamental 


element, the significant effort that their implementation requires from national tax 


administrations and the possible impact in the field of external relations. Accordingly, 


the Council is justified in reserving to itself the right to exercise implementing powers. 
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(20a) It would be essential to ensure a consistent application of the rules of this Directive with 


respect to any third country jurisdiction which does not transpose the rules of the global 


agreement and is not granted equivalence of its domestic rules to a qualified IIR. In this 


context, it would be necessary to develop a common methodology for allocating amounts, 


which would be treated as covered taxes under the rules of the global agreement, to entities 


within an MNE group that would be subject to top-up tax in accordance with the rules of 


this Directive. For this purpose, Member States should use the OECD GloBE 


Implementation Framework guidance as their reference for the allocation of such covered 


taxes.  


(21) In order to amend certain non-essential elements of this Directive, the power to adopt acts in 


accordance with Article 290 of the Treaty on the Functioning of the European Union should 


be delegated to the Commission. The aim should be to enable, following an assessment by 


the Commission, modifications of the Annex that lists jurisdictions with a domestic legal 


framework which can be considered equivalent to a qualified income inclusion rule. 


(21) With this Directive entering into force in 2022 and the time limit for transposition by 


the Member States been set at the latest for 31 December 2023, the EU will act in line 


with the timeline agreed in the October 2021 statement of the OECD Inclusive 


Framework on BEPS, according to which Pillar Two should be brought into law in 


2022, to be effective in 2023, with the UTPR coming into effect in 2024. 


(22) The rules for the application of the UTPR should apply as of 1 January 2024 to allow third 


country jurisdictions to apply the IIR in the first phase of the implementation of the GloBE 


Model Rules. 
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(23) The objective of this Directive, to create a common framework for a global minimum level 


of taxation within the Union on the basis of the common approach contained in the GloBE 


Model Rules, cannot sufficiently be achieved by each Member State acting alone. 


Independent action by Member States would further risk creating a fragmentation of the 


internal market. As it is critical to adopt solutions that function for the internal market as a 


whole, this objective can, by reason of the scale of the global minimum tax reform, be better 


achieved at Union level. The Union may therefore adopt measures, in accordance with the 


principle of subsidiarity as set out in Article 5 of the Treaty on European Union. 


(24) The European Data Protection Supervisor was consulted in accordance with Article 42(1) of 


Regulation (EU) 2018/1725 of the European Parliament and of the Council5 and delivered 


formal comments on 10 February 2022. The right to protection of personal data according to 


Article 8 of the EU Charter of Fundamental Rights as well as Regulation 2016/679 of the 


European Parliament and of the Council6 applies to the processing of personal data carried 


out within the framework of this Directive, 


HAS ADOPTED THIS DIRECTIVE: 


                                                 


5  Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 


on the protection of natural persons with regard to the processing of personal data by the Union 


institutions, bodies, offices and agencies and on the free movement of such data, and repealing 


Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39). 


6  Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the 


protection of natural persons with regard to the processing of personal data and on the free 


movement of such data, and repealing Directive 95/46/EC (OJ L 119, 4.5.2016, p. 1). 
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CHAPTER I 


GENERAL PROVISIONS 


Article 1 


Subject-matter 


1. This Directive establishes common measures for the minimum effective taxation of MNE 


and large-scale domestic groups in the form of: 


(a) an income inclusion rule (IIR) in accordance with which a parent entity of an 


MNE group or a large-scale domestic group computes and pays its allocable share 


of top-up tax in respect of the low-taxed constituent entities of the group; 


(b) an undertaxed profit rule (UTPR) in accordance with which a constituent entity of 


an MNE group has an additional cash tax expense equal to its share of top-up tax 


that was not charged under the IIR in respect of the low-taxed constituent entities 


of the group. 


2. Member States may elect to apply a qualified domestic top-up tax in accordance with 


which top-up tax shall be computed and paid on the excess profit of all the low-taxed 


constituent entities located in their jurisdiction compute and pay top-up tax on their excess 


profit pursuant to the provisions of this Directive. 


Article 2 


Scope 


1. This Directive shall apply to constituent entities located in a Member State of the European 


Union that are members of an MNE or a large-scale domestic group which has an annual 


revenue of EUR 750 000 000 or more, including the revenue of the excluded entities 


referred to in paragraph 3, in its ultimate parent entity’s consolidated financial statements 


in at least two of the four fiscal years immediately preceding the tested fiscal year. 
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2. Where one or more of the four fiscal years referred to in paragraph 1 is longer or shorter 


than 12 months, the revenue threshold referred to in that paragraph shall be adjusted 


proportionally for each of those fiscal years. 


3. This Directive shall not apply to the following entities (‘excluded entities’): 


(a) a governmental entity, an international organisation, a non-profit organisation, a 


pension fund, an investment fund that is an ultimate parent entity and a real estate 


investment vehicle that is an ultimate parent entity; 


(b) an entity where at least 95 % of the value of the entity is owned by one or more 


entities referred to in point (a), directly or through one or several excluded entities, 


except pension services entities, and that: 


(i) operates exclusively, or almost exclusively, to hold assets or invest funds for 


the benefit of the entity or entities referred to in point (a); or 


(ii) exclusively carries out activities ancillary to those performed by the entity or 


entities referred to in point (a); 


(c) an entity where at least 85 % of the value of the entity is owned, directly or through 


one or several excluded entities, by one or more entities referred to in point (a), 


except pension services entities, provided that substantially all of its income is 


derived from dividends or equity gains or losses that are excluded from the 


computation of the qualifying income or loss in accordance with points (b) and (c) of 


Article 15(2). 


By way of derogation from the first subparagraph, the filing constituent entity may make 


an election, in accordance with article 43(1), not to treat an entity referred to in points (b) 


and (c) of that subparagraph as an excluded entity. 
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Article 3 


Definitions 


For the purpose of this Directive, the following definitions apply: 


(1) ‘entity’ means any legal arrangement that prepares separate financial accounts or any legal 


person; 


(2) ‘constituent entity’ means: 


(a) any entity that is part of an MNE group or a large-scale domestic group; and 


(b)  any permanent establishment of a main entity that is part of an MNE group 


referred to in point (a); 
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(3) ‘group’ means: 


(a) a collection of entities which are related through ownership or control as defined by 


the acceptable accounting standard for the preparation of consolidated financial 


statements by the ultimate parent entity, including any entity that may have been 


excluded from the consolidated financial statements of the ultimate parent entity 


solely based on its small size, materiality grounds or on the grounds that it is held for 


sale; or 


(b) an entity that has one or more permanent establishments, provided that it is not part 


of another group as defined in point (a); 


(4) ‘MNE group’ means any group that includes at least one entity or permanent establishment 


which is not located in the jurisdiction of the ultimate parent entity; 


(5) ‘large-scale domestic group’ means any group of which all constituent entities are located 


in the same Member State; 


(6) ‘consolidated financial statements’ means: 


(a) the financial statements prepared by an entity in accordance with an acceptable 


financial accounting standard, in which the assets, liabilities, income, expenses and 


cash flows of that entity and of any entities in which it has a controlling interest are 


presented as those of a single economic unit; 


(b) for groups as defined in point 3(b), the financial statements prepared by an entity in 


accordance with an acceptable financial accounting standard; 
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(c) the financial statements of the ultimate parent entity that are not prepared in 


accordance with an acceptable financial accounting standard and that have been 


subsequently adjusted to prevent any material competitive distortions; 


(d) where the ultimate parent entity does not prepare financial statements as described in 


points (a), (b) or (c), the financial statements that would have been prepared if the 


ultimate parent entity was required to prepare such financial statements in 


accordance with: 


(i) an acceptable financial accounting standard; or 


(ii) another financial accounting standard and provided such financial statements 


have been adjusted to prevent any material competitive distortions; 


(7) ‘fiscal year’ means the accounting period with respect to which the ultimate parent entity 


of an MNE group or a large-scale domestic group prepares its consolidated financial 


statements or, if the ultimate parent entity does not prepare consolidated financial 


statements, the calendar year; 


(8) ‘filing constituent entity’ means an entity filing a top-up tax information return in 


accordance with Article 42; 


(8a) ‘governmental entity’ means an entity that meets all of the following criteria: 


(a) it is part of or wholly-owned by a government (including any political subdivision or 


local authority thereof); 







  


 


6975/22   AS/JB/et 21 


 ECOFIN.2.B  EN 
 


 


(b) it does not carry on a trade or business and has the principal purpose of: 


(i) fulfilling a government function; or 


(ii) managing or investing that government’s or jurisdiction’s assets through the 


making and holding of investments, asset management, and related investment 


activities for the government’s or jurisdiction’s assets; 


(c) it is accountable to the government on its overall performance, and provides annual 


information reporting to the government; and 


(d) its assets vest in such government upon dissolution and to the extent it distributes net 


earnings, such net earnings are distributed solely to such government with no portion 


of its net earnings inuring to the benefit of any private person; 


(8aa) ’international organisation’ means any intergovernmental organisation, including a 


supranational organisation, or wholly-owned agency or instrumentality thereof that meets 


all of the following criteria set out in points (a) to (c) below: 


(a) it is comprised primarily of governments; 


(b) it has in effect a headquarters or substantially similar agreement, for example, 


arrangements that entitle the organisation’s offices or establishments in the 


jurisdiction to privileges and immunities, with the jurisdiction in which it is 


established; and 


(c) law or its governing documents prevent its income inuring to the benefit of private 


persons 
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(8b) ‘non-profit organisation’ means an entity that meets all the following criteria: 


(a) it is established and operated in its jurisdiction of residence: 


(i) exclusively for religious, charitable, scientific, artistic, cultural, athletic, 


educational or other similar purposes; or 


(ii) as a professional organisation, business league, chamber of commerce, labour 


organisation, agricultural or horticultural organisation, civic league or an 


organisation operated exclusively for the promotion of social welfare; 


(b) substantially all the income from the activities mentioned in paragraph (a) is exempt 


from income tax in its jurisdiction of residence; 


(c) it has no shareholders or members who have a proprietary or beneficial interest in its 


income or assets; 


(d) the income or assets of the entity may not be distributed to, or applied for the benefit 


of, a private person or non-charitable entity other than: 


(i) pursuant to the conduct of the entity’s charitable activities; 


(ii) as payment of reasonable compensation for services rendered or for the use of 


property or capital; or 


(iii) as payment representing the fair market value of property which the entity has 


purchased, and 
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(e) upon termination, liquidation or dissolution of the entity, all of its assets must be 


distributed or revert to a non-profit organisation or to the government (including any 


governmental entity) of the entity’s jurisdiction of residence or any political 


subdivision thereof; 


but does not include any entity carrying on a trade or business that is not directly related to 


the purposes for which it was established. 


(9) ‘flow-through entity’ means an entity to the extent it is fiscally transparent with respect to 


its income, expenditure, profit or loss in the jurisdiction where it was created unless it is 


tax resident and subject to a covered tax on its income or profit in another jurisdiction. 


A flow-through entity is deemed to be: 


(a)  a tax transparent entity with respect to its income, expenditure, profit or loss to the 


extent that it is fiscally transparent in the jurisdiction in which its owner is located;  


(b)  a reverse hybrid entity with respect to its income, expenditure, profit or loss to the 


extent that it is not fiscally transparent in the jurisdiction in which its owner is 


located; 


For the purpose of this definition, a fiscally transparent entity means an entity whose 


income, expenditure, profit or loss is treated by the laws of a jurisdiction as if it were 


derived or incurred by the direct owner of that entity in proportion to its interest in that 


entity. 


An ownership interest in an entity or a permanent establishment that is a constituent entity 


should shall be treated as held through a tax transparent structure if that ownership interest 


is held indirectly through a chain of tax transparent entities. 
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A constituent entity that is not tax resident and not subject to a covered tax or a qualified 


domestic top-up tax based on its place of management, place of creation or similar criteria 


shall be treated as a flow through entity and a tax transparent entity in respect of its income, 


expenditure, profit or loss, to the extent that: 


(i) its owners are located in a jurisdiction that treats the entity as fiscally transparent; 


(ii) it does not have a place of business in the jurisdiction where it was created; and 


(iii) the income, expenditure, profit or loss is not attributable to a permanent 


establishment; 


(10) ‘permanent establishment’ means: 


(a) a place of business or a deemed place of business located in a jurisdiction where it is 


treated as a permanent establishment in accordance with an applicable tax treaty in 


force provided that such jurisdiction taxes the income attributable to it in accordance 


with a provision similar to Article 7 of the OECD Model Tax Convention on Income 


and Capital7; 


(b) if there is no applicable tax treaty in force, a place of business or a deemed place of 


business located in a jurisdiction which taxes the income attributable to such place of 


business on a net basis in a manner similar to which it taxes its own tax residents; 


                                                 


7 OECD Model Tax Convention on Income and on Capital, as amended. 
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(c) if a jurisdiction has no corporate income tax system, a place of business or a deemed 


place of business located therein that would be treated as a permanent establishment 


in accordance with the OECD Model Tax Convention on Income and Capital, 


provided that such jurisdiction would have had the right to tax the income that would 


have been attributable to the place of business in accordance with Article 7 of that 


convention; or 


(d) a place of business or a deemed place of business that is not described in points (a) to 


(c) through which operations are conducted outside the jurisdiction where the entity 


is located if such jurisdiction exempts the income attributable to such operations; 


(11) ‘ultimate parent entity’ means: 


(a) an entity that owns, directly or indirectly, a controlling interest in any other entity 


and that is not owned, directly or indirectly, by another entity with a controlling 


interest in it; or 


(b)  the main entity of a group as defined in point (3)(b); 


(12) ‘minimum tax rate’ means fifteen percent (15 %);  


(13) ‘top-up tax’ means the top-up tax computed for a jurisdiction or a constituent entity 


pursuant to Article 26; 
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(14) ‘controlled foreign company tax regime’ means a set of tax rules, other than a qualified 


IIR, under which a direct or indirect shareholder of a foreign entity or the main entity of a 


permanent establishment, is subject to taxation on its share of part or all of the income 


earned by that foreign constituent entity, irrespective of whether that income is distributed 


to the shareholder; 


(15) ‘qualified IIR’ means a set of rules that is implemented in the domestic law of a 


jurisdiction, provided that such jurisdiction does not provide any benefits that are related to 


those rules, and that: 


(a) is equivalent to the rules laid down in this Directive or, as regards third country 


jurisdictions, the OECD Model Rules8 in accordance with which the parent entity of 


an MNE group or large-scale domestic group computes and pays its allocable share 


of top-up tax in respect of the low-taxed constituent entities of the group; 


(b) is implemented and administered in a way that is consistent with the rules laid down 


in this Directive or, as regards third country jurisdictions, the OECD Model Rules9; 


(16) ‘low-taxed constituent entity’ means: 


(a) a constituent entity of an MNE group or large-scale domestic group that is located in 


a low-tax jurisdiction; or 


(b) a stateless constituent entity that, in respect of a fiscal year, has qualifying income 


and an effective tax rate which is lower than the minimum tax rate; 


                                                 


8  Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion Model 


Rules (Pillar Two). 


9  Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion Model 


Rules (Pillar Two). 
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(17) ‘intermediate parent entity’ means a constituent entity that owns, directly or indirectly, an 


ownership interest in another constituent entity in the same MNE group and that does not 


qualify as an ultimate parent entity, a partially-owned parent entity, a permanent 


establishment or an investment entity; 


(18) ‘controlling interest’ means an ownership interest in an entity whereby the interest holder 


is required, or would have been required, to consolidate the assets, liabilities, income, 


expenses and cash flows of the entity on a line-by-line basis, in accordance with an 


acceptable financial accounting standard; 


A main entity is deemed to have the controlling interests of its permanent establishments. 


(19) ‘partially-owned parent entity’ means a constituent entity that owns, directly or indirectly, 


an ownership interest in another constituent entity of the same MNE group or large-scale 


domestic group, and for which more than 20 % of its ownership interest in its profits is 


held, directly or indirectly, by one or several persons that are not constituent entities of the 


MNE group or large-scale domestic group and that does not qualify as an ultimate parent 


entity, a permanent establishment or an investment entity; 


(20) ‘ownership interest’ means any equity interest that carries rights to the profits, capital or 


reserves of an entity or of a permanent establishment; 


(21) ‘parent entity’ means an ultimate parent entity, which is not an excluded entity, an 


intermediate parent entity, or a partially-owned parent entity; 
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(22) ‘acceptable financial accounting standard’ means international financial reporting 


standards (IFRS and IFRS as adopted by the EU pursuant to Regulation (EC) No 


1606/2002) and the generally accepted accounting principles of Australia, Brazil, Canada, 


the Member States of the European Union, the members of the European Economic Area, 


Hong Kong (China), Japan, Mexico, New Zealand, the People’s Republic of China, the 


Republic of India, the Republic of Korea, Russia, Singapore, Switzerland, the United 


Kingdom and the United States of America; 


(23) ‘qualified domestic top-up tax’ means a top-up tax that is implemented in the domestic law 


of a jurisdiction provided that such jurisdiction does not provide any benefits that are 


related to those rules, and that: 


(a) provides for the determination of the excess profits of the constituent entities located 


in that jurisdiction in accordance with the rules laid down in this Directive or, as 


regards third country jurisdictions, the OECD Model Rules10 and the application of 


the minimum tax rate to those excess profits for the jurisdiction and the constituent 


entities in accordance with the rules laid down in this Directive or, as regards third 


country jurisdictions, the OECD Model Rules11; and 


(b) is administered in a way that is consistent with the rules laid down in this Directive 


or, as regards third country jurisdictions, the OECD Model Rules12; 


                                                 


10 Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 


11 Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 


12 Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 
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(23a)  'net book value of tangible asset' means the average of the beginning and end values of 


tangible assets after taking into account accumulated depreciation, depletion and 


impairment, as recorded in the financial statements. 


(24) ‘investment entity’ means: 


(a) an investment fund or a real estate investment vehicle; 


(b) an entity that is at least 95 % owned, directly or through a chain of such entities, by 


an entity referred to in point (a), and that operates exclusively or almost exclusively 


to hold assets or invest funds for their benefit; or 


(c) an entity that is owned at a minimum of 85 % of its value by an entity referred to in 


point (a) provided that substantially all of its income is derived from dividends or 


equity gains or losses that are excluded from the computation of the qualifying 


income for the purpose of this Directive; 


(25) ‘investment fund’ means an entity or arrangement that meets all the following conditions: 


(a) it is designed to pool financial or non-financial assets from a number of investors, 


some of which are non-connected; 


(b) it invests in accordance with a defined investment policy; 


(c) it allows investors to reduce transaction, research and analytical costs or to spread 


risk collectively; 
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(d) it is primarily designed to generate investment income or gains, or protection against 


a particular or general event or outcome; 


(e) its investors have a right to return from the assets of the fund or income earned on 


those assets, based on the contribution they made; 


(f) it, or its management, is subject to the regulatory regime including appropriate anti-


money laundering and investor protection regulation for investment funds in the 


jurisdiction in which it is established or managed; and 


(g) it is managed by investment fund management professionals on behalf of the 


investors; 


(26) ‘real estate investment vehicle’ means a widely held entity that holds predominantly 


immovable property and that is subject to a single level of taxation, either in its hands or in 


the hands of its interest holders, with at most one year of deferral; 


(27) ‘pension fund’ means: 


(a) an entity that is established and operated in a jurisdiction exclusively or almost 


exclusively to administer or provide retirement benefits and ancillary or incidental 


benefits to individuals where: 
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(i) this entity is regulated as such by that jurisdiction or one of its political 


subdivisions or local authorities; or 


(ii)  those benefits are secured or otherwise protected by national regulations and 


funded by a pool of assets held through a fiduciary arrangement or trustor to 


secure the fulfilment of the corresponding pension obligations against a case of 


insolvency of the MNE groups and large-scale domestic groups; 


(b) a pension services entity; 


(28) ‘pension services entity’ means an entity that is established and operated exclusively or 


almost exclusively to invest funds for the benefit of entities referred to in point 27 (a) or to 


carry out activities that are ancillary to the regulated activities referred to in point 27 (a), 


where the pension services entity forms part of the same group as the entities carrying out 


these activities; 


(29) ‘low-tax jurisdiction’ means, in respect of an MNE group or large scale domestic group in 


any fiscal year, a Member State or a third country jurisdiction in which, the MNE group or 


the large-scale domestic group has a qualifying income and is subject to an effective tax 


rate which is lower than the minimum tax rate; 


(30) ‘qualifying income or loss’ means the financial accounting net income or loss of a 


constituent entity adjusted in accordance with the rules defined in Chapter III and in 


Chapters VI and VII of this Directive; 
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(31) ‘disqualified refundable imputation tax’ means any tax, other than a qualified imputation 


tax, accrued, or paid by, a constituent entity that is: 


(a) refundable to the beneficial owner of a dividend distributed by such constituent 


entity in respect of that dividend or creditable by the beneficial owner against a tax 


liability other than a tax liability in respect of such dividend; or 


(b) refundable to the distributing company upon distribution of a dividend to a 


shareholder. 


For the purpose of this definition, a qualified imputation tax means a covered tax accrued or 


paid by a constituent entity, including a permanent establishment, that is refundable or 


creditable to the recipient of the dividend distributed by the constituent entity (or, in the case 


of a covered tax accrued or paid by a permanent establishment, a dividend distributed by the 


main entity) to the extent that the refund is payable, or the credit is provided: 


(a) by a jurisdiction other than the jurisdiction which imposed the covered taxes; 


(b) to a beneficial owner of the dividend that is subject to tax at a nominal rate that 


equals or exceeds the minimum tax rate on the dividend received under the 


domestic law of the jurisdiction which imposed the covered taxes on the 


constituent entity; 
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(c) to an individual who is the beneficial owner of the dividend and tax resident in 


the jurisdiction which imposed the covered taxes on the constituent entity and 


who is subject to tax at a nominal rate that equals or exceeds the standard tax 


rate applicable to ordinary income; or 


(d) to a governmental entity, an international organisation, a resident non-profit 


organisation, a pension fund, a resident investment entity that is not part of the 


MNE group or a large-scale domestic group or a resident life insurance 


company to the extent that the dividend is received in connection with resident 


pension fund activities and is subject to tax in a similar manner as a dividend 


received by a pension fund. 


For purposes of this point: 


i) a non-profit organisation or pension fund is resident in a jurisdiction if 


it is created and managed in that jurisdiction; 


ii) an investment entity is resident in a jurisdiction if it is created and 


regulated in that jurisdiction; 


iii) a life insurance company is resident in the jurisdiction in which it is 


located. 
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(32)(a) ‘qualified refundable tax credit’ means: 


(a) a refundable tax credit designed in such a way that it must be paid as a cash payment 


or a cash equivalent to a constituent entity within four years from the date when the 


constituent entity is entitled to receive the refundable tax credit under the laws of the 


jurisdiction granting the credit; or 


(b) if the tax credit is refundable in part, the portion of the refundable tax credit that is 


payable as a cash payment or a cash equivalent to a constituent entity within four 


years from the date when the constituent entity is entitled to receive the partial 


refundable tax credit; 


A qualified refundable tax credit shall not include any amount of tax creditable or 


refundable pursuant to a qualified imputation tax or a disqualified refundable imputation 


tax. 


(32)(b) ‘non-qualified refundable tax credit’ means a tax credit that is a not a qualified refundable 


tax credit but that is refundable in whole or in part. 


(33) ‘main entity’ means an entity that includes the financial accounting net income or loss of a 


permanent establishment in its financial statements; 


 


(34) ‘constituent entity-owner’ means a constituent entity that owns, directly or indirectly, an 


ownership interest in another constituent entity of the same MNE group or large-scale 


domestic group; 
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(35) ‘eligible distribution tax system’ means a corporate income tax system that: 


(a) imposes income tax on profits only when those profits are distributed or deemed to 


be distributed to shareholders, or when the company incurs certain non-business 


expenses; 


(b) imposes tax at a rate equal to, or in excess of, the minimum tax rate; and 


(c) was in force on or before 1 July 2021; 


(36) ‘qualified undertaxed profit rule’ (‘qualified UTPR’) means a set of rules implemented in 


the domestic law of a jurisdiction, provided that such jurisdiction does not provide any 


benefits that are related to those rules, and that: 


(a) is equivalent to the rules laid down in this Directive or, as regards third country 


jurisdictions, the OECD Model Rules13, in accordance with which a jurisdiction 


collects its allocable share of top-up tax of an MNE group that was not charged under 


the IIR in respect of the low-taxed constituent entities of that MNE group; 


(b) is implemented and administered in a way that is consistent with the rules laid down 


in this Directive or, as regards third country jurisdictions, the OECD Model Rules14 ,; 


(37) ‘designated filing entity’ means the constituent entity, other than the ultimate parent entity, 


that has been appointed by the MNE group or large-scale domestic group to fulfil the filing 


obligations set out in Article 42 on behalf of the MNE group or large-scale domestic group. 


 


                                                 


13  Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 


14  Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 
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Article 4 


Location of a constituent entity 


1.  For the purpose of this Directive, a constituent entity other than a flow-through entity is 


located in the jurisdiction where it is considered as a resident for tax purposes based on its 


place of management, place of creation or similar criteria. 


Where the location of a constituent entity other than a flow-through entity cannot be 


determined based on the first subparagraph, it shall be deemed to be located in the 


jurisdiction where it was created. 


2. A flow-through entity shall be considered as stateless, unless it is the ultimate parent entity 


of an MNE group or a large-scale domestic group or it is required to apply an income 


inclusion rule in accordance with Articles 5, 6 and 7, in which case the flow-through entity 


shall be deemed to be located in the jurisdiction where it was created. 


3. A permanent establishment as defined in Article 3, point (10)(a), is located in the 


jurisdiction where it is treated as a permanent establishment and is liable to tax under the 


applicable tax treaty in force. 


A permanent establishment as defined in Article 3, point (10)(b), is located in the 


jurisdiction where it is subject to net basis taxation based on its business presence. 


A permanent establishment as defined in Article 3, point (10)(c), is located in the 


jurisdiction where it is situated. 


A permanent establishment as defined in Article 3, point (10)(d), is considered as stateless. 
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4. Where a constituent entity is located in two jurisdictions and those jurisdictions have an 


applicable tax treaty in force, the constituent entity is deemed to be located in the 


jurisdiction where it is considered as resident for tax purposes under that tax treaty. 


Where the applicable tax treaty requires that the competent authorities reach a mutual 


agreement on the deemed residence for tax purposes of the constituent entity, and no 


agreement is reached, paragraph 5 shall apply. 


Where there is no relief for double taxation under the applicable tax treaty in force, due to 


the fact that a constituent entity is resident for tax purposes of both contracting parties 


paragraph 5 shall apply. 


5. Where a constituent entity is located in two jurisdictions and those jurisdictions do not 


have an applicable tax treaty, the constituent entity is deemed to be located in the 


jurisdiction which charged the higher amount of covered taxes for the fiscal year. 


For the purpose of calculating the amount of covered taxes referred to in the first 


subparagraph, the amount of tax paid in accordance with a controlled foreign company tax 


regime shall not be taken into consideration. 


If the amount of covered taxes due in the two jurisdictions is the same or zero, the 


constituent entity is deemed to be located in the jurisdiction where it has the higher amount 


of substance-based income exclusion computed on an entity basis in accordance with 


Article 27. 


If the amount of the substance-based income exclusion in the two jurisdictions is the same 


or zero, the constituent entity shall be considered as stateless, unless it is an ultimate parent 


entity, in which case it shall be deemed to be located in the jurisdiction where it was 


created. 
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6. Where, as a result of applying paragraphs 4 and 5, a parent entity is located in a 


jurisdiction where it is not subject to a qualified IIR, it is deemed to be subject to the 


qualified IIR of the other jurisdiction, unless an applicable tax treaty in force prohibits the 


application of such rule. 


7. Where a constituent entity changes its location in the course of a fiscal year, it shall be 


located in the jurisdiction where it was deemed to be located under this Article at the 


beginning of that fiscal year. 


 


 


CHAPTER II 


INCOME INCLUSION RULE AND UNDERTAXED PROFIT RULE 


Article 5 


Ultimate parent entity in the Union 


1. Member States shall ensure that an ultimate parent entity that is a constituent entity located 


in a Member State is subject to the top-up tax for the fiscal year (the "IIR top-up tax”) in 


respect of its low-taxed constituent entities that are located in another jurisdiction or that 


are stateless. 


2. Member States shall ensure that, where a constituent entity that is the ultimate parent entity 


of an MNE group or of a large-scale domestic group is located in a Member State that is a 


low- tax jurisdiction, it is subject to the IIR top-up tax in respect of itself and of all low-


taxed constituent entities of the group located in the same Member State for the fiscal year. 
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Article 6 


Intermediate parent entity in the Union 


1. Member States shall ensure that an intermediate parent entity located in a Member State 


and held by an ultimate parent entity that is located in a third country jurisdiction is subject 


to the IIR top-up tax for the fiscal year in respect of its low-taxed constituent entities that 


are located in another jurisdiction or that are stateless. 


2. Member States shall ensure that, where an intermediate parent entity is located in a 


Member State that is a low-tax jurisdiction and held by an ultimate parent entity that is 


located in a third country jurisdiction it is subject to the IIR top-up tax in respect of itself 


and of its low-taxed constituent entities located in the same Member State for the fiscal 


year. 


3. Paragraphs 1 and 2 shall not apply where: 


(a) the ultimate parent entity is subject to a qualified income inclusion rule for that fiscal 


year; or 


(b) another intermediate parent entity is located in a jurisdiction where it is subject to a 


qualified IIR and owns, directly or indirectly, a controlling interest in the 


intermediate parent entity. 
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Article 6a 


Intermediate parent entity located in the Union and held by an excluded ultimate parent entity 


1. Member States shall ensure that, where an intermediate parent entity located in a Member State 


is held by an ultimate parent entity that is an excluded entity, the intermediate parent entity is 


subject to the IIR top-up tax for the fiscal year in respect of its low-taxed constituent entities 


that are located in another jurisdiction or that are stateless. 


2. Member States shall ensure that, where an intermediate parent entity located in a Member State 


that is a low-tax jurisdiction is held by an ultimate parent entity that is an excluded entity, it is 


subject to the IIR top-up tax in respect of itself and its low-taxed constituent entities that are 


located in the same Member State for the fiscal year. 


3. Paragraphs 1 and 2 shall not apply where another intermediate parent entity is located in a 


jurisdiction where it is subject to a qualified income inclusion rule for that fiscal year and owns, 


directly or indirectly, a controlling interest in the intermediate parent entity referred to in 


paragraphs 1 and 2. 
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Article 7 


Partially-owned parent entity in the Union 


1. Member States shall ensure that a partially-owned parent entity located in a Member State 


is subject to the IIR top-up tax for the fiscal year in respect of its low-taxed constituent 


entities that are located in another jurisdiction or that are stateless. 


2. Member States shall ensure that, where a partially-owned parent entity is located in a 


Member State that is a low- tax jurisdiction, it is subject to the IIR top-up tax in respect of 


itself and of its low-taxed constituent entities located in the same Member State for the 


fiscal year. 


3. Paragraphs 1 and 2 shall not apply where the ownership interests of the partially-owned 


parent entity are wholly held, directly or indirectly, by another partially-owned parent 


entity that is subject to a qualified income inclusion rule for that fiscal year. 
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Article 8 


Allocation of the top-up tax under the income inclusion rule 


1. The IIR top-up tax due by a parent entity in respect of a low-taxed constituent entity 


pursuant to Articles 5(1), 6(1), 6a(1) and 7(1) shall be equal to the top-up tax of the low-


taxed constituent entity, as computed in accordance with Article 26, multiplied by the 


parent entity’s allocable share in such top-up tax for the fiscal year. 


2. A parent entity’s allocable share in the top-up tax with respect to a low-taxed constituent 


entity shall be the proportion of the parent entity’s ownership interest in the qualifying 


income of the low-taxed constituent entity. The proportion of the parent entity´s ownership 


interest in the qualifying income shall be equal to the qualifying income of the low-taxed 


constituent entity for the fiscal year, reduced by the amount of such income attributable to 


ownership interests held by other owners, divided by the qualifying income of the low-


taxed constituent entity for the fiscal year. 


The amount of qualifying income attributable to ownership interests in a low-taxed 


constituent entity held by other owners is the amount that would have been treated as 


attributable to such owners under the principles of the acceptable financial accounting 


standard used in the ultimate parent entity’s consolidated financial statements if the low-


taxed constituent entity’s net income were equal to its qualifying income and: 


(a) the parent entity had prepared consolidated financial statements in accordance with 


that accounting standard (the hypothetical consolidated financial statements); 
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(b) the parent entity owned a controlling interest in the low-taxed constituent entity such 


that all of the income and expenses of the low-taxed constituent entity were 


consolidated on a line-by-line basis with those of the parent entity in the hypothetical 


consolidated financial statements; 


(c) all of the low-taxed constituent entity’s qualifying income were attributable to 


transactions with persons that are not group entities; and 


(d) all ownership interests not directly or indirectly held by the parent entity were held 


by persons other than group entities. 


3. In addition to the amount allocated to a parent entity in accordance with paragraph 1, the 


IIR top-up tax due by a parent entity pursuant to Article 5(2), 6(2), 6a(2) and 7(2) shall 


include, for the fiscal year, in accordance with Article 26 : 


a) the full amount of top-up tax computed for that parent entity; 


b) the amount of top-up tax computed for its low-taxed constituent entities located in 


the same Member State multiplied by the parent entity’s allocable share in such top-


up tax for the fiscal year. 
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Article 9 


Income inclusion ruleIIR offset mechanism 


Where a parent entity located in a Member State holds an ownership interest in a low-taxed 


constituent entity indirectly through an intermediate parent entity or a partially-owned parent entity 


that is subject to a qualified IIR for the fiscal year, the top-up tax due pursuant to Articles 5 to 7 


shall be reduced by an amount equal to the portion of the first-mentioned parent entity’s allocable 


share of the top-up tax which is due by the other parent entity. 


 


Article 10 


Election to apply a qualified domestic top-up tax 


1. Member States may elect to apply a qualified domestic top-up tax. 


If a Member State where constituent entities of an MNE group or a large-scale domestic 


group are located elects to apply a qualified domestic top-up tax, all low-taxed constituent 


entities of the MNE group or a large-scale domestic group in that Member State shall be 


subject to that domestic top-up tax for the fiscal year. 


Under a qualified domestic top-up tax, the domestic excess profits of the low-taxed 


constituent entities may be computed based on an acceptable financial accounting standard 


or an authorised financial accounting standard permitted by the authorised accounting body 


and adjusted to prevent any material competitive distortions, rather than the financial 


accounting standard used in the consolidated financial statements. 
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2. Where a parent entity of an MNE group or a large-scale domestic group is located in a 


Member State, and its directly or indirectly held constituent entities located, either in this 


Member State or in another jurisdiction, are subject to a qualified domestic top-up tax for 


the fiscal year in those jurisdictions, the amount of any top-up tax computed in accordance 


with Article 26 due by the parent entity pursuant to Articles 5 to 7 shall be reduced, up to 


zero, by the amount of qualified domestic top-up tax due either by itself or by those 


constituent entities. 


Notwithstanding the first subparagraph, if the qualified domestic top-up tax has been 


computed for a fiscal year in accordance with the ultimate parent entity’s acceptable 


accounting standard or with International Financial Reporting Standards (IFRS or IFRS as 


adopted by the EU pursuant to Regulation (EC) No 1606/2002), no top-up tax shall be 


computed in accordance with Article 26 for that fiscal year in respect of the constituent 


entities of that MNE group or large-scale domestic group located in that Member State. 


This subparagraph is without prejudice to the computation of any additional top-up tax 


pursuant to Article 28 in the case where a Member State does not apply a qualified 


domestic top-up tax to collect any additional top-up tax arising under Article 28. 


3. Where the amount of qualified domestic top-up tax for a fiscal year has not been paid 


within the four fiscal years following the fiscal year in which it was due, the amount of 


domestic top-up tax that was not paid shall be added to the jurisdictional top-up tax 


computed in accordance with Article 26(3) and can not be collected anymore by the 


Member State which made the election pursuant to paragraph 1. 
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4. Member States that elect to apply a qualified domestic top-up tax shall notify the 


Commission of this election within four months following the adoption of their national 


laws, regulations and administrative provisions introducing a qualified domestic top-up 


tax. Such election shall be valid and may not be revoked for a period of three years. At the 


end of each period of three years, the election shall be renewed automatically, unless the 


Member State revokes its election. Any revocation of the election shall be notified to the 


Commission no later than four months before the end of the fivethree-year period. 


Article 11 


Application of a UTPR across the MNE group 


1. Where the ultimate parent entity of an MNE group is located in a third country jurisdiction 


that does not apply a qualified income inclusion ruleIIR, or where the ultimate parent 


entity of an MNE group is an excluded entity, Member States shall ensure that the 


constituent entities located in the Union are subject, in the Member State in which they are 


located, to an adjustment which shall be equal to the UTPR top-up tax amount allocated to 


that Member State for the fiscal year in accordance with Article 13. 


For that purpose, such adjustment may take the form of either a top-up tax due by those 


constituent entities or a denial of deduction against the taxable income of those constituent 


entities resulting in an amount of tax liability necessary to collect to the UTPR top-up tax 


amount allocated to that Member State. 
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2. Where a Member State applies the adjustment pursuant to paragraph 1 in the form of a 


denial of deduction against taxable income, such adjustment shall apply to the extent 


possible with respect to the taxable year in which ends the fiscal year for which the UTPR 


top-up tax amount was calculated and allocated to a Member State in accordance with 


Article 13. 


Any UTPR top-up tax amount that remains due with respect to a fiscal year as a result of 


the application of a denial of deduction against taxable income for that fiscal year shall be 


carried forward to the extent necessary and be subject, with respect to each following fiscal 


year, to the adjustment pursuant to paragraph 1 until the full UTPR top-up tax amount 


allocated to that Member State for that fiscal year has been paid off. 


3. Constituent entities that are investment entities shall not be subject to this Article. 
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Article 12 


Application of a UTPR in the UPE jurisdiction 


1. Where the ultimate parent entity of an MNE group is located in a low-tax third country, 


Member States shall ensure that the constituent entities located in the Union are subject, in 


the Member State in which they are located, to an adjustment which shall be equal to the 


UTPR top-up tax amount allocated to that Member State for the fiscal year in accordance 


with Article 13. 


For that purpose, such adjustment may take the form of either a top-up tax due by those 


constituent entities or a denial of deduction against the taxable income of those constituent 


entities resulting in an amount of tax liability necessary to collect the UTPR top-up tax 


amount allocated to that Member State. 


The first subparagraph shall not apply when the ultimate parent entity in such low-tax third 


country jurisdiction is subject to a qualified IIR in respect to itself and its low taxed 


constituent entities located in this jurisdiction. 


2. Where a Member State applies the adjustment pursuant to paragraph 1 in the form of a 


denial of deduction against taxable income, such adjustment shall apply to the extent 


possible with respect to the taxable year in which the fiscal year for which the UTPR top-


up tax amount was calculated and allocated to a Member State in accordance with Article 


13 ends. 


Any UTPR top-up tax amount that remains due with respect to a fiscal year as a result of 


the application of a denial of deduction against taxable income for that fiscal year shall be 


carried forward to the extent necessary and be subject, with respect to each following fiscal 


year, to the adjustment pursuant to paragraph 1 until the full UTPR top-up tax amount 


allocated to that Member State for that fiscal year has been paid. 


3. Constituent entities that are investment entities shall not be subject to this Article. 
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Article 13 


Computation and allocation of the UTPR top-up tax amount 


1. The UTPR top-up tax amount allocated to a Member State shall be computed by 


multiplying the total UTPR top-up tax, as determined in accordance with paragraph 2, by 


the Member State’s UTPR percentage as determined in accordance with paragraph 5. 


2. The total UTPR top-up tax for a fiscal year shall be equal to the sum of the top-up tax 


calculated for each low-taxed constituent entity of the MNE group for that fiscal year, as 


determined in accordance with Article 26, subject to the adjustments set out in paragraphs 


3 and 4. 


3. The UTPR top-up tax of a low-taxed constituent entity shall be equal to zero where, for the 


fiscal year, all of the ultimate parent entity’s ownership interests in such low-taxed 


constituent entity are held directly or indirectly by one or more parent entities, which are 


required to apply a qualified IIR in respect of that low-taxed constituent entity for that 


fiscal year. 


4. Where paragraph 3 does not apply, the UTPR top-up tax of a low-taxed constituent entity 


shall be reduced by a parent entity’s allocable share of the top-up tax of that low-taxed 


constituent entity that is brought into charge under qualified IIR. 
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5. A Member State’s UTPR percentage shall be computed, for each fiscal year and for each 


MNE group, according to the following formula: 


50%𝑥
(𝑛𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑒𝑚𝑝𝑙𝑜𝑦𝑒𝑒𝑠 𝑜𝑓 𝑡ℎ𝑒 𝑀𝑒𝑚𝑏𝑒𝑟 𝑆𝑡𝑎𝑡𝑒)


𝑛𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑒𝑚𝑝𝑙𝑜𝑦𝑒𝑒𝑠 𝑜𝑓 𝑎𝑙𝑙 𝑈𝑇𝑃𝑅 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑠


+ 50%𝑥
𝑡ℎ𝑒 𝑡𝑜𝑡𝑎𝑙 𝑣𝑎𝑙𝑢𝑒 𝑜𝑓 𝑡𝑎𝑛𝑔𝑖𝑏𝑙𝑒 𝑎𝑠𝑠𝑒𝑡𝑠 𝑜𝑓 𝑡ℎ𝑒 𝑀𝑒𝑚𝑏𝑒𝑟 𝑆𝑡𝑎𝑡𝑒


𝑡ℎ𝑒 𝑡𝑜𝑡𝑎𝑙 𝑣𝑎𝑙𝑢𝑒 𝑜𝑓 𝑡𝑎𝑛𝑔𝑖𝑏𝑙𝑒 𝑎𝑠𝑠𝑒𝑡𝑠 𝑜𝑓 𝑎𝑙𝑙 𝑈𝑇𝑃𝑅 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑠
 


where: 


(a) the number of employees in the Member State is the total number of employees of all 


the constituent entities of the MNE group located in that Member State; 


(b) the number of employees in all jurisdictions with a qualified UTPR is the total 


number of employees of all the constituent entities of the MNE group located in a 


jurisdiction that has a qualified UTPR in force for the fiscal year; 


(c) the total value of tangible assets in the Member State is the sum of the net book value 


of tangible assets of all the constituent entities of the MNE group located in that 


Member State; 


(d) The total value of tangible assets in all jurisdictions with a qualified UTPR is the sum 


of the net book value of tangible assets of all the constituent entities of the MNE 


group located in a jurisdiction that has a qualified UTPR in force for the fiscal year. 
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6. The number of employees shall be the number of employees on a full-time equivalent basis 


of all constituent entities located in the relevant jurisdiction, including independent 


contractors provided that they participate in the ordinary operating activities of the 


constituent entity. 


The tangible assets shall include the tangible assets of all constituent entities located in the 


relevant jurisdiction but shall not include cash or cash equivalent, intangible or financial 


assets. With regard to permanent establishments, tangible assets should be allocated 


provided those tangible assets are included in the separate financial accounts of that 


permanent establishment as determined by Article 17(1) and adjusted in accordance with 


Article 17(2). The tangible assets allocated to the tax jurisdiction of a permanent 


establishment shall not be taken into account for the tangible assets of the tax jurisdiction 


of the main entity. 
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7. A permanent establishment shall be allocated the employees whose payroll costs are 


included, and tangible assets that are included, in the separate financial accounts of that 


permanent establishment pursuant to Article 17(1) adjusted in accordance with Article 


17(2). 


The number of employees and tangible assets attributed to the jurisdiction of a permanent 


establishment shall not be taken into account for the number of employees and tangible assets 


of the tax jurisdiction of the main entity. 


The number of employees and the net book value of tangible assets held by an investment 


entity shall be excluded from the elements of the formula. 


The number of employees and the net book value of tangible assets of a flow-through 


entity shall be excluded from the elements of the formula, unless they are allocated to a 


permanent establishment or, in the absence of a permanent establishment, to the constituent 


entities that are located in the jurisdiction where the flow-through entity was created. 


8. By way of derogation from paragraph 5, a jurisdiction’s UTPR percentage for an MNE 


group shall be deemed to be zero for a fiscal year as long as the UTPR top-up tax amount 


allocated to that jurisdiction in a prior fiscal year has not resulted in the constituent entities 


of this MNE group located in that jurisdiction having an additional cash tax expense equal, 


in total, to the UTPR top-up tax amount for that prior fiscal year allocated to that 


jurisdiction. 
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The number of employees and the net book value of tangible assets of the constituent 


entities of an MNE group which is located in a jurisdiction with a UTPR percentage of 


zero for a fiscal year shall be excluded from the elements of the formula for allocating the 


total UTPR top-up tax to the MNE group for that fiscal year. 


9. Paragraph 8 shall not apply for a fiscal year if all jurisdictions with a qualified UTPR in 


force for the fiscal year have a UTPR percentage of zero for the MNE group for that fiscal 


year. 


 


CHAPTER III 


COMPUTATION OF THE QUALIFYING INCOME OR LOSS 


Article 14 


Determination of the qualifying income or loss 


1. The qualifying income or loss of a constituent entity shall be computed by making the 


adjustments set out in Articles 15 to 18 to the financial accounting net income or loss of 


the constituent entity for the fiscal year before any consolidation adjustments for 


eliminating intra-group transactions, as determined under the accounting standard used in 


the preparation of the consolidated financial statements of the ultimate parent entity. 







  


 


6975/22   AS/JB/et 54 


 ECOFIN.2.B  EN 
 


2. Where it is not reasonably practicable to determine the financial accounting net income or 


loss of a constituent entity based on the acceptable financial accounting standard or 


authorised financial accounting standard used in the preparation of the consolidated 


financial statements of the ultimate parent entity, the financial accounting net income or 


loss of the constituent entity for the fiscal year may be determined using another acceptable 


financial accounting standard or an authorised financial accounting standard provided that: 


(a) the financial accounts of the constituent entity are maintained based on that 


accounting standard; 


(b) the information contained in the financial accounts is reliable; and 


(c)  permanent differences in excess of EUR 1 000 000 that arise from the application of 


a particular principle or standard to items of income or expense or transactions, 


which differs from the financial standard used in the preparation of the consolidated 


financial statements of the ultimate parent entity, shall be adjusted to conform to the 


treatment required for that item under the accounting standard used in the preparation 


of the consolidated financial statements. 


An authorised financial accounting standard means, in respect of an entity, a set of generally 


acceptable accounting principles permitted by an authorised accounting body in the 


jurisdiction where that entity is located. For the purpose of this definition, authorised 


accounting body means the body with legal authority in a jurisdiction to prescribe, establish or 


accept accounting standards for financial reporting purposes. 


3. Where an ultimate parent entity has not prepared its consolidated financial statements in 


accordance with an acceptable financial accounting standard referred to in Article 3(6)(c), 


the consolidated financial statements of the ultimate parent entity shall be adjusted to 


prevent any material competitive distortion. 
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4.   Where an ultimate parent entity does not prepare consolidated financial statements as 


referred to in Articles 3(6)(a), (b) and (c), the consolidated financial statements of the 


ultimate parent entity referred to in Article 3(6)(d) shall be those that would have been 


prepared if the ultimate parent entity was required to prepare such consolidated financial 


statements in accordance with: 


(a) an acceptable financial accounting standard; or 


(b) an authorised financial accounting standard provided that such consolidated financial 


statements are adjusted to prevent any material competitive distortion. 


5. Where a qualified domestic top-up tax is applied by a Member State or a third country 


jurisdiction, the financial accounting net income or loss of the constituent entities located 


in that Member State or third country jurisdiction may be determined in accordance with 


an acceptable financial accounting standard or an authorised financial accounting standard 


that is different from the financial accounting standard used in the consolidated financial 


statements of the ultimate parent entity provided that such financial accounting net income 


or loss is adjusted to prevent any material competitive distortion. 


6. Where the application of a specific principle or procedure under a set of generally accepted 


accounting principles results in a material competitive distortion, the accounting treatment 


of any item or transaction subject to that principle or procedure shall be adjusted to conform 


to the treatment required for the item or transaction under International Financial Reporting 


Standards (IFRS or IFRS as adopted by the EU pursuant to Regulation (EC) No 1606/2002). 


A material competitive distortion means, in respect of the application of a specific principle 


or procedure under a set of generally acceptable accounting principles, an application that 


results in an aggregate variation of income or expense of more than EUR75 000 000 in a 


fiscal year as compared to the amount that would have been determined by applying the 


corresponding principle or procedure under International Financial Reporting Standards. 
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Article 15 


Adjustments to determine the qualifying income or loss 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘net taxes expense’ means the net amount of the following items: 


(i) covered taxes accrued as an expense and any current and deferred covered 


taxes included in the income tax expense, including covered taxes on income 


that is excluded from the qualifying income or loss computation; 


(ii) deferred tax assets attributable to a loss for the fiscal year; 


(iii) qualified domestic top-up taxes accrued as an expense; 


(iv) taxes arising pursuant to the rules of this Directive or, as regards third country 


jurisdictions, the OECD Model Rules15 , accrued as an expense; and 


(v) disqualified refundable imputation taxes accrued as an expense; 


                                                 


15 Tax Challenges Arising from the Digitalisation of the Economy Global Anti-Base Erosion 


Model Rules (Pillar Two). 
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(b) ‘excluded dividend’ means dividends or other distributions received or accrued in 


respect of an ownership interest, except dividends or other distributions received or 


accrued in respect of: 


(i) an ownership interest: 


o held by the group in an entity, that carries rights to less than 10 % of 


the profits, capital or reserves, or voting rights of that entity at the date 


of the distribution or disposition (a “portfolio shareholding”); and 


o that is economically owned by the constituent entity that receives or 


accrues the dividends or other distributions for less than one year at the 


date of the distribution; 


(ii) an ownership interest in an investment entity that is subject to an election 


pursuant to Article 41; 


(c) ‘excluded equity gain or loss’ means a gain, profit or loss, included in the financial 


accounting net income or loss of the constituent entity, arising from: 


(i) gains and losses arising from changes in the fair value of an ownership interest, 


except for a portfolio shareholding; 


(ii) profits or losses in respect of an ownership interest that is included under the 


equity method of accounting; and 


(iii) gains and losses from the disposal of an ownership interest, except for the 


disposal of a portfolio shareholding; 
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(d) ‘included revaluation method gain or loss’ means a net gain or loss, increased or 


decreased by any associated covered taxes for the fiscal year, arising from the 


application of an accounting method or practice that, in respect of all property, plant 


and equipment: 


(i) periodically adjusts the carrying value of such property to its fair value; 


(ii) records the changes in value in other comprehensive income; and 


(iii) does not subsequently report the gain or loss accrued in other comprehensive 


income through profit and loss; 


(e) ‘asymmetric foreign currency gain or loss’ means foreign currency gains or losses of 


an entity whose accounting and tax functional currencies are different and that are: 


(i) included in the computation of the taxable income or loss of a constituent 


entity and that are attributable to fluctuations in the exchange rate between the 


accounting functional currency and the tax functional currency of the 


constituent entity; 


(ii) included in the computation of the financial accounting net income or loss of a 


constituent entity and that are attributable to fluctuations in the exchange rate 


between the accounting functional currency and the tax functional currency of 


the constituent entity; 
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(iii) included in the computation of the financial accounting net income or loss of a 


constituent entity and that are attributable to fluctuations in the exchange rate 


between a foreign currency and the accounting functional currency of the 


constituent entity; and 


(iv) attributable to fluctuations in the exchange rate between a foreign currency and 


the tax functional currency of the constituent entity, whether or not such 


foreign currency gain or loss is included in the taxable income; 


The tax functional currency is the functional currency used to determine the 


constituent entity’s taxable income or loss for a covered tax in the jurisdiction in 


which it is located. The accounting functional currency is the functional currency 


used to determine the constituent entity’s financial accounting net income or loss. A 


third foreign currency is a currency that is not the constituent entity’s tax functional 


currency or accounting functional currency. 


(f) ‘policy disallowed expense’ means: 


(i) an expense accrued by the constituent entity for illegal payments, including 


bribes and kickbacks; and 


(ii) an expense accrued by the constituent entity for fines and penalties that equal 


or exceed EUR 50 000 or an equivalent amount in the functional currency in 


which the financial accounting net income or loss of the constituent entity is 


computed; 
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(g) ‘prior period errors and changes in accounting principles’ means a change in the 


opening equity of a constituent entity at the beginning of a fiscal year that is 


attributable to: 


(i) a correction of an error in the determination of the financial accounting net 


income or loss in a previous fiscal year that affected the income or expenses 


includible in the computation of the qualifying income or loss in that previous 


fiscal year, except to the extent such error correction resulted in a material 


decrease to a liability for covered taxes subject to Article 24; and 


(ii) a change in accounting principles or policy that affected the income or 


expenses included in the computation of the qualifying income or loss; 


(h) ‘accrued pension expense’ means the difference between the amount of pension 


liability expense included in the financial accounting net income or loss and the 


amount contributed to a pension fund for the fiscal year. 
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2. The financial accounting net income or loss of a constituent entity shall be adjusted by the 


amount of the following items to determine its qualifying income or loss: 


(a) net taxes expenses; 


(b) excluded dividends; 


(c) excluded equity gains or losses; 


(d) included revaluation method gains or losses; 


(e) gains or losses from the disposal of assets and liabilities excluded pursuant to Article 


33; 


(f) asymmetric foreign currency gains or losses; 


(g) policy disallowed expenses; 


(h) prior period errors and changes in accounting principles; and 


(i) accrued pension expenses. 







  


 


6975/22   AS/JB/et 62 


 ECOFIN.2.B  EN 
 


3. At the election of the filing constituent entity, a constituent entity may substitute the 


amount allowed as a deduction in the computation of its taxable income in its location for 


the amount expensed in its financial accounts for a cost or expense of such constituent 


entity that was paid with stock-based compensation. 


Where the option to use the stock-options has not been exercised, the amount of stock-


based compensation expense that has been deducted from the financial accounting net 


income or loss of the constituent entity for the computation of its qualifying income or loss 


for all previous fiscal years shall be included in the fiscal year in which the option has 


expired. 


Where part of the amount of stock-based compensation expense has been recorded in the 


financial accounts of the constituent entity in fiscal years prior to the fiscal year in which 


the election is made, an amount equal to the difference between the total amount of stock-


based compensation expense that has been deducted for the computation of its qualifying 


income or loss in those previous fiscal years and the total amount of stock-based 


compensation expense that would have been deducted for the computation of its qualifying 


income or loss in those previous fiscal years if the election had been made in such fiscal 


years, shall be included in the computation of the qualifying income or loss of the 


constituent entity for that fiscal year. 


The election shall be made in accordance with Article 43(1) and shall apply consistently to 


all constituent entities located in the same jurisdiction for the year in which the election is 


made and all subsequent fiscal years. 


In the fiscal year in which the election is revoked, the amount of unpaid stock-based 


compensation expense deducted pursuant to the election that exceeds the financial 


accounting expense accrued shall be included for the computation of the qualifying income 


or loss of the constituent entity. 
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4. Any transaction between constituent entities located in different jurisdictions that is not 


recorded in the same amount in the financial accounts of both constituent entities or that is 


not consistent with the arm’s length principle must be adjusted so as to be in the same 


amount and consistent with the arm’s length principle. 


A loss from a sale or other transfer of an asset between two constituent entities located in 


the same jurisdiction that is not recorded consistently with the arm’s length principle shall 


be adjusted based on the arm’s length principle if that loss is included in the computation 


of the qualifying income or loss. 


For the purpose of this paragraph, arm’s length principle means the principle under which 


transactions between constituent entities must be recorded by reference to the conditions 


that would have been obtained between independent enterprises in comparable transactions 


and under comparable circumstances. 
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5. Qualified refundable tax credits as referred to in Article 3(32) shall be treated as income 


for the computation of the qualifying income or loss of a constituent entity. Non-qualified 


refundable tax credits shall not be treated as income for the computation of the qualifying 


income or loss of a constituent entity. 


6. At the election of the filing constituent entity, gains and losses in respect of assets and 


liabilities that are subject to fair value or impairment accounting in the consolidated 


financial statements for a fiscal year may be determined on the basis of the realisation 


principle for the computation of the qualifying income or loss. 


Gains or losses which result from applying fair value or impairment accounting in respect 


of an asset or a liability shall be excluded from the computation of the qualifying income 


or loss of a constituent entity under the first subparagraph. 


The carrying value of an asset or a liability for the purpose of determining a gain or a loss 


under the first subparagraph shall be the carrying value at the time the asset was acquired 


or the liability was incurred, or on the first day of the fiscal year in which the election is 


made, whichever date is the latest. 


The election shall be made in accordance with Article 43(1) and shall apply to all 


constituent entities located in the jurisdiction to which the election is made, unless the 


filing constituent entity chooses to limit the election to the tangible assets of the constituent 


entities or to investment entities. 
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In the fiscal year in which the election is revoked, an amount equal to the difference between 


both the fair value of the asset or liability and the carrying value of the asset or liability on the 


first day of the fiscal year in which the revocation is made determined pursuant to the election 


shall be included (if the fair value exceeds the carrying value) or deducted (if the carrying 


value exceeds the fair value) for the computation of the qualifying income or loss of the 


constituent entities. 


7. At the election of the filing constituent entity, the qualifying income or loss of a constituent 


entity located in a jurisdiction arising from the disposal of local tangible assets located in 


that jurisdiction by such constituent entity to third parties (other than a member of the 


group) for a fiscal year may be adjusted in the following manner. For the purpose of this 


paragraph, the local tangible assets are immovable property located in the same jurisdiction 


as the constituent entity. 


The net gain arising from the disposal of local tangible assets as referred to in the first 


subparagraph in the fiscal year in which the election is made shall be offset against any net 


loss of a constituent entity located in that jurisdiction arising from the disposal of local 


tangible assets as referred to in the first subparagraph in the fiscal year in which the election is 


made and in the four fiscal years prior to that fiscal year (the “five-year period”). The net gain 


shall be offset first against the net loss, if any, that has arisen in the earliest fiscal year of the 


five-year period. Any residual amount of net gain shall be carried forward and offset against 


any net losses that have arisen in subsequent fiscal years of the five-year period. 
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Any residual amount of net gain that remains after applying the second subparagraph shall be 


spread evenly over the five-year period for the computation of the qualifying income or loss 


of each constituent entity located in that jurisdiction that has made a net gain from the 


disposal of local tangible assets as referred to in the first subparagraph in the fiscal year in 


which the election is made. The residual amount of net gain allocated to a constituent entity 


shall be proportionate to the net gain of that constituent entity divided by the net gain of all 


constituent entities. 


Where no constituent entity in a jurisdiction has made a net gain from the disposal of local 


tangible assets as referred to in the first subparagraph in the fiscal year in which the election is 


made, the residual amount of net gain as referred to in the third subparagraph shall be 


allocated equally to each constituent entity in that jurisdiction and spread evenly over the five-


year period for the computation of the qualifying income or loss of each of those constituent 


entities. 


Any adjustment under this paragraph for the fiscal years preceding the election year shall be 


subject to adjustments in accordance with Article 28(1). The election shall be made annually 


in accordance with Article 43(2). 


8. Any expense related to a financing arrangement whereby one or more constituent entities 


provide credit to one or more other constituent entities of the same group (the “intra-group 


financing arrangement”) shall not be taken into consideration in the computation of the 


qualifying income or loss of a constituent entity if the following conditions occur: 
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(a) the constituent entity is located in a low-tax jurisdiction or in a jurisdiction that 


would have been low-taxed if the expense had not been accrued by the constituent 


entity; 


(b) it can reasonably be anticipated that, over the expected duration of the intra-group 


financing arrangement, the intra-group financing arrangement increases the amount 


of expenses taken into account for the computation of the qualifying income or loss 


of that constituent entity, without resulting in a commensurate increase in the taxable 


income of the constituent entity providing the credit (the ’counterparty’); 


(c) the counterparty is located in a jurisdiction that is not a low-tax jurisdiction or in a 


jurisdiction that would not have been low-taxed if the income related to the expense 


had not been accrued by the counterparty; 


9. An ultimate parent entity may elect to apply its consolidated accounting treatment to 


eliminate income, expense, gains and losses from transactions between constituent entities 


that are located in the same jurisdiction and included in a tax consolidation group for the 


purpose of computing the net qualifying income or loss of those constituent entities. 


The election shall be made in accordance with Article 43(1). 


In the fiscal year in which the election is made or revoked, appropriate adjustments shall be 


made so that items of qualifying income or loss are not taken into consideration more than 


once or omitted as a result of such election or the revocation. 
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10. An insurance company shall exclude from the computation of its qualifying income or loss 


any amount charged to policyholders for taxes paid by the insurance company in respect of 


returns to the policyholders. An insurance company shall include in the computation of its 


qualifying income or loss any returns to policyholders that are not reflected in its financial 


accounting net income or loss to the extent that the corresponding increase or decrease in 


liability to the policyholders is reflected in its financial accounting net income or loss. 


11.  Any amount that is recognised as a decrease in the equity of a constituent entity and is the 


result of distributions made or due in respect of an instrument issued by that constituent 


entity pursuant to prudential regulatory requirements (the “additional tier one capital”) 


shall be treated as an expense in the computation of its qualifying income or loss. 


Any amount that is recognised as an increase in the equity of a constituent entity and is the 


result of distributions received or due to be received in respect of an additional tier one 


capital held by the constituent entity shall be included in the computation of its qualifying 


income or loss. 
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Article 16 


International shipping income exclusion 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘international shipping income’ means net income obtained by a constituent entity 


from the following activities, where the transportation is not carried out via inland 


waterways within the same jurisdiction: 


(i) transportation of passengers or cargo by ship in international traffic whether 


the ship is owned, leased or otherwise at the disposal of the constituent entity; 


(ii) transportation of passengers or cargo by ship in international traffic under slot-


chartering arrangements; 


(iii) leasing of a ship to be used for the transportation of passengers or cargo in 


international traffic on charter fully equipped, crewed and supplied; 


(iv) leasing of a ship used for the transportation of passengers or cargo in 


international traffic, on a bareboat charter basis, to another constituent entity; 


(v) participation in a pool, a joint business or an international operating agency for 


the transportation of passengers or cargo by ship in international traffic; and 


(vi) sale of a ship used for the transportation of passengers or cargo in international 


traffic provided that the ship has been held for use by the constituent entity for 


a minimum of one year; 
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(b) ‘qualified ancillary international shipping income’ means net income obtained by a 


constituent entity from the following activities, provided that such activities are 


performed primarily in connection with the transportation of passengers or cargo by 


ships in international traffic: 


(i) leasing of a ship, on a bareboat charter basis, to another shipping enterprise that 


is not a constituent entity, provided that the charter does not exceed three years; 


(ii) sale of tickets issued by other shipping enterprises for the domestic leg of an 


international voyage; 


(iii) leasing and short-term storage of containers or detention charges for the late 


return of containers; 


(iv) provision of services to other shipping enterprises by engineers, maintenance 


staff, cargo handlers, catering staff, and customer services personnel; and 


(v) investment income, where the investment that generates the income is made as 


an integral part of the carrying on the business of operating the ships in 


international traffic. 


2. The international shipping income and qualified ancillary international shipping income of 


a constituent entity shall be excluded from the computation of its qualifying income or 


loss, provided that the constituent entity demonstrates that the strategic or commercial 


management of all ships concerned is effectively carried on from within the jurisdiction 


where the constituent entity is located. 


3. Where the computation of a constituent entity’s international shipping income and 


qualified ancillary international shipping income results in a loss, such loss shall be 


excluded from the computation of the constituent entity’s qualifying income or loss. 
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4.  The aggregated qualified ancillary international shipping income of all constituent entities 


located in a jurisdiction shall not exceed 50 % of those constituent entities’ international 


shipping income. 


5. The costs incurred by a constituent entity that are directly attributable to its international 


shipping activities and qualified ancillary international shipping activities referred to in 


paragraph 1 shall be allocated to such activities for the purpose of computing the net 


international shipping income and the net qualified ancillary international shipping income 


of the constituent entity. 


The costs incurred by a constituent entity that indirectly result from its international 


shipping activities and qualified ancillary international shipping activities referred to in 


paragraph 1 shall be deducted from the constituent entity’s revenues from such activities to 


compute its international shipping income and qualified ancillary international shipping 


income of the constituent entity on the basis of its revenues from such activities in 


proportion to its total revenues. 


6. All direct and indirect costs attributed to a constituent entity’s international shipping 


income and qualified ancillary international shipping income in accordance with paragraph 


5 shall be excluded from the computation of its qualifying income or loss. 
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Article 17 


Allocation of the qualifying income or loss between a main entity and a permanent establishment 


1. Where a constituent entity is a permanent establishment as defined in Article 3, point 


(10)(a), (b) or (c), its financial accounting net income or loss shall be the net income or 


loss reflected in the separate financial accounts of the permanent establishment. 


Where a permanent establishment does not have separate financial accounts, its financial 


accounting net income or loss shall be the amount that would have been reflected in its 


separate financial accounts if they had been prepared on a standalone basis and in 


accordance with the accounting standard used in the preparation of the consolidated 


financial statements of the ultimate parent entity. 


2. Where a constituent entity meets the definition of a permanent establishment in Article 3, 


point (10)(a) or (b), its financial accounting net income or loss shall be adjusted to reflect 


only the amounts and items of income and expense that are attributable to it in accordance 


with the applicable tax treaty or domestic law of the jurisdiction where it is located, 


regardless of the amount of income subject to tax and the amount of deductible expenses in 


that jurisdiction. 


Where a constituent entity meets the definition of a permanent establishment in Article 3, 


point (10)(c), its financial accounting net income or loss shall be adjusted to reflect only 


the amounts and items of income and expense that would have been attributable to it in 


accordance with Article 7 of the OECD Model Tax Convention16. 


                                                 


16 OECD Model Tax Convention on Income and on Capital, as amended 
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3. Where a constituent entity meets the definition of a permanent establishment in Article 3, 


point (10)(d), its financial accounting net income or loss shall be computed based on the 


amounts and items of income that are exempt in the jurisdiction where the main entity is 


located and attributable to the operations conducted outside of that jurisdiction and the 


amounts and items of expense that are not deducted for tax purposes in the jurisdiction 


where the main entity is located and that are attributable to such operations outside of that 


jurisdiction. 


4. The financial accounting net income or loss of a permanent establishment shall not be 


taken into account in determining the qualifying income or loss of the main entity, except 


as provided in paragraph 5. 


5. A qualifying loss of a permanent establishment shall be treated as an expense of the main 


entity for the computation of its qualifying income or loss to the extent that the loss of the 


permanent establishment is treated as an expense in the computation of domestic taxable 


income of such main entity and is not set off against an item of the domestic taxable 


income that is subject to tax under the laws of both the jurisdiction of the main entity and 


the jurisdiction of the permanent establishment. 


Qualifying income that is subsequently earned by the permanent establishment shall be 


treated as qualifying income of the main entity up to the amount of the qualifying loss that 


was previously treated as an expense of the main entity under the first subparagraph. 
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Article 18 


Allocation of the qualifying income or loss of a flow-through entity 


1. The financial accounting net income or loss of a constituent entity that is a flow-through 


entity shall be reduced by the amount allocable to its owners that are not group entities and 


that hold their ownership interest in such flow-through entity directly or through a chain of 


tax transparent entities, unless: 


(a) the flow-through entity is an ultimate parent entity; or 


(b) the flow-through entity is held, directly or through a chain of tax transparent entities, 


by such an ultimate parent entity. 


2. The financial accounting net income or loss of a constituent entity that is a flow-through 


entity shall be reduced by the financial accounting net income or loss that is allocated to 


another constituent entity. 


3. Where a flow-through entity wholly or partially carries out business through a permanent 


establishment, its financial accounting net income or loss which remains after applying 


paragraph 1 shall be allocated to that permanent establishment in accordance with Article 


17. 


4. Where a tax transparent entity is not the ultimate parent entity, the financial accounting net 


income or loss of the flow-through entity which remains after applying paragraphs 1 and 3 


shall be allocated to its constituent entity-owners in accordance with their ownership 


interests in the flow-through entity. 
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5. Where a flow-through entity is a tax transparent entity that is the ultimate parent entity or a 


reverse hybrid entity, any financial accounting net income or loss of the flow-through 


entity which remains after applying paragraphs 1 and 3 shall be allocated to the ultimate 


parent entity or the reverse hybrid entity. 


6. Paragraphs 3, 4 and 5 shall be applied separately with respect to each ownership interest in the 


flow-through entity. 


 


CHAPTER IV 


COMPUTATION OF ADJUSTED COVERED TAXES 


Article 19 


Covered taxes 


1. The covered taxes of a constituent entity shall include: 


(a) taxes recorded in the financial accounts of a constituent entity with respect to its 


income or profits, or its share of the income or profits of a constituent entity in which 


it owns an ownership interest; 


(b) taxes on distributed profits, deemed profit distributions, and non-business expenses 


imposed under an eligible distribution tax system; 


(c) taxes imposed in lieu of a generally applicable corporate income tax; and 


(d) taxes levied by reference to retained earnings and corporate equity, including taxes 


on multiple components based on income and equity. 
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2. The covered taxes of a constituent entity shall not include: 


(a) the top-up tax accrued by a parent entity under a qualified IIR; 


(b) the top-up tax accrued by a constituent entity under a qualified domestic top-up tax; 


(c) taxes attributable to an adjustment made by a constituent entity as a result of the 


application of a qualified UTPR; 


(d) disqualified refundable imputation tax; and 


(e) taxes paid by an insurance company in respect of returns to policyholders. 


3. Covered taxes in respect of any net gain or loss arising from the disposal of local tangible 


assets as referred to in the first subparagraph of Article 15(7) in the fiscal year in which the 


election is made shall be excluded from the computation of the covered taxes. 


Article 20 


Adjusted covered taxes 


1. The adjusted covered taxes of a constituent entity for a fiscal year shall be determined by 


adjusting the sum of the current tax expense accrued in its financial accounting net income 


or loss with respect to covered taxes for the fiscal year, by: 


(a) the net amount of its additions and reductions to covered taxes for the fiscal year as 


set out in paragraphs 2 and 3; 


(b) the total deferred tax adjustment amount as set out in Article 21; and 
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(c) any increase or decrease in covered taxes recorded in equity or other comprehensive 


income relating to amounts included in the computation of qualifying income or loss 


that will be subject to tax under local tax rules. 


2. The additions to the covered taxes of a constituent entity for the fiscal year shall include: 


(a)  any amount of covered taxes accrued as an expense in the profit before taxation in 


the financial accounts; 


(b)  any amount of qualifying loss deferred tax asset that has been used pursuant to 


Article 22(2); 


(c)  any amount of covered taxes relating to an uncertain tax position previously 


excluded under point (d) of paragraph 3 that are paid in the fiscal year; and 


(d)  any amount of credit or refund in respect of a qualified refundable tax credit that 


was accrued as a reduction to the current tax expense. 


3. The reductions to the covered taxes of a constituent entity for the fiscal year shall include: 


(a) the amount of current tax expense with respect to income excluded from the 


computation of qualifying income or loss under Chapter III; 


(b)  any amount of credit or refund in respect of a non-qualified refundable tax credit 


that was not recorded as a reduction to the current tax expense; 


(c)  any amount of covered taxes refunded or credited to a constituent entity that was not 


treated as an adjustment to current tax expense in the financial accounts, unless it 


relates to a qualified refundable tax credit; 
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(d) the amount of current tax expense, which relates to an uncertain tax position; and 


(e)  any amount of current tax expense that is not expected to be paid within three years 


after the end of the fiscal year. 


4. For the purpose of computing adjusted covered taxes, where an amount of covered tax is 


described in more than one point in paragraphs 1 to 3, it shall only be taken into account 


once. 


5. Where, for a fiscal year, there is no net qualifying income in a jurisdiction and the amount 


of adjusted covered taxes for that jurisdiction is negative and less than an amount equal to 


the net qualifying loss multiplied by the minimum tax rate (the “expected adjusted covered 


taxes”), the amount equal to the difference between the amount of adjusted covered taxes 


and the amount of expected adjusted covered taxes shall be treated as an additional top-up 


tax for that fiscal year. The amount of additional top-up tax shall be allocated to each 


constituent entity in the jurisdiction in accordance with Article 28(3). 


Article 21 


Total deferred tax adjustment amount 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘disallowed accrual’ means : 


i) any movement in deferred tax expense accrued in the financial accounts of a 


constituent entity which relates to an uncertain tax position and; 


ii) any movement in deferred tax expense accrued in the financial accounts of a 


constituent entity which relates to distributions from a constituent entity. 
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(b) ‘unclaimed accrual’ means any increase in a deferred tax liability recorded in the 


financial accounts of a constituent entity for a fiscal year that is not expected to be 


paid within the time period set forth in paragraph 7 and for which the filing 


constituent entity annually elects, in accordance with Article 43(2), not to include in 


total deferred tax adjustment amount for such fiscal year. 


2. Where the tax rate applied for purposes of computing the deferred tax expense is equal or 


below the minimum tax rate, the total deferred tax adjustment amount to be added to the 


adjusted covered taxes of a constituent entity for a fiscal year pursuant to point (b) of 


Article 20(1) shall be the deferred tax expense accrued in its financial accounts with 


respect to covered taxes, subject to the adjustments under paragraphs 3 to 6. 


Where the tax rate applied for purposes of computing the deferred tax expense is above the 


minimum tax rate, the total deferred tax adjustment amount to be added to the adjusted 


covered taxes of a constituent entity for a fiscal year pursuant to point (b) of Article 20(1) 


shall be the deferred tax expense accrued in its financial accounts with respect to covered 


taxes recast at the minimum tax rate, subject to the adjustments under paragraphs 3 to 6. 


3. The total deferred tax adjustment amount shall be increased by: 


(a) any amount of disallowed accrual or unclaimed accrual paid during the fiscal year; 


and 


(b) any amount of recaptured deferred tax liability determined in a preceding fiscal year, 


which has been paid during the fiscal year. 
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4. Where, for a fiscal year, a loss deferred tax asset is not recognized in the financial accounts 


because the recognition criteria are not met, the total deferred tax adjustment amount shall 


be reduced by the amount that would have reduced the total deferred tax adjustment 


amount if a loss deferred tax asset for the fiscal year had been accrued. 


5. The total deferred tax adjustment amount shall not include: 


(a) the amount of deferred tax expense with respect to items excluded from the 


computation of qualifying income or loss under Chapter III; 


(b) the amount of deferred tax expense with respect to disallowed accruals and 


unclaimed accruals; 


(c) the impact of a valuation adjustment or accounting recognition adjustment with 


respect to a deferred tax asset; 


(d) the amount of deferred tax expense arising from a re-measurement with respect to a 


change in the applicable domestic tax rate; and 


(e) the amount of deferred tax expense with respect to the generation and use of tax 


credits. 


6. Where a deferred tax asset, which is attributable to a qualifying loss of a constituent entity, 


has been recorded for a fiscal year at a rate lower than the minimum tax rate, it may be 


recast at the minimum tax rate in the same fiscal year , if the taxpayer can demonstrate that 


a deferred tax asset is attributable to a qualifying loss. 


Where a deferred tax asset is increased pursuant to the first subparagraph, the total deferred 


tax adjustment amount shall be reduced accordingly. 
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7. A deferred tax liability that is not reversed and whose amount is not paid within the five 


subsequent fiscal years shall be recaptured to the extent it was taken into account in the 


total deferred tax adjustment amount of a constituent entity. 


The amount of the recaptured deferred tax liability determined for the current fiscal year 


shall be treated as a reduction to the covered taxes in the fifth preceding the current fiscal 


year and the effective tax rate and top-up tax of such fiscal year shall be recomputed in 


accordance with Article 28(1). The recaptured deferred tax liability for the current fiscal 


year is the amount of the increase in the category of deferred tax liability that was included 


in the total deferred tax adjustment amount in the fifth preceding fiscal year that has not 


reversed by the end of the last day of the current fiscal year. 


8. By way of derogation from paragraph 7, where a deferred tax liability is a recapture 


exception accrual, it shall not be recaptured even if it is not reversed or paid within the five 


subsequent years. A recapture exception accrual shall be an amount of tax expense accrued 


that is attributable to changes in associated deferred tax liabilities, in respect of the 


following items: 


(a) cost recovery allowances on tangible assets; 


(b)  cost of a licence or similar arrangement from a government for the use of 


immovable property or exploitation of natural resources which entails significant 


investment in tangible assets; 


(c) research and development expenses; 


(d) de-commissioning and remediation expenses; 


(e) fair value accounting on unrealized net gains; 
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(f) foreign currency exchange net gains; 


(g) insurance reserves and insurance policy deferred acquisition costs; 


(h) gains from the sale of tangible property located in the same jurisdiction as the 


constituent entity that are reinvested in tangible property in the same jurisdiction; and 


(i) additional amounts accrued as a result of accounting principle changes with respect 


to items listed under points (a) through (h). 


Article 22 


Qualifying loss election 


1. By way of derogation from Article 21, a filing constituent entity may make a qualifying 


loss election for a jurisdiction according to which a qualifying loss deferred tax asset shall 


be determined for each fiscal year in which there is a net qualifying loss in the jurisdiction. 


For that purpose, the qualifying loss deferred tax asset shall be equal to the net qualifying 


loss for a fiscal year for the jurisdiction multiplied by the minimum tax rate. 


A qualifying loss election cannot be made for a jurisdiction with an eligible distribution tax 


system as defined in Article 38. 


2. The qualifying loss deferred tax asset determined pursuant to paragraph 1 shall be used in 


any subsequent fiscal year in which there is net qualifying income for the jurisdiction in an 


amount equal to the net qualifying income multiplied by the minimum tax rate or, if lower, 


the amount of qualifying loss deferred tax asset that is available. 
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3. The qualifying loss deferred tax asset shall be reduced by the amount that is used for a 


fiscal year and the balance shall be carried forward to subsequent fiscal years. 


4. Where a qualifying loss election is revoked, any remaining qualifying loss deferred tax 


asset shall be reduced to zero as of the first day of the first fiscal year in which the 


qualifying loss election is no longer applicable. 


5. The qualifying loss election shall be filed with the first top-up tax information return of the 


MNE group or large scale domestic group that includes the jurisdiction for which the 


election is made. 


6. Where a flow-through entity which is the ultimate parent entity of an MNE group or large-


scale domestic group makes a qualifying loss election under this Article, the qualifying 


loss deferred tax asset shall be computed by reference to the qualifying loss of the flow-


through entity after reduction pursuant to Article 36(3). 


Article 23 


Specific allocation of covered taxes incurred by certain types of constituent entities 


1. A permanent establishment shall be allocated the amount of any covered taxes that are 


included in the financial accounts of a constituent entity and that relate to qualifying 


income or loss of the permanent establishment. 


2. A constituent entity-owner shall be allocated the amount of any covered taxes that are 


included in the financial accounts of a tax transparent entity and that relate to qualifying 


income or loss allocated to that constituent entity-owner in accordance with Article 18(4). 
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3. A constituent entity shall be allocated the amount of any covered taxes included in the 


financial accounts of its direct or indirect constituent entity-owners under a controlled 


foreign company tax regime, on their share of the controlled foreign company’s income. 


4. A constituent entity that is a hybrid entity shall be allocated the amount of any covered 


taxes included in the financial accounts of its constituent entity-owner and which relates to 


qualifying income of the hybrid entity. 


A hybrid entity means an entity treated as a separate person for income tax purposes in the 


jurisdiction where it is located but as fiscally transparent in the jurisdiction in which its 


owner is located; 


5. A constituent entity that made a distribution during the fiscal year shall be allocated the 


amount of any covered taxes accrued in the financial accounts of its direct constituent 


entity-owners on such distributions. 


6. A constituent entity, which was allocated covered taxes pursuant to paragraphs 3 and 4 in 


respect of passive income, shall include such covered taxes in an amount equal to the 


covered taxes allocated in respect of such passive income. 
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By way of derogation from the first subparagraph, the constituent entity shall include the 


amount resulting from the multiplication of the top-up tax percentage for the jurisdiction by 


the amount of the constituent entity’s passive income that is included under a controlled 


foreign company tax regime or a fiscal transparency rule where the result is lower than the 


amount determined under the first subparagraph. For the purpose of this subparagraph, the 


top-up tax percentage for the jurisdiction shall be determined without regard to covered taxes 


incurred with respect to such passive income by the constituent entity-owner. 


Any covered taxes of the constituent entity-owner incurred with respect to such passive 


income that remains after the application of this paragraph shall not be allocated under 


paragraph 3 and 4. 


For the purpose of this paragraph, passive income means the following items of income 


included in qualifying income to the extent a constituent entity-owner has been subject to tax 


under a controlled foreign company tax regime or as a result of an ownership interest in a 


hybrid entity: 


(a) a dividend or dividend equivalents; 


(b) interest or interest equivalents; 


(c) rent; 


(d) royalty; 


(e) annuity; or 


(f) net gains from property of a type that produces income described in points (a) to (e). 
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7. Where the qualifying income of a permanent establishment is treated as qualifying income 


of the main entity in accordance with Article 17(5), any covered taxes arising in the 


jurisdiction where the permanent establishment is located and associated with such income 


shall be treated as covered taxes of the main entity for an amount not exceeding such 


income multiplied by the highest tax rate on ordinary income in the jurisdiction where the 


main entity is located. 


Article 24 


Post-filing adjustments and tax rate changes 


1. Where a constituent entity records an adjustment to its covered taxes for a previous fiscal 


year in its financial accounts, such adjustment shall be treated as an adjustment to covered 


taxes in the fiscal year in which the adjustment is made, unless the adjustment relates to a 


fiscal year in which there is a decrease in covered taxes for the jurisdiction. 


Where there is a decrease in covered taxes that were included in the constituent entity’s 


adjusted covered taxes for a previous fiscal year, the effective tax rate and top-up tax for 


such fiscal year shall be recomputed in accordance with Article 28(1) by reducing adjusted 


covered taxes by the amount of the decrease in covered taxes. The qualifying income for 


the fiscal year and any previous fiscal years shall be adjusted accordingly. 


At the annual election of the filing constituent entity, made in accordance with Article 


43(2), an immaterial decrease in covered taxes may be treated as an adjustment to covered 


taxes in the fiscal year in which the adjustment is made. An immaterial decrease in covered 


taxes shall be an aggregate decrease of less than EUR 1 000 000 in the adjusted covered 


taxes determined for the jurisdiction for the fiscal year. 
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2. Where the applicable domestic tax rate is reduced below the minimum tax rate and such 


reduction results in a deferred tax expense, the amount of the resulting deferred tax 


expense shall be treated as an adjustment to the constituent entity’s liability for covered 


taxes that are taken into consideration pursuant to Article 20 for a previous fiscal year. 


3. Where a deferred tax expense was taken into account at a rate lower than the minimum tax 


rate and the applicable tax rate is later increased, the amount of deferred tax expense that 


results from such increase shall be treated upon payment as an adjustment to a constituent 


entity’s liability for covered taxes claimed for a previous fiscal year in accordance with 


Article 20. 


The adjustment under the first subparagraph shall not exceed an amount equal to the 


deferred tax expense recast at the minimum tax rate. 


4. Where more than EUR 1 000 000 of the amount accrued by a constituent entity as current 


tax expense and included in adjusted covered taxes for a fiscal year is not paid within three 


years after the end of that fiscal year, the effective tax rate and top-up tax for the fiscal year 


in which the unpaid amount was claimed as a covered tax shall be recomputed in 


accordance with Article 28(1) by excluding such unpaid amount from the adjusted covered 


taxes. 
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CHAPTER V 


COMPUTATION OF THE EFFECTIVE TAX RATE AND THE 


TOP-UP TAX 


Article 25 


Determination of the effective tax rate 


1. The effective tax rate of an MNE group or large-scale domestic group shall be computed, 


for each fiscal year and for each jurisdiction provided that there is net qualifying income in 


the jurisdiction, in accordance with the following formula: 


𝐸𝑓𝑓𝑒𝑐𝑡𝑖𝑣𝑒 𝑡𝑎𝑥 𝑟𝑎𝑡𝑒


=
𝑎𝑑𝑗𝑢𝑠𝑡𝑒𝑑 𝑐𝑜𝑣𝑒𝑟𝑒𝑑 𝑡𝑎𝑥𝑒𝑠 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑖𝑒𝑠 𝑖𝑛 𝑡ℎ𝑒 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛


𝑛𝑒𝑡 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑖𝑒𝑠 𝑖𝑛 𝑡ℎ𝑒 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛
 


where the adjusted covered taxes of the constituent entities is the sum of the adjusted 


covered taxes of all the constituent entities located in the jurisdiction determined in 


accordance with Chapter IV. 
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2. The net qualifying income or loss of the constituent entities in the jurisdiction for a fiscal 


year shall be determined in accordance with the following formula: 


𝑁𝑒𝑡 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑟 𝑙𝑜𝑠𝑠


= 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑖𝑒𝑠


− 𝑞𝑢𝑎𝑙𝑦𝑓𝑖𝑛𝑔 𝑙𝑜𝑠𝑠𝑒𝑠 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑖𝑒𝑠 


where: 


(a) the qualifying income of the constituent entities is the positive sum, if any, of the 


qualifying income of all constituent entities located in the jurisdiction determined in 


accordance with Chapter III; 


(b) the qualifying losses of the constituent entities is the sum of the qualifying losses of 


all constituent entities located in the jurisdiction determined in accordance with 


Chapter III. 


3. Adjusted covered taxes and qualifying income or loss of constituent entities that are 


investment entities are excluded from the calculation of the effective tax rate in accordance 


with paragraph 1 and the calculation of the net qualifying income in accordance with 


paragraph 2. 


4. The effective tax rate of each stateless constituent entity shall be computed, for each fiscal 


year, separately from the effective tax rate of all other constituent entities. 
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Article 26 


Computation of the top-up tax 


1. Where the effective tax rate of a jurisdiction in which constituent entities are located is 


below the minimum tax rate for a fiscal year, the MNE group or a large-scale domestic 


group shall compute the top-up tax separately for each of its constituent entities that has 


qualifying income included in the computation of net qualifying income of that 


jurisdiction. The top-up tax shall be computed on a jurisdictional basis. 


2. The top-up tax percentage for a jurisdiction for a fiscal year shall be the positive 


percentage point difference, if any, computed in accordance with the following formula: 


𝑇𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥 𝑝𝑒𝑟𝑐𝑒𝑛𝑡𝑎𝑔𝑒 = 𝑚𝑖𝑛𝑖𝑚𝑢𝑚 𝑡𝑎𝑥 𝑟𝑎𝑡𝑒 − 𝑒𝑓𝑓𝑒𝑐𝑡𝑖𝑣𝑒 𝑡𝑎𝑥 𝑟𝑎𝑡𝑒 


where the effective tax rate is the rate computed in accordance with Article 25. 


3. The jurisdictional top-up tax for a fiscal year shall be the positive amount, if any, 


computed in accordance with the following formula: 


𝐽𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑎𝑙 𝑡𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥


= (𝑡𝑜𝑝 𝑢𝑝 𝑡𝑎𝑥 𝑝𝑒𝑟𝑐𝑒𝑛𝑡𝑎𝑔𝑒 𝑥 𝑒𝑥𝑐𝑒𝑠𝑠 𝑝𝑟𝑜𝑓𝑖𝑡) + 𝑎𝑑𝑑𝑖𝑡𝑖𝑜𝑛𝑎𝑙 𝑡𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥


− 𝑑𝑜𝑚𝑒𝑠𝑡𝑖𝑐 𝑡𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥 


where: 


(a) the additional top-up tax is the amount of tax as determined in accordance with 


Article 28 for the fiscal year; 


(b) the domestic top-up tax is the amount of tax for the fiscal year as determined in 


accordance with Article 10 or under a qualified domestic minimum top-up tax of a 


third country jurisdiction. 
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4. The excess profit for the jurisdiction for the fiscal year referred to in paragraph 3 is the 


positive amount, if any, computed in accordance with the following formula: 


𝐸𝑥𝑐𝑒𝑠𝑠 𝑝𝑟𝑜𝑓𝑖𝑡 = 𝑛𝑒𝑡 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 − 𝑠𝑢𝑏𝑠𝑡𝑎𝑛𝑐𝑒 − 𝑏𝑎𝑠𝑒𝑑 𝑖𝑛𝑐𝑜𝑚𝑒 𝑒𝑥𝑐𝑙𝑢𝑠𝑖𝑜𝑛 


 


where: 


(a) the net qualifying income is the income determined in accordance with Article 25(2) 


for the jurisdiction; 


(b) the substance-based income exclusion is the amount determined in accordance with 


Article 27 for the jurisdiction. 


 


5. The top-up tax of a constituent entity for the current fiscal year shall be computed in 


accordance with the following formula: 


𝑇𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥 𝑜𝑓 𝑎 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑦 = 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑎𝑙 𝑡𝑜𝑝 − 𝑢𝑝 𝑡𝑎𝑥 


𝑥
𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑦


𝑎𝑔𝑔𝑟𝑒𝑔𝑎𝑡𝑒 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑖𝑒𝑠
 


where: 


(a) the qualifying income of the constituent entity for a jurisdiction for a fiscal year is 


the income determined in accordance with Chapter III; 


(b) the aggregate qualifying income of all constituent entities for a jurisdiction for a 


fiscal year is the sum of the qualifying income of all the constituent entities located 


in the jurisdiction for the fiscal year. 
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6. If the jurisdictional top-up tax results from a recalculation pursuant to Article 28(1) and 


there is a no net qualifying income in the jurisdiction for the fiscal year, the top-up tax 


shall be allocated to each constituent entity using the formula set out in paragraph 5, based 


on the qualifying income of the constituent entities in the fiscal years for which the 


recalculations pursuant to Article 28(1) are performed. 


7. The top-up tax of each stateless constituent entity shall be computed, for each fiscal year, 


separately from the top-up tax of all other constituent entities. 


Article 27 


Substance-based income exclusion 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘eligible employees’ means full-time or part-time employees of a constituent entity 


and independent contractors participating in the ordinary operating activities of the 


MNE group or large-scale domestic group under the direction and control of the 


MNE group or large-scale domestic group; 


(b) ‘eligible payroll costs’ means employee compensation expenditures, including 


salaries, wages and other expenditures that provide a direct and separate personal 


benefit to the employee, such as health insurance and pension contributions, payroll 


and employment taxes, and employer social security contributions; 
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(c) ‘eligible tangible assets’ means: 


(i) property, plant and equipment located in the jurisdiction; 


(ii) natural resources located in the jurisdiction; 


(iii) a lessee’s right of use of tangible assets located in the jurisdiction; and 


(iv) a licence or similar arrangement from the government for the use of immovable 


property or exploitation of natural resources that entails significant investment 


in tangible assets. 


2. Unless a filing constituent entity of an MNE group or a large-scale domestic group elects, 


in accordance with Article 43(2), not to apply the substance-based income exclusion for 


the fiscal year, the net qualifying income for a jurisdiction shall be reduced, for the purpose 


of calculating the top-up tax, by an amount equal to the sum of the payroll carve-out and 


the tangible asset carve-out for each constituent entity located in the jurisdiction. 


3. The payroll carve-out of a constituent entity located in a jurisdiction shall be equal to 5 % 


of its eligible payroll costs of eligible employees who perform activities for the MNE 


group or large-scale domestic group in such jurisdiction, with the exception of eligible 


payroll costs that are: 


(a) capitalised and included in the carrying value of eligible tangible assets; 


(b) attributable to income that is excluded in accordance with Article 16. 
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 4. The tangible asset carve-out of a constituent entity located in a jurisdiction shall be equal 


to 5 % of the carrying value of the eligible tangible assets located in the jurisdiction, with 


the exception of: 


(a) the carrying value of property, including land and buildings, that is held for sale, for 


lease or for investment; 


(b) the carrying value of tangible assets used to derive income that is excluded in 


accordance with Article 16. 


5. For the purpose of paragraph 4, the carrying value of eligible tangible assets shall be the 


average of the carrying value of eligible tangible assets at the beginning and ending of the 


fiscal year, as recorded for the purpose of preparing the consolidated financial statements 


of the ultimate parent entity, reduced by any accumulated depreciation, amortisation and 


depletion and increased by any amount attributable to the capitalisation of payroll 


expenses. 


6. For the purpose of paragraphs 3 and 4, the eligible payroll costs and eligible tangible assets 


of a constituent entity which is a permanent establishment shall be those that are included 


in its separate financial accounts in accordance with Article 17(1) and 17(2) provided that 


the eligible payroll costs and eligible tangible assets are located in the same jurisdiction as 


the permanent establishment. 


The eligible payroll costs and eligible tangible assets of a permanent establishment shall 


not be taken into account for the eligible payroll costs and eligible assets of the main 


entity. 
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Where the income of a permanent establishment was wholly or partially excluded pursuant to 


Article 18(1) and Article 36(5), the eligible payroll costs and eligible tangible assets of such 


permanent establishment shall be excluded in the same proportion from the computation 


under this Article for the MNE group or large-scale domestic group. 


7. Eligible payroll costs of eligible employees paid by, and eligible tangible assets owned by, 


a flow-through entity that are not allocated under paragraph 6 shall be allocated to: 


(a) the constituent entity owners of the flow-through entity, in proportion to the amount 


allocated to them pursuant to Article 18(4), provided that the eligible employees and 


eligible tangible assets are located in the jurisdiction of the constituent entity-owners; 


and 


(b) the flow-through entity if it is the ultimate parent entity, reduced in proportion to the 


income excluded from the computation of the qualifying income of the flow-through 


entity pursuant to Article 36(1) and 36(2), provided that the eligible employees and 


eligible tangible assets are located in the jurisdiction of the flow-through entity. 


All other eligible payroll costs and eligible tangible assets of the flow-through entity shall 


be excluded from the substance-based income exclusion computations of the MNE group 


or large-scale domestic group. 


8. The substance-based income exclusion of each stateless constituent entity shall be 


computed, for each fiscal year, separately from the substance-based income exclusion of 


all other constituent entities. 


9. The substance-based income exclusion computed under this Article shall not include the 


payroll carve-out and the tangible asset carve-out of constituent entities that are investment 


entities in that jurisdiction. 
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Article 28 


Additional top-up tax 


1. Where, pursuant to Articles 15(7), 21(6), 24(1), 24(4) and 38(5), an adjustment to covered 


taxes or qualifying income or loss results in the recalculation of the effective tax rate and 


top-up tax of the MNE group for a prior fiscal year, the effective tax rate and top-up tax 


shall be recomputed in accordance with the rules set out in Articles 25 to 27. Any amount 


of incremental top-up tax arising from such recalculation shall be treated as an additional 


top-up tax for the purpose of Article 26(3) for the fiscal year during which the 


recalculation is made. 


2. Where there is an additional top-up tax and no net qualifying income for the jurisdiction 


for the fiscal year, the qualifying income of each constituent entity located in the 


jurisdiction shall be an amount equal to the top-up tax allocated to such constituent entities 


pursuant to Articles 26(5) and 26(6) divided by the minimum tax rate. 


3. Where, pursuant to Article 20(5), additional top-up tax is due, the qualifying income of 


each constituent entity located in the jurisdiction shall be an amount equal to the top-up tax 


allocated to such constituent entity divided by the minimum tax rate. The allocation shall 


be made pro-rata, to each constituent entity, based on the following formula: 


(𝑄𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔𝑖𝑛𝑐𝑜𝑚𝑒 ∨ 𝑙𝑜𝑠𝑠𝑥𝑚𝑖𝑛𝑖𝑚𝑢𝑚𝑡𝑎𝑥𝑟𝑎𝑡𝑒) − 𝑎𝑑𝑗𝑢𝑠𝑡𝑒𝑑𝑐𝑜𝑣𝑒𝑟𝑒𝑑𝑡𝑎𝑥𝑒𝑠 


The additional top-up tax shall only be allocated to constituent entities that record an 


amount of adjusted covered tax that is less than zero and less than the qualifying income or 


loss of such constituent entities multiplied by the minimum tax rate. 


4. Where a constituent entity is allocated additional top-up tax in accordance with this Article 


and Article 26(5) and 26(6), such constituent entity shall be treated as a low-taxed 


constituent entity for the purpose of Chapter II. 
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Article 29 


De minimis exclusion 


1. By way of derogation from Chapter V, at the election of the filing constituent entity, the 


top-up tax due for the constituent entities located in a jurisdiction shall be equal to zero for 


a fiscal year if, for such fiscal year: 


(a) the average qualifying revenue of all constituent entities located in such jurisdiction 


is less than EUR 10 000 000; and 


(b) the average qualifying income or loss of all constituent entities in such jurisdiction is 


a loss or is less than EUR 1 000 000. 


The election shall be made annually in accordance with Article 43(2). 


2. The average qualifying revenue or average qualifying income or loss referred to in 


paragraph 1 shall be the average of the qualifying revenue or qualifying income or loss of 


the constituent entities located in the jurisdiction for the fiscal year and the two preceding 


fiscal years. 


If there are no constituent entities with qualifying revenue or qualifying loss located in the 


jurisdiction in the first or second preceding fiscal years, such fiscal years shall be excluded 


from the calculation of the average qualifying revenue or qualifying income or loss of that 


jurisdiction. 
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3. The qualifying revenue of the constituent entities located in a jurisdiction for a fiscal year 


shall be the sum of all the revenues of the constituent entities located in that jurisdiction, 


reduced or increased by any adjustment carried out in accordance with Chapter III. 


4. The qualifying income or loss of the constituent entities located in a jurisdiction for a fiscal 


year shall be the net qualifying income or loss of that jurisdiction as computed in 


accordance with Article 25(2). 


5. The de minimis exclusion shall not be applicable to stateless constituent entities and 


investment entities. The revenue and qualifying income or loss of such entities shall be 


excluded from the computation of the de minimis exclusion. 
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Article 30 


Minority-owned constituent entities 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘minority-owned constituent entity’ means a constituent entity in which the ultimate 


parent entity has a direct or indirect ownership interest of 30 % or less; 


(b) ‘minority-owned parent entity’ means a minority-owned constituent entity that holds, 


directly or indirectly, the controlling interests of another minority-owned constituent 


entity, except where the controlling interests of the former entity are held, directly or 


indirectly, by another minority-owned constituent entity; 


(c) ‘minority-owned subgroup’ means a minority-owned parent entity and its minority-


owned subsidiaries; and 


(d) ‘minority-owned subsidiary’ means a minority-owned constituent entity whose 


controlling interests are held, directly or indirectly, by a minority-owned parent 


entity. 


2. The computation of the effective tax rate and the top-up tax for a jurisdiction in accordance 


with Chapters III to VII with respect to members of a minority-owned subgroup shall apply 


as if each minority-owned subgroup was a separate MNE group or large-scale domestic 


group. 


The adjusted covered taxes and qualifying income or loss of members of a minority-owned 


subgroup shall be excluded from the determination of the residual amount of the effective 


tax rate of the MNE group or large-scale domestic group computed in accordance with 


Article 25(1) and from the net qualifying income computed in accordance with Article 


25(2). 
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3. The effective tax rate and top-up tax of a minority-owned constituent entity that is not a 


member of a minority-owned subgroup shall be computed on an entity basis in accordance 


with Chapters III to VII. 


The adjusted covered taxes and qualifying income or loss of the minority-owned 


constituent entity shall be excluded from the determination of the residual amount of the 


effective tax rate of the MNE group or large-scale domestic group computed in accordance 


with Article 25(1) and from the net qualifying income computed in accordance with 


Article 25(2). 


This paragraph shall not apply to a minority-owned constituent entity that is an investment 


entity. 


 


Article 30a 


Safe harbours 


By way of derogation from Articles 25 to 30, Member States shall ensure that, at the election of the 


filing constituent entity, the top-up tax due by a group in a jurisdiction shall be deemed to be zero 


for a fiscal year if the effective level of taxation of the constituent entities located in that jurisdiction 


fulfils the conditions of a qualifying international agreement on safe harbours. 


For the purpose of the preceding paragraph, qualifying international agreement on safe harbours 


means an international set of rules and conditions which all Member States have consented to and 


which grants groups in the scope of this Directive the possibility of electing to benefit,  from one or 


more safe harbours for a jurisdiction.  







  


 


6975/22   AS/JB/et 101 


 ECOFIN.2.B  EN 
 


CHAPTER VI 


SPECIAL RULES FOR CORPORATE RESTRUCTURING AND 


HOLDING STRUCTURES 


Article 31 


Application of the consolidated revenue threshold to group mergers and demergers 


1. For the purpose of this article, the following definitions apply: 


(a) ‘merger’ means any arrangement where: 


(i) all or substantially all of the group entities of two or more separate groups are 


brought under common control in a way that they constitute entities of a 


combined group; or 


(ii) an entity that is not a member of any group is brought under common control 


with another entity or group in a way that they constitute entities of a combined 


group; 


(b) ‘demerger’ means any arrangement where the group entities of a single group are 


separated into two or more different groups that are no longer consolidated by the 


same ultimate parent entity. 


2. Where two or more groups merge to form a single group in any of the last four consecutive 


fiscal years immediately preceding the tested fiscal year, the consolidated revenue 


threshold of the MNE group or large-scale domestic group as referred to in Article 2 shall 


be deemed to be met for any fiscal year prior to the merger if the sum of the revenue 


included in each of their consolidated financial statements for that fiscal year is EUR 


750 000 000 or more. 
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3. Where an entity that is not a member of a group (the “target”) merges with an entity or a 


group (the “ acquiring entity”) in the tested fiscal year, and either the target or the 


acquiring entity did not have consolidated financial statements in any of the last four 


consecutive fiscal years immediately preceding the tested fiscal year, the consolidated 


revenue threshold of the MNE group or large-scale domestic group shall be deemed to be 


met for that year if the sum of the revenue included in each of their financial statements or 


consolidated financial statements for that year is EUR 750 000 000 or more. 


4. Where a single MNE group or large-scale domestic group within the scope of this 


Directive demerges into two or more groups (each a “demerged group”), the consolidated 


revenue threshold shall be deemed to be met by a demerged group : 


(a) with respect to the first tested fiscal year ending after the demerger, if the demerged 


group has an annual revenue of EUR 750 000 000 or more in that year; 


(b) with respect to the second to fourth tested fiscal years ending after the demerger, if 


the demerged group has an annual revenue of EUR 750 000 000 or more in at least 


two of those fiscal years. 
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Article 32 


Constituent entities joining and leaving an MNE group or large-scale domestic group 


1. Where an entity (the “target”) becomes or ceases to be a constituent entity of an MNE 


group or large-scale domestic group as a result of a transfer of direct or indirect ownership 


interests in the target or the target becomes the ultimate parent entity of a new group during 


a fiscal year (the “acquisition year”), the target shall be treated as a member of the MNE 


group or large-scale domestic group for the purpose of this Directive provided that a 


portion of its assets, liabilities, income, expenses and cash flows is included on a line-by-


line basis in the consolidated financial statements of the ultimate parent entity in the 


acquisition year. 


The effective tax rate and top-up tax of the target shall be computed in accordance with 


paragraphs 2 to 8. 


2. In the acquisition year, an MNE group or large-scale domestic group shall take into 


account only the financial accounting net income or loss and adjusted covered taxes of the 


target that are included in the consolidated financial statements of the ultimate parent entity 


for purposes of this Directive. 


3. In the acquisition year, and in each succeeding fiscal year, the qualifying income or loss 


and adjusted covered taxes of the target shall be based on the historical carrying value of 


its assets and liabilities. 


4. In the acquisition year, the computation of the eligible payroll costs of the target pursuant 


to Article 27(3) shall take into account only the costs that are reflected in the consolidated 


financial statements of the ultimate parent entity. 
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5. The computation of the carrying value of the eligible tangible assets of the target pursuant 


to Article 27(4) shall be adjusted, where applicable, in proportion to the period of time in 


which the target was a member of the MNE group or large-scale domestic group during the 


acquisition year. 


6. With the exception of the qualifying loss deferred tax asset, the deferred tax assets and 


deferred tax liabilities of a target that are transferred between MNE groups or large-scale 


domestic groups shall be taken into account by the acquiring MNE group or large-scale 


domestic group in the same manner and to the same extent as if the acquiring MNE group 


or large-scale domestic group controlled the target when such assets and liabilities arose; 


7. Deferred tax liabilities of the target that have previously been included in its total deferred 


tax adjustment amount shall be treated as reversed, for the purpose of Article 21(7), by the 


disposing MNE group or large-scale domestic group and as arising from the acquiring 


MNE group or large-scale domestic group in the acquisition year, except that in such case 


any subsequent reduction of covered taxes pursuant to Article 21(7) shall have effect in the 


year in which the amount is recaptured. 


8. Where the target is a parent entity and is a group entity in two or more MNE groups or 


large-scale domestic groups during the acquisition year, it shall apply separately the 


income inclusion rule to its allocable shares of the top-up tax of low-taxed constituent 


entities determined for each MNE group or large-scale domestic group. 


9. By way of derogation from paragraphs 1 to 8, the acquisition or disposal of a controlling 


interest in a target shall be treated as an acquisition or disposal of assets and liabilities if 


the jurisdiction in which the target is located, or in the case of a tax transparent entity, the 


jurisdiction in which the assets are located, treats the acquisition or disposal of that 


controlling interest in the same, or in a similar manner, as an acquisition or disposal of 


assets and liabilities, and imposes a covered tax on the seller based on the difference 


between their tax basis and the consideration paid in exchange for the controlling interest 


or the fair value of the assets and liabilities. 
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Article 33 


Transfer of assets and liabilities 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘reorganisation’ means a transformation or transfer of assets and liabilities such as in 


a merger, demerger, liquidation, or similar transaction where: 


(i) the consideration for the transfer is, in whole or in significant part, equity 


interests issued by the acquiring constituent entity or by a person connected 


with the acquiring constituent entity, or, in the case of a liquidation, equity 


interests of the target or, when no consideration is provided, where the 


issuance of an equity interest would have no economic significance; 


(ii) the disposing constituent entity’s gain or loss on those assets is not subject to 


tax, in whole or in part; and 


(iii) the tax laws of the jurisdiction in which the acquiring constituent entity is 


located require the acquiring constituent entity to compute taxable income 


after the disposal or acquisition using the disposing constituent entity’s tax 


basis in the assets, adjusted for any non-qualifying gain or loss on the 


disposal or acquisition. 


(b) ‘non-qualifying gain or loss’ means the lesser of the gain or loss of the transferring 


entity arising in connection with a reorganisation that is subject to tax in the 


transferring entity’s location and the financial accounting gain or loss arising in 


connection with the reorganisation. 
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2. A constituent entity that disposes of assets and liabilities (the “transferring entity”) shall 


include the gain or loss arising from such disposal in the computation of its qualifying 


income or loss. 


A constituent entity that acquires assets and liabilities (the “acquiring entity”) shall 


determine its qualifying income or loss on the basis of its carrying value of the acquired 


assets and liabilities determined under the  financial accounting standard used in preparing 


consolidated financial statements of the ultimate parent entity. 


3. By way of derogation from paragraph 2, where a disposal or acquisition of assets and 


liabilities is performed in the context of a reorganisation: 


(a) the transferring entity shall exclude any gain or loss arising from such disposal from 


the computation of its qualifying income or loss; and 


(b) the acquiring entity shall determine its qualifying income or loss on the basis of the 


carrying value of the acquired assets and liabilities of the transferring entity upon 


transfer. 


4. By way of derogation from paragraphs 2 and 3, where the transfer of assets and liabilities 


is performed in the context of a reorganisation which results, for the transferring entity, in 


a non-qualifying gain or losstaxable gain or loss: 


(a) the transferring entity shall include the gain or loss on the disposal in its qualifying 


income or loss computation to the extent of the non-qualifying gain or loss; and 
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(b) the acquiring entity shall determine its qualifying income or loss after the acquisition 


using the transferring entity’s carrying value of the acquired assets and liabilities 


upon disposal, as adjusted consistently with local tax rules of the transferring 


acquiring entity to account for the non-qualifying gain or loss. 


5. At the election of the filing constituent entity, where a constituent entity that is required or 


permitted to adjust the basis of its assets and the amount of its liabilities to fair value for 


tax purposes in the jurisdiction where it is located, such constituent entity may: 


(a) include, in the computation of its qualifying income or loss, an amount of gain or 


loss in respect of each of its assets and liabilities, which shall be: 


(i) equal to the difference between the carrying value for financial accounting 


purposes of the asset or liability immediately before the date of the event that 


triggered the tax adjustment (the “triggering event”) and the fair value of the 


asset or liability immediately after the triggering event; and 


(ii) decreased (or increased) by the non-qualifying gain or loss, if any, arising in 


connection with the triggering event; 


(b) use the fair value for financial accounting purposes of the asset or liability 


immediately after the triggering event to compute qualifying income or loss in the 


fiscal years ending after the triggering event; 







  


 


6975/22   AS/JB/et 108 


 ECOFIN.2.B  EN 
 


(c) include the net total of the amounts determined in point (a) in the constituent entity’s 


qualifying income or loss in one of the following ways: 


(i) the net total of the amounts is included in the fiscal year in which the triggering 


event occurs; or 


(ii) an amount equal to the net total of the amounts divided by five is included in 


the fiscal year in which the triggering event occurs and in each of the 


immediate four subsequent fiscal years, unless the constituent entity leaves the 


MNE group or large-scale domestic group in a fiscal year within this period, in 


which case the remaining amount will be wholly included in that fiscal year. 


 


Article 34 


Joint ventures 


1. For the purpose of this Article, ‘joint venture’ means an entity whose financial results are 


reported under the equity method in the consolidated financial statements of the ultimate 


parent entity provided that the ultimate parent entity holds, directly or indirectly, at least 50 


% of its ownership interest. 


A joint venture does not include: 


(a) an ultimate parent entity of an MNE group or large-scale domestic group that has 


to apply the IIR; 


(b) an excluded entity as defined by Article 2; 
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(c) an entity whose ownership interests held by the MNE group or large-scale 


domestic group are held directly through an excluded entity referred in Article 2 


and which: 


(i) operates exclusively or almost exclusively to hold assets or invest funds for 


the benefit of its investors; 


(ii) carries out activities that are ancillary to those carried out by the excluded 


entity; or 


(iii) substantially all of its income is excluded from the computation of 


qualifying income or loss in accordance with Article 15 (2) (b) and (c). 


(d) an entity that is held by an MNE group or large-scale domestic group composed 


exclusively of excluded entities; or 


(e) a joint venture affiliate. 


1a. For the purpose of this Article, ‘joint venture affiliate’ means: 


(a)  an entity whose assets, liabilities, income, expenses and cash flows are consolidated 


by a joint venture under an acceptable financial accounting standard or would have 


been consolidated had the joint venture been required to consolidate such assets, 


liabilities, income, expenses and cash flows under an acceptable financial accounting 


standard; or 


(b)  a permanent establishment whose main entity is a joint venture or a joint venture 


affiliate. In these cases the permanent establishment shall be treated as a separate 


joint venture affiliate. 
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2. A parent entity that holds a direct or indirect ownership interest in a joint venture or a joint 


venture affiliate (together referred to as a joint venture group) shall apply the IIR with 


respect to its allocable share of the top-up tax of each member of the joint venture group in 


accordance with Articles 5 to 9. 


3. The computation of the top-up tax of the joint venture and its joint venture affiliates, shall 


be made in accordance with Chapters III to VII, as if they were constituent entities of a 


separate MNE group or large-scale domestic group and the joint venture was the ultimate 


parent entity of that group. 


4. The top-up tax due by the joint venture group shall be reduced by each parent entity’s 


allocable share of the top-up tax under paragraph 2 of each member of the joint venture 


group that is brought into charge under paragraph 3. Any remaining amount of top-up tax 


shall be added to the total UTPR top-up tax amount pursuant to Article 13 (2). 


For the purpose of this paragraph, ‘top-up tax due by the joint venture group’ means the 


parent entity’s allocable share of the top-up tax of the joint venture and its joint venture 


affiliates, together referred to as a joint venture group. 
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Article 35 


Multi-parented MNE groups 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘multi-parented MNE or large-scale domestic group’ means two or more groups 


where the ultimate parent entities of those groups enter into an arrangement that is a 


stapled structure or a dual-listed arrangement that includes at least one entity or 


permanent establishment of the combined group which is located in a different 


jurisdiction with respect to the location of the other entities of the combined group; 


(b) ‘stapled structure’ means an arrangement entered into by two or more ultimate parent 


entities of separate groups under which: 


(i) 50 % or more of the ownership interests in the ultimate parent entities of 


separate groups which, if they are listed, are quoted at a single price, and are, 


by reason of form of ownership, restrictions on transfer, or other terms or 


conditions, combined with each other, and cannot be transferred or traded 


independently; and 


(ii) one of the ultimate parent entities prepares consolidated financial statements in 


which the assets, liabilities, income, expenses and cash flows of all the entities 


of the groups concerned are presented together as those of a single economic 


unit and that are required by a regulatory regime to be externally audited. 
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(c) ‘dual-listed arrangement’ means an arrangement entered into by two or more 


ultimate parent entities of separate groups under which: 


(i) the ultimate parent entities agree to combine their business by contract alone; 


(ii) pursuant to contractual arrangements the ultimate parent entities will make 


distributions, with respect to dividends and in liquidation, to their shareholders 


based on a fixed ratio; 


(iii) the ultimate parent entities’ activities are managed as a single economic unit 


under contractual arrangements while retaining the separate legal entities of 


each ultimate parent entities; 


(iv) the ownership interests of the ultimate parent entities that comprise the 


agreement are quoted, traded or transferred independently in different capital 


markets; and 


(v) the ultimate parent entities prepare consolidated financial statements in which 


the assets, liabilities, income, expenses and cash flows of entities in all of the 


groups are presented together as those of a single economic unit and that are 


required by a regulatory regime to be externally audited. 


2. Where entities and constituent entities of two or more groups form part of a multi-parented 


MNE group or large-scale domestic group, the entities and constituent entities of each 


group shall be treated as members of one multi-parented MNE group or large-scale 


domestic group. 
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An entity, other than an excluded entity, shall be treated as a constituent entity if it is 


consolidated on a line by line basis by the multi-parented MNE group or large-scale 


domestic group or if its controlling interests are held by entities in the multi-parented MNE 


group or large-scale domestic group. 


3. The consolidated financial statements of the multi-parented MNE group or large-scale 


domestic group shall be the combined consolidated financial statements referred to in the 


definitions of a stapled structure or a dual-listed arrangement in paragraph 1, prepared 


under an acceptable financial accounting standard, which is deemed to be the accounting 


standard of the ultimate parent entity. 


4. The ultimate parent entities of the separate groups that compose the multi-parented MNE 


group or large-scale domestic group shall be the ultimate parent entities of the multi-


parented MNE group or large-scale domestic group. 


When applying this Directive in respect of a multi-parented MNE group or large-scale 


domestic group, any references to an ultimate parent entity shall apply, as required, as if 


they are references to multiple ultimate parent entities. 


5. The parent entities of the multi-parented MNE group or large-scale domestic group located 


in a Member State, including each ultimate parent entity, shall apply the income inclusion 


rule in accordance with Articles 5 to 9 with respect to their allocable share of the top-up 


tax of the low-taxed constituent entities. 


6. The constituent entities of the multi-parented MNE group or large-scale domestic group 


that are located in a Member State shall apply the UTPR in accordance with Articles 11, 12 


and 13, taking into account the top-up tax of each low-taxed constituent entity that is a 


member of the multi-parented MNE group or large-scale domestic group. 
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7. The ultimate parent entities of the multi-parented MNE group or large-scale domestic 


group shall submit the top-up tax information return in accordance with Article 42(2) 


unless they appoint a single designated filing entity within the meaning of Article 42(3). 


That return shall include information concerning each of the groups that composes the 


multi-parented MNE group or large-scale domestic group. 


 


CHAPTER VII 


TAX NEUTRALITY AND DISTRIBUTION REGIMES 


Article 36 


Ultimate parent entity that is a flow-through entity 


1. The qualifying income of a flow-through entity that is an ultimate parent entity shall be 


reduced, for the fiscal year, by the amount of qualifying income that is attributable to the 


holder of an ownership interest (the “ownership holder”) in the flow-through entity, 


provided that: 


(a) the holder is subject to tax on the income for a taxable period that ends within 12 


months after the end of this fiscal year at a nominal rate that equals or exceeds the 


minimum tax rate; or 


(b) it can be reasonably expected that the aggregated amount of adjusted covered taxes 


of the ultimate parent entity and taxes paid by the ownership holder on such income 


within 12 months after the end of the fiscal year equals or exceeds an amount equal 


to that income multiplied by the minimum tax rate. 
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2. The qualifying income of a flow-through entity that is an ultimate parent entity shall also 


be reduced, for the fiscal year, by the amount of qualifying income that is allocated to the 


ownership holder in the flow-through entity provided that the ownership holder is: 


(a) a natural person that is tax resident in the jurisdiction where the ultimate parent entity 


is located and holds ownership interests representing a right to 5 % or less of the 


profits and assets of the ultimate parent entity; or 


(b) a governmental entity, an international organisation, a non-profit organisation or a 


pension fund that is tax resident in the jurisdiction where the ultimate parent entity is 


located and holds ownership interests representing a right to 5 % or less of the profits 


and assets of the ultimate parent entity. 


3. The qualifying loss of a flow-through entity that is an ultimate parent entity shall also be 


reduced, for the fiscal year, by the amount of qualifying loss that is attributable to the 


ownership holder in the flow-through entity. 


The first subparagraph shall not apply to the extent the ownership holder is not allowed to 


use such loss for the computation of its taxable income. 


4. The covered taxes of a flow-through entity that is an ultimate parent entity shall also be 


reduced proportionally to the amount of qualifying income reduced in accordance with 


paragraphs 1 and 2. 


5. Paragraphs 1, 2, 3 and 4 shall apply to a permanent establishment through which a flow-


through entity that is an ultimate parent entity wholly or partly carries out its business or 


through which the business of a tax transparent entity is wholly or partly carried out 


provided that the ultimate parent entity’s ownership interest in that tax transparent entity is 


held directly or through a chain of tax transparent entities. 







  


 


6975/22   AS/JB/et 116 


 ECOFIN.2.B  EN 
 


Article 37 


Ultimate parent entity subject to a deductible dividend regime 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘deductible dividend regime’ means a tax regime that applies a single level of 


taxation on the income of the owners of an entity by deducting or excluding from the 


income of the entity the profits distributed to the owners or by exempting a 


cooperative from taxation; 


(b) ‘deductible dividend’ means, with respect to a constituent entity that is subject to a 


deductible dividend regime: 


(i) a distribution of profits to the holder of an ownership interest in the constituent 


entity that is deductible from the taxable income of the constituent entity under 


the laws of the jurisdiction in which it is located; or 


(ii) a patronage dividend to a member of a cooperative; and 


(c) ‘cooperative’ means an entity that collectively markets or acquires goods or services 


on behalf of its members and that is subject to a tax regime in the jurisdiction where 


it is located that ensures the tax neutrality in respect of goods or services that are sold 


or acquired by the members through the cooperative. 
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2. An ultimate parent entity of an MNE group or large-scale domestic group that is subject to 


a deductible dividend regime shall reduce, up to zero, for the fiscal year, its qualifying 


income by the amount that is distributed as deductible dividend within 12 months after the 


end of the fiscal year, provided that: 


(a) the dividend is subject to tax in the hands of the recipient for a taxable period that 


ends within 12 months after the end of the fiscal year at a nominal rate that equals or 


exceeds the minimum tax rate; or 


(b) it can be reasonably expected that the aggregate amount of adjusted covered taxes 


and taxes of the ultimate parent entity paid by the recipient on such dividend equals 


or exceeds that income multiplied by the minimum tax rate. 


3. An ultimate parent entity of an MNE group or large-scale domestic group that is subject to 


a deductible dividend regime shall also reduce, up to zero, for the fiscal year, its qualifying 


income by the amount that it distributes as deductible dividend within 12 months after the 


end of the fiscal year, provided that the recipient is: 


(a) a natural person, and the dividend received is a patronage dividend from a supply 


cooperative; 


(b) a natural person that is tax resident in the same jurisdiction where the ultimate parent 


entity is located and that holds ownership interests representing a right to 5 % or less 


of the profits and assets of the ultimate parent entity; or 


(c) a governmental entity, an international organisation, a non-profit organisation or a 


pension fund other than a pension services entity that is tax resident in the 


jurisdiction where the ultimate parent entity is located. 







  


 


6975/22   AS/JB/et 118 


 ECOFIN.2.B  EN 
 


4. The covered taxes of an ultimate parent entity, other than the taxes for which the dividend 


deduction was allowed, shall be reduced proportionally to the amount of qualifying income 


reduced in accordance with paragraphs 2 and 3. 


5. Where the ultimate parent entity holds an ownership interest in another constituent entity 


that is subject to a deductible dividend regime, directly or through a chain of such 


constituent entities, that are subject to the deductible dividend regime, paragraphs 2 to4 


shall apply to any other constituent entity located in the jurisdiction of the ultimate parent 


entity that is subject to the deductible dividend regime, to the extent that its qualifying 


income is further distributed by the ultimate parent entity to recipients that meet the 


requirements set out in paragraphs 2 and 3. 


6. For the purpose of paragraph 2, a patronage dividend distributed by a supply cooperative 


shall be treated as subject to tax in the hands of the recipient insofar as such dividend 


reduces a deductible expense or cost in the computation of the recipient’s taxable income 


or loss. 
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Article 38 


Eligible distribution tax systems 


1. A filing constituent entity may make an election for itself or with respect to another 


constituent entity that is subject to an eligible distribution tax system to include the amount 


determined as a deemed distribution tax in accordance with paragraph 2 of this Article in 


the adjusted covered taxes of the constituent entity for the fiscal year. 


The election shall be made annually in accordance with Article 43(2) and shall apply to all 


the constituent entities that are located in a jurisdiction. 


2. The amount of deemed distribution tax shall be the lesser of: 


(a) the amount of adjusted covered taxes necessary to increase the effective tax rate as 


computed in accordance with Article 26(2) for the jurisdiction for the fiscal year to 


the minimum tax rate; or 


(b) the amount of tax that would have been due if the constituent entities located in the 


jurisdiction had distributed all of their income that is subject to the eligible 


distribution tax system during such year. 
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3. Where an election is made under paragraph 1, a deemed distribution tax recapture account 


shall be established for each fiscal year in which such election applies. The amount of 


deemed distribution tax determined in accordance with paragraph 2 for the jurisdiction 


shall be added to the deemed distribution tax recapture account for the fiscal year in which 


it was established. 


At the end of each succeeding fiscal year, the outstanding balances in the deemed 


distribution tax recapture accounts established for prior fiscal years shall be reduced in 


chronological order, up to zero, by the taxes paid by the constituent entities during the 


fiscal year in relation to actual or deemed distributions. 


Any residual amount in the deemed distribution tax recapture accounts remaining after the 


application of the second subparagraph shall be reduced, up to zero, by an amount equal to 


the net qualifying loss of a jurisdiction multiplied by the minimum tax rate. 


4. Any residual amount of net qualifying loss multiplied by the minimum tax rate, 


remaining after the application of the last subparagraph of paragraph 3 for the jurisdiction, 


shall be multiplied by the minimum rate and carried forward to the following fiscal years 


and reduce any residual amount in the deemed distribution tax recapture accounts 


remaining after the application of paragraph 3. 


5. The outstanding balance, if any, of the deemed distribution tax recapture account on the 


last day of the fourth fiscal year after the fiscal year for which such account was 


established, shall be treated as a reduction to the adjusted covered taxes previously 


determined for such year. The effective tax rate and top-up tax for such fiscal year must be 


recalculated accordingly, in accordance with Article 28 (1). 
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6. Taxes that are paid during the fiscal year in relation to actual or deemed distributions shall 


not be included in adjusted covered taxes to the extent they reduce a deemed distribution 


tax recapture account in accordance with paragraphs 3 and 4. 


7. Where a constituent entity that is subject to an election under paragraph 1 leaves the MNE 


group or large-scale domestic group or substantially all of its assets are transferred to a 


person that is not a constituent entity of the same MNE group or large-scale domestic 


group located in the same jurisdiction, any outstanding balance of the deemed distribution 


tax recapture accounts in previous fiscal years in which such account was established shall 


be treated as a reduction to the adjusted covered taxes for each of those fiscal years in 


accordance with Article 28(1). 


Any additional top-up tax amount due shall be multiplied by the following ratio to determine 


the additional top-up tax due for the jurisdiction: 


𝑄𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑛𝑠𝑡𝑖𝑡𝑢𝑒𝑛𝑡 𝑒𝑛𝑡𝑖𝑡𝑦


𝑁𝑒𝑡 𝑞𝑢𝑎𝑙𝑖𝑓𝑦𝑖𝑛𝑔 𝑖𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝑡ℎ𝑒 𝑗𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛
 


where: 


(a) the qualifying income of the constituent entity shall be determined in accordance 


with Chapter III for each fiscal year in which there is an outstanding balance of the 


deemed distribution tax recapture accounts for the jurisdiction; and 


(b) the net qualifying income for the jurisdiction shall be determined in accordance with 


Article 25(2) for each fiscal year in which there is an outstanding balance of the 


deemed distribution tax recapture accounts for the jurisdiction. 
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Article 39 


Determination of the effective tax rate and top-up tax of an investment entity 


1. Where a constituent entity of an MNE group or large-scale domestic group is an 


investment entity that is not a tax transparent entity and that has not made an election in 


accordance with Articles 40 and 41, the effective tax rate of such investment entity shall be 


computed separately from the effective tax rate of the jurisdiction in which it is located. 


2. The effective tax rate of the investment entity as referred to in paragraph 1 shall be equal to 


its adjusted covered taxes divided by an amount equal to the allocable share of the MNE 


group or large-scale domestic group in the qualifying income or loss of the investment 


entity. 


Where more than one investment entity is located in a jurisdiction, their effective tax rate 


shall be computed by combining their adjusted covered taxes as well as the allocable share of 


the MNE group or large-scale domestic group in their qualifying income or loss. 


3. The adjusted covered taxes of an investment entity as referred to in paragraph 1 shall be 


the adjusted covered taxes that are attributable to the allocable share of the MNE group or 


large-scale domestic group in the qualifying income of the investment entity and the 


covered taxes allocated to the investment entity in accordance with Article 23. The 


investment entity’s adjusted covered taxes do not include any covered taxes accrued by the 


investment entity attributable to income that is not part of the MNE group or large-scale 


domestic group’s allocable share of the investment entity’s income. 
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4. The top-up tax of an investment entity as referred to in paragraph 1 shall be an amount 


equal to the top-up tax percentage of the investment entity multiplied by amount equal to 


the difference between the allocable share of the MNE group or large-scale domestic group 


in the qualifying income of the investment entity and the substance-based income 


exclusion computed for the investment entity. 


The top-up tax percentage of an investment entity shall be a positive amount equal to the 


difference between the minimum tax rate and the effective tax rate of such investment 


entity. 


Where more than one investment entity is located in a jurisdiction, their effective tax rate 


shall be computed by combining their substance-based income exclusion amounts as well 


as the allocable share of the MNE group or large-scale domestic group in their qualifying 


income or loss. 


5. The substance-based income exclusion of an investment entity shall be determined in 


accordance with Articles 27(1) to 27(7). The eligible tangible assets and eligible payroll 


costs of eligible employees taken into account for such investment entity shall be reduced 


in proportion to the allocable share of the MNE group or large-scale domestic group in the 


qualifying income of the investment entity divided by the total qualifying income of such 


investment entity. 


6. For the purpose of this Article, the allocable share of the MNE group or large-scale 


domestic group in the qualifying income or loss of an investment entity shall be 


determined in accordance with Article 8 taking into account only interests that are not 


subject to an election in accordance with Articles 40 and 41. 
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Article 40 


Election to treat an investment entity as a tax transparent entity 


1. For the purpose of this Article, an insurance investment entity means an entity that would 


meet the definitions of an investment fund set out in Article 3, point (25) or a real estate 


investment vehicle set out in Article 3, point (26) if it had not been established in relation 


to liabilities under an insurance or annuity contract and is owned wholly by an entity that is 


subject to regulation in the jurisdiction where it is located as an insurance company. 


2. At the election of the filing constituent entity, a constituent entity that is an investment 


entity or an insurance investment entity may be treated as a tax transparent entity if the 


constituent entity-owner is subject to tax in the jurisdiction in which it is located under a 


fair market value or a similar regime based on the annual changes in the fair value of its 


ownership interests in such entity and the tax rate applicable to the constituent entity-


owner on such income equals or exceeds the minimum tax rate. 
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3. A constituent entity that indirectly owns an ownership interest in an investment entity or an 


insurance investment entity  through a direct ownership interest in another investment 


entity or an insurance investment entity shall be considered to be subject to tax under a fair 


market value or similar regime with respect to its indirect ownership interest in the first-


mentioned entity or insurance investment entity if it is subject to a fair market value or 


similar regime with respect to its direct ownership interest in the second-mentioned entity 


or insurance investment entity. 


4. The election under paragraph 2 shall be made in accordance with Article 43(1). 


If the election is revoked, any gain or loss from the disposal of an asset or a liability held 


by the investment entity or an insurance investment entity shall be determined on the basis 


of the fair market value of the asset or liability on the first day of the year the revocation is 


made. 


Article 41 


Election to apply a taxable distribution method 


1. At the election of the filing constituent entity, a constituent entity-owner of an investment 


entity may apply a taxable distribution method with respect to its ownership interest in the 


investment entity, provided that the constituent entity-owner is not an investment entity 


and can be reasonably expected to be subject to tax on distributions from the investment 


entity at a tax rate that equals or exceeds the minimum tax rate. 


2. Under the taxable distribution method, distributions and deemed distributions of the 


qualifying income of an investment entity shall be included in the qualifying income of the 


constituent entity-owner that received the distribution, provided that it is not an investment 


entity. 
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The amount of covered taxes incurred by the investment entity that is creditable against the 


tax liability of the constituent entity-owner arising from the distribution of the investment 


entity shall be included in the qualifying income and adjusted covered taxes of the 


constituent entity-owner that received the distribution. 


The share of the constituent entity-owner in the undistributed net qualifying income of the 


investment entity arising in the third year preceding the fiscal year (the “tested year”) shall 


be treated as qualifying income of that investment entity for the fiscal year. The amount 


equal to such qualifying income multiplied by the minimum tax rate shall be treated as top-


up tax of a low-taxed constituent entity for the fiscal year for the purpose of Chapter II. 


The qualifying income or loss of an investment entity and the adjusted covered taxes 


attributable to such income for the fiscal year shall be excluded from the computation of 


the effective tax rate in accordance with Chapter V and with Articles 39(1) to 39(4), except 


for the amount of covered taxes as referred to in the second subparagraph. 


3. The undistributed net qualifying income of an investment entity for the tested year shall be 


the amount of qualifying income of that investment entity for the tested year reduced, up to 


zero, by: 


(a) the covered taxes of the investment entity; 


(b) distributions and deemed distributions to shareholders that are not investment entities 


during the period starting with the first day of the third year preceding the fiscal year 


and ending with the last day of the reporting fiscal year in which the ownership 


interest was held (the “testing period”); 
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(c) qualifying losses arising during the testing period; and 


(d) any residual amount of qualifying losses that has not already reduced the 


undistributed net qualifying income of that investment entity for a previous tested 


year (the “investment loss carry-forward”). 


The undistributed net qualifying income of an investment entity shall not be reduced by 


distributions or deemed distributions that already reduced the undistributed net qualifying 


income of that investment entity for a previous tested year in application of point (b) of the 


first subparagraph. 


The undistributed net qualifying income of an investment entity shall not be reduced by the 


amount of qualifying losses that already reduced the undistributed net qualifying income of 


that investment entity for a previous tested year in application of point (c) of the first 


subparagraph. 


4. For the purpose of this article, a deemed distribution shall be deemed to arise when a direct 


or indirect ownership interest in the investment entity is transferred to an entity that does 


not belong to the MNE group and which is equal to the share of the undistributed net 


qualifying income attributable to such ownership interest on the date of such transfer, 


determined without regard to the deemed distribution. 


5. The election under paragraph 1shall be made in accordance with Article 43(1). 


If the election is revoked, the share of the constituent entity-owner in the undistributed net 


qualifying income of the investment entity for the tested year at the end of the fiscal year 


preceding the fiscal year the revocation is made shall be treated as qualifying income of the 


investment entity for the fiscal year. The amount equal to such qualifying income 


multiplied by the minimum tax rate shall be treated as top-up tax of a low-taxed constituent 


entity for the fiscal year for the purpose of Chapter II. 
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CHAPTER VIII 


ADMINISTRATIVE PROVISIONS 


Article 42 


Filing obligations 


1. For the purpose of this Article, the following definitions apply: 


(a) ‘designated local entity’ means the constituent entity of an MNE group or large-scale 


domestic group that is located in a Member State and has been appointed by the other 


constituent entities of the MNE group or large-scale domestic group located in the 


same Member State to file the top-up tax information return or submit the 


notifications in accordance with this Article on their behalf; 


(b) ‘qualifying competent authority agreement’ means a bilateral or multilateral 


agreement or arrangement between two or more competent authorities that provides 


for the automatic exchange of annual top-up tax information returns. 


2. A constituent entity located in a Member State shall file a top-up tax information return 


with its tax administration in accordance with paragraph 5. 


Such return may be filed by a designated local entity on behalf of the constituent entity. 
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3. By way of derogation from paragraph 2, a constituent entity shall not have the obligation to 


file a top-up tax information return with its tax administration if such a return has been 


filed, in accordance with the requirements set out in paragraph 5, by: 


(a) the ultimate parent entity located in a jurisdiction that has, for the reporting fiscal 


year, a qualifying competent authority agreement in effect with the Member State in 


which the constituent entity is located; or 


(b) the designated filing entity located in a jurisdiction that has, for the reporting fiscal 


year, a qualifying competent authority agreement in effect with the Member State in 


which the constituent entity is located. 


4. Where paragraph 3 applies, the constituent entity located in a Member State, or the 


designated local entity on its behalf, shall notify its tax administration of the identity of the 


entity that is filing the top-up tax information return as well as the jurisdiction in which it 


is located. 
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5. The top-up tax information return shall be filed in a standard template and include the 


following information with respect to the MNE group or large-scale domestic group: 


(a) identification of the constituent entities, including their tax identification numbers, if 


any, the jurisdiction in which they are located and their status under the rules of this 


Directive; 


(b) information on the overall corporate structure of the MNE group or large-scale 


domestic group, including the controlling interests in the constituent entities held by 


other constituent entities; 


(c) the information that is necessary in order to compute: 


(i) the effective tax rate for each jurisdiction and the top-up tax of each constituent 


entity; 


(ii) the top-up tax of a member of a joint-venture group; 


(iii) the allocation of top-up tax under the income inclusion rule and the UTPR top-


up tax amount to each jurisdiction; and 


(d) a record of the elections made in accordance with the relevant provisions of this 


Directive. 
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6. By way of derogation from paragraph 5, where a constituent entity is located in a Member 


State with an ultimate parent entity located in a third country jurisdiction that applies rules 


which have been assessed as equivalent to the rules of this Directive pursuant to Article 51, 


the constituent entity or the designated local entity shall file a top-up tax information return 


containing the following information: 


(a) all information that is necessary for the application of Article 7, including: 


(i) identification of all the constituent entities in which a partially-owned parent 


entity located in a Member State holds, directly or indirectly, an ownership 


interest at any time during the fiscal year and the structure of such ownership 


interests; 


(ii) all information that is necessary to compute the effective tax rate of the 


jurisdictions in which a partially-owned parent entity located in a Member 


State holds ownership interests in constituent entities identified under (i) and 


the top-up tax due; and 


(iii) all information that is relevant for that purpose in accordance with Articles 8, 9 


or 10; 


(b) all information that is necessary for the application of Article 12, including: 


(i) identification of all the constituent entities located in the ultimate parent entity 


jurisdiction and the structure of such ownership interests; 


(ii) all information that is necessary in order to compute the effective tax rate of the 


ultimate parent entity’s jurisdiction and the its top-up tax due; and 


(iii) all information necessary for the allocation of such top-up tax based on the 


UTPR allocation formula set out in Article 13. 
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(c)  all information that is necessary for the application of a qualified domestic top- up 


tax by any Member State that has made the election to apply such a top -up tax, in 


accordance with Article 10. 


7. The top-up tax information return referred to in paragraphs 5 and 6 and any relevant 


notifications shall be filed with the tax administration of the Member State in which the 


constituent entity is located no later than 15 months after the last day of the reporting fiscal 


year. 


Article 43 


Elections 


1. The election referred to in Articles 2(3), 15(3), 15(9), 40 and 41 shall be valid for a period 


of five years, starting from the year in which the election is made. The election shall be 


renewed automatically unless the filing constituent entity pursuant to article 42 revokes the 


election at the end of the five-year period. A revocation of the election shall be valid for a 


period of five years, starting from the end of the year in which the revocation is made. 


2. The election referred to in Articles 15 (6), 15(7), 21 (1)(b), 24(1), 27(2), 29(1) and 38(1) 


shall be valid for a period of one year. The election shall be renewed automatically unless 


the filing constituent entity revokes the election at the end of the year. 


3. The election shall be made to the tax administration of the Member State in which the 


filing constituent entity is located. 


Article 44 


Penalties 


Member States shall lay down the rules on penalties applicable for infringement of national 


provisions adopted pursuant to this Directive, including those pertaining to the obligation of a 


constituent entity to file and pay its share of top-up tax or to have an additional cash tax expense, 


and shall take all necessary measures to ensure that they are effectively applied. The penalties 


provided for shall be effective, proportionate and dissuasive. 
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CHAPTER IX 


TRANSITION RULES 


Article 45 


Tax treatment of deferred tax assets, deferred tax liabilities and transferred assets upon transition 


1. For the purpose of this Article, a transition year, for a jurisdiction, means the first fiscal 


year in which an MNE group or a large-scale domestic group falls within the scope of this 


Directive in respect of that jurisdiction. 


2. When determining the effective tax rate for a jurisdiction in a transition year, and for each 


subsequent fiscal year, the MNE group or a large-scale domestic group shall take into 


account all the deferred tax assets and deferred tax liabilities reflected or disclosed in the 


financial accounts of all the constituent entities in a jurisdiction for the transition year. 


Deferred tax assets and deferred tax liabilities shall be taken into account at the lower of the 


minimum tax rate and the applicable domestic tax rate. However, a deferred tax asset that has 


been recorded at a tax rate lower than the minimum tax rate may be taken into account at the 


minimum tax rate if the taxpayer can demonstrate that the deferred tax asset is attributable to 


a qualifying loss. 


The impact of any valuation adjustment or accounting recognition adjustment with respect to 


a deferred tax asset shall be disregarded. 


3 . Deferred tax assets arising from items excluded from the computation of qualifying income 


or loss in accordance with Chapter III shall be excluded from the calculation referred to in 


paragraph 2 when such deferred tax assets are generated in a transaction that takes place 


after 30 November 2021. 


4. In the case of a transfer of assets between constituent entities after 30 November 2021 and 


before the commencement of a transition year, the basis in the acquired assets, other than 


inventory, shall be based upon the transferring entity’s carrying value of the transferred 


assets upon disposal with a deferred tax assets and liabilities determined on that basis. 
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Article 46 


Transitional relief for the substance-based income exclusion 


1. For the purpose of applying Article 27(3), the value of 5 % shall be replaced, for each 


fiscal year beginning as from 31 December in each of the following calendar years, with 


the values set out in the following table: 


2023 10 % 


2024 9,8 % 


2025 9,6 % 


2026 9,4 % 


2027 9,2 % 


2028 9,0 % 


2029 8,2 % 


2030 7,4 % 


2031 6,6 % 


2032 5,8 % 
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2. For the purpose of applying Article 27(4), the value of 5 % shall be replaced, for each fiscal 


year beginning as from 31 December in each of the following calendar years, with the values set 


out in the following table: 


2023 8 % 


2024 7,8 % 


2025 7,6 % 


2026 7,4 % 


2027 7,2 % 


2028 7,0 % 


2029 6,6 % 


2030 6,2 % 


2031 5,8 % 


2032 5,4 % 
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Article 47 


Initial phase of e xclusion from the IIR and UTPR of MNE groups and large-scale domestic groups 


1. The top-up tax due by an ultimate parent entity located in a Member State in accordance 


with Article 5(2), or by an intermediate parent entity located in a Member State in 


accordance with Article 6a(2) when the ultimate parent entity is an excluded entity, shall 


be reduced to zero : 


a) in the first five years of the initial phase of the international activity of the MNE 


group notwithstanding the requirements laid down in Chapter V; 


b) in the first five years, starting from the first day of the fiscal year in which the 


large-scale domestic group falls within the scope of this Directive for the first time. 


2. Where the ultimate parent entity of an MNE group is located in a third country jurisdiction, 


the top-up tax due by a constituent entity located in a Member State in accordance with 


Article 13(2) shall be reduced to zero in the first five years of the initial phase of the 


international activity of that MNE group notwithstanding the requirements laid down in 


Chapter V. 
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3. An MNE group shall be considered to be in the initial phase of its international activity if: 


(a) it has constituent entities in no more than six jurisdictions; and 


(b) the sum of the net book value of the tangible assets of all the constituent entities of 


the MNE group located in all jurisdictions other than the reference jurisdiction does 


not exceed EUR 50 000 000. 


For the purpose of point (b), reference jurisdiction means the jurisdiction in which the 


constituent entities of the MNE group have the highest sum of the net book value of 


tangible assets in the fiscal year in which the MNE group originally falls within the scope 


of this Directive. The total value of tangible assets in a jurisdiction is the sum of the net 


book values of all tangible assets of all the constituent entities of the MNE group that are 


located in that jurisdiction. 


4. The period of five years referred to in paragraphs 1(a) and 2 shall start from the beginning 


of the fiscal year in which the MNE group originally falls within the scope of this 


Directive. 


For MNE groups that are within the scope of this Directive when it enters into force, the 


five-year period referred to in paragraph 1(a) shall start on 31 JanuaryDecember 2023. 


For MNE groups that are within the scope of this Directive when it enters into force, the 


five-year period referred to in paragraph 2 shall start on 31 JanuaryDecember 2024. 


For large-scale domestic groups that are in scope of this Directive when it enters into force, 


the five-year period referred to in paragraph 1(b) shall start on 31 JanuaryDecember 2023. 


5. The designated filling entity referred to in Article 42 shall inform the tax administration of 


the Member State in which it is located of the start of the initial phase of its international 


activity. 
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Article 47a 


Election for a delayed application of the IIR and UTPR 


1. By way of derogation from Articles 5 to 13, Member States in which no more than ten 


ultimate parent entities of groups in scope of this directive are located may elect not 


to apply the IIR and the UTPR for each fiscal year beginning as from 31 December 


2023 to 31 December [2025]. Member States that make such election shall notify the 


Commission by the transposition date laid down in paragraph 1 of Article 55. 


2. Where the ultimate parent entity of an MNE group is located in a Member State that 


has made an election pursuant to paragraph 1, the Member States, other than the one 


in which the ultimate parent entity is located, shall ensure that the constituent entities 


of this group are subject, in the Member State in which they are located, to the UTPR 


top-up tax amount allocated to that Member State for the fiscal years beginning as 


from 31 December 2023 in accordance with Article 13. 


3. The UTPR percentage determined for a Member State that has made an election 


pursuant to paragraph 1 shall be deemed to be zero for the fiscal year. 


 


Article 48 


Transitional relief for filing obligations 


Notwithstanding Article 42(7), the top-up tax information return and the notifications referred to in 


Article 42 shall be filed with the tax administration of the Member States no later than 18 months 


after the last day of the reporting fiscal year that is the transition year referred to in Article 45. 
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CHAPTER XI 


FINAL PROVISIONS 


Article 51 


Assessment of equivalence 


1. The legal framework implemented in the domestic law of a third country jurisdiction shall 


be considered as equivalent to a qualified income inclusion ruleIIR set out in Chapter II, 


and shall not be treated as a controlled foreign company tax regime, if it fulfils the 


following conditions: 


(a) it enforces a set of rules in accordance with which the parent entity of an MNE group 


shall compute and pay its allocable share of top-up tax in respect of the low-taxed 


constituent entities of the MNE group; 


(b) it establishes a minimum effective tax rate of at least 15 % below which a constituent 


entity is considered as low-taxed; 


(c) for the purpose of computing the minimum effective tax rate, it only allows the 


blending of income of entities located within the same jurisdiction; and 


(d) for the purpose of computing a top-up tax under the equivalent qualified income 


inclusion ruleIIR, it provides for relief for any top-up tax  that was paid in a Member 


State in application of the income inclusion ruleIIR and for any qualified domestic 


top up tax set out in this Directive. 
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2. The Council, acting on a proposal from the Commission, shall determine, by means of 


an implementing act, the third country jurisdictions that have implemented a legal 


framework in their domestic law, which can be considered equivalent to a qualified income 


inclusion ruleIIR in accordance with paragraph 1, are included in a list set out in the 


Annex. 


3. When adopting the implementing act referred to in paragraph 2, the Council shall act 


by unanimity. 


34. The procedure referred to in paragraphs 2 and 3 shall be followed whenever an 


implementing act adopted, in accordance with paragraphs 2 and 3, needs to be 


updated This list may be modified as a result of a subsequent assessment of the legal 


framework implemented by a third country jurisdiction in its domestic law. The assessment 


shall be carried out by the Commission and in conformity with the conditions laid down in 


paragraph 1. Following such assessment, the Commission is empowered to adopt delegated 


acts in accordance with Article 52 in order to amend the Annex. 
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Article 52 


Exercise of the delegation 


1. The power to adopt delegated acts is conferred on the Commission subject to the 


conditions laid down in this Article. 


2. The power to adopt delegated acts referred to in Article 51(3) shall be conferred on the 


Commission for an indeterminate period of time from the date of entry into force of this 


Directive. 


3. The delegation of power referred to in Article 51(3) may be revoked at any time by the 


Council. A decision to revoke shall put an end to the delegation of the power specified in 


that decision. It shall take effect the day following the publication of the decision in the 


Official Journal of the European Union or at a later date specified therein. It shall not 


affect the validity of any delegated acts already in force. 


4. As soon as it adopts a delegated act, the Commission shall notify it to the Council. 


5. A delegated act adopted pursuant to Article 51(3) shall enter into force only if no objection 


has been expressed by the Council within a period of two months of notification of that act 


to the Council or if, before the expiry of that period, the Council has informed the 


Commission that it will not object. That period shall be extended by two months at the 


initiative of the Council. 
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Article 53 


Informing the European Parliament 


The European Parliament shall be informed of the adoption of delegated acts by the Commission, of 


any objection formulated to them, and of the revocation of a delegation of powers by the Council. 


Article 54 


Bilateral agreement on simplified reporting obligations 


The Union may conclude agreements with third country jurisdictions whose legal frameworks 


have been assessed as equivalent to a qualified IIR in accordance with Article 51listed in the 


Annex, with a view to arrange a framework for simplifying the reporting procedures laid down in 


Article 42(6). 
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Article 55 


Transposition 


Member States shall bring into force the laws, regulations and administrative provisions necessary 


to comply with this Directive by 31 December 20232. 


Member States shall forthwith communicate to the Commission the text of those provisions. 


They shall apply those provisions in respect of the fiscal years beginning as from from 1 January 


31 December 2023. 


However, with the exception of the arrangement provided for in Article 47a(2), they shall apply 


the provisions necessary to comply with Articles 11, 12 and 13 in respect of the fiscal years 


beginning as from from 31 JanuaryDecember 2024. 


These laws, regulations and administrative provisions shall include a reference to this Directive or 


such a reference shall be mentioned in their official publication. Member States shall determine 


how such reference is to be made. 
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Article 56 


Entry into force 


This Directive shall enter into force on the day following that of its publication in the Official 


Journal of the European Union. 


Article 57 


Addressees 


This Directive is addressed to the Member States. 


Done at Brussels, 


 For the Council 


 The President 
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ANNEX: List of third country jurisdictions granted equivalence in accordance with Article 


51(2) 


 


The following third country jurisdictions have been assessed to accommodate a legal framework 


which can be considered as equivalent to a qualified income inclusion rule: 


__________________ 
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