
T A X  W E E K L Y  

# 3 6  | 1 3 . 1 0 . 2 0 2 3

Seite 1 von 9 

OECD: Zahlreiche Dokumente zu Säule 1 und 2 veröffentlicht 

Am 11.10.2023 hat das OECD/G20 Inclusive Framework on BEPS (IF) zahlreiche Dokumente zu 

Säule 1 & 2 veröffentlicht. Neben den multilateralen Abkommen (MLC) zur Umsetzung von Amount 

A unter Säule 1 und der Subject-to-Tax-Rule unter Säule 2 wurde auch ein Handbuch zur Umset-

zung von Säule 2 veröffentlicht. 

Das veröffentlichte MLC zur Umsetzung von Amount A unter Säule 1 spiegelt den aktuellen Kon-

sens wider, der unter den Mitgliedern des IF erzielt wurde. 

Der Text enthält die wesentlichen Merkmale, die für die Vorbereitung der Unterzeichnung erfor-

derlich sind. Er skizziert die Architektur für die Reallokation der Besteuerungsrechte an Marktstaa-

ten. Durch die Umverteilung verursachte Doppelbesteuerung soll vermieden werden. Ferner sind 

Bestimmungen zur Sicherstellung von tax certainty für Unternehmen im Anwendungsbereich ent-

halten. 

Es gibt jedoch nach wie vor unterschiedliche Ansichten einer kleinen Anzahl von Ländern zu eini-

gen technischen Fragen. Die Einwände dieser Staaten (insbesondere Brasilien, Kolumbien, Indien) 

sind in Fußnoten des MLC vermerkt. An einer Lösung dieser Differenzen wird weiter gearbeitet. 

Alle Mitglieder des IF arbeiten weiterhin intensiv daran, diese Fragen so schnell wie möglich zu 

lösen. Da es zu den Einwänden dieser Staaten jedoch keinen Fortschritt gab, hat das IF einstim-

mig beschlossen, den Text des MLC dennoch zu veröffentlichen. 

Mit dem MLC wurden weitere Dokumente mit zusätzlichen Details zur Umsetzung veröffentlicht: 

“Explanatory Statement” sowie ein “Understanding on the Application of Certainty of Amount A 

of Pillar One” sowie eine Zusammenfassung. Ziel dieser Regelungen ist es, bei der Neuzuordnung 

von Besteuerungsrechten Doppelbesteuerung zu vermeiden, Rechtssicherheit zu schaffen und 

Streitbeilegungsprozesse zu ermöglichen sowie die Einführung jeglicher Art von nationalen Digi-

talsteuern (unabhängig von ihrem Bezug zu von Amount A erfassten Unternehmen) abzuwenden. 

Anhang A zum MLC enthält eine Liste der bestehenden unilateral eingeführten Digitalsteuern, die 

aufgehoben werden sollen. Darunter fallen die folgenden Jurisdiktionen: Frankreich, Indien, Ita-

lien, Österreich, Spanien, Tunesien, Türkei, Vereinigtes Königreich. Schließlich enthält das MLC 

auch Bestimmungen, die den Interessen der im IF vertretenen Entwicklungsländern Rechnung tra-

gen sollen. 

Das Inkrafttreten des MLC setzt voraus, dass es von mindestens 30 Staaten, welche mindestens 

60 Prozent der vom Anwendungsbereich von Amount A betroffenen multinationalen Unterneh-

men abdecken, ratifiziert wird. Nach Ablauf eines 7-Jahres-Zeitraums ist eine Überprüfung der 

Umsetzung des MLC und ggf. eine Herabsetzung des Umsatzschwellenwerts von 20 Mrd. € auf 10 

Mrd. € vorgesehen. 

Das IF hat weiterhin Dokumente zu Säule 2 veröffentlicht. Dies betrifft zum einen das MLC zur Um-

setzung der Subject-to-Tax Rule sowie das Handbuch zur Umsetzung von Säule 2. 

Veröffentlicht wurde der Text der MLC zur Umsetzung der Subject-to-Tax Rule samt weiterer be-

gleitender Dokumente: „Explanatory Statement”, „Tax Challenges Arising from the Digitalisation 

of the Economy – Subject toTax Rule (Pillar Two)“, eine Roadmap zur Unterzeichnung sowie 

FAQs. 
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Schließlich wurde ein Handbuch zur Umsetzung der Mindeststeuer vorgelegt. Dieses richtet sich 

vor allem an die Finanzverwaltungen der Staaten und soll sie bei der Einführung der globalen Min-

deststeuer unterstützen. Hingegen sollen die Anwendung oder Auslegung der Model Rules, des 

Commentary oder der vereinbarten Administrative Guidance damit nicht geändert werden. 

BMF: Steuerliche Förderung der privaten Altersvorsorge 

Vor dem Hintergrund insbesondere der Änderungen durch das Jahressteuergesetz 2022 sowie 

der Änderungen durch weitere Gesetze und aktueller BFH-Rechtsprechung hat die Finanzverwal-

tung mit BMF-Schreiben vom 05.10.2023 das Schreiben zur steuerlichen Förderung der privaten 

Altersvorsorge aktualisiert. Die Änderungen gegenüber dem BMF-Schreiben vom 21.12.2017 sind 

durch Fettdruck hervorgehoben. 

Das neue Schreiben ist ab dem Zeitpunkt seiner Bekanntgabe im Bundessteuerblatt Teil I auf alle 

offenen Fälle anzuwenden und ersetzt das BMF-Schreiben vom 21.12.2017 sowie die BMF-Schrei-

ben vom 17.02.2020 und vom 11.02.2022. Soweit sich aufgrund eines späteren Inkrafttretens der 

gesetzlichen Regelungen (Art. 6 JStG 2022 - Inkrafttreten: 01.01.2024 ggf. i. V. m. § 52 Abs. 1 

EStG ab dem Beitragsjahr 2024) aus dem neuen Schreiben etwas anderes ergibt, gelten die ge-

nannten BMF-Schreiben bis zum Inkrafttreten der gesetzlichen Regelungen – längstens bis zum 

31.12.2023 – zunächst weiter. 

BMF: Entwurf eines aktualisierten BMF-Schreibens zur Anwendung des Umwandlungssteuerge-

setzes (UmwStE) 

Das BMF hat am 11.10.2023 einen mit den obersten Finanzbehörden der Länder abgestimmten 

Entwurf eines aktualisierten BMF-Schreibens zur Anwendung des Umwandlungssteuergesetzes 

(Umwandlungssteuererlass – UmwStE) veröffentlicht. Demnach enthält die Aktualisierung Klarstel-

lungen und Präzisierungen gegenüber dem UmwStE vom 11.11.2011 und berücksichtigt die seit 

dessen Veröffentlichung ergangenen Gesetzesänderungen und höchstrichterlichen Entscheidun-

gen zum Umwandlungssteuergesetz. Stellungnahmen der Verbände zu dem Entwurf sind nun bis 

zum 06.12.2023 erbeten. Im Anschluss werden diese Stellungnahmen mit den obersten Finanzbe-

hörden der Länder ausgewertet. 

Zur Arbeitserleichterung hat das BMF auch eine Vergleichsversion beigefügt, aus der die Ände-

rungen gegenüber dem aktuellen Umwandlungssteuererlass ersichtlich sind. Diese wurde auto-

mationsgestützt erstellt. Aus technischen Gründen könne es sein, dass dabei vereinzelt Änderun-

gen in der Vergleichsversion nicht vollständig ausgewiesen werden. Im Fall einer Abweichung sei 

ausschließlich die Clean-Version maßgeblich. 

Das neue Schreiben soll auf alle offenen Fälle Anwendung finden und insoweit das BMF-Schreiben 

vom 11.11.2011 ersetzen. Wenn sich allerdings die Rechtslage zwischen Verwirklichung des Be-

steuerungstatbestands und dem Datum des finalen BMF-Schreibens maßgeblich geändert hat, soll 

dies nur gelten, soweit die Anwendung des neuen Schreibens zu der im Einzelfall maßgeblichen 

Rechtslage nicht in Widerspruch steht. 

Nachfolgende Änderungen/Ergänzungen seien hier auszugsweise und in keiner Weise abschlie-

ßend erwähnt:  
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› Persönlicher Anwendungsbereich des UmwStG: Berücksichtigung finden die Änderungen 

durch das Gesetz zur Modernisierung des Körperschaftsteuerrechts, sog. KöMoG (Wegfall von 

§ 1 Abs. 2 UmwStG mit den darin enthaltenen Beschränkungen auf EU-Mitgliedstaaten und 

EWR-Staaten für Umwandlungen mit steuerlichem Übertragungsstichtag nach dem 31.12.2021 

und die Einführung des Optionsmodells nach § 1a KStG) sowie durch das Gesetz zur Moderni-

sierung des Personengesellschaftsrechts, sog. MoPeG (GbRs sind nur dann umwandlungsfähige 

Rechtsträger, wenn sie eingetragen sind). 

› Sachlicher Anwendungsbereich des UmwStG: Insbesondere wird für Spaltungen klargestellt, 

dass die sog. „nichtverhältniswahrende Spaltung“ auch die Möglichkeit mit einschließt, dass 

ein Gesellschafter der übertragenden Gesellschaft überhaupt nicht an der übernehmenden Ge-

sellschaft beteiligt wird (sog. „Spaltung zu Null“). Bezüglich grenzüberschreitender Umwand-

lungen werden die Verweise auf die mit dem sog. UmRuG aktualisierten Rechtsnormen des 

Umwandlungsgesetzes (§§ 305 ff. UmwG) umgestellt. Dabei werden neben der grenzüber-

schreitenden Verschmelzung nun ausdrücklich auch die grenzüberschreitende Spaltung i. S. d. 

§§ 320 ff. UmwG und ein grenzüberschreitender Formwechsel i. S. d. §§ 333 ff. UmwG aufge-

nommen sowie Umwandlungen mit Drittstaatenbezug entsprechend einbezogen. Die Ausfüh-

rungen zur Vergleichbarkeit ausländischer Vorgänge mit einer inländischen Umwandlung wer-

den punktuell konkretisiert. Im Ergebnis hält die Finanzverwaltung dabei an den erforderlichen 

Vergleichbarkeitskriterien fest. Aufgenommen wurde u.a. auch ein Verweis auf das BMF-Schrei-

ben vom 26.09.2014 (LLC-Erlass). Mit Verweis auf das entsprechende BMF-Schreiben vom 

19.05.2022 wird die vom BFH auf § 20 Abs. 4a Satz 7 EStG angewendete typusorientierte Aus-

legung, nach der in Drittstaatenfällen keine partielle Gesamtrechtsnachfolge („kraft Gesetzes“) 

erforderlich ist, für Abspaltungen i. S. d. § 15 UmwStG abgelehnt. Darüber hinaus hat die Fi-

nanzverwaltung anlässlich des EuGH-Urteils vom 25.10.2017 (Rs. C-106/16 (Polbud)) Ausführun-

gen zu Hinaus- und Hereinformwechsel in den UmwStE-Entwurf aufgenommen. Klargestellt 

wird auch, dass homogene Formwechsel einer Körperschaft in eine andere Körperschaft nicht 

in den an Anwendungsbereich des UmwStG fallen und dies gleichermaßen für ausländische 

Vorgänge gilt. 

› Anwendung des Verlustverrechnungsverbots des § 2 Abs. 4 Satz 3 UmwStG: Aufgenommen 

wurden diesbezüglich die für die Finanzverwaltung positiven Grundsätze des BFH-Urteils vom 

12.04.2023 (I R 48/20), wonach das Verlustverrechnungsverbot unabhängig von einer steuer-

gestalterischen Missbrauchsabsicht gelte, auch der Ausgleich mit Verlusten des übernehmen-

den Rechtsträgers aus dem verbleibenden Rest des Wirtschaftsjahres nach dem Rückwirkungs-

zeitraum ausgeschlossen sei und die Regelung auch für die Gewerbesteuer Anwendung finde. 

› Verschmelzung auf Personengesellschaften oder auf natürliche Personen und Formwechsel 

einer Kapitalgesellschaft in eine Personengesellschaft (§ 3 ff. UmwStG): An den Ausführungen 

zum zweiten Teil des UmwStG wurden einige Änderungen und Ergänzungen vorgenommen. 

Beispielsweise sei unter Hinweis auf das BFH-Urteil vom 30.07.2014 (I R 58/12) in Bezug auf An-

teile des übernehmenden Rechtsträgers an der übertragenden Körperschaft nach § 4 Abs. 1 

Satz 2 UmwStG zum steuerlichen Übertragungsstichtag eine Abstockung auf den gemeinen 

Wert vorzunehmen, soweit der gemeine Wert der Anteile niedriger ist als deren Buchwert. Auf 

den sich daraus ergebenden Verlust sei ggf. § 8b Abs. 3 KStG bzw. § 3c Abs. 2 EStG anzuwen-

den. In Bezug auf die Frage einer gewerbesteuerlichen Kürzung von Bezügen i. S. d. § 7 Um-

wStG nach § 9 Nr. 2a bzw. Nr. 7 GewStG wurden die Grundsätze des BFH-Urteils vom 

16.04.2014 (I R 44/13) eingearbeitet, wonach die Besitzzeitanrechnung nach § 4 Abs. 2 Satz 3 

UmwStG in den Fällen des § 9 Nr. 2a bzw. Nr. 7 GewStG ausgeschlossen sei, da diese Regelun-
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gen nicht auf einen Zeitraum, sondern auf die Verhältnisse zu einem Zeitpunkt abstellen wür-

den. Die Gewährung des gewerbesteuerlichen Schachtelprivilegs nach § 9 Nr. 2a bzw. Nr. 7 

GewStG setze daher eine Umwandlung rückwirkend auf den Beginn des Erhebungszeitraums 

voraus. Eingearbeitet wurde in Bezug auf die Einlage- bzw. Überführungsfiktionen nach § 5 

Abs. 2 und 3 UmwStG auch das BFH-Urteil vom 11.04.2019 (IV R 1/17), wonach im Fall des 

Formwechsels von einer Kapital- in eine Personengesellschaft die Besteuerung der offenen 

Rücklagen der Kapitalgesellschaft nach § 7 Satz 1 UmwStG bei nach § 5 Absatz 2 UmwStG fik-

tiv als eingelegt behandelten Anteilen als Gewinn der Gesamthand und nicht als Sondergewinn 

des bisherigen Anteilseigners zu behandeln ist. 

› Verschmelzung oder Vermögensübertragung (Vollübertragung) zwischen Körperschaften 

(§§ 11 ff. UmwStG): Eingearbeitet hat die Finanzverwaltung diesbezüglich insbesondere das 

BFH-Urteil vom 30.05.2018 (I R 31/16). Im Fall der Abwärtsverschmelzung gehöre auch die un-

mittelbar auf den Gesellschafter der übertragenden Gesellschaft übergehende Beteiligung der 

übertragenden Gesellschaft an der übernehmenden Gesellschaft zu den übergehenden Wirt-

schaftsgütern i.S. des § 11 Abs. 1 Satz 1 UmwStG. Die Verschmelzung einer Mutterkapitalgesell-

schaft, deren Anteilseigner im Ausland ansässig ist, auf ihre Tochtergesellschaft (Abwärtsver-

schmelzung) könne nur dann zu Buchwerten vollzogen werden, wenn die Besteuerung der stil-

len Reserven der Muttergesellschaft sichergestellt ist. Da bei einer Abwärtsverschmelzung die 

zum Vermögen der Muttergesellschaft gehörende Beteiligung an der Tochtergesellschaft von 

der Muttergesellschaft auf deren Anteilseigner übergeht, komme es für den Buchwertansatz in 

der steuerlichen Schlussbilanz der Muttergesellschaft darauf an, ob beim Anteilseigner die stil-

len Reserven des auf ihn übergegangenen Wirtschaftsguts „Beteiligung“ weiterhin dem deut-

schen Besteuerungsrecht unterliegen. Eingefügt wurde zudem ein Verweis auf das BFH-Urteil 

vom 09.01.2013 (I R 24/12), wonach ein Übernahmeergebnis i.S.d. § 12 Abs. 2 Satz 1 UmwStG 

in allen Fällen der Auf-, Ab- und Seitwärtsverschmelzung – ungeachtet einer Beteiligung an der 

übertragenden Körperschaft – zu ermitteln ist.  

› Auf-, Abspaltung und Vermögensübertragung (§§ 15 f. UmwStG): Auch diesbezüglich wird 

u.a. unter Hinweis auf das BFH-Urteil vom 09.01.2013 (I R 24/12) ergänzt, dass ein Übernahme-

ergebnis i. S. d. § 12 Abs. 2 Satz 1 i. V. m. § 15 Abs. 1 Satz 1 UmwStG nicht nur im Fall der Auf-

wärtsabspaltung-, sondern auch in den Fällen der Abwärts- und Seitwärtsspaltung zu ermitteln 

ist, in denen die übernehmende Körperschaft zuvor nicht an der übertragenden Körperschaft 

beteiligt war. Dementsprechend sind Kosten für den Vermögensübergang auch in jenen Fällen 

nicht als Betriebsausgaben abziehbar. In Sachen Teilbetrieb wurde ergänzt, dass nach wirt-

schaftlichen Zusammenhängen zuordenbare Wirtschaftsgüter, die von mehreren Teilbetrieben 

genutzt und nicht aufgeteilt werden, einheitlich dem Teilbetrieb zuzuordnen sind, in dem sie 

überwiegend genutzt werden. 

› Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft und 

Anteilstausch (§§ 20 ff. UmwStG): Insbesondere wurde in Sachen Teilbetrieb ergänzt, dass bei 

der Übertragung eines Teils eines Mitunternehmeranteils auch jedes zugehörige (funktional we-

sentliche) Wirtschaftsgut des Sonderbetriebsvermögens anteilig mindestens in demselben Ver-

hältnis übergehen muss, in dem der übertragene Teil des Anteils am Gesamthandsvermögen 

zum gesamten Anteil am Gesamthandsvermögen steht. In Bezug auf sonstige Gegenleistungen 

(§ 20 Abs. 2 Satz 2 Nr. 4 UmwStG und § 21 Abs. 1 Satz 2 Nr. 2 UmwStG) wurde die aktuelle 

Rechtslage eingearbeitet. Zu § 22 UmwStG wurde auch ergänzt, dass ein Einbringungsgewinn I 

nicht der Gewerbesteuer unterliegt, wenn auch die Einbringung zum gemeinen Wert nicht ge-

werbesteuerpflichtig gewesen wäre. Dies gelte auch, wenn nicht sämtliche erhaltenen Anteile 

in einem Vorgang veräußert werden. Gleiches gelte für einen Einbringungsgewinn II, wenn 
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auch die Einbringung zum gemeinen Wert nach § 7 Satz 2 GewStG nicht gewerbesteuerpflich-

tig gewesen wäre (BFH vom 11.07.2019, I R 13/18). Zur Regelung des § 22 Abs. 2 Satz 5 Um-

wStG, wonach es insoweit nicht zur rückwirkenden Einbringungsgewinnbesteuerung kommt, 

als der Einbringende die erhaltenen Anteile bereits ganz oder teilweise veräußert hat, wurde 

ergänzt, dass es nach dem Sinn und Zweck der Vorschrift dazu aber nur dann komme, wenn 

die vorangehende Veräußerung der erhaltenen Anteile durch den Einbringenden die vollstän-

dige Aufdeckung der stillen Reserven zur Folge hatte. 

› Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesell-

schaft (§ 24 UmwStG): Auch hier wurde in Bezug auf sonstige Gegenleistungen (§ 24 Abs. 2

Satz 2 Nr. 2 UmwStG) die aktuelle Rechtslage eingearbeitet.

› Formwechsel Einer Personengesellschaft in eine Kapitalgesellschaft (§ 25 UmwStG): Diesbe-

züglich hat die Finanzverwaltung eingefügt, dass jeweils die Anteile der Mitunternehmer an der

formwechselnden Personengesellschaft Einbringungsgegenstand sind. Erfolgt die Übertragung

des Gesamthandsvermögens und des Sonderbetriebsvermögens im zeitlichen und wirtschaftli-

chen Zusammenhang, liege ein einheitlicher Vorgang vor, der insgesamt unter § 20 UmwStG

fallen könne.

› Auswirkungen der Umwandlung auf eine Organschaft (Besonderer Teil im UmwStE): Auch die

Ausführungen zu den Auswirkungen von Umwandlungen auf eine Organschaft (Teil Org.) ent-

halten Änderungen und wurden insbesondere an die Gesetzesänderung durch das KöMoG an-

gepasst (Einlagelösung statt Ausgleichsposten).

BZSt: Formular „Anmeldung über den Steuerabzug nach § 10 Steueroasenabwehrgesetz“ 

Zum 01.10.2023 wurde das Formular „Anmeldung über den Steuerabzug nach § 10 Steueroasen-

abwehrgesetz“ über das BZStOnline Portal bereitgestellt. 

BFH: Bindungswirkung von Wertfeststellungsbescheiden bei Zusammenrechnung mehrerer Er-

werbe (Schenkungsteuer) 

Der BFH hat mit Urteil vom 26.07.2023 (II R 35/21, vgl. auch Pressemitteilung vom 12.10.2023) 

entschieden, dass ein für Zwecke der Schenkungsteuer gesondert festgestellter Grundbesitzwert 

für alle Schenkungsteuerbescheide bindend ist, bei denen er in die steuerliche Bemessungs-

grundlage einfließt. Das gilt auch für die Berücksichtigung eines früheren Erwerbs bei einem sog. 

Nacherwerb nach § 14 Abs. 1 Satz 1 ErbStG, d.h. bei einer Schenkung, die innerhalb von zehn Jah-

ren nach der ersten Schenkung erfolgt. 

Im Streitfall hatte der Kläger im Jahr 2012 von seinem Vater einen Miteigentumsanteil an einem 

unbebauten Grundstück geschenkt bekommen. Das Finanzamt hatte den Grundbesitzwert festge-

stellt und der Besteuerung zu Grunde gelegt. Seinerzeit musste der Kläger keine Schenkung-

steuer bezahlen, weil der Grundstückswert mit knapp 90.000 € unter dem gesetzlichen Freibetrag 

für Kinder in Höhe von 400.000 € lag, der dem Kläger zustand. Im Jahr 2017 bekam der Kläger von 

seinem Vater 400.000 € geschenkt. Da nach § 14 Abs. 1 ErbStG mehrere innerhalb von zehn Jah-

ren von derselben Person anfallende Vermögensvorteile zusammenzurechnen sind, ermittelte das 

Finanzamt einen Gesamtbetrag für beide Schenkungen und setzte Schenkungsteuer von rund 

10.000 € fest. Dabei berücksichtigte es den Grundbesitzwert in der Höhe, in der er im Zusammen-
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hang mit der Schenkung in 2012 festgestellt worden war. Der Kläger meinte, der damals festge-

stellte Wert sei zu hoch und deshalb nunmehr nach unten zu korrigieren. Bei der Schenkung in 

2012 habe er sich nur deshalb nicht gegen den falschen Grundstückswert gewendet, weil die 

Schenkungsteuer ohnehin mit 0 € festgesetzt worden sei. 

Der BFH bestätigte – wie schon zuvor das Finanzgericht – die Auffassung des Finanzamts. Grund-

stückswerte seien – im Gegensatz zu Werten sonstiger Schenkungsgegenstände wie beispiels-

weise Geld –, für Zwecke der Schenkungsteuer in einem eigenen Verfahren gesondert festzustel-

len. Der festgestellte Grundstückswert sei dann nicht nur der Schenkungsteuerfestsetzung zu 

Grunde zu legen, für die er angefordert worden sei, sondern auch nachfolgenden Schenkungsteu-

erfestsetzungen innerhalb eines Zeitraums von zehn Jahren, die mit der Grundstücksschenkung 

zusammenzurechnen seien. Halte der Steuerpflichtige den festgestellten Grundstückswert für zu 

hoch, müsse er sich sogleich gegen die Feststellung wenden. Tue er dies nicht und werde der Be-

scheid über den festgestellten Wert bestandskräftig, könne er die Unrichtigkeit bei den nachfol-

genden Schenkungsteuerfestsetzungen nicht mehr mit Erfolg geltend machen. 
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Alle am 12.10.2023 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

V B 23/22 

(AdV) 
26.09.2023 

Aufrechnung in sogenannten Bauträgerfällen (Aussetzungs-

verfahren) 

II R 27/20 24.05.2023 
DBA-Schweden 1992 nach Fortfall der schwedischen Schen-

kungsteuer 

II R 28/20 24.05.2023 

Inhaltsgleich mit BFH-Urteil vom 24.05.2023  II R 27/20 - DBA-

Schweden 1992 nach Fortfall der schwedischen Schenkung-

steuer 

II R 29/20 24.05.2023 

Inhaltsgleich mit BFH-Urteil vom 24.05.2023  II R 27/20 - DBA-

Schweden 1992 nach Fortfall der schwedischen Schenkung-

steuer 

I R 42/19 17.05.2023 
Keine gesonderte Feststellung des Bestands des steuerlichen 

Einlagekontos bei rechtsfähigen privaten Stiftungen 

 
Alle am 12.10.2023 veröffentlichten Entscheidungen des BFH (NV)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

VIII B 64/22 

(AdV) 
22.09.2023 

Aussetzung der Vollziehung eines Abrechnungsbescheids 

über Säumniszuschläge 

IX B 104/22 18.08.2023 Videoverhandlung 

I R 46/21 17.05.2023 

Im Wesentlichen inhaltsgleich mit BFH-Urteil vom 17.05.2023 

I R 42/19 - Keine gesonderte Feststellung des Bestands des 

steuerlichen Einlagekontos bei rechtsfähigen privaten Stiftun-

gen 

 

Alle bis zum 13.10.2023 veröffentlichten Erlasse  

Aktenzeichen Entschei-

dungsdatum 

Stichwort       

IV C 2 - S 

1978/19/10001 

:013 

11.10.2023 
Entwurf eines aktualisierten BMF-Schreibens zur Anwendung 

des UmwStE 

IV C 5 - S 

2341/23/10001 

:003 

11.10.2023 Gesamtübersicht der Kaufkraftzuschläge 

III C 3 - S 

7493/19/10001 

:004 

09.10.2023 

Umsatzsteuervergünstigungen auf Grund des Ergänzungsab-

kommens zum Protokoll über die NATO-Hauptquartiere und 

Umsatzsteuerbefreiung nach § 4 Nummer 7 Satz 1 Buchstabe 

d Umsatzsteuergesetz (UStG) 

https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310196/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310196/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310193/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310194/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310195/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202310192/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202350169/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202350169/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202350168/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202350170/
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Koerperschaftsteuer_Umwandlungsteuer/2023-10-11-entwurf-umwStE.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Koerperschaftsteuer_Umwandlungsteuer/2023-10-11-entwurf-umwStE.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Koerperschaftsteuer_Umwandlungsteuer/2023-10-11-entwurf-umwStE.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2023-10-11-kaufkraftzuschlaege-stand-01-10-2023.xlsx?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2023-10-11-kaufkraftzuschlaege-stand-01-10-2023.xlsx?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2023-10-11-kaufkraftzuschlaege-stand-01-10-2023.xlsx?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2023-10-09-umsatzsteuerverguenstigungen-auf-grund-des-ergaenzungsabkommens-zum-protokoll-ueber-die-NATO-hauptquartiere-und-umsatzsteuerbefreiung.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2023-10-09-umsatzsteuerverguenstigungen-auf-grund-des-ergaenzungsabkommens-zum-protokoll-ueber-die-NATO-hauptquartiere-und-umsatzsteuerbefreiung.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/2023-10-09-umsatzsteuerverguenstigungen-auf-grund-des-ergaenzungsabkommens-zum-protokoll-ueber-die-NATO-hauptquartiere-und-umsatzsteuerbefreiung.pdf?__blob=publicationFile&v=2
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Aktenzeichen Entschei-

dungsdatum 

Stichwort       

III C 3 - S 

7395/19/10001 

:003 

09.10.2023 Umsatzsteuer; Fiskalvertretung im Umsatzsteuerrecht 

III C 2 - S 

7245/19/10001 

:004 

06.10.2023 Umsatzsteuer; Vermietung von Wohn- und Schlafräumen 

https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-09-ust-fiskalvertretung.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-09-ust-fiskalvertretung.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-09-ust-fiskalvertretung.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-06-ust-vermietung-wohn-schlafraeume.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-06-ust-vermietung-wohn-schlafraeume.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2023-10-06-ust-vermietung-wohn-schlafraeume.pdf?__blob=publicationFile&v=2
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The Multilateral Convention to implement Amount A of 
Pillar One (MLC) is designed to enhance stability and 
certainty in the international tax system by:


• Co-ordinating a reallocation of taxing rights (Amount 
A) for market jurisdictions over a portion of the excess 
profit (i.e. profit in excess of 10% of revenue) of the 
largest and most profitable multinational enterprises 
(MNEs) operating in their market, with a 
corresponding obligation to relieve double taxation;


• Providing tax certainty to in-scope MNEs, with respect 
to both Amount A disputes and certain other tax 
disputes on existing rules; and 


• Preventing the imposition of digital services taxes 
(DSTs) and other similar measures on all companies 
(whether or not they are within scope for Amount A).


For the MLC to enter into force, it needs to be ratified by 
at least 30 jurisdictions including the headquarters 
jurisdictions of at least 60% of MNEs currently expected 
to be within Amount A’s scope. 


An Explanatory Statement (ES) accompanies the MLC 
and provides clarification on how each provision is 
intended to apply. It reflects the agreed understanding of 
the negotiators with respect to the MLC and is intended 
to form part of the context of the MLC as that term is 
used in customary international law for interpretation 
purposes. The MLC is also accompanied by an 
Understanding on the Application of Certainty (UAC) 
which contains further details on how aspects of the 
Amount A tax certainty framework will operate in 
practice.


Updated estimates of the economic and revenue impacts 
of Amount A are available at https://oe.cd/5eN.


Content of the MLC Operation of the MLC


Amount A applies only to MNEs with global revenue over
EUR 20 billion and total profits greater than 10% of their
global revenue. The revenue threshold will fall to
EUR 10 billion, contingent on successful implementation
determined via a 7-year review (see below). Certain
exclusions apply (extractives, regulated financial services,
defence and certain domestically oriented businesses).
It reallocates 25% of the MNE’s excess profit (i.e. group
profit in excess of 10% of its revenue) to jurisdictions
where the MNE’s revenues are sourced (market
jurisdictions). This allocation:
• is adjusted or eliminated to the extent that the


market jurisdiction already taxes the excess profit of
the MNE outside the MLC; and


• comes with a corresponding obligation on a
jurisdiction to grant relief for double taxation.


Parties to the MLC commit not to impose digital services
taxes (DSTs) and relevant similar measures on any
company (whether or not within the scope of Amount A).
A list of existing measures which must be removed is in
Annex A of the MLC. After the MLC comes into force,
jurisdictions will be able to gain certainty in advance as to
whether a proposed measure would breach this
commitment.


Amount A


DSTs and relevant similar measures


Requires ratification by 30 States accounting for at least
60% of the ultimate parent entities of MNEs initially
expected to be in-scope for Amount A. Once these
minimum conditions are met, the States that have
ratified can decide when the MLC will enter into force.


Entry into force


The MLC establishes a ‘Conference of the Parties’ to
make decisions or exercise functions required under the
MLC, including with respect to interpretation and
implementation.


The Conference of the Parties


Existing bilateral tax treaties between Parties to the
MLC will continue to apply, but will be superseded by
the MLC to the extent needed to permit the application
of Amount A. Tax treaties with Jurisdictions which are
not Parties to the MLC will not be affected.


Interaction with existing tax treaties


The Conference of the Parties will carry out a review of
the implementation of the MLC (based on pre-
determined criteria) seven years after entry into force.
The scope revenues threshold will be reduced from
EUR 20 billion to EUR 10 billion, unless the
implementation of Amount A is not deemed to be
successful by the Parties. In that case, the Parties will
be required to address any identified implementation
issues within two years to enable the lowering of the
scope revenues threshold.


7-year review


MNEs have access to a binding multilateral certainty
process over whether they are within the MLC’s scope
and on their application of the MLC’s provisions. There is
also a tax certainty process (incl. mandatory and binding
dispute resolution) for certain disputes on existing tax
rules, to the extent that they relate to Amount A.


Tax certainty


1. The Multilateral Convention in a nutshell


THE MLC IN A NUTSHELL l 3



https://oe.cd/5eN





Layout of the Multilateral Convention


The MLC consists of 7 parts, 53 Articles, and 9 Annexes, as set out below. To clarify the approach 
taken in each provision of the MLC, an Explanatory Statement and an Understanding on the 
Application of Certainty provide further details.


Article 9 – Relief for Amount A Taxation
Article 10 – Identification of the Specified Jurisdiction for a Covered Group
Article 11 – Allocation of the Obligation to Eliminate Double Taxation with Respect 
to the Amount A Relief Amount
Article 12 – Provision of Relief for Amount A Taxation to Relief Entities
Article 13 – Identification of Relief Entities Entitled to Elimination of Double Taxation


Article 4 – Taxation of Profits of a Covered Group
Article 5 – Allocation of Profit Associated with Revenues in the Market
Article 6 – Sources of Adjusted Revenues
Article 7 – Sourcing Principles for Categories of Adjusted Revenues
Article 8 – Nexus


Article 2 – General Definitions
Article 3 – Covered Group


Article 1 – Application and Personal ScopePART I – General


PART III – Allocation and 
Taxation of Profits
Annex D


PART IV – Elimination of Double 
Taxation


PART V – Administration and 
Certainty
Annex E, Annex F, Annex G


PART II – Definitions
Annex B, Annex C


PART VI – Treatment of Specific 
Measures Enacted by Parties
Annex A, Annex H


PART VII – Final Provision
Annex I


Section 1 – Administration (Article 14 - 21)
Section 2 – Tax Certainty Framework for Parts II to IV (Amount A) (Articles 22 - 32)
Section 3 – Tax Certainty for Issues Related to Amount A (Articles 33 - 36)
Section 4 – Exchange of Information and International Cooperation (Article 37)


Article 38 – Removal and Standstill of Digital Services Taxes and Relevant
Similar Measures
Article 39 – Elimination of Amount A Allocations for Parties Imposing Digital 
Services Taxes and Relevant Similar Measures
Article 40 – Treatment of Specific Measures in Scope of Tax Treaties


Article 41 – Signature and Ratification, 
Acceptance or Approval
Article 42 – Territorial Application
Article 43 – Review Process to Lower 
the Adjusted Revenues Threshold
Article 44 – Amendment
Article 45 – Reservations
Article 46 – Relationship between this 
Convention and Existing Tax 
Agreements


Article 47 – Conference of the Parties
Article 48 – Entry into Force
Article 49 – Entry into Effect
Article 50 – Withdrawal
Article 51 – Termination
Article 52 – Relation with Protocols
Article 53 – Depositary
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2. How Amount A works


Step 1. Determine if you are in scope


Step 2. Identify eligible market jurisdictions


Step 3. Calculate and allocate a portion of your excess profit


Step 4. Eliminate double taxation


Step 5. File, pay and access to tax certainty


1.1. Group revenue and 
profitability test 1.3. Limited exclusions1.2. Exceptional 


segmentation rule


2.1. Revenue sourcing rules 2.2. Nexus test based on sourced 
revenue


3.1. Determine relevant 
group profit


3.2. Allocate a portion of 
excess profit to markets


3.3. Adjust for double 
counting 


4.1. Determine relevant 
jurisdictional profit


4.3. Identify relief entities 
within a jurisdiction


4.2. Allocate obligation to 
relieve double taxation


5.1. File with lead 
tax administration


5.2. Payment from 
single group entity


5.4. Access to tax 
certainty


5.3. Claim relief for 
double taxation


Overview


To comply with Amount A, MNEs will have to apply a set of rules that can be broken down into five 
basic steps (further details on each step are available below).
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Step 1. Determine if you are in scope


Step 2. Identify eligible market jurisdictions


2.1. Revenue sourcing rules


2.2. Nexus test based on revenue


1.1. Group revenue and profitability 
test


1.3. Limited exclusions


1.2. Exceptional segmentation rule


Step 3. Calculate and allocate a portion of your excess profit


3.1. Determine relevant group profit


3.2. Allocate a portion of excess profit 
to markets


3.3. Adjust for double counting 
(MDSH) 


Objective and quantitative thresholds apply to ensure only very large and highly 
profitable MNEs are in scope (i.e. revenue above EUR 20 billion and profitability 
greater than 10%). 


Exceptionally, where an MNE does not meet those thresholds but one of its
reported segments in the consolidated financial statements does on a standalone
basis, the segment would be in scope.


Scope exclusions apply to specific industries (extractives, regulated financial
services, and defence), and purely domestic-oriented businesses.


Allocate MNE revenues to market jurisdictions through specific sourcing rules
identifying the jurisdiction where the end customer consumes or uses the good or
service.


Determine whether a market jurisdiction is entitled to tax Amount A profit through
a quantitative threshold (i.e. sourced revenue above EUR 1 million, reduced to
EUR 250 thousand for jurisdictions with GDP below EUR 40 billion), regardless of
the physical presence of the MNE.


The starting point is the profit reported in the consolidated financial accounts of the
MNE, after applying a limited number of book-to-tax adjustments and taking into
consideration any prior losses incurred by the MNE.


Apply a formula to identify 25% of the MNE’s profit in excess of 10% of the MNE’s
revenue, and allocate this defined portion of excess profit to market jurisdictions
using a revenue-based allocation key.


Finally, allocated profit is adjusted downwards to prevent ‘double counting’ in
instances where a market jurisdiction could otherwise tax the excess profit of the
MNE twice – i.e. the Marketing and Distribution Safe Harbour Adjustment (MDSH).


Detailed steps
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Detailed steps (cont’d)


Step 4. Eliminate double taxation


4.1. Determine relevant jurisdictional 
profit (and RODP)


4.3. Identify relief entities within a 
jurisdiction


4.2. Allocate obligation to relieve 
double taxation to jurisdictions


Step 5. File, pay and access to tax certainty


5.1. File with lead tax administration


5.2. Payment from a single group 
entity


5.4. Access to tax certainty


5.3. Claim relief for double taxation


The MNE first calculates its profit in each jurisdiction by summing the accounting
profit (or loss) of each entity in the jurisdiction and making several book-to-tax
adjustments. It then calculates its depreciation and payroll (D&P) in each
jurisdiction on a similar basis, and expresses the jurisdictional profit as a return
on depreciation and payroll (RODP).


A tiered approach based on the RODP of each jurisdiction is used to allocate the
obligation to relieve double taxation at the jurisdictional level, with those
obligations being allocated first to the jurisdictions with the highest RODP (i.e.,
typically those with high levels of intangible asset ownership).


Specific rules apply to identify within each relieving jurisdiction the entities of the
MNE that will be entitled to claim relief from double taxation.


A single tax return covering all the MNE’s Amount A tax liabilities across the
world, together with a standardised common documentation package, is filed with
the lead tax administration (typically the parent jurisdiction), which distributes it to
all affected jurisdictions.


A Designated Payment Entity (DPE) of the MNE makes all payments for all
Amount A tax liabilities, and relief entities within the MNE are required to make
compensating payments to fund the DPE (with those payments ignored for tax
purposes).


Relief entities are entitled to double tax relief under the domestic laws of the
applicable relieving jurisdiction within 90 days of a claim or through an immediate
reduction in instalment payments.


MNEs have access to a mechanism providing binding multilateral certainty over
all aspects of Amount A rules in all relevant jurisdictions, as well as to a
Mandatory Binding Dispute Resolution Process for tax disputes on existing rules
that are related to Amount A (e.g. transfer pricing, permanent establishment
rules, characterisation issues on withholding taxes).
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3. Selected issues


(a) What happens with DSTs and relevant similar measures?


Amount A comes with the removal and standstill of DSTs and relevant similar measures. These 
commitments in the MLC apply with respect to all companies, and are not limited to those that are in-
scope of Amount A. Any breach of these commitments leads to the denial of Amount A. Existing measures 
will be removed when Amount A comes into effect. Future measures will be addressed by a robust review 
mechanism, guaranteeing a timely decision of the Conference of the Parties. 


What happens with existing 
DSTs?


What happens with future 
DSTs or similar measures?


The MLC (Annex A) includes a list of existing measures that the Parties commit to 
withdraw when Amount A starts applying.


How will future measures be 
qualified as a DST or Relevant 


Similar Measure?
Three cumulative criteria to define the 


measures:


Who determines whether it’s a DST 
or Relevant Similar Measure?
Determination of the measures is made
by the Conference of the Parties. The
MLC guarantees a decision is taken
within 12 months.


What happens in case the 
Conference of Parties decides that a 
measure is a DST or a Relevant 
Similar Measure?
When the Conference of Parties
determines that a measure is a DST or
a Relevant Similar Measure, the party is
denied Amount A allocation until the
measure is withdrawn.


1. the tax is applied by reference 
to market-based criteria (e.g.
location of customers and users); 


2. it is ring-fenced to non-resident 
or foreign-owned businesses;


3. it is outside the scope of tax 
treaties. 


What about non-traditional 
nexus (e.g. Significant 
Economic Presence)?


Significant Economic Presence concepts and similar types of nexus rules that are in
scope of tax treaties are not treated as DSTs under the MLC (third criteria of DST
above). However, because their effect and objectives overlap with Amount A,
Parties to the MLC will not apply them to in-scope MNEs once the MLC comes into
effect.
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(b) How does the Tax Certainty Framework for Amount A work?


The Amount A Tax Certainty Framework contains three mechanisms to provide certainty over all 
aspects of Amount A. In each case, outstanding disagreements will be referred to a determination 
panel for a final resolution. This ensures that any MNE that submits a request for certainty obtains a 
binding certainty outcome unless it is considered to have withdrawn that request, or it is persistently 
late in providing information without explanation or acts in an uncooperative or non-transparent 
manner.


Comprehensive 
certainty


Advance certainty


Scope certainty


An advance certainty review provides an MNE with binding multilateral certainty that its
methodology for applying specific provisions of the MLC will be accepted for a specified
number of years, subject to agreed critical assumptions continuing to apply. This certainty
will also cover relevant elements of the MNE’s internal control framework.


A comprehensive certainty review provides an MNE with binding multilateral certainty over
its application of rules on Amount A in all Parties to the MLC. This ensures a consistent
treatment of the MNE across jurisdictions and the full elimination of double taxation.


A scope certainty review provides an out-of-scope MNE with binding multilateral certainty
from Parties named in the request, that it is not in scope of Amount A. This removes the
risk of unilateral compliance action in jurisdictions where the MNE sources revenues. A
follow-up scope certainty review based on simplified documentation is available to
extractives and regulated financial services groups that have already been reviewed.
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(c) What is the Tax Certainty Process for “issues related to Amount A”?


Since Amount A will co-exist with the existing international tax rules, the Multilateral Convention 
(MLC) goes beyond the tax certainty framework for Amount A and provides in-scope MNEs with an 
enhanced tax certainty process for a broad range of disputes on existing tax treaty rules (especially 
transfer pricing and business profit attribution disputes that potentially affect Amount A calculations 
– termed “Related Issues”). This is delivered through a mandatory binding dispute resolution (MBDR) 
process for any “Related Issues” that are unresolved in a Mutual Agreement Procedure (MAP), 
ensuring that all those issues are resolved in an efficient, effective, and timely manner. This 
framework creates clear incentives for dispute prevention approaches while also guaranteeing that 
double taxation is eventually avoided, where dispute resolution becomes necessary.


A ‘Related Issue’ is a transfer pricing, business profit or withholding tax characterisation
dispute covered by a tax treaty where:


1 This is measured by adding the adjustment to the MNE's jurisdictional profit in that jurisdiction and verifying whether this causes a change.


The improved process provides in-scope MNEs two important benefits:


2 Certain developing countries with limited MAP experience may elect not to go to binding resolution (see issue (e)).


What is a 
“Related 
Issue”?


What tax 
certainty 


mechanisms 
are provided?


The adjustment changes the jurisdictions
providing relief or the position of a
relieving jurisdiction within the tier system1


(step 4.2. of page 7)


The sum of all adjustments made by a
jurisdiction to MNE Entities for a year is at
least EUR 1.5 million (after a EUR 3
million threshold for an initial three-year
period).


What are the 
expected 


benefits for 
in-scope 
MNEs?


Enhanced tax certainty for disputes on existing rules


The tax certainty mechanisms in the MLC encourage efficient, effective and timely resolution of 
transfer pricing MAP cases (including existing and recuring/long-pending disputes)


Greater focus on dispute prevention efforts from tax administrations 


The framework creates incentives for both tax administrations and taxpayers to use more dispute 
prevention tools to avoid resource outlay involved in going to the dispute resolution panel and the 
complexity of subsequently reflecting results multilaterally for Amount A. Tax administrations are 


thus more likely to engage in early certainty approaches, including risk assessment and 
bilateral/multilateral APAs)


The MNE can file MAP requests based on
the MLC concerning Related Issues to both
jurisdictions involved and resulting MAP
agreements would always be implemented.


(1) Access to the Mutual Agreement 
Procedure (MAP) + implementation of a 


solution 


An enhanced process allowing panels to
resolve disputes not otherwise subject to
mandatory binding resolution.


Each panel would comprise the two
competent authorities involved, two
independent experts (selected by each
competent authority) and an independent
expert Chair.


(2) A mandatory binding dispute 
resolution (MDBR)2 process for disputes 


unresolved in MAP > 2 years


ORThe adjustment involved impacts 
Amount A relief The adjustment involved is material
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(d) Do withholding taxes have any implications for Amount A?


To ensure a balanced reallocation system, and parity between all existing taxing rights on MNE’s 
excess profit, the Amount A co-ordinated reallocation system takes into consideration withholding 
taxes (WHTs) that are similar to other corporate taxes on business profits. The implications of this are 
twofold: certain WHTs can potentially reduce the Amount A allocated to a market jurisdiction; they 
can also reduce the obligation of a jurisdiction to relieve double taxation.


3. Possible 
consequences for 


elimination of double 
taxation


1. Which WHTs have 
implications for the 
Amount A system?


2. Possible 
consequences for 


Amount A allocations


• Only WHTs levied on cross-border deductible payments made to in-scope MNEs,
whether paid by a member of the MNE or a third party, are relevant – as these
reflect a primary level of taxation considered similar to other corporate income
taxes, that have an impact on the allocation of existing taxing rights.


• WHTs on dividends, capital gains, and payments made to out-of-scope MNEs (e.g.
extractives) are not relevant.


• When a payment is subject to the type of WHT described in 1., the residence 
jurisdiction of the recipient/payee (member of an in-scope MNE) typically waives its 
taxing right over that income by providing double tax relief.


• To ensure that the residence jurisdiction is not required to provide relief twice for
the same income of the MNE (one time under existing rules, and another time
under Amount A rules), the WHT collected abroad is converted into a profit amount
(through a formula) and then deducted from the jurisdictional profit that is the basis
for allocating the obligation to relieve double taxation (i.e. downward adjustment)
(step 4.1. of page 7).


• This downward adjustment to jurisdictional profit also feeds into the MDSH 
calculations (step 3.3. of page 6). 


• When a market jurisdiction collects the type of WHT described in 1., specific rules
apply to prevent ‘double counting’.


• Under the marketing and distribution safe harbour (MDSH) adjustment (step 3.3 of
page 6), such WHT is first converted into a profit amount through a formula, and
then added to the jurisdictional profit of the market jurisdiction that is the basis for
the MDSH calculations (i.e. upward adjustment).


• As part of those calculations, specific rules apply to exclude the normal profit
associated with the converted WHT (for example, where the MNE has no physical
presence in the market, 60% of the converted amount is deemed normal profit
excluded from the MDSH calculations).
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(e) What can Developing Countries expect from Amount A?


The Inclusive Framework consists of more than 140 countries and jurisdictions, with a wide diversity 
in membership including around 70 developing countries, participating on an equal footing. Their 
influence on the negotiation is reflected both in the general design of Amount A (see General design), 
as well as in specific rules that cater for their specific circumstances (see Specific rules). Overall, 
developing countries will gain revenue, while their administrative costs are expected to be limited 
(see Administration).


• The scope of Amount A excludes extractives activities, thus shielding developing countries with natural resources
from any reallocation of the related taxing rights.


• The overall design of Amount A, which reallocates taxing rights based on excess profits, benefits developing
countries, where low levels of excess profits are generally booked.


• Overall, developing countries are expected to experience the greatest gains as a share of current corporate tax
revenues (updated estimates of the economic and revenue impacts of Amount A are available at https://oe.cd/5eN).


To cater for their particular circumstances, specific treatments are provided to developing countries at numerous steps of 
the operation of Amount A.


General design


Specific rules


Revenue 
sourcing and 


nexus


• Where MNEs are unable to determine which market a portion of their revenue should be
allocated to (so-called “tail-end” revenue), it is allocated to developing countries by default
(step 2.1. of page 6).


• The threshold of sales needed to entitle a jurisdiction to tax Amount A is low (EUR 1 million) and
even lower (EUR 250k) for market economies with GDP below EUR 40 billion (step 2.2 of
page 6).


Tax certainty
• Review panel composition rules ensure developing country representation (for Amount A issues)
• Many developing countries are entitled to an elective (instead of mandatory) binding dispute


resolution process for ”Related Issues“ (step 5.4 of page 7).


Profit 
allocation 
(MDSH)


• De minimis threshold based on MNE’s profit in a jurisdiction (i.e. EUR 50 million) under the
marketing and distribution profits safe harbour (MDSH) should protect most developing countries
from any reduction of their Amount A allocations (step 3.3 of page 6).


• Additional rules for low-income and lower-middle income economies further reduce or eliminate
any MDSH impact on those countries (for example with respect to withholding taxes).


• Amount A relies on formulas and quantitative metrics that limit factual determinations, and the compliance burden that
goes with it.


• The streamlined compliance process (e.g. filing, payment) means the lead tax administration (in the headquarters
jurisdiction) bears most of the compliance burden associated with Amount A (step 5.1 and 5.2 of page 7).


• Developing countries have a full right to participate in the multilateral tax certainty process, but they can also rely on the
multilateral review process (where other market jurisdictions are well represented) to enforce Amount A, and decide to
allocate their tax administration resources elsewhere.


Elimination
of double 
taxation


• De minimis threshold, which includes an absolute amount based on MNE’s profit in a
jurisdiction (i.e. EUR 50 million), together with the RODP metric used to allocate the obligation
to relieve double taxation (step 4.2. of page 7), should ensure that developing countries
generally do not bear the burden of Amount A (i.e. do not give up existing taxing rights).


Administration
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Multilateral Convention  
to Facilitate the Implementation of the Pillar Two 


Subject to Tax Rule 







The Multilateral Convention to Facilitate the Implementation of the Pillar Two Subject to Tax Rule 
was adopted on 15 September 2023 by the OECD/G20 Inclusive Framework on Base Erosion and 
Profit Shifting (BEPS). 







The Parties to this Convention, 


Welcoming the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting Two-Pillar Solution to 
Address the Tax Challenges Arising from the Digitalisation of the Economy (hereinafter referred to as the 
“OECD/G20 Inclusive Framework Two-Pillar Solution”);  


Noting that as part of the OECD/G20 Inclusive Framework Two-Pillar Solution a subject to tax rule was 
developed and is an integral part of achieving a consensus for developing countries; 


Noting that as part of the OECD/G20 Inclusive Framework Two-Pillar Solution, members of the OECD/G20 
Inclusive Framework have agreed to develop a multilateral instrument to facilitate the implementation of 
the subject to tax rule in certain existing agreements for the avoidance of double taxation on income and 
ensure swift, coordinated and consistent implementation of the subject to tax rule; and 


Recognising that the subject to tax rule is implemented in existing agreements for the avoidance of double 
taxation on income as part of the implementation of the OECD/G20 Inclusive Framework Two-Pillar 
Solution and that the provisions in this Convention do not otherwise reflect the tax treaty policies of 
members of the OECD/G20 Inclusive Framework;   


Have agreed as follows: 


PART I. 


SCOPE AND INTERPRETATION OF TERMS 


Article 1 – Scope of the Convention 


This Convention applies to and amends all Covered Tax Agreements as defined in subparagraph a) of 
paragraph 1 of Article 2 (Interpretation of Terms). 


Article 2 – Interpretation of Terms 


1. For the purpose of this Convention, the following definitions apply:


a) The term “Covered Tax Agreement” means an agreement for the avoidance of double taxation
with respect to taxes on income (whether or not other taxes are also covered):


i) that is in force between two:


A) Parties; and/or


B) jurisdictions or territories which are parties to an agreement described above and for
whose international relations a Party is responsible; and


ii) with respect to which each such Party has made a notification to the Depositary listing the
agreement as well as any amending or accompanying instruments thereto (identified by
title, names of the parties, date of signature, and, if applicable at the time of the
notification, date of entry into force) as an agreement which it wishes to be covered by this
Convention.


b) The term “Party” means a State for which this Convention is in force pursuant to Article 11 (Entry
into Force).


c) The term “Contracting Jurisdiction” means a party to a Covered Tax Agreement.


d) The term “Signatory” means a State which has signed this Convention but for which the
Convention is not yet in force.
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2. As regards the application of this Convention at any time by a Party, any term not defined herein
shall, unless the context otherwise requires, have the meaning that it has at that time under the relevant
Covered Tax Agreement.


PART II. 


INCLUSION OF ANNEXES IN COVERED TAX AGREEMENTS 


Article 3 – Inclusion of Annex I (The subject to tax rule) in a Covered Tax Agreement 


Annex I (The subject to tax rule) shall be included in all Covered Tax Agreements and shall form an 
integral part thereof.  


Article 4 – Inclusion of Annex II (Additions to the subject to tax rule: Taxes computed on an 
alternative basis) in a Covered Tax Agreement 


1. A Party shall notify the Depositary of whether it applies a tax calculated other than on a net
income basis that is covered under subparagraph b) of paragraph 5 of Article 1 in Annex I (The subject to
tax rule, Meaning of “tax rate”) and if so, the name of the tax and legal references.


2. Where one Contracting Jurisdiction to a Covered Tax Agreement has made a notification under
paragraph 1, Annex II (Additions to the subject to tax rule: Taxes computed on an alternative basis) shall
be included in that Covered Tax Agreement and shall form an integral part thereof.


Article 5 – Inclusion of Annex III (Additions to the subject to tax rule: Taxes imposed at the point of 
distribution) in a Covered Tax Agreement 


1. A Party shall notify the Depositary of whether it does not impose corporate income tax on items
of covered income when that income is earned, but instead imposes tax at the point of profit distribution
and if so, the name of the tax and legal references.


2. Where one Contracting Jurisdiction to a Covered Tax Agreement has made a notification under
paragraph 1, Annex III (Additions to the subject to tax rule: Taxes imposed at the point of distribution) shall
be included in that Covered Tax Agreement and shall form an integral part thereof.


Article 6 – Inclusion of Annex IV (Additions to the subject to tax rule: Recognised pension fund) in 
a Covered Tax Agreement 


1. A Party may choose to include the definition of the term “recognised pension fund” in Annex IV
(Additions to the subject to tax rule: Recognised pension fund) for the purposes of applying subparagraph
c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, Exclusions).


2. Each Party that chooses to include the definition of the term “recognised pension fund” in Annex
IV (Additions to the subject to tax rule: Recognised pension fund) shall notify the Depositary of its choice.
Such notification shall also include the list of its Covered Tax Agreements in which that Party chooses to
include such a definition.


3. Where one Contracting Jurisdiction to a Covered Tax Agreement has made a notification under
paragraph 2, Annex IV (Additions to the subject to tax rule: Recognised pension fund) shall be included in
that Covered Tax Agreement and shall form an integral part thereof.
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Article 7 – Inclusion of Annex V (Additions to the subject to tax rule: Circuit-breaker provision) in a 
Covered Tax Agreement 


1.  A Party may choose to include Annex V (Additions to the subject to tax rule: Circuit-breaker 
provision) in its Covered Tax Agreements. This choice shall apply to all of that Party’s Covered Tax 
Agreements.      


2.  Each Party that chooses to include Annex V (Additions to the subject to tax rule: Circuit-breaker 
provision) in its Covered Tax Agreements shall notify the Depositary of its choice.  


3. Where one Contracting Jurisdiction to a Covered Tax Agreement has made a notification under 
paragraph 2, Annex V (Additions to the subject to tax rule: Circuit-breaker provision) shall be included in 
that Covered Tax Agreement and shall form an integral part thereof.   


PART III. 


FINAL PROVISIONS 


Article 8 – Signature and Ratification, Acceptance or Approval 


1. As of 2 October 2023, this Convention shall be open for signature by all States.  


2. This Convention is subject to ratification, acceptance or approval. 


Article 9 – Reservations 


No reservations may be made to this Convention. 


Article 10 – Notifications 


1. Notifications pursuant to the following provisions shall be made at the time of signature or when 
depositing the instrument of ratification, acceptance or approval: 


a) Subdivision ii) of subparagraph a) of paragraph 1 of Article 2 (Interpretation of Terms); 


b) Paragraph 1 of Article 4 (Inclusion of Annex II (Additions to the subject to tax rule: Taxes 
computed on an alternative basis) in a Covered Tax Agreement); 


c) Paragraph 1 of Article 5 (Inclusion of Annex III (Additions to the subject to tax rule: Taxes 
imposed at the point of distribution) in a Covered Tax Agreement);  


d) Paragraph 2 of Article 6 (Inclusion of Annex IV (Additions to the subject to tax rule: Recognised 
pension fund) in a Covered Tax Agreement); 


e) Paragraph 2 of Article 7 (Inclusion of Annex V (Additions to the subject to tax rule: Circuit-breaker 
provision) in a Covered Tax Agreement); and 


f) Paragraph 6 of Article 12 (Entry into effect).  


2. Notifications in respect of Covered Tax Agreements entered into by or on behalf of a jurisdiction 
or territory for whose international relations a Party is responsible shall be made by the responsible Party. 
The notifications of that Party, or made by that Party in respect of Covered Tax Agreements entered into 
by or on behalf of a jurisdiction or territory for whose international relations that Party is responsible, can be 
different. 


5







3. If notifications are made at the time of signature, they shall be confirmed upon deposit of the 
instrument of ratification, acceptance or approval, unless the document containing the notifications 
explicitly specifies that it is to be considered definitive. 


4. If notifications are not made at the time of signature, a provisional list of expected notifications 
shall be provided at that time. 


5. A Party may extend at any time the list of agreements notified under subdivision ii) of 
subparagraph a) of paragraph 1 of Article 2 (Interpretation of Terms) by means of a notification addressed 
to the Depositary. The Party shall specify in this notification whether any additional notifications may be 
required under subparagraphs b) through d) of paragraph 1 to reflect the inclusion of the additional 
agreements. In addition, if the extension results for the first time in the inclusion of a tax agreement entered 
into by or on behalf of a jurisdiction or territory for whose international relations a Party is responsible, the 
Party shall specify any notifications applicable to Covered Tax Agreements entered into by or on behalf of 
that jurisdiction or territory. On the date on which the added agreement(s) notified under subdivision ii) of 
subparagraph a) of paragraph 1 of Article 2 (Interpretation of Terms) become Covered Tax Agreements, 
the provisions of paragraph 4 of Article 12 (Entry into Effect) shall govern the date on which this 
Convention shall have effect. 


6. The competent authorities of Contracting Jurisdictions to a Covered Tax Agreement shall notify 
each other in writing of any provisions in the Covered Tax agreement described in  


a) paragraph 1 of Article 1 in Annex I (The subject to tax rule, Taxing right in source Jurisdiction 
where covered income taxed at below minimum rate);  


b) subparagraph a) of paragraph 4 of Article 1 in Annex I (The subject to tax rule, Covered income);  


c) subparagraph c) of paragraph 4 of Article 1 in Annex I (The subject to tax rule, Covered income); 


d) subparagraph b) of paragraph 6 of Article 1 in Annex I (The subject to tax rule, Preferential 
adjustment); 


e) subparagraph b) of paragraph 13 of Article 1 in Annex I (The subject to tax rule, Application to 
permanent establishment in source Jurisdiction); and 


f) paragraph 15 of Article 1 in Annex I (The subject to tax rule, Elimination of double taxation).    


7. The competent authority of a Contracting Jurisdiction to a Covered Tax Agreement shall notify 
the competent authority of the other Contracting Jurisdiction in writing where the first-mentioned 
Contracting Jurisdiction satisfies the condition within clause B) of subdivision (ii) of subparagraph a) of 
paragraph 12 of Article 1 in Annex I (The subject to tax rule, Materiality threshold).  


Article 11 – Entry into Force 


1. This Convention shall enter into force on the first day of the month following the expiration of a 
period of three calendar months beginning on the date of deposit of the second instrument of ratification, 
acceptance or approval. 


2. For each Signatory ratifying, accepting, or approving this Convention after the deposit of the 
second instrument of ratification, acceptance or approval, the Convention shall enter into force on the first 
day of the month following the expiration of a period of three calendar months beginning on the date of the 
deposit by such Signatory of its instrument of ratification, acceptance or approval. 


Article 12 – Entry into Effect 


1. Subject to the other paragraphs in this Article, the provisions of this Convention shall have effect 
with respect to a Covered Tax Agreement on or after the latest of the dates on which this Convention 
enters into force for each of the Contracting Jurisdictions to the Covered Tax Agreement. 
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2.  The provisions in Annex I (The subject to tax rule) shall have effect in each Contracting 
Jurisdiction with respect to a Covered Tax Agreement for taxes levied in accordance with the provisions in 
Annex I (The subject to tax rule) by a Contracting Jurisdiction, on or after the first day of a fiscal year 
beginning on or after the expiration of a period of six calendar months from the latest of the dates on which 
this Convention enters into force for each of the Contracting Jurisdictions to the Covered Tax Agreement. 


3. The provisions in Annex II (Additions to the subject to tax rule: Taxes on an alternative basis), 
Annex III (Additions to the subject to tax rule: Taxes imposed at the point of distribution), Annex IV 
(Additions to the subject to tax rule: Recognised pension fund) and Annex V (Additions to the Subject to 
tax rule: Circuit-breaker provision) shall have effect with respect to a Covered Tax Agreement on the date 
on which the provisions in Annex I (The subject to tax rule) have effect with respect to that Covered Tax 
Agreement.   


4. For a new Covered Tax Agreement resulting from an extension pursuant to paragraph 5 of Article 
10 (Notifications) of the list of agreements notified under subdivision ii) of subparagraph a) of paragraph 1 
of Article 2 (Interpretation of Terms), the provisions of this Convention shall have effect in each Contracting 
Jurisdiction on the first day of a fiscal year beginning on or after the expiration of a period of six calendar 
months from the date of the communication by the Depositary of the notification of the extension of the list 
of agreements.  


5. A Party may choose to replace: 


a) the references in paragraph 2 to “the latest of the dates on which this Convention enters into 
force for each of the Contracting Jurisdictions to the Covered Tax Agreement”; and 


b) the references in paragraph 4 to “the date of the communication by the Depositary of the 
notification of the extension of the list of agreements”; 


with references to “30 days after the date of receipt by the Depositary of the latest notification by each 
Contracting Jurisdiction making the notification in paragraph 6 of Article 12 (Entry into Effect) that it has 
completed its internal procedures for the entry into effect of the relevant provisions of this Convention with 
respect to that Covered Tax Agreement”. 


6. Each Party that chooses to apply paragraph 5 to its Covered Tax Agreement shall notify the 
Depositary of its choice. Such notification shall cover all of its Covered Tax Agreements. 


7. Where at least one Contracting Jurisdiction to a Covered Tax Agreement has made a notification 
under paragraph 6, paragraph 5 shall apply to that Covered Tax Agreement for both Contracting 
Jurisdictions.   


8. A Party choosing to apply paragraph 5 shall notify the confirmation of the completion of its 
internal procedures with respect to a Covered Tax Agreement simultaneously to the Depositary and the 
other Contracting Jurisdiction. 


Article 13 – Depositary 


1. The Secretary-General of the Organisation for Economic Co-operation and Development shall be 
the Depositary of this Convention. 


2. The Depositary shall notify the Parties and Signatories within one calendar month of: 


a) any signature pursuant to Article 8 (Signature and Ratification, Acceptance or Approval); 


b) the deposit of any instrument of ratification, acceptance or approval pursuant to Article 8 
(Signature and Ratification, Acceptance or Approval); 


c) any notification pursuant to paragraphs 1 to 5 of Article 10 (Notifications); and 
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d) any other communication related to this Convention.


3. The Depositary shall maintain publicly available lists of:


a) Covered Tax Agreements; and


b) notifications made by the Parties pursuant to paragraphs 1 to 5 of Article 10 (Notifications).


Article 14 – Authentic Texts and Translation into Other Languages 


1. The original texts of this Convention, which are equally authentic in English and French, shall be
deposited with the Secretary-General of the Organisation for Economic Co-operation and Development.


2. For purposes of including Annexes I to V in their Covered Tax Agreements, Contracting
Jurisdictions to a Covered Tax Agreement may translate and authenticate Annexes I to V into languages
other than English and French.


In witness whereof the undersigned, being duly authorised thereto, have signed this Convention. 


Done at Paris, the 15th day of September 2023, in English and French, both texts being equally authentic, 
in a single copy which shall be deposited in the archives of the Organisation for Economic Co-operation 
and Development. 
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ANNEX I. 


THE SUBJECT TO TAX RULE 


Article 1 – The subject to tax rule 


Taxing right in source Jurisdiction where covered income taxed at below minimum rate 


1. Where in accordance with provisions of this agreement that:


a) provide that profits of an enterprise of a contracting jurisdiction shall be taxable only in that
jurisdiction unless the enterprise carries on business in the other contracting jurisdiction through
a permanent establishment situated therein;


b) provide that interest or royalties arising in a contracting jurisdiction shall be taxable only in the
other contracting jurisdiction, or that limit the rate at which such interest or royalties, or at which
any income paid in consideration for the provision of services, may be taxed in the first-
mentioned jurisdiction; and


c) provide that items of income of a resident of a contracting jurisdiction that are not classified in this
agreement as income having a specific character shall be taxable only in that jurisdiction, or that
limits the rate at which such items of income may be taxed in the other contracting jurisdiction;


the tax that may be charged in a contracting jurisdiction on an item of covered income arising in that 
jurisdiction is limited, that income may, notwithstanding those provisions, be taxed in that jurisdiction if it is 
subject to a tax rate below 9% in the contracting jurisdiction of which the person deriving that income is a 
resident.  


Source Jurisdiction taxing right limited to a specified rate 


2. However, the tax charged in accordance with paragraph 1 in the contracting jurisdiction in which
the item of covered income arises shall not exceed the specified rate multiplied by the gross amount of the
covered income. For the purposes of this Article, and subject to the second sentence of paragraph 3, the
specified rate is equal to the difference between 9% and the tax rate determined in accordance with
paragraph 5, on that item of covered income in the contracting jurisdiction of which the person deriving that
income is a resident.


Interaction with other Articles 


3. The provisions of paragraphs 1 and 2 shall not apply where the gross amount of the item of
covered income may be taxed, in accordance with any other provision of this agreement, in the contracting
jurisdiction in which it arises at a rate equal to or greater than the specified rate, as determined in
accordance with paragraph 2. Where, in accordance with any other provision of this agreement, the gross
amount of the item of covered income may be taxed in the contracting jurisdiction in which it arises at a
rate that is lower than the specified rate, as determined in accordance with paragraph 2, that other
provision shall continue to apply and the specified rate shall be reduced by deducting such lower rate.


Covered income 


4. For the purposes of this Article:


a) the term “covered income” means:


(i) interest, as defined in provisions of this agreement that provide that interest arising in a
contracting jurisdiction shall be taxable only in the other contracting jurisdiction or in
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provisions that limit the rate at which such interest may be taxed by the first-mentioned 
jurisdiction (but omitting the words “as used in this Article” if they are in those provisions); 


(ii) royalties, as defined in provisions of this agreement that provide that royalties arising in a
contracting jurisdiction shall be taxable only in the other contracting jurisdiction or in
provisions that limit the rate at which such royalties may be taxed by the first-mentioned
jurisdiction (but omitting the words “as used in this Article” if they are in those provisions);


(iii) payments made in consideration for the use of, or the right to use, distribution rights in
respect of a product or service;


(iv) insurance and reinsurance premiums;


(v) fees to provide a financial guarantee, or other financing fees;


(vi) rent or any other payment for the use of, or the right to use, industrial, commercial or
scientific equipment; or


(vii) any income received in consideration for the provision of services.


b) Notwithstanding the provisions of subparagraph a), the term “covered income” does not include:


(i) rent or any other payment for the use of, or the right to use, a ship to be used for the
transportation of passengers or cargo in international traffic on a bare boat charter basis;
or


(ii) items of income derived by a person whose tax liability in respect of that income, under the
laws of a contracting jurisdiction, is determined by reference to the tonnage of a ship.


c) Provisions of this agreement described in paragraph 1 that describe conditions under which an
item of covered income is deemed to arise in a contracting jurisdiction shall apply to determine
whether that item of covered income is deemed to arise in that contracting jurisdiction pursuant to
this Article.


d) In the absence of provisions described in subparagraph c), an item of covered income shall be
deemed to arise in a contracting jurisdiction when the payer is a resident of that jurisdiction.
Where, however, the person paying the item of covered income, whether he is a resident of a
contracting jurisdiction or not, has in a contracting jurisdiction a permanent establishment in
connection with which the liability to pay the item of covered income was incurred, and such item
of covered income is borne by such permanent establishment, then such item of covered income
shall be deemed to arise in the jurisdiction in which the permanent establishment is situated.


Meaning of “tax rate”  


5. For the purposes of this Article:


a) the tax rate on an item of covered income in the contracting jurisdiction of which the person
deriving that income is a resident is the statutory rate of tax applicable in that jurisdiction on such
income; however, where that person benefits from a preferential adjustment in respect of such
income in that jurisdiction, the tax rate shall be determined after taking into account the effect of
that preferential adjustment;


b) the taxes to be taken into account for the purposes of the tax rate determination are the taxes
covered under this agreement and any tax on net income (“relevant taxes”); and


c) the competent authorities of the contracting jurisdictions shall, so far as it is relevant for the
application of this Article, notify each other in writing of:


(i) the statutory rate (or any changes to those rates) applicable to residents of that contracting
jurisdiction with respect to items of covered income; and
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(ii) the provisions of their taxation law (or any changes to those provisions) that apply to items
of covered income of residents of that contracting jurisdiction and may result in a
preferential adjustment.


Preferential adjustment 


6. a) For the purposes of this Article, a preferential adjustment in respect of an item of covered income 
means a permanent reduction in the amount of the covered income subject to tax, or the tax 
payable on that income, in the contracting jurisdiction of which the person deriving the covered 
income is a resident, in the form of: 


(i) a full or partial exemption or exclusion from income;


(ii) a deduction from the tax base that is computed on the basis of the amount of income and
without regard to any corresponding payment or obligation to make a payment; or


(iii) a tax credit, excluding a credit for foreign taxes paid on the income, that is computed on
the basis of the amount of income or tax on such income;


that is directly linked to the item of covered income or that arises under a regime that provides a 
tax preference for income from geographically mobile activities.  


b) For the purposes of this paragraph:


(i) no account shall be taken of any obligation to:


A) exempt from tax income derived by a resident of that contracting jurisdiction which
may be taxed in the other contracting jurisdiction in accordance with the provisions
of this agreement that require a contracting jurisdiction to exempt from tax income
derived by a resident of a contracting jurisdiction which may be taxed in the other
contracting jurisdiction in accordance with the provisions of this agreement; or


B) provide a deduction or credit in respect of tax paid with respect to income derived by
a resident of that contracting jurisdiction which may be taxed in the other contracting
jurisdiction according to the provisions of this agreement; and


(ii) the term “permanent reduction” means a reduction that is not expected to reverse over
time. However, a permanent reduction shall also be deemed to arise where the person
deriving an item of covered income has control over the point at which that income is
recognised for tax purposes in the contracting jurisdiction of which that person is a resident
and that income is not recognised for tax purposes in that jurisdiction within three years
following the end of the fiscal year in which that income arises.


Covered income attributable to permanent establishment in third jurisdiction 


7. Where:


a) for the purposes of paragraph 1 the tax rate applicable to an item of covered income arising in a
contracting jurisdiction and derived by an enterprise of the other contracting jurisdiction is below
9%; and


b) that item of covered income is treated as attributable to a permanent establishment of the
enterprise situated in a third jurisdiction by both the last-mentioned contracting jurisdiction and
the third jurisdiction;


the tax rate referred to in paragraph 5 shall be determined by reference to the statutory rate, and the effect 
of any preferential adjustment, applicable in that third jurisdiction to the item of covered income attributable 
to that permanent establishment (as if the references in subparagraph a) of paragraph 5 and paragraph 6 
to the person deriving the income and its jurisdiction of residence were, respectively, to the permanent 
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establishment and the jurisdiction in which it is situated), if that rate after any preferential adjustment is 
higher than the applicable tax rate in the last-mentioned contracting jurisdiction. 


Exclusions 


8. The preceding provisions of this Article shall not apply to an item of covered income arising in a
contracting jurisdiction paid by an individual or derived by a resident of the other contracting jurisdiction
that is:


a) an individual;


b) not connected to the payer;


c) a recognised pension fund, a pension fund, a recognised pension scheme, or a pension scheme;


d) a non-profit organisation that is established and maintained exclusively for religious, charitable,
scientific, artistic, cultural, sporting, educational, or other similar purposes;


e) (i) that other jurisdiction itself, or a political subdivision or local authority thereof; 


(ii) the central bank;


(iii) an agency, mandatary or instrumentality of, or an entity or arrangement established or
created by, a contracting jurisdiction, political subdivision or local authority; and


(iv) any other person wholly or almost wholly owned directly or indirectly by a contracting
jurisdiction, its political subdivisions or local authorities, agencies, mandataries or
instrumentalities,


provided, in the case of subdivisions (iii) or (iv), that their principal purpose is to fulfil a 
government function, and that they do not carry on a trade or business;  


f) an international organisation;


g) a professionally managed entity or arrangement designed to invest funds obtained from
unconnected persons primarily to generate investment income or to provide protection against an
event, for the benefit of those persons provided that the entity or arrangement, or its managers,
are regulated. A company that is subject to regulation in that other contracting jurisdiction as an
insurance company is deemed to satisfy this subparagraph, but only to the extent the covered
income is derived from assets held for the purpose of meeting policyholder liabilities;


h) an entity or arrangement the taxation of which achieves a single level of taxation either in the
hands of the entity or arrangement or its interest holders (with at most one year of deferral)
provided that the entity or arrangement is widely held and either:


(i) holds predominantly immovable property; or


(ii) the entity or arrangement or its interest holders (excluding persons described in this
paragraph) are subject to a tax rate of at least 9% in the contracting jurisdiction of which
the entity or arrangement is a resident; or


i) an entity or arrangement that is wholly or almost wholly owned (directly or indirectly), or
established or created, by one or more persons, entities, or arrangements referred to in
subparagraphs c) to h):


(i) that is established and operated exclusively or almost exclusively to hold assets or
manage or invest funds for the benefit of a person, entity, or arrangement referred to in
subparagraphs c) to h) or that only carries out activities that are ancillary to those carried
out by a person, entity, or arrangement referred to in subparagraphs c) to h); and


(ii) in the case of a person, entity or arrangement referred to in subparagraph e), is
established and operated exclusively or almost exclusively to conduct the activities in
subdivision (i) or to conduct related investment activities for a person, entity or
arrangement referred to in that subparagraph.
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Mark-up threshold 


9. The provisions of paragraphs 1 and 2 shall not apply to payments made in consideration for the
use of, or the right to use, distribution rights in respect of a product or service; insurance and reinsurance
premiums; fees to provide a financial guarantee, or other financing fees; rent or any other payment for the
use of, or the right to use, industrial, commercial or scientific equipment; or any income received in
consideration for the provision of services if the gross amount of the item or items of covered income does
not exceed an amount equal to the costs incurred by the person deriving the income and that are directly
or indirectly attributable to earning the income plus a mark-up of 8.5% on those costs. For the purposes of
this paragraph:


a) all income derived by a person under the terms of a single contractual arrangement during a
fiscal year with respect to the same category of covered income and all costs incurred during the
same fiscal year and that are directly and indirectly attributable to earning that covered income
shall be aggregated for the purpose of determining the mark-up on costs;


b) all income derived by a person during a fiscal year with respect to more than one contractual
arrangement or category of covered income, and all costs incurred during the same fiscal year
and that are directly or indirectly attributable to earning that covered income, shall be aggregated
for the purpose of determining the mark-up on costs if, taken as a whole, the covered income is
so interrelated that an aggregate analysis is more reliable;


c) where a person deriving income in consideration for the provision of services incurs costs that
are directly or indirectly attributable to earning that income and such costs include costs from
transactions with a person that is a resident of a third jurisdiction and connected to the person
deriving the income, the costs incurred from those transactions shall be disregarded to the extent
that they exceed 80% of total costs if the connected person that is a resident of a third jurisdiction
is subject, in respect of the income received from those transactions, to a tax rate below 9% in
that third jurisdiction and:


(i) the connected person provides the services directly to the person paying the consideration
for the provision of services; or


(ii) the connected person enters into transactions with another person connected to the
person deriving the income and that other person is subject, in respect of the income
derived from those transactions, to a tax rate below 9% in the jurisdiction of which that
other person is a resident and that other person provides the services directly to the
person paying the consideration of the provision of services.


This paragraph does not apply where the item of covered income is an original or related payment, within 
the meaning of paragraph 11, in respect of which the conditions in subparagraphs a) to c) of paragraph 11 
are met. 


Connected persons 


10. For the purposes of this Article, a person shall be considered to be connected to another person
if, based on all the relevant facts and circumstances, one has control of the other or both are under the
control of the same person or persons. In any case, a person shall be considered to be connected to
another person if:


a) one possesses directly or indirectly more than 50 per cent of the beneficial interest in the other
(or, in the case of a company, more than 50 per cent of the aggregate vote and value of the
company’s shares or of the beneficial equity interest in the company); or


b) another person possesses directly or indirectly more than 50 per cent of the beneficial interest
(or, in the case of a company, more than 50 per cent of the aggregate vote and value of the
company’s shares or of the beneficial equity interest in the company) in each person.
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Connected persons – targeted anti-avoidance rule 


11. Where: 


a) a payment of an item of covered income arising in a contracting jurisdiction (“the original 
payment”) is made by a person other than an individual to a resident of either contracting 
jurisdiction (the “intermediary”); and 


b) the intermediary at any time during a 365 day period that includes the day of the original payment 
pays, directly or indirectly, an amount equal to all or substantially all of the original payment, in 
the form of payments (“related payments”):  


(i) to a person or persons (the “connected payee”), other than a person described in 
paragraph 8, that is connected to the person making the original payment;  


(ii) the connected payee is subject, in respect of the related payments, to a tax rate below 9% 
in the jurisdiction of which it is a resident and a statutory rate of tax in the jurisdiction of 
which the intermediary is a resident (taking into account of any reduction in that rate by 
virtue of a double taxation convention) (“intermediary tax rate”) that is also below 9%; and 


(iii) if the intermediary includes the original payment in its taxable income in the contracting 
jurisdiction of which it is a resident, the related payments are deductible in computing its 
taxable income in that jurisdiction; and 


c) it is reasonable to conclude that the intermediary would not have made the related payments in the 
absence of the original payment; 


the original payment made to an intermediary or any related payment made to a connected payee that is a 
resident of the other contracting jurisdiction shall be treated, for the purposes of this Article, as if it had 
been covered income paid to a person connected to the payer that is a resident of that other jurisdiction 
and the tax rate to which that item of covered income is subject shall be treated for the purposes of 
paragraphs 1, 2 and 5 as being:  


d) in the case where the original payment is made to an intermediary that is a resident of that other 
jurisdiction, the higher of the tax rate to which the connected payee is subject, in respect of the 
related payments, in the jurisdiction of which it is a resident and the intermediary tax rate; or 


e) in the case where the original payment is made to an intermediary that is a resident of the 
contracting jurisdiction in which that item of covered incomes arises, the tax rate to which the 
connected payee is subject, in respect of the related payments, in the jurisdiction of which it is a 
resident.   


 Materiality threshold 


12. a) The provisions of paragraphs 1 and 2 shall not apply to an item of covered income arising in a 
contracting jurisdiction and derived by a person that is a resident of the other contracting 
jurisdiction (the “tested payee”) unless the sum of: 


(i) the gross amount of covered income paid by one or more residents of the first-mentioned 
contracting jurisdiction that are connected to the tested payee and derived by the tested 
payee or one or more residents of the other jurisdiction that are connected to the tested 
payee; and 


(ii) the gross amount of covered income borne by one or more permanent establishments 
situated in the first-mentioned jurisdiction through which the tested payee, or persons that 
are connected to the tested payee, carry on business and derived by the tested payee or 
one or more residents of the other jurisdiction that are connected to the tested payee; 


A) is equal to or greater than €1 million in the fiscal year concerned; or 
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B) is equal to or greater than €250 000 in the fiscal year concerned, where one of the 
contracting jurisdictions to this agreement has a gross domestic product of less than 
€40 billion on the date that the provisions in this Annex have effect with respect to 
this agreement.  


b) For the purposes of this paragraph:  


(i) no account shall be taken of the tax rate that is applicable to the covered income in that 
other jurisdiction; and 


(ii) persons shall be deemed not to be connected if those persons are otherwise connected 
solely because of control exercised, or any beneficial interest (or, in the case of a 
company, the aggregate vote and value of the company’s shares or beneficial equity 
interest) possessed directly or indirectly by a person, entity or arrangement described in: 


A) subparagraph e) of paragraph 8; or 


B) subparagraph i) of paragraph 8, replacing the references to “subparagraphs c) to h)” 
with “subparagraph e)”. 


Application to permanent establishment in source Jurisdiction 


13. If the person deriving the item of covered income, being a resident of a contracting jurisdiction, 
carries on business in the other contracting jurisdiction in which that income arises through a permanent 
establishment situated therein, the provisions of paragraphs 1 and 2 shall not apply: 


a) to interest and royalties if the debt claim, right or property in respect of which the interest or 
royalties are paid is effectively connected with that permanent establishment; 


b) to other items of covered income to the extent that they are attributable to that permanent 
establishment in accordance with the provisions of this agreement that provide that profits of an 
enterprise of a contracting jurisdiction shall be taxable only in that jurisdiction unless the 
enterprise carries on business in the other contracting jurisdiction through a permanent 
establishment situated therein. 


In such case, the last-mentioned provisions shall apply. 


Administration 


14. The tax chargeable in accordance with the provisions of this Article in a contracting jurisdiction in 
respect of an item of covered income arising in that jurisdiction and derived by a resident of the other 
contracting jurisdiction in a fiscal year shall be determined following the end of that fiscal year and shall not 
be levied by the first-mentioned jurisdiction until it is so determined. The competent authorities of the 
contracting jurisdictions may by mutual agreement settle the mode of application of the provisions 
contained in this Article. 


Elimination of double taxation 


15. The application of the provisions of this Article shall not create any obligation under provisions of 
this agreement that require a contracting jurisdiction to: 


a) exempt from tax income derived by a resident of that contracting jurisdiction which may be taxed 
in the other contracting jurisdiction in accordance with the provisions of this agreement, to 
exempt from tax income derived by a resident of a contracting jurisdiction which may be taxed in 
the other contracting jurisdiction only in accordance with the provisions of this Article; or 


b) provide a deduction or credit in respect of tax paid with respect to income derived by a resident of 
that contracting jurisdiction which may be taxed in the other contracting jurisdiction according to 
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the provisions of this agreement, to provide a deduction or credit in respect of tax paid in 
accordance with the provisions of this Article. 


Article 2 – Implications of the subject to tax rule 


1. It is understood that the provisions of this Annex are without prejudice to subsequent
modifications to this agreement or any other agreement concluded by either of the contracting jurisdictions.


2. Nothing in this Annex shall affect the application of any other provision of this agreement that
denies benefits that would otherwise be provided under any provision of the agreement where an item of
income is not subject to a certain level of taxation in a contracting jurisdiction.
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ANNEX II. 


ADDITIONS TO THE SUBJECT TO TAX RULE: TAXES COMPUTED ON AN ALTERNATIVE BASIS 


Article 1 – Additional provisions for taxes computed on an alternative basis 


1. Notwithstanding subparagraph a) of paragraph 5 of Article 1 in Annex I (The subject to tax rule,
Meaning of “tax rate”), the tax rate with respect to an item of covered income subject to the tax notified by
a contracting jurisdiction that is calculated other than on a net income basis and covered under
subparagraph b) of paragraph 5 of Article 1 in Annex I (The subject to tax rule, Meaning of “tax rate”) shall
be the rate that results from dividing the total amount of such tax paid by the resident of the first-mentioned
jurisdiction in the year in which the covered income is reflected in its financial statements by the total
amount of its net income of that same year reflected in those financial statements.


2. Where a contracting jurisdiction applies both a tax calculated on a net income basis and the tax
referred to in paragraph 1 to an item of covered income, the tax rate on that item of covered income shall
be determined by adding together the tax rate determined in accordance with subparagraph a) of
paragraph 5 of Article 1 in Annex I (The subject to tax rule, Meaning of “tax rate”), in the case of the tax on
a net income basis, and the tax rate determined in accordance with paragraph 1 in the case of the tax
calculated other than on a net income basis.


3. If a contracting jurisdiction imposes or makes significant changes to a relevant tax that is not a
tax on net income then the competent authorities of the contracting jurisdictions shall agree the applicable
tax rate in respect of that tax, or the methodology for determining that rate.
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ANNEX III. 


ADDITIONS TO THE SUBJECT TO TAX RULE: TAXES IMPOSED AT THE POINT OF DISTRIBUTION 


Article 1 – Additional provisions for taxes imposed at the point of distribution 


Notwithstanding subparagraph a) of paragraph 5 of Article 1 in Annex I (The subject to tax rule, Meaning of 
“tax rate”), the tax rate with respect to an item of covered income subject to the taxes notified by a 
contracting jurisdiction that does not impose corporate income tax on items of covered income when that 
income is earned, but instead imposes tax at the point of profit distribution shall be the rate that results 
from dividing the total amount of such tax paid by the resident of the first-mentioned jurisdiction for the year 
in which the covered income is reflected in its financial statements and the two immediately preceding 
years by the total amount of its net income for that year and those two immediately preceding years 
reflected in those financial statements.  
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ANNEX IV. 


ADDITIONS TO THE SUBJECT TO TAX RULE: RECOGNISED PENSION FUND 


Article 1 – Definition for the exclusion in subparagraph c) of paragraph 8 of Article 1 in Annex I (The 
subject to tax rule) 


1. The definition in paragraph 2 applies for the purposes of subparagraph c) of paragraph 8 of 
Article 1 in Annex I (The subject to tax rule, Exclusions) and supersedes, for those purposes only, a 
definition of “recognised pension fund”, “pension fund”, “recognised pension scheme”, or “pension scheme” 
in this agreement other than in this Annex.  


2.  a) The term “recognised pension fund” of a jurisdiction means an entity or arrangement established 
in that jurisdiction that is treated as a separate person under the taxation laws of that jurisdiction 
and: 


(i) that is established and operated exclusively or almost exclusively to administer or provide 
retirement benefits and ancillary or incidental benefits or other similar amount to individuals 
and that is regulated as such by that jurisdiction or one of its political subdivisions or local 
authorities; or 


(ii) that is established and operated exclusively or almost exclusively to invest funds for the 
benefit of entities or arrangements referred to in subdivision (i). 


b) Where an arrangement established in a contracting jurisdiction would constitute a recognised 
pension fund under subparagraph a) if it were treated as a separate person under the taxation 
law of that jurisdiction, it shall be considered, for the purposes of this Annex and Annex I (The 
subject to tax rule), as a separate person treated as such under the taxation law of that 
jurisdiction and all the assets and income to which the arrangement applies shall be treated as 
assets held and income derived by that separate person and not by another person. 
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ANNEX V. 


ADDITIONS TO THE SUBJECT TO TAX RULE: CIRCUIT-BREAKER PROVISION 


Article 1 – Circuit-breaker provision 


1. Where:  


a) a contracting jurisdiction to this agreement was not classified as a high-income economy by the 
World Bank Group based on its gross national income per capita using the World Bank Atlas 
method at any time since 1 July 2020; and   


b) that same contracting jurisdiction is classified as a high-income economy by the World Bank 
Group based on its gross national income per capita using the World Bank Atlas method for a 
period of five consecutive years at any time following the date on which the provisions in Annex I 
(The subject to tax rule) started to have effect in accordance with Article 12 (Entry into effect);  


the application of the provisions in Annex I (The subject to tax rule) shall be suspended with respect to this 
agreement as of the first day of the fiscal year beginning on or after the expiration of a period of six 
calendar months from the date on which the contracting jurisdiction mentioned in subparagraphs a) and b) 
of paragraph 1 is classified as a high-income economy by the World Bank Group based on its gross 
national income per capita using the World Bank Atlas method for a period of five consecutive years 
pursuant to subparagraph b). 


2. Where paragraph 1 applies with respect to this agreement, the provisions in Annex I (The subject 
to tax rule) shall have effect with respect to this agreement in each contracting jurisdiction for taxes levied 
in accordance with the provisions in Annex I (The subject to tax rule) by a contracting jurisdiction, on the 
first day of a fiscal year beginning on or after the expiration of a period of six calendar months from the 
date on which the contracting jurisdiction mentioned in subparagraphs a) and b) of paragraph 1 first 
ceases to be classified as a high-income economy by the World Bank Group based on its gross national 
income per capita using the World Bank Atlas method. 
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EXPLANATORY STATEMENT TO THE MULTILATERAL CONVENTION TO FACILITATE THE 
IMPLEMENTATION OF THE PILLAR TWO SUBJECT TO TAX RULE 


Adopted by the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting (BEPS) on 15 September 2023. 


Background 


1. The Multilateral Convention to Facilitate the Implementation of the Pillar Two
Subject to Tax Rule (the Convention) is one of the outcomes of the OECD/G20 Inclusive
Framework on Base Erosion and Profit Shifting (the OECD/G20 Inclusive Framework on
BEPS) Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of
the Economy (the OECD/G20 Inclusive Framework Two-Pillar Solution), which following
years of intensive negotiations to bring the international tax system into the 21st century,
was agreed upon by the OECD/G20 Inclusive Framework on BEPS as set out in the
Statement on the Two-Pillar Solution to Address the Tax Challenges Arising from the
Digitalisation of the Economy on 8 October 2021 (the 2021 October Statement).


2. As part of the agreement on the OECD/G20 Inclusive Framework Two-Pillar
Solution set out in the 2021 October Statement, members of the OECD/G20 Inclusive
Framework on BEPS applying nominal corporate income tax rates below the minimum rate
of nine per cent to interest, royalties and a defined set of other payments took on a
commitment to implement the subject to tax rule (STTR) in their bilateral tax treaties when
requested to do so by IF members identified as developing for this purpose (developing
countries).


3. As part of the detailed implementation plan annexed to the 2021 October Statement
members of the OECD/G20 Inclusive Framework on BEPS agreed to develop a multilateral
instrument to facilitate the implementation of the STTR between the subset of jurisdictions
described above. The aim was to provide an effective way to implement the STTR swiftly
in relevant existing bilateral tax treaties. Alternatively, members of the OECD/G20 Inclusive
Framework on BEPS may implement the STTR via bilateral negotiations.


4. The detailed implementation plan annexed to the 2021 October Statement
mandated the development of a model treaty provision to give effect to the STTR, together
with commentary explaining its operation. The STTR model treaty provision, together with
its detailed commentary, are included in the Report on the Subject to Tax Rule (the STTR
Report).1


5. Working Party 1 on Tax Conventions and Related Questions (Working Party 1) has
developed the text of the Convention which was adopted by the OECD/G20 Inclusive
Framework on BEPS on 15 September 2023 and open for signature as of 2 October 2023.


6. Delegates of Working Party 1, which represented governments of the members of
the OECD/G20 Inclusive Framework on BEPS on 15 September 2023, participated in the
negotiation of the Convention on an equal footing. The Co-Chairs of Working Party 1 were
Aart Roelofsen of the Netherlands and Carmel Peters of New Zealand.


7. As the substance of the STTR and its associated commentary had been stabilised
by Working Party 1 under the guidance of the Steering Group of the OECD/G20 Inclusive


1 OECD/G20 Inclusive Framework on BEPS (2023), Report on the Subject to Tax Rule. 


1



https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
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Framework on BEPS, the development of the Convention focused on the way in which it 
would implement the STTR in relevant existing bilateral tax treaties.  


8. The text of this explanatory statement to accompany the Convention (“Explanatory 
Statement”) was prepared by Working Party 1 to provide clarification of the approach taken 
in the Convention and how it amends existing bilateral tax agreements covered by the 
Convention (“Covered Tax Agreements”). It therefore reflects the agreed understanding of 
the negotiators with respect to the Convention. The OECD/G20 Inclusive Framework on 
BEPS adopted this Explanatory Statement on 15 September 2023 at the same time as 
adopting the text of the Convention.  


9. The development of the STTR that is implemented by the Convention also included 
development of detailed commentary which is intended to be used in the interpretation of 
the STTR. While this Explanatory Statement is intended to clarify the operation of the 
Convention to amend existing bilateral tax treaties, it is not intended to address the 
interpretation of the underlying STTR. Accordingly, the provisions contained in the 
Convention should be interpreted in accordance with the ordinary principles of treaty 
interpretation, which is that a treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context and in light of its 
object and purpose. In this regard, the object and purpose of the Convention is to facilitate 
the implementation of the STTR. The commentary that was developed by Working Party 1 
and reflected in the STTR Report approved by the OECD/G20 Inclusive Framework on 
BEPS on 6 July 2023 has particular relevance in this regard.  


Approach taken in the Convention 


10. The Convention applies to Covered Tax Agreements that are existing bilateral tax 
treaties that are explicitly identified by each of the parties to those tax treaties (the 
Contracting Jurisdictions). It operates to directly amend those treaties in order to implement 
the STTR and other relevant accompanying provisions as annexes to those treaties.  


11. The STTR is included in Annex I (The subject to tax rule) to the Convention and, 
where the Convention applies with respect to a Covered Tax Agreement, Annex I (The 
subject to tax rule) is added as an annex to the Covered Tax Agreement. A Covered Tax 
Agreement is any tax treaty in force between Parties to the Convention which has been 
notified by both Contracting Jurisdictions as an agreement they wish to be covered by the 
Convention. 


12. The Convention does not amend the text, sequencing or numbering of existing 
provisions in Covered Tax Agreements. Instead, the Convention amends the Covered Tax 
Agreements to include the STTR and other relevant accompanying provisions as Annexes 
to the Covered Tax Agreement. Once included in a Covered Tax Agreement, the Annexes 
form an integral part of the Covered Tax Agreement.  


13. The Convention, by directly amending existing bilateral tax treaties, functions like 
an amending protocol to a single existing bilateral tax treaty. Its functioning can be 
distinguished from the functioning of the Multilateral Convention to Implement Tax Treaty 
Related Measures to Prevent Base Erosion and Profit Shifting (the BEPS Multilateral 
Convention), which applies alongside existing tax treaties and modifies their application in 
order to implement the measure developed in the course of the OECD/G20 Base Erosion 
and Profit Shifting Project.2 As such, and unlike the BEPS Multilateral Convention, once 


2 The functioning of the BEPS Multilateral Convention is explained in paragraph 13 of the Explanatory Statement to 
the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting: 
https://www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-to-implement-tax-treaty-related-
measures-to-prevent-BEPS.pdf. While the BEPS Multilateral Convention constituted the first use of a multilateral treaty 
to modify bilateral tax treaties, this mechanism had already been used in other areas. For example, a 2003 Agreement 
on Extradition between the European Union and the United States of America: 
http://ec.europa.eu/world/agreements/downloadFile.do?fullText=yes&treatyTransId=10121. See also Developing a 


2
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the Convention amends a relevant Covered Tax Agreement, the Convention no longer 
needs to be read in conjunction with the Covered Tax Agreement. As a result, Contracting 
Jurisdictions may wish to develop consolidated versions of their Covered Tax Agreements 
as they have been amended by the Convention. 


14. It is important to note that the Convention is not intended to freeze in time the 
underlying agreement and Contracting Jurisdictions may decide to further amend the 
underlying agreement after it has been amended by the Convention. The right of the 
Contracting Jurisdictions to further amend their Covered Tax Agreements remains 
unaffected, irrespective of whether the further amendments relate to provisions that have 
been included by the Convention. This is reflected in Article 2 in Annex I (The subject to 
tax rule, Implications of the subject to tax rule), which provides that subsequent 
modifications to Covered Tax Agreements may be agreed between the Contracting 
Jurisdictions.  


The Annexes to the Convention 


15. Annex I (The subject to tax rule) of the Convention includes the STTR and, as 
mentioned above, is added in all Covered Tax Agreements.  


16. The Convention contains four other Annexes which include additional provisions 
that are required for the operation of the STTR in certain circumstances. Those Annexes 
are added in certain Covered Tax Agreements, in addition to Annex I (The subject to tax 
rule), where specified objective conditions are met. The provisions in Part II (Inclusion of 
annexes in Covered Tax Agreements) of the Convention define the conditions under which 
each of those other Annexes are included in a Covered Tax Agreement in addition to Annex 
I (The subject to tax rule):  


• Annex II (Additions to the subject to tax rule: Taxes computed on an 
alternative basis) of the Convention contains the additional provisions required for 
the determination of the tax rate in paragraph 5 of Article 1 in Annex I (The subject 
to tax rule, Meaning of “tax rate”) for taxes computed on an alternative basis. This 
Annex is included in a Covered Tax Agreement in addition to Annex I (The subject 
to tax rule) where at least one of the Contracting Jurisdiction to the Covered Tax 
Agreement applies a tax computed on an alternative basis. Parties that apply such 
taxes on an alternative basis are required to make a notification under the 
Convention and identify the name of the tax and relevant legal references. That 
notification triggers the inclusion of Annex II (Additions to the subject to tax rule: 
Taxes computed on an alternative basis) in a Covered Tax Agreement.       


• Annex III (Additions to the subject to tax rule: Taxes imposed at the point of 
distribution) of the Convention contains the additional provisions required for the 
determination of the tax rate in paragraph 5 of Article 1 in Annex I (The subject to 
tax rule, Meaning of “tax rate”) for taxes imposed only at the point of distribution. 
This Annex is included in a Covered Tax Agreement in addition to Annex I (The 
subject to tax rule) where at least one of the Contracting Jurisdiction to the Covered 
Tax Agreement imposes tax only at the point of distribution. Parties that apply such 
taxes only at the point of distribution are required to make a notification under the 
Convention and identify the name of the tax and relevant legal references. That 
notification triggers the inclusion of Annex III (Additions to the subject to tax rule: 
Taxes imposed at the point of distribution) in a Covered Tax Agreement.       


Multilateral Instrument to Modify Bilateral Tax Treaties, Action 15 - 2015 Final Report p.35: 
http://www.keepeek.com/Digital-Asset-Management/oecd/taxation/developing-a-multilateral-instrument-to-modify-
bilateral-tax-treaties-action-15-2015-final-report_9789264241688-en#page1. Other examples, cited in the Annex to 
the 2014 Report (pp. 32-34), include the European Convention on Extradition (1957), European Convention on the 
Repatriation of Minors (1970), the Convention for the Suppression of Unlawful Acts against the Safety of Maritime 
Navigation (1988), the North American Free Trade Agreement (1994) and the International Convention for the 
Suppression of the Financing of Terrorism (1999). 
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• Annex IV (Additions to the subject to tax rule: Recognised pension fund) of 
the Convention contains a definition for the purposes of subparagraph c) of 
paragraph 8 of Article 1 in Annex I (The subject to tax rule, Exclusions). This Annex 
is included in a Covered Tax Agreement in addition to Annex I (The subject to tax 
rule) where at least one of the Contracting Jurisdictions to the Covered Tax 
Agreement chooses to include that definition. Parties that choose to include such a 
definition for the purposes of subparagraph c) of paragraph 8 of Article 1 in Annex 
I (The subject to tax rule, Exclusions) are required to make a notification under the 
Convention and include the list of their Covered Tax Agreements in which they 
choose to include such a definition. A notification made with respect to a Covered 
Tax Agreement triggers the inclusion of Annex IV (Additions to the subject to tax 
rule: Recognised pension fund) in the Covered Tax Agreement.       


• Annex V (Additions to the subject to tax rule: Circuit-breaker provision) of the 
Convention contains a circuit-breaker provision. This Annex is included in a 
Covered Tax Agreement in addition to Annex I (The subject to tax rule) where at 
least one of the Contracting Jurisdictions to the Covered Tax Agreement chooses 
to include such a circuit-breaker in its Covered Tax Agreements. Parties that 
choose to include the circuit-breaker in their Covered Tax Agreements are required 
to make a notification under the Convention and this choice will apply to all of their 
Covered Tax Agreements. That notification made with respect to a Party’s Covered 
Tax Agreements triggers the inclusion of Annex V (Additions to the subject to tax 
rule: Circuit-breaker provision) in its Covered Tax Agreements.            


17. Annex I (The subject to tax rule), Annex II (Additions to the subject to tax rule: Taxes 
computed on an alternative basis) and Annex III (Additions to the subject to tax rule: Taxes 
imposed at the point of distribution) reflect the STTR model treaty provision and additional 
provisions in the commentary on the STTR treaty provision with adaptations required to 
implement STTR in different existing bilateral tax treaties. Those adaptations include the 
replacement of cross-references to specific Articles and paragraphs with descriptions of 
those provisions. A number of paragraphs in the STTR interact with existing provisions of 
Covered Tax Agreements. Because existing tax treaties vary from each other, it would not 
be possible for the Convention to identify those provisions by referring to specific articles 
and paragraph numbers. Instead, where a reference to the provisions of existing tax 
agreements is necessary, the Convention uses descriptive language to identify those 
provisions. 


18. Similarly, throughout Annex I (The subject to tax rule), and throughout Annex II 
(Additions to the subject to tax rule: Taxes computed on an alternative basis), Annex III 
(Additions to the subject to tax rule: Taxes imposed at the point of distribution), Annex IV 
(Additions to the subject to tax rule: Recognised pension fund), and Annex V (Additions to 
the subject to tax rule: Circuit-breaker provision), a Covered Tax Agreement is referred to 
as “this agreement” and a Contracting Jurisdiction is referred to as a “contracting 
jurisdiction”. This reflects the fact that Annex I (The subject to tax rule) (and where 
conditions are met, one or more of Annexes II to V) will be included in a Covered Tax 
Agreement and adapts those references accordingly. The adapted references to “this 
agreement” and a “contracting jurisdiction”, when an Annex is included in a Covered Tax 
Agreement, are sufficiently clear and neutral as to apply appropriately in Covered Tax 
Agreements: that are described in their title as a “Convention”, an “Agreement”, an 
“Arrangement”, or using a similar term; or in which a party to the Covered Tax Agreement 
is referred to as a ”Contracting State”, “Contracting Jurisdiction”, or a similar term.          
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Preamble 


19. The preamble describes the overall purpose of the Convention to facilitate the 
implementation of the STTR that was developed as part of the OECD/G20 Inclusive 
Framework Two-Pillar Solution and that is an integral part of achieving a consensus for 
developing countries. 


20. The penultimate paragraph of the preamble notes that the STTR is implemented in 
certain existing agreements for the avoidance of double taxation on income as part of the 
implementation of the OECD/G20 Inclusive Framework Two-Pillar Solution and that the 
provisions in this Convention do not otherwise reflect the tax treaty policies of members of 
the OECD/G20 Inclusive Framework on BEPS. This statement, which reflects 
subparagraphs a) and b) of paragraph 15 of the STTR model treaty provision in the STTR 
Report, sets out the context in which the STTR was developed and codifies the 
understanding of the negotiators that the STTR does not revisit the current allocation of 
taxing rights between Contracting Jurisdictions to a Covered Tax Agreement. 


21. The inclusion of this statement in the preamble to the Convention is intended to 
confirm that the STTR does not otherwise reflect the tax treaty policies of either Contracting 
Jurisdiction to a Covered Tax Agreement. This confirms that the inclusion of the Covered 
Tax Agreement does not indicate that the Contracting Jurisdictions believe there should be 
any change to the principles reflected in that Covered Tax Agreement, including to the 
allocation of taxing rights. 
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Part I. - Scope and Interpretation of Terms 


Article 1 - Scope of the Convention 


22. Article 1 defines the scope of application of the Convention. The Convention 
amends all Covered Tax Agreements as defined in Article 2(1)(a). 


Article 2 – Interpretation of Terms 


Paragraph 1 


Covered Tax Agreement 


23. Paragraph 1(a) defines the term “Covered Tax Agreement”, which is the term used 
for the agreements that will be amended by the Convention. This includes agreements for 
the avoidance of double taxation with respect to taxes on income that are in force between 
two Parties to the Convention or, as noted below, jurisdictions for whose international 
relations a Party is responsible. This would include agreements that cover capital taxes in 
addition to income taxes. The Convention is not, however, intended to apply to agreements 
applying only to shipping and air transport or social security.   


24. To avoid confusion or uncertainty about the scope of agreements covered, the 
Convention only amends an agreement that has been specifically identified in a notification 
to the Depositary by each Party to the Convention that is either a Contracting Jurisdiction 
to that agreement or responsible for the international relations of a party to the agreement. 
This approach provides for flexibility as to which existing agreements are covered by the 
Convention.  


25. Paragraph 1(a)(i)(B) enables a State that is a Party to the Convention to include in 
its list of Covered Tax Agreements tax agreements which have been entered into by a 
jurisdiction or territory for whose international relations the State Party is responsible. This 
is intended to cover the situation of jurisdictions or territories which, under the 
arrangements with the State responsible for their international relations, have the ability to 
conclude tax agreements in their own right. Accordingly, the Convention may cover tax 
agreements concluded by non-State jurisdictions or territories. 


26. In cases where a State Party avails itself of paragraph 1(a)(i)(B), it shall make 
notifications in respect of the jurisdiction or territory in question, which will apply to all 
Covered Tax Agreements of that jurisdiction or territory. The notifications of that Party, or 
made by that Party in respect of Covered Tax Agreements entered into by or on behalf of 
a jurisdiction or territory for whose international relations that Party is responsible, can be 
different as described in Article 10(2) of the Convention. 


27. The Convention may also cover tax agreements entered into by a State Party “on 
behalf” of a non-State jurisdiction or territory for whose international relations it is 
responsible. In such cases, the State Party would include those tax agreements in its list 
of tax agreements under paragraph 1(a)(i)(A) but has the possibility under Article 10(2) to 
make notifications in respect of that jurisdiction or territory which may differ from the State 
Party’s own list of notifications. 


28. It is possible for a Party to include in the list of agreements provided under 
paragraph 1(a)(ii) an agreement which has been signed but has not yet entered into force. 
In such cases, the agreement can only become a Covered Tax Agreement when it enters 
into force. Where such an agreement enters into force after the entry into force of the 
Convention with respect to such Party pursuant to Article 11(2), the date on which the 
agreement enters into force is the date in which the agreement becomes a Covered Tax 
Agreement under the Convention.   
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Party 


29. Paragraph 1(b) defines the term “Party”. The term is used throughout the 
Convention to refer to States for which the Convention is in force pursuant to Article 11.   


Contracting Jurisdiction 


30. Paragraph 1(c) defines the term “Contracting Jurisdictions”. The term refers to the 
States, jurisdictions or territories that are parties to a Covered Tax Agreement.  


Signatory 


31. Paragraph 1(d) defines the term “Signatory”, which is used exclusively in the final 
provisions of the Convention, and refers to States that have signed the Convention 
pursuant to Article 8(1) but for which the Convention is not yet in force.  


Paragraph 2  


32. This paragraph provides a general rule of interpretation for terms used in the 
Convention but not defined therein. Any term not defined in the Convention shall, unless 
the context otherwise requires, have the meaning that it has under the relevant Covered 
Tax Agreement at the time the Convention is being applied.  


33. With respect to a term not explicitly defined in the Convention or in the relevant 
Covered Tax Agreement, Covered Tax Agreements generally provide that any term not 
defined shall, unless the context otherwise requires, have the meaning it has at the time 
the Covered Tax Agreement is being applied under the domestic law of the Contracting 
Jurisdiction applying the Covered Tax Agreement, the meaning given to that term under 
the tax laws of that Contracting Jurisdiction prevailing over a meaning given to the term 
under other laws of that Contracting Jurisdiction. Where this rule is present in a Covered 
Tax Agreement, it would apply for purposes of determining the meaning of undefined terms 
in the Convention, unless the context requires an alternative interpretation.  
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Part II. – Inclusion of Annexes in Covered Tax Agreements  


Article 3 – Inclusion of Annex I (The subject to tax rule) in a Covered Tax Agreement 


34. Article 3 provides that Annex I (The subject to tax rule) will be included in all 
Covered Tax Agreements and will form an integral part thereof. 


Article 4 – Inclusion of Annex II (Additions to the subject to tax rule: Taxes computed on 
an alternative basis) in a Covered Tax Agreement 


Paragraph 1 


35. Paragraph 1 requires a Party to notify the Depositary of whether it applies a tax 
calculated other than on a net income basis that is covered under subparagraph b) of 
paragraph 5 of Article 1 in Annex I (The subject to tax rule, Meaning of “tax rate”) and if so, 
the name of the tax and relevant legal references. 


Paragraph 2 


36. Paragraph 2 provides that where one Contracting Jurisdiction to a Covered Tax 
Agreement has made a notification under paragraph 1, Annex II (Additions to the subject 
to tax rule: Taxes computed on an alternative basis) will be included in that Covered Tax 
Agreement, in addition to Annex I (The subject to tax rule), and will form an integral part 
thereof.   


Article 5 – Inclusion of Annex III (Additions to the subject to tax rule: Taxes imposed at the 
point of distribution) in a Covered Tax Agreement 


Paragraph 1 


37. Paragraph 1 requires a Party to notify the Depositary of whether it does not impose 
corporate income tax on items of covered income when that income is earned, but instead 
imposes tax only at the point of profit distribution and if so, the name of the tax and relevant 
legal references. 


Paragraph 2  


38. Paragraph 2 provides that where one Contracting Jurisdiction to a Covered Tax 
Agreement has made a notification under paragraph 1, Annex III (Additions to the subject 
to tax rule: Taxes imposed at the point of distribution) will be included in that Covered Tax 
Agreement, in addition to Annex I (The subject to tax rule), and will form an integral part 
thereof.   


Article 6 – Inclusion of Annex IV (Additions to the subject to tax rule: Recognised pension 
fund) in a Covered Tax Agreement 


Paragraph 1 


39. Paragraph 1 provides that a Party may choose to include the definition of the term 
“recognised pension fund” in Annex IV (Additions to the subject to tax rule: Recognised 
pension fund ) for the purposes of applying subparagraph c) of paragraph 8 of Article 1 in 
Annex I (The subject to tax rule, Exclusions).   


Paragraph 2 


40. Paragraph 2 requires each Party that chooses to include the definition of the term 
“recognised pension fund” in Annex IV (Additions to the subject to tax rule: Recognised 
pension fund) to notify the Depositary of its choice and that such notification must also 
include the list of its Covered Tax Agreements in which that Party chooses to include such 
a definition. 
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41. Circumstances in which a Party might wish to choose to include the definition of the 
term “recognised pension fund” in Annex IV (Recognised pension fund) for the purposes of 
applying subparagraph c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, 
Exclusions) in a Covered Tax Agreement include: when a Covered Tax Agreement does 
not include a definition of the term “recognised pension fund”; or when a Covered Tax 
Agreement includes such a definition of a term that means an entity, or a scheme, or an 
arrangement, that is established and operated to administer or provide retirement benefits 
and ancillary or incidental benefits to individuals and that is regulated as such by a 
jurisdiction or one of its political subdivisions or local authorities when that existing definition 
differs from the definition of the term “recognised pension fund” in paragraph 2 of Article 1 
in Annex IV (Additions to the subject to tax rule: Recognised pension fund). 


Paragraph 3 


42. Paragraph 3 provides that where one Contracting Jurisdiction to a Covered Tax 
Agreement has made a notification under paragraph 2, Annex IV (Additions to the subject 
to tax rule: Recognised pension fund) will be included in that Covered Tax Agreement, in 
addition to Annex I (The subject to tax rule), and will form an integral part thereof.   


43. Where Annex IV (Additions to the subject to tax rule: Recognised pension fund) is 
included in a Covered Tax Agreement, it will be used by both Contracting Jurisdictions to 
that Covered Tax Agreement for the purposes of applying subparagraph c) of paragraph 8 
of Article 1 in Annex I (The subject to tax rule, Exclusions) in that Covered Tax Agreement. 


Article 7 – Inclusion of Annex V (Additions to the subject to tax rule: Circuit-breaker 
provision) in a Covered Tax Agreement 


Paragraph 1 


44. Paragraph 1 provides that a Party may choose to include Annex V (Additions to the 
subject to tax rule: Circuit-breaker provision) in its Covered Tax Agreements and that this 
choice would apply to all of that Party’s Covered Tax Agreements.      


Paragraph 2 


45. Paragraph 2 requires each Party that chooses to include Annex V (Additions to the 
subject to tax rule: Circuit-breaker provision) in its Covered Tax Agreement to notify the 
Depositary of its choice. 


Paragraph 3 


46. Paragraph 3 provides that where one Contracting Jurisdiction to a Covered Tax 
Agreement has made a notification under paragraph 2, Annex V (Additions to the subject 
to tax rule: Circuit-breaker provision) will be included in that Covered Tax Agreement, in 
addition to Annex I (The subject to tax rule), and will form an integral part thereof.   
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Part III. – Final provisions 


Article 8 – Signature and Ratification, Acceptance or Approval 


Paragraph 1  


47. Paragraph 1 provides that the Convention will be open for signature as of 2 October 
2023. It goes on to provide that the Convention is open for signature by all States.  


Paragraph 2  


48. Paragraph 2 provides that signature of the Convention shall be followed by 
ratification, acceptance or approval. The appropriate term will depend on domestic legal 
requirements. Once the domestic procedures have been completed, an instrument of 
ratification, acceptance or approval must be deposited with the Depositary and this is the 
event which triggers the rule for the entry into force of the Convention pursuant to Article 
11 of the Convention. 


Article 9 – Reservations 


49.  Article 9 provides that no reservation may be made to the Convention.  


Article 10 - Notifications 


Timing of Notifications 


50. Paragraphs 1, 3 and 4 set out the timing for making notifications under the 
Convention. Essentially, the Convention requires that a provisional list of notifications be 
provided to the Depositary at the time of signature and that a final list of notifications, 
subject to subsequent changes to that list which are explicitly authorised by the provisions 
of Article 10(5) of the Convention, be provided to the Depositary at the time of the deposit 
of the instrument of ratification, acceptance or approval. At the same time, the Convention 
allows for the possibility that a final list of notifications, subject to subsequent changes to 
that list which are explicitly authorised by the provisions of Article 10(5) of the Convention, 
can be provided to the Depositary at the time of signature (in such cases, the document 
containing the notifications must explicitly specify that it is to be considered final). 


Paragraph 1 


51. Paragraph 1 provides that notifications made pursuant to certain provisions in the 
Convention shall be made either at the time of signature or when depositing the instrument 
of ratification, acceptance or approval. This general rule applies subject to Article 10(5) (the 
possibility to extend the list of agreements notified under Article 2(1)(a)(ii) and to make any 
additional notifications that may be required in respect of the newly added agreements as 
well as to make new notifications if a newly added agreement is the first inclusion in the list 
of a tax agreement entered into by or on behalf of a jurisdiction or territory for whose 
international relations the Party is responsible); and Article 12(8) (the notifications required 
when a Party makes a notification pursuant to Article 12(6) on entry into effect in order to 
allow for the completion of its internal procedures for that purpose).  


52. Paragraph 1 sets out an exhaustive list of the required notifications by reference to 
the provision in which they are set out. These include notifications related to the inclusion 
of Annexes and the notification pursuant to Article 12(6).  


Paragraph 2 


53. Paragraph 2 requires a Party which has included, in its list of Covered Tax 
Agreements pursuant to Article 2(1)(a)(ii) of the Convention, one or more tax agreements 
entered into by or on behalf of a jurisdiction or territory for whose international relations it 
is responsible pursuant to Article 2(1)(a)(i)(B) of the Convention, to deposit a separate list 
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of notifications for that jurisdiction or territory. The notifications of that Party, or made by 
that Party in respect of Covered Tax Agreements entered into by or on behalf of a 
jurisdiction or territory for whose international relations that Party is responsible, can be 
different. This separate list of notifications will apply to all agreements entered into by or on 
behalf of that jurisdiction or territory which are covered by the Convention. 


54. The word “territory” is used in addition to “jurisdiction” in order to capture the various 
terms used to refer to non-State entities for whose international relations a State is 
responsible. The words “by or on behalf of” are also intended to capture the various ways 
in which a tax agreement may be concluded in respect of a non-State jurisdiction or 
territory. In certain cases, the tax agreement may be entered into by the jurisdiction or 
territory itself while, in other cases, the State which is responsible for the international 
relations of the jurisdiction or territory may enter into the tax agreement on its behalf. In 
both situations, the State Party responsible for the international relations of the jurisdiction 
or territory shall provide a list of notifications in respect of that jurisdiction or territory, which 
may be different from the State Party’s own list of notifications.  


55. Notifications to be applied in respect of the jurisdiction or territory shall apply to all 
tax agreements which are concluded by that jurisdiction or territory and which are or later 
become Covered Tax Agreements, including agreements which are added in the future 
pursuant to Article 10(5) of the Convention.   


56. The deposit by a Party of the list of notifications in respect of a jurisdiction or territory 
pursuant to Article 10(2) shall take place either: (i) at the same time as the deposit of the 
list of notifications of the relevant Party if one or more tax agreements of the jurisdiction or 
territory are included in the Party’s initial list of tax agreements pursuant to Article 2(1)(a)(ii); 
or (ii) at the same time as the notification of an extension of the list of agreements pursuant 
to Article 10(5) of the Convention if that extension includes for the first time a tax agreement 
entered into by the jurisdiction or territory. 


Paragraph 3 


57. Paragraph 3 provides that if notifications are made at the time of signature, they 
shall be confirmed upon deposit of the instrument of ratification, acceptance or approval 
since this is the moment at which consent to be bound by the Convention is expressed 
following the completion of domestic procedures. At the time of the deposit of the 
instrument of ratification, acceptance or approval, changes may be made to the list of 
notifications including the addition or deletion of notifications or the modification of 
notifications made at the time of signature.  


58. Paragraph 3 provides for an exception in a case in which a Party explicitly specifies 
that the list of notifications it makes at the time of signature is to be considered definitive. 
In such cases, no confirmation of the notifications would be required upon deposit of the 
instrument of ratification, acceptance or approval. The definitive nature of notifications 
made upon signature is, however, subject to the provisions of: Article 10(5) (the possibility 
to extend the list of agreements notified under Article 2(1)(a)(ii) and to make any additional 
notifications that may be required in respect of the newly added agreements as well as to 
make new notifications if a newly added agreement is the first inclusion in the list of a tax 
agreement entered into by or on behalf of a jurisdiction or territory for whose international 
relations the Party is responsible); and Article 12(8) (the notifications required when a Party 
makes a notification pursuant to Article 12(6) on entry into effect in order to allow for the 
completion of its internal procedures for that purpose). 


Paragraph 4 


59. Paragraph 4 provides that if notifications are not made at the time of signature, a 
provisional list of expected notifications shall be provided to the Depositary at that time. 
This provisional list is for transparency purposes only and is intended to give other 
Signatories a preliminary indication of the Signatory’s intended position. This takes account 
of the nature of the Convention which will operate to amend existing bilateral relationships. 
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Accordingly, provisional indications of intended positions are important to allow an 
understanding of the likely amendments to an existing tax agreement and to facilitate 
domestic ratification procedures as well as to prepare for the implementation of the 
amendments made by the Convention. The provisional list of expected notifications under 
Article 10(4) does not restrict the ability of that Signatory to submit a modified list of 
notifications upon deposit of the instrument of ratification, acceptance or approval.  


Paragraph 5 


60. Paragraph 5 provides that the list of agreements notified under Article 2(1)(a)(ii) 
may be extended at any time by means of a notification addressed to the Depositary.  


61. The Party must specify any additional notifications that are required under Article 
10(1)(b) through (d) to reflect the inclusion of the additional agreements.   


62. In addition, as noted above, if the extension results for the first time in the inclusion 
of a tax agreement entered into by or on behalf of a jurisdiction or territory for whose 
international relations a Party is responsible, the Party shall specify at that time any 
notifications that would apply to Covered Tax Agreements entered into by or on behalf of 
that jurisdiction or territory. 


63. Finally, paragraph 5 provides that, on the date on which a newly added agreement 
becomes a Covered Tax Agreement under the Convention, the provisions on entry into 
effect in Article 12 will govern the date on which the Convention will have effect. 


Paragraph 6 


64. Paragraph 6 provides that the competent authorities of Contracting Jurisdictions to 
a Covered Tax Agreement shall notify each other in writing of any provisions in the Covered 
Tax Agreement that may interact with the STTR and that are described in Annex I (The 
subject to tax rule). Those include the provisions described in: 


• paragraph 1 of Article 1 in Annex I (The subject to tax rule, Taxing right in source 
Jurisdiction where covered income taxed at below minimum rate);  


• subparagraph a) of paragraph 4 of Article 1 in Annex I (The subject to tax rule, 
Covered income);  


• subparagraph c) of paragraph 4 of Article 1 in Annex I (The subject to tax rule, 
Covered income); 


• subparagraph b) of paragraph 6 of Article 1 in Annex I (The subject to tax rule, 
Preferential adjustment); 


• subparagraph b) of paragraph 13 of Article 1 in Annex I (The subject to tax rule, 
Application to permanent establishment in source Jurisdiction); and 


• paragraph 15 of Article 1 in Annex I (The subject to tax rule, Elimination of double 
taxation).    


Paragraph 7 


65. Paragraph 7 provides that the competent authority of a Contracting Jurisdiction to 
a Covered Tax Agreement shall notify the competent authority of the other Contracting 
Jurisdiction in writing where the first-mentioned Contracting Jurisdiction satisfies the 
condition for the lower threshold to apply in accordance with paragraph 12 of Article 1 in 
Annex I (The subject to tax rule, Materiality threshold).  
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Article 11 – Entry into Force  


Paragraph 1 


66. Paragraph 1 provides that the Convention will enter into force on the first day of the 
month following the expiration of a period of three calendar months beginning on the date 
of deposit of the second instrument of ratification, acceptance or approval. As of that date, 
the two Signatories which have deposited their instruments of ratification, acceptance or 
approval to the Convention will become Parties and be bound by the Convention.  


67. In a case where the date of deposit of the second instrument of ratification, 
acceptance or approval takes place on the first day of a month, “the first day of the month 
following the expiration of a period of three calendar months beginning on the date of 
deposit” will be four months after the deposit of the instrument or instruments of ratification, 
acceptance or approval. For example, if the second instrument of ratification, acceptance 
or approval is deposited on 1 March 2024, the Convention will enter into force on 1 July 
2024. 


Paragraph 2 


68. Paragraph 2 provides that for each Signatory ratifying, accepting or approving the 
Convention after the deposit of the second instrument of ratification, acceptance or 
approval, the Convention shall enter into force for that State or jurisdiction on the first day 
of the month following the expiration of a period of three calendar months after the date of 
the deposit by such State or jurisdiction of its instrument of ratification, acceptance or 
approval. As of this date, such State or jurisdiction will be bound by the Convention and its 
Covered Tax Agreements will be modified with effect from the date set out in Article 12. 


69. In a case where the date of deposit of the instrument of ratification, acceptance or 
approval takes place on the first day of a month, the Convention will enter into force for that 
Signatory four months later as described with respect to Article 11(1). 


Article 12 – Entry into Effect 


70. Article 12 sets out when the provisions of the Convention shall have effect.   


Paragraph 1 


71. Paragraph 1 provides that, subject to the other paragraphs in Article 12, the 
provisions in the Convention take effect with respect to a Covered Tax Agreement on or 
after the latest of the dates on which the Convention enters into force for the Contracting 
Jurisdictions to that Covered Tax Agreement. 


Paragraph 2 


72. Paragraph 2 provides that the provisions in Annex I (The subject to tax rule) have 
effect in each Contracting Jurisdiction with respect to a Covered Tax Agreement for taxes 
levied in accordance with Annex I (The subject to tax rule) by a Contracting Jurisdiction, on 
or after the first day of a fiscal year beginning on or after the expiration of a period of six 
calendar months from the latest of the dates on which the STTR MLI enters into force for 
the Contracting Jurisdictions to that Covered Tax Agreement. 


73. Under paragraph 2, Annex I (The subject to tax rule) can only have effect on the 
first day of a fiscal year. This is consistent with the approach to administration of the STTR 
in paragraph 14 of Article 1 in Annex I (The subject to tax rule, Administration) under which 
tax under the STTR is assessed and levied only following the end of a fiscal year. 


Paragraph 3 


74. Paragraph 3 provides that the provisions in Annex II (Additions to the subject to tax 
rule: Taxes computed on an alternative basis), Annex III (Additions to the subject to tax 
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rule: Taxes imposed at the point of distribution), Annex IV (Additions to the subject to tax 
rule: Recognised pension fund), and Annex V (Additions to the subject to tax rule: Circuit-
breaker provision) have effect with respect to a Covered Tax Agreement on or after the 
date on which the provisions in Annex I (The subject to tax rule) have effect for that Covered 
Tax Agreement. 


Paragraph 4 


75. Paragraph 4 provides for the entry into effect in each Contracting Jurisdiction of the 
Convention’s provisions for Covered Tax Agreements which result from an extension 
pursuant to Article 10(5) of the list of agreements notified under Article 2(1)(a)(ii). The time 
period starts running as of the date of the communication by the Depositary of the 
notification of the extension of the list of agreements, rather than from the latest of the dates 
of the entry into force of the Convention for each of the Contracting Jurisdictions to the 
Covered Tax Agreement.  


Paragraph 5 


76. Paragraph 5 provides that a Party may choose to delay the entry into effect of the 
provisions of the Convention and thus the amendments of Covered Tax Agreements until 
that Party has completed its internal procedures for this purpose. In such cases, the rule 
on entry into effect set out in Article 12(2) and (5) would apply as from the date that is 30 
days after the Depositary has received a notification from each notifying Party that it has 
completed its internal procedures with respect to a specific Covered Tax Agreement. If 
more than one Contracting Jurisdiction to a Covered Tax Agreement makes this 
notification, the trigger date for the rule on entry into effect would be 30 days after the 
Depositary has received a notification from the last notifying Contracting Jurisdiction that it 
has completed its internal procedures with respect to that Covered Tax Agreement.  


77. Mechanically, this is achieved by replacing specific sections of paragraphs 2 and 5 
such that the date from which the entry into effect of the Convention is calculated is modified 
to be the date 30 days after the date of receipt by the Depositary of the latest notification 
by each Contracting Jurisdiction making the notification that it has completed its internal 
procedures for the entry into effect of the provisions of the Convention with respect to that 
specific Covered Tax Agreement.  


78. Such a notification with respect to the entry into effect of the provisions of the 
Convention, would be required from a notifying Party with respect to each Covered Tax 
Agreement.  


79. An additional delay of 30 days between such notification and the entry into effect is 
provided for practical reasons, to avoid the risk that the implementation of provisions could 
be required without sufficient notice. 


Paragraph 6 


80. Paragraph 6 provides that each Party that chooses to apply paragraph 5 to its 
Covered Tax Agreement shall notify the Depositary of its choice and that such a notification 
shall cover all of its Covered Tax Agreements. 


Paragraph 7 


81. Paragraph 7 provides that where at least one Contracting Jurisdiction to a Covered 
Tax Agreement has made a notification under paragraph 6, paragraph 5 shall apply to that 
Covered Tax Agreement for both Contracting Jurisdictions. As such, if any Contracting 
Jurisdiction to a Covered Tax Agreement makes the notification in paragraph 6, the 
modified timelines for entry into effect will apply to all Contracting Jurisdictions to the 
Covered Tax Agreement. 
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Paragraph 8 


82. Paragraph 8 provides that the Party which made the notification under paragraph 
6 shall notify the confirmation of the completion of its internal procedures simultaneously to 
the Depositary and the other Contracting Jurisdiction to the Covered Tax Agreement to 
which the notification relates. This is important in order to provide the other Contracting 
Jurisdiction with notice as early as possible as to when the timelines for entry into effect 
will start running with respect to the Covered Tax Agreement.  


Article 13 – Depositary 


Paragraph 1 


83. Paragraph 1 provides that the Secretary-General of the Organisation for Economic 
Co-operation and Development is the Depositary of the Convention. 


Paragraph 2 


84. Paragraph 2 sets out a non-exhaustive list of the acts, notifications or 
communications in relation to the Convention of which the Depositary will notify all Parties 
and Signatories. The Depositary must notify the Parties and Signatories within one 
calendar month of the act, notification or communication. 


Paragraph 3 


85. Paragraph 3 provides that the Depositary shall maintain publicly available lists of 
Covered Tax Agreements and notifications made by Parties. 


 


Article 14 – Authentic Texts and Translation into Other Languages 


Paragraph 1 


86. Paragraph 1 provides that the Convention is authenticated in English and French, 
the text being equally authoritative in each language. It further clarifies that the original texts 
of the Convention in both languages must be deposited with the Secretary-General of the 
Organisation for Economic Co-operation and Development.  


Paragraph 2 


87. Paragraph 2 provides that the Contracting Jurisdictions to a Covered Tax 
Agreement may agree on translations of Annexes I to V into languages other than English 
and French for purposes of including these Annexes in their Covered Tax Agreements, 
which may be authenticated by the Contracting Jurisdictions to the Covered Tax Agreement 
in those other languages.  
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Annex I. – Subject to tax rule  


Article 1 – The subject to tax rule 


88. Article 1 (The subject to tax rule) is based on the model treaty provision included in 
Chapter I of the STTR Report, and explained in the commentary included in that Report, 
together with provisions based on the provisions included in Chapter II of that Report 
governing the interaction between the STTR model treaty provision and the elimination of 
double taxation provisions contained in Covered Tax Agreements.  


Paragraph 1 – Taxing right in source Jurisdiction where covered income taxed at below 
minimum rate 


89. Paragraph 1 is based on paragraph 1 of the model treaty provision included in the 
STTR Report (“the model provision”), which reads as follows: 


Where in accordance with the provisions of Articles 7, 11, 12 and 21 the tax 
that may be charged in a Contracting State on an item of covered income 
arising in that State is limited, that income may, notwithstanding those 
provisions, be taxed in that State if it is subject to a tax rate below 9% in the 
Contracting State of which the person deriving that income is a resident.  


90. Changes are made in paragraph 1 to the text of paragraph 1 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 1 of the 
model provision to a “Contracting State” are replaced with references to a “contracting 
jurisdiction” and the words “the provisions of Articles 7, 11, 12 and 21” are replaced by the 
provisions in subparagraphs a) to c) of paragraph 1.  


91. Paragraph 1 of the model provision includes cross-references to Articles of the 
OECD Model Tax Convention (“OECD Model”) that limit a source Jurisdiction’s right to tax 
items of income included in paragraph 4 of the model provision (“covered income”): that is, 
Article 7 (business profits); Article 11 (interest); Article 12 (royalties); and Article 21 (other 
income).   


92. The provision in paragraph 1 reflects changes to paragraph 1 of the model provision 
to adapt it to the provisions of Covered Tax Agreements that do not precisely align with the 
OECD Model, but have the effect of limiting a Contracting Jurisdiction’s right to tax items 
of covered income. The relevant provisions of a Covered Tax Agreement might not align 
with the OECD Model because, for example: although otherwise conforming to the 
equivalent OECD Model provision, they have divergent article numbering; or they are 
based on provisions in the United Nations Model Tax Convention between Developed and 
Developing Countries (“UN Model”), such as Article 12A of the UN Model. The provision in 
paragraph 1 therefore uses descriptive language to identify those provisions. 


93. Subparagraph a) of paragraph 1 describes provisions of a Covered Tax Agreement 
that condition a Contracting Jurisdiction’s right to tax the profits of an enterprise of the other 
Contracting Jurisdiction upon that enterprise carrying on business in the first-mentioned 
Jurisdiction through a permanent establishment situated therein. This will include 
provisions equivalent to Article 7 of the OECD and UN Models.  


94. Subparagraph b) of paragraph 1 describes provisions of a Covered Tax Agreement 
that apply to interest, royalties, or income from the provision of services arising in a 
Contracting Jurisdiction and either: allocate an exclusive taxing right over such income to 
the other Contracting Jurisdiction; or limit the rate at which such income may be taxed in 
the Jurisdiction the income arises. This will include provisions equivalent to Article 11 of 
the OECD and UN Models, Article 12 of the OECD Model, and Articles 12 and 12A of the 
UN Model. It does not include provisions equivalent to Article 8 of the OECD and UN 
Models, which allocate an exclusive taxing right to a Contracting Jurisdiction in respect of 
the profits of an enterprise from the operation of ships or aircraft in international traffic. 
Paragraph 1 of the model provision provides an exhaustive list of the provisions limiting a 
Contracting Jurisdiction’s right to tax covered income that are relevant for the purposes of 
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applying the STTR and does not include Article 8 of the OECD Model. Paragraph 1 of 
Article 1 in Annex I (The subject to tax rule, Taxing right in source Jurisdiction where 
covered income taxed at below minimum rate) is designed to produce the same effect when 
Annex I (The subject to tax rule) is included in a Covered Tax Agreement. 


95. Subparagraph c) of paragraph 1 describes provisions of a Covered Tax Agreement 
that: apply to items of income not otherwise dealt with in the Covered Tax Agreement 
because the income does not have a classification specifically addressed in the provisions 
of that Covered Tax Agreement that allocate taxing rights over specific classes of income; 
and that either provide that such income is taxable only in the Contracting Jurisdiction of 
which the person deriving the income is a resident, or limit the rate at which the other 
Contracting Jurisdiction may tax such income. This includes provisions equivalent to Article 
21 of the OECD Model. 


Paragraph 2 – Source jurisdiction taxing right limited to a specified rate 


96. Paragraph 2 is based on paragraph 2 of the model provision, which reads as 
follows: 


However, the tax charged in accordance with paragraph 1 in the Contracting 
State in which the item of covered income arises shall not exceed the 
specified rate multiplied by the gross amount of the covered income. For the 
purposes of this Article, and subject to the second sentence of paragraph 3, 
the specified rate is equal to the difference between 9% and the tax rate 
determined in accordance with paragraph 5, on that item of covered income 
in the Contracting State of which the person deriving that income is a 
resident.   


97. Changes are made in paragraph 2 to the text of paragraph 2 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 2 of the 
model provision to a “Contracting State” are replaced with references to a “contracting 
jurisdiction”.     


Paragraph 3 – Interaction with other Articles 


98. Paragraph 3 is based on paragraph 3 of the model provision, which reads as 
follows:  


The provisions of paragraphs 1 and 2 shall not apply where the gross amount 
of the item of covered income may be taxed, in accordance with any other 
provision of this Convention, in the Contracting State in which it arises at a 
rate equal to or greater than the specified rate, as determined in accordance 
with paragraph 2. Where, in accordance with any other provision of this 
Convention, the gross amount of the item of covered income may be taxed in 
the Contracting State in which it arises at a rate that is lower than the 
specified rate, as determined in accordance with paragraph 2, that other 
provision shall continue to apply and the specified rate shall be reduced by 
deducting such lower rate.  


99. Changes are made in paragraph 3 to the text of paragraph 3 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 3 of the 
model provision to “this Convention” are replaced with references to “this agreement” and 
references in paragraph 3 of the model provision to a “Contracting State” are replaced with 
references to a “contracting jurisdiction”. 


Paragraph 4 – Covered income 


100. Paragraph 4 is based on the model provision, which reads as follows: 


For the purposes of this Article:  


a) the term “covered income” means:  
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(i) interest, as defined in paragraph 3 of Article 11 (but omitting the words 
“as used in this Article”); 


(ii) royalties, as defined in paragraph 2 of Article 12 (but omitting the words 
“as used in this Article”); 


(iii) payments made in consideration for the use of, or the right to use, 
distribution rights in respect of a product or service;  


(iv) insurance and reinsurance premiums; 


(v) fees to provide a financial guarantee, or other financing fees;  


(vi) rent or any other payment for the use of, or the right to use, industrial, 
commercial or scientific equipment; or 


(vii) any income received in consideration for the provision of services.  


 


b) Notwithstanding the provisions of subparagraph a), the term “covered 
income” does not include:  


(i) rent or any other payment for the use of, or the right to use, a ship to be 
used for the transportation of passengers or cargo in international traffic 
on a bare boat charter basis; or 


(ii) items of income derived by a person whose tax liability in respect of that 
income, under the laws of a Contracting State, is determined by reference 
to the tonnage of a ship. 


c) Paragraph 5 of Article 11 shall apply to determine whether interest within 
subdivision (i) of subparagraph a) is deemed to arise in a Contracting State. 
In all other cases, an item of covered income falling within subdivisions (ii) 
to (vii) of subparagraph a) shall be deemed to arise in a Contracting State 
when the payer is a resident of that State. Where, however, the person paying 
the item of covered income, whether he is a resident of a Contracting State 
or not, has in a Contracting State a permanent establishment in connection 
with which the liability to pay the item of covered income was incurred, and 
such item of covered income is borne by such permanent establishment, 
then such item of covered income shall be deemed to arise in the State in 
which the permanent establishment is situated. 


101. Changes are made in paragraph 4 to the text of paragraph 4 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 4 of the 
model provision to a “Contracting State” and “that State” are replaced with references to a 
“contracting jurisdiction” and “that jurisdiction”; subdivisions (i) and (ii) of subparagraph a) 
of paragraph 4 of the model provision are modified to replace cross-references to specific 
Articles of the OECD Model with descriptive references to provisions of the Covered Tax 
Agreement; subparagraph c) of paragraph 4 of the model provision is modified to apply 
existing sourcing rules in the Covered Tax Agreement; and subparagraph d) is added to 
paragraph 4 to provide a sourcing rule where the Covered Tax Agreement does not include 
such a rule for an item of covered income.  


102. Subdivision (i) of subparagraph a) of paragraph 4 of the model provision includes 
a cross-reference to paragraph 3 of Article 11 of the OECD Model. That provision defines 
the term “interest”. The parenthetical language in subdivision (i) of the model provision then 
modifies that definition by providing that the words “as used in this Article” are omitted when 
applying it for the purposes of the model provision. The changes made in subdivision (i) of 
subparagraph a) of paragraph 4 replace that cross-reference to paragraph 3 of Article 11 
of the OECD Model with a descriptive reference to the provisions of a Covered Tax 
Agreement that allocate taxing rights over interest, and apply for the purposes of Article 1 
in Annex I (The subject to tax rule) the definition of interest used in the described provisions 
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of the Covered Tax Agreement. The parenthetical language in subdivision (i) is changed to 
omit the words “as used in this Article” only if those words are used in the definition of 
“interest” used in the described provision of the Covered Tax Agreement. 


103. Subdivision (ii) of subparagraph a) of paragraph 4 of the model provision includes 
a cross-reference to paragraph 2 of Article 12 of the OECD Model. That provision defines 
the term “royalties”. The parenthetical language in subdivision (ii) of the model provision 
then modifies that definition by providing that the words “as used in this Article” are omitted 
when applying it for the purposes of the model provision. The changes made to subdivision 
(ii) of subparagraph a) of paragraph 4 replace that cross-reference to paragraph 2 of Article 
12 of the OECD Model with a descriptive reference to the provisions of a Covered Tax 
Agreement that allocate taxing rights over royalties, and apply for the purposes of Article 1 
in Annex I (The subject to tax rule) the definition of royalties used in the described 
provisions of the Covered Tax Agreement. The parenthetical language in subdivision (ii) is 
changed to omit the words “as used in this Article” only if those words are used in the 
definition of “royalties” used in the described provision of the Covered Tax Agreement. 


104. The effect of the changes to subdivisions (i) and (ii) of subparagraph a) of 
paragraph 4 is to use, for the purposes of Article 1 in Annex I (The subject to tax rule), the 
existing definitions of “interest” and “royalties” used in a Covered Tax Agreement. 


105. The first sentence of subparagraph c) of paragraph 4 of the model provision 
includes a cross-reference to paragraph 5 of Article 11 of the OECD Model. That provision 
provides a sourcing rule for interest income. The remainder of subparagraph c) of 
paragraph 4 of the model provision provides a sourcing rule for all other items of covered 
income. This approach is taken in the model provision because, under the OECD Model, 
only Article 11 (interest) includes a sourcing rule. The changes made in subparagraph c) 
of paragraph 4 replace the reference to paragraph 5 of Article 11 of the OECD Model, and 
the sourcing rule provided by subparagraph c) of paragraph 4 of the model provision, with 
a provision that describes sourcing rules included in provisions of a Covered Tax 
Agreement that correspond to the provisions described in paragraph 1; and apply those 
sourcing rules for the purposes of Article 1 in Annex I (The subject to tax rule). The effect 
of this change is to apply the existing sourcing rules in a Covered Tax Agreement, to the 
extent that there are such rules in a Covered Tax Agreement and they are applicable to 
items of covered income.     


106. Paragraph 4 of the model provision does not include subparagraph d) of paragraph 
4. Subparagraph d) of paragraph 4 serves a similar function to the second and third 
sentences of subparagraph c) of paragraph 4 of the model provision, but adapted to the 
provisions of a Covered Tax Agreement. Subparagraph d) of paragraph 4 applies where a 
Covered Tax Agreement does not include a sourcing rule described in subparagraph c) 
that applies to an item of covered income and, in that case, provides such a sourcing rule 
for the purposes of Article 1 in Annex I (The subject to tax rule). The sourcing rule provided 
by subparagraph d) of paragraph 4 in those cases is aligned with the sourcing rule provided 
by the second and third sentence of subparagraph c) of paragraph 4 of the model provision. 


Paragraph 5 – Meaning of “tax rate”  


107. Paragraph 5 is based on paragraph 5 of the model provision, which reads as 
follows: 


For the purposes of this Article:  


a) the tax rate on an item of covered income in the Contracting State of which 
the person deriving that income is a resident is the statutory rate of tax 
applicable in that State on such income; however, where that person benefits 
from a preferential adjustment in respect of such income in that State, the tax 
rate shall be determined after taking into account the effect of that 
preferential adjustment; 
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b) the taxes to be taken into account for the purposes of the tax rate 
determination are the taxes covered under Article 2 and any tax on net 
income (“relevant taxes”); and 


c) the competent authorities of the Contracting States shall, so far as it is 
relevant for the application of this Article, notify each other in writing of: 


(i) the statutory rate (or any changes to those rates) applicable to residents 
of that Contracting State with respect to items of covered income; and 


(ii) the provisions of their taxation law (or any changes to those provisions) 
that apply to items of covered income of residents of that Contracting 
State and may result in a preferential adjustment. 


108. Changes are made in paragraph 5 to the text of paragraph 5 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 5 of the 
model provision to a “Contracting State” and “that State” are replaced with references to a 
“contracting jurisdiction” and “that jurisdiction”; and subparagraph b) includes a reference 
to “this agreement” in place of the reference in the model provision to “Article 2”. This last 
change reflects the fact that Annex I (The subject to tax rule) will be included in a Covered 
Tax Agreement which will include provisions determining the taxes to which it applies; the 
replaced reference to “Article 2” in the model provision, in contrast, is to Article 2 of the 
OECD Model. 


Paragraph 6 – Preferential adjustment 


109. Paragraph 6 is based on paragraph 6 of the model provision, which reads as 
follows: 


a) For the purposes of this Article, a preferential adjustment in respect of an 
item of covered income means a permanent reduction in the amount of the 
covered income subject to tax, or the tax payable on that income, in the 
Contracting State of which the person deriving the covered income is a 
resident, in the form of: 


(i) a full or partial exemption or exclusion from income; 


(ii) a deduction from the tax base that is computed on the basis of the 
amount of income and without regard to any corresponding payment or 
obligation to make a payment; or 


(iii) a tax credit, excluding a credit for foreign taxes paid on the income, that 
is computed on the basis of the amount of income or tax on such income; 


that is directly linked to the item of covered income or that arises under a 
regime that provides a tax preference for income from geographically mobile 
activities.  


b) For the purposes of this paragraph:  


(i) no account shall be taken of any obligation to provide a[n] [exemption or] 
credit under the provisions of Article [23 A] [23 B]; and 


(ii) the term “permanent reduction” means a reduction that is not expected 
to reverse over time. However, a permanent reduction shall also be 
deemed to arise where the person deriving an item of covered income 
has control over the point at which that income is recognised for tax 
purposes in the Contracting State of which that person is a resident and 
that income is not recognised for tax purposes in that State within three 
years following the end of the fiscal year in which that income arises. 


110. Changes are made in paragraph 6 to the text of paragraph 6 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 6 of the 
model provision to a “Contracting State” and “State” are replaced with references to a 
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“contracting jurisdiction” and “jurisdiction”; and subdivision (i) of subparagraph b) of 
paragraph 6 of the model provision is modified to replace cross-references Article 23 A and 
23 B of the OECD Model with descriptive references to provisions of the Covered Tax 
Agreement. 


111. Subdivision (i) of subparagraph b) of paragraph 6 of the model provision includes 
alternative cross-references to Article 23 A and 23 B of the OECD Model. The changes 
made in subdivision (i) of subparagraph b) of paragraph 6 replace those cross-references 
with descriptive references to the provisions of a Covered Tax Agreement (referred to as 
“this agreement”) to eliminate double taxation by exemption or credit. Clause (A) describes 
such provisions of a Covered Tax Agreement that require a Contracting Jurisdiction to 
eliminate double taxation by providing an exemption; and clause (B) describes such 
provisions of a Covered Tax Agreement that require a Contracting Jurisdiction to eliminate 
double taxation by providing a credit. 


Paragraph 7 – Covered income attributable to permanent establishment in third jurisdiction 


112. Paragraph 7 is based on paragraph 7 of the model provision, which reads as 
follows: 


Where:  


a) for the purposes of paragraph 1 the tax rate applicable to an item of covered 
income arising in a Contracting State and derived by an enterprise of the 
other Contracting State is below 9%; and  


b) that item of covered income is treated as attributable to a permanent 
establishment of the enterprise situated in a third jurisdiction by both the 
last-mentioned Contracting State and the third jurisdiction;  


the tax rate referred to in paragraph 5 shall be determined by reference to the 
statutory rate, and the effect of any preferential adjustment, applicable in that 
third jurisdiction to the item of covered income attributable to that permanent 
establishment (as if the references in subparagraph a) of paragraph 5 and 
paragraph 6 to the person deriving the income and its State of residence 
were, respectively, to the permanent establishment and the jurisdiction in 
which it is situated), if that rate after any preferential adjustment is higher 
than the applicable tax rate in the last-mentioned Contracting State. 


113. Changes are made in paragraph 7 to the text of paragraph 7 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References is paragraph 7 of the 
model provision to a “Contracting State” are replaced with references to “contracting 
jurisdiction”. 


Paragraph 8 – Exclusions  


114. Paragraph 8 is based on paragraph 8 of the model provision, which reads as 
follows: 


The preceding provisions of this Article shall not apply to an item of covered 
income arising in a Contracting State paid by an individual or derived by a 
resident of the other Contracting State that is: 


a) an individual; 


b) not connected to the payer;  


c) a recognised pension fund; 


d) a non-profit organisation that is established and maintained exclusively for 
religious, charitable, scientific, artistic, cultural, sporting, educational, or 
other similar purposes;  
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e) 


(i) that other State itself, or a political subdivision or local authority thereof;  


(ii) the central bank;  


(iii) an agency, mandatary or instrumentality of, or an entity or arrangement 
established or created by, a Contracting State, political subdivision or 
local authority; and 


(iv) any other person wholly or almost wholly owned directly or indirectly by 
a Contracting State, its political subdivisions or local authorities, 
agencies, mandataries or instrumentalities,  


provided, in the case of subdivisions (iii) or (iv), that their principal purpose 
is to fulfil a government function, and that they do not carry on a trade or 
business;  


f) an international organisation; 


g) a professionally managed entity or arrangement designed to invest funds 
obtained from unconnected persons primarily to generate investment 
income or to provide protection against an event, for the benefit of those 
persons provided that the entity or arrangement, or its managers, are 
regulated. A company that is subject to regulation in that other Contracting 
State as an insurance company is deemed to satisfy this subparagraph, but 
only to the extent the covered income is derived from assets held for the 
purpose of meeting policyholder liabilities; 


h) an entity or arrangement the taxation of which achieves a single level of 
taxation either in the hands of the entity or arrangement or its interest holders 
(with at most one year of deferral) provided that the entity or arrangement is 
widely held and either: 


(i) holds predominantly immovable property; or 


(ii) the entity or arrangement or its interest holders (excluding persons 
described in this paragraph) are subject to a tax rate of at least 9% in the 
Contracting State of which the entity or arrangement is a resident; or 


i) an entity or arrangement that is wholly or almost wholly owned (directly or 
indirectly), or established or created, by one or more persons, entities, or 
arrangements referred to in subparagraphs c) to h):   


(i) that is established and operated exclusively or almost exclusively to hold 
assets or manage or invest funds for the benefit of a person, entity, or 
arrangement referred to in subparagraphs c) to h) or that only carries out 
activities that are ancillary to those carried out by a person, entity, or 
arrangement referred to in subparagraphs c) to h); or 


(ii) in the case of a person, entity or arrangement referred to in subparagraph 
e), is established and operated exclusively or almost exclusively to 
conduct the activities in subdivision (i) or to conduct related investment 
activities for a person, entity or arrangement referred to in that 
subparagraph. 


115. Changes are made in paragraph 8 to the text of paragraph 8 of the model provision 
to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 8 of the 
model provision to a “Contracting State” and “State” are replaced with references to a 
“contracting jurisdiction” and “jurisdiction”. 


116. Changes are also made in subparagraph c) of paragraph 8 to the text of paragraph 
8 of the model provision to include additional references to “pension fund”, “recognised 
pension scheme” or “pension scheme”. Subparagraph c) of paragraph 8 of the model 
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provision relies on the definition of a “recognised pension fund” in subparagraph i) of 
paragraph 1 of Article 3 of the OECD Model. The additional references to “pension fund”, 
“recognised pension scheme”, or “pension scheme” adapt subparagraph c) of paragraph 8 
for inclusion in a Covered Tax Agreement that, while including a similar definition, does not 
use the precise term “recognised pension fund” but employs the alternative terminology 
“pension fund”, “recognised pension scheme”, or “pension scheme”.  


Paragraph 9 – Mark-up threshold 


117. Paragraph 9 is based on paragraph 9 of the model provision, which reads as 
follows: 


The provisions of paragraphs 1 and 2 shall not apply to covered income 
falling within subdivisions (iii) to (vii) of subparagraph a) of paragraph 4 if the 
gross amount of the item or items of covered income does not exceed an 
amount equal to the costs incurred by the person deriving the income and 
that are directly or indirectly attributable to earning the income plus a mark-
up of 8.5% on those costs. For the purposes of this paragraph: 


a) all income derived by a person under the terms of a single contractual 
arrangement during a fiscal year with respect to the same category of 
covered income and all costs incurred during the same fiscal year and that 
are directly or indirectly attributable to earning that covered income shall be 
aggregated for the purpose of determining the mark-up on costs; 


b) all income derived by a person during a fiscal year with respect to more than 
one contractual arrangement or category of covered income, and all costs 
incurred during the same fiscal year and that are directly or indirectly 
attributable to earning that covered income, shall be aggregated for the 
purpose of determining whether the mark-up on costs if, taken as a whole, 
the covered income is so interrelated that an aggregate analysis is more 
reliable;   


c) where a person deriving income described in subdivision (vii) of 
subparagraph a) of paragraph 4 incurs costs that are directly or indirectly 
attributable to earning that income and such costs include costs from 
transactions with a person that is a resident of a third jurisdiction and 
connected to the person deriving the income, the costs incurred from those 
transactions shall be disregarded to the extent that they exceed 80% of total 
costs if the connected person that is a resident of a third jurisdiction is 
subject, in respect of the income received from those transactions, to a tax 
rate below 9% in that third jurisdiction and: 


(i) the connected person provides the services directly to the person paying 
the consideration for the provision of services; or 


(ii) the connected person enters into transactions with another person 
connected to the person deriving the income and that other person is 
subject, in respect of the income derived from those transactions, to a 
tax rate below 9% in the jurisdiction of which that other person is a 
resident and that other person provides the services directly to the 
person paying the consideration of the provision of services. 


This paragraph does not apply where the item of covered income is an 
original or related payment, within the meaning of paragraph 11, in respect 
of which the conditions in subparagraphs a) to c) of paragraph 11 are met. 


118. Changes are made in paragraph 9 to ensure that the mark-up threshold applies to 
the categories of income identified in the model provision. The mark-up threshold in the 
model provision applies to income identified in subdivisions (iii) to (vii) of subparagraph a) 
of paragraph 4. This means that the mark-up threshold applies to all covered income except 
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for interest and royalties. The model provision is consistent with the structure and 
terminology used in the OECD Model and so the definitions of “interest” and “royalties” for 
the purpose of the model provision are those in Articles 11 and 12 of the OECD Model.  


119. However, Covered Tax Agreements may contain definitions of “interest” and 
“royalties” that do not follow the definitions in Articles 11 and 12 of the OECD Model. It is 
possible that items of covered income described in subdivisions (iii) to (vii) of subparagraph 
a) of paragraph 4 of the model provisions may be included in the definition of “interest” and 
“royalties” in a Covered Tax Agreement. If that were the case, the mark-up threshold would 
not apply as intended in the model provision.  


120. To ensure the mark-up threshold applies as intended, paragraph 9 describes in full 
the income to which the mark-up threshold applies, rather than following paragraph 9 of 
the model provision which cross-references to the relevant categories of covered income 
in subparagraph a) of paragraph 4. The result is that the mark-up threshold applies to that 
income regardless of whether it is defined as “interest” or “royalties” in the Covered Tax 
Agreement. For example, paragraph 9 means that the mark-up threshold applies to income 
received in consideration of the provision of services even if such income is defined as a 
royalty in the Covered Tax Agreement. 


Paragraph 10 – Connected persons 


121. Paragraph 10 is based on paragraph 10 of the model provision, which reads as 
follows: 


For the purposes of this Article, a person shall be considered to be connected 
to another person if, based on all the relevant facts and circumstances, one 
has control of the other or both are under the control of the same person or 
persons. In any case, a person shall be considered to be connected to 
another person if: 


a) one possesses directly or indirectly more than 50 per cent of the beneficial 
interest in the other (or, in the case of a company, more than 50 per cent of 
the aggregate vote and value of the company’s shares or of the beneficial 
equity interest in the company); or 


b) another person possesses directly or indirectly more than 50 per cent of the 
beneficial interest (or, in the case of a company, more than 50 per cent of the 
aggregate vote and value of the company’s shares or of the beneficial equity 
interest in the company) in each person. 


122. No changes are made in paragraph 10 to the text of paragraph 10 of the model 
provision. 


Paragraph 11 – Connected persons targeted anti-avoidance rule 


123. Paragraph 11 is based on paragraph 11 of the model provision, which reads as 
follows: 


Where: 


a) a payment of an item of covered income arising in a Contracting State (“the 
original payment”) is made by a person other than an individual to a resident 
of either Contracting State (the “intermediary”); and 


b) the intermediary at any time during a 365 day period that includes the day of 
the original payment pays, directly or indirectly, an amount equal to all or 
substantially all of the original payment, in the form of payments (“related 
payments”):  


(i) to a person or persons (the “connected payee”), other than a person 
described in paragraph 8, that is connected to the person making the 
original payment;  
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(ii) the connected payee is subject, in respect of the related payments, to a 
tax rate below 9% in the State of which it is a resident and a statutory rate 
of tax in the State of which the intermediary is a resident (taking into 
account of any reduction in that rate by virtue of a double taxation 
convention) (“intermediary tax rate”) that is also below 9%; and 


(iii) if the intermediary includes the original payment in its taxable income in 
the Contracting State of which it is a resident, the related payments are 
deductible in computing its taxable income in that State; and 


c) it is reasonable to conclude that the intermediary would not have made the 
related payments in the absence of the original payment; 


the original payment made to an intermediary or any related payment made 
to a connected payee that is a resident of the other Contracting State shall be 
treated, for the purposes of this Article, as if it had been covered income paid 
to a person connected to the payer that is a resident of that other State and 
the tax rate to which that item of covered income is subject shall be treated 
for the purposes of paragraphs 1, 2 and 5 as being:  


d) in the case where the original payment is made to an intermediary that is a 
resident of that other State, the higher of the tax rate to which the connected 
payee is subject, in respect of the related payments, in the State of which it 
is a resident and the intermediary tax rate; or 


e) in the case where the original payment is made to an intermediary that is a 
resident of the Contracting State in which that item of covered incomes 
arises, the tax rate to which the connected payee is subject, in respect of the 
related payments, in the State of which it is a resident.   


124. Changes are made in paragraph 11 to the text of paragraph 11 of the model 
provision to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 
11 of the model provision to a “Contracting State” and “State” are replaced with references 
to a “contracting jurisdiction” and “jurisdiction”. 


Paragraph 12 – Materiality threshold  


125. Paragraph 12 is based on paragraph 12 of the model provision, which reads as 
follow: 


The provisions of paragraphs 1 and 2 shall not apply to an item of covered 
income arising in a Contracting State and derived by a person that is a 
resident of the other Contracting State (the “tested payee”) unless the sum 
of: 


a) the gross amount of covered income paid by one or more residents of the 
first-mentioned Contracting State that are connected to the tested payee and 
derived by the tested payee or one or more residents of the other State that 
are connected to the tested payee; and 


b) the gross amount of covered income borne by one or more permanent 
establishments situated in the first-mentioned State through which the tested 
payee, or persons that are connected to the tested payee, carry on business 
and derived by the tested payee or one or more residents of the other State 
that are connected to the tested payee; 


is equal to or greater than [€Y] in the fiscal year concerned.  


For the purposes of this paragraph:  


c) no account shall be taken of the tax rate that is applicable to the covered 
income in that other State; and 
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d) persons shall be deemed not to be connected if those persons are otherwise 
connected solely because of control exercised, or any beneficial interest (or, 
in the case of a company, the aggregate vote and value of the company’s 
shares or beneficial equity interest) possessed directly or indirectly, by a 
person, entity or arrangement described in: 


(i) subparagraph e) of paragraph 8; or 


(ii) subparagraph i) of paragraph 8, replacing the references to 
“subparagraphs c) to h)” with “subparagraph e)”. 


126. Changes are made in paragraph 12 to the text of paragraph 12 of the model 
provision to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 
12 of the model provision to a “Contracting State” and “State” are replaced with references 
to a “contracting jurisdiction” and “jurisdiction”. 


127. Changes are also made in paragraph 12 to the text of paragraph 12 of the model 
provision to include the two thresholds applicable contingent upon the gross domestic 
product (GDP) of the Contracting Jurisdictions. The model provision states that the 
threshold is [€Y] and a footnote provides that this will be set according to the size of the 
smallest economy of the two Contracting Jurisdictions; for Contracting Jurisdictions with 
GDP equal to or greater than EUR 40 billion, the threshold will be EUR 1 million and for 
Contracting Jurisdictions with GDP of less than EUR 40 billion, the threshold will be EUR 
250,000. This footnote is given effect in paragraph 12 through clauses A) and B) of 
subdivision (ii) of subparagraph a) which contain those thresholds (replacing [€Y] in the 
model provision). 


128. The applicable threshold is calculated by reference to the GDP of the Contracting 
Jurisdictions on the date that the provisions of Annex I (The subject to tax rule) have effect 
pursuant to Article 12 (Entry into effect). The GDP of the Contracting Jurisdiction with the 
lowest GDP at that date will determine the threshold in paragraph 12. The GDP figure to 
be used for this purpose is that for the most recent calendar year that ends prior to the date 
that the provisions of Annex I (The subject to tax rule) enter into effect as published by the 
United Nations or the World Bank Group. In the case that both the United Nations and the 
World Bank Group have published data for the most recent calendar year that ends prior 
to the date that the provisions of Annex I (The subject to tax rule) enter into effect, the data 
from the United Nations will be used. This figure will be converted from USD to EUR at the 
average exchange rate over the relevant calendar year. If neither the United Nations nor 
the World Bank Group have published the relevant GDP data for a Contracting Jurisdiction 
for any of the five calendar years prior to entry into effect of the provisions of Annex I (The 
subject to tax rule), GDP is determined by an approximation. 


129. The changes made in paragraph 12 to the text of paragraph 12 of the model 
provision also include amended subparagraphs and consequential changes to the 
citations. These begin with the chapeau to the paragraph in the model provision which is 
subparagraph a) in paragraph 12. These changes are not intended to create any 
differences of application between paragraph 12 and paragraph 12 of the model provision. 


Paragraph 13 – Application to permanent establishment in source Jurisdiction 


130. Paragraph 13 is based on paragraph 13 of the model provision, which reads as 
follows: 


If the person deriving the item of covered income, being a resident of a 
Contracting State, carries on business in the other Contracting State in which 
that income arises through a permanent establishment situated therein, the 
provisions of paragraphs 1 and 2 shall not apply: 


a) to interest and royalties if the debt claim, right or property in respect of which 
the interest or royalties are paid is effectively connected with that permanent 
establishment; 
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b) to other items of covered income to the extent that they are attributable to 
that permanent establishment in accordance with the provisions of Article 7. 


 In such case, the provisions of Article 7 shall apply. 


131. Changes are made in paragraph 13 to the text of paragraph 13 of the model 
provision to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 
13 “Contracting State” are replaced with references to “contracting jurisdiction”; and 
subparagraph b) and the closing language of paragraph 13 are modified to replace cross-
references Article 7 of the OECD Model with descriptive references to provisions of the 
Covered Tax Agreement (referred to as “this agreement”). 


132. Subparagraph b) of paragraph 13 of the model provision includes a cross-reference 
to Article 7 of the OECD Model. A further reference to Article 7 of the OECD Model is made 
in the closing language of paragraph 13 of the model provision. The changes made in 
subparagraph b) replace that cross-reference to Article 7 of the OECD Model with 
descriptive references to the provisions of a Covered Tax Agreement that condition a 
Contracting Jurisdiction’s right to tax the profits of an enterprise of the other Contracting 
Jurisdiction upon that enterprise carrying on business in the first-mentioned Jurisdiction 
through a permanent establishment situated therein. The reference to Article 7 of the OECD 
Model in the closing language of paragraph 13 of the model provision is replaced with a 
reference to the “last-mentioned provisions”, these being the provisions of a Covered Tax 
Agreement that are described in subparagraph b). 


Paragraph 14 – Administration  


133. Paragraph 14 is based on paragraph 14 of the model provision, which reads as 
follows: 


The tax chargeable in accordance with the provisions of this Article in a 
Contracting State in respect of an item of covered income arising in that State 
and derived by a resident of the other Contracting State in a fiscal year shall 
be determined following the end of that fiscal year and shall not be levied by 
the first-mentioned State until it is so determined. The competent authorities 
of the Contracting States may by mutual agreement settle the mode of 
application of the provisions contained in this Article. 


134. Changes are made in paragraph 14 to the text of paragraph 14 of the model 
provision to adapt it for inclusion in a Covered Tax Agreement. References in paragraph 
14 to a “Contracting State”, “State”, “States” are replaced with references to a “contracting 
jurisdiction”, “jurisdiction” and “jurisdictions”. 


Paragraph 15 – Elimination of double taxation 


135. Paragraph 15 is based on and replaces the additional provisions set out in Chapter 
II (Elimination of Double Taxation) of the STTR Report. Those additional provisions, for 
inclusion in Article 23 A and Article 23 B of the OECD Model, read as follows: 


Article 23 A 


5. The provisions of paragraph 1 shall not apply to income derived by a 
resident of a Contracting State which may be taxed in the other Contracting 
State only in accordance with the provisions of Article [STTR].  


6. The provisions of paragraph 2 shall not apply to tax paid by a resident of a 
Contracting State in the other Contracting State in accordance with the 
provisions of Article [STTR]. 


Article 23 B 


3. The provisions of paragraph 1 shall not apply to tax paid by a resident of a 
Contracting State in the other Contracting State in accordance with the 
provisions of Article [STTR]. 
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136. The additional provisions included in Chapter II of the STTR Report are designed 
to modify the provisions of Article 23 A and Article 23 B of the OECD Model to govern the 
interaction of the model provision with the obligations to eliminate double taxation under 
Articles 23 A and B.  


137. In the case of Article 23 A, additional paragraph 5 provides that the obligation on a 
Contracting State to exempt from tax income that may be taxed in the other Contracting 
State under paragraph 1 of Article 23 A does not apply to income that may be taxed in the 
other Contracting State only in accordance with the model provision. Additional paragraph 
6 provides that the obligation on a Contracting State under paragraph 2 of Article 23 A to 
allow as a deduction from the tax on income an amount equal to the tax paid in the other 
Contracting State does not apply to tax paid in accordance with the model provision. In the 
case of Article 23 B, additional paragraph 3 provides that the obligation on a Contracting 
State under paragraph 1 of Article 23 B to allow as a deduction from the tax on income an 
amount equal to the tax paid in the other Contracting State does not apply to tax paid in 
accordance with the model provision. These modifications ensure that the application of 
the model provision, where it results in additional taxing rights in a Contracting State (the 
State in which the income arises), does not give rise to an obligation to exempt income 
from tax or to provide a deduction from tax in the other Contracting State (the State of 
residence of the person deriving the income) under Article 23 A or Article 23 B of the OECD 
Model that would not have arisen had the model provision not applied. 


138. Paragraph 15 reproduces these outcomes, but does so without amending the 
existing elimination of double taxation provisions of a Covered Tax Agreement. Instead, 
paragraph 15 itself provides that the application of the provisions of Article 1 in Annex I 
(The subject to tax rule) shall not create any obligation under those existing elimination of 
double taxation provisions to exempt covered income from tax or to provide a deduction or 
credit for tax paid on covered income.    


139. Subparagraph a) of paragraph 15 uses descriptive language to identify the 
provisions of a Covered Tax Agreement (referred to as “this agreement”) that require a 
Contracting Jurisdiction (referred to as a “contracting jurisdiction”) to exempt from tax 
income derived by a resident which may be taxed in the other Contracting Jurisdiction in 
accordance with the Covered Tax Agreement. This is the function of the language before 
the comma. The language after the comma, read together with the opening words of 
paragraph 15, then provides that the application of Article 1 in Annex I (The subject to tax 
rule) shall not create any obligation under the provisions so described to exempt from tax 
income that may be taxed in the other Contracting Jurisdiction only in accordance with 
Article 1 in Annex I (The subject to tax rule). The effect is that the Contracting Jurisdiction 
of which a person deriving an item of covered income that may be taxed in accordance 
with Article 1 in Annex I (The subject to tax rule) is a resident is not required to exempt that 
income from tax if it is only taxable in accordance with the Covered Tax Agreement 
because Article 1 in Annex I (The subject to tax rule) applies. 


140. Subparagraph b) of paragraph 15 uses descriptive language to identify the 
provisions of a Covered Tax Agreement (referred to as “this agreement”) that require a 
Contracting Jurisdiction (referred to as a “contracting jurisdiction”) to provide a deduction 
or credit in respect of tax paid with respect to income derived by a resident which may be 
taxed in the other Contracting Jurisdiction in accordance with the Covered Tax Agreement. 
This is the function of the language before the comma. The language after the comma, 
read together with the opening words of paragraph 15, then provides that the application 
of Article 1 in Annex I (The subject to tax rule) shall not create any obligation under the 
provisions so described to provide a deduction or credit in respect of tax paid in the other 
Contracting Jurisdiction in accordance with Article 1 in Annex I (The subject to tax rule). 
The effect is that the Contracting Jurisdiction of which a person deriving an item of covered 
income that may be taxed in accordance with Article 1 in Annex I (The subject to tax rule) 
is a resident is not required to provide a deduction or credit in respect of tax paid in 
accordance with Article 1 in Annex I (The subject to tax rule). 


28







Article 2 – Implications of the subject to tax rule 


141. Paragraph 1 of Article 2 is based on the opening language and subparagraph c) of 
paragraph 15 of the model provision. Paragraph 15 of the model provision reads as follows: 


It is understood that the provisions of this Article:  


a) are included in this Convention as part of the implementation of the 
OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting Two-
Pillar Solution to Address the Tax Challenges Arising from the Digitalisation 
of the Economy;  


b) do not otherwise reflect the tax treaty policies of either Contracting State; 
and  


c) are without prejudice to subsequent modifications to this Convention or any 
other Convention concluded by either of the Contracting States. 


142. Changes are made in paragraph 1 to the text of paragraph 15 of the model 
provision. Subparagraphs a) and b) of paragraph 15 of the model provision are omitted and 
those provisions are instead included as part of the preamble. The opening words of 
paragraph 15 of the model provision (“It is understood that the provisions of this Article”) 
are included in the opening language of paragraph 1, with one change: the reference to 
“this Article” is replaced with a reference to “this Annex” (being Annex I). The reference to 
“this Annex” ensures that paragraph 2 of Article 2 is also covered by the effect of paragraph 
1. 


143. The remaining language of paragraph 1 is based on subparagraph c) of paragraph 
15 of the model provision. Changes are made in paragraph 1 to the text of subparagraph 
c) of paragraph 15 of the model provision to adapt it for inclusion in a Covered Tax 
Agreement. The reference in subparagraph c) of paragraph 15 of the model provision to 
“this Convention” is replaced with a reference to “this agreement” and the reference to the 
“Contracting States” is replaced with a reference to the “contracting jurisdictions”. 


144. Paragraph 2 of Article 2 is an additional provision. Its function is to make clear that 
nothing in Annex I (The subject to tax rule) shall affect the application of any other provision 
of a Covered Tax Agreement (referred to as “this agreement”) that denies benefits available 
under any provision of the Covered Tax Agreement on the basis of an item of income not 
being subject to a certain level of taxation in a Contracting Jurisdiction. Paragraph 2 
governs the interaction between three types of provision that might be included in a 
Covered Tax Agreement: first, a provision that provides a benefit, such as a limitation on 
the rate at which income may be taxed in the Contracting Jurisdiction in which it arises; 
second, a provision that denies that benefit where the income in respect of which the benefit 
is potentially available is not subject to a certain level of taxation in the Jurisdiction of which 
the person deriving the income is a resident; and third, Annex I (The subject to tax rule). 
Paragraph 2 provides that the inclusion of Annex I (The subject to tax rule) in a Covered 
Tax Agreement does not affect the application of the second type of provision, ensuring 
that the application of such a provision takes priority over, and applies instead of, Annex I 
(The subject to tax rule). 


145. Examples of the second type of provision described above would include existing 
“subject to tax” provisions or a provision on special tax regimes conforming to the 
alternative provision set out at paragraph 85 of the Commentary on Article 1 in the OECD 
Model. A common feature of such provisions is that, when the conditions for their 
application are met, they deny entirely a benefit that would otherwise be available under a 
Covered Tax Agreement and allow a Contracting Jurisdiction to tax the affected item of 
income in accordance with its domestic law. Where such a provision applies, there is no 
limitation under the provisions of the Covered Tax Agreement potentially applying the 
benefit of such a limitation (the first type of provision described above) on the right of the 
Contracting Jurisdiction in which the income arises to tax that income. Where any other 
provision of a Covered Tax Agreement denies benefits otherwise available under that 
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Covered Tax Agreement and allows a Contracting Jurisdiction to tax an item of covered 
income in accordance with domestic law, Article 1 in Annex I (The subject to tax rule) will 
not apply.  
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Annex II. – Additions to the subject to tax rule: Taxes computed on an alternative basis 


Article 1 – Additional provisions for taxes computed on an alternative basis 


146. Annex II (Additions to the subject to tax rule: Taxes computed on an alternative 
basis) introduces into a Covered Tax Agreement additional provisions required for the 
purposes of determining the tax rate for the purposes of applying Article 1 in Annex I (The 
subject to tax rule) where a Contracting Jurisdiction applies a tax, that is a covered tax for 
the purposes of the Covered Tax Agreement, on a basis other than on net income. 
Paragraph 1 of Article 1 in Annex II (Additions to the subject to tax rule: Taxes computed 
on an alternative basis) is based on the provision mandated for inclusion in the model 
provision in those circumstances by paragraph 68 of the commentary on the model 
provision in the STTR Report. Paragraph 2 of Article 1 in Annex II (Additions to the subject 
to tax rule: Taxes computed on an alternative basis) is based on the provision made 
available for inclusion in the model provision in those circumstances by paragraph 76 of 
the commentary on the model provision in the STTR Report. Those two provisions read as 
follows: 


(ii) Notwithstanding subdivision (i) of subparagraph a), the tax rate with 
respect to an item of covered income subject to the [insert the name of the 
tax] in [insert the name of the residence State], shall be the rate that results 
from dividing the total amount of such tax paid by the resident of [insert the 
name of the residence State] in the year in which the covered income is 
reflected in its financial statements by the total amount of its net income of 
that same year reflected in those financial statements.   


 and 


d) If a Contracting State imposes or makes significant changes to a relevant 
tax that is not a tax on net income then the competent authorities of the 
Contracting States shall agree the applicable tax rate in respect of that tax, 
or the methodology for determining that rate. 


 


147. Changes are made in paragraph 1 of Article 1 in Annex II (Additions to the subject 
to tax rule: Taxes computed on an alternative basis) to the text of the provision mandated 
in paragraph 68 of the commentary on the model provision, to adapt it for inclusion in a 
Covered Tax Agreement; and to reflect its inclusion in a Covered Tax Agreement in a 
separate annex (Annex II (Additions to the subject to tax rule: Taxes computed on an 
alternative basis)) that supplements Annex I (The subject to tax rule) rather than in the form 
of changes to the affected provisions of Annex I (The subject to tax rule). 


148. The provision described in paragraph 68 of the commentary on the model provision 
is drafted as a new subdivision (ii) of subparagraph a) of paragraph 5 of the model 
provision, and would require subparagraph a) of paragraph 5 of the model provision to be 
reformatted as subdivision (i) of paragraph a) of paragraph 5 of the model provision. 
Because this reformatting is not a feature of paragraph 5 of Article 1 in Annex I (The subject 
to tax rule, Meaning of “tax rate”), and because the provision described in paragraph 68 of 
the commentary on the model provision is included in a separate annex (Annex II (Additions 
to the subject to tax rule: Taxes computed on an alternative basis)) that supplements Annex 
I (The subject to tax rule), changes are made in paragraph 1 of Article 1 in Annex II 
(Additions to the subject to tax rule: Taxes computed on an alternative basis) to ensure that 
it interacts in the way intended with subparagraph a) of paragraph 5 of Article 1 in Annex I 
(The subject to tax rule, Meaning of “tax rate”). The change made to accommodate this 
need is the deletion of the reference to “subdivision (i) of” in the first line of the provision 
described in paragraph 68 of the commentary on the model provision. 


149. Changes are also made in paragraph 1 of Article 1 in Annex II (Additions to the 
subject to tax rule: Taxes computed on an alternative basis) to include appropriate cross-
references to Annex I (The subject to tax rule) and to replace the placeholder reference in 
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the provision described in paragraph 68 of the commentary on the model provision (“[insert 
the name of the tax]”) with a reference to “the tax notified by a contracting jurisdiction”. 
Article 4 in Part II governs such notifications. Redundant placeholder references in the 
provision described in paragraph 68 of the commentary on the model provision (“[insert the 
name of the residence State]”) are deleted or replaced with a reference to “the first-
mentioned jurisdiction” in paragraph 1 of Article 1 in Annex II (Additions to the subject to 
tax rule: Taxes computed on an alternative basis).  


150. Paragraph 2 of Article 1 in Annex II (Additions to the subject to tax rule: Taxes 
computed on an alternative basis) has been added to clarify the application of this Annex 
where a Contracting Jurisdiction applies both a tax calculated on a net income basis and a 
tax on an alternative basis to an item of covered income. In such case, the tax rate on that 
item of covered income for the purpose of applying the STTR shall be determined by adding 
together the tax rate determined in accordance with subparagraph a) of paragraph 5 of 
Article 1 in Annex I (The subject to tax rule, Meaning of “tax rate”), in the case of the tax on 
a net income basis, and the tax rate determined in accordance with paragraph 1, in the 
case of the tax calculated other than on a net income basis. 


151. Changes are made in paragraph 3 of Article 1 in Annex II (Additions to the subject 
to tax rule: Taxes computed on an alternative basis) to the text of the provision described 
in paragraph 76 of the commentary on the model provision to adapt it for inclusion in a 
Covered Tax Agreement. References to a “Contracting State” and the “Contracting States” 
are replaced with references to a “contracting jurisdiction” and the “contracting 
jurisdictions”.  
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Annex III. – Additions to the subject to tax rule: Taxes imposed at the point of distribution 


Article 1 – Additional provisions for taxes imposed at the point of distribution  


152. Annex III (Additions to the subject to tax rule: Taxes imposed at the point of 
distribution) introduces into a Covered Tax Agreement additional provisions required for 
the purposes of determining the tax rate for the purposes of applying Article 1 in Annex I 
(The subject to tax rule) where a Contracting Jurisdiction does not impose tax on an item 
of covered income when the income is earned, but instead imposes tax on that income at 
the point of profit distribution. Article 1 in Annex III (Additions to the subject to tax rule: 
Taxes imposed at the point of distribution) is based on the provision mandated for inclusion 
in the model provision in those circumstances by paragraph 74 of the commentary on the 
model provision in the STTR Report, which reads as follows: 


(ii) Notwithstanding subdivision (i) of subparagraph a), the tax rate with 
respect to an item of covered income subject to the [insert the name of the 
distribution tax] in [insert the name of the residence State], shall be the rate 
that results from dividing the total amount of such tax paid by the resident of 
[insert the name of the residence State] for the year in which the covered 
income is reflected in its financial statements and the two immediately 
preceding years by the total amount of its net income for that year and those 
two immediately preceding years reflected in those financial statements.   


153. Changes are made in Article 1 in Annex III (Additions to the subject to tax rule: 
Taxes imposed at the point of distribution) to the text of the provision mandated in 
paragraph 74 of the commentary on the model provision, to adapt it for inclusion in a 
Covered Tax Agreement; and to reflect its inclusion in a Covered Tax Agreement in a 
separate annex (Annex III (Additions to the subject to tax rule: Taxes imposed at the point 
of distribution)) that supplements Annex I (The subject to tax rule) rather than in the form 
of changes to the affected provisions of Annex I (The subject to tax rule). 


154. The provision described in paragraph 74 of the commentary on the model provision 
is drafted as a new subdivision (ii) of subparagraph a) of paragraph 5 of the model 
provision, and would require subparagraph a) of paragraph 5 of the model provision to be 
reformatted as subdivision (i) of paragraph a) of paragraph 5 of the model provision. 
Because this reformatting is not a feature of paragraph 5 of Article 1 in Annex I (The subject 
to tax rule, Meaning of “tax rate”), and because the provision described in paragraph 74 of 
the commentary on the model provision is included in a separate annex (Annex III 
(Additions to the subject to tax rule: Taxes imposed at the point of distribution)) that 
supplements Annex I (The subject to tax rule), changes are made in Article 1 in Annex III 
(Additions to the subject to tax rule: Taxes imposed at the point of distribution) to ensure 
that it interacts in the way intended with subparagraph a) of paragraph 5 of Article 1 in 
Annex I (The subject to tax rule, Meaning of “tax rate”). The change made to accommodate 
this need is the deletion of the reference to “subdivision (i) of” in the first line of the provision 
described in paragraph 74 of the commentary on the model provision. 


155. Changes are also made in Article 1 in Annex III (Additions to the subject to tax rule: 
Taxes imposed at the point of distribution) to include appropriate cross-references to Annex 
I (The subject to tax rule) and to replace the placeholder reference in the provision 
described in paragraph 74 of the commentary on the model provision (“[insert the name of 
the distribution tax]”) with a reference to “the taxes notified by a contracting jurisdiction”. 
Article 5 in Part II governs such notifications. Redundant placeholder references in the 
provision described in paragraph 74 of the commentary on the model provision (“[insert the 
name of the residence State]”) are deleted or replaced with a reference to “the first-
mentioned jurisdiction” in Article 1 in Annex III (Additions to the subject to tax rule: Taxes 
imposed at the point of distribution).   
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Annex IV. – Additions to the subject to tax rule: Recognised pension fund 


156. Annex IV (Additions to the subject to tax rule: Recognised pension fund) provides 
a uniform definition of the term “recognised pension fund” for the purposes of applying 
subparagraph c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, Exclusions) 
which excludes a “recognised pension fund”, a “pension fund”, a “recognised pension 
scheme”, or a “pension scheme” from the application of the STTR.   


157. Article 6 in Part II allows a Party to choose to include Annex IV (Additions to the 
subject to tax rule: Recognised pension fund) in some of its Covered Tax Agreements, in 
addition to Annex I (The subject to tax rule).  


158. A Party might choose to include the definition of the term “recognised pension fund” 
in Annex IV (Additions to the subject to tax rule: Recognised pension fund) for the purposes 
of applying subparagraph c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, 
Exclusions) in a Covered Tax Agreement when the Covered Tax Agreement does not 
include a definition of the term “recognised pension fund”, “pension fund”, “recognised 
pension scheme”, or “pension scheme”, or where such a definition is included in the 
Covered Tax Agreement but a Contracting Jurisdiction prefers to apply the definition in 
Annex IV (Additions to the subject to tax rule: Recognised pension fund) for the purposes 
of applying subparagraph c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, 
Exclusions).  


159. The definition of the term “recognised pension fund” is based on the definition in 
subparagraph i) of paragraph 1 of Article 3 of the OECD Model which was included in 2017, 
when this term was added to paragraph 1 of Article 4 of the OECD Model in order to ensure 
that a pension fund that meets the definition is considered as a resident of the Contracting 
State in which it is established. The definition in Annex IV (Additions to the subject to tax 
rule: Recognised pension fund) also includes the provisions in paragraph 10.8, and 
additional language based on paragraph 10.10, of the Commentary on Article 3 of the 
OECD Model. 


160. Such an addition was included in the Commentary on the OECD Model for funds 
that can be established in States for the main purpose of providing retirement benefits to 
individuals but that do not formally constitute a separate person under the taxation laws of 
the State in which they are established. The aim was to ensure that, where the taxation 
laws of the State in which those funds are established provide that the investment assets 
of the funds constitute a separate and distinct patrimony the income of which is not 
allocated to any person for tax purposes, they will be considered, for the purposes of a tax 
treaty, as a separate person treated as such under the taxation law of that State and all the 
assets and income to which the arrangement applies shall be treated as assets held and 
income derived by that separate person and not by another person. 


 


Article 1 – Definition for the exclusion in subparagraph c) of paragraph 8 of Article 1 in 
Annex I (The subject to tax rule) 


Paragraph 1  


161. Paragraph 1 provides that, when Annex IV (Additions to the subject to tax rule: 
Recognised pension fund) is included in a Covered Tax Agreement in addition to Annex I 
(The subject to tax rule), the term “recognised pension fund” in subparagraph c) of 
paragraph 8 of Article 1 in Annex I (The subject to tax rule, Exclusions) takes its meaning 
from paragraph 2 of Article 1 in Annex IV (Additions to the subject to tax rule: Recognised 
pension fund). Paragraph 1 also provides that the definition in paragraph 2 supersedes a 
definition of “recognised pension fund”, “pension fund”, “recognised pension scheme”, or 
“pension scheme” included elsewhere in a Covered Tax Agreement, but only for the 
purposes of subparagraph c) of paragraph 8 of Article 1 in Annex I (The subject to tax rule, 
Exclusions).   
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Paragraph 2  


162. Paragraph 2 contains the definition of the term “recognised pension fund” that will 
apply for the purposes of applying subparagraph c) of paragraph 8 of Article 1 in Annex I 
(The subject to tax rule, Exclusions). 


163. Subparagraph a) provides that the term “recognised pension fund” of a jurisdiction 
means an entity or arrangement established in that jurisdiction that is treated as a separate 
person under the taxation laws of that jurisdiction and: 


• Under subdivision (i), that is established and operated exclusively or almost 
exclusively to administer or provide retirement benefits and ancillary or incidental 
benefits or other similar amount to individuals and that is regulated as such by that 
jurisdiction or one of its political subdivisions or local authorities; or 


• Under subdivision (ii), that is established and operated exclusively or almost 
exclusively to invest funds for the benefit of entities or arrangements referred to in 
subdivision (i). 


164. Subparagraph b) includes an arrangement which is not treated as a separate 
person under the taxation law of the Contracting Jurisdiction in which that arrangement is 
established in the case where it meets either of the conditions in subdivisions (i) or (ii) of 
subparagraph a). Such an arrangement will be considered, for the purposes of Annex IV 
(Additions to the subject to tax rule: Recognised pension fund) and Annex I (The subject to 
tax rule), as a separate person treated as such under the taxation law of that jurisdiction 
and all the assets and income to which the arrangement applies will be treated as assets 
held and income derived by that separate person and not by another person. 
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Annex V. – Additions to the subject to tax rule: Circuit-breaker provision  


165. Annex V (Additions to the subject to tax rule: Circuit-breaker provision) contains an 
optional circuit-breaker provision which could suspend the application of the provisions in 
Annex I (The subject to tax rule) with respect to a Covered Tax Agreement where a 
Contracting Jurisdiction to the Covered Tax Agreement, which was considered as a 
developing country for the purposes of the commitment to implement the STTR described 
in paragraph 2 of this Explanatory Statement, ceases to be a developing country as defined 
for a sustained period of five consecutive years.  


166. When the circuit-breaker applies in a Covered Tax Agreement, its effect is not to 
remove the STTR from the Covered Tax Agreement. Instead, it suspends the application 
of the STTR. The circuit-breaker could then subsequently apply to “reactivate” the 
application of the provisions in Annex I (The subject to tax rule). For such a reactivation, 
the Contracting Jurisdiction that had ceased to be a developing country for a sustained 
period of five consecutive years, needs to subsequently again become a developing 
country as defined at any point in time.  


167. Article 7 in Part II allows a Party to choose to include Annex V (Additions to the 
subject to tax rule: Circuit-breaker provision) in its Covered Tax Agreement, in addition to 
Annex I (The subject to tax rule).  


Article 1 – Circuit-breaker provision 


Paragraph 1  


168. Paragraph 1 provides that the application of the provisions in Annex I (The subject 
to tax rule) is suspended in a Covered Tax Agreement where the following conditions are 
met: 


• Under subparagraph a), a Contracting Jurisdiction to the Covered Tax Agreement 
was not classified as a high-income economy by the World Bank Group based on 
its gross national income per capita using the World Bank Atlas method at any time 
since 1 July 2020; and   


• Under subparagraph b), that same Jurisdiction is classified as a high-income 
economy by the World Bank Group based on its gross national income per capita 
using the World Bank Atlas method for a period of five consecutive years at any 
time following the date on which the provisions in Annex I (The subject to tax rule) 
started to have effect in accordance with Article 12 (Entry into effect).  


169. The condition in subparagraph a) applies by reference to the World Bank Group’s 
classifications of jurisdictions as low-income, lower-middle-income, upper-middle-income, 
and high-income by reference to GNI per capita using the World Bank Atlas method. For 
the purposes of the commitment to implement the STTR described in paragraph 2 of this 
Explanatory Statement, a jurisdiction is classified as developing if it is not a high-income 
jurisdiction according to this measure. The condition in subparagraph a) is therefore met if 
a jurisdiction is classified as developing at any time since 1 July 2020. 


170. The condition in subparagraph b) applies by reference to the same measure and is 
met if a jurisdiction that has met the condition in subparagraph a) (that is, a jurisdiction that 
was classified as developing at any time since 1 July 2020) is classified as high-income 
(and so is not classified as developing) for a period of five consecutive years at any time 
following the date on which the provisions in Annex I (The subject to tax rule) started to 
have effect. 


171. When triggered, the circuit-breaker provision suspends the application of Annex I 
(The subject to tax rule) as of the first day of the fiscal year beginning on or after the 
expiration of a period of six calendar months from the date on which the Contracting 
Jurisdiction mentioned in subparagraphs a) and b) is classified as a high-income economy 


36







by the World Bank Group based on its gross national income per capita using the World 
Bank Atlas method for a period of five consecutive years.  


Paragraph 2  


172. Paragraph 2 provides that, when paragraph 1 applied and suspended the 
application of Annex I (The subject to tax rule) in a Covered Tax Agreement, the application 
of the provisions in Annex I (The subject to tax rule) can be reactivated in the Covered Tax 
Agreement when the Contracting Jurisdiction mentioned in subparagraphs a) and b) of 
paragraph 1 (i.e. the developing country that became a high-income economy) ceases to 
be classified as a high-income economy. 


173. When triggered, paragraph 2 reactivates the application of Annex I (The subject 
to tax rule) on the first day of a fiscal year beginning on or after the expiration of a period 
of six calendar months from the date on which the Contracting Jurisdiction mentioned in 
subparagraphs a) and b) of paragraph 1 first ceases to be classified as a high-income 
economy by the World Bank Group based on its gross national income per capita using 
the World Bank Atlas method.      
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Foreword 


Digitalisation and globalisation have had a profound impact on economies and the lives of people around 


the world, and this impact has only accelerated in the 21st century. These changes have brought with them 


challenges to the rules for taxing international business income, which have prevailed for more than a 


hundred years and created opportunities for base erosion and profit shifting (BEPS), requiring bold moves 


by policy makers to restore confidence in the system and ensure that profits are taxed where economic 


activities take place and value is created.  


In 2013, the OECD ramped up efforts to address these challenges in response to growing public and 


political concerns about tax avoidance by large multinationals. The OECD and G20 countries joined forces 


and developed an Action Plan to address BEPS in September 2013. The Action Plan identified 15 actions 


aimed at introducing coherence in the domestic rules that affect cross-border activities, reinforcing 


substance requirements in the existing international standards, and improving transparency as well as 


certainty.  


After two years of work, measures in response to the 15 actions, including those published in an interim 


form in 2014, were consolidated into a comprehensive package and delivered to G20 Leaders in November 


2015. The BEPS package represents the first substantial renovation of the international tax rules in almost 


a century. As the BEPS measures are implemented, it is expected that profits will be reported where the 


economic activities that generate them are carried out and where value is created. BEPS planning 


strategies that rely on outdated rules or on poorly co-ordinated domestic measures will be rendered 


ineffective.  


OECD and G20 countries also agreed to continue to work together to ensure a consistent and coordinated 


implementation of the BEPS recommendations and to make the project more inclusive. As a result, they 


created the OECD/G20 Inclusive Framework on BEPS (Inclusive Framework), bringing all interested and 


committed countries and jurisdictions on an equal footing in the Committee on Fiscal Affairs and its 


subsidiary bodies. With over 140 members, the Inclusive Framework monitors and peer reviews the 


implementation of the minimum standards and is completing the work on standard setting to address BEPS 


issues. In addition to its members, other international organisations and regional tax bodies are involved 


in the work of the Inclusive Framework, which also consults business and the civil society on its different 


work streams.  


Although implementation of the BEPS package is dramatically changing the international tax landscape 


and improving the fairness of tax systems, one of the key outstanding BEPS issues – to address the tax 


challenges arising from the digitalisation of the economy – remained unresolved. In a major step forward 


on 8 October 2021, over 135 Inclusive Framework members, representing more than 95% of global GDP, 


joined a two-pillar solution to reform the international taxation rules and ensure that multinational 


enterprises pay a fair share of tax wherever they operate and generate profits in today’s digitalised and 


globalised world economy.  


This report was approved by the Inclusive Framework on 6 July 2023 and prepared for publication by the 


OECD Secretariat. 
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Executive summary 


The subject to tax rule (STTR) was developed by the members of the Inclusive Framework on BEPS (IF) 


as an integral part of the consensus solution on Pillar Two. Pillar Two consists of a set of rules that provide 


jurisdictions with a right to “tax back” where other jurisdictions have not exercised their primary taxing rights 


or the payment is otherwise subject to low levels of taxation. Pillar Two consists of the Global Anti-Base 


Erosion rules, which are designed to ensure large multinational enterprises pay a minimum level of tax on 


the income arising in each jurisdiction where they operate, and the STTR. The STTR is a treaty-based rule 


that applies to intragroup payments from source States that are subject to low nominal tax rates in the 


State of the payee. 


The STTR was developed not to revisit the current allocation of taxing rights between source and residence 


States. Rather it is based on an understanding that where, under a tax treaty, a source State has ceded 


taxing rights on certain outbound intragroup payments, it should be able to recover some of those rights 


where the income in question is taxed (if at all) in the State of the payee (i.e. the residence State) at a rate 


below 9%. Contrived cross-border group structures devised to artificially shift profits out of source countries 


are a particular concern. By restoring taxing rights to the source State in these cases, the STTR is designed 


to help developing countries1 – notably those with lower administrative capacities – to protect their tax 


base. 


The STTR applies to interest, royalties, and a defined set of other payments made between connected 


companies. These are set out in the provision and explained in greater detail below. The rule operates by 


allowing the source State to apply additional tax, meaning that the tax rate applying in the residence State 


is recognised in the calculation of the source State’s extra taxing right (if any). Certain entities are excluded 


from the scope of the rule based, for example, on their characteristics or functions.  


Members of the IF that apply nominal corporate income tax rates below the STTR minimum rate to interest, 


royalties and a defined set of other payments have committed to implement the STTR into their bilateral 


treaties with members of the Inclusive Framework that are developing countries when requested to do so. 


A multilateral instrument will facilitate the swift and consistent implementation of the STTR in relevant 


bilateral treaties. 


Chapter I of this report contains the STTR provision and its commentary.2 Chapter II contains provisions 


governing the application of elimination of double taxation provisions in respect of additional tax payable 


under the STTR.


 
1 For this purpose, developing countries are defined as those with GNI per capita, calculated using the World Bank 


Atlas method (https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-


method), of USD 12 535 or less in 2019 to be regularly updated. 


2 India wishes to record its reservation on the mark-up percentage which it considers too high and it finds the guardrails 


ineffective. However, India has no objection to the approval and subsequent publication of this document to enable 


jurisdictions to join the MLI on STTR/incorporating STTR in their tax treaties. 



https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-method

https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-method

https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-method

https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-method
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Article [ ] - Subject to Tax Rule 


Taxing right in source State where covered income taxed at below minimum rate 


1. Where in accordance with the provisions of Articles 7, 11, 12 and 21 the tax that may be 


charged in a Contracting State on an item of covered income arising in that State is limited, that 


income may, notwithstanding those provisions, be taxed in that State if it is subject to a tax rate 


below 9% in the Contracting State of which the person deriving that income is a resident.  


Source State taxing right limited to a specified rate 


2. However, the tax charged in accordance with paragraph 1 in the Contracting State in which the 


item of covered income arises shall not exceed the specified rate multiplied by the gross amount 


of the covered income. For the purposes of this Article, and subject to the second sentence of 


paragraph 3, the specified rate is equal to the difference between 9% and the tax rate 


determined in accordance with paragraph 5, on that item of covered income in the Contracting 


State of which the person deriving that income is a resident.   


Interaction with other Articles  


3. The provisions of paragraphs 1 and 2 shall not apply where the gross amount of the item of 


covered income may be taxed, in accordance with any other provision of this Convention, in 


the Contracting State in which it arises at a rate equal to or greater than the specified rate, as 


determined in accordance with paragraph 2. Where, in accordance with any other provision of 


this Convention, the gross amount of the item of covered income may be taxed in the 


Contracting State in which it arises at a rate that is lower than the specified rate, as determined 


in accordance with paragraph 2, that other provision shall continue to apply and the specified 


rate shall be reduced by deducting such lower rate.  


Covered income 


4. For the purposes of this Article:  


a) the term “covered income” means:  


(i) interest, as defined in paragraph 3 of Article 11 (but omitting the words “as 


used in this Article”); 


(ii) royalties, as defined in paragraph 2 of Article 12 (but omitting the words “as 


used in this Article”); 


(iii) payments made in consideration for the use of, or the right to use, distribution 


rights in respect of a product or service;  


(iv) insurance and reinsurance premiums; 


(v) fees to provide a financial guarantee, or other financing fees;  


I STTR and Commentary  
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(vi) rent or any other payment for the use of, or the right to use, industrial, 


commercial or scientific equipment; or 


(vii) any income received in consideration for the provision of services.  


b) Notwithstanding the provisions of subparagraph a), the term “covered income” does not 


include:  


(i) rent or any other payment for the use of, or the right to use, a ship to be used 


for the transportation of passengers or cargo in international traffic on a bare 


boat charter basis; or 


(ii) items of income derived by a person whose tax liability in respect of that 


income, under the laws of a Contracting State, is determined by reference to 


the tonnage of a ship. 


c) Paragraph 5 of Article 11 shall apply to determine whether interest within subdivision 


(i) of subparagraph a) is deemed to arise in a Contracting State. In all other cases, an 


item of covered income falling within subdivisions (ii) to (vii) of subparagraph a) shall 


be deemed to arise in a Contracting State when the payer is a resident of that State. 


Where, however, the person paying the item of covered income, whether he is a 


resident of a Contracting State or not, has in a Contracting State a permanent 


establishment in connection with which the liability to pay the item of covered income 


was incurred, and such item of covered income is borne by such permanent 


establishment, then such item of covered income shall be deemed to arise in the State 


in which the permanent establishment is situated. 


Meaning of “tax rate”   


5. For the purposes of this Article:  


a) the tax rate on an item of covered income in the Contracting State of which the person 


deriving that income is a resident is the statutory rate of tax applicable in that State on 


such income; however, where that person benefits from a preferential adjustment in 


respect of such income in that State, the tax rate shall be determined after taking into 


account the effect of that preferential adjustment; 


b) the taxes to be taken into account for the purposes of the tax rate determination are the 


taxes covered under Article 2 and any tax on net income (“relevant taxes”); and 


c) the competent authorities of the Contracting States shall, so far as it is relevant for the 


application of this Article, notify each other in writing of: 


(i) the statutory rate (or any changes to those rates) applicable to residents of that 


Contracting State with respect to items of covered income; and 


(ii) the provisions of their taxation law (or any changes to those provisions) that 


apply to items of covered income of residents of that Contracting State and 


may result in a preferential adjustment. 


Preferential adjustment 


6.  a)   For the purposes of this Article, a preferential adjustment in respect of an item of covered 
income means a permanent reduction in the amount of the covered income subject to 
tax, or the tax payable on that income, in the Contracting State of which the person 
deriving the covered income is a resident, in the form of: 


(i) a full or partial exemption or exclusion from income; 
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(ii) a deduction from the tax base that is computed on the basis of the amount of 


income and without regard to any corresponding payment or obligation to make 


a payment; or 


(iii) a tax credit, excluding a credit for foreign taxes paid on the income, that is 


computed on the basis of the amount of income or tax on such income; 


that is directly linked to the item of covered income or that arises under a regime that 


provides a tax preference for income from geographically mobile activities.  


b) For the purposes of this paragraph: 


(i) no account shall be taken of any obligation to provide a[n] [exemption or] credit 


under the provisions of Article [23 A] [23 B]; and 


(ii) the term “permanent reduction” means a reduction that is not expected to 


reverse over time. However, a permanent reduction shall also be deemed to 


arise where the person deriving an item of covered income has control over 


the point at which that income is recognised for tax purposes in the Contracting 


State of which that person is a resident and that income is not recognised for 


tax purposes in that State within three years following the end of the fiscal year 


in which that income arises. 


Covered income attributable to permanent establishment in third jurisdiction 


7. Where:  


a) for the purposes of paragraph 1 the tax rate applicable to an item of covered income 


arising in a Contracting State and derived by an enterprise of the other Contracting 


State is below 9%; and  


b) that item of covered income is treated as attributable to a permanent establishment of 


the enterprise situated in a third jurisdiction by both the last-mentioned Contracting 


State and the third jurisdiction;  


the tax rate referred to in paragraph 5 shall be determined by reference to the statutory rate, 


and the effect of any preferential adjustment, applicable in that third jurisdiction to the item of 


covered income attributable to that permanent establishment (as if the references in 


subparagraph a) of paragraph 5 and paragraph 6 to the person deriving the income and its 


State of residence were, respectively, to the permanent establishment and the jurisdiction in 


which it is situated), if that rate after any preferential adjustment is higher than the applicable 


tax rate in the last-mentioned Contracting State. 


Exclusions 


8. The preceding provisions of this Article shall not apply to an item of covered income arising in 


a Contracting State paid by an individual or derived by a resident of the other Contracting State 


that is: 


a) an individual; 


b) not connected to the payer;  


c) a recognised pension fund; 


d) a non-profit organisation that is established and maintained exclusively for religious, 


charitable, scientific, artistic, cultural, sporting, educational, or other similar purposes;  
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e)  


(i) that other State itself, or a political subdivision or local authority thereof;  


(ii) the central bank;  


(iii) an agency, mandatary or instrumentality of, or an entity or arrangement 


established or created by, a Contracting State, political subdivision or local 


authority; and 


(iv) any other person wholly or almost wholly owned directly or indirectly by a 


Contracting State, its political subdivisions or local authorities, agencies, 


mandataries or instrumentalities,  


provided, in the case of subdivisions (iii) or (iv), that their principal purpose is to fulfil a 


government function, and that they do not carry on a trade or business;  


f) an international organisation; 


g) a professionally managed entity or arrangement designed to invest funds obtained from 


unconnected persons primarily to generate investment income or to provide protection 


against an event, for the benefit of those persons provided that the entity or 


arrangement, or its managers, are regulated. A company that is subject to regulation in 


that other Contracting State as an insurance company is deemed to satisfy this 


subparagraph, but only to the extent the covered income is derived from assets held 


for the purpose of meeting policyholder liabilities; 


h) an entity or arrangement the taxation of which achieves a single level of taxation either 


in the hands of the entity or arrangement or its interest holders (with at most one year 


of deferral) provided that the entity or arrangement is widely held and either: 


(i) holds predominantly immovable property; or 


(ii) the entity or arrangement or its interest holders (excluding persons described 


in this paragraph) are subject to a tax rate of at least 9% in the Contracting 


State of which the entity or arrangement is a resident; or 


i) an entity or arrangement that is wholly or almost wholly owned (directly or indirectly), 


or established or created, by one or more persons, entities, or arrangements referred 


to in subparagraphs c) to h):   


(i) that is established and operated exclusively or almost exclusively to hold 


assets or manage or invest funds for the benefit of a person, entity, or 


arrangement referred to in subparagraphs c) to h) or that only carries out 


activities that are ancillary to those carried out by a person, entity, or 


arrangement referred to in subparagraphs c) to h); or 


(ii) in the case of a person, entity or arrangement referred to in subparagraph e), 


is established and operated exclusively or almost exclusively to conduct the 


activities in subdivision (i) or to conduct related investment activities for a 


person, entity or arrangement referred to in that subparagraph. 


Mark-up threshold 


9. The provisions of paragraphs 1 and 2 shall not apply to covered income falling within 


subdivisions (iii) to (vii) of subparagraph a) of paragraph 4 if the gross amount of the item or 


items of covered income does not exceed an amount equal to the costs incurred by the person 
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deriving the income and that are directly or indirectly attributable to earning the income plus a 


mark-up of 8.5% on those costs. For the purposes of this paragraph: 


a) all income derived by a person under the terms of a single contractual arrangement 


during a fiscal year with respect to the same category of covered income and all costs 


incurred during the same fiscal year and that are directly or indirectly attributable to 


earning that covered income shall be aggregated for the purpose of determining the 


mark-up on costs; 


b) all income derived by a person during a fiscal year with respect to more than one 


contractual arrangement or category of covered income, and all costs incurred during 


the same fiscal year and that are directly or indirectly attributable to earning that 


covered income, shall be aggregated for the purpose of determining whether the mark-


up on costs if, taken as a whole, the covered income is so interrelated that an aggregate 


analysis is more reliable;   


c) where a person deriving income described in subdivision (vii) of subparagraph a) of 


paragraph 4 incurs costs that are directly or indirectly attributable to earning that income 


and such costs include costs from transactions with a person that is a resident of a third 


jurisdiction and connected to the person deriving the income, the costs incurred from 


those transactions shall be disregarded to the extent that they exceed 80% of total costs 


if the connected person that is a resident of a third jurisdiction is subject, in respect of 


the income received from those transactions, to a tax rate below 9% in that third 


jurisdiction and: 


(i) the connected person provides the services directly to the person paying the 


consideration for the provision of services; or 


(ii) the connected person enters into transactions with another person connected 


to the person deriving the income and that other person is subject, in respect 


of the income derived from those transactions, to a tax rate below 9% in the 


jurisdiction of which that other person is a resident and that other person 


provides the services directly to the person paying the consideration of the 


provision of services. 


This paragraph does not apply where the item of covered income is an original or related 


payment, within the meaning of paragraph 11, in respect of which the conditions in 


subparagraphs a) to c) of paragraph 11 are met. 


Connected persons 


10. For the purposes of this Article, a person shall be considered to be connected to another person 


if, based on all the relevant facts and circumstances, one has control of the other or both are 


under the control of the same person or persons. In any case, a person shall be considered to 


be connected to another person if: 


a) one possesses directly or indirectly more than 50 per cent of the beneficial interest in 


the other (or, in the case of a company, more than 50 per cent of the aggregate vote 


and value of the company’s shares or of the beneficial equity interest in the company); 


or 


b) another person possesses directly or indirectly more than 50 per cent of the beneficial 


interest (or, in the case of a company, more than 50 per cent of the aggregate vote and 


value of the company’s shares or of the beneficial equity interest in the company) in 


each person. 
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Connected persons – targeted anti-avoidance rule 


11. Where: 


a) a payment of an item of covered income arising in a Contracting State (“the original 


payment”) is made by a person other than an individual to a resident of either 


Contracting State (the “intermediary”); and 


b) the intermediary at any time during a 365 day period that includes the day of the original 


payment pays, directly or indirectly, an amount equal to all or substantially all of the 


original payment, in the form of payments (“related payments”):  


(i) to a person or persons (the “connected payee”), other than a person described 


in paragraph 8, that is connected to the person making the original payment;  


(ii) the connected payee is subject, in respect of the related payments, to a tax 


rate below 9% in the State of which it is a resident and a statutory rate of tax 


in the State of which the intermediary is a resident (taking into account of any 


reduction in that rate by virtue of a double taxation convention) (“intermediary 


tax rate”) that is also below 9%; and 


(iii) if the intermediary includes the original payment in its taxable income in the 


Contracting State of which it is a resident, the related payments are deductible 


in computing its taxable income in that State; and 


c) it is reasonable to conclude that the intermediary would not have made the related 


payments in the absence of the original payment; 


the original payment made to an intermediary or any related payment made to a connected 


payee that is a resident of the other Contracting State shall be treated, for the purposes of this 


Article, as if it had been covered income paid to a person connected to the payer that is a 


resident of that other State and the tax rate to which that item of covered income is subject shall 


be treated for the purposes of paragraphs 1, 2 and 5 as being:  


d) in the case where the original payment is made to an intermediary that is a resident of 


that other State, the higher of the tax rate to which the connected payee is subject, in 


respect of the related payments, in the State of which it is a resident and the 


intermediary tax rate; or 


e) in the case where the original payment is made to an intermediary that is a resident of 


the Contracting State in which that item of covered incomes arises, the tax rate to which 


the connected payee is subject, in respect of the related payments, in the State of which 


it is a resident.   


 Materiality threshold 


12. The provisions of paragraphs 1 and 2 shall not apply to an item of covered income arising in a 


Contracting State and derived by a person that is a resident of the other Contracting State (the 


“tested payee”) unless the sum of: 


a) the gross amount of covered income paid by one or more residents of the first-


mentioned Contracting State that are connected to the tested payee and derived by the 


tested payee or one or more residents of the other State that are connected to the 


tested payee; and 


b) the gross amount of covered income borne by one or more permanent establishments 


situated in the first-mentioned State through which the tested payee, or persons that 
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are connected to the tested payee, carry on business and derived by the tested payee 


or one or more residents of the other State that are connected to the tested payee; 


is equal to or greater than [€Y3] in the fiscal year concerned.  


For the purposes of this paragraph:  


c) no account shall be taken of the tax rate that is applicable to the covered income in that 


other State; and 


d) persons shall be deemed not to be connected if those persons are otherwise connected 


solely because of control exercised, or any beneficial interest (or, in the case of a 


company, the aggregate vote and value of the company’s shares or beneficial equity 


interest) possessed directly or indirectly, by a person, entity or arrangement described 


in: 


(i) subparagraph e) of paragraph 8; or 


(ii) subparagraph i) of paragraph 8, replacing the references to “subparagraphs c) 


to h)” with “subparagraph e)”. 


Application to permanent establishment in source State 


13. If the person deriving the item of covered income, being a resident of a Contracting State, 


carries on business in the other Contracting State in which that income arises through a 


permanent establishment situated therein, the provisions of paragraphs 1 and 2 shall not apply: 


a) to interest and royalties if the debt claim, right or property in respect of which the interest 


or royalties are paid is effectively connected with that permanent establishment; 


b) to other items of covered income to the extent that they are attributable to that 


permanent establishment in accordance with the provisions of Article 7. 


In such case, the provisions of Article 7 shall apply. 


Administration 


14. The tax chargeable in accordance with the provisions of this Article in a Contracting State in 


respect of an item of covered income arising in that State and derived by a resident of the other 


Contracting State in a fiscal year shall be determined following the end of that fiscal year and 


shall not be levied by the first-mentioned State until it is so determined. The competent 


authorities of the Contracting States may by mutual agreement settle the mode of application 


of the provisions contained in this Article. 


Implications of this Article 


15.  It is understood that the provisions of this Article: 


a) are included in this Convention as part of the implementation of the OECD/G20 


Inclusive Framework on Base Erosion and Profit Shifting Two-Pillar Solution to Address 


the Tax Challenges Arising from the Digitalisation of the Economy;  


b) do not otherwise reflect the tax treaty policies of either Contracting State; and  


 
3 €Y will be set according to the size of the smallest economy of the two Contracting States. For Contracting States 


with GDP equal to or greater than EUR 40 billion, the threshold will be EUR 1 million. For Contracting States with GDP 


of less than EUR 40 billion, the threshold will be EUR 250 000. 
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c) are without prejudice to subsequent modifications to this Convention or any other 


Convention concluded by either of the Contracting States. 
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Design of the STTR 


1. The Subject to Tax Rule (STTR) takes the form of a conventional bilateral treaty article in order to 


make it easier to read and interpret, and to analyse its interaction with other treaty provisions. For the same 


reasons, it is presented in the form of a model provision that is included in a treaty consistent with the 


structure of and terminology used in the OECD Model; and as such certain defined terms, such as “interest” 


and “royalties”, referred to in the model provision are aligned with those found in the OECD Model. Existing 


treaties may vary in this and other respects; using the existing treaty definitions for the purposes of the 


STTR when included in a particular treaty will avoid unnecessary complexity. However, States are free to 


agree to adopt the OECD/UN Model definitions for the purposes of the STTR through bilateral negotiation 


if they do not agree to use the definition in the treaty. The draft does not preclude the flexibility to make 


amendments in the context of a particular bilateral treaty. 


2. The STTR is not implemented through individual changes to the Articles in Chapter III (taxation of 


income) of the OECD Model. That is because it can apply to different categories of income and because 


the existing allocation of taxing rights is not being changed. Instead, it is presented here as a separate 


standalone treaty Article. It is consistent with the structure of and terminology used in the OECD Model 


Tax Convention and could therefore be included in a bilateral tax treaty based on the OECD Model. It could 


also, with appropriate adaptations, be included in a bilateral tax treaty based on the UN Model Double 


Taxation Convention Between Developed and Developing Countries. The commentary that accompanies 


the STTR is likewise consistent with the Commentaries on other Articles of the OECD Model. However, 


the STTR and commentary should be read in the light of the observations some OECD member states 


have made, and positions that some non-member countries have set out, on those Commentaries – e.g. 


on the types of payments that constitute royalties. These observations and positions can be found in the 


published OECD Model Tax Convention. 


3. By virtue of its design, the STTR model treaty provision operates only in respect of those items of 


covered income that are subject to adjusted nominal tax rates below the STTR minimum rate of 9% (and 


to which an existing source state taxing right at or above the minimum rate did not apply under the treaty).  


4. The Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the 


Digitalisation of the Economy released by the Inclusive Framework on BEPS (the Statement) on 8 October 


2021 contains a commitment that members of the Inclusive Framework on BEPS (IF) that apply nominal 


corporate income tax rates below 9% to interest, royalties and a defined set of other payments would 


implement the STTR into their bilateral treaties with developing IF members when requested to do so. A 


footnote to the 2021 October Statement explains that IF jurisdictions considered as developing for this 


purpose are those with a Gross National Income (GNI) per capita, calculated using the World Bank Atlas 


method, of USD 12 535 or less in 2019. The footnote also says that the list of developing countries will be 


updated regularly. There is a process to support members of the Inclusive Framework on BEPS in the 


identification of relevant tax treaties for this purpose. However, it will not be appropriate to include the 


STTR in every tax treaty, because most jurisdictions apply nominal tax rates above 9% to the income in 


question in the hands of their residents. 


5. The Statement also provided that a multilateral convention would facilitate the implementation of 


the STTR. The multilateral convention will provide one possible option for implementation of the STTR. 


States are also free to include the provision in their tax treaties on a bilateral basis. The form of the provision 


included in the multilateral convention will contain adaptations, such as the use of descriptive language in 


the place of the references to Article numbers used in the model provision, so that it is adapted to existing 


treaties that might conform to the UN Model Tax Convention. The multilateral convention will also be 


adapted to existing treaties by, for example, replacing the definitions of “interest” and “royalties” (which in 


the model provision follow the definitions found in subparagraph 3 of Article 11 and subparagraph 2 of 


Article 12 of the OECD Model) with the definitions used in the equivalent provisions of the existing treaty. 
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1. Taxing right in source State where covered income taxed at below minimum 


rate  


6. Paragraph 1 allows the State in which the income arises (the “source State”) to tax an item of 


“covered income” (defined in paragraph 4). The STTR operates as a derogation from the restrictions (in 


whole or in part) imposed on taxing rights of the source State under the allocation rules set out in the 


specified Articles of the Convention which would otherwise apply to that income. Where there is no 


restriction imposed on taxing rights of the source State, the STTR will not apply. The exercise of this taxing 


right is limited, however, to situations where the income is subject to a tax rate in the State of residence of 


the person deriving the income (the “residence State”) that is below an agreed minimum rate of 9%. The 


meaning of the term “tax rate” is provided by paragraph 5, supplemented by paragraphs 6 and 7. The 


exercise of the source State’s right to tax is further limited by paragraph 2.   


2. Source State taxing right limited to specified rate 


7. Paragraph 2 places a ceiling on the tax that may be imposed in the source State in accordance 


with paragraph 1. The tax is limited to the specified rate multiplied by the gross amount of the covered 


income. The specified rate is equal to the difference (with a floor of zero) between the agreed minimum 


rate of 9% and the tax rate applied to the covered income in the residence State. Because the specified 


rate is computed by reference to the tax rate applicable in the residence State, which may vary depending 


upon the character of the income or the person receiving it, it cannot be specified numerically. The rules 


for determining the tax rate for these purposes are set out in paragraphs 5, 6 and 7. 


8. The effect of paragraph 2 can be illustrated by an example. The agreed minimum rate in paragraph 


1 is 9%. Assume the tax rate determined in accordance with paragraph 5 is 5%, and the gross amount of 


the item of covered income is 100. The specified rate is therefore 9% - 5% = 4% and the source State’s 


taxing right is limited by paragraph 2 to 4% of 100, producing tax of 4. Paragraph 2 sets a ceiling on the 


source State’s taxing right, but does not require the source State to apply that taxing right in full or to tax 


the gross amount of the covered income. This will depend on the operation of the source State’s domestic 


taxation laws. For example, the source State may apply a higher rate of tax to the net amount of the 


covered income determined in accordance with its taxation laws, as long as the tax so charged does not 


exceed the specified rate multiplied by the gross amount of the covered income. Extending the previous 


example, imagine that the net amount of the covered income determined under the source State’s laws is 


15, that those laws provide only for net basis taxation of the covered income, and that the rate applicable 


in the source State is 20%. The resulting tax is 20% x 15 = 3, which does not exceed the specified rate of 


4% multiplied by the gross amount of the income (100) and the source State can exercise its domestic law 


taxing right in accordance with paragraph 2. If, however, all other facts were the same but the rate 


applicable to the net income in the source State was 30% (producing tax of 4.5), paragraph 2 would limit 


the source State to charging tax of 4.   


9. Paragraphs 1 and 2 together govern the broad operation and effect of the STTR. The STTR: 


a) applies only where the item of covered income is subject to an adjusted nominal rate of tax 


in the residence State that is below an agreed minimum rate; and then 


b) allows the State in which the item of covered income arises to tax that income up to the 


gross amount of the income multiplied by the specified rate.     
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3. Interaction with other Articles  


10. Paragraph 3 governs the interaction between the STTR and other provisions of the Convention 


that allow the source State to tax an item of covered income. The first sentence of paragraph 3 applies 


where another provision of the Convention allows the source State to tax the covered income at a rate that 


is equal to or greater than the specified rate computed in accordance with paragraph 2. The second 


sentence of paragraph 3 applies where another provision of the Convention allows the source State to tax 


the item of covered income at a rate that is below the specified rate computed in accordance with 


paragraph 2.   


11. Where another provision of the Convention already allows the source State to tax the gross amount 


of the item of covered income at a rate that is equal to or above the specified rate, the first sentence of 


paragraph 3 stipulates that the provisions of paragraphs 1 and 2 will not apply. This ensures that those 


other provisions will apply in preference to the STTR and the source State will not be limited to taxing the 


income at the specified rate. It will be able to tax the income at the higher rates provided for under those 


other provisions. In those circumstances, the STTR has no purpose and paragraphs 1 and 2 are therefore 


disapplied, effectively switching off the STTR. The obligation to provide relief from double taxation 


consistent with Article 23 A or 23 B would continue to apply.  


12. Where another provision of the Convention already allows the source State to tax the gross amount 


of an item of covered income at a rate that is below the specified rate, the second sentence of paragraph 


3 governs the interaction between the STTR and that other provision. The effect of the second sentence 


of paragraph 3 is that the taxing right under the other provision is preserved and the STTR allows a 


supplementary taxing right to bring the combined rate under the two provisions up to the specified rate. 


This is achieved by deducting the rate provided for under the other provision from the specified rate 


computed in accordance with paragraph 2; the net rate is then the specified rate applicable in this scenario. 


This has no impact on the source State’s taxing rights, which will always equate to the specified rate 


computed in accordance with paragraph 2, but is important in ensuring that the provisions of Articles 23 A 


and 23 B apply as intended. The interaction between the STTR and those Articles is discussed in Chapter II 


of this report. Where the second sentence of paragraph 3 applies, the source State’s administration of the 


taxing right under the other provision is unaffected by the adoption of the ex-post annualised charge 


administrative practice in relation to the STTR.  


13. The operation of the second sentence of paragraph 3 can be illustrated by the following example. 


SCo, a company resident of State S, makes a payment of 100 of covered income to RCo, a company 


resident in State R. SCo and RCo are connected persons. In State R, the income benefits from a 


preferential adjustment within the meaning of paragraph 6 which brings the tax rate applicable on the 


income in State R to 4%. Under another provision of the treaty between State S and State R, State S is 


permitted to tax this category of covered income at 2.5%. The treaty also includes an STTR in the format 


set out above. The agreed minimum rate in paragraph 1 is 9%. The STTR applies, because the tax rate 


applied to the covered income in State R is below the agreed minimum rate. The specified rate computed 


in accordance with paragraph 2 is the difference between the minimum rate of 9% and the applicable tax 


rate in State R of 4%, giving a specified rate of 5%. The second sentence of paragraph 3 applies, 


preserving the effect of the other provision allowing State S to tax the 100 at 2.5% and reducing the 


specified rate under the STTR to 2.5% (that is, 5% minus 2.5%). State S is therefore permitted to tax the 


full 100 of covered income at the full specified rate of 5%. The additional tax of 2.5% due under the STTR 


would be administered following the ex post annualised charge approach. 


14. Paragraph 3 refers to taxation of the gross amount of the item of covered income in the State in 


which the income arises in accordance with any other provision of the Convention. Some bilateral treaties 


provide for the net taxation of covered income in the State in which the income arises. In such 


circumstances, the amount of taxation permitted in accordance with the provisions of the treaty requires a 
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calculation of the equivalent gross amount. This calculation must be performed once the net profit is 


determined. 


15. This approach can be illustrated by the following example. SCo, a company resident of State S, 


makes a payment of 100 for the use of industrial, commercial or scientific equipment to RCo, a company 


resident in State R. RCo incurs costs (or, in the case of tax treaties that have specific rules for deeming 


costs to be incurred with respect to the payment, is deemed to have incurred costs) of 40 in earning that 


income. SCo and RCo are connected persons. In State R, the income is subject to a tax rate of 4%. Under 


another provision of the treaty between State S and State R, State S is permitted to tax this category of 


covered income at 10% of the net amount. The treaty also includes an STTR in the format set out above. 


The specified rate computed in accordance with paragraph 2 is the difference between the minimum rate 


of 9% and the applicable tax rate in State R of 4%, giving a specified rate of 5%. The tax permitted under 


the treaty is calculated as 100 – 40 = 60. This is multiplied by 10%, giving tax of 6 in State S. This represents 


taxation of 6% on the gross payment of 100. Taxation of 6% on the gross payment is above the specified 


rate of 5% and so the STTR will not apply. 


4. Covered income 


4.1. Subparagraph a) – categories of covered income 


16. Subparagraph a) lists seven categories of income that constitute covered income for the purposes 


of the STTR. 


4.1.1. Interest 


17. Subdivision (i) of subparagraph a) applies to interest, where the term has the same meaning as it 


has for the purposes of Article 11. The definition is provided by paragraph 3 of Article 11. The words “as 


used in this Article” (meaning Article 11) in paragraph 3 of Article 11 are redundant and potentially 


confusing when applying the definition of “interest” for the purposes of paragraph 4 of the STTR. These 


words are therefore omitted when reading the definition for these purposes. 


18. It is understood that in a bilateral treaty the Contracting States may agree a definition of “interest” 


that differs from the meaning provided by paragraph 3 of Article 11. Where this is the case, the Contracting 


States remain free to use that existing treaty definition for the purposes of the STTR in order to avoid 


unnecessary duplication and complexity. Where a bilateral treaty provides for preferential treatment for 


particular types of interest, Contracting States should consider whether that preference will have any 


practical impact on the operation of the STTR and whether the terms of that preference are consistent with 


the underlying policy objectives of the rule.  


4.1.2. Royalties 


19. Subdivision (ii) of subparagraph a) applies to royalties, where the term has the same meaning as 


it has for the purposes of Article 12. The definition is provided by paragraph 2 of Article 12. The words “as 


used in this Article” (meaning Article 12) in paragraph 2 of Article 12 are redundant and potentially 


confusing when applying the definition of “royalties” for the purposes of paragraph 4 of the STTR. These 


words are therefore omitted when reading the definition for these purposes. 


20. As for interest, it is understood that in a bilateral treaty the Contracting States may agree a 


definition of “royalties” that differs from the meaning provided by paragraph 2 of Article 12. Where this is 


the case, the Contracting States remain free to use that existing treaty definition for the purposes of the 


STTR, taking into account the underlying policy objectives of the STTR, in order to avoid unnecessary 


duplication and complexity.   







18    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – SUBJECT TO TAX RULE (PILLAR TWO) © OECD 2023 
  


4.1.3. Payments made in consideration for the use of, or the right to use, distribution rights 


in respect of a product or service 


21. Subdivision (iii) of subparagraph a) applies to payments for the use of, or the right to use, 


distribution rights. As outlined at paragraph 10.1 of the Commentary on Article 12, such payments are not 


royalties according to the definition in paragraph 2 of Article 12 and would therefore fall under Article 7. 


Such payments are made to increase sales receipts from the distribution of goods or of services. They 


may also be made to secure an exclusive distribution right, in which case the payer has the sole right to 


sell a given good or service in a particular geographic area, or a non-exclusive distribution right in which 


case the payer may be one of a number of persons with the right to distribute a good or service. The 


definition covers both types of payment, noting that an exclusive distribution right is likely to be of higher 


value. An example of such a payment is provided in paragraph 10.1 of the Commentary on Article 12 of 


the OECD Model Tax Convention.  


22. Where a payment is in consideration for the transfer of the full ownership of distribution rights, the 


payment is not in consideration “for the use of, or the right to use” the distribution rights therefore does not 


fall within subdivision (iii). The essential character of the transaction cannot be altered by the form of the 


consideration, or whether payment of the consideration is made as a lump sum or in instalments. 


4.1.4. Insurance and reinsurance premiums    


23.  Subdivision (iv) of subparagraph a) applies to insurance and reinsurance premiums and covers:  


• Insurance premiums – that is, payments made under an insurance arrangement. For the purposes 


of subdivision (iv), an insurance arrangement is a contract where the insured party acquires risk 


protection in respect of uncertain future losses that may arise from the realisation of a specified 


event. In consideration of the premiums paid by the insured, the insurer will indemnify the insured 


or a beneficiary when the specified event occurs.  


• Reinsurance premiums – that is, payments made under a reinsurance arrangement between an 


insurer and a reinsurer. For the purposes of subdivision (iv), a reinsurance arrangement is a 


contract where, for the payment of a premium, an insurer cedes insured risks to a reinsurer. In a 


reinsurance arrangement, the original insurer is still contractually responsible for payments to the 


policyholders.    


24. While subdivision (iv) of subparagraph a) applies to insurance and reinsurance premiums of any 


description, like the other categories of covered income it is limited by the requirements of paragraph 8 


which restricts the application of the STTR to payments between connected persons. This means, in effect, 


that the application of the STTR will generally be confined to “captive” insurance and reinsurance 


arrangements. 


4.1.5. Fees to provide a financial guarantee, or other financing fees  


25. Subdivision (v) of subparagraph a) applies to financial guarantee fees or other financing fees.  


26. A guarantee is a legally binding commitment of the guarantor to assume an obligation of the 


guaranteed debtor if the debtor defaults on that obligation. Financial guarantees are paid under contracts 


that require the issuer to make specified payments to reimburse the holder for a loss it incurs because a 


specified debtor fails to make payment when due. These fees are in scope of subdivision (v) of 


subparagraph a). 


27. Within an MNE group a common example is the provision of a guarantee by one associated 


enterprise (the guarantor) of a loan taken by another associated enterprise (the borrower) from an 


unrelated lender. By providing an explicit guarantee to the lender, the guarantor is exposed to additional 


risk as it is legally committed to meet the borrower’s obligations if the borrower defaults, while the 
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guarantee allows the borrower to borrow on terms preferential to those that would have been available 


based on its own, non-guaranteed, credit rating.  


28. Financing fees cover incremental consideration paid by a debtor in connection with its borrowing 


funds or issuing debt securities. This category includes fees paid by the debtor to compensate the 


connected party lender for costs associated with advancing the funds. These fees include loan origination 


fees, commissions, accounting and auditing fees, legal fees and any other costs that are directly 


attributable to issuing a debt instrument that are not interest or fees related to financial guarantees. Debt 


issue costs are different from the interest paid as they may be paid under different terms, but increase the 


effective interest rate applicable to the debt instrument. 


29. For example, Company T, a member of MNE Group Y, performs as the MNE group treasury entity 


and undertakes a range of different financial transactions both intra-group and externally. Company T’s 


main purpose is to provide treasury services to other entities within the MNE group. Company T arranges 


intra-group loans to meet the funding needs of other group members as necessary. When lending to other 


entities within Group Y, Company T charges a loan origination fee to cover the cost of providing services 


required in the handling and processing of the loan. This fee is within the scope of subdivision (v) of 


subparagraph a). Loan interest paid is not within the scope of subdivision (v) of subparagraph a), but would 


fall within subdivision (i) of subparagraph a). 


30. Alternatively, the role of Company T may be more limited. Instead, it may act as a finance broker, 


securing loan finance from third parties. In such circumstances, the interest paid, and any associated 


finance fees, would not be within scope of the STTR because the loan agreement would be with a third 


party. However, fees paid for the services provided by members of Group Y to Company T for its services 


as a broker would be within the scope of subdivision (vii) of subparagraph a) and therefore within scope of 


the STTR. 


4.1.6. Rent or any other payment for the use of, or the right to use, industrial, commercial or 


scientific equipment  


31. Subdivision (vi) of subparagraph a) applies to rent or any other payment for the use of, or the right 


to use, industrial, commercial or scientific equipment. This provision covers all payments received by the 


owner, or other person with rights over the disposition of, equipment, as consideration for letting another 


person use that equipment (commonly referred to as leasing).  


32. The term “equipment” is not defined, but refers to tangible assets employed in a business. It does 


not include intellectual property or immovable property covered by Article 6. Industrial, commercial or 


scientific equipment is a subset of equipment and includes assets used outside of a consumer context 


such as ships, aircraft, cars, trucks and other vehicles, machinery, cranes, containers, and rigs. Satellites, 


pipelines and cables are also examples of industrial commercial and scientific equipment, though, as 


paragraph 9.1 of the Commentary on Article 12 explains, payments made to use the capacity of such 


equipment (e.g. to transmit communications or electrical power, or to transport gas or oil) that do not entail 


the physical possession or control of the equipment by the person using such capacity will generally fall 


outside this category of income, as payment would be in the nature of a payment for services provided by 


the person receiving the payment. And, where, in the case of pipelines and cables, they are properly 


regarded as immovable property under a State’s domestic law, payment for their use is in any event 


excluded from this category. Subdivision (vi) of subparagraph a) applies only to payments for the use of, 


or the right to use, such equipment and does not include consideration for the sale of the equipment. A 


clear distinction must be made between payments for the use of equipment, which fall under subdivision 


(vi) of subparagraph a), and payments constituting consideration for the sale of equipment, which may, 


depending on the case, fall under Articles 7, 13, or 21. Some contracts combine the lease element and the 


sale element, so that it sometimes proves difficult to determine their true legal import. In the case of credit 


sale agreements and lease-purchase agreements, it seems clear that the sale element is paramount, 
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because the parties have from the outset agreed that the ownership of the property in question shall be 


transferred from one to the other, although they have made this dependent upon the payment of the last 


instalment. Consequently, the instalments paid by the purchaser/lessee do not, in principle, constitute 


income within subdivision (vi) of subparagraph a). In the case, however, of lend-lease, and of leasing in 


particular, the sole, or at least the principal, purpose of the contract is normally that of lease, even if the 


lessee has the right thereunder to opt during its term to purchase the equipment in question outright. 


Subdivision (vi) of subparagraph a) therefore applies in the normal case to the rentals paid by the lessee, 


including all rentals paid up to the date the right to purchase is exercised.  


4.1.7. Any income received in consideration for the provision of services.  


33. Subdivision (vii) of subparagraph a) applies to payments in consideration for the provision of 


services. The term “services” should be interpreted in accordance with its ordinary meaning and should 


generally be interpreted to mean an action performed for the benefit of another person. The method of 


delivery is not relevant to the determination of whether income is received in consideration for the provision 


of a service.  


34. The term does not include income received in consideration for the provision or making available 


of goods, including hardware, and income received for the use of, or right to use, immovable property or 


intangible assets (however, see, for example, paragraphs 17.1 to 17.4 of the Commentary on Article 12 of 


the OECD Model Tax Convention explaining that payments for certain transactions that give the customer 


limited use or access to an intangible asset are not considered payments “for the use of, or the right to 


use,” the intangible). Where income is dealt with separately in an earlier subdivision of subparagraph a), 


that subdivision applies in preference to subdivision (vii).  


4.1.8. Mixed contracts 


35. Covered income may be paid under so-called “mixed contracts”, whereby a single payment 


includes a type of income that is included in paragraph 4, as well as a type of income that is not. A single 


payment under a mixed contract could also represent different categories of income within paragraph 4. In 


applying the STTR, the approach explained in paragraph 11.6 of the Commentary on Article 12 of the 


OECD Model should be taken in determining the treatment of payments made under these contracts: 


  “The appropriate course to take with a mixed contract is, in principle, to break down, on the basis of 
the information contained in the contract or by means of a reasonable apportionment, the whole 
amount of the stipulated consideration according to the various parts of what is being provided under 
the contract, and then to apply to each part of it so determined the taxation treatment proper thereto. 
If, however, one part of what is being provided constitutes by far the principal purpose of the contract 
and the other parts stipulated therein are only of an ancillary and largely unimportant character, then 
the treatment applicable to the principal part should generally be applied to the whole amount of the 
consideration.” 


4.2. Subparagraph b) – rent or any other payment for the use of, or the right to use, a 


ship to be used for the transportation of passengers or cargo in international traffic on a 


bare boat charter basis and income derived by a person whose tax liability in respect of 


that income, under the laws of a Contracting State, is determined by reference to the 


tonnage of a ship 


36. Subdivision (i) of subparagraph b) excludes from the definition of covered income, and therefore 


the STTR, any income from leasing a ship to be used for the transportation of passengers or cargo in 


international traffic on a bare boat charter basis. Leasing a ship on a bare boat charter basis means the 


lease of a ship on charter without crew or master. 
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37. Article 8 (International shipping and air transport) of the OECD Model Tax Convention is not one 


of the provisions listed in paragraph 1 of the STTR. This means that the STTR does not apply to items of 


covered income that form profits from international shipping and air transport. This includes profits that are 


directly connected with such operations of ships and aircraft as well as profits that are not directly 


connected with the operation of ships or aircraft in international traffic but that are ancillary to such 


operation, as described in paragraphs 4 to 10.1, 14 and 14.1 of the Commentary on Article 8.  


38. Article 7 applies to profits from the leasing of a ship to be used for the transportation of passengers 


or cargo in international traffic on a bare boat charter that is more than an ancillary to the operation of an 


enterprise’s ships in international traffic. As Article 7 is listed in paragraph 1 of the STTR, and leasing 


income is covered income under subdivision (vi) of subparagraph a) of paragraph 4 of the STTR, the STTR 


would apply to such profits absent a specific exclusion. Subparagraph b) provides such an exclusion. 


39. Subdivision (ii) of subparagraph b) excludes from the definition of covered income any item of 


income that is taxed by reference to the tonnage of a ship. This provision applies to so-called “tonnage 


tax” regimes. The exclusion applies regardless of the way such a regime operates, provided that the tax 


liability of the person deriving that item of income is determined by reference to the tonnage of a ship. 


4.3. Subparagraph c) – source rules 


40. Subparagraph c) sets out the source rules that apply to determine whether an item of covered 


income arises in a Contracting State for the purposes of the STTR. In the case of interest within subdivision 


(i) of subparagraph a), subparagraph c) applies the source rule in paragraph 5 of Article 11. In all other 


cases, subparagraph c) sets out a source rule that adopts the same approach as the rule in paragraph 5 


of Article 11, apart from substituting a reference to “in connection with which the liability to pay the item of 


covered income was incurred” for “in connection with which the indebtedness on which the interest is paid 


was incurred” in the second sentence. 


41. Double taxation may arise in cases where both the person deriving the covered income and payer 


of interest are residents of the Contracting States, but the loan was taken out for the requirements of a 


permanent establishment owned by the payer in a third State and that interest is borne by that permanent 


establishment. The payment of interest may be subject to the STTR in both the State in which the payer is 


resident and the third State. Such instances of double taxation may be resolved through a multilateral 


convention. Alternatively, this might be resolved through the mutual agreement procedure (as envisaged 


in paragraph 3 of Article 25). Contracting States that include the alternative provision found at paragraph 


30 of the Commentary to Article 11 in a convention may wish to consider the effect of that approach for 


the purpose of the applying the STTR. The same considerations would apply to other items of covered 


income that may be taxed in the source State according to the provisions of a bilateral tax treaty. 


5. Meaning of “tax rate” 


42. Paragraph 5 deals with the tax rate referred to in paragraphs 1 and 2 of the STTR. 


Subparagraph a) defines the “tax rate” for purposes of the STTR. Subparagraph b) refers to the taxes that 


are taken into account for purposes of determining the tax rate (“relevant taxes”). Subparagraph c), when 


relevant to the application of the STTR, requires the competent authorities to notify each other, in writing, 


of the statutory rates applicable to items of covered income and of preferential adjustments applicable to 


their residents (other than individuals).  


43. The STTR applies before the GloBE rules. This means that application of the STTR does not take 


account of a qualified IIR, qualified UTPR or a Qualified Domestic Minimum Top-up Tax. 
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5.1. Subparagraph a) - Definition of tax rate 


44. Subparagraph a) defines the tax rate for the purposes of the STTR. The starting point for 


determining the tax rate is the statutory rate of tax that applies to an item of covered income in the State 


of which the person deriving the income is a resident. That is, the tax rate that, as provided for in its taxation 


laws, the residence State will apply to the net income of the person deriving the income. Where the 


Contracting State of which the person deriving the covered income is a resident does not subject that 


person to tax on net income but on some alternative basis, the tax rate is not determined by reference to 


the statutory rate of tax. See paragraphs 62 to 64 for the determination of the tax rate for relevant taxes 


computed on an alternative basis. 


45. The phrase “statutory rate” includes the rate established in regulations, rulings, and the applicable 


rate as interpreted by domestic courts. In many cases, this will be the main rate of the corporate income 


tax (CIT) applicable to companies resident in that State. But where the taxation laws of a State provide for 


a special statutory rate on certain categories of income, or for taxpayers with certain characteristics or 


meeting certain conditions, that special rate will be the rate applicable in accordance with paragraph 5. 


This means that, where covered income benefits from a reduced statutory rate of tax in the residence 


State, paragraph 5 identifies that rate as the applicable rate for the purposes of applying the test in 


paragraph 1 and calculating the specified rate under paragraph 2. For instance, a Contracting State may 


have a CIT rate of 25%, but a preferential tax regime that allows financial income to be taxed at a reduced 


rate of 5%. Under such circumstances, the reduced statutory rate of tax taken into account for applying 


the STTR is 5%. Equally, this means that where a preferential rate is available only to a certain type of 


entity, paragraph 5 identifies that rate as the applicable rate if the recipient falls under such a category. For 


instance, a State may provide a reduced rate of 5% for the income of corporations that are closely held by 


individuals. If an item of covered income is received by such a corporation, it is the reduced statutory rate 


of tax of 5% that is taken into account for applying the STTR. 


46. For example, a State may have a CIT that is above the minimum rate but taxes a particular item 


of covered income at a rate that is lower than the general corporate rate. This reduced rate of tax may 


generally be available to all resident taxpayers, or be the consequence of the taxpayer qualifying for a 


preferential regime, or the reduced rate may only be available in respect of certain categories of income. 


In each case the lower rate of tax, rather than the general statutory tax rate, is the rate applicable in the 


residence State on that income for the purposes of paragraph 5.  


47. In most cases, subparagraph a) requires that a determination of the tax rate applicable to an item 


of income in the hands of the person deriving the income. However, where an item of covered income of 


a person is included in the tax calculation of another person in the same State under that State’s tax 


consolidation or tax grouping regime, the tax rate for that income is determined having regard to the tax 


rate applicable to that other person in respect of that income. 


48. Some States provide for a graduated rate of tax on the net income of corporations. For example, 


a State with a generally applicable tax rate of 15% may impose tax of 5% on the first €X of income in each 


year. Where the graduated rate bands are narrow and most of the net income of the corporation is generally 


taxed at a rate that is significantly above the minimum rate, then the effect of these graduated rates is 


unlikely to have a material impact on the statutory rate applicable to an item of income.  


49. In certain cases, however, significant differences in graduated tax rates could result in a materially 


lower tax rate on covered income. To address this concern, a simplified method could be applied to 


determine the statutory rate that applies to the company. For example, the applicable rate could be 


determined based on the average rate of tax imposed on the net income of the company. For instance, if 


a State has a generally applicable tax rate of 15% but imposes a tax of 5% on the first €1 million of income 


in each year, and if a company has net income of €4 million in a year, then its statutory rate for that year 


would be 12.5% calculated as follows: 
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𝐴𝑣𝑒𝑟𝑎𝑔𝑒 𝑟𝑎𝑡𝑒 𝑜𝑓 𝑡𝑎𝑥 𝑜𝑛 𝑖𝑛𝑐𝑜𝑚𝑒 =
(1 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 𝑥 5%) + (3 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 𝑥 15%)


4 𝑚𝑖𝑙𝑙𝑖𝑜𝑛
  


50. A general exemption or exclusion of a portion of the net income of a corporation should be treated 


in the same way as a graduated tax rate. For example, if, instead of providing a 5% rate on the first €1 


million, a State exempted the first €1 million, the statutory rate on that taxpayer’s income for that year 


would be 11.25%.  


51. Averaging the rate of tax on income in line with the graduated rate structure in the residence State 


is necessarily a taxpayer-specific calculation that introduces some complexity into the determination of the 


applicable rate. An averaging approach may not produce a reliable result in all cases (for example, where 


the resident company is in a net loss position). It should only be applied where it will result in a more 


accurate determination of the statutory rate applicable to that taxpayer. For example, an averaging 


approach may be appropriate where the graduated rate structure in the residence State is expected to 


have a material impact on the statutory rate applying to the covered income.  


52. Where the person deriving the item of covered income benefits from a “preferential adjustment” in 


respect of the income, paragraph 5 provides that the tax rate must be adjusted to take account of the effect 


of that adjustment. This is because when a preferential adjustment is provided in respect of the covered 


income the statutory rate of tax does not reflect the actual rate of tax that is applied to that specific item of 


income. Paragraph 6 defines what is meant by a “preferential adjustment” for these purposes and the 


commentary on that provision illustrates the combined operation of paragraphs 5 and 6.  


5.2. Subparagraph b) - Relevant taxes  


53. The taxes to be taken into account under the laws of the residence State are defined in 


subparagraph b). They include all taxes covered by the applicable tax treaty and any taxes on net income. 


The reference to net income in subparagraph b) is intended to align the definition of relevant taxes in 


subparagraph b) with the income taxes that are treated as covered taxes under the GloBE rules. A net 


income tax is levied on a flow of money or money’s worth that accrues over a period of time and takes into 


account related expenses of producing the flow of money, or money’s worth, to measure the taxpayer’s 


net increase in wealth for the period. Where such net income taxes are first assessed on a group basis 


and subsequently allocated to the group entities, the tax allocated to a specific group entity would be taken 


into account in determining the adjusted nominal tax rate applicable on the covered income received by 


that entity. It includes taxes that allow for a simplified estimate of net profit and includes income taxes 


imposed by general government at the subnational, as well as at the national or federal, level. 


5.3. Subparagraph c) - Notification of tax rates and preferential adjustments 


54. Subparagraph c) provides that the competent authorities must notify one another in writing of the 


rates and other features of their taxation laws that are relevant for the purposes of subparagraph a) of 


paragraph 5 and paragraph 6. This provision facilitates tax certainty, by providing a mechanism through 


which the circumstances in which the STTR will apply can be understood by the Contracting States and 


made clear to their taxpayers. It complements the second sentence of paragraph 4 of Article 2 of the OECD 


Model Tax Convention, which obliges the competent authorities to notify each other of significant changes 


made in their taxation laws, but focuses more narrowly on the features of those laws governing the matters 


that are relevant specifically to the determination of the applicable statutory tax rates for the purposes of 


subparagraph a) and any regimes that may give rise to preferential adjustments within the scope of 


paragraph 6. Subparagraph c) therefore delineates more precisely the attributes of the Contracting States’ 


taxation laws that must be notified for the purposes of the STTR. Contracting States notifying those matters 


under paragraph 4 of Article 2, as significant changes in their taxation laws, will have fulfilled the obligation 


under subparagraph c) provided the notification addresses all of the relevant features required under 


subparagraph c).  
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55. Subdivision (i) of subparagraph c) provides that the competent authorities shall notify each other 


of the statutory rates applicable to covered income in their State, so far as this is relevant to the application 


of the STTR. Thus, this provision only requires a competent authority to notify the other of the tax rates 


that are relevant for purposes of the STTR. For example, a competent authority would not be required to 


notify if there is a change of tax rate applicable to resident individuals because the STTR does not apply 


to individuals in accordance with paragraph 8.  


56. It is expected that competent authorities notify each other of the relevant tax rates when STTR 


enters into force. After this first notification, subdivision (i) of subparagraph c) requires a competent 


authority only to notify when a relevant tax rate has changed and only where that change is relevant to the 


application of the STTR.   


57. Subdivision (ii) of subparagraph c) provides that competent authorities should notify each other of 


the provisions of their taxation laws that apply to covered income and are relevant to the application of the 


STTR that may result in a preferential adjustment in accordance with paragraph 6. It is expected that such 


notification includes an explanation of how these provisions work or might impact paragraph 6. Therefore, 


the competent authority should not only provide a reference to a particular provision of its domestic law, 


but should explain how it may result in a preferential adjustment. As with subdivision (i) of subparagraph 


c), it is expected that competent authorities notify each other of the relevant provisions of their taxation law 


when the STTR enters into force and only make subsequent notifications if there are changes to those 


provisions that are relevant to the application of the STTR.  


58. The expression “or any changes to” in subdivisions (i) and (ii) of subparagraph c) has to be 


interpreted broadly and includes the addition or deletion of tax rates or provisions.  


59. Contracting States are expected to make comprehensive and timely notifications of relevant 


features of, and changes to, their rates and regimes, in accordance with subparagraph c) of paragraph 5, 


to all affected treaty partners; that is, those States with which a Contracting State has a treaty including 


the STTR. Although this will require an initial mutual exchange of notifications between States including 


the STTR in their bilateral treaty, and subsequent notifications of relevant changes in a Contracting State’s 


statutory tax rates and any regimes that may give rise to a preferential adjustment, the process is amenable 


to streamlining. Although a Contracting State may have multiple treaties including the STTR, the content 


of its notification to each affected treaty partner will be identical in all cases and the data will only need to 


be assembled once.  


60. The content of a notification under subparagraph c), which serves to clarify the applicable statutory 


tax rates (and adjustments to those rates arising as a result of any preferential adjustment within the scope 


of paragraph 6) for the purposes of applying paragraphs 1 and 2 of the STTR, is also valuable in providing 


tax certainty to businesses (and their paying agents) whose income is within the scope of the rule. It is 


therefore desirable that the content of those notifications be published so that it is available to external 


users of treaties that contain the STTR.  


61. Although the notification requirement under subparagraph c) is mandatory, the operation of 


subparagraph a) of paragraph 5 and paragraph 6 is not dependent upon such a notification having been 


made. The facilitation of comprehensive and timely notifications, and the publication of their content, under 


the processes briefly outlined above should nevertheless provide early certainty about the circumstances 


in which the STTR will apply between Contracting States including the provision in their treaties. This 


approach is designed to maximise tax certainty and remove doubts or difficulties about the operation of 


the STTR. Should any such doubts or difficulties arise in respect of the content of, or in the absence of, a 


notification, the first sentence of paragraph 3 of Article 25 of the OECD Model Tax Convention provides a 


mechanism through which the competent authorities may resolve these by mutual agreement. This 


mechanism allows the competent authorities to enter into a dialogue where, for example, there is an initial 


difference of view between them about the effect of a regime that has been notified as giving rise to a 


preferential adjustment or whether a regime that has not been notified may give rise to a preferential 
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adjustment within the scope of paragraph 6. Moreover, where a person considers that the way in which 


the STTR has been applied by a Contracting State will give rise to taxation not in accordance with the 


Convention, the provisions of paragraphs 1 and 2 of Article 25 provide a mechanism through which such 


a case can be resolved by mutual agreement, including by mandatory binding arbitration under paragraph 


5 of Article 25.    


5.4. Determination of tax rate for relevant taxes computed on an alternative basis  


62. The tax rate under paragraph 1, together with the definition of the tax rate in subparagraph a), are 


both premised on the assumption that the person deriving the covered income will be subject to tax on net 


income in the State where it is resident. However, there may be situations where relevant taxes falling 


within subparagraph b) of paragraph 5 are imposed on a different basis. For example, where the bilateral 


treaty follows Article 2 of the OECD Model Tax Convention, any taxes on capital or income will be covered 


taxes under the treaty and should properly be taken into account for determining the tax rate on an item of 


covered income.    


63. It will generally be necessary for the Contracting States to agree the tax rate or a methodology for 


determining the rate in respect of taxes that are calculated other than on a net income basis in order to 


prevent the STTR applying in circumstances that are outside the intended scope of the STTR. This is 


because the imposition of a tax imposed on such an alternative base may impose a greater incremental 


tax cost on the person deriving the income in respect of its covered income than a net income tax. All such 


taxes are relevant taxes for the purpose of determining the tax rate. For example, one of the taxes covered 


by the relevant bilateral treaty could be a tax on a company’s assets or equity. This type of tax could be a 


separate tax on the net equity of a corporation that is imposed in addition to corporate income tax, or it 


could be one component of a tax that is based on multiple components including income and equity. A 


company resident in a State that imposes this type of tax may be subject to that tax (or an additional 


amount of such tax) as a result of lending money to a connected person. This tax will, however, be 


calculated not on the income from the intra-group loan, but by reference to the increase in the assets or 


equity of the resident company that results from this intra-group financing transaction. In this situation, 


such a tax (even one with a low statutory rate) could result in an increase in a tax liability for a resident 


company that is relatively high as a percentage of the covered income arising under the loan.  


 


64. The paragraphs below address two situations: 


a) the first is where the existing bilateral treaty includes, as a relevant tax, a tax calculated on 


an alternative basis; 


b) the second is where one of the Contracting States introduces or modifies the operation of 


such a tax after the STTR has come into force. 


5.5. Taxes in force at the time the STTR is introduced into the bilateral treaty 


65. Where a relevant tax calculated on an alternative basis is already in force at the time the STTR is 


introduced, Contracting States should agree the tax rate or methodology for determining such rate prior to 


the STTR coming into force. This agreement should be reflected in an additional paragraph of the STTR 


or in a protocol to the treaty. 


66. In reaching this agreement, the Contracting States should take account of the key design features 


of the relevant tax and the policy rationale of the STTR, including the need for a transparent rule that 


protects the tax base of the source State while avoiding undue complexity and the risk of over-taxation.  


67. Where a Contracting State imposes a covered tax under Article 2 on gross income, or by reference 


to equity (e.g. a capital tax), or the tax base for which is calculated by reference to multiple components 
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(e.g. income and equity), applying the STTR by reference to the statutory rate on an item of covered income 


would not, given the broader base, accurately reflect the equivalent nominal rate applied to net income.  


68. To address this, the Contracting States should include an additional provision in the treaty, or in a 


protocol, providing a methodology for establishing the tax rate to be applied in the case of that tax for the 


purposes of the STTR. The text for such a provision, which could be inserted in the STTR by renumbering 


subparagraph a) of paragraph 5 as paragraph 5 a)(i) and adding a new paragraph 5 a)(ii), is provided 


below.   


(ii) Notwithstanding subdivision (i) of subparagraph a), the tax rate with respect to an item of 


covered income subject to the [insert the name of the tax] in [insert the name of the residence 


State], shall be the rate that results from dividing the total amount of such tax paid by the 


resident of [insert the name of the residence State] in the year in which the covered income is 


reflected in its financial statements by the total amount of its net income of that same year 


reflected in those financial statements.   


69. The tax rate computed in accordance with this additional provision would, for the identified tax, 


replace the statutory rate referred to in subparagraph a) of paragraph 5. This means that the statutory rate 


and any preferential adjustments that are taken into account in accordance with paragraph 6 are, in respect 


of the identified tax, ignored for the purposes of paragraph 5. This paragraph instead computes an 


equivalent rate on net income to adjust for the broader base of the tax on alternative or multiple 


components. It is this computed rate, and not the statutory rate, that is then used, in respect of the identified 


tax, for the purposes of applying the STTR. Where both an income tax and an alternative basis tax are 


applied to an item of covered income, the rates calculated under subparagraph a) of paragraph 5 


(renumbered to 5 a)(i)) and 5 a)(ii)) are added together to produce the tax rate for the purposes of applying 


the STTR. 


70. This additional paragraph does not alter the mechanics of the STTR. The STTR would continue to 


apply on a transactional basis to covered income referred to in paragraph 4 even though the computation 


of the tax rate is made on an entity basis. If the entity is subject to group taxation or a consolidation regime 


in the residence State, then the portion of the tax attributable to the resident of the other Contracting State 


would need to be separated from the rest of the group. 


71. The tax rate computed in accordance with this paragraph results from dividing the total amount 


the tax paid in the year in which the covered income is reflected in the financial statements of the taxpayer 


by the total amount of its net income of that same year.   


72. The following example illustrates the operation of this paragraph. State A has a corporate tax with 


a rate of 2.5% and whose tax base is the net income and net equity of the company. State A has a tax 


treaty with State B that follows the OECD Model Tax Convention, which includes the STTR with a minimum 


tax rate of 9% and paragraph 5 a)(ii) outlined at paragraph 68 above. A resident of State B makes a royalty 


payment of 100 to a resident of State A which is not subject to source taxation in accordance with the 


treaty. The resident of State A has 500 of net income (which includes the royalty payment of 100) and has 


net equity of 3000. The tax paid in State A is 87.5 (500 + 3000 x 2.5%). Instead of taking into account the 


statutory rate of 2.5%, this additional provision mandates that the tax rate for purposes of paragraph 5 


shall be 17.5% (87.5/ 500). The STTR would not be triggered because 17.5% is above the minimum tax 


rate of 9% reflected in paragraph 1 of the STTR. 


73. Similar considerations may arise where a State does not impose corporate income tax on items of 


covered income when that income is earned, but instead imposes tax at the point of profit distribution (both 


actual and deemed). In these circumstances, the tax rate determined in accordance with paragraph 5 may 


be lower than the tax rate specified in paragraph 1, but applying the STTR by reference to this rate would 


not accurately reflect the tax rate applied to net income over a period of time. This paragraph does not 


apply to deemed distributions made by a permanent establishment. 
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74. To address this, the Contracting States should include an additional provision in the treaty, or in a 


protocol, providing a methodology for establishing the tax rate to be applied in the case of that distribution 


tax for the purposes of the STTR. The text for such a provision, which could be inserted in the STTR by 


renumbering paragraph 5 a) as paragraph 5 a)(i) and adding an alternative new paragraph 5 a)(ii), is 


provided below.   


(ii) Notwithstanding subdivision (i) of subparagraph a), the tax rate with respect to an item of 


covered income subject to the [insert the name of the distribution tax] in [insert the name of the 


residence State], shall be the rate that results from dividing the total amount of such tax paid 


by the resident of [insert the name of the residence State] for the year in which the covered 


income is reflected in its financial statements and the two immediately preceding years by the 


total amount of its net income for that year and those two immediately preceding years reflected 


in those financial statements.   


75. The following example illustrates the operation of this alternative paragraph. State B has a 


corporate income tax rate of 20% that applies to distributed profits. State B has a tax treaty with State C 


that follows the OECD Model Tax Convention, which includes the STTR with a minimum tax rate of 9% 


and the additional paragraph 5 a)(ii) outlined at paragraph 74 above. A resident of State C makes a royalty 


payment of 100 to a resident of State B which is not subject to source taxation in accordance with the 


treaty. The resident of State B has 500 of net income (which includes the royalty payment of 100) in year 


X, 450 of net income in year X-1, and 400 of net income in year X-2. It makes distributions of 400 in year 


X, 350 in year X-1, and 300 in year X-2, resulting distribution tax paid in those years of, respectively, 80, 


70, and 60. The total distribution tax paid in State B across the three years is 210 and the total net income 


for those three years is 1,350. Therefore, for purposes of paragraph 5, the tax rate shall be 15.55% (210/ 


1,350). The STTR would not be triggered in year X because 15.55% is above the minimum tax rate of 9% 


reflected in paragraph 1 of the STTR.   


5.6. Taxes introduced or modified once the STTR has entered into force 


76.  Similar issues to those identified in the section above may arise where a relevant tax that is 


determined on an alternative basis is introduced or significantly modified after the STTR is in force. In this 


case, the Contracting States may wish to provide a mechanism through which the competent authorities 


shall agree on the applicable rate, or a method for determining that rate, in respect of the new or modified 


tax. The following alternative provision, which could be inserted as subparagraph d) of paragraph 5, may 


be used for this purpose:  


d) If a Contracting State imposes or makes significant changes to a relevant tax that is not a 


tax on net income then the competent authorities of the Contracting States shall agree the 


applicable tax rate in respect of that tax, or the methodology for determining that rate. 


77. As noted above in respect of agreement between Contracting States, the competent authorities 


should take account of the relevant features of the relevant tax in light of the policy rationale of the STTR. 


The competent authority agreement could  result in a deemed rate or an agreed proxy rate that applies to 


taxpayers that satisfy certain bright-line financial ratios, or a simplified methodology for determining the tax 


rate on income that takes into account the different tax base.  


78.  Where a Contracting State makes changes to a relevant tax that is not a tax on net income, then 


the approach originally used to determine the appropriate rate (or methodology for determining that rate) 


for that tax should be used to inform both the determination of whether there has been a significant change 


to the tax (such that subparagraph d) applies) and the new applicable rate or methodology itself. 


79. Some Contracting States cannot delegate agreement of these matters to the competent authorities 


and, for these States, the matters described immediately above can only be addressed through the 
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negotiation of amendments to the STTR. Absent such amendments, the tax rate for a new or modified tax 


will be determined in accordance with the provisions of paragraphs 5 and 6.  


6. Preferential adjustment 


80. Paragraph 6 defines a “preferential adjustment” in respect of covered income for the purposes of 


adjusting the statutory rate of tax provided under paragraph 5. There are three broad components to the 


definition of a “preferential adjustment”.  


81. The first component, contained in the opening words of the paragraph, is that for a preferential 


adjustment to arise there must be a permanent reduction in the amount of the covered income subject to 


tax, or the tax payable on that income, in the residence State. This basic requirement ties the concept of 


a preferential adjustment to a favourable treatment of covered income under the taxation laws of the 


residence State, which, through the mechanism of a reduction in income or tax, has the same effect as 


applying a lower statutory rate.  


82. The reduction must be “permanent”, which means that it is not expected to reverse over time. 


Subdivision (ii) of subparagraph b) defines a permanent reduction for the purpose of paragraph 6. As well 


as a reduction that is not expected to reverse over time, the term is also deemed to include a reduction 


that arises where the person deriving the covered income has control over the point at which that income 


is recognised for tax purposes in the residence State. If the person is able to exercise such control, then 


the reduction is treated as permanent if the covered income is not brought into account within three years 


following the end of the fiscal year in which the covered income arises. This does not include a situation 


where a person has control over the contractual or commercial terms that result in a payment of covered 


income, including where those terms determine the point at which the income arises or at which it is 


recognised in the residence State. 


83. For instance, there may be regimes according to which an item of income derived by a person is 


excluded from taxation until the person repatriates, or is deemed to have repatriated, that income. In such 


circumstances, the person deriving the covered income has control over the timing of repatriation or 


deemed repatriation and therefore recognition for tax purposes. Covered income derived by a person that 


is taxable only once the income is repatriated or deemed as repatriated shall be treated as subject to a 


preferential adjustment if that income is not repatriated or deemed as repatriated (and thereby brought 


within the charge to taxation) in the accounting period that the income arises or within three years following 


the end of that fiscal year.  


84. A permanent reduction does not arise where there are timing differences in the recognition of 


income, such as the delayed taxation of income, if the person deriving the item of income does not have 


control over the point at which the income is recognised. This includes circumstances whereby the State 


of which the person deriving the income is resident requires the income to be recognised over a period of 


time (for example, to reflect the recognition of that income according to applicable accounting standards).   


85. The second component is that the permanent reduction must take one of the three forms set out 


in subdivisions (i) to (iii) of subparagraph a) of paragraph 6. Subdivision (i) captures permanent reductions 


in the form of a full or partial exemption or exclusion from income. Subdivisions (ii) and (iii) to a certain 


extent serve as a backstop to subdivision (i) by capturing alternative mechanisms that have the same effect 


as exempting or excluding income from tax. Subdivision (ii) applies to deductions from the tax base that 


are computed on the basis of the amount of income and without regard to any corresponding payment or 


obligation to make a payment. A deduction that is allowed based on a corresponding payment or obligation 


to make a payment would be an economic cost to the taxpayer and therefore would not be treated as a 


preferential adjustment under paragraph 6. Subdivision (iii) applies where, instead of reducing the amount 


of income that is subject to tax, the amount of tax is reduced by a credit computed on the basis of the 
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amount of the income or the tax on that income. The operation of these conditions is further illustrated 


below (see sections 6.1 to 6.3).   


86. The third component is the requirement, set out in the words following subparagraph a), that the 


permanent reduction must either be directly linked to the item of covered income or arise under a 


preferential regime.  


87. A permanent reduction is “directly linked” to an item of covered income if that reduction is the direct 


result of the way that item of covered income is categorised or characterised under local law. This language 


captures local tax preferences that attach to a specific category of income (or income of a particular 


character) rather than the taxpayer itself. For example, a preference (such as an income exclusion) that 


applies to all or particular categories of royalty income, or that applies only to income that is characterised 


as foreign income, will be a preference that is directly linked to an item of income. If that item of income 


also falls within the definition of covered income then the preference is one that is directly linked to an item 


of covered income. This language would not capture a permanent reduction that applies to all taxpayers 


in a defined category or preferences attached to a specific type of expenditure. In that case, the permanent 


reduction is not directly linked to the character of the income derived by the taxpayer, but rather to the 


status of the taxpayer or the character of investment.   


88. The permanent reduction can apply to all or part of the covered income. For example, if the 


residence State provides an automatic exemption equal to 80 per cent of a certain category of income and 


all or part of the income falls within the definition of covered income then that exemption is directly linked 


to an item of covered income within the meaning of paragraph 6.  


89. The determination of whether a particular item of income is eligible for a permanent reduction must 


be based on a proper determination of the application of the domestic laws in the Contracting State. For 


example, income arising under a hybrid financial instrument may be characterised as deductible interest 


in the source State, but as a dividend (and exempt from tax) in the residence State. In this case, the 


exemption is directly linked to the character of the payment and falls within the scope of paragraph 6. 


However, if the laws of the residence State include those in line with Recommendation 2 of the Final Report 


on Action 2 of the BEPS Project4 (which recommends that jurisdictions exclude deductible dividends from 


the scope of their exemption regimes) then, on a proper determination of the domestic law of the residence 


State, the payment is not eligible for any exemption and the provisions of paragraph 6 will not apply. 


90. Foreign branch profit exemption regimes (domestic laws that exempt from tax the profits of foreign 


branches) provide an example of a permanent reduction in the amount of covered income that is subject 


to tax. Under such regimes, however, the treatment of the covered income derived from the other 


Contracting State is not due to its characterisation (e.g. as foreign income). Instead, the exemption arises 


from the attribution of income to a permanent establishment in a third State. That attribution will be 


undertaken following a functional and factual analysis and will involve the attribution of income wherever it 


arises, including income that arises in the State of the enterprise. The requirement in paragraph 6 that the 


exemption be “directly linked to the item of covered income” is therefore not met, so such regimes are not 


“preferential adjustments” for the purposes of the STTR. Such regimes also do not provide a tax preference 


for income from geographically mobile activities (see below). The same conclusion arises where the profits 


of a foreign branch are exempted from tax in the State of the enterprise because the tax treaty between 


that State and the State in which the permanent establishment is located eliminates double taxation using 


the exemption method. 


91. General tax benefits that apply to all taxpayers on their net income or to taxpayers that qualify for 


the benefits of a specific regime are not considered directly linked to an item of covered income. For 


 
4 OECD (2015), Neutralising the Effects of Hybrid Mismatch Arrangements, Action 2 - 2015 Final Report, OECD/G20 


Base Erosion and Profit Shifting Project, OECD Publishing, Paris. 
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example, a State may provide taxpayers with a general exemption for the first €X of net income. In this 


case, the exemption is not directly linked to an item of covered income because it applies to the net income 


of the taxpayer regardless of its character. The correct way of taking into account exemptions of this nature 


is through the determination of the statutory rate, as illustrated in the commentary on paragraph 5 above.    


92. A permanent reduction is still required to be taken into account under paragraph 6 if it arises under 


a regime that provides a tax preference for income from geographically mobile activities. The regimes that 


fall within the scope of paragraph 6 will be those identified as preferential regimes in line with the 


requirements of the Final Report on Action 5 of the BEPS Project5 (BEPS Action 5) and the 1998 OECD 


Report on Harmful Tax Competition.6 Such a regime must exhibit two key features:  


a) First it must offer some form of tax preference in comparison with the general principles of 


taxation in the State of which the person deriving the income is a resident. A preference 


offered by a regime may take many forms, including a reduction in the tax rate or tax base 


or preferential terms for the payment or repayment of taxes. Even a small amount of 


preference is sufficient for the regime to be considered preferential. The key point is that the 


regime must be preferential in comparison with the general principles of taxation in the 


relevant State, and not in comparison with principles applied in other States.  


b) Secondly the regime must apply to income from geographically mobile activities, such as 


financial and other service activities, including the provision of intangibles. Regimes 


designed to attract investment in plant, building and equipment will most likely be outside 


this concept because they usually do not apply to income from geographically mobile 


activities.  


93. The term “regime that provides a tax preference for income from geographically mobile activities” 


takes its meaning from the 1998 Report and BEPS Action 5. This term describes any regime that 


specifically provides preferential tax treatment to banking, insurance, distribution and other service 


activities provided to members of the same group, or fund management activities and the provision of 


intangibles, among others. If the preference is only available in respect of non-mobile activities (such as 


manufacturing) it should not be treated as falling within the definition in paragraph 6.   


94.  For instance, a State may provide tax preferences to enterprises established in specific economic 


zones. These tax preferences may be linked to their non-geographically mobile activities (e.g. 


manufacturing), and apply irrespective of the types of income such enterprises may receive (domestic and 


foreign income, sales of goods and other types of income which do not include covered income). This type 


of tax regime would not be a preferential regime within the meaning of paragraph 6 because, although 


there is a tax preference relative to the rules generally applying in the State, the preference is not provided 


in respect of geographically mobile activities. The preference available to enterprises established within 


the economic zone could, however, apply to a broader range of industries or activities or to particular 


categories of mobile income earned by the taxpayer – e.g. interest income or income from the exploitation 


of intangible property. This type of regime could be considered as providing a tax preference for income 


from geographically mobile activities such that the effect of the preference may need to be taken into 


account in the determination of the tax rate under paragraphs 5 and 6. 


 
5 OECD (2015), Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 


Substance, Action 5 - 2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris. 


6 OECD (1998), Harmful Tax Competition: An Emerging Global Issue, OECD Publishing, Paris, 


http://dx.doi.org/10.1787/9789264162945-en.  



http://dx.doi.org/10.1787/9789264162945-en
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6.1. Subdivision i) of subparagraph a) – Exemption or exclusion from income 


95. Subdivision (i) of subparagraph a) applies where the income is fully or partially exempt or excluded 


from tax in State of which the person deriving the income is a resident. This subparagraph is intended to 


cover those cases where income is initially included in income for tax purposes but is then eligible for a full 


or partial exemption or exclusion. The exemption or exclusion must, however, either be directly linked to 


the character of the income (such as foreign source income) or arise because the taxpayer qualifies for 


the exemption or exclusion under a preferential regime. As noted above, subdivision (i) could apply, for 


example, to a payment of interest under a hybrid financial instrument that is permanently exempted or 


excluded from tax in the residence State. In this case, there is a full exemption within the scope of 


subparagraph a) under the laws of the residence State; and that exemption is directly linked to the 


character of the payment. Similarly, an exclusion or exemption that applies only to foreign income would 


be considered as one that is directly linked to the character of the payment and within the scope of 


subdivision (i). In contrast, subdivision (i) would not apply where a resident taxpayer qualifies for a general 


exclusion for a percentage of its net income, unless that exclusion arises under a preferential regime.  


6.2. Subdivision (ii) of subparagraph a) – Deduction from tax base computed on basis of 


amount of income without regard to any corresponding payment or obligation to make a 


payment 


96. Subdivision (ii) applies where the permanent reduction is given in the form of a deduction from the 


tax base, computed on the basis of the amount of the income and calculated without regard to any 


corresponding economic expenditure. Subdivision (ii) does not apply to deductions from the tax base that 


are not computed on the basis of the amount of income. Therefore, Subdivision (ii) does not apply to 


deductions computed on the basis of inflated actual expenses (e.g. deduction of more than 100% of the 


actual expense incurred by the taxpayer) or on the basis of accelerated recognition of expenses (e.g. 


accelerated depreciation). Furthermore, subparagraph b) does not apply to deductions of notional 


expenses such as notional interest deductions because such deductions are not computed on the basis of 


the amount of taxable income.  


97. As with Subdivision (i), the reduction must either be directly linked to the character of the income 


or arise because the taxpayer qualifies for it under a preferential regime. Subdivision (ii) could apply where, 


for example, an item of covered income is eligible for inclusion in a “patent box” regime, under which a 


notional deduction is computed as a percentage of the net taxable income. Although this permanent 


reduction might not be directly linked to the character of the covered income (because it may be generally 


available in respect of all types of income, including income from the sale of products), it does arise under 


a preferential regime and is computed on the basis of the amount of the income and without regard to an 


economic cost to the taxpayer.  


6.3. Subdivision (iii) of subparagraph a) – Tax credit 


98. Subdivision (iii) applies to a tax credit or any reduction in the amount of tax that is directly linked 


to an item of covered income or available under a preferential regime, unless it is a direct foreign tax credit 


for the tax paid, or deemed as paid on the basis of a bilateral tax treaty or similar agreement, in the source 


State or a third State. A direct foreign tax credit is a credit for foreign taxes that are directly levied on the 


item of income, as opposed to indirect foreign tax credits which are intended to relieve economic rather 


than juridical double taxation by providing a credit for taxes paid on the underlying income. For example, 


if a tax credit is only provided in respect of a certain category of income, then such tax credit is directly 


linked to the income. This is included as a separate category because the amount of tax payable in respect 


of covered income produces a comparable effect to the permanent reductions in Subdivisions (i) or (ii), 


although in contrast to those mechanisms it does not affect the tax base. 
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99. Tax credits computed by reference to investment or expenditure are not directly linked to covered 


income if they are granted regardless of the taxpayer’s income. For example, expenditure based tax credits 


such as R&D tax credits are granted in respect of expenses incurred by the taxpayer, irrespective of 


whether the taxpayer derives any kind of income. In these cases, the tax credit is directly linked to the 


investment and does not depend on and cannot be traced to the income itself.  


6.4. Effect of paragraph 6 


100. Paragraphs 5 and 6 together provide computational rules for determining the tax rate applicable 


to covered income where that income benefits from a preferential adjustment. In those circumstances, the 


applicable rate is determined after taking into account the effect of that preferential adjustment.  


101. For instance, a State may provide for a reduced rate or a permanent reduction under a preferential 


regime for IP income. The scope of the IP income eligible for such preference will be defined under the 


taxation laws of that State and may include all kinds of receipts (e.g. sales of products, services income, 


royalties, etc.). In such a situation the permanent reduction is not directly linked to any item of covered 


income that is paid to the recipient, but part of the revenue that is used to compute the taxable base under 


the preferential regime. The tax rate on this item of covered income must therefore be adjusted as provided 


in paragraph 6 to reflect any permanent reduction provided under such preferential regime. This adjusted 


rate is then used for applying paragraphs 1 and 2 to this item of covered income.  


102. For instance, RCo is a company resident in State R. The statutory tax rate in State R is 20%. RCo 


receives an item of covered income of 100 which is subject to a preferential regime. That preferential 


regime provides for an exemption of 80% of qualifying income. The adjusted nominal rate would be 


determined by multiplying the statutory rate by the portion of the income subject to tax. In this example, 


the tax rate would be 20% x (100% - 80%) = 4%. The same computation would be made if instead of an 


exemption of 80% of the income, taxpayers are allowed to claim a deduction for tax purposes equal to 


80% of the income. 


103. If instead the same preferential adjustment was not provided through an exemption or a deduction 


but through a tax credit of 80% of the tax due (16 in this example), then the tax rate would be adjusted and 


the outcome would be the same. In this case, the calculation can be done by first determining the amount 


of tax (by multiplying the statutory rate by the amount of income, then reducing it by the amount of the tax 


credit) and dividing the tax by the amount of income. In this example, the tax rate would be [(20% x 100)-


16]/100 = 4%.  


104. Where there are a mix of preferential adjustments, then all of these should be taken into account 


in calculating the tax rate. 


105. For the purposes of paragraph 6, no account is taken of any obligation that the State of residence 


of the person deriving the covered income has under Article 23 A or 23 B of the OECD Model Tax 


Convention to provide exemption or credit. This ensures that the STTR does not result in a reallocation of 


taxing rights that goes beyond allowing the State in which the covered income arises to apply tax at the 


specified rate to the gross amount of that income. Such an unintended reallocation of taxing rights could 


otherwise arise where, for example, the only reason that the State in which the income arises may tax in 


accordance with the Convention is because the STTR applies and the State of residence (which would 


otherwise tax the income, albeit at a rate below the agreed minimum) is then obliged to exempt the income 


in full.   


7. Covered income attributable to permanent establishment in third jurisdiction  


106. Paragraph 7 deals with the situation where income arising in a Contracting State and derived by 


an enterprise of the other Contracting State is attributable to a permanent establishment located in a third 
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jurisdiction. For example, RCo (resident in State R) has a permanent establishment in State P, through 


which it provides a loan to SCo (resident in State S). The tax treaty between States R and S does not allow 


source taxation of interest and has an STTR with a minimum rate of 9%. The interest earned by RCo from 


the loan is exempt in State R but is taxed in State P at a statutory rate of 25% (not subject to preferential 


adjustments) because it is attributable to the permanent establishment located in State P. For purposes of 


applying paragraphs 1 and 2, this provision takes into account the applicable tax rate (as determined by 


paragraphs 5 and 6) in the third State where the permanent establishment is located to avoid overtaxing 


the covered income in case it is higher than the one applicable in the residence State. 


107. To apply paragraph 7, two conditions need to be met. The first condition, referred to in 


subparagraph a), requires the tax rate applicable to the covered income in the residence State to be lower 


than the minimum rate. This avoids the unnecessary burden of determining the tax rate applicable to 


covered income of a permanent establishment in a third jurisdiction where the applicable tax rate in the 


residence State is already above the minimum rate.  


108. The tax rate applicable to the covered income in the residence State referred to in subparagraph a) 


is the one determined in accordance with paragraphs 5 and 6 of the STTR. Any foreign tax credit given in 


the residence State for the tax borne by the permanent establishment located in the third jurisdiction does 


not impact the applicable tax rate in the residence State because subparagraph c) of paragraph 6 explicitly 


excludes the effect of any credit for foreign taxes paid on that income (“… excluding a credit for foreign 


taxes paid on the income that is computed on the basis of the amount of income or tax on such income”).  


109. The second condition, reflected in subparagraph b), is that the residence State and the third 


jurisdiction should both consider the covered income to be attributable to a permanent establishment 


located in the third jurisdiction. This requirement is satisfied as long as both the residence State and third 


jurisdiction treat the income as attributable to the permanent establishment in accordance with their 


domestic laws or their applicable tax treaty. Furthermore, it is not required that the residence jurisdiction 


has specific rules on how to attribute income to a permanent establishment in another jurisdiction as long 


there is an implicit recognition by the laws of such State of the existence of a permanent establishment in 


the third jurisdiction. For example, if the domestic law of the residence State provides a foreign tax credit 


for taxes borne by a permanent establishment situated in another jurisdiction, then there is recognition that 


income is attributable to such permanent establishment because the residence State provides a credit for 


the tax paid in relation to such income.  


110. If both of the conditions in subparagraphs a) and b) are met, then the applicable tax rate referred 


to in paragraph 5 would be the one applicable in the third jurisdiction to the covered income attributable to 


that permanent establishment if that rate is higher than the applicable tax rate in the residence State. If 


both the applicable tax rates in the residence State and the third jurisdiction (as determined by paragraphs 


5 and 6) are below the minimum rate, then the higher rate should apply. If the tax rate is the same in the 


residence State and the third jurisdiction, then the tax rate in the residence State still applies. For the 


purposes of determining the tax rate applicable in the third jurisdiction, subparagraph a) of paragraph 5 


and paragraph 6 apply as if the references there to the person deriving the income and its State of 


residence were instead references to the permanent establishment and the jurisdiction in which it is 


situated. This ensures that those provisions then operate, for the purposes of applying paragraph 7, to find 


the tax rate applicable to the permanent establishment in the third jurisdiction, which is the required 


outcome. 


111. While verifying the correct application of this paragraph, the tax authorities (in particular, the one 


from the source State) would need to know the applicable tax rate (including any preferential adjustments) 


in the jurisdiction where the permanent establishment is situated. In this case, the tax authorities could use 


existing exchange of information instruments in force which are ratified by the jurisdiction where the 


permanent establishment is situated (e.g. if it is part of the Convention on Mutual Administrative Assistance 


in Tax Matters or it has a bilateral tax treaty that includes Article 26 with the Contracting State of the tax 
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authority). In any event, the source State is entitled to require verification (e.g. a document that certifies 


the tax rate applicable to the permanent establishment, issued by the tax authority of the jurisdiction where 


it is situated) before applying paragraph 7.   


112. Paragraph 8 of Article 29 deals with potential abuses that may result from the transfer of shares, 


debt-claims, rights or property to a permanent establishment situated in a third jurisdiction, income of which 


is exempt in the residence State (where the head office is located). If this provision is triggered, the source 


State can deny treaty benefits with respect to such income. The STTR only applies if the taxpayer enjoys 


treaty benefits. Therefore, if paragraph 8 of Article 29 applies such that no treaty benefits are available, 


the STTR would not apply and paragraph 7 of the STTR provision would be irrelevant. 


8. Exclusions 


113. Paragraph 8 provides that paragraphs 1 to 7 do not apply to covered income paid by an individual 


or derived by the persons listed in subparagraphs a) to i).  


114. The reference to “paid by an individual”, in combination with the exclusion in subparagraph a) of 


paragraph 8, ensures that the STTR does not apply to payments made to or by individuals. Subparagraph 


b) removes from the scope of the STTR covered income that is derived by a person that is not connected 


to the payer. Paragraph 10 provides the definition of a connected person for the purposes of subparagraph 


b). The exclusions for payments made to or by individuals, or to unconnected persons, could ultimately be 


integrated into paragraph 1. 


115. Subparagraphs c) to h) of paragraph 8 specify the persons that are excluded from the application 


of the STTR. The excluded persons all have a particular purpose and status under the laws of the State in 


which they are created or established. This status is likely to result in the person not being exposed to 


domestic income tax in order to preserve a specific intended policy outcome under the laws of that State. 


The domestic tax outcome may, for example, be designed to ensure a single layer of taxation on vehicles 


used by investors (e.g. funds) or on retirement plans used by employees, or because the person is carrying 


out government or quasi-government functions. The tax policy objectives of the domestic tax exemption 


for these types of persons are not inconsistent with those of the STTR. Subjecting the income of such 


persons to the STTR would undermine the policy objectives that the State is seeking to achieve by granting 


the exemption, without furthering the policy objectives of the STTR.  


116. Subparagraph c) covers recognised pension funds. These are defined in Article 3(1)(i) of the 


OECD Model Tax Convention, which reads as follows: 


 i) the term “recognised pension fund” of a State means an entity or arrangement established in 


that State that is treated as a separate person under the taxation laws of that State and:  


(i) that is established and operated exclusively or almost exclusively to administer or 


provide retirement benefits and ancillary or incidental benefits to individuals and that is 


regulated as such by that State or one of its political subdivisions or local authorities; or  


(ii) that is established and operated exclusively or almost exclusively to invest funds for 


the benefit of entities or arrangements referred to in subdivision (i). 


Paragraphs 10.5 to 10.8 of the Commentary on Article 3(1) discuss the application of this definition, and 


modifications that States may want to make to it or to other provisions of their tax treaties and domestic 


law, in relation to arrangements that might not constitute a separate person under the taxation laws of the 


State in which it is established. These apply equally in the context of the exclusion in subparagraph c) and, 


where such modifications have been made, they will be effective in adapting the definition of recognised 


pension funds for the purposes of the exclusion. 
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117. Subparagraph d) covers non-profit organisations and is based upon subparagraph (iv)(B) of the 


provision on special tax regimes in paragraph 86 of the Commentary on Article 1. This is, however, 


modified to include the references to a “non-profit organisation”, “sporting” and “other similar” purposes. 


This list is illustrative, not exhaustive, and the closing words of subparagraph d) extend the exclusion to 


non-profit organisations established for other purposes which are consistent with the examples given in 


the provision. It would include purposes that overlap with one or several of the purposes listed in 


subparagraph d), but that may not clearly fit entirely into one or more of those categories. For example, 


this may include environmental, humanitarian, or animal well-being purposes. “Similar purposes” would 


generally include a purpose of providing a public benefit, that is, purposes that have regard to the needs, 


interests, and well-being of the general public.  


118. An organisation must meet several criteria to qualify as a “non-profit organisation”. It is intended 


to mean that the organisation is organised and operated exclusively for one or more purposes described 


in subparagraph d). An organisation is not operated exclusively for one or more such purposes if its net 


earnings inure in whole or in part to the benefit of private shareholders or individuals. This does not include 


the payment of reasonable compensation for services or payment of fair market value for purchases or 


leases. Further, an organisation is not organised exclusively for one or more exempt purposes unless its 


assets are dedicated to the purposes described in subparagraph d); for example, if, upon dissolution, its 


assets are distributed to other non-profit organisations for such purposes. 


119. A non-profit organisation may undertake business activities that are unrelated to its purpose as 


long as the income received from those activities is not subject to tax at a rate below 9%. 


120. Subdivisions (i) and (ii) of subparagraph e) cover the Contracting States, their political subdivisions 


or local authorities, and central bank. Subdivision (iii) extends the exclusion to an agency, mandatary or 


instrumentality of a Contracting State, political subdivision or local authority, or an entity or arrangement 


established or created by a Contracting State, political subdivision or local authority. Subdivision (iv) covers 


any other person wholly or almost wholly owned directly or indirectly by a Contracting State, political 


subdivision or local authority, or those agencies, instrumentalities or mandataries. Subdivisions (iii) and 


(iv) are subject to the requirement that these entities or organisations have a principal purpose of fulfilling 


a government function, and that they do not carry on a trade or business. The nature of the entities and 


organisations referred to in subdivisions (i) and (ii) means it is implicit that they will also fulfil a government 


function. 


121. Subdivision (iii) of subparagraph e) covers an agency, mandatary or instrumentality of, or created 


or established by, a Contracting State, political subdivision or local authority. An agency, mandatary or 


instrumentality is “of”, or “established or created by” a Contracting State, political subdivision or local 


authority if it is formed under public law.  


122. Subdivision (iv) extends subparagraph e) to other persons who may have been created under 


private law, provided that they are wholly or mainly owned (directly or indirectly) by a Contracting State, 


political subdivision or local authority, or those agencies, instrumentalities or mandataries. The word 


“government” includes the central administration, and agencies whose operations are under effective 


control of central, state and local governments.  


123. The term “government function”, which is applicable to the persons referred to in subdivisions (iii) 


and (iv) of subparagraph e), is intended to have the same broad meaning as it may have under the 


applicable tax treaty. This would generally, but not universally, include activities such as providing public 


health care, public pensions and public education, as well as a mandatory public workplace insurance 


against employee injury or unemployment. It would also include building public infrastructure or ensuring 


defence capability and law enforcement within the State.  


124. Furthermore, the persons referred to in subdivisions (iii) and (iv) cannot conduct a trade or 


business. This differentiates commercial enterprises owned by a Contracting State, political subdivision or 
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local authority, or agency, instrumentality or mandatary from entities whose activities are limited to the 


principal purpose of fulfilling a government function. For example, if a Contracting State wholly owns an 


entity that meets all the other requirements in the definition and that only provides products or services for 


use by that government to fulfil a government function, then the activities of the entity are assimilated to a 


government function rather than a trade or business. On the other hand, a commercial bank owned by the 


government would not have the principal purpose of performing a government function and would therefore 


be considered as engaged in a trade or business.  


125. Subparagraph f) covers international organisations. It is expected that these organisations would 


fall out of the scope of the treaty and STTR because they are not liable to tax and would not be considered 


a resident of either Contracting State on first principles. However, subparagraph f) excludes them from the 


application of the STTR in case they are persons covered in accordance with Article 1 of the OECD Model 


Tax Convention to provide greater certainty. Contracting States that do not regard international 


organisations as residents for the purposes of the Convention may wish to exclude this category. 


126. Subparagraph g) applies to investment funds. The definition is influenced by the hallmarks of a 


collective investment vehicle as described in the Commentary on Article 1 of the OECD Model Tax 


Convention, notably that the entity or arrangement, or its managers, are regulated, but also seeks to cater 


for the differing types of investment vehicles found in Contracting States. The approach is therefore broader 


than that described in the Commentary on Article 1 which only refers to investor-protection regulation. 


127.  Subparagraph g) starts by referring to a “professionally managed entity or arrangement”. This 


means that the fund has to be managed by fund management professionals on behalf of investors. 


128. The phrase “entity or arrangement” is taken from paragraph 2 of Article 1 of the OECD Model Tax 


Convention and therefore applies regardless of how the investment fund is organised and whether or not 


it has legal personality. However, subparagraph g) applies only where the entity or arrangement is entitled 


to treaty benefits because it is considered a “person” that is a “resident” of one of the Contracting States 


or because it was agreed by the Contracting States that such vehicles are entitled to treaty benefits. The 


principles in paragraph 2 of Article 1 of the OECD Model applies for the purposes of the STTR and so if 


the investment fund is fiscally transparent and its investors are the ones entitled to the treaty benefits, 


subparagraph g) does not apply to it because the exclusion is only relevant where the investment fund is 


itself entitled to treaty benefits and, therefore, within the scope of the STTR. In this case, the STTR would 


not apply to the investment fund but to the investors that are entitled to treaty benefits and, therefore, within 


the scope of the rule. This would include, for example, determining whether the investors were connected 


to the payer.  


129. Subparagraph g) states that the entity or arrangement has to be “designed to invest funds”. This 


condition requires the investments to be made in accordance with a defined investment policy because an 


entity or arrangement “designed to invest funds” would need a defined investment policy.  


130. Subparagraph g) also requires that the entity or arrangement is designed to invest funds that are 


“obtained from unconnected persons”. Paragraph 10 of the provision provides a definition of “connected 


persons”. An entity or arrangement designed to invest funds obtained from unconnected investors will meet 


the description in subparagraph g) even if once opened to investors the entity or arrangement incidentally 


has connected investors. The entity or arrangement would meet the description in subparagraph g) 


provided that the entity or arrangement was not designed with the purpose of investing funds of “connected 


persons”. This would include the beginning and end of the life cycle of the entity or arrangement when 


there may be a single or small number of connected investors. 


131. Whether the entity or arrangement is designed to invest funds obtained from unconnected persons 


may be demonstrated by documentation the entity or arrangement is required to prepare for regulatory or 


other purposes. For example, the defined investment policy or instruments of incorporation of the entity or 


arrangement, information prepared to meet regulatory requirements (including on the fair treatment of 
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investors), marketing materials, or other information made available to investors may evidence whether 


the entity or arrangement is designed to invest funds obtained from unconnected investors or is designed 


to invest funds for a broader scope of investors. The most recently available information should be used 


to determine whether there has been a change in the purpose of the entity or arrangement.  


132. An ”arrangement” for this purpose would include any connected entities through which the relevant 


investment activity was organised; the particular legal form adopted would not affect the application of 


subparagraph (g). For example, one entity may raise funds from the public and then invest those funds 


through subsidiaries or sister companies, each of which holds a particular asset class.  


133. Subparagraph g) states that the funds invested have to be “primarily to generate investment 


income or to provide protection against an event”. The phrase “to provide protection against an event” in 


subparagraph g) covers the case where an insurance company invests the premiums received from its 


policy holders to cover future claims. Subparagraph g) also states that the income generated or protection 


against an event has to be “for the benefit of its investors”. This requires the investor to have the rights of 


a return based on its contributions. In the case of an insurance company that invests the premiums 


received from its policy holders, the investor could be either the insurance company or the policy holder 


depending on how the investment is structured.  


134. Subparagraph g) requires the investment fund or its managers to be regulated. This requires that 


the fund or the fund manager is subject to a regulatory regime in the State in which it is established or 


managed (such as appropriate anti-money laundering and investor protection legislation). This requirement 


is intended to encompass the different approaches to prudential regulation of investment funds. In respect 


of an investment fund that is established or created by a Contracting State, its political subdivisions or local 


authorities, agencies, mandataries or instrumentalities (but that does not meet the conditions of 


subparagraph e)), regulation may take any form endorsed by the person that established or created the 


investment fund, for example provisions for accountability and review contained in the legislation under 


which the investment fund is constituted. 


135. An insurance company is deemed to satisfy the conditions of subparagraph g) as long as that 


insurance company meets certain conditions. The first of those conditions is that the insurance company 


is subject to regulation as such in the Contacting State of which it is a resident. The second condition is 


that the covered income received by that insurance company must be derived from assets used to back 


policyholder liabilities. Conversely, the provision does not exclude covered income received by an 


insurance company where that income does not back policyholder liabilities and is derived by that 


insurance company on its own account. 


136. This provision may be relevant to life insurance companies that establish a fund for the purpose 


of providing retirement benefits to individuals, such as the employees of that entity or of other employers, 


or of investing funds for the benefit of other recognised pension funds (see paragraphs 10.5 to 10.10 of 


the Commentary on Article 3). In such a case, the life insurance company is analogous to a recognised 


pension scheme (see subparagraph c)), but does not meet that definition because that fund does not 


constitute a separate “person” and therefore cannot satisfy the requirement contained in the opening words 


of paragraph 8 that require that the covered income is “derived by a resident of the other Contracting 


State”. Moreover, even if the fund were a separate person, the liabilities of the fund may include other 


types of annuities beyond liabilities to pay benefits to pension funds. 


137. The provision may also be relevant to an insurance company that would not meet the general 


conditions of subparagraph g) because it conducts activities other than investing funds obtained from 


unconnected persons primarily to generate investment income or to provide protection against an event, 


or because it conducts a combination of activities mentioned in subparagraph g). The deeming rule at the 


end of subparagraph g) ensures that covered income derived by eligible insurance companies from assets 


held for the purpose of meeting policyholder liabilities are excluded from the scope of the STTR. 
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138. Subparagraph h) is based upon subdivision (iv)D) of the “special tax regime” provision included in 


paragraph 86 of the Commentary on Article 1 of the OECD Model Tax Convention. One of the conditions 


in subparagraph h) is that the entity or arrangement achieves a single level of taxation. The intention of 


this language is to deal with tax neutral vehicles which are designed to ensure that a single level of taxation 


is achieved either in the hands of the vehicle or its interest holders. This could be the case of an entity 


whose income is exempted provided that it distributes its income within a time period. The distribution is 


then subject to tax in order to achieve a single level of taxation.  


139. In some situations, however, the interest holders could also be tax neutral vehicles such as a 


recognised pension fund. In these cases, on a strict reading, a single level of taxation would not be 


achieved within a year as the distributions made to these investors could be exempted. However, 


subparagraph h) would still apply because the design of the tax regime was to achieve a single level of 


taxation.  


140. Subdivisions (i) and (ii) contain two alternative conditions. Subdivision (i) requires that the entity 


or arrangement holds predominantly immovable property (following the approach in subdivision (iv)D) of 


the “special tax regime provision”. In some cases, such property would not be held directly but indirectly 


via holding a security whose value is linked to immovable property. An entity or arrangement that holds 


predominantly immovable property either directly or indirectly via such securities (or a combination of the 


two) will meet the condition in subdivision (i).  


141. Subdivision (ii) requires that either the entity or arrangement or its investors are subject to a tax 


rate of at least 9% in the State of which the entity or arrangement is a resident. Where taxation is at the 


level of the investors, this is likely, but not necessarily, to be through a withholding tax applied to 


distributions from the entity or arrangement. The exception to this requirement is where an investor is not 


subject to a tax rate of at least 9% because that investor is an excluded investor described elsewhere in 


paragraph 8.  


142. The applicable tax rate for the purpose of subdivision (ii) is determined by the domestic law of the 


State of which the entity or arrangement is a resident. The tax rate does not include any reduction resulting 


from a double taxation convention between the State of which the entity or arrangement is a resident and 


the State of which the investor is a resident.  


143. Subparagraph i) deals with entities or arrangements used by the persons, entities or arrangements 


described in subparagraphs c) to h) to hold assets or manage or make investments, or that carry out 


activities that are ancillary to those carried out by a person, entity or arrangement referred to in 


subparagraphs c) to h). This subparagraph is intended to apply to entities or arrangements that do not 


carry out activities other than holding assets or investing funds. For example, it applies to a sovereign 


wealth fund (in case it does not already meet the definition in subparagraph e)).  


144. Subdivision (ii) extends the exclusion to entities that perform certain activities on behalf of a 


Contracting State (and other entities and organisations referred to in subparagraph e)). 


145. The first condition for the application of this subparagraph is that the entity is “wholly or almost 


wholly owned” by one or more persons in subparagraphs c) to h). This phrase has to be interpreted based 


on the facts and circumstances. However, it is expected that it covers situations where at least 95% of the 


entity or arrangement is owned by persons in subparagraphs c) to h). The purpose of the phrase “mainly 


owned” covers circumstances where a fund manager has a small percentage of an investment fund, or 


where domestic law requires at least two shareholders to incorporate a corporation.   


146. Whether an entity or arrangement is “owned” by a person in subparagraphs c) to h) depends on 


domestic law. However, an entity is not owned by such a person if it distributes its profits to entities that 


are not referred to in subparagraphs c) to h), or if upon dissolution its net assets would be transferred for 


the benefit of an entity that is not a person referred to in subparagraphs c) to h). 
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147. In some situations, the entity of arrangement may not be “wholly or mainly owned” by one or more 


persons listed in subparagraphs c) to h), but established by one such person for the benefit of another 


such person. For example, an entity may not be owned by a Contracting State or pension fund, but may 


be established by a Contracting State for the benefit of a pension fund to exclusively or almost exclusively 


provide and administer retirement benefits. The words “or established” ensures that these cases are also 


within the scope of paragraph 8.  


148. The phrase “by one or more persons referred to in subparagraphs c) to h)” only includes the 


persons that are the object of those provisions. It does not include other persons referred to in those 


subparagraphs. For example, the person referred to in subparagraph g) is the entity or arrangement 


designed to invest funds and does not include the unconnected persons from which the funds are obtained 


by that entity or arrangement.  


149. Subdivision (i) of subparagraph i) also requires that the entity or arrangement “is established and 


operated exclusively or almost exclusively to hold assets or manage or invest funds”. This includes 


“creation” and “operation” elements. The first element requires the entity or arrangement to be created 


exclusively or almost exclusively to hold assets or manage or invest funds, while the second element 


requires that it operates in the same manner. The words “exclusively or almost exclusively” mean that all 


or almost all of the activities must be related to holding assets or managing or investing funds. The test 


has to be interpreted based on facts and circumstances.  


150. Subdivision (i) also requires that the assets are held and funds managed or invested “for the benefit 


of a person referred to in subparagraphs c) to h)”. This condition has to be read in conjunction with the 


other conditions of subparagraph i). For example, this condition is still met even if the fund manager 


benefits from the investments made by such entity in proportion to its ownership percentage. 


151. Subdivision (i) applies to a sovereign wealth fund (in case it does not already meet the definition 


in subparagraph e)). Governments typically use sovereign wealth funds (including those incorporated as 


companies) to hold and manage their investments. Sovereign wealth funds are commonly established out 


of balance of payments surpluses, official foreign currency operations, the proceeds of privatisations, fiscal 


surpluses or receipts resulting from commodity exports7. The function of a sovereign wealth fund is to 


invest these amounts for the purpose of managing a country’s future fiscal needs, stabilising a country’s 


balance of payments and in order to strike an appropriate balance between domestic consumption and 


saving.  


152. In addition, subdivision (i) includes an entity or arrangement that only carries out activities that are 


ancillary to those carried out by a person, entity, or arrangement referred to in subparagraphs c) to h). The 


exclusion in subparagraph i) is extended to such entities as it would have applied if the relevant activity 


had been performed by the person, entity or arrangement described in subparagraphs c) to h). This 


element of subdivision (i) would apply, for example, to an entity that provides HR services exclusively to a 


person, entity or arrangement referred in subparagraph c) to h).  


153. Subdivision (ii) applies to an entity that is wholly or mainly owned, or established, by a person 


mentioned in subparagraph e) (which applies to a Contracting State, or a political subdivision or local 


authority thereof, or an agency, mandatary or instrumentality of, or established and created by, that State, 


political subdivision or local authority, agencies, mandataries or instrumentalities). That entity must be 


operated exclusively, or almost exclusively, to conduct the activities described in subdivision (i) or to 


conduct investment activities for the person referred to in subparagraph e). Subdivision (ii) would therefore 


apply to an entity that, for example, performs investment advisory activities for a sovereign wealth fund. 


 
7 See International Working Group of Sovereign Wealth Funds, Sovereign Wealth Funds — Generally Accepted 


Principles and Practices — “Santiago Principles” (IWG, 2008), October 2008, Annex 1; also replicated in 2017 Model 


Tax Convention (OECD, 2017), Commentary on Article 4, paragraph 8.5. 
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9. Mark-up threshold 


154. Paragraph 9 excludes from the scope of paragraphs 1 and 2 some items of covered income that 


result in a mark-up on costs of 8.5% or less in the hands of the person deriving that income. The 


subparagraph applies to the items of covered income contained at subdivisions (iii) to (vii) of subparagraph 


a) of paragraph 4, and not to the items of covered income found in subdivisions (i) and (ii).  


155. The mark-up threshold aims to exclude from the application of the STTR covered income from 


transactions that, due to the level of return, present a more limited BEPS risk. Instead of performing a 


transfer pricing analysis of the various functions, assets and risks borne by the parties to the transaction 


in order to assess eligibility, the mark-up threshold provides for a mechanical approach that focuses on 


numerical indicators.  


156. The mark-up threshold, however, does not apply to the covered income items that fall within 


subparagraphs (i) (interest) or (ii) (royalties). Interest and royalties are usually considered as mobile 


categories of income. An MNE group could, for example, more easily contemplate transferring the money 


that is lent or the intangible assets that are licensed to benefit from a specific tax treatment. While this kind 


of restructuring would entail further consequences on the functions performed in relation to managing risks 


and developing these assets to comply with transfer pricing requirements, such a restructuring may be 


less burdensome than a transfer of another kind of activity.  


157. In addition, a lender will often finance the loan that it grants with funds lent to it. In the context of a 


connected party lender, this may be funds received from third parties or excess funds lent to it by other 


connected parties. In such cases, the lender will often generate a low mark-up, recognising the functions 


it performs and risks it bears. For the reasons noted above, this does not mean that the lender does not 


present a reduced BEPS risk. These factors mean that interest and royalty payments may present a higher 


BEPS risk that makes application of the mark-up threshold inappropriate. 


158. Paragraph 9 applies to single items of covered income; that is a payment consisting wholly of one 


of the categories contained at subdivisions (iii) to (vii) of subparagraph a) of paragraph 4 made in a single 


instalment. This general rule is subject to subparagraphs a) and b). 


159. The return produced by an item of covered income is the difference between the gross amount of 


that income and the costs incurred by the person deriving the income that are directly or indirectly 


attributable to earning the income. The return produced by an item of covered income meets the mark-up 


threshold if it exceeds 8.5% of those costs. 


160. The following example illustrates such a calculation. State A and State B have a tax treaty that 


includes the STTR and contains a rate of 8.5% in paragraph 9. A resident of State A makes a payment of 


100 for intermediary services provided by a company resident of State B (BCo). BCo incurs total costs of 


96 in generating that income. The return generated by the item of covered income is 4 and this return 


corresponds to a 4.17% mark-up on relevant costs. If instead total costs were 80, the return generated 


would be 20, which is a 25% mark-up on those costs. In the first scenario, the mark-up on costs is lower 


than 8.5% and therefore the covered income would be excluded from the application of the STTR. In the 


second scenario, the mark-up on costs is higher than 8.5% and therefore the mark-up threshold is met and 


paragraphs 1 and 2 of the STTR would apply. 


161. The return produced by an item of covered income is determined by taking into account all the 


costs – both direct and indirect – incurred by the person deriving the covered income in earning it. This 


includes costs incurred in performing the activity that generates the item of covered income as well as, 


where relevant, the appropriate part of operating expenses (e.g. supervisory, general and administrative) 


and provisions, amortisation or depreciation expenses.  


162. The costs should only include those that are incurred for the purpose of deriving the covered 


income. If costs are for the purposes of deriving non-covered income or are costs incurred for the benefit 
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of another person, only the portion of costs that are attributable to the person deriving the item of covered 


income in the course of earning that income are considered. 


163. Where an intermediary that receives covered income incurs costs on behalf of the payor, these 


costs should be treated as pass-through costs. Pass-through costs incurred by an intermediary are not 


costs incurred by the owner of the item of covered income in earning it. Therefore, those costs are not 


taken into account in order to determine the mark-up on the covered income. For instance, a procurement 


agent that receives a commission would compare the commission it earned with its own (internal) costs, 


excluding the purchase price of the products. Costs that have been re-charged to the payor should not be 


included in the calculation of costs incurred earning the item of covered income. 


164. Any reasonable approach may be used to establish the direct and indirect costs incurred in earning 


covered income. A cost should only be included in the cost base if that cost is identifiable and the covered 


income could only be derived by incurring that cost. As subparagraphs a) and b) apply by reference to a 


fiscal year, only costs incurred in the course of that fiscal year may be included when calculating the cost 


base for that period. This would generally mean costs recognised according to accounting standards. 


165. A reasonable apportionment should be used to determine the proportion of indirect costs, such as 


overheads, that are attributable to an item of covered income. One possible approach is to multiply the 


total relevant cost by the amount of covered income divided by total income. For example, a person derives 


a procurement fee of 50 and has total income of 500. Total overhead expenses incurred are 100. According 


to this approach, the total overheads attributable to that item of covered income would be 10.   


166. Covered income can generate a mark-up below the threshold for the person deriving the item of 


covered income irrespective of the transfer pricing method used to set or test the price of the transaction. 


However, a transfer pricing analysis may be of assistance when determining the costs relevant to the 


calculation under paragraph 9. The approach provided for in paragraph 9 is not binding upon the pricing 


of the transaction for transfer pricing purposes. 


167. In order to establish the costs associated with an item of covered income, the person deriving the 


item of covered income may use any reliable business records. This might include its financial statements 


or internal accounting records (such as management accounts) that demonstrate the value and nature of 


costs related to the item of covered income. 


168. If the calculation in paragraph 9 produces a negative result, then the covered income results a 


fortiori in a return below the mark-up threshold and paragraph 9 would apply.  


169. Subparagraph a) of paragraph 9 provides that payments of the same item of covered income shall 


be aggregated to determine whether the income generates a mark-up below the threshold if the payments 


are made under the terms of a single contractual arrangement. The quantitative threshold applies to the 


mark-up over the appropriate cost base for this aggregate set of payments, rather than each payment 


individually.  


170. For example, subparagraph a) applies to quarterly payments of a single annual fee. Each of the 


instalments paid in the fiscal year of the person deriving the covered income are aggregated to determine 


whether that income produces a mark-up below the threshold, as will the costs incurred in generating the 


income during that fiscal year. Payments of the same item of covered income that are made under different 


contracts are not aggregated for the purpose of applying the STTR and a separate calculation is required 


for payments made under those differing contracts.  


171. For the purpose of subparagraph a), an item of covered income may be received from a single 


payer or from several payers, who in turn may be resident in different States. Such payments shall be 


aggregated if made under the terms of a single contract. The following example illustrates the application 


of this approach. A resident of State A (ACo) enters into a single contract to provide intermediary services 


to related parties in States B, C and D. These related parties are the counterparties to this contract and 
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they all make payments for these services directly to ACo. Subparagraph a) requires those payments of 


covered income, and the associated direct and indirect costs, to be aggregated in determining whether the 


income generates a mark-up below the threshold for the purposes of applying the STTR in the tax treaties 


between State A and States B, C and D.  


172. The rule applies by reference to the income and related costs in a fiscal year. For this purpose, 


the fiscal year is that of the person deriving the income.  


173. Subparagraph b) of paragraph 9 provides that payments made under different contractual 


arrangements, or payments of different items of income, are aggregated if they are so interrelated that the 


amount of each separate item of covered income, and the direct and indirect costs incurred in earning that 


item of income, cannot be reliably identified if taken in isolation. Unlike subparagraph a), subparagraph b) 


does not require the items of income to be paid under the same contractual arrangement and applies to 


payments of different categories of covered income. 


174. If covered income is aggregated, the associated direct and indirect costs should also be 


aggregated. Subparagraph b) only applies where the direct and indirect costs incurred in earning that 


covered income are more reliably evaluated. If that is the case, then aggregation under this provision is 


required. 


175. For the purpose of subparagraph b), a more reliable analysis would likely arise if one payment of 


covered income would not be made in the absence of other payments, or if the payments of covered 


income are complementary or closely linked. Taken individually it would be impractical or arbitrary to 


determine the costs associated with each individual item of covered income and may result in an outcome 


that is not well aligned with the economic reality of the payments. Therefore, the most reliable way of 


allocating costs to those items of income, and to better align the approach with the underlying 


commerciality of the arrangements, is to do so in aggregate because the covered income is so interrelated.  


176. Portfolio approaches provide an example of such payments. A portfolio approach is a business 


strategy consisting of a person bundling certain transactions for the purpose of earning an appropriate 


return across the portfolio rather than necessarily on any single item within the portfolio. Some items may 


generate a low profit, or even a loss, because they create a demand for other items provided by the same 


person that are then sold or provided with high profits. 


177. Subparagraph b) applies on the basis of a fiscal year. All payments derived, and the related costs 


incurred, in the course of that period must therefore be aggregated in the same way as payments of 


covered income according to subparagraph a).  


178. Subparagraph c) determines the calculation of the direct and indirect costs used for the purpose 


of the mark-up threshold in certain circumstances. First, the covered income under consideration must be 


that described in subdivision (vii) of subparagraph a) of paragraph 4; income received in consideration for 


the provision of services. 


179. Secondly, the person deriving the income from the provision of services must have incurred costs, 


directly or indirectly, from transactions with connected persons that are a resident of a third jurisdiction in 


earning that income from the provision of services. 


180. Thirdly, the connected person resident of a third jurisdiction must be subject to a tax rate below 


9% on the income they derive from those transactions. The tax rate applicable to that income is determined 


in accordance with paragraphs 5 and 6 of the STTR. 


181. Finally, the services for which the consideration is received must be provided by the resident of 


the third jurisdiction to the person making the payment for the provision of services. For example, RCo, a 


resident of State R, derives income in consideration for the provision of services from SCo, a resident of 


State S that is connected to RCo. RCo incurs costs from a transaction with TCo, a resident of a third 


jurisdiction that is connected to RCo, in earning the consideration for provision of services derived from 
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SCo. This condition would be met if, under the arrangements, TCo provided some or all of the services 


directly to SCo.  


182. This aspect of the provision (found at subdivision (ii)) also applies if the resident of the third 


jurisdiction enters into transactions with connected persons who are also subject to a tax rate below 9% 


and those persons provide services to the person paying the consideration for the provision of services. 


Following the example above, the conditions of subdivision (ii) would be met if TCo entered into 


transactions with XCo, a connected person resident of State X that is subject to a tax rate below 9% on 


the related income, and XCo provides some or all of the services to SCo. 


183. If those conditions are met, the costs that result from transactions with the connected person that 


are included in the calculation of the mark-up on costs for the person deriving the income in consideration 


for the provision of services is limited to 80% of total costs. For this purpose, all costs incurred from 


transactions with connected persons that meet the conditions of subparagraph c) are aggregated. If the 


only costs incurred are from transactions with connected persons, then the 80% restriction applies solely 


by reference to those costs. 


184. For example, RCo, a resident of State R, derives income in consideration for the provision of 


services of 160 from SCo, a resident of State S. In earning that income, RCo incurs total costs of 150. Of 


those costs, 60 arise from transactions with TCo1 and 70 arise from transactions with TCo2. TCo1 and 


TCo2 are residents of a third jurisdiction and are connected to RCo. The remaining 20 of costs arise from 


transactions with a third party. Before the application of subparagraph c), SCo has a mark-up on total costs 


of 6.67%. TCo1 and TCo2 are subject to a tax rate below 9% on the income they derive from the 


transactions with RCo. TCo1 and TCo2 provide the services directly to SCo. As a result, RCo’s connected 


party costs are capped at 80% of total costs, meaning that they are restricted to 120. As the costs incurred 


from the transactions with TCo1 and TCo2 are more than that amount (they are 130), the mark-up for the 


purpose of paragraph 9 must be calculated using 140 (120 connected party costs + 20 third party) of costs. 


The mark-up is therefore 14%, which exceeds the mark-up threshold in paragraph 9. 


185. The connected party costs that are subject to limitation in accordance with subparagraph c) are 


only those paid to a connected person that is subject to a tax rate below 9%. For example, RCo, a resident 


of State R, derives income in consideration for the provision of services of 160 from SCo, a resident of 


State S. In earning that income, RCo incurs total costs of 150. Of those costs, 60 arise from transactions 


with TCo1 and 70 arise from transactions with TCo2. TCo1 and TCo2 are residents of a third jurisdiction 


and are connected to RCo. The remaining 20 of costs arise from transactions with a third party. Before the 


application of subparagraph c), SCo has a mark-up on total costs of 6.67%. TCo1 is subject to a tax rate 


below 9% on the income it derives from the transactions with RCo. TCo2 is subject to a tax rate above 9% 


on the income it derives from the transactions with RCo. TCo1 and TCo2 provide the services directly to 


SCo. Costs incurred from RCo’s transactions with TCo1 are capped at 80% of total costs, meaning that 


they are restricted to 120. As the costs incurred from the transactions with TCo1 are less than that amount 


(they are 60), the mark-up for the purpose of paragraph 9 will not be affected by subparagraph c) and will 


remain 6.67%. 


186. In circumstances where subparagraph b) applies and a person derives more than one category of 


covered income, including services, any costs that meet the conditions of subparagraph c) will need to be 


identified and subparagraph c) applied to those costs accordingly. Any reasonable approach may be used 


for this purpose. 


187. Paragraph 9 does not apply where the item of covered income is an original or related payment 


that meets the conditions provided in paragraph 11 of the STTR provision (targeted anti-avoidance rule). 


This approach is justified by practical considerations.  


188. First, subparagraph b) of paragraph 11 provides that the recipient of the original payment pays, 


directly or indirectly, an amount equal to all, or substantially all, of the original payment, in the form of 
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payments (“related payments”) to another person. It follows that the original payment is likely to produce a 


mark-up on costs below the threshold of 8.5% in the hands of the person deriving the income. Second, if 


the mark-up threshold applied to a related payment it could be difficult for the source States to assess the 


return made in the hands of the connected payee. In each circumstance, it would be inappropriate for the 


mark-up threshold to prevent application of the targeted anti-avoidance rule. 


189. In addition to the anti-avoidance rule in paragraph 11, other provisions may be relevant to 


paragraph 9 and ensure its appropriate application. This may be particularly relevant in circumstances 


whereby costs used in the return on an item of covered income are incurred in transactions with associated 


enterprises.  


190. For example, those costs will be determined in accordance with transfer pricing principles. 


Arrangements that seek to inappropriately seek to take advantage of paragraph 9 may result in the benefits 


available under a tax treaty being restricted in accordance with a provision such as Article 29(1) of the 


OECD Model. Further, the principal purposes test (found at Article 29(9) of the OECD Model) may also 


apply where obtaining the benefit of paragraph 9 was one of the principal purposes of such an arrangement 


or transaction and granting of that benefit was not in accordance with the object and purpose of the tax 


treaty. 


10. Connected persons 


191. Paragraph 10 defines what is meant by a connected person for the purposes of the STTR. This 


provision is based on Article 5(8) of the OECD Model Tax Convention. Connection is established by virtue 


of a control relationship. The first part of the provision sets out the primary rule, which is a de facto control 


test based on all the relevant facts and circumstances. This is supplemented by a deeming rule, providing 


that a connection exists where there is a direct or indirect participation of more than 50 per cent. 


Paragraphs 119 to 121 of the Commentary on Article 5 are relevant to the interpretation of this provision.  


192. Paragraph 10 uses the term “connected”, rather than the term “closely related” as found in Article 


5(8). The term “connected persons” is also defined in Article 29(6)/(7)(d) for the purposes of the simplified 


and detailed versions of the limitation on benefits (LOB) provision, but for those purposes the participation 


threshold is “at least 50 per cent”. To avoid confusion, Contracting States concluding a convention that 


includes an LOB provision based on Article 29 of the Convention are free to substitute, or apply for the 


purposes of the STTR, the definition in Article 29(6)/(7)(d). 


11. Connected persons – targeted anti-avoidance rule  


193. Both the de facto control test in paragraph 10 and purpose based anti-treaty abuse rules such as 


the principal purposes test in Article 29(9) offer effective remedies against arrangements designed to 


circumvent the STTR. Mechanical rules, such as the limitation on benefits provisions found at paragraphs 


1 to 7 of Article 29, when combined with appropriate anti-conduit rules, also provide effective protection 


against such arrangements. Paragraph 11 sets out a further mechanical anti-avoidance rule that targets 


particular abuses, such as the use of back-to-back payment arrangements, designed to sever a connection 


between the payer and connected payee, or interpose a connected person that is subject to a tax rate 


above 9%, in order to escape the application of the STTR. Member States of the European Union may 


want to co-ordinate the scope of paragraph 11 with legal obligations applicable to that membership. 


194. Paragraph 11 targets two broad types of abuse. The first is the interposition of an unconnected 


person between two connected persons, in order to present a flow of covered income as a series of 


payments each of which is made between unconnected persons and obtain the benefit of the exclusion in 


subparagraph b) of paragraph 8. The second is routing a payment of covered income through a high-tax 
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connected person and on to a low-tax connected person, in order to avoid triggering the rate test in 


paragraph 1. In each of these cases the covered income is paid through an intermediary, which in 


accordance with subparagraph a) of paragraph 11 must be a resident of either Contracting State. Where 


the intermediary is a resident of the other Contracting State, paragraph 11 is only relevant if the income is 


derived by the intermediary itself (for example, in the case of royalties, that it is the beneficial owner of 


those royalties). This is because the STTR operates to restrict benefits under the Convention that are only 


available to the person that derives the income (see paragraph 1 of the STTR and the associated 


commentary). If the income does not belong to the intermediary, no benefits are available under the 


Convention to which the STTR (including paragraph 11) could apply. Where the intermediary is in the same 


Contracting State as the person making the payment of covered income, the intermediary is not claiming 


benefits under the Convention and the requirement that the income is derived by a person will apply to the 


low-tax connected person to which the intermediary makes cross-border payments in respect of which 


benefits are sought under the Convention. Paragraphs 9 to 10.4 of the Commentary on Article 11 and 


paragraphs 3 to 4.6 of the Commentary on Article 12 discuss the meaning of beneficial owner in this 


context.  


195. A series of cumulative conditions must be met before paragraph 11 will apply, each of which 


applies a factual test. These are discussed in turn below. Where paragraph 11 applies, the cross-border 


payment is deemed to be a payment to a connected person resident in the other Contracting State. Where 


the intermediary is a resident of the same State in which the item of covered income arises, the tax rate 


for the purposes of paragraphs 1, 2 and 5 is the tax rate to which the ultimate connected payee is subject 


in its State of residence. Where the intermediary is in the other Contracting State, tax rate for the purposes 


of paragraphs 1, 2 and 5 is the higher of the statutory rate of tax to which the connected payee is subject 


in the intermediary State and the tax rate in the State of which the connected payee is a resident.  


196. Where the intermediary is in the other Contracting State, the cross-border payment will be the 


original payment of covered income; and where the intermediary is in the same Contracting State as the 


person making the original payment, the cross-border payment will be the related payments. Examples 1 


to 6 in Annex A illustrate the operation and effect of paragraph 11. The commentary below also addresses 


the interaction between paragraph 11 and the principal purposes test in Article 29(9). 


11.1. Conditions under which paragraph 11 applies 


197. Paragraph 11 applies only where all of the conditions in subparagraphs a), b) and c) are met. 


These conditions apply a series of factual tests to identify arrangements, including back-to-back 


arrangements, designed to circumvent the application of the STTR by routing payments of covered income 


through an intermediary that is either an unconnected person or a connected person subject to a tax rate 


of 9% or higher to an ultimate recipient that is a connected person subject to a tax rate below 9%.  


198. Subparagraph a) contains the condition that covered income arising in a Contracting State is paid 


by a person other than an individual to an intermediary that is a resident of either of the Contracting States. 


This payment of covered income is termed the “original payment”. The reference to “other than an 


individual” is required because, by virtue of the opening words of paragraph 8 of the provision, the STTR 


does not apply to payments of covered income made by individuals; but paragraph 8 applies for the 


purposes of the preceding provisions of the STTR (i.e. paragraphs 1 to 7). The combined effect of limiting 


the application of paragraph 8 to paragraphs 1 to 7 and including the limitation “other than by an individual” 


in paragraph 11 is that paragraph 11 will not apply where the original payment is made by an individual, 


but can apply where the intermediary is an individual (or any other category of excluded person). This 


produces the correct outcome.  


199. This is because paragraph 11 is not restricted by paragraph 8 and a “person” acting as an 


intermediary as part of an arrangement within the scope of paragraph 11 could include an individual, or 


any of the categories of excluded persons referred to in paragraph 8. However, paragraph 11 does not 
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broaden the scope of application of the STTR beyond its intended application to payments of covered 


income between connected companies. Thus, if a payment of covered income is made via one or a series 


of transactions involving intermediate unconnected persons to, for example, a recognised pension fund 


within subparagraph c) of paragraph 8, the STTR will not apply, because such a payment made directly to 


a recognised pension fund is outside the scope of paragraphs 1 and 2 by virtue of paragraph 8. 


200. Under subparagraph a), the intermediary must be a resident of either Contracting State. The 


intermediary could therefore be a resident of the same State as the person making the original payment 


(State S), or a resident of the other Contracting State (State R). If the intermediary is a resident of a third 


State (State T), paragraph 11 of an STTR included in the S-R treaty will not apply. Recourse would instead 


need to be made to an equivalent provision in the S-T treaty (the interaction with the principal purposes 


test in Article 29(9) is discussed separately in section 10.3 below). This condition therefore governs the 


operation of paragraph 11 in triangular cases and makes clear which treaty applies. States including 


paragraph 11 in their treaties may wish to do so consistently to ensure that paragraph 11 offers an effective 


remedy against the arrangements it is designed to address. 


201. Subparagraph b) applies a series of factual tests to the intermediary to which the original payment 


is made. Under subparagraph b), the intermediary must, during a period of 365 days that includes the day 


the original payment was made, directly or indirectly make payments equal to all or substantially all of the 


amount of the original payment that meet all of the additional requirements in subdivisions (i), (ii) and (iii). 


These payments are termed “related payments”. The related payments will be made directly if they are 


made by the intermediary without the interposition of other intermediaries, and indirectly if other 


intermediaries (wherever resident) are interposed resulting in a cascading chain of payments. The 


requirement that the related payments must be made during a 365 day period that includes the day of the 


original payment means that some or all of the related payments could be made before the original 


payment is received, but subparagraph c) imposes an additional requirement in respect of the relationship 


between the original payment and related payments which is discussed below. These tests do not prejudice 


the question of whether a recipient of income is the beneficial owner of that income according to the 


principles set out in paragraphs 9 to 10.4 of the Commentary on Article 11 and paragraphs 3 to 4.6 of the 


Commentary on Article 12 (the condition under those Articles being that relief is due only to the beneficial 


owner).         


202. The related payments must equate by value to “all or substantially all” of the original payment. As 


an administrative rule of thumb, “all or substantially all” generally means 90 per cent. But the application 


of this test is not formulaic; all of the facts and circumstances must be examined to determine if the “all or 


substantially all” test has been met. There may be situations where the “all or substantially all” test can be 


met even though the related payments are less than 90 per cent of the original payment. But the further 


away from 90 per cent the related payments are, the less likely the “all or substantially all” test will be met.  


203. The related payments must meet all of the three additional requirements in subdivisions (i) to (iii) 


of subparagraph b). Subdivision (i) requires that the intermediary makes the related payments to a person 


or persons, other than an excluded person within paragraph 8, that is connected to the person making the 


original payment within the meaning of paragraph 11. The connected person or persons receiving the 


related payments is termed the “connected payee”. This requirement identifies arrangements, such as 


back-to-back arrangements, under which covered income is routed from one connected person to another 


connected person or persons that is not an excluded person (and therefore to which the STTR would prima 


facie apply, but for the interposition of the intermediary). The reference to “or persons” is designed to 


counteract so-called fragmentation arrangements under which the related payments are split between 


more than one connected payee. Where the related payments are fragmented in this way, the aggregate 


payments to the two or more connected payees must meet both the “all or substantially all” requirement 


and the “causal link” condition in subparagraph c). Subdivision (i) does not stipulate that the connected 


payee must be a resident of one of the Contracting States, and it may be a resident of a third State. 
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204. Subdivision (ii) applies a tax rate test. It requires a calculation of the tax rate that the connected 


payee is subject to in its State of residence and the statutory rate of tax which it is subject to in the 


intermediary State. This requirement focuses the application of paragraph 11 on arrangements that result 


in a rate of tax below 9% in the hands of the ultimate connected payee and mirrors the triggering rule in 


paragraph 1 of the STTR provision. The terms “tax rate” and “statutory tax rate” take their meaning from 


paragraphs 5 and 6. The statutory tax rate in the intermediary State is that which applies to the related 


payments in the hands of the connected payee; it does not consider the tax rate to which the intermediary 


is subjected. The tax rate is adjusted to reflect any reduction in that rate by virtue of a double taxation 


agreement. For example, if the statutory tax rate applicable to the related payments in the intermediary 


State is 20%, but a double taxation agreement between the intermediary State and the State of which the 


connected payee is a resident limits that rate to 5%, the statutory rate to which the connected payee is 


subject in the intermediary State for the purposes of subdivision (ii) would be 5%. Subdivision (ii) applies 


if both the rates to which the connected payee is subject (in the intermediary State and that of which it is a 


resident) are below 9%. 


205. Subdivision (iii) applies a base-erosion test to the intermediary. This test is only relevant where the 


original payment is taxed in the Contracting State where the intermediary is resident. Thus, this test does 


not need to be met in cases where the original payment is not considered as taxable income in that State; 


it is not then necessary to test whether the intermediary is entitled to a deduction for the related payment. 


An intermediary that is generally exempt from income tax in its State of residence, such as a recognised 


pension fund, would therefore meet the base-erosion test. The requirement in subdivision (iii) is met where 


the intermediary includes the original payment in its taxable income and is entitled to a deduction for tax 


purposes for the related payments. This requirement identifies arrangements under which all or 


substantially all of the original payment is excluded from the tax base in the intermediary’s State of 


residence. Subdivision (iii), however, ensures that paragraph 11 will not apply where the original payment 


is included in the tax base in the intermediary’s State of residence. Such an outcome is an indicator that 


the intermediary is not being used as a vehicle for avoiding the application of the STTR.  


206. Subparagraph c) applies a nexus test to the original payment and related payments and requires 


a causal link between the two. The condition is met where it is reasonable to conclude that the related 


payments would not have been made in the absence of the original payment. This does not impose a 


requirement that the related payments must be made after and out of the original payment, but applies a 


factual test to the conditions under which the related payments are made. Where, for example, an 


unconnected intermediary (“UI”) in State R enters into an agreement with a company in State S, under 


which UI will rent an asset and make leasing payments to another company in State R that is connected 


to the company in State S, on condition that the company in State S will, during the same term, rent and 


make leasing payments to UI in respect of the same asset, and the leasing payments that UI is obliged to 


make to the company in State R amount to all or substantially all of the leasing payments it will receive 


from the company in State S, it is reasonable to conclude that the requisite causal link is present. It does 


not matter whether UI makes the leasing payments to the company in State R before or after it is entitled 


to receive the leasing payments from the company in State S, provided the obligation to make the 


payments to the company in State R arises within a 365 day period that includes the day of the original 


payment. Where, however, an unconnected company (“UC”) in State R contracts to lease an asset that it 


owns to a company in State S and, under a separate contract that is not dependent upon the conclusion 


of the first, UC rents from another company in State R that is connected to the company in State S a 


different asset that is owned by the company in State R and that UC uses in its business, it would not be 


reasonable to conclude that the requisite causal link is present. Another example of where the condition in 


subparagraph c) would not apply is where an UI acts as a cash pooling centre for the benefit of various 


clients, including companies that may belong to the same group. As part of the cash pooling activity UI 


may both pay and receive interest from connected entities depending on their debit or credit cash positions. 


However, in the absence of other facts and circumstances showing otherwise, it would not be reasonable 


to conclude that the payment of interest from UI to a creditor is caused by the payment made by an entity 







48    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – SUBJECT TO TAX RULE (PILLAR TWO) © OECD 2023 
  


that is a debtor to UI. This is because UI in this example acts as an independent entrepreneur and the 


debit and credit positions of related entities are likely to change regularly, as the members of the cash 


pooling arrangement could be debtors or creditors over time.  


207. Subparagraph c) applies an objective test, requiring an assessment of the facts to determine 


whether they lead to a reasonable conclusion that the necessary causal link exists between the original 


and related payments. It is a neutral provision, containing no directives imposing a burden of proof on a 


tax administration or taxpayer; the test must simply be applied.  


11.2. Operation and effect of paragraph 11 


208. Where all of the cumulative requirements in subparagraphs a), b) and c) of paragraph 11 are met, 


the effect of paragraph 11 is to apply two parallel provisions. The first is to treat the cross-border original 


or related payments made by a resident of the State in which the covered income arises to a resident of 


the other Contracting State as payments of covered income made to a connected person resident in that 


other Contracting State. This treatment is for the purposes of the application of the STTR only and does 


not extend to or affect the operation of other provisions of the Convention.  


209. The second, found in subparagraphs d) and e), is to determine the tax rate for the purposes of 


paragraphs 1, 2 and 5 of the STTR provision. Subparagraph d) provides that where the original payment 


is made to an intermediary that is a resident of the other Contracting State, the tax rate for the purposes 


of paragraphs 1, 2 and 5 is the higher of the tax rate in the Contracting State of which the connected payee 


is a resident and the statutory rate of tax to which the connected payee is subjected in the intermediary 


State. Subparagraph e) applies where the original payment is made to an intermediary that is a resident 


of the Contracting State in which the item of covered income arises and provides that in such 


circumstances the tax rate for the purposes of paragraphs 1, 2 and 5 of the STTR is the tax rate to which 


the connected payee is subject in respect of the related payments in its State of residence.   


210. Together, these parallel provisions ensure that the other provisions of the STTR can then apply to 


the avoidance arrangement in line with its true character and effect. A payment to an unconnected person 


that meets the conditions in subparagraphs a) to c) and is passed on to a low-tax connected person is 


treated as if it were a payment to a connected person resident in the other Contracting State, and a 


payment to a high-tax connected person that meets the conditions in subparagraphs a) to c) and is passed 


on to a low-tax connected person is treated as a payment to a low-tax connected person resident in the 


other Contracting State. The treatment does not, however, change the identity of the recipient of the original 


payment (or, where the intermediary is also a resident of the source State, the related payments); it simply 


treats that recipient as a connected person resident in the other Contracting State. For example, where 


SCo (resident in State S) makes an original payment to UI, an unconnected intermediary resident in State 


R, and UI makes related payments to TCo (resident in State T and connected to SCo), and the conditions 


in subparagraphs a) to c) are met, paragraph 11 treats the original payment from SCo to UI as a payment 


to a connected person resident in State R for the purposes of applying the STTR in the S-R treaty. The 


same result would be produced if TCo were a resident of State R. The payment to which the STTR applies 


remains the original payment from SCo to UI, which is the payment subject to the S-R treaty because it is 


sourced in State S and paid to a resident of State R.  


211. In all cases, the tax rate, as defined in paragraph 5, that is applied for the purposes of paragraphs 


1 and 2 will produce the right result under paragraphs 1 and 2, because it takes into consideration the tax 


which the connected payee is subjected to on the covered income originating in State S, whether that be 


the intermediary State or the State of which the connected payee is a resident. The STTR will apply if the 


covered income is subject to a tax rate below 9% in both the connected payee’s State of residence and 


the intermediary State. 
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212. The first provision applies either to the original payment or to the related payments, depending 


upon the State of residence of the intermediary. This is because the intermediary can be a resident of 


either the Contracting State in which the person making the original payment is resident, or of the other 


Contracting State. In the first scenario, in which the person making the original payment and the 


intermediary are residents of the same State (the source State), the original payment will be made between 


two domestic entities. The effect of a provision treating the original payment as made to a connected 


person resident in the other Contracting State in this scenario is questionable, because that State (the 


source State) would be taxing a resident. It is not clear that such a treatment would be imported into the 


domestic law of that State at all, or that the domestic law of that State would facilitate the taxation of a 


purely domestic payment as if it were a cross-border payment. In this scenario, the effect of paragraph 11 


is to treat the cross-border related payments made by the intermediary (and not the original payment) as 


payments of covered income made to a connected person in the other Contracting State. This is also 


consistent with the fact that any difference between the value of the original payment and the related 


payments would be included in the intermediary’s income in its State of residence and liable to tax therein. 


It is therefore appropriate that the STTR applies only to the value of the cross-border related payments in 


this scenario. Where, however, the intermediary is a resident of the other Contracting State, the original 


payment will be a cross-border payment and it is appropriate that the STTR applies to that payment.     


213. The application of paragraph 11 is illustrated by the examples in Annex A.  


11.3. Interaction with the principal purposes test 


214. Paragraph 9 of Article 29 contains a broad spectrum anti-abuse rule, commonly known as the 


principal purposes test, which denies a treaty benefit arising from a transaction or arrangement one of 


whose principal purposes was the obtaining of that benefit. It applies throughout the Convention to all 


possible types of transaction or arrangement. Virtually all States that were members of the Inclusive 


Framework on BEPS at the time of writing of this commentary have undertaken to include the principal 


purposes test in their treaties as part of their commitment to implementing the minimum standard on treaty 


shopping set out in the final report on Action 6 of the OECD/G20 Base Erosion and Profit Shifting (BEPS) 


Project. 


215. There is therefore a large overlap between the principal purposes test and the rule in paragraph 


11 given that paragraph 11 is chiefly aimed at arrangements that are designed to sidestep the STTR. 


Paragraph 11, however, does not contain a motive test; its operation is more mechanical, given that several 


objective criteria have to be fulfilled before it can apply, and the connecting factor between the payments 


asks whether it is reasonable to conclude that the intermediary would not have made the related payments 


in the absence of the original payment. 


216. This means that there could be transactions that will not fall within paragraph 11 that would 


nevertheless meet the criteria of the principal purposes test. In these circumstances, the fact that 


paragraph 11 does not operate does not prejudice the application of the principal purposes test – i.e. the 


principal purposes test applies even though paragraph 11 does not. The same is also true of the provisions 


at paragraphs 1 to 7 of Article 29 (commonly referred to as the “limitation on benefits” provision); those 


provisions may apply to restrict treaty benefits even if paragraph 11 of the STTR does not apply. 


217. One example of the interaction between paragraph 11 and the principal purposes test would be 


where transactions were put in place that did not trigger paragraph 11 because the related payment did 


not amount to substantially all of the original payment. It could still be the case, however, that one of the 


principal purposes of the transactions was to obtain the benefit of the Convention (in this case, for example, 


the protection of the connected persons exemption), and the principal purposes test would therefore apply 


to remove the protection of the connected persons exemption and thus restore the application of the STTR. 
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218. There will be other cases where paragraph 11 did apply to protect the STTR, but the arrangement 


that triggered it might also have had as one of its principal purposes the obtaining of a wider treaty benefit. 


For example, a conduit arrangement could be in place that took advantage of the fact that the treaty 


between the State of residence of the person making the original payment and the State of residence of 


the intermediary permitted no source State taxation of the payment other than pursuant to the STTR. In 


this case, the principal purposes test could apply such that that payment would be subject to source 


taxation at the full domestic rate. In other cases, the effects of applying paragraph 11 and the principal 


purposes test might be identical. In this case, the anti-conduit rule would have applied all the remedy that 


was required – i.e. the STTR would apply as intended, and there would be no need to invoke the principal 


purposes test. 


219. Conversely, cases also exist where paragraph 11 would apply to arrangements that would not fall 


within the principal purposes test. This is because paragraph 11 operates in a largely mechanical fashion, 


without a motive test, and is consistent with the fact that the STTR can apply to transactions that are not 


an abuse of the Convention. Paragraph 11 should therefore not be applied with the principal purposes test 


in mind: it stands on its own. 


220. In summary, there will be cases to which both rules apply and cases to which only one of them will 


apply. But each is applied on its own merits without regard to the other. 


221. The paragraphs above have examined the interaction between the principal purposes test and 


paragraph 11. However, there is also an interaction between the principal purposes test and the STTR 


itself. The STTR can be viewed as an anti-abuse rule in its own right, so even where a Convention omits 


the rule in paragraph 11 there will be cases where the principal purposes test and the STTR can apply 


together. For example, a conduit arrangement where all the entities were related could trigger the STTR. 


But it could have had as one of its principal purposes the elimination of any source State tax on the 


transaction. In this case, the STTR would restore some source State taxation, but a subsequent application 


of the principal purposes test could in principle restore all of it – especially if the bilateral provision lacked 


the extension to the principal purposes test set out in paragraph 184 of the Commentary on Article 29. 


222. States that consider that any cases of concern can be adequately dealt with through the application 


of the principal purposes test alone are free to omit the rule in paragraph 11 in their bilateral treaties. States 


that do not include the principal purposes test in their treaties but instead include detailed limitation on 


benefits provisions in combination with bespoke anti-conduit rules may also contemplate omitting 


paragraph 11. States will be cognisant that paragraphs 1 to 7 of Article 29 are designed to deal with certain 


cases of treaty shopping that contain certain features and therefore may not address the specific 


circumstances prevented by paragraph 11. 


12. Materiality threshold 


223. Paragraph 12 sets out a threshold test, below which the STTR will not apply.    


224. The threshold considers the total amount of covered income that is:   


a) paid by one or more residents of the Contracting State in which the income arises and that are 


connected to the person that is a resident of the other Contracting State and deriving the covered 


income (the “tested payee”) and that is derived by the tested payee or one or more persons 


connected to the tested payee that are also residents of the other Contracting State; and  


b) covered income that is borne by one or more permanent establishments situated in the 


Contracting State in which the income arises through which the tested payee, or persons that are 


connected to the tested payee, carry on business and that is derived by the tested payee or one 
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or more persons connected to the tested payee that are also residents of the other Contracting 


State.  


225. The place of residence of the enterprise with the permanent establishment is not relevant for this 


purpose, including if that person resides in a third State.  


226. The total amount of such covered income in the fiscal year is considered for the purpose of 


paragraph 12. The STTR will only apply to an item of covered income if the total amount of covered income 


identified exceeds the materiality threshold. 


227. Where the total value of amounts arising in that fiscal year do not exceed the materiality threshold, 


paragraphs 1 and 2 do not apply and the State in which the item of covered income arises will not be able 


to apply the STTR to that item of covered income. Where the total value exceeds the threshold, paragraphs 


1 and 2 will apply and the State in which the item of covered income arises will be able to apply the STTR 


to an item of covered income that meets the tax rate condition in paragraph 1. Items of covered income 


meeting the tax rate condition in paragraph 1 include payments in respect of which the deeming rule in 


paragraph 11 substitutes the tax rate enjoyed by a connected payee subject to a tax rate below 9%. 


228. For the purpose of determining whether the threshold in paragraph 12 is met, subparagraph c) 


provides that it does not matter whether the covered income is subject to a tax rate below the minimum 


rate in that other State; the threshold operates by reference to the total value of all payments of covered 


income arising in the fiscal year concerned.  


229. Subparagraph d) provides that, for the purpose of aggregating the payments (and amounts borne) 


for the purpose of the materiality threshold, payments between persons that would otherwise be connected 


are not included if the sole reason those persons are connected is because of control by, or any beneficial 


interest (or, in the case of a company, the aggregate vote and value of the company’s shares or beneficial 


equity interest) directly or indirectly possessed by, a person, entity or arrangement described in 


subparagraphs e) or i) of paragraph 8. For this purpose, the references in subparagraph i) are modified to 


limit to entities or arrangements that are wholly or almost wholly (directly or indirectly), or established or 


created, by one or more persons, entities, or arrangements described in subparagraph e).  


230. Subparagraph d) would apply, for example, in circumstances whereby a sovereign wealth fund 


controls (according to the definition in paragraph 10) two sub-groups. Absent the fact that each sub-group 


is controlled by that sovereign wealth fund, those two sub-groups would not be connected. A sovereign 


wealth fund is akin to an investment company or an asset management company, wholly-owned by the 


government, that consolidates the government’s investment activities. It is unlike the headquarters 


company of a conglomerate business. The result is that those functionally independent businesses do not 


have access to information to determine whether the materiality threshold is met. Following subparagraph 


d), payments between entities in those two sub-groups would not be included in the calculation of the 


materiality threshold. 


231. In applying the test, all categories of covered income paid (or borne) by that taxpayer, or taxpayers, 


to connected persons in the other Contracting State are aggregated to arrive at the total value of such 


payments made during the period. Where paragraph 11 applies, the total value of payments of covered 


income made to connected persons in the other Contracting State will include payments made to 


unconnected persons but treated by paragraph 11 to have been made to a connected person in the other 


Contracting State.  


232. The following example illustrates the application of paragraph 12. SCo1, a resident of State S, 


makes payments of covered income of 50,000 to RCo1 and 30,000 to RCo2. SCo2, also a resident of 


State S makes payments of covered income of 130,000 to RCo3. TCo, a resident of a third State, has a 


permanent establishment in State S that bears costs for covered income derived by RCo1 totalling 45,000. 


RCo1, RCo2 and RCo3 are all resident of State R. RCo3, the tested payee, is connected to SCo1, SCo2, 


RCo1, RCo2 and TCo. The statutory tax rate in State R is above the agreed minimum rate, but RCo3 
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benefits from a preferential adjustment that reduces the rate below the agreed minimum rate. The treaty 


between State S and State R includes the STTR with a materiality threshold following paragraph 12. The 


agreed threshold value is 250,000. The total value of covered income arising in State S and derived by 


persons connected to RCo3 is 255,000, meaning that the threshold is crossed and the STTR applies. State 


S can impose a tax at the specified rate to the payments of 130,000 made from SCo2 to RCo3 because 


these are the only amounts that are within the scope of paragraphs 1 and 2. If the only covered income 


arising in State S in that fiscal year that is derived by connected persons in State R were those made by 


SCo2 the materiality threshold would not have been crossed and the STTR would not apply to any of the 


items of covered income arising in State S.      


233. For Contracting States with Gross Domestic Product equal to or greater than  


EUR 40 billion, the threshold for payments of covered income in a year should be set at EUR 1 million. For 


Contracting States with Gross Domestic Product of less than EUR 40 billion, the threshold should be  


EUR 250 000. 


13. Application to permanent establishment in source State 


234. Paragraph 13 mirrors the provisions in Articles 10(4), 11(4) and 12(3) of the OECD Model Tax 


Convention and relieves the State in which the covered income arises from the limitations under 


paragraphs 1 and 2 where the covered income forms part of the profits attributable to a permanent 


establishment that the person deriving the income has in that State. In those circumstances, the State in 


which the permanent establishment is situated is permitted to tax those profits in accordance with Article 


7. The formulation of the rule for interest and royalties differs from that for other items of covered income 


because, while those other items may be attributable to a permanent establishment in accordance with 


Article 7(2), they may not be paid in respect of a right or property effectively connected with that permanent 


establishment. 


235. An example of the second type of payment could be an insurance premium. This could be 


effectively connected with a permanent establishment which is a fixed place of business for the foreign 


insurer. In addition, some conventions contain a provision, based on paragraph 6 of Article 5 of the UN 


Model, which deems a non-resident insurance enterprise (but not a re-insurer) to have a permanent 


establishment in a State if, through the activities of a person present in that State, it collects premiums in 


that State or insures risks situated there. In doing that, the paragraph extends source State taxing rights 


to cases where the person’s activities are not carried out through a fixed place of business. Paragraph 5 


of Article 5 operates in a similar way (and not just for insurance premiums) and, where either paragraph 


applies, the STTR will likely not apply to all, or possibly any, of the income. 


236. The point is that not all income received by or through that person is likely to be attributable to the 


PE (and hence be excluded from paragraphs 1 and 2 of the STTR by paragraph 13 of the STTR). 


Paragraph 13 only applies to income that is attributable to the permanent establishment in accordance 


with Article 7.  


14. Administration 


237. Paragraph 14 provides that the tax chargeable in accordance with the provisions of this Article in 


a Contracting State in respect of an item of covered income arising in that State and derived by a resident 


of the other Contracting State in a fiscal year shall be determined following the end of that fiscal year and 


shall not be levied by the first-mentioned State until it is so determined. It also provides that the competent 


authorities of the Contracting States may by mutual agreement settle the mode of application of the 


provisions contained in the STTR. 
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238. This paragraph ensures that the STTR is administered following an ex post annualised charge. 


The approach to the submission of a tax return containing relevant information and the collection of tax 


due under the STTR is important because applying some core components of the STTR requires 


information that commonly will not be available at the point a payment of covered income is made. These 


include: whether the mark-up threshold in paragraph 9 is met; whether covered income qualifies for a 


preferential adjustment for the purposes of the tax rate test; whether the value of payments of covered 


income exceeds for a relevant fiscal year the threshold in paragraph 12; and whether the STTR applies to 


a payment of covered income where the alternative provisions catering for taxes imposed on an alternative 


basis or at the point of a profit distribution apply.  


239. The ex post annualised charge seeks to ensure that all information needed to determine whether 


the STTR applies to a payment is known before any tax is determined under the STTR. This approach 


seeks to prevent over-taxation and to limit the delays and challenges that can arise in securing refunds of 


tax collected in excess of the amount properly due under the STTR.  


240. As provided in paragraph 14, the tax chargeable under the STTR for a fiscal year can only be 


determined following the end of that fiscal year and cannot be levied by the Contracting State in which an 


item of covered income arises prior to that determination. Therefore, the resident deriving that item of 


covered income shall not be subject to any taxation including tax collection on the basis of the STTR 


provision before the determination. This does not, however, affect the application of other provisions of the 


Convention that may apply to an item of covered income derived by a resident of a Contracting State 


entitled to benefits under the Convention. Those other provisions include provisions on business profits, 


interest, royalties or other income. 


241. As explained in paragraph 109 of the OECD Model Commentary on Article 1, with respect to other 


provisions of the Convention, the Convention does not settle procedural questions and each State is free 


to use the procedure provided in its domestic law. A State can therefore automatically limit the tax that it 


levies in accordance with relevant provisions of the Convention or it can impose the tax provided for under 


its domestic law and subsequently refund the part of that tax that exceeds the amount that it can levy under 


the provisions of the Convention. As a general rule and as highlighted in the Commentary paragraph just 


cited, in order to ensure expeditious implementation of taxpayers’ benefits under a treaty, the first approach 


is the highly preferable method and where the second approach is adopted, it is extremely important that 


the refund be made expeditiously, especially if no interest is paid on the amount of the refund, as any 


undue delay in making that refund is a direct cost to the taxpayer. 


242. With respect to tax chargeable under the STTR, a State that automatically limits the tax that it 


levies in accordance with other relevant provisions of the Convention (such as those applying to business 


profits, interest, royalties, and other income) would apply those limitations at the time a payment of covered 


income is made. That State would then only determine and levy any tax chargeable under the STTR for a 


fiscal year following the end of that fiscal year. A State that instead imposes tax under the provisions of its 


domestic law at the time a payment of covered income is made and subsequently refunds the part of that 


tax that exceeds the amount that it can levy under other relevant provisions of the Convention (such as 


those applying to business profits, interest, royalties, and other income) would, when benefits are claimed 


in accordance with the Convention before any tax chargeable under the STTR is determined, provide a 


refund on the basis of those other provisions and not at that point take into consideration the application 


of the STTR. That State would also then only determine and levy any tax chargeable under the STTR for 


a fiscal year following the end of that fiscal year.  


243. Under both approaches, the ex post annualised charge ensures that the tax chargeable under the 


STTR for a fiscal year is only determined, and can only be levied, following the end of that fiscal year.   


244. The ex post annualised charge operates by way of self-assessment and also seeks to limit 


compliance burdens by ensuring that a self-assessment of liability under the STTR is not required 


whenever there is a cross-border payment of covered income to a connected person. Instead, under the 
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ex post annualised charge approach, a resident of a Contracting State will only be required to submit a tax 


return in the other Contracting State where following the end of a fiscal year, it has a liability to tax under 


the STTR.  


245. The competent authorities of the Contracting States may wish to supplement the ex post 


annualised charge approach with a certification system, under which a non-resident could in certain 


circumstances obtain a certificate confirming that it is not liable to tax under the STTR and does not need 


to submit a tax return. Such a certification system could ensure that the Contracting State of which a 


connected payer is a resident can access relevant information relating to a non-resident payee’s potential 


liability under the STTR. For instance, the competent authorities of the Contracting States could agree that 


a resident of a Contracting State that derives covered income from a connected person resident in the 


other Contracting State could obtain a certificate in the first mentioned Contracting State to confirm that it 


is an excluded person under paragraph 8.  


246. Similarly, the competent authorities of the Contracting States may want to agree that an STTR tax 


return is required in instances where the materiality threshold in paragraph 12 has been met for a fiscal 


year (regardless of whether tax would be due for that fiscal year under the STTR).        


247. The competent authorities of the Contracting States that wish to supplement the ex post 


annualised charge with a certification system would discuss such a system as part of their agreement on 


the mode of application of the STTR (noting that in some Contracting States competent authorities are not 


permitted to enter into such agreements). 


248. In that agreement, the competent authorities of the Contracting States could also refer to deadlines 


for filing the STTR tax return or for paying tax chargeable under the STTR. In some jurisdictions, such 


deadlines are to be provided for in their domestic law. In all cases, a taxpayer should only be required to 


file an STTR tax return following the end of its fiscal year. In addition, it is also expected that the tax 


chargeable under the STTR is to be paid in the Contracting State where the covered income arises 


following the end of the fiscal year, without undue delays.  


15. Implications of this Article  


249.  The STTR was developed by the members of the IF as an integral part of the consensus solution 


on Pillar Two. Pillar Two consists of a set of rules that provide jurisdictions with a right to “tax back” where 


other jurisdictions have not exercised their primary taxing rights or the payment is otherwise subject to low 


levels of taxation. Pillar Two consists of the Global Base Erosion rules, which are designed to ensure large 


multinational enterprises pay a minimum level of tax on the income arising in each jurisdiction where they 


operate, and the STTR. The STTR applies to intragroup payments that are subject to low nominal tax rates 


in the State of the payee. 


250.  The STTR was not developed to revisit the current allocation of taxing rights between source and 


residence States. Rather it is based on an understanding that where, under a tax treaty, a source State 


has ceded taxing rights on certain outbound payments, it should be able to recover some of those rights 


where the income in question is taxed (if at all) in the State of the payee (i.e. the residence State) at a rate 


below 9%.  


251.  Paragraph 15 sets out the context in which the STTR was developed and codifies the 


understanding that the STTR does not revisit the current allocation of taxing rights between Contracting 


States.  


252.  Subparagraph a) sets out this context by providing that the STTR is included in the Convention 


as part of the implementation of the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting 


Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy.  
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253.  Subparagraph b) confirms that the STTR does not otherwise reflect the tax treaty policies of either 


Contracting State. This confirms that the inclusion of the STTR in a treaty does not indicate that the 


Contracting States believe there should be any change to the principles reflected in that treaty, including 


to the allocation of taxing rights. It also means that, for example, no inference should be drawn from the 


mark-up threshold in paragraph 9 and that a return on cost of below 8.5% should not be considered as a 


benchmark for any other purpose, including the application of Article 9.  


254. Subparagraph c) provides that the STTR is without prejudice to subsequent modifications to the 


Convention (or any other Convention concluded by either of the Contracting States). This confirms that the 


inclusion of the STTR in a tax treaty does not prejudice the position of a Contracting State in the negotiation 


of future tax treaties. This includes the allocation of taxing rights in those tax treaties.  


255. This means that the inclusion of the STTR in an existing treaty shall not be interpreted as an 


indication that the relevant Contracting State has changed its approach to the allocation of taxing rights in 


its tax treaties, nor that it has accepted that principles within the STTR have an application beyond the 


specific circumstances in which the STTR is intended to apply.  


256. This also confirms that the approach taken in the STTR also carries no implications for the 


allocation of taxing rights or any principles contained in the OECD Model Tax Convention on Income and 


on Capital. For example, the STTR does not affect the taxation of services. The OECD Model Tax 


Convention provides that services are taxed in accordance with Article 7 and the approach to the taxation 


of services is described at paragraphs 132-169 of the Commentary to Article 5.  


257. Where both Contracting States agree, paragraph 15 may be omitted.  
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Article 23 A 


5. The provisions of paragraph 1 shall not apply to income derived by a resident of a Contracting State 


which may be taxed in the other Contracting State only in accordance with the provisions of Article 


[STTR].  


6. The provisions of paragraph 2 shall not apply to tax paid by a resident of a Contracting State in the 


other Contracting State in accordance with the provisions of Article [STTR]. 


Article 23 B 


3. The provisions of paragraph 1 shall not apply to tax paid by a resident of a Contracting State in the 


other Contracting State in accordance with the provisions of Article [STTR]. 


1. Introduction 


1. The STTR restores to the source State a limited taxing right, or in some cases supplements an 


existing limited taxing right retained by the source State, and operates as a derogation from the other 


provisions of the Convention that would otherwise restrict the source State’s right to tax. This creates an 


interaction between the STTR and the elimination of double taxation provisions contained in tax treaties.  


2. For example, under paragraph 1 of Article 23 A of the OECD Model, the residence State is obliged 


to exempt an item of income where the source State is permitted to tax that item of income in accordance 


with the treaty. Where the conditions are met for the STTR to apply, the source State will be permitted, in 


accordance with the treaty, to apply additional tax and the residence State will then be obliged under the 


provisions of the elimination article to exempt that income from tax. Even where that obligation is not taken 


into account for the purposes of determining the adjusted nominal rate, and therefore does not increase 


the additional tax that can be applied in the source State, the residence State will nevertheless be deprived 


of its taxing right. The result of this will be that only the source State will tax the affected payment; and only 


at the specified rate. 


3. Similar considerations arise where the residence State is obliged to provide a credit under 


paragraph 1 of Article 23 B or paragraph 2 of Article 23 A of the OECD Model. Even though that credit is 


not taken into account in computing the adjusted nominal rate for the purposes of the STTR (according to 


subdivision (i) of subparagraph b) of paragraph 6), the residence State’s taxing right is reduced by the 


credit it is obliged to give for the additional tax applied in the source State. 


4. These considerations are relevant where the application of the STTR would result in a new or 


greater obligation being imposed on the residence State under provisions based on Article 23 A or 23 B.  


II Elimination of Double Taxation 
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5. As a general rule, the approach taken in this report preserves the position that would have applied 


before the STTR comes into play and makes adjustments to the operation of the treaty elimination 


provisions in respect of an additional obligation that would otherwise be imposed on the residence State 


as a result of the source State taxing covered income at the specified rate. This avoids an unintended 


reallocation of taxing rights away from the residence State. 


6. This approach sets limits on the obligations imposed on the residence State under the elimination 


of double taxation provisions of treaties based on the Convention, but it does not govern or disturb other 


mechanisms that may apply outside the treaty to mitigate or eliminate double taxation. For example, a 


residence State may, under its domestic law, provide unilateral credit relief for the additional tax imposed 


as a result of the source State taxing covered income at the specified rate under the STTR, or it may 


provide relief for the tax paid to the source State by way of a deduction.  


7. Neither does the approach taken in this report regulate or alter the treatment, for the purposes of 


applying the IIR and UTPR, of tax paid as a result of the operation of the STTR. Tax paid as a result of the 


operation of the STTR is, as a tax in lieu of generally applicable income tax, a covered tax for the purposes 


of the IIR and UTPR; and is allocated and accounted for in the ETR computation required under the GloBE 


rules.  


8. Therefore, the only adjustments made to Articles 23 A and 23 B are to add a sentence that would 


disapply the exemption method in cases where it would not have applied in the absence of the STTR, and 


a sentence that would disallow a foreign tax credit for the tax paid under the STTR. These outcomes permit 


the source State to apply tax at the specified rate in accordance with the STTR, without this resulting in a 


reallocation of taxing rights away from the residence State that would arise solely as a result of the 


operation of the STTR. Given that the STTR only applies where covered income is subject to a rate of tax 


below 9% in the residence State, applied to a measure of net income, and that the STTR results in the 


source State being permitted to tax the gross amount of the covered income up to the specified rate, the 


residence State’s capacity to provide additional relief may in many cases already be limited or exhausted.  


2. Exemption method 


9. The STTR only applies in situations where the tax rate in the State of residence is below the agreed 


minimum rate of 9% and, under the other provisions of the Convention, the covered income either cannot 


be taxed in the State of source, or that State’s taxing right is limited to a rate below the specified rate (see 


paragraph 3 of the STTR). The modifications to Article 23 A are intended to preserve the position that 


would have applied before the operation of the STTR in both of these scenarios.   


2.1. No original source taxation in accordance with the treaty 


10. In the scenario where income cannot be taxed in the State of source in the absence of the STTR, 


there is no obligation on the residence State to provide exemption under Article 23 A. But where the STTR 


applies, the source State would be permitted to tax in accordance with the Convention, which would then 


give rise to an obligation on the residence State to exempt the whole of the income. This obligation arises 


solely because the STTR applies. A new provision is therefore needed to deactivate the application of the 


exemption method in this scenario, preserving the position before the application of the STTR. Obliging 


the residence State to provide an exemption in this scenario would result in that State losing any taxing 


right it would be exercising before the application of the STTR. This goes beyond the intended effect of the 


STTR, which is not to reallocate taxing rights but to permit the source State to apply tax capped at the 


specified rate to income subject to low nominal rates of tax in the residence State.   


11. For example, a resident of a Contracting State derives income from the rental of movable property 


used in the other Contracting State, which is not attributable to a permanent establishment in that other 
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State. In this case, absent the STTR, the other Contracting State cannot tax such income in accordance 


with Article 7. The residence State (the first-mentioned State) would not therefore provide an exemption in 


accordance with Article 23 A, because the income cannot be taxed in the source State (the other State). 


Assume the treaty has an STTR and this income is covered income; if the STTR is triggered, the source 


State will have a taxing right in accordance with the Convention and, therefore, the residence State would 


be required to provide an exemption under Article 23 A. However, given that approach taken is to preserve 


the original outcome, then a special provision is needed to deactivate the exemption under paragraph 1 of 


Article 23 A.  


12. Therefore, paragraph 5 of Article 23 A regulates the interaction between the STTR and the 


exemption method. Paragraph 5 deactivates the application of the exemption method under paragraph 1 


where the source State can tax in accordance with the Convention only because the STTR applies. This 


ensures that, in the scenario outlined above, the original outcome (no exemption in the residence State) is 


preserved regardless of the application of the STTR. 


2.2. Original limited source taxation in accordance with the treaty  


13. Under the OECD Model Tax Convention the only items of income over which the source State has 


limited taxing rights are dividends and interest under Articles 10 and 11. The elimination of double taxation 


in respect of these items of income is not governed by paragraph 1 of Article 23 A, because that paragraph 


is subject to the provisions of paragraph 2. Under paragraph 2, the exemption method is disapplied and 


the credit method is substituted. The requirement under paragraph 2 of Article 23 A for the application of 


the credit method (“…which may be taxed in the other Contracting State in accordance with the provisions 


of Articles 10 and 11…”) is therefore still met. It follows that no adjustments are needed to deal with this 


interaction and the credit method continues to apply with respect to these items of income. Paragraph 5 


has no effect on this treatment, but paragraph 6 is brought into play, the effect of which is discussed under 


the credit method below. 


14. However, the provisions of bilateral treaties may allow limited source taxation of other categories 


of income and may not include those categories in provisions based on paragraph 2 of Article 23 A. In that 


scenario, the residence State will have an obligation to provide exemption under paragraph 1 of Article 


23 A, regardless of whether the STTR applies. In order to preserve this existing treatment, it is important 


that paragraph 5 does not disapply paragraph 1. This is achieved by the limitation in paragraph 5, which 


restricts its application to cases where the “only” reason the source State is permitted to tax in accordance 


with the Convention is that the STTR applies. Where there is a pre-existing source State taxing right under 


another provision of the Convention, this condition is not met and paragraph 5 has no effect. This preserves 


the position that would have applied before the STTR comes into play. 


15. The principles outlined under both subheadings above can be illustrated by the following 


examples.  


2.2.1. Example 1 – no original source State taxing right 


16. SCo, a resident of State S, pays 100 of covered income to RCo, a company resident in State R. 


In State R, RCo benefits from a preferential adjustment in respect of the item of covered income that 


reduces the State R tax rate on the income to 4%. States S and R have a treaty which does not allow State 


S to tax the 100 of covered income, but includes the STTR with the agreed minimum rate of 9%. The 100 


of covered income is within the scope of the STTR and the specified rate computed in accordance with 


paragraph 2 of the STTR is 5% (9% - 4%). The total tax that State S can apply in accordance with the S-


R treaty is therefore 5 (5% on 100). The only reason that State S can tax in accordance with the treaty is 


that the STTR applies. Paragraph 5 of Article 23 A disapplies paragraph 1 and State R is not obliged to 


exempt the income.  
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2.2.2. Example 2 – limited original source State taxing right 


17. The facts are the same as example 1, except that under the terms of the S-R treaty the article 


governing this item of covered income generally permits the source State to tax it at 2.5%. State R has 


adopted the exemption method in the S-R treaty and this category of covered income is not included in a 


provision based on paragraph 2 of Article 23 A. The 100 of covered income is within the scope of the STTR 


and the specified rate computed in accordance with paragraph 2 of the STTR is 5% (9% - 4%). Another 


article of the S-R treaty permits the 100 of covered income to be taxed at 2.5%. This is preserved by the 


second sentence of paragraph 3 of the STTR. State S is also permitted to apply tax at the specified rate, 


which the second sentence of paragraph 3 of the STTR reduces to 2.5% (5% - 2.5%). The total tax that 


State S can apply in accordance with the S-R treaty is 5 (2.5% + 2.5% on 100). If the STTR had not applied, 


State R would have exempted the whole 100 in accordance with paragraph 1 of Article 23 A. Although the 


STTR applies, it is not the “only” reason that State S can tax the covered income in accordance with the 


treaty. Paragraph 5 of Article 23 A does not therefore apply and State R will continue to exempt the income 


in accordance with paragraph 1 of Article 23 A.     


3. Credit method 


18. Paragraphs 6 of Article 23 A and 3 of Article 23 B deal with the interaction between the STTR and 


the credit method. The principle reflected in this paragraph is that no credit should be given in the residence 


State for the tax paid in the source State in accordance with the STTR. As with the exemption method, the 


approach taken preserves the position that would have applied before the STTR comes into play. 


Therefore, the residence State will continue to provide a deduction from tax as if the STTR was not applied.  


19. The STTR supplements other provisions of the Convention that allow limited source taxation. 


Thus, these other provisions continue to apply as well as the provisions in Articles 23 A and 23 B, that 


require the residence State to provide a credit for the tax paid in the source State. This ensures that the 


outcome is not modified by the inclusion of a STTR.    


20. Paragraph 6 of Article 23 A and paragraph 3 of Article 23 B disallow a credit for any additional tax 


paid in the source State in accordance with the STTR. This will preserve the position that would have been 


applied with respect to the credit method in the absence of an STTR.  


21. For example, a resident of State S makes a payment of covered income of 100 to a company that 


is a resident of State R. The R-S treaty includes an article generally permitting the source State to tax this 


category of income at a rate of 2.5% and includes an STTR with the agreed minimum rate of 9%. State R 


has a tax rate of 4% in accordance with paragraphs 5 and 6 of the STTR. In the absence of an STTR, the 


tax paid in State S would have been 2.5. State R would have been required to give a credit of up to 2.5 


against its own tax on the covered income.  


22. The specified rate in accordance with the STTR is 5% (9% - 4%). However, the tax paid under the 


STTR cannot exceed 2.5% (5% specified rate - 2.5% existing rate) in accordance with the second sentence 


of paragraph 3 of the STTR. In this case, State S would tax the interest payment at 5% (2.5% original 


source right + 2.5% under the STTR). State R would continue to provide a credit for the tax paid in State 


S with respect to the original 2.5%, but would not be required under the treaty to give a credit for the tax 


paid in State S with respect to the additional 2.5%, which is the outcome that would have obtained before 


the application of the STTR. 


23. States providing unilateral relief by way of credit under their domestic taxation laws may wish to 


consider aligning the domestic law and treaty outcomes where the STTR applies. 
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Annex A. Operation of the targeted anti-


avoidance rule 


Example 1 


1. States S and R have concluded a treaty that includes the STTR with the rule in paragraph 11. SCo (a 


resident of State S) enters into an arrangement with Plc (a bank, also resident in State S) under which 


SCo will make a payment of covered income of 100 to Plc and Plc is contractually obliged to make a 


payment of 99.5, on the first day of the calendar month following the day on which SCo makes the 


payment of 100, to RCo (a company that is connected to SCo within the meaning of paragraph 11 and 


a resident of State R, which applies a statutory tax rate below the agreed minimum rate to the covered 


income). Plc is not connected to either SCo or RCo. Plc includes the 100 in its income and is entitled 


to a deduction for the 99.5 in computing its taxable income in State S.  


 


 


2. The condition in subparagraph a) is met because a payment of covered income arising in State S is 


made by a person other than an individual (SCo) to a resident of either Contracting State (Plc, a 


resident of State S). The payment of 100 is the “original payment” and Plc is the “intermediary”. The 


condition in subparagraph b) is also met because, during a 365 day period including the day the original 


payment is made, Plc pays an amount (99.5, the “related payments”) equal to all or substantially all of 


the original payment directly to (i) RCo, a person that is not an excluded person and is connected to 


SCo (RCo is the “connected payee”); and (ii) RCo is subject to a tax rate below 9% in respect of the 


related payments in State R; and (iii) Plc recognises the 100 as income but is entitled to deduct the 


99.5 in computing its taxable income in State S, meeting the base-erosion test. The condition in 


subparagraph c) is also met because it is reasonable to conclude that under the terms of the 


arrangement between SCo and Plc there is the requisite causal link between the original and related 


payments. 


 


SCO 


Plc 


RCO 


State S 


 


 


State R 


100 


99.5 
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3. The effect of paragraph 11 is to treat the related payments of 99.5 made by Plc to RCo, with which it 


is unconnected, as payments of covered income made to a connected person in State R. The tax rate 


for the purposes of applying the STTR is deemed to be the rate, computed in accordance with 


paragraph 5, to which RCo is subject in State R in respect of the related payments. The STTR now 


applies because the 99.5 is deemed to be a payment of covered income arising in State S and derived 


by a resident of State R that is subject to a tax rate below 9%. The requirements of paragraph 1 are 


met. The exclusion in paragraph 8 b) does not apply, because RCo is deemed to be connected to Plc 


for the purposes of applying the STTR. 
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Example 2 


1. The facts are the same as in example 1, except that Plc is a resident of State R and the connected 


payee is TCo (a company that is connected to SCo and resident in State T, a third state). Under the 


arrangement, Plc will make a payment of 99.5 (the “related payments”) to TCo and SCo is contractually 


obliged, on the first day of the third calendar month following the date of that payment, to make a 


payment of covered income of 100 (the “original payment”) to Plc. TCo is subject to a tax rate, 


computed in accordance with paragraph 5, below 9% in State T in respect of the income of 99.5 it 


receives from Plc. In State R, Plc is exempt from tax in respect of the income of 100. TCo is not subject 


to tax in State R on the payment of 99.5 paid from Plc. 


 


 


2. The condition in subparagraph a) is met for the same reasons as in example 1 (as a resident of State 


R, Plc is a resident of either Contracting State under the S-R treaty). The opening requirement in 


subparagraph b) is also met for the same reasons as in example 1 (it does not matter that the related 


payments precede the original payment, provided they are made in a 365 day period that includes the 


day of the original payment). The condition in subdivision (i) of subparagraph b) is met for the same 


reasons as in example 1 (that condition does not stipulate where the connected payee, TCo, is resident 


and applies where the connected payee is resident in a third state). The condition in subdivision (ii) of 


subparagraph b) is met for the same reasons as in example 1. The condition in subdivision (iii) of 


subparagraph b) does not need to be met because it only applies if the original payment is taxable in 


the State of the intermediary and, in this case, the payment received by Plc is not taxable in State R. 


The condition in subparagraph c) is met for the same reasons as in example 1. 


3. The effect of paragraph 11 is to treat the original payment of 100 made by SCo to Plc with which it is 


unconnected, as a payment of covered income made to a connected person in State R. The tax rate 


for the purposes of applying the STTR is the rate, computed in accordance with paragraph 5, to which 


TCo is subject in State T in respect of the related payments of 99.5. The STTR now applies because 


the 100 is treated as a payment of covered income arising in State S and derived by a resident of State 


R that is subject to a tax rate below 9%. The requirements of paragraph 1 are met. The exclusion in 


subparagraph b) of paragraph 8 does not apply, because SCo is treated as connected to Plc for the 


purposes of applying the STTR. 
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Example 3 


1. The facts are the same as example 2, except that Plc is a resident of State T and the connected payee 


is RCo (a resident of State R and connected to SCo). Under an arrangement having the same features 


of the arrangement in example 2, SCo makes an original payment of 100 to Plc, which makes related 


payments of 99.5 to RCo. RCo is subject to a tax rate below 9% in State R in respect of the related 


payments. Paragraph 11 of the STTR in the S-R treaty does not apply, because the condition in 


subparagraph a) is not met. Plc is not a resident of either State S or State R. Paragraph 11 of an STTR 


included in the S-T treaty would, however, apply for the same reasons as in example 2. 
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Example 4.  


1. The facts are the same as example 2, except that Plc is replaced by RCo (a resident of State R that is 


connected with both SCo and TCo). Under the arrangement, RCo will make a payment of 99.5 (the 


“related payments”) to TCo, and SCo is contractually obliged, on the first day of the third calendar 


month following the date of that payment, to make a payment of covered income of 100 (the “original 


payment”) to RCo. TCo is subject to a tax rate, computed in accordance with paragraph 5, below 9% 


in State T in respect of the income of 99.5 it receives from RCo. In State R, RCo is subject to a tax 


rate above 9% on its net income of 100. RCo includes the original payment of 100 in its taxable income 


and is entitled to a deduction for the related payments of 99.5.  


 


 


2. Although the original payment of 100 is made by SCo to RCo, a connected person resident in the other 


Contracting State, the condition in paragraph 1 is not met because RCo is not subject to a tax rate 


below 9%. Paragraph 11, however, addresses arrangements, such as back-to-back arrangements, 


designed to get around the rate test in paragraph 1 as well as arrangements designed to take 


advantage of the exclusion for unconnected persons. The conditions in subparagraphs a) and b) apply 


equally to intermediaries that are connected persons or unconnected persons and are met for the 


same reasons as in example 2. In particular, RCo, although resident in a high-tax State, pays away 


substantially all of the original payment in the form of deductible payments that meet the base-erosion 


test in subdivision (iii) of subparagraph b). The conditions in subdivisions (i) and (ii) of subparagraph 


b) are met because the connected payee, TCo, is connected to SCo (which makes the original 


payment) and is subject to a tax rate below 9% in State T in respect of the related payments. The 


condition in subparagraph c) is met for the same reasons as in example 2. 


3. The effect of paragraph 11 is to treat the original payment of 100 made by SCo to RCo as a payment 


of covered income made to a connected person in State R and substitute the tax rate to which TCo is 


subject in State T in respect of the related payments of 99.5 for the purposes of the STTR. The STTR 


now applies because the 100 is treated as a payment of covered income arising in State S and derived 


by a resident of State R that is subject to a tax rate below 9%. The requirements of paragraph 1 are 


met.             
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Example 5 


1. The facts are the same as in example 2. However, TCo is subject to a statutory rate of tax of 10% in 


State R on the payment of 99.5. TCo is also subject to a tax rate, computed in accordance with 


paragraph 5, of 5% in State T in respect of the income of 99.5 it receives from Plc. 


 


 


The condition in subparagraph a) is met for the same reasons as in example 1 (as a resident of State R, 


Plc is a resident of either Contracting State under the S-R treaty). The opening requirement in 


subparagraph b) is also met for the same reasons as in example 1 (it does not matter that the related 


payments precede the original payment, provided they are made in a 365 day period that includes the day 


of the original payment). The condition in subdivision (i) of subparagraph b) is met for the same reasons 


as in example 1 (that condition does not stipulate where the connected payee, TCo, is resident and applies 


where the connected payee is resident in a third state). The condition in subdivision (ii) of subparagraph 


b) is not met. That is because the connected payee is subject to a statutory rate of tax in State R of 10% 


(which is higher than the tax rate in State T and therefore used for the purpose of subdivision (ii)). As a 


result, TCo is not subject to tax rate below 9% and paragraph 11 in the S-R treaty would not apply. 
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Example 6 


1. The facts are the same as in example 5. However, TCo is subject to a statutory rate of tax of 2% in 


State R on the payment of 99.5. TCo is also subject to a tax rate, computed in accordance with 


paragraph 5, of 5% in State T in respect of the income of 99.5 it receives from Plc. 


 


 


2. The condition in subparagraph a) is met for the same reasons as in example 1 (as a resident of State 


R, Plc is a resident of either Contracting State under the S-R treaty). The opening requirement in 


subparagraph b) is also met for the same reasons as in example 1 (it does not matter that the related 


payments precede the original payment, provided they are made in a 365 day period that includes the 


day of the original payment). The condition in subdivision (i) of subparagraph b) is met for the same 


reasons as in example 1 (that condition does not stipulate where the connected payee, TCo, is resident 


and applies where the connected payee is resident in a third state). The condition in subdivision (ii) of 


subparagraph b) is also met because the tax rate in State T is 2% and TCo is subject to tax on the 


related payment in State R at 5%, both of which are below 9%. As a result, paragraph 11 in the S-R 


treaty would apply and the tax rate for the purposes of paragraphs 1, 2 and 5 would be 5%, being the 


higher of the statutory rate of tax to which the connected payee is subject in State R, and the tax rate 


in State T. 
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AT A GLANCE: THE MULTILATERAL INSTRUMENT ON THE SUBJECT TO TAX RULE  


 
A multilateral instrument adopted by the Inclusive Framework on BEPS on 15 September 2023 to facilitate the 
implementation of the Pillar Two subject to tax rule in existing bilateral tax treaties (the “STTR MLI”) 
 


 
Open for signature as of 2 October 2023 


  
 
The STTR MLI will introduce the subject to tax rule (STTR) in all “Covered Tax Agreements” without the 
need for bilateral amendments.  
 
 


 
The STTR MLI operates to directly amend Covered Tax Agreements and implements the STTR and other 


relevant accompanying provisions as annexes to those Covered Tax Agreements. 
 


The STTR is included in Annex I (The subject to tax rule) to the STTR MLI. Where the STTR MLI applies with respect to a Covered Tax 
Agreement, Annex I (The subject to tax rule) is added as an annex to the Covered Tax Agreement, without further steps or a “matching 


exercise”. A Covered Tax Agreement is any tax treaty in force between Parties to the STTR MLI which has been notified by both 
Contracting Jurisdictions as an agreement that they wish to be covered by the STTR MLI. 


 
 


 
 
Additional choices that jurisdictions can make under the STTR MLI: 


• Jurisdictions can decide to adopt the definition of the term “recognised pension fund” (Annex IV) for the purposes of applying the 
STTR (Article 1(8)(c) of Annex I (Exclusions)); or use their existing treaty definition. 


• Jurisdictions can decide to adopt the circuit-breaker provision (Annex V).   


 
 
Additional notifications jurisdictions are required to submit under the STTR MLI: 


• Jurisdictions must notify the Depositary if they apply a tax calculated other than on a net income basis (Article 4) (e.g. imposing 
tax on gross income as a resident jurisdiction or by reference to equity (e.g. a capital tax), or the tax base for which is calculated 
by reference to multiple components (e.g. income and equity)); or 


• Jurisdictions must notify the Depositary if they do not impose corporate income tax on items of covered income when that income 
is earned, but instead impose tax at the point of profit distribution (whether that is a deemed profit distribution or an actual 
distribution) (Article 5).  
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Jurisdictions’ roadmap towards signature 


 


  


 
STEP: 


 


1.  IDENTIFY THE TAX TREATIES in your treaty network that you wish to cover under the STTR 
MLI (Article 2) 


2.  


DETERMINE whether your jurisdiction: 
• Applies a tax computed on an alternative basis (Article 4); or 


• Imposes tax only at the point of distribution (Article 5) 
 


When that is the case, prepare the relevant notifications under Articles 4 or 5 


3.  


DETERMINE WHETHER YOU WISH TO ADOPT THE OPTIONAL PROVISIONS of the STTR 
MLI, i.e.: 


• The definition of the term “recognised pension fund” (Article 6) (treaty-by-treaty decision) 
• The Circuit-breaker provision (Article 7) (optional provision would apply to all treaties 


covered) 


4.   


COMPLETE TEMPLATE NOTIFICATIONS (the STTR MLI POSITION) and prepare: 
• The notifications associated with the list of “Covered Tax Agreements” (Article 2); and, when 


applicable, 
• The other notifications (Articles 4, 5, 6, 7 and/or 12) 


5.   SUBMIT A DRAFT STTR MLI POSITION (completed template) to the Secretariat for a technical 
review 


6.   
TRANSMIT DRAFT UNSIGNED FULL POWERS TEXT that will designate the person(s) that 
will sign the STTR MLI on behalf of your Government to the Secretariat for a technical review 
(template found below) 
 


7.   
SIGNATURE OF STTR MLI  
Before signature, the original paper copy of the STTR MLI Position and signed Full Powers must 
be provided to the Secretariat. 


 
 


Please contact the OECD Secretariat to address any issues or questions on the STTR MLI at OECD.STTR@oecd.org. 


For more information, please visit: https://oe.cd/sttr-mli. 



mailto:OECD.STTR@oecd.org

https://oe.cd/sttr-mli
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Frequently asked questions on the Pillar Two STTR 
 


 
1. The STTR is part of Pillar Two. How does it differ from the GloBE rules? 


 
The STTR is an integral part of the consensus on Pillar Two for developing countries. The STTR Report now 
complements the GloBE rules and is the culmination of the rule-setting work on Pillar Two. 
 
The GloBE Model Rules ensure that large multinational enterprises pay a minimum level of tax on the income 
arising in each of the jurisdictions where they operate. More specifically, the GloBE Rules provide for a co-
ordinated system of taxation that imposes a top-up tax on profits arising in a jurisdiction whenever the 
effective tax rate, determined on a jurisdictional basis, is below the minimum rate of 15%. 
 
The STTR is a treaty-based rule that applies on a transactional basis to intragroup payments from source 
States that are subject to low nominal tax rates in the State of the payee. The STTR is based on an 
understanding that where, under a tax treaty, a source State has ceded taxing rights on certain outbound 
intragroup payments, it should be able to recover some of those rights where the income in question is taxed 
(if at all) in the State of the payee (i.e. the residence State) at a rate below 9%.  
 
The STTR applies before the GloBE rules and is creditable in computing the effective tax rate for the IIR and 
UTPR. It is not limited to members of groups meeting the revenue thresholds applying for the purposes of the 
GloBE rules.  
 


2. What does the STTR mean for developing countries?  
 
As part of the 2021 October Statement, Inclusive Framework members recognised that the STTR is an 
integral part of achieving a consensus on Pillar Two for developing countries and agreed that IF jurisdictions 
applying nominal corporate income tax rates below the STTR minimum rate of nine per cent to items of 
covered income would implement the STTR in their bilateral tax treaties when requested to do so by Inclusive 
Framework jurisdictions identified as developing for this purpose1.  
 
The rule has been developed to cater for the priorities of developing countries. For example, the inclusion of 
all intragroup service payments within the scope of the rule is important to many developing countries. The 
STTR also applies before the other rules that form part of Pillar Two, including a qualified domestic minimum 
top-up tax. 
 


  


 
1 A footnote to the 2021 October Statement provides that for this purpose, “developing countries are defined as those with a GNI 
per capita, calculated using the World Bank Atlas method, of USD 12 535 or less in 2019 to be regularly updated”. The IF has 
agreed that this will include a country that meets this requirement in any of 2019, 2020, 2021 or 2022. 



https://datahelpdesk.worldbank.org/knowledgebase/articles/378832-what-is-the-world-bank-atlas-method
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3. Is the STTR a minimum standard? Which countries will be required to implement the STTR in 


their tax treaties? 
 
Inclusive Framework jurisdictions that apply nominal corporate income tax rates below the STTR minimum 
rate of nine per cent to items of covered income are required to implement the STTR in their bilateral tax 
treaties when requested to do so by IF jurisdictions identified as developing for this purpose1. The IF has 
agreed a process to assist both jurisdictions within the scope of the commitment and those able to make 
requests to implement the STTR in their bilateral treaties. This will support the consistent implementation of 
the STTR.  
 
Jurisdictions that are not within the scope of the commitment, or that are not developing countries for the 
purpose of the obligation, are free to request implementation of the STTR in their tax treaties if they wish to 
do so. 
 


4. What’s the interplay between the STTR and the OECD work on tax treaties, in particular with 
the OECD Model Tax Convention? 


 
The STTR was not developed to revisit the current allocation of taxing rights between source and residence 
States. Rather it is based on an understanding that where, under a tax treaty, a source State has ceded 
taxing rights on certain outbound payments, it should be able to recover some of those rights where the 
income in question is taxed (if at all) in the State of the payee (i.e. the residence State) at a rate below 9%.  
 
The STTR has therefore been developed as a standalone treaty article and will not be incorporated into the 
OECD Model. Likewise, the STTR carries no implications for the allocation of taxing rights or any principles 
contained in the OECD Model. For example, the STTR does not affect the principles generally governing the 
taxation of services. The OECD Model Tax Convention provides that services are taxed in accordance with 
Article 7 and the approach to the taxation of services is described at paragraphs 132-169 of the Commentary 
to Article 5 of the OECD Model. Countries remain free to negotiate their bilateral treaties on the basis of the 
OECD, UN and other model tax conventions.  
 
 


5. What’s the interplay between the Pillar Two STTR and the subject to tax rule developed by 
the UN Committee of Experts on International Cooperation in Tax Matters? 
 
The Pillar Two STTR represents a negotiated solution between the 142 jurisdictions comprised in the inter-
governmental Inclusive Framework, operating on a full consensus basis. In contrast, the UN STTR was 
developed members of the UN Committee of Experts on International Cooperation in Tax Matters, serving in 
their personal capacity. The decisions of the UN Committee are made by simple majority.  
 
In terms of substance, the Pillar Two STTR applies to defined categories of payments, including payments for 
services, made between connected companies where the relevant income is subject to a nominal tax rate 
below the minimum rate of 9%. It contains some exclusions and limitations to ensure the rule is appropriately 
targeted. Where it applies, it provides an additional taxing right up to 9%. The approach to the administration 
of the rule is also codified in the provision to limit the compliance and administrative burdens. 
 
The UN STTR applies in less clearly defined circumstances and leaves much of the content of the provision 
to be negotiated bilaterally. It applies: to payments between all persons (including individuals) and its 
application is not limited to payments made to connected persons); to all types income (including, for example, 
employment income and pensions); without specification of the tax rate to which the income is subjected; and 
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without limitation upon the additional tax that a source jurisdiction may charge, which is left to domestic law. 
The UN provision less prescriptively defines the computation of tax rate that is the trigger for its application. It 
also does not provide for any exclusions from the rule or features that would target its application (i.e. no 
materiality threshold or exclusion for income that result in a mark-up on costs of certain percentage) and 
leaves the exclusion of payments to pension funds, investment vehicles, real estate investment vehicles and 
other persons to bilateral negotiation. The UN STTR provision does not specify an approach to the 
administration of the rule. The commentaries accompanying the UN STTR are shorter and less 
comprehensive than those accompanying the Pillar Two STTR. These features might not be acceptable to 
jurisdictions that would prefer to implement a more targeted and defined rule. 
 
Importantly, as part of the 2021 October Statement, IF jurisdictions have committed to implement the Pillar 
Two STTR in their existing tax treaties when certain conditions are met (i.e. IF jurisdictions that apply nominal 
corporate income tax rates below the STTR minimum rate of 9% to items of covered income are required to 
implement the STTR in their bilateral tax treaties when requested to do so by IF jurisdictions identified as 
developing for this purpose1). Therefore, unlike the UN STTR which requires bilateral negotiation and 
agreement, the Pillar Two STTR will be implemented in tax treaties where that commitment applies.  


 
6. Who (i.e. which taxpayers) will be subject to the STTR? 


 
The STTR applies to payments between connected companies. For the purposes of the rule, “connected” 
follows the approach taken in Article 5(8) of the OECD Model (Article 5(9) of the UN Model) and includes 
circumstances whereby one person has control of another, or both are under control of the same person or 
persons. It therefore applies to intragroup payments of income covered by the rule. 
 
The STTR does not apply to payments made by individuals. Other persons are also excluded from the rule, 
including recognised pension funds, non-profit organisations, the Contracting States and their political 
subdivisions, international organisations, certain investment vehicles and persons owned by those persons 
listed above. 
 


7. The Pillar Two Blueprint and the 2021 October Statement envisaged an STTR scope that 
comprised “interest, royalties and a defined set of other payments”. What’s the scope in the 
final version of the rule? 
 
In the Pillar Two Blueprint, the STTR scope considered as covered income interest, royalties and a defined 
set of other payments (which included franchise fees or other payment for the use of or right to use 
intangibles in combination with services; insurance or reinsurance premium; guarantee, brokerage or 
financing fees; rents or any other payments for the use of or the right to use moveable property; amounts paid 
to or retained by the payee that is consideration for the supply of marketing, procurement, agency or other 
intermediary services). 
 
Seven categories of income constitute covered income in the final version of the STTR. Those are: 


(i) interest; 
(ii) royalties;  
(iii) payments made in consideration for the use of, or the right to use, distribution rights in respect 


of a product or service; 
(iv) insurance and reinsurance premiums;  
(v) fees to provide a financial guarantee, or other financing fees;  
(vi) rent or any other payment for the use of, or the right to use, industrial, commercial or scientific 


equipment; and 
(vii) any income received in consideration for the provision of services. 
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Under the scope in the STTR model provision, and in contrast for example to Article 12A of the UN Model 
which applies to “fees for technical services” delineation is no longer required and the STTR applies to all 
intra-group services.   
 


8. How will we ensure that the STTR is effectively targeted and does not create undue 
impediments to business activities? 
 
Three important features of the STTR ensure that its application is targeted and does not create undue 
impediments to business activities:  
 


• A mark-up threshold, in paragraph 9 of the STTR model provision, excludes from the scope of the 
STTR some items of covered income that result in a mark-up on costs of 8.5% or less in the hands 
of the person deriving that income; and, 


• A materiality threshold, in paragraph 12 of the STTR model provision, sets out a threshold test, 
below which the STTR will not apply. The threshold considers the total amount of covered income 
paid by persons in a source jurisdiction that are connected to persons in a residence jurisdiction. It 
also takes into account covered income borne by permanent establishments in that source 
jurisdiction. 


• An ex post annualised charge approach to the administration of the additional taxing right, which 
provides for assessment and payment after the end of the fiscal year in which the taxpayer derives 
the payments of covered income. 


 
9.  What is the effect of having a mark-up threshold at 8.5%? 


 
A mark-up threshold, which will exclude from the application of the STTR covered income from transactions 
that result in a mark-up on costs of 8.5% or less in the hands of the person deriving that income, focuses the 
rule on payments where the tax at risk and incentives to seek low tax outcomes are more material, as well as 
mitigating the potential for excessive taxation. Instead of performing a transfer pricing analysis of the various 
functions, assets and risks borne by the parties to the transaction in order to assess eligibility, the mark-up 
threshold provides for a mechanical approach that focuses on numerical indicators. 
 
This feature of the rule was developed to balance the broad scope of covered payments, and especially the 
inclusion of all intragroup services taxable on a gross basis, with considerations of proportionality and 
administrability. 
 
The mark-up threshold applies to the items of covered income contained at subdivisions (iii) to (vii) of 
subparagraph a) of paragraph 4, and not to the items of covered income found in subdivisions (i) and (ii) (i.e. 
interest or royalties). 
 


10. How will the STTR be administered? 
 
The STTR will be administered following an ex post annualised charge approach. That approach, which is 
codified in paragraph 14 of the STTR model provision, ensures that the tax chargeable in accordance with the 
STTR for a fiscal year is determined following the end of that fiscal year and is not be levied until it is so 
determined.  
 
The approach to the submission of a tax return containing relevant information and the collection of tax due 
under the STTR is important because applying some core components of the STTR requires information that 
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commonly will not be available at the point a payment of covered income is made. These include: whether the 
mark-up threshold in paragraph 9 applies; whether covered income qualifies for a preferential adjustment for 
the purposes of the tax rate test; whether the value of payments of covered income exceeds for a relevant 
fiscal year the materiality threshold in paragraph 12; and whether the STTR applies to a payment of covered 
income where the alternative provisions catering for taxes imposed on an alternative basis or at the point of a 
profit distribution apply. 
 
The ex post annualised charge will operate by way of self-assessment. The approach will limit compliance 
burdens by ensuring that a self-assessment of liability under the STTR is not required whenever there is a 
cross-border payment of covered income to a connected person. Instead, under the ex post annualised 
charge approach, a resident of a Contracting State will only be required to submit a tax return where, 
following the end of a fiscal year, it has a liability to tax under the STTR. 
 


11. How will the STTR be introduced in existing tax treaties? How does the STTR multilateral 
instrument differ from the BEPS Multilateral Instrument? 
 
A new multilateral instrument has been developed to facilitate the implementation of the STTR in existing tax 
treaties and will be open for signature from 2 October 2023. IF jurisdictions will be able to use that instrument 
to swiftly implement the STTR in all their relevant tax treaties. Alternatively, IF jurisdictions that wish to do so 
will be able to implement the STTR in a given tax treaty through bilateral negotiations. 
 
The coverage of the multilateral instrument on the STTR and the BEPS Multilateral Instrument will differ: the 
multilateral instrument on the STTR is likely to be used by a subset of IF jurisdictions (those within the 
commitment to implement the STTR) and for a subset of their tax treaties.   
 
The functioning of the multilateral instrument on the STTR and the BEPS Multilateral Instrument also differ: 
the STTR will be implemented in all treaties covered under the multilateral instrument on the STTR and that 
instrument will amend those treaties by including annexes containing the STTR and accompanying provisions.  
 
 


For more information, please visit: https://oe.cd/sttr-mli. 



https://oe.cd/sttr-mli
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Cover Note 


The Inclusive Framework’s Task Force on the Digital Economy (TFDE) has approved the publication of 


a text of the Multilateral Convention (MLC) to implement Amount A, together with its Explanatory 


Statement (ES) and the Understanding on the Application of Certainty for Amount A of Pillar One (UAC). 


This text reflects the consensus achieved so far among members on the technical architecture of 


Amount A, with different views on a handful of specific items noted in footnotes by a small number of 


jurisdictions who are constructively engaging to resolve differences.  


In view of the significance of this reform for the international tax system, and guided by the 11 July 2023 


Outcome Statement approved by 138 members of the Inclusive Framework, the publication of this 


document is intended to: ensure transparency; facilitate the ability of some members of the Inclusive 


Framework to engage in internal processes necessary to enable swift adoption by the TFDE; facilitate 


resolution of remaining differences by the Inclusive Framework; and prepare the MLC for signature. 
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Preamble 


The Parties to this Convention, 


Recognising the need to address the tax challenges arising from the digitalisation of the economy;  


Desiring effective reform to the international tax system through adoption of uniform rules to address 
those challenges in a fair, efficient and coordinated manner, and to ensure stability and certainty in the 
international tax framework; 


Welcoming the October 2021 Statement on a Two-Pillar Solution to Address the Tax Challenges 
Arising from the Digitalisation of the Economy developed by members of the OECD/G20 Inclusive 
Framework on Base Erosion and Profit Shifting to comprehensively address the aforementioned tax 
challenges; 


Desiring to allow the Parties to this Convention to exercise a taxing right with respect to a defined 
portion of the residual profits of multinational enterprises that meet certain revenue and profitability 
thresholds and that have a defined nexus to the markets of these Parties; 


Wishing to ensure that this taxing right is implemented and exercised in a consistent and coordinated 
manner, and that multinational enterprises subject to the taxing right have access to mechanisms that 
provide tax certainty and prevent double or multiple taxation;  


Noting the need to ensure that this taxing right may be exercised notwithstanding any provisions of 
tax agreements that would otherwise limit the application of such a taxing right;  


Recognising the need to establish dispute prevention and resolution, and exchange of information 
mechanisms, and other competent authority relationships in order to permit the effective and efficient 
administration of this Convention, including in particular among Parties that have no prior tax information 
exchange or tax treaty relationship; 


Noting the desire to withdraw existing digital services taxes and relevant similar measures with 
respect to all companies and their shared political commitment not to adopt new digital services taxes or 
relevant similar measures as of the beginning of the application of the new taxing right, including to use 
their best efforts, consistent with their constitutional order, to prevent such measures being adopted at the 
subnational level; 


Have agreed as follows: 
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PART I – GENERAL 


 


Article 1 ‒ Application and Personal Scope 


1. This Convention shall apply only to the Group Entities of Covered Groups, except as otherwise 
provided.   


2. This Convention shall have no implications other than the: 


a) identification of a Covered Group and determination of taxation thereon in accordance with Parts 
II through IV;  


b) administration, provision of tax certainty, and exchange of information and international 
cooperation in accordance with Part V; and 


c) treatment of specific measures enacted by Parties in accordance with Part VI. 
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PART II – DEFINITIONS 


 


Article 2 – General Definitions 


For purposes of this Convention, the following definitions apply: 


a) the term “Acceptable Financial Accounting Standard” means: 


i) the International Financial Reporting Standards; and  


ii) the Generally Accepted Accounting Principles of: 


A) Australia, Brazil, Canada, Member States of the European Union, Member 
States of the European Economic Area, Hong Kong (China), Japan, Mexico, 
New Zealand, the People’s Republic of China, the Republic of India, the Republic 
of Korea, Russia, Singapore, Switzerland, the Republic of Türkiye, the United 
Kingdom, and the United States of America; or  


B) another Jurisdiction to the extent that the Conference of the Parties issues a 
decision confirming that its Generally Accepted Accounting Principles are 
equivalent to the International Financial Reporting Standards having regard to 
the extent of actual divergence of Financial Accounting Profit (or Loss) 
determinations under the Generally Accepted Accounting Principle in question 
as compared to the International Financial Reporting Standards; 


b) the term “Adjusted Profit Before Tax” has the meaning assigned to it in Annex B Section 2(1); 


c) the term “Adjusted Revenues” means the revenues, exclusive of value added taxes, goods 
and services taxes, sales taxes, or other similar taxes on consumption, that are reported in 
the Consolidated Financial Statements of a Group for a Period (or that would have been so 
reported if the Ultimate Parent Entity prepared Consolidated Financial Statements), modified 
to: 


i) exclude revenue of the Group for the Period that relates to items excluded under Annex 
B Section 2(1)(a)(ii) and (iii), and allocate revenue related to items allocated under 
Annex B Section 2(1)(b)(iii) evenly among the Period in which the disposition occurs 
and the four subsequent Periods;  


ii) exclude revenue for the Period derived by an Excluded Entity; 


iii) adjust for any prior period adjustment under Annex B Section 2(1)(c) that relates to an 
amount that is classified as revenue under an Acceptable Financial Accounting 
Standard; and  


iv) include the Group’s share of revenue derived from a Joint Operation or a Joint Venture, 
in the same proportion as the Group’s share of profit or loss derived from the Joint 
Operation or the Joint Venture. No adjustment shall be made if the Joint Venture is the 
Ultimate Parent Entity of another Covered Group in the Period; 


d) the term “Amount A Profit” means the amount determined for a Covered Group for a Period 
by: 


i) subtracting 10 per cent of the Adjusted Revenues of the Covered Group for the Period 
from the Adjusted Profit Before Tax of the Covered Group for the Period; and 
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ii) multiplying the amount calculated in subdivision (i) by 25 per cent; 


e) the term “Amount A Tax Return and Common Documentation Package” has the meaning 
assigned to it in Article 15(1); 


f) the term “Competent Authority” means any person, ministry, governmental agency or 
institution designated by a Party as responsible for all or part of the administration of the 
provisions of the Convention, as notified to the Depository from time to time; 


g) the term “Consolidated Financial Statements” means the independently audited financial 
statements prepared by the Ultimate Parent Entity under an Acceptable Financial Accounting 
Standard in which the assets, liabilities, income, expenses and cash flows of the Ultimate 
Parent Entity and other Group Entities are presented as those of a single economic entity, or 
where the Ultimate Parent Entity is the sole Group Entity, the independently audited financial 
statements of that Entity prepared under an Acceptable Financial Accounting Standard; 


h) the term “Contracting State” means a State that has signed and ratified, accepted or approved 
the Convention, in accordance with Article 41 regardless of whether the Convention has 
entered into force for that State pursuant to Article 48; 


i) the term “Controlling Interest” means a Specified Equity Interest in an Entity as a result of 
which the interest holder:  


i) is required to consolidate the assets, liabilities, income, expenses and cash flows of 
the Entity on a line-by-line basis in accordance with an Acceptable Financial Accounting 
Standard; or 


ii) would have been required to consolidate the assets, liabilities, income, expenses and 
cash flows of the Entity on a line-by-line basis if the interest holder had prepared 
Consolidated Financial Statements; 


j) the term “Covered Payment” means income arising in a Jurisdiction and paid to a Group Entity 
of a Covered Group located in another Jurisdiction, excluding: 


i) payments to a regulated financial institution or a segment entity of a regulated financial 
institution segment as those terms are defined in Annex C Section 2;  


ii) payments to an extractives entity or a segment entity of an extractives segment as 
those terms are defined in Annex C Section 3; 


iii) payments related to extractives revenues that are made to a mixed entity, a segment 
entity of a mixed segment, a non-extractives entity, or a segment entity of a non-
extractives segment as those terms are defined in Annex C Sections 3 and 4; 


iv) payments to a Group Entity located in an autonomous domestic business jurisdiction 
as defined in Annex C Section 5; 


v) payments that relate to defence revenues as defined in Annex C Section 6; 


vi) dividends or other distributions paid in respect of a Specified Equity Interest; 


vii) payments for the disposition of a Specified Equity Interest or of other similar interests, 
such as interests in a partnership or trust, that carry rights to the profits, capital or 
reserves of an Entity; and 
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viii) payments to a Joint Venture or Joint Operation that do not meet the conditions in 
subdivisions (i) through (vii) in proportion to the share of profit or loss derived from the 
Joint Venture or Joint Operation that relates to Specified Equity Interests not held by 
the Covered Group; 


k) the term “Covered Withholding Tax” means the tax on income withheld in a Period in respect 
of a Covered Payment by the payor in the Jurisdiction in which the Covered Payment arises; 


l) the “Designated Payment Entity” of a Covered Group for a Period is: 


i) the Ultimate Parent Entity, if it is a resident of a Party at the end of the Period; or 


ii) in all other cases, the Group Entity identified under Annex B Section 3;  


m) the term “Elimination Profit (or Loss)” has the meaning assigned to it in Annex B Section 4; 


n) the "Elimination Threshold Return on Depreciation and Payroll" of a Covered Group for a 
Period is determined by multiplying the Covered Group's Adjusted Revenues for the Period 
by 10 per cent and dividing the product by the sum of the accounting depreciation and 
accounting payroll of the Covered Group determined under Annex B Section 5; 


o) the term “Entity” means any juridical person or arrangement that prepares, or is required to 
prepare, separate financial accounts; 


p) the term “Entity Financial Accounting Profit (or Loss)” means the profit or loss determined for 
an Entity (before any consolidation adjustments eliminating intra-Group transactions) in 
preparing Consolidated Financial Statements of the Group; 


q) the term “Entity Financial Third-party Accounting Revenues” means the revenues (or in the 
case of a qualifying extractives group or a Group including one or more regulated financial 
institutions, the revenues that are taken into account in calculating non-extractives adjusted 
revenues or non-RFS adjusted revenues, as those terms are defined in Annex C Sections 2 
and 3) determined for a Group Entity in preparing Consolidated Financial Statements of the 
Covered Group after eliminating intra-Group transactions with Group Entities; 


r) the term “Excluded Entity” means an Entity: 


i) that under the provisions of Annex B Section 1 is: 


A) a governmental entity; 


B) an international organisation;  


C) a non-profit organisation;  


D) a pension fund; 


E) an investment fund that is an Ultimate Parent Entity; or 


F) a real estate investment vehicle that is an Ultimate Parent Entity; or 


ii) the value of which is at least 95 per cent owned (directly or through a chain of Excluded 
Entities) by one or more Excluded Entities referred to in subdivision (i) (other than a 
pension services entity described in Annex B Section 1(1)(f)), and that: 
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A) operates exclusively or almost exclusively to hold assets or invest funds for the 
benefit of the Excluded Entity or Entities; or  


B) only carries out activities that are ancillary to those carried out by the Excluded 
Entity or Entities; 


s) the term “Existing Tax Agreement” means an agreement of which one of the purposes is the 
avoidance of double taxation (including agreements where the scope is broader than taxation) 
with respect to taxes on income (whether or not other taxes are also covered) that is in force 
at the time this Convention enters into force between any combination of two or more: 


i) Parties; and/or 


ii) jurisdictions or territories to which this Convention applies pursuant to a declaration by 
a Party pursuant to Article 42(1); 


t) the term “Family Member” means any child, stepchild, grandchild, parent, stepparent, 
grandparent, spouse, former spouse, sibling, uncle, aunt, niece, nephew, mother-in-law, 
father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law (including adoptive 
relationships) of an individual or any person sharing an individual’s household (other than a 
tenant or employee); 


u) the term “Financial Accounting Profit (or Loss)” means the profit or loss that is set out in the 
Consolidated Financial Statements of the Ultimate Parent Entity (or that would have been so 
set out if the Ultimate Parent Entity had prepared Consolidated Financial Statements) taking 
into account all income and expenses of the Group and excluding income and expenses 
reported as other comprehensive income; 


v) the term “Gross Domestic Product” means: 


i) the gross domestic product value as published by the United Nations for a Jurisdiction 
for the most recent calendar year that does not end after the Period ends, expressed 
at current United States dollars and converted to euro based on the average foreign 
exchange rate for the month of December determined by the foreign exchange 
reference rates as quoted by the European Central Bank;  


ii) if the value described in subdivision (i) is not available for a Jurisdiction for any of the 
five calendar years that immediately precede the Period, the value in current United 
States dollars as published by the World Bank and converted to euro based on the 
average foreign exchange rate for the month of December determined by the foreign 
exchange reference rates as quoted by the European Central Bank; or 


iii) if the values described in subdivisions (i) and (ii) are not available, the simple average 
of ratio of Gross Domestic Product to population for all Jurisdictions for which Gross 
Domestic Product is available, multiplied by the Jurisdiction’s population as published 
by the United Nations for the relevant calendar year, or if not available, the preceding 
calendar year; 


w) the term “Group” means an Ultimate Parent Entity and any other Entities whose assets, 
liabilities, income, expenses and cash flows are included in the Consolidated Financial 
Statements of the Ultimate Parent Entity or would have been so included if the Ultimate Parent 
Entity had prepared Consolidated Financial Statements;  


x) the term “Group Entity” means an Entity, other than an Excluded Entity, that is included in a 
Group; 
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y) the term “Joint Operation” means an arrangement where the parties that have joint control of 
the arrangement have rights to the assets, and obligations for the liabilities, relating to the 
arrangement, and the Ultimate Parent Entity of the Group is required to recognise its interest 
in the joint operation on a line-by-line basis in its Consolidated Financial Statements under an 
Acceptable Financial Accounting Standard; 


z) the term “Joint Venture” means an arrangement where the parties that have joint control of 
the arrangement have rights to the net assets of the arrangement, and the financial results of 
the arrangement are reported in the Consolidated Financial Statements of a Group under the 
equity method under an Acceptable Financial Accounting Standard; 


aa) the term “Jurisdiction” means: 


i) a State; or 


ii) a jurisdiction or territory for whose international relations a State is responsible; 


bb) the term “Jurisdictional Depreciation and Payroll” has the meaning assigned to it in Annex B 
Section 5(3); 


cc) the term “Jurisdictional Return on Depreciation and Payroll” has the meaning assigned to it in 
Annex B Section 5(2); 


dd) the term “Lower Income Jurisdiction” means a Jurisdiction that is defined by the World Bank 
as a low-income economy or as a lower-middle-income economy by reference to gross 
national income per capita using the World Bank Atlas method for the most recent World Bank 


determination period that ends in the Period immediately preceding the Period;1 


ee) the term “OECD Model” means the OECD Model Tax Convention on Income and on Capital; 


ff) the term “Party” means a State for which this Convention is in force pursuant to Article 48; 


gg) the term “Period” means a reporting period with respect to which the Ultimate Parent Entity of 
a Group prepares, or is required to prepare, Consolidated Financial Statements; 


hh) the term “Return on Depreciation and Payroll” has the meaning assigned to it in Annex B 
Section 5(1); 


ii) the term “Signatory” means a State which has signed this Convention but for which the 
Convention is not yet in force; 


jj) the term “Specified Equity Interest” means an equity interest that carries rights to the profits, 
capital or reserves of an Entity;  


kk) the term “Taxable Presence” means a part of a Group Entity, other than a regulated financial 
institution described in Annex C Section 2(3)(a) or an extractives entity described in Annex C 
Section 3(2)(c), provided that the part is liable to tax on a net basis, whether under an income 
tax or another type of tax, in a Jurisdiction other than the Jurisdiction in which the Group Entity 
is located for the Period. This term also includes deemed Taxable Presences under Annex B 
Section 4(5)(e); 


ll) the term “Ultimate Parent Entity” means: 


 
1 Brazil and Colombia have expressed objections to subparagraph (dd) to the extent that it impacts MDSH calculations 


in Article 5(2)(e) and 5(2)(f)(ii), as well as corresponding aspects of Annex B Section 6(6). 
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i) an Entity, other than a governmental entity or pension fund described in Annex B 
Section 1(1)(a) and (e), respectively, that: 


A) directly or indirectly owns a Controlling Interest in any other Entity; and 


B) is not directly or indirectly owned by another Entity with a Controlling Interest, 
unless that other Entity is a governmental entity or a pension fund; or 


ii) an Entity, other than an Entity described in subdivision (i), that is none of the following: 


A) part of another Group; 


B) an Excluded Entity;  


C) an investment fund described in Annex B Section 1(1)(c); or  


D) a real estate investment vehicle described in Annex B Section 1(1)(g); 


mm) the term “UN Model” means the United Nations Model Double Taxation Convention Between 
Developing and Developed Countries; 


nn) the term “Withholding Tax Upward Adjustment” has the meaning assigned to it in Annex B 
Section 6(1). 


 


Article 3 – Covered Group 


1. For purposes of this Convention, and subject to paragraph 2, a Group is a Covered Group for a 
Period if it has in that Period:  


a) Adjusted Revenues greater than EUR 20 billion; and  


b) a pre-tax profit margin greater than 10 per cent. 


2. If in both of the two Periods immediately preceding a Period (or, if a Group was in existence for only 
one Period preceding a Period, in that one Period) a Group was not a Covered Group, the Group is not a 
Covered Group for the Period unless, in addition to the requirements of paragraph 1: 


a) such Group has a pre-tax profit margin greater than 10 per cent in at least two of the four 
Periods immediately preceding the Period; and 


b) the sum of the Adjusted Profit Before Tax of the Group over the five-Period term ending with 
the Period (calculated pursuant to Annex B Section 2(1) as though the Group were a Covered 
Group and without taking into account relevant net losses) divided by the sum of the Adjusted 
Revenues of the Group over the same term is greater than 10 per cent. 


If a Group was in existence for fewer than four Periods immediately preceding the Period, 
subparagraph (a) shall not apply, and subparagraph (b) shall apply with respect to the term that 
begins with the first Period for which the Group was in existence and ends with the Period.  


3. The term “pre-tax profit margin” means the Adjusted Profit Before Tax of a Group for a Period 
(calculated pursuant to Annex B Section 2(1) as though the Group were a Covered Group and without 
taking into account relevant net losses) divided by the Adjusted Revenues of that Group for the Period. 
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4. For the purpose of determining the application of this Convention to a Group that includes a 
regulated financial institution, the provisions of Annex C Section 2 shall apply. 


5. For the purpose of determining the application of this Convention to a qualifying extractives group, 
the provisions of Annex C Section 3 shall apply. 


6. For the purpose of applying this Convention to a disclosed segment of a Group: 


a) the provisions of Annex C Section 4 shall apply; and 


b) where a disclosed segment is a covered segment, the provisions of this Convention shall 
apply to one or more segment entities of the Group. 


7. For the purpose of applying this Convention to a Group that is otherwise a Covered Group and 
operates in one or more autonomous domestic business jurisdictions, Annex C Section 5(6) and (7) shall 
apply. 


8. For the purpose of applying this Convention to a defence group that is otherwise a Covered Group, 
Annex C Section 6(4) shall apply.  


9. For any Period for which this paragraph applies pursuant to Article 43(1), each reference in this 
Convention to “EUR 20 billion” shall be replaced with a reference to “EUR 10 billion”. 


10. Where a Period of a Covered Group is either shorter than or longer than twelve months, any 
monetary amount in this Convention that is determined by reference to a Period shall be proportionately 
increased or reduced to correspond with the length of the Period.  
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PART III – ALLOCATION AND TAXATION OF PROFITS 


 


Article 4 – Taxation of Profits of a Covered Group 


1. Subject to paragraphs 2 and 3, a Party in which a Covered Group has nexus under Article 8 for a 
Period may impose tax on the Designated Payment Entity of the Covered Group with respect to the portion 
of the Amount A Profit of the Covered Group that is allocated under Article 5 to that Party for the Period. 


2. The amount of Amount A Profit that may be taxed in a Party for a Period in accordance with 
paragraph 1 shall be reduced by the product of: 


a) the total Amount A Profit allocated to the Party under Article 5; and 


b) the amount obtained by dividing: 


i) the sum of the Amount A relief amount (excluding any prior unallocated Amount A 
relief), as those terms are defined in Article 11(2), with respect to which the obligation 
to provide relief from double taxation is allocated to any relieving jurisdiction under 
Article 11 that: 


A) is not a Party; and 


B) has an agreement for the avoidance of double taxation with respect to taxes on 
income (whether or not other taxes are also covered) in force with the Party that 
contains a provision corresponding to Article 7 (Business profits) of the OECD 
Model or the UN Model; by 


ii) the Amount A relief amount of the Covered Group (excluding any prior unallocated 
Amount A relief) as those terms are defined in Article 11(2). 


3. For Periods ending on or before the date that is two years after this Convention has entered into 
force, paragraph 2 shall apply without regard to whether paragraph 2(b)(i)(B) is satisfied. 


 


Article 5 – Allocation of Profit Associated with Revenues in the Market 


1. The portion of the Amount A Profit of a Covered Group that is allocated to a Jurisdiction in which a 
Covered Group has nexus under Article 8 for a Period shall be determined by: 


a) multiplying the Amount A Profit of the Covered Group for the Period by the Adjusted Revenues 
of the Covered Group for the Period that are sourced to the Jurisdiction under Article 6, divided 
by Adjusted Revenues of the Covered Group for the Period; and 


b) if the adjusted elimination profit (or loss) of the Covered Group in the Jurisdiction for the Period 
is greater than or equal to EUR 50 million, subtracting the marketing and distribution profits 
safe harbour adjustment from the amount determined under subparagraph (a). 


2. For purposes of this Article: 


a) the “marketing and distribution profits safe harbour adjustment” for a Covered Group in a 
Jurisdiction for a Period shall be the lower of: 
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i) the amount determined in accordance with paragraph 1(a); and 


ii) the jurisdictional offsetting profits of the Covered Group in the Jurisdiction; 


b) the “jurisdictional offsetting profits” of a Covered Group in a Jurisdiction for a Period shall be 
the adjusted jurisdictional excess profits of the Covered Group in the Jurisdiction defined in 
subparagraph (c) multiplied by the jurisdictional offset percentage defined in subparagraph 
(d);  


c) the “adjusted jurisdictional excess profits” of a Covered Group in a Jurisdiction for a Period 
shall be equal to the higher of:  


i) zero; or  


ii) the adjusted elimination profit (or loss) for the Covered Group in the Jurisdiction for the 
Period minus the higher of:    


A) the Elimination Threshold Return on Depreciation and Payroll of the Covered 
Group multiplied by the Jurisdictional Depreciation and Payroll of the Covered 
Group in the Jurisdiction for the Period; and  


B) 3 per cent2 of the Adjusted Revenues of the Covered Group that are sourced 


under Article 6 to the Jurisdiction for the Period; 


d) the “jurisdictional offset percentage” in a Jurisdiction for a Period shall be:  


i) 90 per cent for a low depreciation and payroll jurisdiction as defined in subparagraph 
(e); 


ii) in cases other than provided in subdivision (i),  


A) 25 per cent where the Jurisdiction is a Lower Income Jurisdiction; and 


B) 35 per cent in other cases than provided in clause (A); 


e) the term “low depreciation and payroll jurisdiction” for a Covered Group in a Period means a 
Jurisdiction in which the ratio of Jurisdictional Depreciation and Payroll to the Adjusted 
Revenues sourced to the Jurisdiction under Article 6 is less than 75 per cent of the ratio of 
the sum of the accounting depreciation and accounting payroll of the Covered Group 


determined under Annex B Section 5 to the Adjusted Revenues for the Covered Group;3 


f) the “adjusted elimination profit (or loss)” of a Covered Group in a Jurisdiction for a Period shall 
be the sum of the: 


i) Elimination Profit (or Loss); and  


ii) Withholding Tax Upward Adjustments;4 


 
2 Brazil, Colombia, and India have expressed objections to subparagraph (c)(ii)(B). 


3 Brazil, Colombia and India have expressed objections to subparagraph (e), which extend also to corresponding 


aspects of paragraph 2(d) above. 


4 Brazil, Colombia and India have expressed objections to subparagraph (f)(ii). 
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of the Covered Group in the Jurisdiction for the Period. 


 


Article 6 – Sources of Adjusted Revenues  


1. The provisions of this Article, Article 7, and Annex D shall apply to determine the Jurisdictions in 
which the Adjusted Revenues of a Covered Group are treated as arising for purposes of this Convention. 
For that purpose: 


a) the sources of Adjusted Revenues shall be determined separately for each category of 
Adjusted Revenues identified in Article 7; 


b) the categories in which Adjusted Revenues fall shall be based on the ordinary or predominant 
character of the transactions from which they derive, determined on the basis of their 
substance, irrespective of legal form;  


c) the sources of Adjusted Revenues that are not described in Article 7 shall be determined by 
reference to the most analogous category of Adjusted Revenues described in Article 7.  


2. Each Party shall require the Group Entities of a Covered Group to apply a reliable method to 
determine the sources of all Adjusted Revenues of the Covered Group from each category of transactions 
in which it engages. Where a Covered Group applies such a reliable method with respect to Adjusted 
Revenues derived from a category of transactions in which it engages, that reliable method will determine 
the sources of those Adjusted Revenues.  


3. For purposes of this Article, Article 7, and Annex D: 


a) the term “reliable method” means a method that a Covered Group applies on the basis of 
reliable indicators or, to the extent provided in subdivisions (iii) and (iv), allocation keys, to 
determine the Jurisdictions in which all or a portion of its Adjusted Revenues are treated as 
arising. For this purpose: 


i) to be considered reliable, a method other than an allocation key must account for 
differences among Jurisdictions in the nature, quantity and prices of the goods, content, 
property, products or services that are sold, licensed or otherwise alienated, or provided 
by the Covered Group;  


ii) notwithstanding paragraph 1(a) and subdivision (i), where a Covered Group applies a 
reliable method to determine the sources of Adjusted Revenues derived from one or 
more similar transactions, such method shall be considered a reliable method with 
respect to Adjusted Revenues derived from any other transactions that would not have 
been entered into but for the first group of transactions, provided that: 


A) the Adjusted Revenues from the other transactions do not exceed 15 per cent of 
the total Adjusted Revenues from both groups of transactions combined; and 


B) the total Adjusted Revenues for which sources are determined pursuant to this 
subdivision (ii) do not exceed 5 per cent of the Covered Group’s Adjusted 
Revenues for the Period; 


iii) except as provided in subdivision (iv), an allocation key shall be considered a reliable 
method only with respect to Adjusted Revenues for which no sources have been 
determined based on reliable indicators, and only if the following requirements are met: 
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A) the allocation key is expressly permitted in the relevant sourcing rule in Annex 
D;  


B) the Covered Group demonstrates that it has taken reasonable steps to identify 
a reliable indicator among the indicators enumerated in Annex D with respect to 
the relevant category of Adjusted Revenues, and has concluded that no such 
reliable indicator is available; and 


C) the Covered Group identifies and excludes from the application of the allocation 
key any Jurisdictions in which, on the basis of legal, regulatory or documented 
structural commercial considerations, no Adjusted Revenues could reasonably 
be expected to arise; and 


iv) in the case of transport services described in Article 7(1)(d)(vi) or (vii), the allocation 
key provided in the relevant part of Annex D shall be considered a reliable method;  


b) the term “reliable indicator” means information other than an allocation key that identifies the 
source of Adjusted Revenues consistently with the revenue sourcing principle identified in 
Article 7 with respect to the category of Adjusted Revenues at issue, and that meets either of 
the following two requirements: 


i) the indicator meets one or more of the following reliability tests: 


A) the indicator is relied upon by the Covered Group for commercial purposes or to 
fulfil legal, regulatory, or other related obligations;  


B) the indicator is verified by information provided to the Covered Group by a third 
party that has collected the information for its own commercial purposes or 
pursuant to its own legal, regulatory, or other related obligations; or 


C) the indicator and one or more other indicators that are enumerated in Annex D 
with respect to the category of transactions at issue both identify the same 
source; or 


ii) the indicator does not meet any of the tests in subdivision (i), but: 


A) the Covered Group provides documentation to the review panel or determination 
panel in an advance certainty review requested under Article 22 demonstrating 
that the indicator is reliable and explaining why it was used in place of an 
indicator enumerated in Annex D; and 


B) the indicator is agreed in an advance certainty outcome pursuant to Article 29;  


c) the term “allocation key” refers to a method specified in Annex D for determining the sources 
of Adjusted Revenues derived from a category of transactions without reference to reliable 
indicators. 


4. The sources of any Adjusted Revenues of a Covered Group for which a reliable method has not 
been applied in accordance with paragraph 2 shall be determined using: 


a) in the case of Adjusted Revenues derived from the sale of components described in Article 
7(1)(c), the component allocation key;  


b) in the case of Adjusted Revenues derived from the provision of services described in Article 
7(1)(d)(ix), the service allocation key; and 
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c) in all other cases, the global allocation key.  


  


Article 7 – Sourcing Principles for Categories of Adjusted Revenues 


1. The following principles shall apply for the purpose of identifying a reliable method to determine the 
Jurisdictions in which the Adjusted Revenues of a Covered Group shall be treated as arising:  


a) Adjusted Revenues derived from the sale of finished goods shall be treated as arising in the 
Jurisdiction in which the finished goods are delivered to the final customer; 


b) Adjusted Revenues derived from the provision of digital content that is not a component 
described in subparagraph (c) are treated as arising in accordance with subparagraph (d)(ix);  


c) Adjusted Revenues derived from the sale to a business customer of a component that is 
designed to be incorporated directly or indirectly into a finished good that will be sold are 
treated as arising in the Jurisdiction in which the finished goods containing the component are 
delivered to the final customer;  


d) in the case of Adjusted Revenues derived from the provision of services: 


i) Adjusted Revenues derived from the provision of location-specific services (other than 
services described in subdivision (vi) and subparagraph (g)) are treated as arising: 


A) in the case of a service that is connected to tangible property, in the Jurisdiction 
in which the property is located; and 


B) in respect of any other location-specific service, in the Jurisdiction in which the 
service is performed;  


ii) Adjusted Revenues derived from the provision of online advertising services are treated 
as arising in the Jurisdiction in which the viewer of the advertisement is located; 


iii) Adjusted Revenues derived from the provision of advertising services other than those 
covered in subdivision (ii) are treated as arising in the Jurisdiction in which the 
advertisement is displayed or received; 


iv) Adjusted Revenues derived from the provision of online intermediation services that 
facilitate the sale or purchase of tangible goods, digital content or services other than 
location-specific services are treated as arising: 


A) 50 per cent in the Jurisdiction in which the purchaser of the tangible good, digital 
content or service other than location-specific service is located; and 


B) 50 per cent in the Jurisdiction in which the seller of the tangible good, digital 
content or service other than location-specific service is located; 


v) Adjusted Revenues derived from the provision of online intermediation services that 
facilitate the sale or purchase of location-specific services are treated as arising:  


A) 50 per cent in the Jurisdiction in which the purchaser of the location-specific 
service is located; and 


B) 50 per cent in the Jurisdiction in which the location-specific services are 
performed; 
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vi) Adjusted Revenues derived from the provision of passenger transport services 
(including transactions, other than customer reward programs, that are ancillary to the 
transport services) are treated as arising: 


A) in the case of transport by air, in the Jurisdiction in which the passengers 
disembark from the aircraft; and 


B) in the case of transport other than by air, in the Jurisdiction in which the 
passengers disembark from the vehicle or vessel provided by or on behalf of the 
Covered Group (other than at an intermediate transit stop scheduled for less 
than 24 hours to facilitate onward transport of the passengers by or on behalf of 
the Covered Group); 


vii) Adjusted Revenues derived from the provision of cargo transport services and ancillary 
services are treated as arising:  


A) in the case of transport by air:  


1) 50 per cent in the Jurisdiction in which the cargo is loaded onto the aircraft; 
and  


2) 50 per cent in the Jurisdiction in which the cargo is unloaded from the 
aircraft; 


B) in the case of transport other than by air (or transport involving both air and non-
air transport services that are not separately itemised): 


1) 50 per cent in the Jurisdiction in which the cargo is loaded onto the vehicle 
or vessel provided by or on behalf of the Covered Group (other than at an 
intermediate transit stop to facilitate the onward transport of the cargo by 
or on behalf of the Covered Group); and 


2) 50 per cent in the Jurisdiction in which the cargo is unloaded from the 
vehicle or vessel provided by or on behalf of the Covered Group (other 
than at an intermediate transit stop to facilitate the onward transport of the 
cargo by or on behalf of the Covered Group); 


viii) Adjusted Revenues generated in connection with the operation of a customer reward 
program (other than Adjusted Revenues generated from the redemption of awarded 
units for goods or services) are treated as arising in each Jurisdiction in proportion to 
the number of members located in each Jurisdiction who have redeemed or earned 
one or more units during the Period; 


ix) Adjusted Revenues derived from the provision of any service not described in 
subdivisions (i) through (viii) are treated as arising in the Jurisdiction in which the 
service is used;  


e) Adjusted Revenues derived from the licensing, sale or other alienation of intangible property 
are treated as follows: 


i) in the case of intangible property related to finished goods or components, Adjusted 
Revenues are treated as arising in the Jurisdiction in which the finished goods 
(including the finished goods containing the component) are delivered to the final 
customer;  
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ii) in the case of intangible property that supports a service or digital content, Adjusted 
Revenues are treated as arising in the Jurisdiction in which the service or digital content 
is used; 


iii) in all other cases, Adjusted Revenues are treated as arising in the Jurisdiction in which 
the intangible property is used;  


f) Adjusted Revenues derived from the licensing, sale, or other alienation of user data are 
treated as arising in the Jurisdiction in which the user associated with the data is located; 


g) Adjusted Revenues derived from the sale, lease or other alienation of immovable property are 
treated as arising in the Jurisdiction in which the immovable property is located; and 


h) Adjusted Revenues derived from grants, subsidies and refundable credits made or funded by 
governments or international organisations are treated as arising: 


i) in each Jurisdiction that made or funded that grant, subsidy, or refundable credit, in 
proportion to the funding provided; or 


ii) in the case of a grant, subsidy, or refundable credit made or funded by multiple 
Jurisdictions for which the share of funding provided by each Jurisdiction is not made 
available to the Covered Group, equally in each such Jurisdiction. 


2. Adjusted Revenues that are not derived from third-party customers of the Covered Group and are 
not otherwise covered by paragraph 1(a) through (h) shall be treated as arising in each Jurisdiction in the 
same proportion as the Adjusted Revenues arising under paragraph 1(a) through (h). 


 


Article 8 – Nexus  


For purposes of this Convention, a Covered Group shall be treated as having nexus in a Jurisdiction for a 
Period if the Adjusted Revenues of the Covered Group for the Period that are treated as arising in that 
Jurisdiction under Articles 6 and 7, and Annex D are equal to or greater than:  


a) EUR 1 million; or  


b) in the case of a Jurisdiction with a Gross Domestic Product of less than EUR 40 billion with 
respect to the Period, EUR 250 000. 
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PART IV – ELIMINATION OF DOUBLE TAXATION 


 


Article 9 – Relief for Amount A Taxation 


A Party that is a specified jurisdiction, as defined in Article 10, and is identified as a relieving jurisdiction 
with respect to a Covered Group for a Period under Article 11(3) because it is allocated the obligation to 
eliminate double taxation with respect to a portion of the Amount A relief amount under Article 11(6) through 
(15), shall apply the provisions of Article 12 to the Group Entities described in Article 13 to eliminate that 
double taxation. 


  


Article 10 – Identification of the Specified Jurisdictions for a Covered Group 


For purposes of this Part, a “specified jurisdiction” with respect to a Covered Group for a Period means 
each Jurisdiction that:  


a) is part of the smallest number of Jurisdictions with respect to which the sum of Elimination 
Profit (or Loss) of those Jurisdictions totals at least 95 per cent of the sum of Elimination Profit 
(or Loss) for all Jurisdictions for the Period (giving priority to Jurisdictions with higher 
Elimination Profit (or Loss) over those with lower Elimination Profit (or Loss)); 


b) is not identified in subparagraph (a) and has Elimination Profit (or Loss) equal to or greater 
than EUR 50 million for the Period; or 


c) is not identified in subparagraph (a) or (b) and satisfies each of the following criteria:  


i) has Elimination Profit (or Loss) equal to or greater than EUR 10 million for the Period;  


ii) has Jurisdictional Return on Depreciation and Payroll greater than 1 500 per cent of 
the Return on Depreciation and Payroll for the Covered Group; and 


iii) has neither a general rate of income tax on business profits of at least 15 per cent nor 
a domestic minimum top-up tax which raises the effective income tax rate of the 
Covered Group in that jurisdiction to 15 per cent or more. 


 


Article 11 – Allocation of the Obligation to Eliminate Double Taxation with Respect to the 


Amount A Relief Amount 


1. This Article shall apply to determine the extent to which a specified jurisdiction under Article 10 shall 
be a relieving jurisdiction as defined in paragraph 3 with respect to a Covered Group for a Period.  


2. The following definitions apply for purposes of this Part:  


a) the “Amount A relief amount” of a Covered Group for a Period is the lower of:  


i) the sum of Amount A Profit allocated to each Jurisdiction under Article 5 plus the prior 
unallocated Amount A relief; and  


ii) the sum for all specified jurisdictions of: 
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A) the Jurisdictional Depreciation and Payroll; multiplied by 


B) the amount by which the adjusted jurisdictional return on depreciation and payroll 
prior to Tier 1 allocations exceeds the Elimination Threshold Return on 
Depreciation and Payroll;  


b) the “prior unallocated Amount A relief” of a Covered Group for a Period shall equal:  


i) in cases where the Group was not a Covered Group in the immediately preceding 
Period, zero; and  


ii) in all other cases, the sum of any surpluses of Amount A Profit allocated under Article 
5 to all Jurisdictions relative to amounts calculated in subparagraph (a)(ii) in each of 
the previous four Periods respectively to the extent those surpluses have not already 
been taken into account to increase the Amount A relief amount in an intervening 
Period. 


For the purpose of applying this subparagraph, if a Group was a Covered Group for fewer 
than four consecutive Periods immediately preceding the Period, subdivision ii) shall apply 
only to those consecutive Periods for which the Group was a Covered Group. 


c) for each specified jurisdiction with respect to a Covered Group, the “adjusted jurisdictional 
return on depreciation and payroll” that is applicable for each Tier and for each calculation 
within Tier 1 for a Period is the Jurisdictional Return on Depreciation and Payroll for that 
specified jurisdiction, determined under Annex B Section 5, recalculated after subtracting from 
the Elimination Profit (or Loss) used in that calculation:  


i) the amount of the marketing and distribution profits safe harbour adjustment of the 
Covered Group in that specified jurisdiction in the Period, if any, with respect to which 
the Amount A Profit allocated to that specified jurisdiction has already been reduced 


under Article 5(1)(b), reduced5 by: 


A) the marketing and distribution profits safe harbour adjustment multiplied by; 


B) the Withholding Tax Upward Adjustment for that Period divided by the adjusted 
elimination profit (or loss); and 


ii) the sum of the Amount A relief amount, if any, with respect to which the obligation to 
eliminate double taxation has already been allocated to that specified jurisdiction under 
the rules of paragraphs 6 through 15.   


3. A specified jurisdiction shall be a “relieving jurisdiction” with respect to a Covered Group for a Period 
to the extent that the obligation to eliminate double taxation with respect to the Covered Group is allocated 
to that specified jurisdiction under paragraphs 6 through 15. The total Amount A relief amount for a Covered 
Group for which the obligation to eliminate double taxation is allocated to a relieving jurisdiction for a Period 
is the sum of the amounts allocated to such relieving jurisdiction under each Tier in paragraph 5 by 
following the steps in paragraphs 6 through 15. 


4. The specified jurisdictions with respect to a Covered Group for a Period shall apply the rules in 
paragraphs 6 through 15, in order, until either the obligation to eliminate double taxation with respect to 
the Amount A relief amount with respect to that Covered Group has been fully allocated to relieving 
jurisdictions, or all paragraphs of this Article have been applied. Later paragraphs apply only to the extent 


 
5 Brazil, Colombia, and India have expressed objections to subparagraph (c)(i). 
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that there is Amount A relief amount for which the obligation to eliminate double taxation remains 
unallocated after applying earlier paragraphs.  


5. With respect to a Covered Group and for a Period:  


a) a specified jurisdiction is within Tier 1 where the Covered Group has an adjusted jurisdictional 
return on depreciation and payroll in that specified jurisdiction that is greater than 1 500 per 
cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40 per 
cent;  


b) a specified jurisdiction is within Tier 2 where the Covered Group has an adjusted jurisdictional 
return on depreciation and payroll in that specified jurisdiction that is greater than 150 per 
cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40 per 
cent;  


c) a specified jurisdiction is within Tier 3A where the Covered Group has an adjusted 
jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 
the Elimination Threshold Return on Depreciation and Payroll of the Covered Group and 
greater than 40 per cent; and  


d) a specified jurisdiction is within Tier 3B where the Covered Group has an adjusted 
jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 
the Elimination Threshold Return on Depreciation and Payroll of the Covered Group.  


6. With respect to a Covered Group for a Period, the specified jurisdiction in Tier 1 with that Covered 
Group’s highest adjusted jurisdictional return on depreciation and payroll shall be allocated the obligation 
to eliminate double taxation with respect to a portion of the Amount A relief amount that is the lowest of:  


a) the amount that reduces the adjusted jurisdictional return on depreciation and payroll of that 
specified jurisdiction until it is equal to the adjusted jurisdictional return on depreciation and 
payroll of the specified jurisdiction with the second highest adjusted jurisdictional return on 
depreciation and payroll;  


b) the Amount A relief amount of that Covered Group; and  


c) the amount that reduces the adjusted jurisdictional return on depreciation and payroll for that 
specified jurisdiction to the higher of 1 500 per cent of the Return on Depreciation and Payroll 
for the Covered Group and 40 per cent.  


7. With respect to a Covered Group for a Period, where a portion of the Amount A relief amount is 
allocated to the specified jurisdiction with the highest adjusted jurisdictional return on depreciation and 
payroll under paragraph 6(a), the specified jurisdiction with the highest adjusted jurisdictional return on 
depreciation and payroll and the specified jurisdiction with the second highest adjusted jurisdictional return 
on depreciation and payroll shall each be allocated the obligation to eliminate double taxation with respect 
to the Amount A relief amount in proportion to the ratio that the amount referred to in subparagraph (c) with 
respect to that specified jurisdiction bears to the sum of the amount referred to in that subparagraph with 
respect to both specified jurisdictions, until the amount allocated under this paragraph reaches the lowest 
of:   


a) the amount that reduces their adjusted jurisdictional return on depreciation and payroll of 
those specified jurisdictions until they are equal to the adjusted jurisdictional return on 
depreciation and payroll of the specified jurisdiction with the third highest adjusted 
jurisdictional return on depreciation and payroll;  


b) the remaining Amount A relief amount of that Covered Group; or 
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c) the amount that reduces the adjusted jurisdictional return on depreciation and payroll of those 
specified jurisdictions to the higher of 1 500 per cent of the Return on Depreciation and Payroll 
for the Covered Group and 40 per cent.  


8. The approach to apportionment of the obligation to eliminate double taxation with respect to the 
Amount A relief amount described in paragraph 7 shall apply iteratively to each additional specified 
jurisdiction in Tier 1, starting with the specified jurisdiction with the next highest adjusted jurisdictional 
return on depreciation and payroll, until:  


a) the obligation to eliminate double taxation with respect to the Amount A relief amount of the 
Covered Group for a Period has been fully allocated to specified jurisdictions in Tier 1; or  


b) the adjusted jurisdictional return on depreciation and payroll for each specified jurisdiction in 
Tier 1 is equal to the higher of 1 500 per cent of the Return on Depreciation and Payroll for 
the Covered Group in a Period and 40 per cent.  


9. Any obligation to eliminate double taxation with respect to the Amount A relief amount with respect 
to a Covered Group for a Period that remains unallocated after applying paragraphs 6 through 8 is allocated 
to each specified jurisdiction in Tier 2 in proportion to the ratio of the jurisdictional Tier 2 excess profit of 
that specified jurisdiction to the sum of the jurisdictional Tier 2 excess profit of all specified jurisdictions in 
Tier 2 with respect to the Covered Group for the Period, until either:  


a) the obligation to eliminate double taxation with respect to the remaining Amount A relief 
amount of that Covered Group is fully allocated; or  


b) the amount allocated with respect to that Covered Group reduces the adjusted jurisdictional 
return on depreciation and payroll for such specified jurisdiction to the higher of 150 per cent 
of the Return on Depreciation and Payroll for the Covered Group and 40 per cent.  


10. The “jurisdictional Tier 2 excess profit” of a specified jurisdiction with respect to a Covered Group 
for a Period is the greater of zero or the amount determined by:  


a) subtracting the higher of 150 per cent of the Return on Depreciation and Payroll for the 
Covered Group and 40 per cent from the adjusted jurisdictional return on depreciation and 
payroll; and   


b) multiplying the amount calculated in subparagraph (a) by Jurisdictional Depreciation and 
Payroll. 


11. Any obligation to eliminate double taxation with respect to the Amount A relief amount with respect 
to a Covered Group for a Period that remains unallocated after applying paragraphs 6 through 10 is 
allocated to each specified jurisdiction in Tier 3A in proportion to the ratio of the jurisdictional Tier 3A excess 
profit of that specified jurisdiction to the sum of the jurisdictional Tier 3A excess profit of all specified 
jurisdictions in Tier 3A with respect to the Covered Group for the Period, until either:  


a) the obligation to eliminate double taxation with respect to the remaining Amount A relief 
amount of that Covered Group is fully allocated; or  


b) the amount allocated with respect to that Covered Group reduces the adjusted jurisdictional 
return on depreciation and payroll for such specified jurisdiction to the higher of the Elimination 
Threshold Return on Depreciation and Payroll of the Covered Group and 40 per cent. 


12. The “jurisdictional Tier 3A excess profit” of a specified jurisdiction with respect to a Covered Group 
for a Period is the greater of zero or the amount determined by:  


a) subtracting the higher of the Elimination Threshold Return on Depreciation and Payroll and 
40 per cent from the adjusted jurisdictional return on depreciation and payroll; and   
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b) multiplying the amount calculated in subparagraph (a) by Jurisdictional Depreciation and 
Payroll. 


13. Any obligation to eliminate double taxation with respect to the Amount A relief amount with respect 
to a Covered Group for a Period that remains unallocated after applying paragraphs 6 through 12 is 
allocated to each specified jurisdiction in Tier 3B in proportion to the ratio of the jurisdictional Tier 3B excess 
profit of that specified jurisdiction to the sum of the jurisdictional Tier 3B excess profit of all specified 
jurisdictions in Tier 3B with respect to the Covered Group for the Period, until either:  


a) the obligation to eliminate double taxation with respect to the remaining Amount A relief 
amount of that Covered Group is fully allocated; or  


b) the amount allocated with respect to that Covered Group reduces the adjusted jurisdictional 
return on depreciation and payroll for such specified jurisdiction to the Elimination Threshold 
Return on Depreciation and Payroll of the Covered Group.  


14. The “jurisdictional Tier 3B excess profit” of a specified jurisdiction with respect to a Covered Group 
for a Period is the greater of zero or the amount determined by:  


a) subtracting the Elimination Threshold Return on Depreciation and Payroll from the adjusted 
jurisdictional return on depreciation and payroll; and   


b) multiplying the amount calculated in subparagraph (a) by Jurisdictional Depreciation and 
Payroll.  


15. Notwithstanding paragraph 2(a), the Amount A relief amount in a Period allocated to a Jurisdiction 
that was not a Party to this Convention for the immediately preceding Period shall be calculated as if the 
prior unallocated Amount A relief was not included in the Amount A relief amount of the Covered Group 
for the Period. This paragraph shall not affect the Amount A relief amount allocated to any other 
Jurisdiction. 


 


Article 12 – Provision of Relief for Amount A Taxation to Relief Entities 


1. Subject to Article 13(7), a Party that is a relieving jurisdiction for a Period with respect to a portion 
of the Amount A relief amount of a Covered Group under Article 11 shall provide relief from double taxation 
to each relief entity identified under Article 13 using one of the following methods: 


a) by making a payment to the relief entity in respect of the relevant portion of the tax paid by the 
Designated Payment Entity; 


b) by providing the relief entity with a credit in respect of the relevant portion of the tax paid by the 
Designated Payment Entity that:  


i) is first offset against the tax liability of the relief entity in that Party for a fiscal year; and  


ii) results in a payment to the relief entity equal to the amount by which the amount of the 
credit exceeds the tax liability that is offset in accordance with subdivision (i); 


c) by providing the relief entity with a credit in respect of the relevant portion of the tax paid by the 
Designated Payment Entity that is offset against the tax liability of the relief entity in the Party 
for a fiscal year; or 







   27 


      
  


d) by providing a deduction in respect of the adjusted Amount A relief amount allocated to the relief 
entity, from the income used to calculate the tax liability of the relief entity in the Party for the 
fiscal year. 


2. For purposes of paragraph 1, relief from double taxation shall be subject to the domestic law of the 
Party, applied as if the tax were paid by the relief entity and the Amount A relief amount to which the tax 
relates consisted entirely of income arising in the Jurisdiction to which the tax is paid.  


3. If the Party grants relief with respect to a Period using a method described in paragraph 1(a) or (b), 
the Party shall not limit the amount of the payment or credit provided under those paragraphs by the tax 
payable by the relief entity in the fiscal year to the Party. 


4. If the Party grants relief with respect to a Period using a method described in paragraph 1(c) or (d):  


a) the Party shall ensure the calculation of the amount of credit or deduction available allows for 
an excess to occur if there is insufficient tax payable by the relief entity in the fiscal year to the 
Party; and 


b) where the amount of the credit or deduction granted to the relief entity under the method 
described in paragraph 1(c) or (d) exceeds the amount of tax or income available for offset 
during the fiscal year in which relief is provided, the Party shall permit the relief entity to carry 
the full amount of the excess forward to at least the following three fiscal years.  


5. Subject to Article 13(7), a Party may provide relief pursuant to paragraph 1 in: 


a) the fiscal year of the relief entity that includes the last day of the Period of the Covered Group 
for which the tax liability of the Designated Payment Entity is calculated, in which case, unless 
the Party opens an audit into the double taxation relief claim, relief must be provided within 90 
days of the Party receiving a valid claim for relief; or  


b) the fiscal year that includes the date that is 18 months after the end of the Period if the Party 
has a regime requiring payment in instalments toward an expected liability, or an interim tax 
filing during a fiscal year. Where relief is provided under this subparagraph, once a relief entity 
becomes entitled to relief under the domestic law of the Party, the Party shall allow the relief 
entity to reduce the earliest payments the relief entity would be required to make in respect of 
the instalment or interim tax filing during the fiscal year to reflect the relief granted pursuant to 
paragraph 1.  


6. For purposes of Articles 12 and 13, a Party shall treat an amount of tax paid by a Group Entity in 
accordance with Article 17 for a Period as an amount of tax paid by the Designated Payment Entity for that 
Period. 


7. For purposes of paragraph 1:  


a) the “relevant portion of the tax paid by the Designated Payment Entity” is the product of: 


i) the aggregate tax paid by the Designated Payment Entity in accordance with Article 4 
that is attributable to the Amount A relief amount of the Covered Group allocated to 
relieving jurisdictions that are Parties; and 


ii) the ratio of: 


A) the Amount A relief amount allocated under Article 13(1) through (5) to the relief 
entity; to 


B) the Amount A relief amount of the Covered Group allocated to all relieving 
jurisdictions that are Parties. 
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b) the "adjusted Amount A relief amount allocated to the relief entity” is the product of: 


i) the Amount A relief amount allocated under Article 13(1) through (5) to the relief entity; 
and 


ii) the ratio of: 


A) the Amount A relief amount of the Covered Group reduced by the Amount A 
Profit of the Covered Group that is attributable under Article 5 to Jurisdictions 
that are not Parties; to  


B) the Amount A relief amount of the Covered Group.  


c) the term “relief entity” has the meaning assigned to it in Article 13(12)(a). 


8. For the purpose of applying paragraph 7 in the case of a relief entity in a Party to which Article 11(15) 
applies for a Period, the calculation of the Amount A relief amount of the Covered Group shall not take into 
account the prior unallocated Amount A relief for the Group under Article 11(2)(b).   


 


Article 13 – Identification of Relief Entities Entitled to Elimination of Double Taxation  


1. A Party that is identified as a relieving jurisdiction with respect to a Covered Group for a Period under 
Article 11(3) shall identify relief entities and allocate its obligation under Article 11(6) through (15) to 
eliminate double taxation on Amount A Profit among the relief entities of the Covered Group in the Party. 
Subject to paragraph 5, this allocation shall be accomplished by applying paragraphs 2 through 4, in order, 
on the basis of one of the following measures of profit for the Period: 


a) excess profit; 


b) taxable profit; or 


c) accounting profit. 


2. For the purpose of applying paragraph 1, a Party shall provide double taxation relief to the Group 
Entity with the highest profit determined in accordance with paragraph 1, reducing the amount of that profit 
by the amount of the Amount A relief amount on which relief is provided until one of the below is first 
satisfied:  


a) the amount of profit is equal to the profit of the Group Entity with the second-highest profit in that 
Party; or 


b) the Party’s obligation to provide double taxation relief is fully satisfied. 


3. Where a Party has not fully satisfied its obligation to provide double taxation relief after applying 
paragraph 2, the Party shall provide double taxation relief to the Group Entity with the highest profit and 
the Group Entity with the second-highest profit, reducing the amount of such profit by the remaining amount 
of the Amount A relief amount on which relief is provided until one of the below is first satisfied:  


a) the amount of such profit of each of the relief entities is equal to the profit of the Group Entity 
with the third-highest profit in that Party; or 


b) the Party’s obligation to provide double taxation relief is fully satisfied. 
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4. The approach to allocation of relief from double taxation described in paragraph 3 shall apply 
iteratively to additional Group Entities with profit in that Party, starting with the Group Entity with the next 
highest profit, until one of the below is first satisfied:  


a) the obligation of the Party to provide double taxation relief has been fully satisfied; or  


b) the profit of all Group Entities that are located or have a Taxable Presence in the Party has been 
exhausted.  


5. To the extent permitted by its domestic law, a Party may use another method to allocate the 
entitlement to relief from double taxation among Group Entities, if all the Group Entities of a Covered Group 
that would be relief entities with respect to that Party under paragraphs 1 through 4, and all Group Entities 
in that Party from the same Covered Group to which the entitlement to relief from double taxation is 
allocated under the other method, consent to such method. 


6. To the extent a relief entity pays a liability of the Designated Payment Entity for a Period in 
accordance with Article 17, paragraph 9 does not apply. 


7. A relief entity shall only be entitled to relief from double taxation for a Period if the relief entity makes 
a compensation payment to the Designated Payment Entity that is equal to the Amount A compensation 
payment limit. To the extent a relief entity pays a liability of the Designated Payment Entity for the Period 
in accordance with Article 17, the relief entity shall be considered to have made a compensation payment 
to the Designated Payment Entity.  


8. For purposes of this Article, and subject to paragraph 11, the “Amount A compensation payment 
limit” of a relief entity is equal to the tax paid by the Designated Payment Entity with respect to the portion 
of the Amount A relief amount that is allocated to the relief entity under paragraphs 1 through 5.  


9. A Party shall disregard a compensation payment for all tax purposes in a Period as follows: 


a)  from a relief entity to the Designated Payment Entity: 


i) to the extent that the compensation payment does not exceed the Amount A 
compensation payment limit; and 


ii) in a case where a local entity pays a liability of the Designated Payment Entity in 
accordance with Article 17 for the Period, only if the Designated Payment Entity makes 
a compensation payment to the local entity that is equal to this liability paid by the local 
entity, and 


b) from the Designated Payment Entity to a local entity in accordance with subparagraph (a)(ii).  


10. A Party shall ensure that entities of a Covered Group compensate the Designated Payment Entity 
and local entities to the extent prescribed under paragraph 7 and paragraph 9(a) by: 


a) specifically requiring such a payment in its domestic law;  


b) imposing a surcharge equal to: 


i) in the case of a relief entity, the Amount A compensation payment limit; and 


ii) in the case of a Designated Payment Entity in circumstances where its liability is paid 
by the local entity in accordance with Article 17 for the Period, the liability paid by the 
local entity in accordance with Article 17 for the Period; or 


c) taking another measure to the extent necessary to achieve this outcome. 
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11. A Party may allow for a relief entity to agree with the Designated Payment Entity to reduce the 
Amount A compensation payment limit in accordance with its obligations under a Covered Group’s Amount 
A funding agreement.  


12. The following definitions apply for purposes of this Article: 


a) the term “relief entity” means:  


i) a Group Entity of a Covered Group; or 


ii) an incorporated Joint Venture to which Annex B Section 4(14) applies in relation to the 
Covered Group;  


that is entitled to relief from double taxation under this Article from a Party;  


b) the term “excess profit” means: 


i) for a relief entity that is located in the Party, entity elimination profit (or loss) reduced 
by the product of the Elimination Threshold Return on Depreciation and Payroll of the 
Covered Group and the sum of entity depreciation and entity payroll; or  


ii) for a relief entity with a Taxable Presence in the Party, taxable presence elimination 
profit or loss reduced by the product of the Elimination Threshold Return on 
Depreciation and Payroll of the Covered Group and the sum of taxable presence 
depreciation and taxable presence payroll. 


c) the term “taxable profit” means the amount of profit liable to income tax under the domestic law 
of a Party; 


d) the term “accounting profit” means the profit reflected in the financial statements prepared under 
an Acceptable Financial Accounting Standard (or, if no such statements are prepared, the 
amount of profit as measured under such accounting standard); 


e) the term “local entity” has the meaning assigned to it in Article 17(4)(b);  


f) the term “Covered Group’s Amount A funding agreement” means a contract between Group 
Entities of a Covered Group that establishes a legal obligation for a relief entity to provide a 
payment to the Designated Payment Entity for purposes of the Designated Payment Entity 
meeting its obligations under Article 4 for a Period. 


g) the terms “Group Entity” and “Group Entities” include any incorporated Joint Venture to which 
Annex B Section 4(14) applies in relation to the Covered Group. 


13. For purposes of paragraphs 1 through 4 and paragraph 12(b) through (d), where a relief entity is an 
incorporated Joint Venture, the Party shall only take into account the same proportion of the excess profit, 
taxable profit or accounting profit of the incorporated Joint Venture as the Group’s share of profit or loss 
derived from the Joint Venture.  
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PART V – ADMINISTRATION AND CERTAINTY 


 


SECTION 1 – ADMINISTRATION 


Article 14 – Filing Requirements 


1. A Party shall allow the Group Entities of a Covered Group at least nine months and no more than 
twelve months from the end of a Period to file an Amount A Tax Return and Common Documentation 
Package.  


2. If the coordinating entity files the Amount A Tax Return and Common Documentation Package with 
the lead tax administration, then:  


a) if the filing is done by the time prescribed in the Party of the lead tax administration, each Party 
shall consider the filing obligation of any Group Entity to be satisfied and filed on time; and  


b) in all other cases, each Party shall consider the filing obligation of any Group Entity to be 
satisfied as of the date on which the Amount A Tax Return and Common Documentation 
Package is filed with the lead tax administration. 


 


Article 15 – The Amount A Tax Return and the Common Documentation Package 


1. For purposes of this Convention, the “Amount A Tax Return and Common Documentation Package” 
means a submission containing the information described in paragraph 2 that allows a Party to assess the 
tax liability of a Designated Payment Entity under the domestic law provisions that give effect to the taxing 
rights and obligations described in this Convention. 


2. The Conference of the Parties shall develop a standard template that will be used for filing the 
Amount A Tax Return and Common Documentation Package, which shall include the following information 
concerning the Covered Group: 


a) the identity of the Covered Group and the Ultimate Parent Entity;  


b) the identity of the Designated Payment Entity; 


c) the information needed to compute: 


i) the amount of income liable to taxation in accordance with this Convention and the tax 
liability in relation to that income under the domestic laws of each Party implementing 
this Convention; and 


ii) the amount of income eligible for relief of double taxation for each Group Entity in each 
Party under this Convention;  


d) any other information that the Conference of the Parties agree is necessary to carry out the 
administration of the taxing rights and obligations described in this Convention; 


e) the Covered Group’s request for an advance certainty review or a comprehensive certainty 
review, as applicable; and 
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f) documentation that evidences the internal control framework for the Period that enables an 
assessment of whether the internal control framework meets the requirements in Article 19. 


 


Article 16 – Streamlined Compliance 


1. If a Designated Payment Entity meets the requirements of paragraph 2 or 3 with respect to a Party 
for a Period, that Party: 


a) where the Amount A Tax Return and Common Documentation Package is filed in accordance 
with Article 14, shall treat the Designated Payment Entity as having satisfied all income tax filing 
obligations in that Party in relation to income liable to tax in accordance with Article 4; 


b) in the case of a Designated Payment Entity that is required to register for income tax purposes 
in that Party solely because it is liable for tax in accordance with Article 4, shall register the 
Designated Payment Entity for tax purposes upon receipt of the: 


i) legal name; 


ii) address;  


iii) names and addresses of the directors;  


iv) name and contact details of authorised representatives; 


v) the tax identification number or equivalent in its Jurisdiction of tax residence; and 


vi) incorporation date and Jurisdiction of incorporation 


of the Designated Payment Entity; 


c) shall treat the fiscal year of the Designated Payment Entity as ending on the same day as the 
Period; 


d) shall consider any income liable to tax in accordance with Article 4 to be derived for income tax 
purposes on the last day of the Period; 


e) shall not include income liable to tax in accordance with Article 4 in the calculation of income for 
purposes of a regime that requires payment towards an expected tax liability in instalments 
during the fiscal year; 


f) shall allow the Designated Payment Entity 18 months from the end of the Period to pay any tax 
on income liable to tax in accordance with Article 4; and 


g) where the Designated Payment Entity is registered in the Party solely for purposes of tax 
charged in accordance with Article 4, the Party shall not require the Designated Payment Entity 
to comply with any domestic notices, registrations, or other requirements that would otherwise 
be required following the registration for tax purposes in that Party, other than for purposes of 
tax charged in accordance with Article 4.  


2. A Designated Payment Entity meets the requirements of this paragraph with respect to a Party for 
a Period if the Designated Payment Entity: 


a) has no income liable to tax in the Party other than: 
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i) income liable to tax in accordance with Article 4; and  


ii) income that is subject to a final withholding tax; and  


b) has not benefitted from a regime in that Party permitting it to utilise income tax attributes of 
another Group Entity of the Covered Group in the Period. 


3. A Designated Payment Entity meets the requirements of this paragraph with respect to a Party for 
a Period if it is liable to tax in that Party in accordance with Article 4, with no reduction for income tax 
attributes of other Group Entities, and under a regime where tax is levied independently from other taxes 
on business profits. 


4. Where a Designated Payment Entity for a Period does not meet the requirements of paragraph 2 or 
3, income liable to tax in a Party shall be deemed to be derived for income tax purposes by the Designated 
Payment Entity:  


a) on the last day of the most recently completed fiscal year, if the filing date of the end of year tax 
return for that year in that Party is after the date prescribed by the Party of the lead tax 
administration for filing the Amount A Tax Return and Common Documentation Package for the 
Period; or 


b) the date prescribed by the Party of the lead tax administration for filing the Amount A Tax Return 
and Common Documentation Package for the Period in all other cases. 


 


Article 17 – Secondary Liability 


1. A Party may make relief entities, local entities, or a combination of both relief entities and local 
entities liable for a tax imposed in accordance with this Convention and for any administrative penalty, 
interest or other amount imposed under domestic law in relation to such tax if the Designated Payment 
Entity fails to meet such liability to that Party for a Period, in whole or in part, within three months of that 
liability being due. The amount of that liability shall not exceed: 


a) in the case of a relief entity, an amount equal to the product of: 


i) the amount of tax owed by the Designated Payment Entity in the Party in accordance 
with Article 4, plus any administrative penalties and interest imposed by the Party in 
accordance with this Convention in relation to that liability for the Period; and 


ii) the share of the Amount A relief amount of the Covered Group allocated to the relief 
entity in accordance with Article 13 for the Period, divided by the Amount A relief 
amount of the Covered Group for the Period. 


b) in the case of a local entity or local entities in the Party, the sum of all tax, administrative 
penalties, interest or other amount imposed under the domestic law of that Party in accordance 
with this Convention for the Period.  


2. Once the three month period described in paragraph 1 has passed, the Party may issue a notification 
to an Entity to which paragraph 1 applies that requires the payment of outstanding liabilities within a period 
of not less than 30 days from the date of the notification. Such a notice shall state: 


a) the amounts that remain unpaid; 


b) the date when the amounts first became payable; and 
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c) any rights of appeal under the domestic laws of the Party. 


3. A liability of the Designated Payment Entity, a relief entity or a local entity described in paragraph 1 
shall be reduced to the extent that such liability is paid by a Group Entity of the Covered Group. 


4. For purposes of this Article: 


a) the term “relief entity” has the meaning assigned to it in Article 13(12)(a); and 


b) the term “local entity” means a Group Entity of a Covered Group that is a resident for tax 
purposes of, or has a Taxable Presence in, the Party in which the liability described in paragraph 
1 arises. 


 


Article 18 – Adjustment of Amounts due to Tax Certainty Amendments 


1. A Party shall allow a Covered Group to adjust the amount payable to fulfil a liability that arises in 
accordance with Article 4 for a Period to reflect an increase or decrease of that Covered Group’s liability 
for an earlier Period giving effect to a comprehensive certainty outcome for the earlier Period. The 
adjustment shall not reduce the amount payable for a Period below zero. 


2. A Party shall allow a relief entity to adjust the amount of relief from double taxation due in accordance 
with Part IV for a Period to reflect an increase or decrease of that relief entity’s entitlement to relief from 
double taxation for an earlier Period giving effect to a comprehensive certainty outcome for the earlier 
Period. The adjustment shall not reduce the relief from double taxation in the Period below zero. 


 


Article 19 – Requirement to have an Internal Control Framework 


1. A Party shall require a Covered Group to have an internal control framework. 


2. For purposes of this Article, the term “internal control framework” means the policies, processes and 
procedures of a Covered Group, that are endorsed by senior management of the Covered Group and are 
designed and implemented to ensure the accurate application of: 


a) Articles 6 and 7; 


b) the categorisation of revenues and costs for the purpose of applying Annex C Sections 2 and 


3; 


c) the methodology for determining non-RFS adjusted profit before tax (as modified by Annex C 


Section 4); and 


d) the methodology for determining non-extractives adjusted profit before tax (as modified by 


Annex C Section 4).  


 


Article 20 – Amounts Arising Under this Convention 


1. The rate at which tax is imposed by a Party under Article 4 shall not exceed the rate that would have 
been imposed in accordance with the income tax regime generally applicable in that Party on business 
profits of an enterprise carried on by a body corporate with the same relevant characteristics. 
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2. A Party shall take appropriate measures in its domestic law to the extent necessary to effectively 
enforce compliance in relation to a tax liability imposed by that Party under Article 4. 


3. Any interest or administrative penalties due with respect to a tax liability or an obligation related to 
that tax liability imposed by a Party in accordance with an obligation related to this Convention shall not 
exceed the interest or administrative penalties that would be due for a similar offence in relation to business 
profits of an enterprise with the same relevant characteristics under the income tax regime generally 
applicable in that Party. 


4. A Party shall take appropriate measures in its domestic law to ensure the ability of Group Entities to 
make timely payments where those payments are solely for the purpose of fulfilling their obligations in 
accordance with this Convention. 


5. A Party shall ensure that the conditions in its domestic law regarding the rights of appeal or review, 
the rules in relation to audits and the statute of limitations in relation to taxation under Article 4 or 17 are 
not less favourable than the conditions imposed in accordance with the income tax regime generally 
applicable in that Party on business profits of an enterprise carried on by a body corporate with the same 
relevant characteristics, except when such conditions arise from an obligation of the Party under this 
Convention. 


6. Notwithstanding paragraph 5, a Party may adopt a provision under its domestic law to extend the 
statute of limitations on assessment for the duration of any period in which it is restricted from undertaking 
compliance activities under Article 22(6) or 23(5). 


 


Article 21 – Currency Conversion Rules for Calculations and Liabilities 


1. A Party shall require that any amount relevant to the application of this Convention in a Period, 
except those covered by paragraphs 2 through 4, to be calculated in the presentation currency of the 
Covered Group based on the Acceptable Financial Accounting Standard applicable to the Consolidated 
Financial Statements of the Covered Group for the Period (or that would have been so reported if the 
Ultimate Parent Entity prepared Consolidated Financial Statements). 


2. Where a Party translates the thresholds in this Convention into its domestic law using a currency 
other than euro, the Party shall rebase those thresholds annually. The rebased threshold: 


a) shall be determined, except as provided in paragraph 3, based on the average foreign exchange 
rate for the month of December determined by the foreign exchange reference rates as quoted 
by the European Central Bank; and  


b) shall apply with respect to any Period that begins in the following calendar year.  


3. In lieu of the rate determined under paragraph 2(a), a Party may rebase local currency thresholds 
based on the average foreign exchange rate for the month of December as quoted by the Party’s central 
bank, where either: 


a) the local currency of a Party is not quoted in the foreign exchange reference rates of the 
European Central Bank; or  


b) the Party faces legal or practical impediments to using such exchange rate when setting their 
own monetary thresholds under domestic legislation. 


4. Where the presentation currency of the Consolidated Financial Statements of a Covered Group is 
different from the currency in which a threshold under this Convention is denominated in a Party’s domestic 
law, the Party shall require amounts to be translated by the Covered Group from the presentation currency 
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to the currency in which the threshold is denominated based on the average foreign exchange rate for the 
month of December prior to the commencement of the Period as quoted by the European Central Bank or 
the Party’s Central Bank. 


 


SECTION 2 – TAX CERTAINTY FRAMEWORK FOR PARTS II TO IV (AMOUNT A) 


Article 22 – Requests for Certainty over Whether a Group is a Covered Group 


1. The coordinating entity of a Group may submit to the lead tax administration a request for scope 
certainty for a Period, accompanied by a scope certainty documentation package and payment of the 
applicable tax certainty user fee. Such a request may not be submitted until this Convention has been in 
force for 365 days and must be submitted:  


a) on or after the earlier of: 


i) the last day of the Period to which the request relates; or 


ii) where Article 3(2) applies once, in the view of the coordinating entity, it has information 
to demonstrate that the Group is not a Covered Group based on the tests contained in 
that Article; and  


b) no later than:  


i) the deadline for filing an Amount A Tax Return and Common Documentation Package 
for the Period to which the request relates;  


ii) within 90 days of the Ultimate Parent Entity of the Group or any Group Entity being 
notified that a Party intends to commence a tax examination to determine whether the 
Group is a Covered Group for the Period, either by the Party or by the lead tax 
administration; or   


iii) any further deadline agreed by the Conference of the Parties. 


2. The coordinating entity of a Group that makes a request for scope certainty may also submit to the 
lead tax administration a request for scope advance certainty, accompanied by an advance certainty 
documentation package and payment of the applicable tax certainty user fee, to apply from a Period 
specified in the request, with respect to the Group’s proposed approach to: 


a) the categorisation of revenues and costs for the purpose of applying Annex C Section 2, and 
its methodology for determining non-RFS adjusted profit before tax (as modified by Annex C 
Section 4);  


b) the categorisation of revenues and costs for the purpose of applying Annex C Section 3 and 
its methodology for determining non-extractives adjusted profit before tax (as modified by 
Annex C Section 4); and 


c) any other provisions of this Convention agreed by the Conference of the Parties. 


A request for scope advance certainty shall also be with respect to aspects of a Group’s internal 
control framework under Article 19 relevant to the proposed approach covered by the request.  


3. Where the coordinating entity of a Group: 
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a) makes a request for certainty under this Article meeting the requirements of paragraphs 1 and 
2, as applicable, in a format agreed by the Conference of the Parties, and 


b) makes payment to the lead tax administration of the applicable tax certainty user fee, 


the lead tax administration shall accept the request on behalf of the listed parties. Where a request 
for certainty does not meet the requirements in subparagraph (a), the lead tax administration shall 
notify the coordinating entity within 30 days of the request being filed and require the coordinating 
entity to submit a corrected request or any missing documentation within 60 days following this 
notification. Where the coordinating entity provides an explanation as to why more time is needed, 
this deadline may be extended by a further 90 days with the agreement of the lead tax administration 
Where a coordinating entity does not submit a corrected request or any missing documentation by 
this deadline, the coordinating entity shall be considered to have withdrawn its request for certainty 
under Article 30(1)(b). Within 30 days of accepting a request for certainty, the Competent Authority 
of the Party of the lead tax administration shall exchange the request with the Competent Authorities 
of listed parties, together with the documentation package related to that request. Within 30 days of 
accepting a request for scope certainty, the Competent Authority of the Party of the lead tax 
administration shall notify the Competent Authorities of all Parties that are not listed parties that a 
request for scope certainty has been accepted.  


4. Within 60 days of the notification in the last sentence of paragraph 3, the Competent Authority of 
any Party may notify the Competent Authority of the Party of the lead tax administration that it considers 
that the Party for which it is Competent Authority should be included as a listed party and the reason for 
this, together with any documents or other evidence to support this reason. The lead tax administration 
may consult with the coordinating entity as to whether the Party be included as a listed party. Where the 
coordinating entity agrees with the Party’s reason, the Party should be included as a listed party. Where 
the coordinating entity does not agree with the Party’s reason, it shall be required to provide an explanation 
why this is the case. If, in light of the evidence and explanations provided by the Party and coordinating 
entity, or in the absence of any explanation by the coordinating entity, the lead tax administration considers 
that the Party has a reasonable basis for being included as a listed party, the lead tax administration shall 
inform the coordinating entity that the Party is to be included as a listed party notwithstanding the 
coordinating entity’s disagreement or lack of response. The Competent Authority of the Party of the lead 
tax administration shall inform the Competent Authority of the Party of the outcome of this process. This 
consultation between the lead tax administration and coordinating entity shall be completed within 60 days 
of the deadline for notifications in this paragraph. Where a Party is included as a listed party under this 
paragraph, within 15 days of informing the Party of this outcome the Competent Authority of the Party of 
the lead tax administration shall exchange with the Competent Authority of the Party any information 
previously exchanged with listed parties under paragraph 3. At the end of the process described in this 
paragraph, the list of listed parties for the Period covered by the request for scope certainty shall be 
considered final. 


5. Where:  


a) a request for scope certainty is submitted by the filing deadline in paragraph 1(b)(ii); and 


b) the Ultimate Parent Entity of the Group or any Group Entity was notified more than 90 days 
before the request was submitted that a Party other than the Party mentioned in 
paragraph 1(b)(ii) intended to undertake enquiries as to whether the Group is a Covered 
Group, 


the Competent Authority of that other Party may, within 60 days of being notified that the request for 
scope certainty is accepted, notify the Competent Authority of the Party of the lead tax administration 
that the Party for which it is Competent Authority is not to be a listed party for purposes of the scope 
certainty review for the Period. The lead tax administration shall inform the coordinating entity that 
this is the case.   
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6. Following a notification under paragraph 3 that a request for scope certainty has been accepted, all 
compliance activity with respect to the application of this Convention for the Period covered by the request 
shall be suspended in all listed parties. However, this paragraph shall cease to apply where: 


a) the coordinating entity of a Group has withdrawn or is considered under Article 30 to have 
withdrawn its request for certainty;  


b) a certainty outcome agreed pursuant to a scope certainty review includes a decision that a 
Group is a Covered Group for a Period, and the coordinating entity of the Group has not 
submitted an Amount A Tax Return and Common Documentation Package together with a 
request for comprehensive certainty by the deadline specified in Article 29(1)(b); or 


c) either:  


i) a certainty outcome agreed pursuant to a follow-up scope certainty review provides 
that it is not possible to conclude that the Group continues not to be a Covered Group 
in a Period; or 


ii) the coordinating entity has notified the lead tax administration that it withdraws its 
request for follow-up scope certainty and intends to submit a request for scope certainty 
or comprehensive certainty by the relevant deadline specified in Annex F Section 1(18); 
and  


the coordinating entity of the Group has not submitted either an updated request for scope 
certainty in accordance with paragraph 7, or an Amount A Tax Return and Common 
Documentation Package together with a request for comprehensive certainty, by the relevant 
deadline specified in Article 29(2)(b) or Annex F Section 1(18), as applicable.  


7. The Conference of the Parties may agree a specific approach to undertaking a certainty review, 
including simplified documentation requirements, where the coordinating entity of a Group submits a 
request for scope certainty and the following conditions apply: 


a) the coordinating entity has submitted a request for scope certainty that meets the 
requirements in paragraph 3, with the requirement for a scope certainty documentation 
package in paragraph 1 replaced with a follow-up scope certainty documentation package;  


b) the coordinating entity considers that the Group is a qualifying extractives group or a Group 
that includes one or more regulated financial institutions; 


c) the Group has previously been subject to a review by a scope review panel on the basis that 
Article 24(1)(a) applies, which concluded with an agreed scope certainty outcome that the 
Group was not a Covered Group for a Period;  


d) the Group has not been a Covered Group in any Period since the Period mentioned in 
subparagraph (c); and 


e) the coordinating entity specifies in its request for scope certainty that the process for a follow-
up scope certainty review be applied.  


This follow-up scope certainty review shall consider whether the Group continues not to be a 
Covered Group. Where as a result of this follow-up scope certainty review it is not possible to 
conclude that the Group continues not to be a Covered Group, the coordinating entity may within 90 
days of being notified of this outcome submit an updated request for scope certainty without the 
specification in subparagraph (e) that the process for a follow-up scope certainty review be applied, 
accompanied by elements of a scope certainty documentation package that were not previously 
provided in the follow-up scope certainty documentation package and payment to the lead tax 
administration of the applicable tax certainty user fee.  
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8. Notwithstanding paragraph 3, a request for scope certainty with respect to a particular Period shall 
not be accepted where such a request was previously submitted for the same Period and that request was 
subsequently withdrawn or considered to be withdrawn under Article 30. This paragraph shall not prevent 
a request for scope certainty being accepted where:  


a) the coordinating entity of a Group notifies the lead tax administration that it withdraws its 
request for follow-up scope certainty and within 90 days submits an updated request for scope 
certainty for the same Period in accordance with paragraph 7, accompanied by a scope 
certainty documentation package; or 


b) in circumstance where a scope certainty review is to be undertaken by a scope review panel 
under Article 24(1)(f), the coordinating entity makes a request that the scope review panel 
also undertake a scope certainty review, with payment to the lead tax administration of the 
applicable tax certainty user fee, for a Period for which a scope certainty outcome was not 
provided following a scope certainty review by the lead tax administration, in accordance with 
Annex F Section 1(19). 


9. The Conference of the Parties may agree: 


a) requirements as to the form and content of a request under this Article; and 


b) practical steps to be undertaken by a lead tax administration in complying with the provisions 
of this Article. 


 


Article 23 – Requests for Certainty by a Covered Group 


1. The coordinating entity of a Group may submit to the lead tax administration a request for 
comprehensive certainty for a Period accompanied by payment of the applicable tax certainty user fee. 
Such a request may be submitted: 


a) together with the Amount A Tax Return and Common Documentation Package for the Period;  


b) within 30 days of the coordinating entity of the Covered Group or any Group Entity being 
notified that two or more affected parties will commence a multilateral tax examination with 
respect to the Group’s Amount A Tax Return and Common Documentation Package for the 
Period, in accordance with the provisions of Article 31, either by one or both of the relevant 
Parties or by the lead tax administration; or   


c) by any further deadline agreed by the Conference of the Parties. 


2. The coordinating entity of a Group that makes a request for comprehensive certainty may also 
submit to the lead tax administration a request for advance certainty, accompanied by an advance certainty 
documentation package and payment of the applicable tax certainty user fee, to apply from a Period 
specified in the request, with respect to the Group’s proposed approach to: 


a) the application of Articles 6 and 7; 


b) the categorisation of revenues and costs for the purpose of applying Annex C Section 2 and 
its methodology for determining non-RFS adjusted profit before tax (as modified by Annex C 
Section 4);  


c) the categorisation of revenues and costs for the purpose of applying Annex C Section 3 and 
its methodology for determining non-extractives adjusted profit before tax (as modified by 
Annex C Section 4); 
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d) any other provisions of this Convention agreed by the Conference of the Parties. 


A request for advance certainty shall also be with respect to aspects of a Group’s internal control framework 
under Article 19 relevant to the proposed approach covered by the request.  


3. Where the coordinating entity of a Group makes a request for certainty under this Article meeting 
the requirements of paragraphs 1 and 2, as applicable, in a form agreed by the Conference of the Parties, 
and makes payment to the lead tax administration of the applicable tax certainty user fee, the lead tax 
administration shall accept the request:  


a) on behalf of all Parties in the case of a request for comprehensive certainty; or  


b) on behalf of affected parties in the case of a request for advance certainty. 


Where a request for certainty does not meet these requirements, the lead tax administration shall 
notify the coordinating entity within 30 days of the request being filed and require the coordinating 
entity to submit a corrected request or any missing documentation within 60 days following this 
notification. Where the coordinating entity provides an explanation as to why more time is needed, 
this deadline may be extended by a further 90 days with the agreement of the lead tax administration. 
Where a coordinating entity does not submit a corrected request or any missing documentation by 
this deadline, the coordinating entity shall be considered to have withdrawn its request for certainty 
under Article 30(1)(b). The Competent Authority of the Party of the lead tax administration shall 
exchange a request for certainty with the Competent Authorities of affected parties by the later of 
the deadline for the exchange of the Amount A Tax Return and Common Documentation Package 
and 30 days after the request is accepted. In the case of a request for advance certainty, this 
exchange shall also include the advance certainty documentation package related to that request. 
By the same deadline, the Competent Authority of the Party of the lead tax administration shall notify 
the Competent Authorities of all Parties that are not affected parties that a request for comprehensive 
certainty has been accepted.  


4. Within 60 days of the notification in the last sentence of paragraph 3, the Competent Authority of 
any Party may notify the Competent Authority of the Party of the lead tax administration that it considers 
the Party for which it is Competent Authority to be a Party in which the Group has nexus in accordance 
with Article 8, accompanied by supporting documentation sufficient to demonstrate a reasonable basis for 
this view. If the lead tax administration agrees that the documentation provided is sufficient to demonstrate 
a reasonable basis for this view, it shall inform the coordinating entity that the Party is an affected party 
within 60 days of the deadline for notifications in this paragraph. Where a Party is included as an affected 
party under this paragraph, within 15 days of informing the coordinating entity of this outcome, the 
Competent Authority of the Party of the lead tax administration shall exchange with the Competent 
Authority of the Party any information previously exchanged with affected parties under paragraph 3. 


5. Following a notification under paragraph 3 that a request for comprehensive certainty has been 
accepted, all compliance activity with respect to the application of this Convention for the Period covered 
by the request shall be suspended in all Parties. This paragraph shall cease to apply where the 
coordinating entity of a Group has withdrawn or is considered under Article 30 to have withdrawn its request 
for certainty. 


6. Notwithstanding paragraph 3, a request for comprehensive certainty with respect to a particular 
Period shall not be accepted where such a request was previously submitted for the same Period and that 
request was subsequently withdrawn or considered to be withdrawn under Article 30. Where a 
comprehensive certainty review is to be undertaken by a review panel under Article 24(3)(c), this 
paragraph shall not prevent the coordinating entity making a request that the review panel also undertake 
a comprehensive certainty review, with payment to the lead tax administration of the applicable tax 
certainty user fee, for a Period for which a comprehensive certainty outcome was not provided following a 
comprehensive certainty review by the lead tax administration, in accordance with Annex F Section 1(19).  


7. The Conference of the Parties may agree:  
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a) requirements as to the form and content of a request under this Article; and 


b) practical steps to be undertaken by a lead tax administration in complying with the provisions 
of this Article. 


 


Article 24 – Conditions for a Review by a Scope Review Panel or Review Panel 


1. The acceptance of a request for scope certainty under Article 22(3) shall result in a review by the 
lead tax administration. However, if at least one of the criteria in subparagraphs (a) through (c) and at least 
one of the criteria in subparagraphs (d) through (g) is met, then a scope review panel of listed parties shall 
be established to undertake a review:  


a) the Group is a qualifying extractives group or a Group that includes one or more regulated 
financial institutions, based on information contained in the scope certainty documentation 
package;  


b) the Group has: 


i) either: 


A) revenues, exclusive of value added taxes, goods and services taxes, sales 
taxes, or other similar taxes on consumption, for a disclosed segment reported 
in the Group’s Consolidated Financial Statements for the Period in excess of 
EUR 20 billion; or 


B) segment adjusted revenues for a disclosed segment in excess of EUR 20 billion, 
based on information contained in the scope certainty documentation package; 
and 


ii) either: 


A) a pre-tax profit margin for a disclosed segment in excess of 8 per cent, calculated 
by dividing the segment financial accounting profit (or loss) before tax of the 
disclosed segment by the revenues exclusive of value added taxes, goods and 
services taxes, sales taxes, or other similar taxes on consumption of the 
disclosed segment, based on information reported in the Group’s Consolidated 
Financial Statements for the Period; or 


B) a segment pre-tax profit margin for a disclosed segment in excess of 8 per cent, 
based on information contained in the scope certainty documentation package; 


c) the Group resulted from an internal fragmentation as defined in Annex C Section 1(4); 


d) it is the first time the Group has had a request for scope certainty accepted for a Period in 
which a particular criterion in subparagraphs (a) through (c) is met;  


e) all previous reviews undertaken by a scope review panel for Periods of the Group in which a 
particular criterion in subparagraphs (a) through (c) was met ended without an agreed scope 
certainty outcome because either:  


i) the coordinating entity was persistently late in providing information without 
explanation, or acted in an uncooperative or non-transparent manner, including by 
providing inaccurate or incomplete information; or  
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ii) the coordinating entity withdrew or was considered under Article 30 to have withdrawn 
its request for certainty before a scope certainty outcome was agreed; 


f) in cases where subparagraph (e) does not apply, the review for the most recent Period for 
which the Group submitted a request for scope certainty concluded without an agreed scope 
certainty outcome as the coordinating entity was persistently late in providing information 
without explanation or acted in an uncooperative or non-transparent manner, including by 
providing inaccurate or incomplete information; 


g) the criteria in subdivisions (i) and (ii) are met: 


i) there is a period of at least seven years between the first day of the last Period for 
which a review was undertaken by a scope review panel and the first day of the Period 
for which a request for scope certainty is made where one of the circumstances in 
subparagraphs (a) through (c) applies, and  


ii) either: 


A) the Competent Authority of the Party of the lead tax administration notifies the 
Competent Authorities of listed parties that a review by a scope review panel is 
proposed by the lead tax administration; or 


B) the Competent Authority of a listed party submits to the Competent Authority of 
the Party of the lead tax administration a proposal that a review by a scope 
review panel be undertaken, by the deadline agreed by the Conference of the 
Parties. 


2. The acceptance of a request for scope advance certainty under Article 22(3) shall result in a review 
by a scope review panel. 


3. The acceptance of a request for comprehensive certainty under Article 23(3) shall result in a review 
by the lead tax administration. However, if any of the criteria in subparagraphs (a) through (d) is met, then 
a review panel of affected parties shall be established to undertake a review: 


a) it is the first time the Group has had a request for comprehensive certainty accepted;  


b) all previous reviews following a request for comprehensive certainty undertaken by a review 
panel for earlier Periods of the Group ended without an agreed comprehensive certainty 
outcome because either:  


i) the coordinating entity was persistently late in providing information without explanation 
or acted in an uncooperative or non-transparent manner, including by providing 
inaccurate or incomplete information; or  


ii) the coordinating entity withdrew or was considered under Article 30 to have withdrawn 
its request for certainty before a comprehensive certainty outcome was agreed;  


c) in cases where subparagraph (b) does not apply, the review by a review panel or lead tax 
administration for the most recent Period for which the Group submitted a request for 
comprehensive certainty concluded without an agreed comprehensive certainty outcome as 
the coordinating entity was persistently late in providing information without explanation or 
acted in an uncooperative or non-transparent manner, including by providing inaccurate or 
incomplete information; or 


d) at least one of the criteria in subdivisions (i) through (iii) and at least one of the criteria in 
subdivisions (iv) and (v) are met:  
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i) there is a period of at least five years between the first day of the last Period for which 
a review was undertaken by a review panel and the first day of the Period for which 
comprehensive certainty is requested;  


ii) based on the approach contained in the Amount A Tax Return and Common 
Documentation Package submitted by the coordinating entity for the Period, any of the 
following criteria are met:  


A) at least 10 per cent of the Group’s Amount A Profit allocated under Article 5 or 
10 per cent of the obligation to provide relief for Amount A taxation under Part IV 
is allocated to Parties that were not affected parties for the most recent Period 
for which a review was undertaken by a review panel;  


B) at least 10 per cent of the Parties to which Amount A Profit is allocated under 
Article 5 or which provide relief for Amount A taxation under Part IV were not 
affected parties for the most recent Period for which a review was undertaken by 
a review panel; or 


C) it is the first Period for which the Group is a qualifying extractives group or a 
Group that includes one or more regulated financial institutions; 


iii) the immediately preceding time the coordinating entity submitted a request for 
comprehensive certainty, a review was undertaken by the lead tax administration and, 
based on the approach contained in the comprehensive certainty outcome agreed 
pursuant to that request, any of the criteria in subdivisions (ii)(A) through (C) are met;  


iv) the Competent Authority of the Party of the lead tax administration notifies the 
Competent Authorities of affected parties that a review by a review panel is proposed 
by the lead tax administration;  


v) the Competent Authority of an affected party submits to the Competent Authority of the 
Party of the lead tax administration a proposal that a review by a review panel be 
undertaken, by the deadline agreed by the Conference of the Parties. 


4. Where a request for advance certainty is accepted under Article 23(3), a review shall be undertaken 
by a review panel. 


 


Article 25 – Constitution of a Scope Review Panel or Review Panel 


1. Where: 


a) a scope review panel is required under Article 24(1); and 


b) paragraph 2 does not apply;  


the scope review panel shall comprise the lead tax administration and tax administrations of six 
other Parties selected at random from listed parties that submit an expression of interest.  


2. Where Article 24(1)(a) applies or where a scope review panel is required under Article 24(2), a scope 
review panel shall comprise the lead tax administration and tax administrations of six other Parties selected 
at random from listed parties that submit an expression of interest as follows: 


a) tax administrations of three listed parties in which, based on information provided by the 
Group: 
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i) in the case of a qualifying extractives group, the Group has a license in effect to explore 
for or exploit minerals, mineraloids or hydrocarbons; or 


ii) in the case of a Group that includes one or more regulated financial institutions, the 
Group has employee headcount in regulated financial institutions which amounts to at 
least 5 per cent of total headcount in all the Group’s regulated financial institutions; and 


b) tax administrations of three listed parties not described in subparagraph (a). 


3. Where places on a scope review panel established pursuant to paragraph 2 remain unfilled, the tax 
administrations of other listed parties that expressed interest in participating on the panel shall be selected 
at random to fill the remaining places.  


4. Where a Group submits both a request for scope certainty and a request for scope advance certainty 
and a scope certainty review is to be undertaken by a scope review panel established under paragraph 2, 
reviews pursuant to these requests shall be undertaken by the same panel.  


5. Where a review panel is required under Article 24(3) or (4), that panel shall comprise the lead tax 
administration and tax administrations of six other Parties selected as follows: 


a) the tax administrations of three other affected parties that, based on information in the Amount 
A Tax Return and Common Documentation Package for the Period, are required to provide 
relief for Amount A taxation under Part IV, selected at random from the affected parties in this 
category that expressed interest in participating on a panel; and 


b) the tax administrations of three other affected parties that are not the Party of the lead tax 
administration and are not required to provide relief for Amount A taxation under Part IV, that 
shall comprise: 


i) the tax administration of one affected party that is a specified low- or middle-income 
jurisdiction, selected at random from the affected parties meeting these criteria that 
expressed interest in participating on a panel; 


ii) the tax administration of one affected party that is a not a specified low- or middle-
income jurisdiction, selected at random from the affected parties meeting these criteria 
that expressed interest in participating on a panel; and 


iii) the tax administration of one affected party selected at random from the affected parties 
in this subparagraph that expressed interest in participating on a panel. 


Where the affected parties that expressed interest in participating on a panel do not include at least one 
affected party in each of subparagraphs (b)(i) and (ii), the unfilled place shall be filled by a tax 
administration from another affected party in subparagraph (b) selected at random from those that 
expressed interest.  


6. Where places on a review panel established pursuant to paragraph 5 remain unfilled, the tax 
administrations of other affected parties that expressed interest in participating on the panel shall be 
selected at random to fill the remaining places.  


7. The same panel shall undertake a review where: 


a) a Covered Group submits both a request for comprehensive certainty and a request for 
advance certainty;  


b) a review pursuant to the request for comprehensive certainty is to be undertaken by a review 
panel; and 
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c) the affected parties with respect to both requests are the same. 


8. The Conference of the Parties shall agree processes for the lead tax administration to invite 
expressions of interest and identify members of a scope review panel or review panel in accordance with 
this Article. 


 


Article 26 – Certainty Reviews 


1. Where a request for scope certainty or follow-up scope certainty is accepted under Article 22(3), the 
scope review panel or lead tax administration shall undertake a scope certainty review or follow-up scope 
certainty review on behalf of all listed parties in accordance with Article 37, to determine whether, based 
on information in the scope certainty documentation package or follow-up scope certainty documentation 
package filed by the coordinating entity, the Group is not a Covered Group for the Period specified in the 
request or continues not to be a Covered Group.   


2. Where a request for comprehensive certainty has been accepted under Article 23(3), the review 
panel or lead tax administration shall undertake a comprehensive certainty review on behalf of all Parties 
in accordance with Article 37, to determine whether the Amount A Tax Return and Common Documentation 
Package filed by the coordinating entity reflects a correct application of all relevant aspects of the 
Convention to the Group or if any changes are required.  


3. Where a request for scope advance certainty or advance certainty is accepted under Article 22(3) 
or 23(3), the scope review panel or review panel shall undertake a review on behalf of all listed parties or 
affected parties in accordance with Article 37, to determine whether the approach or approaches proposed 
in the advance certainty documentation package filed by the coordinating entity reflect a correct application 
of the provisions of the Convention covered by the request for scope advance certainty or advance 
certainty, or if any changes are required. The scope review panel or review panel shall also develop a list 
of critical assumptions which an agreed advance certainty outcome shall be subject to, including the 
Group’s proposed critical assumptions, as revised or expanded as appropriate and any additional general 
or targeted critical assumptions that may be relevant to the advance certainty outcome.  


4. If applicable, and where an advance certainty outcome does not apply for the Period specified in a 
request, a review in paragraph 1, 2 or 3 shall also include aspects of the Group’s internal control framework 
relevant to matters listed in Article 22(2) or 23(2) to determine whether these aspects are both designed 
and operating effectively. Where required, the scope review panel, review panel or lead tax administration 
shall identify and recommend a combination of improvements to these aspects of the internal control 
framework. The Conference of the Parties may agree approaches to undertake a review of aspects of a 
Group’s internal control framework. 


5. If: 


a) a scope certainty review or follow-up scope certainty review was undertaken under this Article, 


b) either: 


i) a scope review panel reached agreement including all members; or 


ii) a scope certainty review or follow-up scope certainty review was undertaken by the 
lead tax administration; and  


c) no Competent Authorities submitted written comments that disagreed with the 
recommendation of the scope review panel or lead tax administration by the deadline for 
comments in Annex F Section 1(30), or if all such written comments are withdrawn following 
consultation;  
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the scope certainty review or follow-up scope certainty review shall conclude with a scope certainty 
outcome in accordance with Article 29(1) or (2), as applicable.   


6. If: 


a)  a comprehensive certainty review, or a phase of a comprehensive certainty review, was 
undertaken under this Article;  


b) a review panel or the lead tax administration recommended that affected parties agree the 
application of the Convention in the Amount A Tax Return and Common Documentation 
Package as filed by the coordinating entity; and 


c) no Competent Authorities submitted written comments that disagreed with this 
recommendation by the deadline for comments in Annex F Section 1(30), or if all such written 
comments are withdrawn following consultation;  


the comprehensive certainty review shall move to the next phase or conclude with a comprehensive 
certainty outcome in accordance with Article 29(3), as applicable.   


7. If: 


a) a comprehensive certainty review, or a phase of a comprehensive certainty review, was 
undertaken under this Article; 


b) a review panel or lead tax administration recommended that affected parties agree the 
application of the Convention in the Amount A Tax Return and Common Documentation 
Package reflecting specified changes; and  


c) no Competent Authorities submitted written comments that disagreed with this 
recommendation by the deadline for comments in Annex F Section 1(30), or if all such written 
comments are withdrawn following consultation;  


the lead tax administration shall require the coordinating entity to prepare and file a revised Amount 
A Tax Return and Common Documentation Package within 90 days reflecting these changes. The 
Conference of the Parties may agree an approach for the review panel or lead tax administration to 
confirm that required changes have been correctly reflected in the revised Amount A Tax Return 
and Common Documentation Package and to require these changes to be correctly reflected if they 
are not. Once all required changes have been reflected the review shall move on to the next phase 
or conclude with an agreed comprehensive certainty outcome in accordance with Article 29(3), as 
applicable. Where a review is undertaken in phases, the review panel may agree or, if the review is 
not undertaken by a review panel, the lead tax administration may decide that a revised Amount A 
Tax Return and Common Documentation Package shall be required only after the end of the final 
phase, reflecting specified changes agreed in all phases. 


8. If: 


a) a scope advance certainty review or advance certainty review was undertaken under this 
Article; 


b) the scope review panel or review panel recommended that listed parties or affected parties 
agree one or more of the proposed approaches in the advance certainty documentation 
package as filed by the coordinating entity; and  


c) no Competent Authorities submitted written comments that disagreed with this 
recommendation by the deadline for comments in Annex F Section 1(31), or if all such written 
comments are withdrawn following consultation;  
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the scope advance certainty review or advance certainty review shall conclude with an agreed 
advance certainty outcome in accordance with Article 29(5).  


9. If: 


a) a scope advance certainty review or advance certainty review was undertaken under this 
Article; 


b) the scope review panel or review panel recommended that listed parties or affected parties 
agree one or more of the proposed approaches in the advance certainty documentation 
package reflecting specified changes; and  


c) no Competent Authorities submitted written comments that disagreed with this 
recommendation by the deadline for comments in Annex F Section 1(31), or if all such written 
comments are withdrawn following consultation;  


the lead tax administration shall require the coordinating entity to prepare and file a revised advance 
certainty documentation package within 90 days reflecting these changes. The Conference of the 
Parties may agree an approach for the scope review panel or review panel to confirm that required 
changes have been correctly reflected in the revised advance certainty documentation package and 
to require these changes to be correctly reflected if they are not. Once all required changes have 
been reflected the review shall conclude with an agreed advance certainty outcome in accordance 
with Article 29(5).  


10. A scope review panel, review panel or lead tax administration may develop further processes for the 
purpose of undertaking a review, so long as these are not inconsistent with this Convention or any 
understanding agreed by the Conference of the Parties, including an understanding on the application of 
Amount A certainty. 


11. The Conference of the Parties shall agree: 


a) the date upon which a review shall be considered to have commenced; 


b) procedures to be followed during a review by a scope review panel, review panel or the lead 
tax administration consistent with the provisions of this Article and Annex F Section 1;  


c) any arrangements for a scope review panel, review panel or the lead tax administration to 
consult with tax officials of other listed parties or affected parties, if necessary, including 
through the establishment of pools of tax officials with expertise on topics relevant to a review; 
and 


d) an approach whereby a comprehensive certainty review may be undertaken following a 
phased approach. 


12. The provisions of Annex F Section 1 shall apply for the purpose of applying this Article. 


 


Article 27 – Determination Panel to Resolve Disagreements 


1. Where a request for certainty is accepted under Article 22(3) or 23(3), and the review under Article 
26 pursuant to that request does not result in agreement with respect to one or more issues, those issues 
shall be resolved by a determination panel. 


2. Within 30 days after the later of: 
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a) the deadline for written comments in Annex F Section 1(30) or (31), as applicable; and 


b) the end of the process described in Annex F Section 1(35);  


the Competent Authority of the Party of the lead tax administration shall exchange with the Competent 
Authorities of all listed parties or affected parties a list of all issues where there is disagreement between 
members of a scope review panel or review panel, or where a listed party or affected party submitted 
written comments that were not withdrawn. This shall be accompanied by a description of each of the 
alternative outcomes that have been proposed to each issue, details of the position of each member of the 
scope review panel, review panel or lead tax administration, or the listed party or affected party that 
submitted comments, as relevant, and any written explanation provided by the coordinating entity during 
a review in Article 26 as to the approach taken by the Group. The Competent Authority of any listed party 
or affected party may within 90 days of this exchange submit comments to the Competent Authority of the 
Party of the lead tax administration supporting or disagreeing with any of the alternative outcomes for each 
issue, which may be accompanied by a paper explaining the Competent Authority’s position. Within 30 
days of this deadline the Competent Authority of the Party of the lead tax administration shall exchange 
these comments and papers with the Competent Authorities of all listed parties or affected parties. The 
Conference of the Parties may agree processes for undertaking these exchanges and for submitting 
comments.  


3. Within 30 days of the deadline for written comments in paragraph 2, the lead tax administration shall 
provide members of the determination panel with the following information: 


a) a list of items in a Group’s scope certainty documentation package, follow-up scope certainty 
documentation package, Amount A Tax Return and Common Documentation Package or 
advance certainty documentation package with respect to which a scope review panel or 
review panel did not reach agreement, or where written comments were submitted and not 
withdrawn, for resolution by the determination panel;  


b) for each item, the alternative outcomes for the determination panel to choose from, together 
with any paper prepared by a Competent Authority of a listed party or affected party explaining 
its position as to why an outcome would reflect a more correct application of the Convention;  


c) the written comments and any papers submitted under paragraph 2 setting out the positions 
of Competent Authorities of listed parties or affected parties, agreeing or disagreeing with 
these alternative outcomes; and 


d) the scope certainty documentation package, follow-up scope certainty documentation 
package, Amount A Tax Return and Common Documentation Package or advance certainty 
documentation package filed by the coordinating entity and any changes to these agreed by 
listed parties or affected parties, together with any written explanation provided by the 
coordinating entity during a review in Article 26. Where the position taken by the coordinating 
entity is not one of the alternative outcomes supported by the scope review panel, review 
panel or lead tax administration, or one or more listed parties or affected parties, the written 
explanation is provided to the determination panel but this position is not one of the alternative 
outcomes that the determination panel can choose from.   


4. The determination panel shall resolve the specific issues submitted for resolution by choosing 
between the two or more alternative outcomes supported by the scope review panel, review panel, lead 
tax administration, or one or more listed parties or affected parties. 


5. The determination panel may request clarification of the issues submitted for resolution and 
alternative outcomes from listed parties or affected parties through the lead tax administration, but no new 
considerations may be raised. Any clarification provided to the determination panel shall also be made 
available by the Competent Authority of the Party of the lead tax administration to the Competent 
Authorities of listed parties or affected parties. The determination panel: 
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a) may not request additional information from the coordinating entity or Group Entities; and 


b) does not have any discretion to develop and choose an alternative outcome that is not 
presented to it, or to comment on issues other than the specific issues submitted to it for 
resolution.  


6. The determination panel shall endeavour to reach agreement by consensus as to the alternative 
outcome that is chosen by the panel with respect to each issue. Where this is not possible, the process 
set out in Annex F Section 2 shall be applied to identify the alternative outcome chosen by the 
determination panel.  


7. The determination panel shall resolve all of the issues submitted to it and deliver its decisions as a 
single compilation, within 90 days of these issues being submitted. Where issues are submitted to the 
same determination panel which relate to reviews of a Group for different periods, or different phases of a 
review, the determination panel’s decisions shall be delivered in separate compilations corresponding to 
these reviews or phases. 


8. Where: 


a) the issues resolved by the determination panel are pursuant to a scope certainty review or 
follow-up scope certainty review, the review shall conclude with a scope certainty outcome in 
accordance with Article 29(1) or (2), as applicable;    


b) the issues resolved by the determination panel are pursuant to a comprehensive certainty 
review, or a phase of a comprehensive certainty review, and no changes are required to the 
Amount A Tax Return and Common Documentation Package filed by the coordinating entity, 
the review shall move onto the next phase or conclude with a comprehensive certainty 
outcome in accordance with Article 29(3), as applicable; 


c) the issues resolved by the determination panel are pursuant to a comprehensive certainty 
review, or a phase of a comprehensive certainty review, and specified changes are required 
to the Amount A Tax Return and Common Documentation Package filed by the coordinating 
entity, the lead tax administration shall require the coordinating entity to prepare and file a 
revised Amount A Tax Return and Common Documentation Package within 90 days reflecting 
these changes. The Conference of the Parties may agree an approach for the review panel 
or lead tax administration to confirm that required changes have been correctly reflected in 
the revised Amount A Tax Return and Common Documentation Package and to require these 
changes to be correctly reflected if they are not. Once all required changes have been 
reflected the review shall move onto the next phase or conclude with an agreed 
comprehensive certainty outcome in accordance with Article 29(3), as applicable. Where a 
review is undertaken in phases, the review panel may agree or, if the review is not undertaken 
by a review panel, the lead tax administration may decide, that a revised Amount A Tax Return 
and Common Documentation Package shall be required only after the end of the final phase, 
reflecting specified changes agreed in all phases; 


d) the issues resolved by the determination panel are pursuant to a scope advance certainty 
review or advance certainty review, and no changes are required to the advance certainty 
documentation package filed by the coordinating entity, the review shall conclude with an 
advance certainty outcome in accordance with Article 29(5); or 


e) the issues resolved by the determination panel are pursuant to a scope advance certainty 
review or advance certainty review, and specified changes are required to the advance 
certainty documentation package filed by the coordinating entity, the lead tax administration 
shall require the coordinating entity to prepare and file a revised advance certainty 
documentation package within 90 days reflecting these changes. The Conference of the 
Parties may agree an approach for the scope review panel or review panel to confirm that 
required changes have been correctly reflected in the revised advance certainty 
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documentation package and to require these changes to be correctly reflected if they are not. 
Once all required changes have been reflected the review shall conclude with an agreed 
advance certainty outcome in accordance with Article 29(5). 


 


Article 28 – Composition of a Determination Panel 


1. The determination panel shall consist of seven individual members, comprising: 


a) three independent experts nominated to the standing pool, chosen by random selection from 
all independent experts in the standing pool, who are not conflicted to act in such capacity; 


b) three government officials determined as follows: 


i) in the case of determination panels to resolve disagreements arising in a scope 
certainty review or follow-up scope certainty review: 


A) one government official nominated by the Party of the lead tax administration; 


B) one government official nominated by a Party chosen by random selection from 
listed parties (excluding the Party of the lead tax administration) where, based 
on information provided by the Group: 


1) the Group has a license in effect to explore for or exploit minerals, 
mineraloids or hydrocarbons if that Group is seeking to apply the exclusion 
for Adjusted Revenues derived from the sale of extractive products; or 


2) the Group has an employee headcount in regulated financial institutions 
which amounts to at least 5 per cent of total headcount in all the Group’s 
regulated financial institutions for a Group including one of more regulated 
financial institutions; and 


C) one government official (or two if there are no listed parties described in clause 
(B)) nominated by a Party chosen by random selection from the listed parties, 
excluding the Party of the lead tax administration or Parties included in clause 
(B); and 


ii) in the case of all other determination panels: 


A) one government official nominated by the Party of the lead tax administration; 


B) one government official nominated by a Party chosen by random selection from 
the affected parties required to provide relief for Amount A taxation with respect 
to the relevant group for the Period based on the information contained in the 
Amount A Tax Return and Common Documentation Package, which expressed 
interest to participate in the determination panel, excluding the Party of the lead 
tax administration; and 


C) one government official nominated by a Party chosen by random selection from 
the affected parties in which the relevant group meets the nexus threshold under 
Article 8 for the Period, based on the information contained in the Amount A Tax 
Return and Common Documentation Package, which expressed interest to 
participate in the determination panel, excluding the Party of the lead tax 
administration or Parties included in clause (B). 
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Where there are no affected parties covered in subdivision (ii)(B), the Secretariat of the 
Conference of the Parties shall invite Parties other than affected parties to submit an 
expression of interest for a government official nominated by such Party to participate in the 
determination panel within 30 days. This unfilled seat shall be filled by random selection from 
among Parties expressing interest. Where no other Parties have expressed interest, any 
reference to “one” in subdivision (ii)(C) shall be replaced by “two”. 


c) one Chair, who shall be chosen by consensus among the six previously selected independent 
experts and government officials. The Chair could either be one independent expert from the 
standing pool, who is not conflicted to act in such capacity or one government official who 
does not work for or on behalf of Parties already represented in the determination panel. A 
Chair shall be chosen by random selection from among the independent experts in the 
standing pool who are not conflicted to act in such capacity if consensus is not reached within 
30 days from the selection of the sixth individual member. 


2. The Secretariat of the Conference of the Parties shall invite listed parties or affected parties covered 
by paragraph 1 to submit an expression of interest for a government official nominated by a listed party or 
an affected party to participate in the determination panel within 60 days of the date on which the 
Competent Authority of the Party of the lead tax administration exchanges with the Competent Authorities 
of all listed parties or affected parties a list of all issues where there is disagreement under Article 27(2). A 
listed party or an affected party should only express interest in participating in a determination panel if the 
person nominated by it is committed to taking an active role on the determination panel and the listed party 
or affected party concerned would make available sufficient resources to ensure this is possible. 


3. The provisions of Annex F Section 3 shall apply for the purpose of applying this Article. 


 


Article 29 – Certainty Outcomes 


1. Where the coordinating entity of a Group submits a request for scope certainty and this request is 
neither withdrawn nor considered to have been withdrawn:  


a) the certainty process in Articles 26 and 27 shall conclude with a scope certainty outcome as 
to whether the Group is a Covered Group for the Period specified in the request; and 


b) if the scope certainty outcome in subparagraph (a) contains a conclusion that the Group is a 
Covered Group for the Period specified in the request, the coordinating entity shall be required 
to file the Group’s Amount A Tax Return and Common Documentation Package for the Period 
by the later of the filing deadline in Article 14 and 180 days after the coordinating entity is 
informed of this outcome.  


2. Where the coordinating entity of a Group submits a request for scope certainty, this request specifies 
that the process for a follow-up scope certainty review be applied, and this request is neither withdrawn 
nor considered to have been withdrawn, paragraph 1 shall not apply, and: 


a) the certainty process in Articles 26 and 27 shall conclude with a scope certainty outcome as 
to whether in the Period specified in the request the Group continues not to be a Covered 
Group; and 


b) if the scope certainty outcome in subparagraph (a) contains a conclusion that it cannot be 
agreed that the Group continues not to be a Covered Group on the basis of the information 
available, the coordinating entity shall be required to file the Group’s Amount A Tax Return 
and Common Documentation Package for the Period by the later of the filing deadline in 
Article 14 and 180 days after the coordinating entity is informed of this outcome, unless the 
coordinating entity submits an updated request for scope certainty under Article 22(7) within 
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90 days of being notified of this outcome and this updated request is accepted under Article 
22(3). 


3. Where the coordinating entity of a Covered Group submits a request for comprehensive certainty 
and this request is neither withdrawn nor considered to have been withdrawn:  


a) the certainty process in Articles 26 and 27 shall conclude with a comprehensive certainty 
outcome over the application of provisions of this Convention to the Covered Group for a 
Period; and 


b) any changes to the application of provisions of this Convention included in the Amount A Tax 
Return and Common Documentation Package for the Period required by that certainty 
outcome shall be implemented by affected parties as applicable, notwithstanding any time 
limits in domestic law.  


4. Where:  


a) paragraph 3 applies;  


b) the Group would otherwise be required to source one or more categories of revenue using a 
different reliable indicator to that used in the Amount A Tax Return and Common 
Documentation Package; and 


c) the review panel or lead tax administration accepted that the Group does not have access to 
information for the different reliable indicator to be a reliable indicator for the Period;  


the Group may use the relevant allocation key or allocation keys applicable to sourcing this or these 
categories of revenues for the Period. The agreed comprehensive certainty outcome shall include 
an explanation of this and a statement that the different reliable indicator should have been used by 
the Group for the Period.  


5. Where the coordinating entity of a Group submits a request for scope advance certainty or advance 
certainty, and this request is neither withdrawn nor considered to have been withdrawn, the certainty 
process in Articles 26 and 27 shall conclude with an advance certainty outcome over one or more of the 
proposed approaches of the Group specified in Article 22(2) or 23(2). This certainty outcome shall apply 
in one or more Periods determined in accordance with this Article. This certainty outcome shall cease to 
apply at the end of the final Period specified in paragraph 9, or where any critical assumptions specified in 
that advance certainty outcome are not met or are no longer met. Notwithstanding this, circumstances 
where an advance certainty outcome ceases to apply do not mean that the approach contained in that 
advance certainty outcome no longer reflects a correct application of the Convention, but that this should 
be considered as part of a scope certainty review, follow-up scope certainty review, scope advance 
certainty review, comprehensive certainty review or advance certainty review, as relevant.  


6. Where:  


a) an advance certainty outcome is agreed with respect to a Covered Group’s request for 
advance certainty relating to the application of Articles 6 and 7; and 


b) the review panel accepted that the Covered Group does not have or will not have data 
available for it to apply the agreed approach for the first Period covered by a request for 
advance certainty; 


the advance certainty outcome may provide that the Group can use a different reliable indicator for 
this Period. The Group shall be required to collect the information necessary to use the agreed 
approach for future Periods.  


7. Where: 
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a) an advance certainty outcome is agreed under paragraph 5, and 


b) the agreed advance certainty outcome includes a decision that the Group’s internal control 
framework with respect to the relevant proposed approach is both designed and operating 
effectively;  


the advance certainty outcome shall apply for the Period specified in the request for scope advance 
certainty or advance certainty and other Periods set out in paragraph 9.  


8. Where: 


a) an advance certainty outcome is agreed under paragraph 5, and  


b) the agreed advance certainty outcome includes a decision that specified improvements be 
required to the Group’s internal control framework with respect to the relevant proposed 
approach in order for the outcome to apply; 


the advance certainty outcome shall apply for the Period specified in the request for scope advance 
certainty or advance certainty and other Periods set out in paragraph 9, on condition that the 
coordinating entity demonstrates that the specified improvements have been made and this is 
confirmed as part of a scope certainty review or comprehensive certainty review.  


9. The first time a Group makes a request for scope advance certainty or advance certainty over a 
particular aspect of the Convention, an advance certainty outcome shall be granted for all Periods of the 
Group ending within 36 months of the start of the Period specified in the request. For the subsequent 
requests, the scope review panel or review panel may recommend extending this period to 60 months. 
Where paragraph 8 applies and the time taken by a Group to introduce required improvements to its 
internal control framework mean that an advance certainty outcome does not start to apply until a Period 
later than that specified in the request for scope advance certainty or advance certainty, the Periods that 
can be covered by an advance certainty outcome continues to be calculated from the Period specified in 
the request.  


10. The lead tax administration shall require the coordinating entity of a Group to notify it where the 
coordinating entity anticipates or becomes aware that one or more agreed critical assumptions specified 
in an advance certainty outcome are no longer met. The Competent Authority of the Party of the lead tax 
administration shall exchange this notification with the Competent Authorities of listed parties or affected 
parties, as relevant.  


11. The Conference of the Parties may agree: 


a) processes to confirm that changes required as a result of a certainty outcome are correctly 
taken into account by a Group; and 


b) processes for affected parties to implement changes required as a result of an agreed 
comprehensive certainty outcome, including the applicable deadline. 


 


Article 30 – Withdrawal of a Request for Certainty 


1. A request for certainty that has been submitted under Article 22 or 23 shall be withdrawn or 
considered to have been withdrawn by the coordinating entity of a Group if: 


a) the coordinating entity notifies the lead tax administration that it withdraws its request for 
certainty;  
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b) the request was not in the correct format or did not contain the required content set out in an 
agreement of the Conference of the Parties, and the coordinating entity did not correct this by 
the deadline in Article 22(3) or 23(3); 


c) the scope review panel, review panel or the lead tax administration under Article 26 
determines that: 


i) the coordinating entity has been persistently late in providing information without 
explanation, or has acted in an uncooperative or non-transparent manner, including by 
providing inaccurate or incomplete information;  


ii) the behaviour described in subdivision (i) has not been addressed by the coordinating 
entity; and  


iii) certainty cannot be provided in these circumstances; 


d) the outcomes of a review under Article 26, taking into account any decisions of a 
determination panel under Article 27, require changes: 


i) to the application of provisions of this Convention in the Amount A Tax Return and 
Common Documentation Package filed by the Covered Group; or  


ii) to a proposed approach of a Group contained in a request for scope advance certainty 
or advance certainty; and 


the coordinating entity of the Group does not agree to such changes; or 


e) after a coordinating entity is notified that a comprehensive certainty outcome is agreed, a 
Group Entity submits a tax return in any Party with respect to the same Period, that is 
inconsistent with that comprehensive certainty outcome.    


2. Where under paragraph 1 the lead tax administration received written notification from the 
coordinating entity of a Group that a request for certainty is withdrawn, or where the coordinating entity is 
considered to have withdrawn a request, the Competent Authority of the Party of the lead tax administration 
shall within 30 days exchange a notification that this has occurred, with: 


a) the Competent Authorities of all Parties, where a request for scope certainty was submitted 
under Article 22(1) or a request for comprehensive certainty was submitted under 
Article 23(1); 


b) the Competent Authorities of listed parties, where a request for scope advance certainty was 
submitted under Article 22(2); or  


c) the Competent Authorities of affected parties, where a request for advance certainty was 
submitted under Article 23(2).  


3. Where a coordinating entity withdraws or is considered to have withdrawn a request for scope 
certainty or a request for comprehensive certainty, nothing in this Convention shall prevent:  


a) a listed party or affected party from relying upon any work conducted by the scope review 
panel, review panel or lead tax administration, or information exchanged by the Competent 
Authority of the Party of the lead tax administration, in the course of a review under Article 26;  


b) a Party from undertaking any domestic compliance activity permitted under its domestic law; 
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c) a Party from allowing a Group Entity to make use of remedies permitted under its domestic 
law; or 


d) the coordinating entity submitting a request for scope certainty or comprehensive certainty 
with respect to the application of this Convention to the Group for a subsequent Period. 


 


Article 31 – Tax Examinations Where a Request for Certainty is not made, or is Withdrawn 


or Considered to have been Withdrawn 


1. Where a request for certainty for a Period is not submitted under Article 22(1)(a) or 23(1)(a), or 
where a request is submitted and is subsequently withdrawn or considered to have been withdrawn under 
Article 30, a Party may undertake a tax examination of the Group as permitted under its domestic law.  


2. In accordance with Article 37, two or more Parties may cooperate in undertaking a tax examination 
in paragraph 1 on a multilateral basis. The Competent Authorities of Parties participating in a multilateral 
tax examination under this paragraph shall agree the scope and procedures for undertaking the tax 
examination.  


3. Before:  


a) a tax examination in paragraph 2 commences; or 


b) in circumstances where a Group has not submitted an Amount A Tax Return and Common 
Documentation Package for a Period, any Party commences a tax examination to determine 
whether the Group is a Covered Group for the Period;  


notice shall be given to the coordinating entity or to a Group Entity through a process agreed by the 
Conference of the Parties. 


 


Article 32 – Definitions  


For purposes of this Part and Annex F: 


a) the term “advance certainty” means certainty provided by affected parties to a Covered Group 
with respect to its proposed approach to applying one or more provisions of the Convention 
listed in Article 23(2), for a number of Periods commencing with the Period specified in a 
request submitted under that Article;  


b) the term “advance certainty documentation package” means a package of documents and 
information to reflect a Covered Group’s proposed approach to one or more of the aspects of 
the Convention listed in Article 22(2) or 23(2), which corresponds with the format and content 
agreed by the Conference of the Parties;  


c) the term “advance certainty outcome” means an agreed outcome of a scope advance 
certainty review or advance certainty review which is binding on listed parties or affected 
parties for a specified number of Periods subject to all critical assumptions continuing to be 
met; 


d) the term “advance certainty review” means a review under Article 26 pursuant to a request 
for advance certainty, including the resolution of disagreements under Article 27;  
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e) the term “affected party”, with respect to a Covered Group for a Period, means:  


i) a Party whose tax administration is the lead tax administration;  


ii) a Party; 


A) in which the Group has nexus in accordance with Article 8; or  


B) that is a specified jurisdiction for purposes of Part IV 


on the basis of information contained in the Amount A Tax Return and Common 
Documentation Package;   


iii) a Party that has notified the lead tax administration asserting that it considers itself to 
be a Party in which the Group has nexus in accordance with Article 8 accompanied by 
relevant supporting documentation sufficient to demonstrate a reasonable basis for this 
view;  


iv) a Party not in subdivision (ii) or (iii); 


A) in which the Group has nexus in accordance with Article 8; or  


B) that is a specified jurisdiction for purposes of Part IV; 


identified in the course of a comprehensive certainty review; 


v) for purposes of an advance certainty review, any Parties not in subdivisions (i) through 
(iv) that are identified as an affected party by the coordinating entity of a Group in its 
request for advance certainty; and 


vi) other Parties determined pursuant to a process agreed by the Conference of the 
Parties. 


The status of an affected party as such shall not by itself be relevant to the determination of 
whether that Party may tax profits of a Group in accordance with Article 4. For purposes of 
subparagraph (e)(iii), relevant supporting documentation includes that set out in Annex F 
Section 4.   


f) the term “certainty outcome” means a scope certainty outcome, an advance certainty outcome 
or a comprehensive certainty outcome; 


g) the term “comprehensive certainty” means certainty provided by affected parties to a Covered 
Group with respect to its application of provisions of the Convention as reflected in the Amount 
A Tax Return and Common Documentation Package for a Period specified in a request under 
Article 23(1); 


h) the term “comprehensive certainty outcome” means an agreed outcome of a comprehensive 
certainty review which applies for the Period specified in the request for comprehensive 
certainty and is binding on all Parties subject to the provisions of Article 30; 


i) the term “comprehensive certainty review” means a review under Article 26 pursuant to a 
request for comprehensive certainty, including the resolution of disagreements under 
Article 27;  


j) the term “coordinating entity” means the Designated Payment Entity of a Group or other 
Group Entity designated to undertake activities described in this Part for a Period; 
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k) the term “consensus” means agreement, characterised by explicit support or the absence of 
objection from all members concerned;   


l) the term “critical assumption” means any fact (whether or not within control of the Group) 
related to the Group, a third party, an industry, or business and economic conditions, the 
continued existence of which is material to the granting of an advance certainty outcome, 
agreed as part of an advance certainty review or scope advance certainty review;  


m) the term “determination panel” means a panel established in accordance with the approach 
in Article 28 to resolve disagreements arising from a review under Article 26;   


n) the term “follow-up scope certainty” means certainty provided by listed parties to a Group with 
respect to whether the Group continues not to be a Covered Group for a Period specified in 
a request submitted under Article 22(1), in circumstances where the conditions in Article 22(7) 
are met;  


o) the term “follow-up scope certainty documentation package” means a package of documents 
and information to reflect changes relevant to whether a Group is a Covered Group since the 
Group was subject to a scope certainty review, which corresponds with the format and content 
agreed by the Conference of the Parties; 


p) the term “follow-up scope certainty review” means a review under Article 26 pursuant to a 
request for follow-up scope certainty, including the resolution of disagreements under Article 
27;  


q) the term “lead tax administration” means the tax administration of a Party determined for each 
Period by the subdivisions below: 


i) the lead tax administration is the tax administration of the Party in which the Designated 
Payment Entity of a Group is resident for tax purposes. If the Designated Payment 
Entity of a Group is transparent for tax purposes in the Party where it is organised, it 
shall be treated for purposes of this Part as resident in that Party; 


ii) where a Group has a significant connection to another Party, the coordinating entity of 
the Group, the tax administration mentioned in subdivision (i) and the tax administration 
of the other Party may agree that the tax administration of the other Party is the lead 
tax administration. For purposes of this subdivision, a Group has a significant 
connection to: 


A) the Party in which the Group had the highest average unrelated-party revenue 
in the Period and the four immediately preceding Periods; 


B) the Party in which the Group had the highest average tangible fixed assets in the 
Period and the four immediately preceding Periods; 


C) the Party in which the Group had the highest average number of employees 
located in the Period and the four immediately preceding Periods; or 


D) the Party whose tax administration was most recently the lead tax administration 
of the Group; 


iii) if the Designated Payment Entity of a Group is resident for tax purposes in a Jurisdiction 
that does not have a tax administration, the lead tax administration is the tax 
administration in the Party in which the Group had the highest combined average of:  


A) the average percentage of the Group’s total number of employees; and 
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B) the average percentage of the Group’s unrelated party revenue; 


in the Period and the four immediately preceding Periods. Notwithstanding this, where 
a Group has a significant connection to another Party, the coordinating entity of the 
Group, this tax administration, and the tax administration of the other Party may agree 
that the tax administration of the other Party is the lead tax administration;  


iv) if the Designated Payment Entity of a Group is resident for tax purposes in two 
Jurisdictions, the Jurisdiction of residence shall be determined in accordance with the 
applicable tax treaty. Where the applicable tax treaty provides that the determination of 
residence is based on a determination by the Competent Authorities of the relevant 
Jurisdictions that are party to that tax treaty, and no such determination has been made, 
where the applicable tax treaty does not provide that such a Group shall be treated as 
resident in just one Jurisdiction for purposes of its claiming benefits provided by the tax 
treaty, or where no applicable tax treaty exists: 


A) if both Jurisdictions are Parties, the Competent Authorities of the two Parties 
shall mutually agree which should be treated as the Jurisdiction of residence for 
the purpose of applying subdivision (i);  


B) if only one of the two Jurisdictions is a Party, subdivision (i) applies as if the 
Designated Payment Entity of the Group is resident in that Jurisdiction only; and  


C) if neither of the two Jurisdictions is a Party, subdivision (iii) applies;  


v) the Conference of the Parties may agree circumstances in which other tax 
administrations may be the lead tax administration; 


r) the term “listed party” means: 


i) a Party whose tax administration is the lead tax administration;  


ii) a Party included on a list provided by the coordinating entity of a Group and from which 
scope certainty or follow-up scope certainty is requested; 


iii) a Party added to this list by the lead tax administration; and 


iv) a Party determined pursuant to a process agreed by the Conference of the Parties;  


but shall not include a Party that notifies the lead tax administration that it is not to be a listed 
party for a Period under the process in Article 22(5);  


s) the term “review panel” means the panel of tax administrations constituted under Article 25 to 
undertake an advance certainty review or comprehensive certainty review; 


t) the term “scope advance certainty” means certainty provided by listed parties to a Group with 
respect to its proposed approach to applying one or more provisions of the Convention listed 
in Article 22(2), for a number of Periods commencing with the Period specified in a request 
submitted under that Article;   


u) the term “scope advance certainty review” means a review under Article 26 pursuant to a 
request for scope advance certainty, including the resolution of disagreements under 
Article 27;  
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v) the term “scope certainty” means certainty provided by listed parties to a Group with respect 
to whether the Group is a Covered Group for a Period specified in a request submitted under 
Article 22(1);  


w) the term “scope certainty documentation package” means a package of documents and 
information to reflect the application of provisions of the Convention concerning whether a 
Group is a Covered Group for a Period, which corresponds with the format and content agreed 
by the Conference of the Parties; 


x) the term “scope certainty outcome” means an agreed outcome of a scope certainty review or 
follow-up scope certainty review which applies for the Period specified in the request for scope 
certainty and is binding on listed parties subject to the provisions of Article 30; 


y) the term “scope certainty review” means a review under Article 26 pursuant to a request for 
scope certainty, including the resolution of disagreements under Article 27; 


z) the term “scope review panel” means the panel of tax administration constituted under 
Article 25 to undertake a scope advance certainty review, scope certainty review or follow-up 
scope certainty review; 


aa) the term “specified low- or middle-income jurisdiction” means those Parties classified by the 
World Bank as a low- or middle-income economies by reference to gross national income per 
capita, calculated using the World Bank Atlas method, based on the most recent publicly 
available data released by the World Bank prior to the first day of the relevant Period, 
excluding Parties that are members of the Organisation for Economic Cooperation and 
Development, or are members of the Group of Twenty (G20) on the first day of the relevant 
Period;  


bb) the term “tax certainty framework” means the process for providing Groups with certainty 
where requested under Article 22 or 23;  


cc) the term “tax certainty user fee” refers to an amount agreed by the Conference of the Parties, 
payable by a coordinating entity to the lead tax administration together with a request for 
certainty under Article 22 or 23.  


 
 


SECTION 3 – TAX CERTAINTY FOR ISSUES RELATED TO AMOUNT A 


Article 33 – Mutual Agreement Procedure 


1. Where a member of a Covered Group that is resident in one of the covered jurisdictions to a covered 
tax agreement as defined therein considers that the actions of one or both of the covered jurisdictions 
result or will result for that member of a Covered Group in taxation connected with a related issue not in 
accordance with the provisions of that covered tax agreement, that member of a Covered Group may, 
irrespective of the remedies provided by the domestic law of those covered jurisdictions, present its case 
to the MAP competent authorities of both covered jurisdictions. The case must be presented with a written 
statement that the member of a Covered Group considers that the case involves taxation connected with 
a related issue. The case must be presented within three years from the first notification of the action 
resulting in taxation connected with a related issue not in accordance with the provisions of the covered 
tax agreement.  


For purposes of this paragraph, where different members of the Covered Group affected by the same 
related issue covered under a provision based on or equivalent to Article 9 of the OECD Model or the UN 
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Model contained in a covered tax agreement, present separate cases under paragraph 1 to the MAP 
competent authority of each covered jurisdiction, both cases are deemed to be presented to the MAP 
competent authorities of both covered jurisdictions. 


2. A MAP competent authority shall endeavour, if the objection appears to it to be justified and if it is 
not itself able to arrive at a satisfactory solution, to resolve the case by mutual agreement with the MAP 
competent authority of the other covered jurisdiction, with a view to the avoidance of taxation which is not 
in accordance with the covered tax agreement. Any agreement reached shall be implemented 
notwithstanding any time limits in the domestic law of the covered jurisdictions. 


3. The MAP competent authorities may communicate with each other directly for the purpose of 
reaching an agreement in the sense of paragraphs 2 and 4. 


4. The MAP competent authorities of the covered jurisdictions shall endeavour to resolve by mutual 
agreement any difficulties or doubts arising as to the interpretation or application of provisions of the 
covered tax agreement that are covered in the definition of “related issue” under Article 34(1). 


5. With respect to this Article: 


a) Except to the extent that the covered jurisdictions mutually agree otherwise, the provisions of 
paragraphs 1 and 2 shall not apply with respect to the presentation of a mutual agreement 
procedure case concerning taxation connected with a related issue and not in accordance 
with the provisions of a covered tax agreement where that covered tax agreement provides 
that a mandatory binding dispute resolution mechanism, such as an arbitration panel or similar 
body, is required to be set up, upon the request of the member of the Covered Group or 
automatically, after a set time period to resolve unresolved issues arising from a mutual 
agreement procedure case or where the presentation of that mutual agreement procedure 
case is also possible under the Council Directive (EU) 2017/1852 of 10 October 2017 on tax 
dispute resolution mechanisms in the European Union (or a domestic legislation implementing 
the same), the Convention on the elimination of double taxation in Connection with the 
Adjustment of Profits of Associated Enterprises (90/436/EEC), or any of their amending or 
succeeding instruments or acts. 


b) Notwithstanding paragraphs 1 through 3, where a member of a Covered Group may present 
a case pursuant to the mutual agreement procedure provisions of a covered tax agreement, 
the mechanism provided for by Council Directive (EU) 2017/1852 of 10 October 2017 on tax 
dispute resolution mechanisms in the European Union (or a domestic legislation implementing 
the same), the Convention on the elimination of double taxation in Connection with the 
Adjustment of Profits of Associated Enterprises (90/436/EEC), or any of their amending or 
succeeding instruments or acts, that member of a Covered Group may, subject to 
subparagraph (a), at its option, present a case pursuant to those provisions instead of 
paragraph 1. In such a case, paragraphs 1 through 3 shall not affect the application of the 
mutual agreement procedure under such provisions. 


c) Subject to subparagraph (a), where a mutual agreement procedure case was previously 
presented by a member of a Covered Group to a MAP competent authority pursuant to the 
mutual agreement procedure provisions of the covered tax agreement, the mechanism 
provided for by Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution 
mechanisms in the European Union (or a domestic legislation implementing the same), the 
Convention on the elimination of double taxation in Connection with the Adjustment of Profits 
of Associated Enterprises (90/436/EEC), or any of their amending or succeeding instruments 
or acts, paragraph 1 shall not be available with respect to the presentation of the same case 
by the same member of a Covered Group, unless the previously presented case was 
submitted to only one of the MAP competent authorities and was rejected by such MAP 
competent authority.  
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d) Subject to subparagraph (a), where a mutual agreement procedure case was previously 
presented by a member of a Covered Group pursuant to paragraph 1 and the same member 
of the Covered Group later presents the case pursuant to the mutual agreement procedure 
provisions of the covered tax agreement, the Convention on the elimination of double taxation 
in Connection with the Adjustment of Profits of Associated Enterprises (90/436/EEC), or any 
of their amending or succeeding instruments or acts, consideration of the case pursuant to 
paragraph 1 would be suspended and Article 35 would not apply to that case. Nothing in this 
Article prevents the MAP competent authorities of the covered jurisdictions from considering 
such newly presented case where the previously presented case pursuant to paragraph 1 
was rejected on the grounds that issue(s) involved were not related issues.  


e) Subject to subparagraph (a), the submission of a complaint as provided under Council 
Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the 
European Union (or a domestic legislation implementing the same) or any of its amending or 
succeeding instruments or acts of European Union law, shall put an end to any ongoing 
mutual agreement procedure with respect to the same case that was initiated pursuant to 
paragraph 1. 


 


Article 34 – Definitions  


1. For purposes of Section 3 of Part V, the term “related issue” means an issue that is covered under 
the provisions of a covered tax agreement based on or equivalent to Article 5, 7 or 9 of the OECD Model 
or the UN Model, including a question concerning the applicability of these provisions, and that has: 


a) an impact on the elimination of double taxation with respect to Amount A; or  


b) a material impact on the Elimination Profit (or Loss) or Amount A Profit of a covered 
jurisdiction. 


2. For purposes of paragraph 1, an issue is considered to have an impact on the elimination of double 
taxation with respect to Amount A where it concerns an adjustment asserted or assessment raised by a 
covered jurisdiction with respect to a member of a Covered Group resulting in: 


a) a change in the covered jurisdictions required to provide relief for Amount A taxation for that 
Covered Group under Article 11(6) through (15); or 


b) a change in the Tier(s) for the Allocation of the obligation to eliminate double taxation with 
respect to Amount A Profit of a covered jurisdiction for that Covered Group under Article 11(6) 
through (15); 


if such adjustment or assessment is included in full in the Elimination Profit (or Loss) of that Covered 
Group for that covered jurisdiction for the Period during which the adjustment or assessment is 
asserted or raised, irrespective of how the adjustment or assessment is recorded in the Elimination 
Profit (or Loss) of that Covered Group for that covered jurisdiction. 


3. For purposes of paragraph 1, an issue is considered to have a material impact on the Elimination 
Profit (or Loss) or Amount A Profit of a covered jurisdiction where the aggregate quantum of all adjustments 
asserted or assessments raised by that covered jurisdiction with respect to members of that Covered 
Group in a Period, as reflected in the first notifications for such adjustments or assessments by that covered 
jurisdiction, is an amount greater than: 


a) EUR 3 million with respect to the first three Periods that follow the entry into effect of this 
Convention in accordance with Article 49; and 
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b) EUR 1.5 million with respect to subsequent Periods. 


4. For purposes of this Article: 


a) where adjustments or assessments concerning an issue have been asserted or raised with 
respect to a member of a Covered Group in any previous Period and a mutual agreement 
procedure case concerning this issue for that Period remains unresolved for more than two 
years beginning on the start date for that case calculated on the basis of the rules provided 
in Article 35(3) through (7), notwithstanding paragraph 3, the same issue with respect to the 
same member of a Covered Group for the current Period shall be considered a “related issue”; 
and 


b) while calculating the aggregate quantum of adjustments or assessments under paragraph 3, 
an adjustment or assessment that is considered by a covered jurisdiction to be asserted or 
raised under the provisions of a covered tax agreement based on or equivalent to Articles 10, 
11 and 12 of the OECD Model or the UN Model or Article 12A of the UN Model, but that 
involves questions concerning the applicability of provisions of a covered tax agreement 
based on or equivalent to Article 5, 7 or 9 of the OECD Model or the UN Model covered under 
paragraph 1, shall be included in that aggregate quantum only if it results in a Withholding 
Tax Upward Adjustment or a withholding tax downward adjustment under Annex B Section 


4(12) 6. 


5. Notwithstanding paragraphs 1 through 4, the term “related issue” shall not include: 


a) an issue that concerns an adjustment to the profits of a transaction:  


i) between members of a Group that are extractives entities or regulated financial 
institutions; 


ii) that only involves an extractives segment or a regulated financial institution segment; 


iii) between members of a Group that is not a Covered Group in a Period under Annex C 
Section 5(6) or (7); 


iv) between members of a Group that are located in an autonomous domestic business 
jurisdiction; 


v) where Annex C Section 4 is applicable, between a segment entity of an extractives 
segment and a segment entity of a disclosed segment that is not a covered segment;  


vi) where Annex C Section 4 is applicable, between a segment entity of a regulated 
financial institution segment and a segment entity of a disclosed segment that is not a 
covered segment; 


vii) where Annex C Section 4 is applicable, between segment entities of disclosed 
segments that are not part of covered segments; 


viii) where Annex C Section 4 is applicable, between segment entities of a disclosed 
segment that is not a covered segment in a Period under Annex C Section 5(6) or (7) 
as modified by Annex C Section 4; 


 
6 Brazil, Colombia and India have expressed objections to paragraph 4(b) which extend also to corresponding aspects 


of paragraph 1. 
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ix) where Annex C Section 4 is applicable, between segment entities that are located in 
autonomous domestic business jurisdictions; or 


x) involving defence revenues, 


other than any adjustment that would lead to a disclosed segment becoming or not remaining 
a covered segment or any adjustment that would lead to a Group or a disclosed segment 
failing the test under Annex C Section 5(6) or (7) (as modified by Annex C Section 4 where 
Annex C Section 4 is applicable) for the Period in which the adjustment or assessment is 
asserted;  


b) an issue that concerns an adjustment to the profits attributed to a permanent establishment 
of a member of a Group (including the question of whether such a permanent establishment 
exists):  


i) that is a regulated financial institution;  


ii) that is an extractives entity; 


iii) that only affects revenue reported in an extractives segment or a regulated financial 
institution segment; 


iv) where Annex C Section 4 is applicable, that is an adjustment to the profits attributed to 
a permanent establishment of an Entity that is not a member of a covered segment; or 


v) where the transaction concerned involves defence revenues; 


other than any adjustment that would lead to a disclosed segment becoming or not remaining 
a covered segment for the Period in which the adjustment or assessment is asserted; or 


c) an issue that concerns an adjustment asserted or assessment raised involving any extractives 
revenues, where the adjustments or assessments are pursuant to a special tax regime. For 
purposes of this subparagraph, the term “special tax regime” means any statute or regulation 
in a covered jurisdiction with respect to a tax described in a provision of a covered tax 
agreement that is based on or equivalent to Article 2 of the OECD Model or the UN Model 
that results in an additional tax liability connected to extractives revenues apart from the 
corporate income tax applicable. 


6. For purposes of Section 3 of Part V: 


a) the term “legally bound” means circumstances in which a MAP competent authority must 
adhere to a court or administrative tribunal decision or to the outcome of another process 
related to a court or administrative tribunal procedure and required to be completed in 
advance of that court or administrative tribunal procedure, by way of law or administrative 
guidance issued under law that is binding on a MAP competent authority (or authorities) as a 
consequence, regardless of whether the MAP competent authority was itself a party to the 
procedure that resulted in the decision or outcome;   


b) the term “covered tax agreement” means an agreement of which one of the purposes is the 
avoidance of double taxation with respect to taxes on income (whether or not other taxes are 
also covered) that is in force between two or more: 


i) Parties; and/or 


ii) jurisdictions or territories to which this Convention applies pursuant to a declaration by 
a Party pursuant to Article 42(1); 
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on the date of the adjustment or assessment that is the subject of a request for mutual 
agreement procedure made under Article 33 or covered by the dispute resolution procedure 
under Article 35, including all amendments or modifications made to such agreement or its 
application through any subsequent protocol or another agreement, including the Multilateral 
Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit 
Shifting, where applicable;  


c) Notwithstanding subparagraph (b), the term “covered tax agreement” does not include:  


i) Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution 
mechanisms in the European Union, the Convention on the elimination of double 
taxation in Connection with the Adjustment of Profits of Associated Enterprises 
(90/436/EEC), or any of their amending or succeeding instruments or acts of European 
Union law; or  


ii) an arrangement between a jurisdiction or territory described in Article 2(aa)(ii) and the 
State that is responsible for its international relations, or between two or more such 
jurisdictions or territories for which the same State is responsible; 


d) the term “covered jurisdiction” means a party to a covered tax agreement or a jurisdiction that 
is otherwise included in the territorial scope of such an agreement; and  


e) the term “MAP competent authority” means a competent authority as defined under the 
relevant covered tax agreement applicable to the related issue concerned. 


 


Article 35 – Resolution of Disputes with Respect to Related Issues 


1.  a) Where,  


i) a member of a Covered Group has presented a case to the MAP competent authority 
of a covered jurisdiction pursuant to the mutual agreement procedure provisions of a 
covered tax agreement, or the provisions of Article 33, on the basis that the actions of 
one or both of the covered jurisdictions have resulted for that member of a Covered 
Group in taxation not in accordance with the provisions of that covered tax agreement, 
and 


ii) the MAP competent authorities of the covered jurisdictions are unable to reach an 
agreement to resolve that case pursuant to the mutual agreement procedure within a 
period of two years beginning on the start date referred to in paragraph 6 or 7, as the 
case may be (unless, prior to the expiration of that period the MAP competent 
authorities of the covered jurisdictions have agreed to a different time period and have 
notified the member of a Covered Group that presented the case of such agreement), 


any unresolved related issues arising from the mutual agreement procedure case shall, if 
the member of a Covered Group requests, be submitted to a dispute resolution panel in 
the manner described in this Article (as supplemented by any rules or procedures agreed 
upon by the MAP competent authorities of the covered jurisdictions pursuant to the 
provisions of Annex G Section 2).  


b) The dispute resolution panel mechanism provided in this Article shall also apply to resolve 
any disagreement between covered jurisdictions regarding whether an issue is a related 
issue.  
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c) A request that unresolved related issues arising from a mutual agreement procedure case be 
submitted to a dispute resolution panel must be made in writing by the member of a Covered 
Group that presented the case to the MAP competent authority of its covered jurisdiction of 
residence. The member of a Covered Group that makes a request for a dispute resolution 
panel must at the same time send a copy of the request and all supporting documentation to 
the MAP competent authority of the other covered jurisdiction. The request should contain 
sufficient information to identify the case and must be accompanied by:  


i) a written statement by all Entities of the Covered Group directly affected by the case 
that no decision on the same related issues has already been rendered by a court or 
administrative tribunal of the covered jurisdictions; 


ii) a written statement by all Entities of the Covered Group directly affected by the case 
indicating whether one or more of the same related issues is pending before a court or 
administrative tribunal of either covered jurisdiction;  


iii) a written undertaking to notify the MAP competent authorities immediately upon the 
initiation by an Entity of the Covered Group directly affected by the case, following the 
request for a dispute resolution panel, of proceedings before a court or administrative 
tribunal of either covered jurisdiction with respect to one or more of the same related 
issues; 


iv) a written statement regarding confidentiality, as required in Annex G Section 4(3), from 
the Entities of the Covered Group directly affected by the case and their authorised 
representatives or advisors;  


v) a written statement by the member of a Covered Group that describes why the issue in 
question is a related issue; and 


vi) a written confirmation that the member of a Covered Group sent the request and all 
accompanying documentation (or a copy thereof) to the MAP competent authorities of 
both covered jurisdictions. 


d) Within ten days after the receipt of the request that unresolved related issues be submitted to 
a dispute resolution panel, a MAP competent authority that receives a request without a 
confirmation that it was also sent to the other MAP competent authority shall send a copy of 
that request and the accompanying documentation to the other MAP competent authority. 


2. For purposes of this Article: 


a) Within 90 days after the communication of the dispute resolution panel decision with respect 
to the related issues to the MAP competent authorities, the MAP competent authorities shall 
reach a proposed MAP competent authority mutual agreement concerning the case that 
reflects the outcome of the dispute resolution panel decision and all other matters previously 
agreed by the MAP competent authorities.  


b) The dispute resolution panel decision shall be final and binding on both covered jurisdictions 
referred to in paragraph 1(a), and the MAP competent authority mutual agreement concerning 
the case that reflects the outcome of the dispute resolution panel decision shall be 
implemented notwithstanding any time limits in the domestic laws of the covered jurisdictions 
or a covered tax agreement, except in the following cases: 


i) if the member of a Covered Group that presented the request for a dispute resolution 
panel proceeding does not provide written confirmation that it and all other Entities of 
the Covered Group directly affected by the case accept the proposed MAP competent 
authority resolution concerning the case that reflects the outcome of the dispute 
resolution panel decision within 30 days after the notification of the proposed MAP 
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competent authority resolution to it pursuant to Annex G Section 5(i). In such a case, 
the case shall not be eligible for any further consideration by the MAP competent 
authorities. The proposed MAP competent authority resolution concerning the case that 
reflects the outcome of the dispute resolution panel decision shall be considered not to 
be accepted by an Entity of a Covered Group directly affected by the case if any Entity 
of a Covered Group directly affected by the case does not, within 30 days after the 
notification pursuant to Annex G Section 5(i),  


A) withdraw all related issues resolved by the dispute resolution panel decision from 
consideration by any court or administrative tribunal or otherwise terminate any 
pending court or administrative proceedings with respect to such related issues, 
and  


B) where the domestic law of the covered jurisdiction so allows, file a waiver or 
otherwise formally forgo any right to bring the related issues resolved by the 
dispute resolution panel decision before a court or administrative tribunal.  


ii) if a final decision of the courts of one of the covered jurisdictions referred to in 
paragraph 1(a) holds that the dispute resolution panel decision is invalid. In such a 
case, the request for a dispute resolution panel under paragraph 1 shall be considered 
not to have been made, and the dispute resolution panel process shall be considered 
not to have taken place (except for purposes of Annex G Section 4(1) through (3) and 
Annex G Section 6(1)). In such a case, a new request for a dispute resolution panel 
may be made unless the MAP competent authorities agree that such a new request 
should not be permitted. This paragraph 2(b)(ii) shall apply where, under the domestic 
laws of a covered jurisdiction, a court has invalidated the dispute resolution panel 
decision based on a procedural or other failure or other conduct inconsistent with the 
provisions of Section 3 of Part V that has materially affected the outcome of the dispute 
resolution panel proceeding. This paragraph 2(b)(ii) shall not itself provide a basis for 
a review of the substance of a dispute resolution panel decision by the courts of the 
covered jurisdictions.  


iii) if an Entity of a Covered Group directly affected by the case pursues litigation on the 
related issues that were resolved by the dispute resolution panel proceeding in any 
court or administrative tribunal. 


iv) if a court of one of the covered jurisdictions delivers a decision legally binding on the 
MAP competent authority of that covered jurisdiction in the period between the 
finalisation of the MAP competent authority mutual agreement (following the 
acceptance of the proposed MAP competent authority resolution concerning the case 
by the Entities of the Covered Group directly affected by the case) and the 
implementation of the mutual agreement by the MAP competent authorities. 


c) A dispute resolution panel decision that an issue is not a related issue shall have no effect on 
the MAP competent authorities’ obligation to endeavour to resolve the case in which that issue 
arises by mutual agreement under the covered tax agreement, Council Directive (EU) 
2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union 
(or a domestic legislation implementing the same), the Convention on the elimination of 
double taxation in Connection with the Adjustment of Profits of Associated Enterprises 
(90/436/EEC), or any of their amending or succeeding instruments or acts as applicable, nor 
on the application of mandatory binding dispute resolution mechanisms arising from such 
instruments with respect to that issue. 


3. The MAP competent authority of a covered jurisdiction that receives a request for a mutual 
agreement procedure as described in paragraph 1(a)(i) shall, within 60 days of receiving the request:  
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a) send a notification to the member of a Covered Group that presented the case that it has 
received the request; and  


b) send a notification of that request to the MAP competent authority of the other covered 
jurisdiction. Where the mutual agreement procedure request does not include a statement 
confirming that the mutual agreement procedure request was also submitted to the MAP 
competent authority of the other covered jurisdiction, this notification shall be accompanied 
by a copy of the request and all supporting documentation. 


4. Within 90 days after a MAP competent authority receives the request for a mutual agreement 
procedure as described in paragraph 1(a)(i) (or within 90 days after receiving a copy thereof from the MAP 
competent authority of the other covered jurisdiction in accordance with paragraph 3(b)), it shall either:  


a) notify the member of a Covered Group that presented the case and the other MAP competent 
authority that it has received the information necessary to undertake substantive 
consideration of the case; or  


b) request additional information from that member of a Covered Group for that purpose and at 
the same time notify the other MAP competent authority that it has made such a request.  


For purposes of Section 3 of Part V, the information necessary to undertake substantive consideration of 
a case is as follows: 


c) The identity of the taxpayer(s) covered by the mutual agreement procedure request. 


d) The basis for the mutual agreement procedure request, identifying the specific tax treaty, the 
specific treaty article or articles the taxpayer considers are not being correctly applied by one 
or both covered jurisdictions (indicating which covered jurisdiction and the contact details of 
the relevant person(s) in that covered jurisdiction), and the mutual agreement procedure 
provision pursuant to which the request is made.  


e) The facts of the case, including any documentation to support these facts, the taxation years 
or periods involved and the amounts involved (in all relevant currencies). 


f) An analysis of the issue(s) requested to be resolved through the mutual agreement procedure, 
including the taxpayer’s interpretation of the application of the specific treaty provision(s), to 
support its basis for making a claim that the provision of the specific tax treaty was not 
correctly applied by one or both covered jurisdictions. This analysis shall be supported by 
relevant documentation.  


g) Where the mutual agreement procedure request was also submitted to the MAP competent 
authority of the other covered jurisdiction, a statement to this effect that identifies the taxpayer 
that made the request to the MAP competent authority of the other covered jurisdiction and 
that includes the date of that request, the MAP competent authority to which it was submitted, 
and a copy of the submission and all supporting documentation. 


h) Whether the mutual agreement procedure request was also submitted to another authority 
under another instrument that provides for a mechanism to resolve treaty-related disputes, 
including the date of any such submission, the name and designation of the authority to which 
it was submitted, and a copy of the submission and all supporting documentation. 


i) Whether any issue in the mutual agreement procedure case was previously dealt with (such 
as in an advance ruling, advance pricing arrangement, settlement agreement or decisions by 
any court or administrative tribunal or in other similar processes), including a copy of any such 
rulings, agreements or decisions. 
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j) A statement confirming that all information and documentation provided in the mutual 
agreement procedure request is accurate and that the taxpayer will assist the MAP competent 
authority in its resolution of the issue(s) presented in the mutual agreement procedure request 
by furnishing any other information or documentation required by the MAP competent 
authority in a timely manner. 


k) A written statement that the mutual agreement procedure case involves taxation connected 
with a related issue. 


l) Any other information or documentation required by either MAP competent authority in 
accordance with its published MAP guidance. 


5. Where pursuant to paragraph 4(b), one or both of the MAP competent authorities have requested 
from the member of a Covered Group that presented the case additional information necessary to 
undertake substantive consideration of the case, the MAP competent authority that requested the 
additional information shall provide the other MAP competent authority with a copy of all such additional 
information as soon as possible following the receipt of that information. Within 90 days of receiving the 
additional information or a response concerning the additional information from the member of the Covered 
Group, the MAP competent authority that requested the additional information shall notify that member of 
a Covered Group and the other MAP competent authority either: 


a) that it has received the requested information; or 


b) that some of the requested information is still missing. Such a notification shall only be sent if 
the missing information is information necessary to undertake substantive consideration of 
the case. The MAP competent authority sending such a notification shall also send the other 
MAP competent authority an explanation to this effect. Where, however:  


i) the member of a Covered Group that presented the case has provided a written 
explanation to the MAP competent authority requesting the missing information 
identified in the notification pursuant to this subparagraph (b) detailing why it could not 
provide this information within the deadline prescribed by the MAP competent authority; 


ii) the missing information identified in the notification pursuant to this subparagraph (b) 
is not information specifically listed in the published MAP guidance of the covered 
jurisdiction of the MAP competent authority requesting that information; and 


iii) the notification provided under subparagraph (a) concerning the missing information 
identified in the notification pursuant to this subparagraph (b) has not been sent within 
90 days following a notification pursuant to this subparagraph (b), 


the MAP competent authority that sent the notification pursuant to this subparagraph (b) shall be 
treated as if it had made the notification referred to in subparagraph (a) unless the MAP competent 
authorities mutually agree that the missing information is information necessary to undertake 
substantive consideration of the case. 


6. Where neither MAP competent authority has requested additional information pursuant to paragraph 
4(b), the start date referred to in paragraph 1(a)(ii) shall be the earlier of:  


a) the date on which both MAP competent authorities have notified the member of a Covered 
Group that presented the case pursuant to paragraph 4(a); and  


b) the date that is 90 days after the earliest of any notifications sent to the MAP competent 
authority of the other covered jurisdiction pursuant to paragraph 3(b).  


7. Where additional information has been requested pursuant to paragraph 4(b), the start date referred 
to in paragraph 1(a)(ii) shall be the latest date on which a MAP competent authority that requested 
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additional information has notified the member of a Covered Group that presented the case and the other 
MAP competent authority pursuant to paragraph 5(a) or on which the notification pursuant to paragraph 
5(a) is deemed to have been made pursuant to paragraph 5(b). For such purposes, if one or both of the 
MAP competent authorities send the notification referred to in paragraph 5(b), such notification shall be 
treated as a request for additional information pursuant to paragraph 4(b). If a MAP competent authority 
that requested additional information fails to notify the member of a Covered Group that presented the 
case and the other MAP competent authority pursuant to paragraph 5, that MAP competent authority shall 
be treated as if it had not made a request for additional information for purposes of paragraphs 4 through 7 
and as if it had made the notification referred to in paragraph 5(a). 


8. Where a MAP competent authority has suspended the mutual agreement procedure referred to in 
paragraph 1(a) because a case with respect to one or more of the same related issues is pending before 
a court or administrative tribunal or is in a separate process required to be completed in connection with a 
court or administrative tribunal process in advance of that court or administrative tribunal process, the 
period provided in paragraph 1(a)(ii) will stop running until either a final decision has been rendered by the 
court or administrative tribunal or the case has been suspended or withdrawn. In these circumstances, the 
MAP competent authority that has suspended the mutual agreement procedure shall notify the other MAP 
competent authority as soon as possible of the suspension and its basis. In addition, where the member 
of a Covered Group that presented the case and the MAP competent authorities have agreed to suspend 
the mutual agreement procedure for other reasons, the period provided in paragraph 1(a)(ii) will stop 
running until the suspension has been lifted.  


9. After the start of the period provided in paragraph 1(a)(ii): 


a) Where both MAP competent authorities agree that an Entity of a Covered Group directly 
affected by the case has failed to provide in a timely manner any additional material 
information requested by either MAP competent authority, the period provided in paragraph 
1(a)(ii) shall be extended for an amount of time equal to the period beginning on the date on 
which the information was requested and ending on the date on which that information was 
provided.  


b) For circumstances not covered by paragraph 9(a), where uncooperative conduct by any Entity 
of the Covered Group before or after filing the mutual agreement procedure request has 
undermined or impeded a tax administration’s examination of the periods concerned by the 
case or the MAP competent authorities’ substantive consideration and resolution of the case, 
the MAP competent authorities may mutually agree to extend (including the period of such 
extension) or suspend the period provided in paragraph 1(a)(ii). The MAP competent 
authorities shall notify the member of the Covered Group that presented the case at the time 
that they intend to apply this provision. 


10. Any unresolved related issue arising from a mutual agreement procedure case otherwise within the 
scope of the dispute resolution panel process provided for by this Convention shall not be submitted to a 
dispute resolution panel if:  


a) a decision on this related issue has already been rendered by a court or administrative tribunal 
or in a separate process required to be completed in connection with a court or administrative 
tribunal process in advance of that court or administrative tribunal process of either of the 
covered jurisdictions and the MAP competent authority of the covered jurisdiction of that court 
or administrative tribunal or of the separate process required to be completed in connection 
with a court or administrative tribunal process in advance of that court or administrative 
tribunal process is legally bound by the decision; or 
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b) the MAP competent authorities mutually agree that the scope of the case is not suitable for 


the dispute resolution panel process.7 


11. If, at any time after a request for a dispute resolution panel has been made a decision concerning 
the related issue is rendered by a court or administrative tribunal or in a separate process required to be 
completed in connection with a court or administrative tribunal process in advance of that court or 
administrative tribunal process of one of the covered jurisdictions and the MAP competent authority of the 
covered jurisdiction of that court or administrative tribunal is legally bound by the decision:  


a) the dispute resolution panel process shall terminate if the decision by the court or 
administrative tribunal or in the separate process is rendered before the dispute resolution 
panel has delivered its decision to the MAP competent authorities; or 


b) notwithstanding paragraph 2(b), the dispute resolution panel decision shall not be final and 
binding on both covered jurisdictions, and any mutual agreement concerning the case that 
reflects the outcome of the dispute resolution panel decision shall not be implemented if the 
decision by the court or administrative tribunal or in the separate process is rendered after 
the dispute resolution panel has delivered its decision to the MAP competent authorities.  


12. For purposes of this Article and the mutual agreement procedure provisions of the relevant covered 
tax agreement and of Article 33: 


a) The dispute resolution panel proceeding with respect to a mutual agreement procedure case 
shall terminate if, at any time after a request for a dispute resolution panel has been made 
and before the dispute resolution panel has delivered its decision to the MAP competent 
authorities of the covered jurisdictions: 


i) the MAP competent authorities of the covered jurisdictions reach a mutual agreement 
to resolve the case;  


ii) the member of a Covered Group that presented the case withdraws the request for a 
dispute resolution panel or the request for a mutual agreement procedure; 


iii) a decision concerning the case is rendered in one of the covered jurisdictions and the 
MAP competent authority of the covered jurisdiction of that court or administrative 
tribunal is legally bound by the decision, as provided in paragraph 11(a); or  


iv) any member of the Covered Group or any of its authorised representatives or advisors 
breaches the written confidentiality agreement required by Annex G Section 4(3). 


b) Where the dispute resolution panel proceeding with respect to a case has been terminated 
pursuant to paragraph 12(a), the case shall not be eligible for any further consideration by the 
MAP competent authorities, except to the extent mutually agreed by the MAP competent 
authorities in the cases described in paragraph 12(a)(ii) (but only where the member of a 
Covered Group that presented the case has not also withdrawn the request for a mutual 
agreement procedure) and in paragraph 12(a)(iii) (to permit the MAP competent authority of 
the covered jurisdiction not legally bound by the decision to evaluate whether it would agree 
to provide relief consistent with that decision, such as by providing a corresponding 
adjustment). 


13. Notwithstanding paragraph 2, a dispute resolution panel decision pursuant to this Article shall not 
be binding on the covered jurisdictions and shall not be implemented if the MAP competent authorities of 
the covered jurisdictions agree on a different resolution of all unresolved related issues in the mutual 


 
7 Brazil and India have expressed objections to subparagraph (b) which extend also to corresponding aspects of 


paragraph 14. 
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agreement procedure case within 90 days after the dispute resolution panel decision has been delivered 
to them.  


14. Any unresolved related issue arising from a case presented pursuant to the mutual agreement 
procedure provisions of a covered tax agreement and otherwise within the scope of the dispute resolution 
panel process provided for in this Article shall not be submitted to a dispute resolution panel where that 
covered tax agreement provides that a mandatory binding dispute resolution mechanism, such as an 
arbitration panel or similar body, is required to be set up, upon the request of the member of the Covered 
Group or automatically, after a set time period to resolve unresolved issues arising from a mutual 
agreement procedure case or where the Council Directive (EU) 2017/1852 of 10 October 2017 on tax 
dispute resolution mechanisms in the European Union (or a domestic legislation implementing the same), 
the Convention on the elimination of double taxation in Connection with the Adjustment of Profits of 
Associated Enterprises (90/436/EEC), or any of their amending or succeeding instruments or acts are 
applicable. 


15. Notwithstanding the provisions of paragraph 14, the covered jurisdictions may mutually agree that 
the dispute resolution panel process provided for in this Article shall apply to unresolved related issues 
arising from a case presented pursuant to the provisions of a covered tax agreement where that covered 
tax agreement provides that a mandatory binding dispute resolution mechanism, such as an arbitration 
panel or similar body, is required to be set up, upon the request of the member of the Covered Group or 
automatically, after a set time period to resolve unresolved issues arising from a mutual agreement 
procedure case.  


 


Article 36 – Elective Binding Dispute Resolution Panel Mechanism 


1. The elective binding dispute resolution panel mechanism described in this Article shall apply to 
related issues in the place of the dispute resolution panel mechanism provided in Article 35 for disputes 
involving a covered jurisdiction that: 


a) is classified by the World Bank as a low-income, lower-middle-income or upper-middle-
income jurisdiction by reference to gross national income per capita, calculated using the 
World Bank Atlas method, as determined for the most recent period for which such data is 
published that precedes the date of entry into effect of Section 3 of Part V for that covered 
jurisdiction, or that precedes the date of the most recent review provided for in paragraph 4, 
whichever is later;  


b) is not a member of the Organisation for Economic Cooperation and Development nor a 
member country of the G20 on the date of entry into effect of Section 3 of Part V for that 
covered jurisdiction, or on the date of the most recent review provided for in paragraph 4, 
whichever is later; 


c) has not received from other members of the Organisation for Economic Cooperation and 
Development Forum on Tax Administration MAP Forum (FTA MAP Forum) feedback that its 
policies or practices concerning the mutual agreement procedure require improvement in any 
period following the most recent deferral of that covered jurisdiction’s Base Erosion and Profit 
Shifting (BEPS) Action 14 peer review that precedes the date of entry into effect of Section 3 
of Part V for that covered jurisdiction or, where that covered jurisdiction’s BEPS Action 14 
peer review has not been deferred, in the period covered by that covered jurisdiction’s most 
recent BEPS Action 14 peer review preceding the date of entry into effect of Section 3 of Part 
V for that covered jurisdiction or any subsequent period; and 


d) has had no or low levels of mutual agreement procedure disputes. 
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2. A covered jurisdiction shall be considered to have “had no or low levels of mutual agreement 
procedure disputes” only if the three-year average number of attribution/allocation mutual agreement 
procedure cases in its inventory at the end of the year, as determined by the mutual agreement procedure 
statistics submitted by it annually, is below ten cases. For such purposes: 


a) the three-year average shall initially be computed using the mutual agreement procedure 
statistics for the three years that immediately precede the date of entry into effect of Section 
3 of Part V for that covered jurisdiction; and 


b) the three-year average shall be computed during the review provided for in paragraph 4 using 
the mutual agreement procedure statistics for the three years that immediately precede the 
date of that review.  


Covered jurisdictions that have not submitted mutual agreement procedure statistics for any of the 
years in question shall not be considered eligible for the process under paragraph 1. 


3. The provisions of paragraph 1 shall apply to determine the eligibility of a covered jurisdiction for the 
elective binding dispute resolution panel mechanism notwithstanding the deferral, or non-deferral, of that 
covered jurisdiction’s BEPS Action 14 peer review.  


4. The eligibility of a covered jurisdiction for the elective binding dispute resolution panel mechanism 
under the criteria in paragraph 1 shall be reviewed every three years by the FTA MAP Forum. Any covered 
jurisdiction that is found to not meet the criteria in paragraphs 1 and 2 during such review shall be ineligible 
for the elective binding dispute resolution panel mechanism provided in this Article in all subsequent years.  


5. The elective binding dispute resolution panel mechanism shall apply mutatis mutandis the process 
provided in Article 35, with the following paragraphs 5(a), 5(b), 5(c) and 5(d) substituted in place of Article 
35(1)(a), (1)(d), (2)(c), (14) and (15), respectively:  


a) Where,  


i) a member of a Covered Group has presented a case to the MAP competent authority 
of a covered jurisdiction pursuant to the mutual agreement procedure provisions of a 
covered tax agreement, or the provisions of Article 33, on the basis that the actions of 
one or both of the covered jurisdictions have resulted for that member of a Covered 
Group in taxation not in accordance with the provisions of that covered tax agreement, 
and 


ii) the MAP competent authorities of the covered jurisdictions are unable to reach an 
agreement to resolve the case pursuant to the mutual agreement procedure within a 
period of two years beginning on the start date referred to in paragraph 6 or 7, as the 
case may be (unless, prior to the expiration of that period the MAP competent 
authorities of the covered jurisdictions have agreed to a different time period with 
respect to that case and have notified the member of a Covered Group that presented 
the case of such agreement),  


any unresolved related issues arising from the mutual agreement procedure case shall, if the 
member of a Covered Group requests and the MAP competent authorities mutually agree, be 
submitted to a dispute resolution panel in the manner described in this Article (as 
supplemented by any rules or procedures agreed upon by the MAP competent authorities of 
the covered jurisdictions pursuant to the provisions of Annex G Section 2).   


b) Within ten days after the receipt of the request that unresolved related issues be submitted to 
a dispute resolution panel, a MAP competent authority that receives a request without a 
confirmation that it was also sent to the other MAP competent authority shall send a copy of 
that request and the accompanying documentation to the other MAP competent authority. 
Within 30 days after the receipt of the request, the MAP competent authorities shall determine 
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by mutual agreement whether the unresolved related issues in the case will be resolved by a 
dispute resolution panel. The MAP competent authority of the covered jurisdiction of 
residence of the member of a Covered Group shall notify the member of a Covered Group as 
soon as possible following that mutual agreement whether the unresolved related issues in 
the case will be submitted to a dispute resolution panel. For purposes of applying this Article, 
the references in Annex G Section 1(1) and (2) and Annex G Section 3(b) to a “request for a 
dispute resolution panel pursuant to Article 35(1)” shall be replaced by references to 
“notification of the member of a Covered Group pursuant to Article 36(5)(b)”. 


c) The absence of a MAP competent authority mutual agreement to submit an issue to a dispute 
resolution panel shall have no effect on the MAP competent authorities’ obligation to 
endeavour to resolve the case in which that issue arises by mutual agreement, nor on the 
application of any other mandatory binding dispute resolution mechanism. 


d) Article 35(14) and (15) shall be replaced in their entirety by the following paragraph: 


The MAP competent authorities of the covered jurisdictions shall by mutual agreement 
determine how the mechanism provided by this Article shall apply with respect to any 
unresolved related issue arising from a mutual agreement procedure case otherwise within 
the scope of the dispute resolution panel process provided for in this Article that also falls 
within the scope of a case with respect to which a mandatory binding dispute resolution 
mechanism, such as an arbitration panel or similar body, is required to be set up, upon the 
request of the member of the Covered Group or automatically, after a set time period in 
accordance with a bilateral or multilateral convention or other legal instrument that provides 
for mandatory binding resolution of unresolved issues arising from a mutual agreement 
procedure case. 


 


SECTION 4 – EXCHANGE OF INFORMATION AND INTERNATIONAL 


COOPERATION 


Article 37 – Exchange of Information and International Cooperation 


1. The Parties shall exchange any information that is foreseeably relevant for the administration or 
enforcement of this Convention or the domestic laws concerning taxes imposed in accordance with Article 
4 or relieved in accordance with Article 9. 


2. The Competent Authorities of two or more Parties may mutually agree the information to be 
exchanged and the procedures for exchanging such information and international cooperation pursuant to 
this Article. 


3. Any information obtained by a Party under this Article shall be treated as secret and protected in the 
same manner as information obtained under the domestic law of that Party. 


4. Any information obtained by a Party under this Article shall be disclosed only to persons or 
authorities (including courts, administrative or supervisory bodies) concerned with the assessment or 
collection of, the enforcement or prosecution in respect of, the tax policy analysis of, or the determination 
of appeals in relation to, taxes imposed in accordance with Article 4 or relieved in accordance with Article 
9, or taxes covered by the exchange of information provisions of a bilateral or multilateral tax treaty or 
agreement in force between that Party and the Party providing the information, or the oversight of the 
above. Only the persons or authorities mentioned above may use the information and then only for such 
purposes, and only insofar as the taxation thereunder is not contrary to this Convention or the terms of a 
bilateral or multilateral tax treaty or agreement in force between the Party that provided the information 
pursuant to paragraph 1 and the Party that has obtained the information. They may, notwithstanding the 
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provisions of paragraph 3, disclose it in public court proceedings or in judicial decisions relating to such 
taxes. 


5. Notwithstanding paragraph 4, information provided by a Party to another Party under this Article 
may be transmitted by the latter to a third Party provided it is foreseeably relevant for that third Party for 
administering or enforcing this Convention or the domestic laws concerning taxes imposed in accordance 
with Article 4 or relieved in accordance with Article 9. Any transmission beyond the scope of the tax 
certainty and dispute resolution process for Amount A (Articles 22 through 36) is subject to the prior 
authorisation by the Competent Authority of the first-mentioned Party. A third Party that obtains information 
under this paragraph is subject to the provisions of paragraphs 3 and 4 with respect to such information. 


6. Notwithstanding paragraph 4, and solely for the purpose of administering or enforcing this 
Convention, independent experts acting in application of a determination panel under Articles 27 and 28 
or a dispute resolution panel under Articles 35 and 36 and Annex G shall be considered to be persons or 
authorities to whom information may be disclosed. Information that the Competent Authorities obtain from 
such persons shall be considered information that is exchanged pursuant to paragraph 1 and is subject to 
the confidentiality protections of paragraph 3. Information obtained by independent experts pursuant to 
this paragraph shall be treated as confidential and may only be used by such persons to fulfil their role as 
independent experts. The Competent Authorities shall ensure that independent experts agree in writing to 
treat any information relating to the tax certainty process or dispute resolution mechanisms consistent with 
the confidentiality, nondisclosure and limitations on use provisions of this Article and the applicable 
domestic laws of the Parties. 


7. If information is requested by a Party in accordance with this Article, the other Party shall use its 
information gathering measures to obtain the requested information, even though that other Party may not 
need such information for its own tax purposes. The obligation contained in the preceding sentence is 
subject to the limitations of paragraph 12 but in no case shall such limitations be construed to permit a 
Party to decline to supply information solely because it has no domestic interest in such information. 


8. In no case shall the provisions of paragraph 12 be construed to permit a Party to decline to supply 
information solely because the information is held by a bank, other financial institution, nominee or person 
acting in an agency or a fiduciary capacity or because it relates to ownership interests in a person. 


9. In accordance with its domestic laws, a Party may allow representatives of another Party to interview 
individuals and examine books and records in the first-mentioned Party. The first-mentioned Party may not 
invoke its domestic laws so as to impede the operation of the tax certainty and dispute resolution processes 
for Amount A provided in Articles 22 through 36 in that Party. 


10. A Party may choose to apply this paragraph with respect to the taxes imposed in accordance with 
Article 4 with respect to one or more Parties and shall notify the Depositary accordingly. This paragraph 
shall apply only between Parties that have included each other in their respective notifications regarding 
assistance in the collection of revenue claims, and such assistance shall be governed by the following: 


a) the term “revenue claim” as used in this paragraph means an amount owed in respect of the 
taxes imposed in accordance with Article 4, as well as interest, administrative penalties and 
costs of collection or conservancy related to such amount; 


b) when a revenue claim of a Party is enforceable under the laws of that Party and is owed by 
an Entity who, at that time, cannot, under the laws of that Party, prevent its collection, that 
revenue claim shall, at the request of the Competent Authority of that Party, be accepted for 
purposes of collection by the Competent Authority of the other Party. That revenue claim shall 
be collected by that other Party in accordance with the provisions of its laws applicable to the 
enforcement and collection of its own taxes as if the revenue claim were a revenue claim of 
that other Party that met the conditions allowing that other Party to make a request under this 
paragraph; 
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c) when a revenue claim of a Party is a claim in respect of which that Party may, under its law, 
take measures of conservancy with a view to ensure its collection, that revenue claim shall, 
at the request of the Competent Authority of that Party, be accepted for the purpose of taking 
measures of conservancy by the Competent Authority of the other Party. That other Party 
shall take measures of conservancy in respect of that revenue claim in accordance with the 
provisions of its laws as if the revenue claim were a revenue claim of that other Party even if, 
at the time when such measures are applied, the revenue claim is not enforceable in the first-
mentioned Party or is owed by an Entity who has a right to prevent its collection; 


d) notwithstanding the provisions of subparagraphs (b) and (c), a revenue claim accepted by the 
Competent Authority of a Party for purposes of subparagraphs (b) and (c) shall not, in that 
Party, be subject to the time limits or accorded any priority applicable to a revenue claim under 
the laws of that Party by reason of its nature as such. In addition, a revenue claim accepted 
by the Competent Authority of a Party for purposes of subparagraphs (b) and (c) shall not, in 
that Party, have any priority applicable to that revenue claim under the laws of the other Party; 


e) acts carried out by a Party in the collection of a revenue claim accepted by the Competent 
Authority of that Party for purposes of subparagraphs (b) and (c) which if they were carried 
out by the other Party would have the effect of suspending or interrupting the time limits 
applicable to the revenue claim in accordance with the laws of that other Party shall have 
such effect under the laws of that other Party. The Competent Authority of the first-mentioned 
Party shall inform the Competent Authority of the other Party of the acts which the first-
mentioned Party has carried out in the collection of the revenue claim; 


f) proceedings with respect to the existence, validity or the amount of a revenue claim of a Party 
shall not be brought before the courts or administrative bodies of the other Party; and 


g) where, at any time after a request has been made by the Competent Authority of a Party 
under subparagraphs (b) and (c) and before the other Party has collected and remitted the 
relevant revenue claim to the first-mentioned Party, the relevant revenue claim ceases to be: 


i) in the case of a request under subparagraph (b), a revenue claim of the first-mentioned 
Party that is enforceable under the laws of that Party and is owed by an Entity who, at 
that time, cannot, under the laws of that Party, prevent its collection; or 


ii) in the case of a request under subparagraph (c), a revenue claim of the first-mentioned 
Party in respect of which that Party may, under its laws, take measures of conservancy 
with a view to ensure its collection; 


the Competent Authority of the first-mentioned Party shall promptly notify the Competent 
Authority of the other Party of that fact and, at the option of the Competent Authority of that 
other Party, the Competent Authority of the first-mentioned Party shall either suspend or 
withdraw its request. 


11. A Party may permit the service of documents with respect to the taxes of another Party imposed in 
accordance with Article 4 on a person within the territory of the first-mentioned Party, directly, either through 
the post only or both through the post and electronically. Where a Party has not permitted such service of 
documents, the Party shall, upon request of the other Party, provide administrative assistance in such 
service of documents. Each Party shall notify the Depositary, indicating whether it permits the service of 
documents directly, either through the post only or both through the post and electronically, and, if so, to 
which Parties such permission extends, and specifying any relevant procedural requirements for the 
service of documents. 


12. Nothing in this Article shall be construed so as to impose on a Party the obligation:  
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a) to carry out administrative measures at variance with the laws and administrative practice of 
that or the other Party or to carry out measures which would be contrary to public policy (ordre 
public);  


b) to supply information which is not obtainable under the laws or in the normal course of the 
administration of that or the other Party; 


c) to supply information which would disclose any trade, business, industrial, commercial or 
professional secret or trade process, or information the disclosure of which would be contrary 
to public policy (ordre public); 


d) to provide assistance in the collection of revenue claims if the other Party has not pursued all 
reasonable means of collection or conservancy, as the case may be, available under its laws 
or administrative practice; or 


e) to provide assistance in the collection of revenue claims in those cases where the 
administrative burden for that Party is clearly disproportionate to the benefit to be derived by 
the other Party.  
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PART VI – TREATMENT OF SPECIFIC MEASURES ENACTED BY PARTIES 


 


SECTION 1 – REMOVAL AND STANDSTILL OF DIGITAL SERVICES TAXES AND 


RELEVANT SIMILAR MEASURES 


Article 38 – Removal of Existing Measures 


1. A Party shall not apply any measure listed in Annex A to any person as from the date specified in 
Article 49(4). 


2. Listing or not listing a specific measure in Annex A: 


a) shall not be considered evidence as to whether that measure is described in Article 39(2); 
and 


b) shall determine that measure’s treatment solely for purposes of this Convention. 


 


Article 39 – Elimination of Amount A Allocations for Parties Imposing Digital Services 


Taxes and Relevant Similar Measures 


1. Subject to Annex H, any Party of which a digital services tax or relevant similar measure, or a 


measure listed in Annex A, is in force and in effect during a Period: 


a) shall not be allocated any Amount A Profit under Article 5 with respect to that Period; and 


b) shall not impose a tax with respect to that Period under any domestic law provision implementing 
the provisions of Article 4. 


2. For purposes of this Article, the term “digital services tax or relevant similar measure” means any 
tax imposed by a Party, however described, if it meets all of the following criteria and is not described in 
paragraph 3: 


a) the application of such tax, or the amount of tax imposed, is determined primarily by reference 
to the location of customers or users, or other similar market-based criteria;  


b) such tax either: 


i) is applicable by its terms solely to businesses carried out by persons that: 


A) are not residents of that Party (“non-residents”); or  


B) are primarily owned, directly or indirectly, by non-residents of that Party (“foreign-
owned businesses”); or 


ii) applies revenue thresholds, exemptions for taxpayers subject to domestic corporate 
income tax in that Party, or other scope restrictions that:  


A) cause the measure to apply in practice exclusively or almost exclusively to non-
resident or foreign-owned businesses; and  
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B) have the effect of insulating domestic businesses from the application of the tax. 


Determining whether the condition of clause (B) is met shall take into account all 
relevant facts and circumstances, including the policy objectives of the tax and the 
overall distribution of domestic and foreign businesses in that Party. The mere fact that 
there are few or no domestic enterprises in the relevant market is not dispositive; and 


c) such tax is treated by that Party as outside the scope of any agreements (other than this 
Convention) in force between that Party and one or more other jurisdictions for the avoidance 
of double taxation with respect to taxes on income.  


3. The term “digital services tax or relevant similar measure” shall not include: 


a) a rule that addresses artificial structuring to avoid traditional permanent establishment or 
similar domestic law nexus requirements that are based on physical presence (including both 
direct physical presence and the physical presence and activity of an agent);  


b) value added taxes, goods and services taxes, sales taxes, or other similar taxes on 
consumption; or 


c) generally applicable taxes imposed with respect to transactions on a per-unit or per-
transaction basis rather than on an ad valorem basis. 


4. A Party shall be considered to have a digital services tax or relevant similar measure in force and in 
effect for a Period if:  


a) it is determined under Annex H to have adopted a measure described in paragraph 2 with 
effect for that Period; and  


b) the Conference of the Parties has not determined that the Party has withdrawn that measure 
or otherwise terminated its application with respect to all companies, with effect for that 
Period. 


5. The definition of “digital services tax or relevant similar measure” in paragraph 2 and any 
determination under Annex H shall be considered relevant, including as evidence, solely for purposes of 
this Convention.  


 


SECTION 2 – TREATMENT OF SPECIFIC MEASURES IN SCOPE OF TAX 


TREATIES 


Article 40 – Treatment of Specific Measures in Scope of Tax Treaties 


1. Subject to paragraph 2, a Party shall not apply a tax measure to a Group Entity of a Covered Group 
if: 


a) the measure is not a digital services tax or relevant similar measure solely because it does 
not meet the condition described in Article 39(2)(c); and 


b) the threshold for applying the measure is based on interaction by the Group Entity or Covered 
Group with the economy of the Party determined on the basis of criteria including local sales, 
number of users or targeting of a domestic audience, that do not require the physical presence 
in the Party of the Group Entity or the payor of a payment to the Group Entity. 
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2. Paragraph 1 shall not apply if application of the measure to the relevant Group Entity is permitted 
under an agreement in effect between the Party and the Jurisdiction of residence of the Group Entity for 
the avoidance of double taxation with respect to taxes on income.  
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PART VII – FINAL PROVISIONS 


 


Article 41 – Signature and Ratification, Acceptance or Approval 


1. As of the [x] day of [month, year], this Convention shall be open for signature by all States. 


2. This Convention is subject to ratification, acceptance or approval. 


 


Article 42 – Territorial Application  


1. Any State may, at the time of signature, when depositing its instrument of ratification, acceptance, 
or approval, or at any later date, deposit a declaration specifying a Jurisdiction for whose international 
relations it is responsible and to which this Convention shall apply. The Convention shall enter into force 
in respect of such a Jurisdiction on the later of the date of entry into force of this Convention for the State 
and the first day of the calendar month following the expiration of a period of three months beginning on 
the date of the deposit of the declaration. 


2. For purposes of applying this Convention to a Jurisdiction for which a declaration described in 
paragraph 1 is in force, and subject to paragraphs 3 and 4, the following provisions shall apply as though 
the Jurisdiction were a Party separate from the State responsible for its international relations and from 


any other Jurisdictions for whose international relations the same State is responsible8: 


a) Article 2(l) and the provisions contained in Annex B Section 3 (definition of the Designated 
Payment Entity); 


b) Article 4 (Taxation of Profits of a Covered Group); 


c) Article 6(2) (Sources of Adjusted Revenues); 


d) Article 9 (Relief for Amount A Taxation); 


e) Article 11(15) (Allocation of the Obligation to Eliminate Double Taxation with Respect to the 
Amount A Relief Amount); 


f) Article 12 (Provision of Relief for Amount A Taxation to Entities of a Covered Group); 


g) Article 13 (Identification of Group Entities of a Covered Group Entitled to Elimination of Double 
Taxation); 


h) the provisions contained in Section 1 (Administration) of Part V;  


i) the provisions contained in: 


 
8 Discussions are ongoing as to whether to include an election for a common application of the MLC to a non-State 


jurisdiction which was not a member of the Inclusive Framework on 11 July 2023 and the State responsible for its 


foreign relations, and if so, how to give effect to that election in a way that respects the interests of the other parties. 


The United States believes such an election is necessary. The inclusion of such an election is opposed by some other 


IF members.  
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i) Section 2 (Tax Certainty Framework for Parts II to IV (Amount A)) of Part V, with the 
exception of Articles 25 (Constitution of a Scope Review Panel or Review Panel) and 
28 (Composition of a Determination Panel); and 


ii) Annex F, with the exception of Section 3 (Composition of a Determination Panel); 


iii) solely in the case of a specified non-State jurisdiction, Articles 25 (Constitution of a 
Scope Review Panel) and 28 (Composition of a Determination Panel), and Annex F 
Section 3 (Composition of a Determination Panel); 


j) Article 37 (Exchange of Information and International Cooperation); 


k) Article 49 (Entry into Effect); 


l) Annex B Section 4(13)(i)(i); 


m) Annex C Section 1(5) (Provisions for Group Mergers and Demergers, Internal Fragmentation, 
Dual-listed Arrangements and Stapled Structures); 


n) Annex E; and 


o) the provisions contained in Part VI (Treatment of Specific Measures Enacted by Parties) and 
in Annex H(1), (2) and (10) (Review Process and Early Clarification on Digital Services Taxes 
and Relevant Similar Measures); 


3. If a request described in Annex H(1) is made with respect to a concerned measure enacted by a 
Jurisdiction for which a declaration described in paragraph 1 is in force, then if specified in that declaration, 
the application of Annex H shall be modified as follows: 


a) the Jurisdiction, rather than the Party, shall perform the self-assessment described in Annex 
H(4); and 


b) if an ad hoc advisory panel is formed under Annex H(8), the Jurisdiction shall be treated as 
the enacting Party; in such a case, the Party responsible for the international relations of the 
Jurisdiction shall not be included in the ad hoc advisory panel.  


If no such specification is included in the declaration, the Party responsible for the international 
relations of the Jurisdiction shall perform the self-assessment and shall be treated as the enacting 
Party for purposes of an ad hoc advisory panel. 


4. For purposes of the Conference of the Parties described in Article 47: 


a) a Jurisdiction for which a declaration is in force under paragraph 1 shall not participate in the 
Conference of the Parties separately from the Party responsible for its international relations 
except to the extent provided in subparagraph (b); and 


b) a specified non-State jurisdiction for which a declaration is in force under paragraph 1 shall 
be permitted to participate in the Conference of the Parties separately from the Party 
responsible for its international relations and take part in decisions of the Conference of the 
Parties with respect to the functions described in Article 47(3)(b) through (k) and (o) and with 
respect to addressing any additional questions that may arise as to the interpretation or 
implementation of Part V . 


5. For the purpose of determining whether the deposit of instruments of ratification, acceptance or 
approval by Contracting States represent 600 points or more for purposes of Article 48 (Entry into Force), 
any points allocated to a Jurisdiction for which a declaration described in paragraph 1 has been deposited 
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and has not been withdrawn shall be considered together with the points allocated to the Contracting State 
responsible for its international relations.  


6. For the purpose of determining the total points represented by the Parties for purposes of Articles 
43 (Review Process to Lower the Adjusted Revenues Threshold) and 51 (Termination), any points 
allocated to a Jurisdiction for which a declaration described in paragraph 1 is in force shall be considered 
together with the points allocated to the Party responsible for its international relations. 


7. For purposes of this Article, the term “specified non-State jurisdiction” refers to: 


a) Guernsey, the Isle of Man, and Jersey; and 


b) another Jurisdiction for which a declaration described in paragraph 1 is in force if: 


i) the Party responsible for the Jurisdiction’s international relations submits a notification 
stating its conclusion that the Jurisdiction should be treated as a specified non-State 
jurisdiction and certifying that the Jurisdiction has: 


A) an independent tax system, including the competence to legislate on corporate 
tax on its own authority; 


B) an independent tax administration; and 


C) an independent competent authority with capability and experience in 
international tax coordination; and 


ii) following discussion in the Conference of the Parties, no Party objects to treating the 
Jurisdiction as a specified non-State jurisdiction.  


An objection pursuant to subdivision (ii) shall not prevent the Party responsible for the 
Jurisdiction’s international relations from submitting a notification described in subdivision (i) 
with respect to the Jurisdiction again at a later date. 


 


Article 43 – Review Process to Lower the Adjusted Revenues Threshold 


1. Article 3(9) shall apply with respect to any Period beginning on or after the expiration of a period of 
one year from the date on which the implementation of this Convention has been deemed successful under 
paragraph 5 or 6, on the basis of a review conducted in accordance with paragraphs 2 and 3 (the 
“implementation review”). 


2. The Conference of the Parties shall begin an implementation review after the expiration of a period 
of seven years from the date on which this Convention enters into force in accordance with Article 48(1), 
and shall complete the implementation review no more than eight years from the date on which this 
Convention enters into force.  


3. The implementation review will include consideration of whether the implementation of this 
Convention has been successful with respect to: 


a) the rules on elimination of double taxation in Part IV, including whether elimination of double 
taxation has been timely and effective;  


b) the rules on the administration and exchange of information in Sections 1 and 4 of Part V, 
including: 
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i) the timely payment of tax liabilities, taking into account the application of secondary 
liability as the case may be;  


ii) the timely and effective exchange of information and respect of information secrecy; 
and 


iii) the resources required to administer this Convention, relative to the Amount A Profit 
reallocated under this Convention; 


c) the timeliness and effectiveness of the tax certainty framework for Amount A and issues 
related to Amount A contained in Sections 2 and 3 of Part V, including in particular the 
formation and operation of: 


i) scope review panels and review panels; 


ii) determination panels with respect to tax certainty for Parts II through IV; and 


iii) dispute resolution panels with respect to tax certainty for issues related to Amount A;  


as well as the extent to which Parties implement certainty outcomes; and 


d) the rules on the removal and standstill of digital services taxes and relevant similar measures 
in Section 1 of Part VI, including: 


i) the effective withdrawal of existing measures subject to removal;  


ii) the timeliness of the decision-making process in the Conference of the Parties pursuant 
to Annex H; and  


iii) the effectiveness of the elimination of the allocation of Amount A Profit in case the 
Conference of the Parties decides a measure is a digital services tax or relevant similar 
measure.  


4. To facilitate the implementation review required under paragraphs 2 and 3, the Conference of the 
Parties may agree on a process for collecting information from the Parties on an ongoing basis about their 
experience in implementing this Convention. Meetings of the Conference of the Parties shall be convened 
as necessary to discuss any difficulties that Parties encounter with implementation with a view to finding 
appropriate ways to address them to the extent possible before the beginning of the implementation review. 


5. The implementation of this Convention shall be deemed successful on the date that is three months 
after the date of completion of the implementation review, unless before that date, written objections, 
accompanied by an explanation in sufficient detail (including specific references to the elements listed in 
paragraph 3 that the Party considers to be unsuccessful) to allow the other Parties to understand the 
specific implementation issues giving rise to the objection, are received from: 


a) a simple majority of Parties; or 


b) 20 or more Parties representing a total of 600 points or more as set out in Annex I, or in the 
most recently updated assignment of points pursuant to Article 47(4). 


6. If at the expiration of the deadline described in paragraph 5, written objections have prevented 
implementation from being deemed successful, then within three months of that deadline, a meeting of the 
Conference of the Parties shall be convened to address the implementation issues that were specifically 
identified in those written objections. The implementation of this Convention shall be deemed successful 
on the date that is two years after the deadline described in paragraph 5, or another date agreed by the 
Conference of the Parties, unless by that date written objections, accompanied by an explanation that 
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identifies in detail which of the implementation issues identified in the written objections described in 
paragraph 5 have not yet been addressed, are received from: 


a) a simple majority of Parties; or 


b) 25 or more Parties, representing a total of 700 points or more as set out in Annex I, or in the 
most recently updated assignment of points pursuant to Article 47(4). 


7. If, by the date that is two years after the deadline described in paragraph 5 (or other date that may 
be agreed by the Conference of the Parties under paragraph 6), written objections have prevented 
implementation from being deemed successful, this Convention shall terminate on the date specified in 
Article 51(3), unless the Parties decide by simple majority within three months of the deadline described in 
paragraph 6 that the Convention shall not terminate. 


 


Article 44 – Amendment 


1. Any Party may propose an amendment to this Convention by submitting the proposed amendment 
to the Depositary. The Depositary shall inform the Parties and Signatories of any proposed amendment. 


2. A meeting of the Conference of the Parties shall be convened to consider the proposed amendment 
within six months of the communication by the Depositary of the proposed amendment in accordance with 
paragraph 1, provided that the convening of such meeting is supported by one-third of the Parties. 


 


Article 45 – Reservations 


No reservations may be made to this Convention. 


 


Article 46 – Relationship Between this Convention and Existing Tax Agreements 


In the event of a conflict between the provisions of this Convention and the provisions of any Existing Tax 
Agreement, the provisions of this Convention shall prevail to the extent of the conflict.  


 


Article 47 – Conference of the Parties 


1. A Conference of the Parties shall be established for the purpose of taking any decisions or exercising 
any functions that are required or appropriate under the provisions of this Convention.  


2. The Depositary shall convene the first meeting of the Conference of the Parties no later than three 
months following the entry into force of the Convention.  


3. The functions of the Conference of the Parties include addressing any questions that may arise as 
to the interpretation or implementation of the Convention, as well as the specific functions set out in the 
following provisions of the Convention: 


a) Article 2(1)(a) on the definition of the term Acceptable Financial Accounting Standard; 
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b) Article 15(2) on the development of a standard template that will be used for filing the Amount 
A Tax Return and Common Documentation Package; 


c) Article 22 on Requests for Certainty over Whether a Group is a Covered Group; 


d) Article 23 on Requests for Certainty by a Covered Group; 


e) Article 24 on Conditions for a Review by a Scope Review Panel or Review Panel; 


f) Article 25 on the Constitution of a Scope Review Panel or Review Panel; 


g) Article 26 on Certainty Reviews; 


h) Article 27 on the Determination Panel to Resolve Disagreements; 


i) Article 29 on Certainty Outcomes;  


j) Article 30 on the Withdrawal of a Request for Certainty;  


k) Article 31 on Tax Examinations Where a Request for Certainty is not made or is Withdrawn 
or Considered to have been Withdrawn; 


l) Article 32 on the definitions of the terms “advance certainty documentation package”, 
“affected party”, “follow-up scope certainty documentation package”, “lead tax administration”, 
“listed party”, “scope certainty documentation package”, and “tax certainty user fee”;  


m) Article 42 on the discussion regarding the status of specified non-State jurisdictions;  


n) Article 43 on the Review Process to Lower the Adjusted Revenues Threshold; 


o) Annex C Section 6 on the Defence Group Adjustment; 


p) Annex E Section 1 on the definition of the term “reasonable measures”; 


q) Annex F Sections 1 and 3 on Certainty Reviews and the Composition of a Determination 
Panel; 


r) Annex H on the Review Process and Early Clarification on Digital Services Taxes and 
Relevant Similar Measures; 


4. In addition to the functions identified in paragraph 3, the Conference of the Parties shall update the 
points assigned to Jurisdictions for purposes of Articles 43, 48 and 51, in lieu of the points assigned in 
Annex I, based on the data available regarding the proportion of Ultimate Parent Entities of Covered 
Groups residing in each Jurisdiction relative to the total number of Covered Groups, expressed as points 
out of one thousand: 


a) for the purpose of determining whether the implementation of the Convention is deemed 
successful under Article 43(5) and (6); once agreed, the updated points shall be used for the 
purpose of applying Article 51(2), until a new updated list has been approved under 
subparagraph (b); 


b) at least one year after the date on which the implementation of the Convention has been 
deemed successful under Article 43(5) or (6), for the purpose of applying Article 51(2), based 
on the data available regarding the proportion of Ultimate Parent Entities of Covered Groups 
residing in Parties; and 
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c) every five years thereafter. 


5. Decisions of the Conference of the Parties shall be made by consensus, except where: 


a) another decision-making process is provided in the Convention; or  


b) the Conference of the Parties agrees by consensus to adopt a different rule. 


6. The Conference of the Parties shall adopt its rules of procedure. 


7. The Conference of the Parties shall be served by a dedicated Secretariat based in the Organisation 
for Economic Co-operation and Development. This Secretariat shall act under the oversight of the 
Conference of the Parties to support the interpretation, implementation and application of this Convention 
by preparing discussions and decisions of the Conference of the Parties and undertaking any other tasks 
assigned to it by the Conference of the Parties or pursuant to the provisions of the Convention. 


 


Article 48 – Entry into Force 


1. This Convention shall enter into force on a date to be decided by the Contracting States pursuant to 
paragraph 2, after: 


a) the deposit of the thirtieth instrument of ratification, acceptance or approval; and  


b) the deposit of instruments of ratification, acceptance or approval by Contracting States 
representing a total of 600 points or more as set out in Annex I. 


2. The Depositary shall convene a meeting of the Contracting States within three months after the 
conditions under paragraph 1 are met in order for the Contracting States to decide whether and on what 
date to bring the Convention into force, taking into account in particular the level of participation of 
Contracting States expected to have obligations to eliminate double taxation, as well as the goal of 
ensuring that the Contracting States are geographically diverse and account for approximately 60 per cent 
or more of worldwide Gross Domestic Product.  


A decision to bring the Convention into force shall be adopted if it is supported by: 


a) a simple majority of the Contracting States at the time the meeting is convened; and 


b) Contracting States representing a total of 600 points or more as set out in Annex I. 


3. If a decision to bring the Convention into force is not reached at the meeting convened under 
paragraph 2, the Depositary shall invite the Contracting States to meet every six months, or a longer period 
if decided by the Contracting States, to consider the matter, until such a decision is reached.  


4. In the case of a Signatory ratifying, accepting, or approving this Convention after the decision on the 
date of entry into force of the Convention has been made in accordance with paragraph 2, the Convention 
shall enter into force for that Signatory on the later of the date of entry into force of this Convention 
determined under paragraph 1 and the first day of the calendar month following the expiration of a period 
of three months beginning on the date of the deposit by such Signatory of its instrument of ratification, 
acceptance or approval. 


 


Article 49 – Entry into Effect 
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1. The provisions of this Convention shall have effect in a Party with respect to any Period of a Covered 
Group beginning on or after the first day of the next calendar year that begins on or after the expiration of 
a period of six months from the date on which this Convention enters into force for that Party. 


2. Notwithstanding paragraph 1 and subject to paragraph 3, the provisions of this Convention shall 
have effect in a Party with respect to the Covered Group on the first day of the calendar year described in 


paragraph 1 (the "date of entry into effect") if: 9  


a) a Group Entity of a Covered Group was subject to tax with respect to one of the measures 
listed in Annex A in the calendar year preceding the calendar year described in paragraph 1;  


b) the Period of the Covered Group in which the date of entry into effect falls ends on or after 
the 1st of April; and 


c) the Convention has entered into force in that Party as per Article 48(1). 


3. For a Covered Group to which paragraph 2 applies: 


a) the application of this Convention to the Period in which the date of entry into effect falls (the 
"initial Period") shall be modified as follows: 


i) the amount of Amount A Profit that may be taxed in a Party for the initial Period in 
accordance with Article 4(1) and (2), shall be the Amount A Profit that may be taxed in 
that Party for the initial Period under Article 4 multiplied by the number of days from the 
date of entry into effect until the end of the initial Period and divided by the total number 
of days in the initial Period; 


ii) the portion of the Amount A relief amount allocated to each specified jurisdiction under 
Article 11(6) through (15) shall be the Amount A relief amount allocated to that specified 
jurisdiction multiplied by the number of days from the date of entry into effect until the 
end of the initial Period and divided by the total number of days in the initial Period; 


iii) if the number of days from the date of entry into effect until the end of the initial Period 
is fewer than 183 days, the following phases shall be extended so as to include the 
initial Period: 


A) the initial revenue sourcing transitional phase, the initial extractives 
transitional phase, the regulated financial services transitional period, and the 
mixed segment entity transitional period described in Annex E Section 1; 


B) the transition period with respect to the Withholding Tax Upward Adjustment 
described in Annex B Section 6(7); and 


C) the “first three Periods that follow the entry into effect of this Convention” as 
provided in Article 34(3)(a); and 


b) the prior unallocated Amount A relief of the Covered Group for the Period following the initial 
Period under Article 11(2)(c) shall be equal to the greater of zero or the amount determined 
by: 


i) subtracting the Amount A relief amount of the Covered Group in the initial Period from 
the Amount A Profit of the Covered Group in the initial Period; then 


 
9 India has expressed an objection to paragraph 2, which extends to Article 49(3) below. 
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ii) multiplying the result by the number of days from the date of entry into effect until the 
end of the initial Period and dividing by the total number of days in the initial Period. 


4. Article 38(1) shall have effect in a Party as from the first day of the next calendar year that begins 
on or after the expiration of a period of six months from the date on which this Convention enters into force 
for that Party. 


5. Notwithstanding the preceding provisions of this Article, the following provisions shall have effect in 
each Party from the date of entry into force of this Convention for that Party, without regard to the Period 
to which the matter relates: 


a) Annex F Section 3 (Establishing a Standing Pool Comprising Independent Experts 
established for purposes of Amount A Determination Panels under Article 28); 


b) Annex H (Review Process and Early Clarification on Digital Services Taxes and Relevant 
Similar Measures). 


6. The provisions of Article 47 shall have effect from the date of entry into force of this Convention.  


7. Notwithstanding the preceding provisions of this Article, the provisions of this Convention shall have 
effect in each Party with respect to an Existing Tax Agreement from the latest of the dates on which this 
Convention enters into force for each of the parties to the Existing Tax Agreement. 


 


Article 50 – Withdrawal 


1. After an initial period of five years after the entry into force of this Convention in accordance with 


Article 48(1):10 


a) any Party may, at any time, notify the Depositary of its intention to withdraw from this 
Convention; and 


b) a Party that has made a declaration under Article 42(1) may withdraw that declaration with 
respect to such a Jurisdiction by notifying the Depositary of its intention not to apply the 
Convention with respect to that Jurisdiction.  


The Depositary shall inform the Parties and Signatories of any notification of withdrawal. 


2. Withdrawal pursuant to paragraph 1 shall have effect in the Party with respect to any Period 
beginning on or after the first day of the next calendar year that begins on or after the expiration of a period 
of twelve months beginning on the date of receipt of the notification of withdrawal by the Depositary, unless 
the Party retracts its withdrawal before that time by means of a notification addressed to the Depositary.  


3.  A meeting of the Conference of the Parties may be convened by the Depositary following receipt 
of a notification of withdrawal, in order to discuss the matter. 


 


Article 51 – Termination 


1. The Parties may decide, by consensus, to terminate this Convention as of a specified date. 


 
10 India has expressed an objection to paragraph 1. 







   89 


      
  


2. If the withdrawal of any Party from this Convention pursuant to Article 50 causes the total points 
represented by the remaining Parties, as set out in Annex I, or in the most recently updated assignment of 
points pursuant to Article 47(4), to fall below 550 points, the Convention shall terminate as of the effective 
date of that withdrawal.  


3. If the Convention is terminated pursuant to Article 43(7), the Convention shall terminate on the date 
that is three months after the date described in Article 43(6). 


4. The termination of this Convention shall have effect with respect to any Period beginning on or after 
the date of termination. 


  


Article 52 – Relation with Protocols 


1. This Convention may be supplemented by one or more protocols. 


2. In order to become a party to a protocol, a State shall also be a Party to this Convention. 


3. A Party to this Convention is not bound by a protocol unless it becomes a party to the protocol in 
accordance with its provisions. 


 


Article 53 – Depositary  


1. The Secretary-General of the Organisation for Economic Co-operation and Development shall be 
the Depositary of this Convention and any protocols pursuant to Article 52.  


2. The Depositary shall:  


a) notify the Parties and Signatories within one month of: 


i) any notification regarding assistance in the collection of revenue claims pursuant to 
Article 37(10); 


ii) any notification regarding service of documents pursuant to Article 37(11); 


iii) any signature pursuant to Article 41 (Signature and Ratification, Acceptance or 
Approval); 


iv) the deposit of any instrument of ratification, acceptance or approval pursuant to Article 
41 (Signature and Ratification, Acceptance or Approval); 


v) the date on which the implementation of the Convention is deemed successful pursuant 
to Article 43 (Review Process to Lower the Adjusted Revenue Threshold); 


vi) any proposed amendment to this Convention pursuant to Article 44 (Amendment); 


vii) a decision of the Contracting States on the date of entry into force of the Convention 
pursuant to Article 48 (Entry into Force);  


viii) any notification of withdrawal from this Convention pursuant to Article 50 (Withdrawal);  
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ix) any event resulting in the termination of this Convention pursuant to Article 51 
(Termination); or 


x) any other communication related to this Convention; and 


b) maintain publicly available lists of: 


i) Parties for which the provisions of this Convention are in effect pursuant to Article 49 
(Entry into effect); and 


ii) notifications made by the Parties. 


 
 


In witness whereof the undersigned, being duly authorised thereto, have signed this Convention. 


Done at Paris, the [x] day of [month year], in English and French, both texts being equally authentic, in a 
single copy which shall be deposited in the archives of the Organisation for Economic Co-operation and 
Development. 
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ANNEX A – LIST OF EXISTING MEASURES SUBJECT TO REMOVAL 


[It is understood by the negotiators that this list of existing measures will not be considered evidence as 
to whether the measures it includes are digital services taxes or relevant similar measures, nor shall it 


determine the measures' treatment for any other purposes than the application of the Convention after it 
enters into effect.] 


Table 1. Annex–A - List of Existing Measures Subject to Removal 


Enacting Jurisdiction Description of the 
Measure 


Legal Act Effective Date 


Austria Digital Services Tax Digital Tax Act 2020 1 January 2020 


France Digital Services Tax Law no. 759/2019 1 January 2019 


India Equalisation levy on online 
advertisement services 


Finance Act 2016 (Law no. 
28/2016), Section 165 


1 April 2016 


India Equalisation levy on e-
commerce 


Finance Act 2016 (Law no. 
28/2016), Section 165A 


1 April 2020 


Italy Digital Services Tax Budget Law 2019 (Law no. 
145/2018), Article 1, 
Subsections 35-49 


1 January 2020 


Spain Digital Services Tax Law no. 4/2020, of 
October 15 


15 January 2021 


Tunisia Digital Services Tax 
 


Finance Law 2020 (Law 
no. 78/2019), Article 27 


1 January 2020 


Türkiye Digital Services Tax 
 


Law no. 7194, Articles 1-7 1 March 2020 


United Kingdom Digital Services Tax 
 


Finance Act 2020 (2020 c. 
14), Part 2 


1 April 2020 
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ANNEX B – SUPPLEMENTARY DEFINITIONS RELATED TO ARTICLE 2 


 


Section 1 – Excluded Entities 


For purposes of this Convention, the following definitions apply: 


a) the term “governmental entity” means an Entity: 


i) that is part of or wholly-owned by a government (including any political subdivision or 
local authority thereof);  


ii) that does not carry on a trade or business; 


iii) that has the principal purpose of: 


A) fulfilling a government function; or 


B) managing or investing that government’s or Jurisdiction’s assets through the 
making and holding of investments, asset management, and related investment 
activities for the government’s or Jurisdiction’s assets;  


iv) that is accountable to the government on its overall performance, and provides annual 
information reporting to the government; and 


v) whose assets vest in such government upon dissolution and to the extent it distributes 
net earnings, such net earnings are distributed solely to such government with no 
portion of its net earnings inuring to the benefit of any private person. 


b) the term “international organisation” means any intergovernmental organisation (including a 
supranational organisation) or wholly-owned agency or instrumentality thereof that meets all 
of the following conditions: 


i) it is comprised primarily of governments; 


ii) it has in effect a headquarters or substantially similar agreement with the Jurisdiction 
in which it is established; and 


iii) law or its governing documents prevent its income inuring to the benefit of private 
persons. 


c) the term “investment fund” means an Entity that meets all of the following conditions: 


i) it is designed to pool assets (which may be financial and non-financial) from a number 
of investors (some of which are not connected); 


ii) it invests in accordance with a defined investment policy; 


iii) it allows investors to reduce transaction, research, and analytical costs, or to spread 
risk collectively; 


iv) it is primarily designed to generate investment income or gains, or to provide protection 
against a particular or general event or outcome; 
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v) investors have a right to return from the assets of the fund or income earned on those 
assets, based on the contributions made by those investors; 


vi) the Entity or its management is subject to a regulatory regime in the Jurisdiction in 
which it is established or managed (including appropriate anti-money laundering and 
investor protection regulation); and 


vii) it is managed by investment fund management professionals on behalf of the investors. 


d) the term “non-profit organisation” means an Entity that meets all of the following conditions: 


i) it is established and operated in its jurisdiction of residence: 


A) exclusively for religious, charitable, scientific, artistic, cultural, athletic, 
educational, or other similar purposes; or 


B) as a professional organisation, business league, chamber of commerce, labour 
organisation, agricultural or horticultural organisation, civic league or an 
organisation operated exclusively for the promotion of social welfare; 


ii) substantially all of the income from the activities mentioned in subparagraph (a) is 
exempt from income tax in its jurisdiction of residence; 


iii) it has no shareholders or members who have a proprietary or beneficial interest in its 
income or assets; 


iv) the income or assets of the Entity may not be distributed to, or applied for the benefit 
of, a private person or non-charitable Entity other than: 


A) pursuant to the conduct of the Entity’s charitable activities; 


B) as payment of reasonable compensation for services rendered or for the use of 
property or capital; or 


C) as payment representing the fair market value of property which the Entity has 
purchased, and 


v) upon termination, liquidation or dissolution of the Entity, all of its assets must be 
distributed or revert to a non-profit organisation or to the government (including any 
governmental entity) of the Entity’s jurisdiction of residence or any political subdivision 
thereof; 


but does not include any Entity carrying on a trade or business that is not directly related to 
the purposes for which it was established. 


e) the term “pension fund” means: 


i) an Entity established and operated in a Jurisdiction exclusively or almost exclusively to 
administer or provide retirement benefits and ancillary or incidental benefits to 
individuals, if: 


A) the Entity is regulated as such by that Jurisdiction or one of its political 
subdivisions or local authorities; or 


B) those benefits are secured or otherwise protected by national regulations and 
funded by a pool of assets held through a fiduciary arrangement or trust to secure 
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the fulfilment of the corresponding pension obligations against a case of 
insolvency of a Group to which the Entity belongs; and 


ii) a pension services entity; 


f) the term “pension services entity” means an Entity that is established and operated 
exclusively or almost exclusively: 


i) to invest funds for the benefit of Entities referred to in subparagraph (e)(i); or 


ii) to carry out activities that are ancillary to those regulated activities carried out by the 
Entities referred to in subparagraph (e)(i) provided that they are members of the same 
Group as the Entity; 


g) the term “real estate investment vehicle” means an Entity the taxation of which achieves a 
single level of taxation either in its hands or the hands of its interest holders (with at most one 
year of deferral), provided that that Entity holds predominantly immovable property and is 
itself widely held; 


h) For purposes of subparagraph (c)(i), a person shall be considered to be “connected” to 
another person if, based on all the relevant facts and circumstances, one has control of the 
other or both are under the control of the same person or persons or, in the case of individuals, 
they are Family Members of the same family. In any case, a person shall be considered to be 
"connected” to another person if: 


i) one possesses directly or indirectly more than 50 per cent of the beneficial interest in 
the other (or, in the case of a company, more than 50 per cent of the aggregate vote 
and value of the company’s shares or of the beneficial equity interest that carries rights 
to the profits, capital or reserves of the company); 


ii) another person possesses directly or indirectly more than 50 per cent of the beneficial 
interest (or, in the case of a company, more than 50 per cent of the aggregate vote and 
value of the company’s shares or of the beneficial equity interest that carries rights to 
the profits, capital or reserves of the company) in each person; or 


iii) in the case of two or more companies, more than 50 per cent of the aggregate vote and 
value of each company’s shares or of the beneficial equity interest that carries rights to 
the profits, capital or reserves of each company are possessed by individuals that are 
Family Members of the same family. 


 


Section 2 – Adjusted Profit Before Tax of a Covered Group 


1. For purposes of this Convention, the term “Adjusted Profit Before Tax” for a Period means the 
Financial Accounting Profit (or Loss) of the Covered Group for that Period after: 


a) reversing the inclusion of the following items of income and the deduction of the following 
expenses: 


i) current and deferred income tax expense (or income); 


ii) dividends or other distributions received or accrued in respect of a Specified Equity 
Interest;  


iii) gain, profit or loss arising from: 
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A) disposition of a Specified Equity Interest;  


B) changes in the fair value of a Specified Equity Interest; and 


C) a Specified Equity Interest included under the equity method of accounting, 
other than profit or loss derived from a Joint Venture in which the Covered 
Group has joint control unless that Joint Venture is the Ultimate Parent Entity 
of another Covered Group;  


iv) expenses incurred with respect to payments that are illegal under the laws applicable 
to the Ultimate Parent Entity, the Group Entity that made the payments or the Group 
Entity that incurred the expenses;  


v) expenses for any fine or penalty imposed on a Group Entity that is equal to or greater 
than EUR 50 000 per occurrence (or in the case of a fine or penalty imposed on a 
periodic basis until corrective action is taken, in the aggregate within a single Period) 
or an equivalent amount in the functional currency in which the Group Entity’s Entity 
Financial Accounting Profit (or Loss) was calculated. 


b) making the following adjustments:  


i) with respect to any assets and liabilities that are subject to fair value or impairment 
accounting in the Consolidated Financial Statements, other than equity interests 
covered by subparagraph (a)(iii)(B): 


A) excluding all gains or losses attributable to fair value or impairment 
accounting; and 


B) including gains and losses on such assets or liabilities only when realised 
upon a disposition or liquidation, treating the carrying value of the asset or 
liability for the purpose of calculating that gain or loss as its carrying value at 
the date the asset was acquired or the liability was incurred less the sum of 
any depreciation or amortisation that was determined for the asset or liability 
and included in Financial Accounting Profit (or Loss) of the Covered Group 
since acquisition;  


ii) where a Group Entity of a Covered Group acquires an equity interest in another Entity 
on or after the date of entry into effect described in Article 49 that causes the acquired 
Entity to become a Group Entity of the same Covered Group, and the total 
consideration paid by the Covered Group to acquire such equity interest exceeds EUR 
10 million, treating any assets or liabilities of the acquired Group Entity as having a 
carrying value immediately after the acquisition that is the same as the carrying value 
attributable to those assets or liabilities in the hands of the acquired Group Entity 
immediately before the acquisition for purposes of: 


A) calculating any depreciation, amortisation or other impairment amount with 
respect to those assets or liabilities; and  


B) calculating any gain or loss in the event of the disposition of those assets or 
liabilities by a Group Entity after deducting any depreciation, amortisation or 
other impairment amount determined under clause (A); and 


iii) in the case of a disposition of an asset other than inventory that occurs on or after the 
date of entry into effect described in Article 49 that results in a gain or loss from the 
disposal that exceeds EUR 10 million, allocating any gain or loss recognised upon the 
disposition evenly among the Period in which the disposition occurs and the four 
subsequent Periods.  
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c) making the prior period adjustment; 


d) excluding the sum of the Entity Financial Accounting Profit (or Loss) of all Excluded Entities; 


e) deducting relevant net losses, in the chronological order of the prior Period(s) to which such 
relevant net losses correspond and only up to the amount of the Financial Accounting Profit 
(or Loss) in the Period after making the adjustments described in subparagraphs (a) through 
(d). 


2. The “prior period adjustment” for a Period means an adjustment corresponding to all changes in the 
opening equity of the Period that: 


a) relate to a correction of an error in the determination of the Financial Accounting Profit (or 
Loss) or a change in an accounting principle or policy; and  


b) are attributable to transactions or other events that would have impacted the determination of 
Adjusted Profit Before Tax for: 


i) a prior Period when the Covered Group was a Covered Group; or  


ii) a prior Period that would be an eligible prior period but for the requirement that there 
be an unused loss with respect to that prior Period,  


had they initially been recorded in the prior Period on the same basis as that reflected in the 
relevant changes in the opening equity of the Period; 


c) Where the prior period adjustment in the Period exceeds EUR 10 million, it will be recognised 
in equal amounts over the current Period plus the greater of: 


i) the two subsequent Periods; or 


ii) the number of subsequent Periods equal to the number of Periods to which the prior 
period adjustment in the Period relates minus one. 


3. For purposes of paragraph 1(e), “relevant net losses” are the sum of:  


a) the eligible net losses of the Covered Group; and 


b) any transferred losses available pursuant to an eligible business combination or an eligible 
division, calculated under paragraph 4, if: 


i) throughout the twelve months immediately preceding the eligible business combination 
or eligible division, the transferred entity or group or the part of the predecessor group 
that is transferred to the Covered Group carried on the same or similar business(es) as 
it did immediately before the eligible business combination or eligible division; and 


ii) throughout the 24 months immediately following the eligible business combination or 
eligible division, the Covered Group carries on the same or similar business(es) as the 
transferred entity or group or the part of the predecessor group that is transferred to 
the Covered Group carried on immediately before the eligible business combination or 
eligible division; and 


iii) the Covered Group elects the application of this subparagraph in the first Period ending 
after the eligible business combination or eligible division in which the Covered Group 
is a Covered Group; 
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c) where a disclosed segment of the Covered Group was a covered segment in a prior Period, 
the following are disregarded in calculating relevant net losses: 


i) the segment financial accounting profit (or loss) of that disclosed segment (after making 
the relevant adjustments under Annex C Section 4(9)(d)(i) and (ii))  in respect of: 


A) any Period in which the disclosed segment was a covered segment; and  


B) any Period that was a segment eligible prior period of that disclosed segment; 
and 


ii) any amount of segment transferred losses attributable to that disclosed segment. 


4. “Transferred losses” comprise the following: 


a) following an eligible business combination, the total amount that would have been relevant 
net losses of the transferred entity or group at the time of the eligible business combination, 
determined as if the eligible prior period(s) of the transferred entity or group included only 
prior Period(s) that would be eligible prior period(s) of the Covered Group if any unused loss 
of the transferred entity or group were an unused loss of the Covered Group; and 


b) following an eligible division, the total amount that would have been relevant net losses of the 
predecessor group at the time of the eligible division, determined as if the eligible prior 
period(s) of the predecessor group included only prior Period(s) that would be eligible prior 
period(s) of the Covered Group if any unused loss of the predecessor group were an unused 
loss of the Covered Group; multiplied by 


i) the ratio calculated by dividing the opening equity reported in the Consolidated 
Financial Statements of the Covered Group in the Period immediately following the 
eligible division by the sum of the opening equity of each of the new Groups, including 
the Covered Group, resulting from that eligible division for that same Period; or 


ii) the ratio calculated by using an alternative loss allocation factor, where the following 
two conditions are met:  


A) the Covered Group elects to use an alternative loss allocation factor, for 
purposes of subparagraph (b), which most accurately reflects the relative size 
of the parts of the predecessor group that are transferred to each new Group, 
including the Covered Group, resulting from the eligible division; and 


B) all new Groups, including the Covered Group, resulting from the eligible 
division use the same alternative loss allocation factor consistently for 
purposes of subparagraph (b). 


5. The following definitions apply for purposes of this Section: 


a) the term “eligible net losses” means the total amount of cumulative Financial Accounting 
Losses that exceeds the total amount of cumulative Financial Accounting Profits over the 
eligible prior period(s), after making the adjustments described in paragraph 1(a) through (d) 
for each eligible prior period. In computing eligible net losses, Financial Accounting Losses 
are used in the chronological order of the eligible prior periods in which they arise to offset 
Financial Accounting Profits of eligible prior periods; 


b) the term “eligible prior period” means each Period: 


i) starting with the earliest prior Period of a Covered Group in which there is an unused 
loss, and that begins on or after the later of: 
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A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49; and 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period, 


irrespective of whether the Covered Group was a Covered Group in the prior Period(s);  


c) the term “predecessor group” of a Covered Group means a Group whose Ultimate Parent 
Entity has transferred part of its assets and liabilities to the Ultimate Parent Entity of the 
Covered Group in the context of an eligible division; 


d) the term “transferred entity or group” means an Entity or Group brought under the control of 
the Ultimate Parent Entity of a Covered Group in the context of an eligible business 
combination; 


e) the term “eligible business combination” means a transaction or arrangement that is reported 
as a business combination in the Consolidated Financial Statements of a Covered Group, 
where: 


i) an Entity that was not a Group Entity of another Group at the time of the transaction or 
arrangement is transferred such that the Entity becomes a Group Entity of the Covered 
Group; or 


ii) all or substantially all the assets and liabilities of another Group are transferred such 
that each of the transferred Group Entities of that other Group (collectively the 
“transferred group”) becomes a Group Entity of the Covered Group, and any non-
transferred part of the transferred group is not a Group separate from the Covered 
Group following the transaction or arrangement; 


f) the term “eligible division” means a transaction or arrangement in which:   


i) the Ultimate Parent Entity of one Group transfers all or substantially all of its assets and 
liabilities to two or more Entities that each become the Ultimate Parent Entity of a new 
Group, including the Covered Group, in exchange for the pro rata issue to its 
shareholders of stock or securities representing the capital of these new Groups; and  


ii) the first-mentioned Group ceases to exist as a result of the transaction or arrangement; 


g) the term “alternative loss allocation factor” means, in respect of an eligible division:  


i) the value of assets arising under contracts transferred as a result of the eligible division, 
as reported in the Consolidated Financial Statements of the predecessor group in the 
period immediately preceding the eligible division; 


ii) the revenues derived from Group Entities of the predecessor group transferred as a 
result of the eligible division, as reported in the Consolidated Financial Statements of 
the predecessor group in the period immediately preceding the eligible division; 


iii) the net book value of tangible and intangible assets transferred as a result of the eligible 
division, as reported in the Consolidated Financial Statements of the predecessor 
group in the Period immediately preceding the eligible division; or 


iv) the headcount of staff transferred as a result of the eligible division; 
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h) the term “unused loss” means a Financial Accounting Loss of a prior Period that has not been 
offset by Financial Accounting Profit of subsequent Period(s) (after making the adjustments 
in paragraph 1(a) through (d) in each Period, and disregarding any amount described in 
paragraph 3(c)) in accordance with paragraph 1(e). 


 


Section 3 – Identification of the Designated Payment Entity 


1. If the Ultimate Parent Entity of a Covered Group is not a resident of a Party at the end of a Period, 
the Designated Payment Entity of that Covered Group for that Period shall be: 


a) subject to paragraph 2, the Group Entity that meets the following conditions at the end of the 
Period: 


i) it is a resident of a Party; 


ii) all of its Specified Equity Interests are held, directly or indirectly, by the Ultimate Parent 
Entity; and 


iii) it has the highest total asset value in the Covered Group among the Group Entities that 
meet the requirements of subdivisions (i) and (ii), as included in financial statements 
prepared in accordance with an Acceptable Financial Accounting Standard (or, if no 
such statements are prepared, the highest total asset value as measured under such 
accounting standard); 


b) where no Designated Payment Entity is identified under subparagraph (a) for the Period, the 
Group Entity, if any, identified by applying subparagraph (a) with the word “all” in 
subparagraph (a)(ii) replaced by “more than 50 per cent”; or  


c) where no Designated Payment Entity is identified under subparagraphs (a) and (b) for the 
Period, the Group Entity identified by applying subparagraph (a) without regard to 
subparagraph (a)(ii). 


2. Where all of the Specified Equity Interests of the Group Entity identified under paragraph 1 are held 
directly or indirectly by a Group Entity that meets the conditions in paragraph 1(a)(i) and (ii), that Group 
Entity will replace the Group Entity identified under paragraph 1 as the Designated Payment Entity. Where 
more than one Group Entity meets those conditions, the Designated Payment Entity shall be the Group 
Entity whose Specified Equity Interests are held most directly by the Ultimate Parent Entity.  


3. A Party shall allow a Designated Payment Entity of a Covered Group identified under paragraph 1 
for the Period immediately preceding a Period to elect to remain the Designated Payment Entity in the 
Period unless: 


a) the Ultimate Parent Entity of the Covered Group is a resident of a Party at the end of the 
Period; 


b) the Designated Payment Entity for the Period immediately preceding a Period is:  


i) no longer part of the Covered Group in the Period; or  


ii) no longer a resident of a Party in the Period; 


c) the Designated Payment Entity for the Period immediately preceding a Period was identified 
in accordance with paragraph 1(c) and in the Period a Group Entity of the Covered Group 
meets the conditions in paragraph 1(a) or (b); or  
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d) the Designated Payment Entity for the Period immediately preceding a Period was identified 
in accordance with paragraph 1(b) and in the Period a Group Entity of the Covered Group 
meets the conditions in paragraph 1(a). 


 


Section 4 – Elimination Profit (or Loss) 


1. For purposes of this Convention, the Elimination Profit (or Loss) of a Covered Group for a Period in 
a Jurisdiction is the sum of the entity elimination profit (or loss) of each Group Entity located in that 
Jurisdiction and the taxable presence elimination profit (or loss) of each Taxable Presence located in that 
Jurisdiction for the Period, reduced by the relevant elimination net losses in that Jurisdiction pursuant to 
paragraph 6. 


2. For purposes of this Convention, the term “entity elimination profit (or loss)” for a Period means the 
Entity Financial Accounting Profit (or Loss) of a Group Entity, other than a regulated financial institution or 
an extractives entity, for that Period after: 


a) reversing the inclusion of the following items of income and the deduction of the following 
expenses: 


i) current and deferred income tax expense (or income); 


ii) dividends or other distributions received or accrued in respect of a Specified Equity 
Interest;  


iii) gain, profit or loss arising from: 


A) disposition of a Specified Equity Interest; 


B) changes in the fair value of a Specified Equity Interest; and 


C) a Specified Equity Interest included under the equity method of accounting, other 
than profit or loss derived from an unincorporated Joint Venture in which the 
Covered Group has joint control unless that Joint Venture is the Ultimate Parent 
Entity of another Covered Group;  


iv) expenses incurred with respect to payments that are illegal under the laws applicable 
to the Ultimate Parent Entity, the Group Entity that made the payments or the Group 
Entity that incurred the expenses;  


v) expenses for any fine or penalty imposed on a Group Entity that is equal to or greater 
than EUR 50 000 per occurrence (or in the case of a fine or penalty imposed on a 
periodic basis until corrective action is taken, in the aggregate within a single Period), 
or an equivalent amount in the functional currency in which the Group Entity’s Entity 
Financial Accounting Profit (or Loss) was calculated; 


vi) income from or expenses incurred with respect to compensation payments described 
in Article 13(9) to the extent that the compensation payment does not exceed the 
Amount A compensation payment limit; 


vii) any related investment revenue of an Entity that is a Group Entity of a Group that 
includes a regulated financial institution and any expenses directly associated with 
related investment revenue of such a Group Entity; 


b) making the following adjustments:  
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i) where a Group Entity of a Covered Group acquires an equity interest in another Entity 
on or after the date of entry into effect described in Article 49 that causes the acquired 
Entity to become a Group Entity of the same Covered Group, and the total 
consideration paid by the Group Entity to acquire such equity interest exceeds EUR 5 
million, treating any assets or liabilities acquired by the Group Entity as having a 
carrying value immediately after the acquisition that is the same as the carrying value 
attributable to those assets or liabilities in the hands of the acquired Entity immediately 
before the acquisition for purposes of: 


A) calculating any depreciation, amortisation or other impairment amount with 
respect to those assets or liabilities; and  


B) calculating any gain or loss in the event of the disposition of those assets or 
liabilities by the Group Entity after deducting any depreciation, amortisation or 
other impairment amount determined under clause (A); 


ii) in the case of a disposition of an asset other than inventory that occurs on or after the 
date of entry into effect described in Article 49 that results in a gain or loss from the 
disposal that exceeds EUR 5 million, allocating any gain or loss remaining after 
adjustment under subparagraph (e) or (f) evenly among the Period in which the 
disposition occurs and the four subsequent Periods; 


iii) replacing the expense deducted in computing the Group Entity’s Entity Financial 
Accounting Profit (or Loss) with respect to any stock-based compensation with the 
corresponding amount deducted for corporate income tax purposes in the Jurisdiction 
where the Group Entity is located; 


iv) including as income the total amount of stock-based compensation expense that was 
previously deducted in the computation of that Group Entity’s Entity Financial 
Accounting Profit (or Loss) if that stock-based compensation arose in connection with 
an option that expired in the Period without exercise; 


v) replacing pension liability expenses and pension earnings that are related to a pension 
plan provided through a pension fund and that are included in computing the Group 
Entity’s Entity Financial Accounting Profit (or Loss) with the amount of net contributions 
to the pension fund for the Period; 


vi) with respect to any assets and liabilities that are subject to fair value or impairment 
accounting in computing the Entity Financial Accounting Profit (or Loss), other than 
equity interests covered by subparagraph (a)(iii)(B): 


A) excluding all gains or losses attributable to fair value or impairment accounting; 
and 


B) including gains and losses on such assets or liabilities only when realised upon 
a disposition or liquidation, treating the carrying value of the asset or liability for 
the purpose of calculating that gain or loss as its carrying value at the date the 
asset was acquired or the liability was incurred less the sum of any depreciation 
or amortisation that was determined for the asset or liability and included in Entity 
Financial Accounting Profit (or Loss) of the Group Entity since acquisition; 


c) making the profit allocation adjustment with respect to covered profit allocation transactions 
to the extent that subparagraphs (e) and (f) do not apply;  


d) making the prior period adjustment referred to in Section 2(1)(c), subject to the following: 
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i) the term “Financial Accounting Profit (or Loss)” in Section 2(2) shall be replaced by the 
term “Entity Financial Accounting Profit (or Loss)”;  


ii) the term “Adjusted Profit Before Tax” in Section 2(2) shall be replaced by the term 
“Elimination Profit (or Loss)”;  


iii) where the prior period adjustment of the Group Entity in the Period exceeds EUR 5 
million, it will be recognised in equal amounts over the current Period plus the greater 
of: 


A) the two subsequent Periods; or 


B) the number of subsequent Periods equal to the number of Periods to which the 
prior period adjustment in the Period relates minus one; and  


iv) the prior period adjustment shall not apply with respect to a covered profit allocation 
transaction; 


e) making the qualifying reorganisation adjustment; 


f) reducing any gain or loss upon the transfer of an asset between Group Entities within five 
years of the transferor Group Entity becoming an Entity of the Covered Group, if: 


i) the gain or loss from the disposal exceeds EUR 5 million; and  


ii) the transferor Group Entity has not previously been an Entity of another Covered 
Group, 


such that 20 per cent of the gain or loss remaining after the adjustment under subparagraph 
(e) is recognised for each full year that has elapsed between the date the transferor Entity 
joined the Group and the date of the transfer of the asset;  


g) making the taxable equity transaction adjustment; 


h) making the tax fair value adjustment; 


i) making the main entity taxable presence adjustment; and  


j) making the withholding tax downward adjustment.  


3. The “taxable presence elimination profit (or loss)” of a Taxable Presence shall be determined by 
applying the following rules:  


a) the taxable presence elimination profit (or loss) of a Taxable Presence for a Period is the sum 
of: 


i) the taxable presence profit amount of the Taxable Presence for the Period, as 
determined under subparagraph (b); and 


ii) the total profit (or loss) treated as arising in the Period with respect to the Taxable 
Presence as a result of taxable profit spreading adjustments related to prior Periods, 
as determined under subparagraphs (c) and (d);   


b) the “taxable presence profit amount” of a Taxable Presence for a Period is:  
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i) the amount of profit (or loss) attributable to that Taxable Presence for tax purposes with 
respect to any fiscal period ending during the Period in the latest tax liability 
determination for that Taxable Presence in its location that was filed or issued at least 
60 days before the deadline for filing the Covered Group’s Amount A Tax Return and 
Common Documentation Package for the Period; or  


ii) where there has been no tax liability determination as of the date described in 
subdivision (i) in the location of a Taxable Presence for a fiscal period ending during 
the Period:  


A) the amount of profit (or loss) attributable to the Taxable Presence in its original 
domestic tax return for that fiscal period if an original domestic tax return for that 
fiscal period is filed after the date described in subdivision (i) and on or before 
the date on which the Covered Group’s Amount A Tax Return and Common 
Documentation Package for the Period is due; or  


B) zero in all other cases;  


c) if, as of the end of the current Period, the most recent tax liability determination with respect 
to a Taxable Presence in a prior Period in which the Group was a Covered Group, or a 
previously unrecognised Taxable Presence in a prior Period in which the Group was a 
Covered Group, would result in a change in the taxable presence profit amount for that 
Taxable Presence, and at least 75 per cent of any additional tax liability or tax refund 
associated with that tax liability determination has been paid, a “taxable profit spreading 
adjustment” shall be taken into account as follows:  


i) if the change in the taxable presence profit amount is less than EUR 5 million, the 
change in taxable presence profit amount shall be taken into account entirely in the 
current Period as a taxable profit spreading adjustment; 


ii) if the change in the taxable presence profit amount is at least EUR 5 million, then: 


A) if there has been a change in taxable presence profit amount of at least EUR 5 
million in a prior Period with respect to which the taxable profit spreading 
adjustment has not been fully taken into account, the amount of the taxable profit 
spreading adjustment from the current change and any remaining taxable profit 
spreading adjustment from the prior change shall be combined and the resulting 
net amount shall be spread equally over Periods beginning with the current 
Period and consisting of a total of the greater of:  


1) three Periods;  


2) the number of Periods to which the determination giving rise to the current 
change relates; and 


3) the number of remaining Periods over which the taxable profit spreading 
adjustment from the prior change are spread;  


B) in all other cases, the amount of the taxable profit spreading adjustment shall be 
spread equally across a term beginning with the current Period and consisting of 
a total of the greater of: 


1) three Periods; and 


2) the number of Periods to which the determination giving rise to a change 
in the taxable presence profit amount relates;   
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iii) where the main entity with a Taxable Presence leaves the Covered Group in a Period 
before a taxable profit spreading adjustment has been fully taken into account, the 
remaining amount shall be wholly included in the taxable presence elimination profit (or 
loss) of that Taxable Presence for that Period; 


d) With respect to each Taxable Presence in a prior Period, where: 


i) the Group was not a Covered Group in the Period immediately preceding the current 
Period; and  


ii) the most recent change in taxable presence profit amount prior to the Period with 
respect to that Taxable Presence resulted from a tax liability determination during a 
Period when the Group was not a Covered Group and less than two years before the 
beginning of the Period;  


for the purpose of applying subparagraph (c), a change in the taxable presence profit amount 
will be recognised with respect to that Taxable Presence equal to:  


iii) the profit (or loss) amount for that Taxable Presence in the latest tax liability 
determination prior to the end of the current Period, less  


iv) the profit (or loss) amount recognised in the latest tax liability determination with respect 
to that Taxable Presence during a prior Period where the Group was a Covered Group.  


4. The following provisions are relevant for the purpose of applying this Section to a flow-through entity: 


a) the Entity Financial Accounting Profit (or Loss) of a Group Entity that is a flow-through entity 
is allocated as follows:  


i) in the case of a Taxable Presence of a flow-through entity, the relevant portion of the 
Entity Financial Accounting Profit (or Loss) of the Group Entity is allocated to that 
Taxable Presence in accordance with paragraph 11; 


ii) in the case of a flow-through entity that is not the Ultimate Parent Entity and is entirely 
a tax transparent entity, any Entity Financial Accounting Profit (or Loss) remaining after 
application of subdivision (i) is allocated to each Group Entity that directly or indirectly 
owns a Specified Equity Interest in the tax transparent entity, in proportion to their 
Specified Equity Interests; 


iii) in the case of a flow-through entity that is not the Ultimate Parent Entity and is partially 
a tax transparent entity and is partially a reverse hybrid entity, any Entity Financial 
Accounting Profit (or Loss) remaining after application of subdivision (i) that is not 
attributable to shareholders for whom the flow-through entity is treated as a reverse 
hybrid entity is allocated to each Group Entity for whom the flow-through entity is 
treated as a tax transparent entity that directly or indirectly owns a Specified Equity 
Interest in the tax transparent entity in proportion to their Specified Equity Interests;  


iv) with respect to all Entity Financial Accounting Profit (or Loss) of a flow-through entity 
that is not allocated to another Group Entity under subdivisions (i) through (iii) above, 
such Entity Financial Accounting Profit (or Loss) is retained in the flow-through entity 
itself; 


b) the term “flow-through entity” means a Group Entity that is fiscally transparent with respect to 
its income, expenditure, profit or loss in the Jurisdiction where it was created unless it is tax 
resident and liable to a covered tax on its income or profit in another Jurisdiction; 
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c) a flow-through entity is a “tax transparent entity” with respect to its income, expenditure, profit 
or loss to the extent that it is fiscally transparent in the Jurisdiction in which its owner or owners 
are located; 


d) a flow-through entity is a reverse hybrid entity with respect to its income, expenditure, profit 
or loss to the extent that it is not fiscally transparent in the Jurisdiction in which its owner or 
owners are located; 


e) an Entity is treated as fiscally transparent under the laws of a Jurisdiction if that Jurisdiction 
treats the income, expenditure, profit or loss of that Entity as if it were derived or incurred by 
the direct or indirect owners of that Entity in proportion to their interest in that Entity; 


f) notwithstanding subparagraphs (b) and (c), a Group Entity that is not a tax resident and not 
liable to a covered tax based on its place of management, place of incorporation, place of 
constitution, place of carrying on business, place of residence of controlling shareholders, 
place of head or main office or similar criteria in any Jurisdiction shall be treated as a flow-
through entity and a tax transparent entity in respect of its income, expenditure, profit or loss 
to the extent that: 


i) its owners are located in a Jurisdiction that treats the Entity as fiscally transparent;  


ii) it does not have a place of business in the Jurisdiction where it was created; and 


iii) the income, expenditure, profit or loss is not attributable to a Taxable Presence. 


5. The following provisions apply for the purpose of determining the location of a Group Entity or a 
Taxable Presence for a Period:  


a) a Group Entity is located:  


i) in the Jurisdiction in which it is liable to tax by reason of its place of management, place 
of creation, or other similar criteria; and 


ii) where no Jurisdiction is described in subdivision (i), in the Jurisdiction in which it was 
created;  


b) a Taxable Presence shall be treated as located in the Jurisdiction, other than the Jurisdiction 
where the main entity is located, that imposes tax on a net basis with respect to the Taxable 
Presence; 


c) where, by reason of subparagraph (a), a Group Entity is located in more than one Jurisdiction, 
it shall be located in the Jurisdiction where it is considered to be a resident for purposes of an 
applicable covered tax treaty unless it is considered a resident of more than one Jurisdiction 
for purposes of an applicable covered tax treaty, or no covered tax treaty applies, in which 
case: 


i) it shall be located in the Jurisdiction where it paid the greater amount of covered taxes 
for the fiscal year ending in the Period; 


ii) if its location cannot be determined in accordance with subdivision (i), it shall be located 
in the Jurisdiction where it was created;  


d) where the location of a Group Entity changes during the Period, it shall be treated as located 
in each Jurisdiction in which it is located during the Period and its entity elimination profit (or 
loss) and entity depreciation and entity payroll will be determined for each of those 
Jurisdictions by reference to the ratio between the number of days it is located in each 
Jurisdiction and the total number of days in the Period;  
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e) where the outcome of a mutual agreement procedure concluded during the current Period 
determines that the location of a Group Entity in one or more prior Period(s) that the Group 
was a Covered Group and the Entity was a Group Entity differs from the location of that Group 
Entity as reflected in the Covered Group’s Amount A Tax Return and Common Documentation 
Package for those prior Period(s):  


i) a Taxable Presence shall be deemed to exist in both locations in the current Period;  


ii) the taxable presence elimination profit (or loss) of the deemed Taxable Presence in the 
location of that Group Entity as reflected in the Covered Group’s Amount A Tax Return 
and Common Documentation Package for those prior Period(s) shall be determined for 
the current Period by:  


A) subtracting the entity elimination profit (or loss) of that Group Entity that was 
recognised before the determination under the mutual agreement procedure in 
Periods during which the Group was a Covered Group and the Entity was a 
Group Entity, then; 


B) applying spreading provisions contained in paragraph 3(c) with respect to the 
net adjustment determined under clause (A) for all Periods subject to the 
determination;  


iii) the taxable presence elimination profit amount of the deemed Taxable Presence in the 
location determined under the mutual agreement procedure for the current Period and 
future spreading Periods shall be determined by:  


A) calculating the entity elimination profit (or loss) that would have been recognised 
in that Entity in that location in accordance with the determination made under 
the applicable mutual agreement procedure in Periods where the Group was a 
Covered Group and the Entity was a Group Entity, assuming spreading 
adjustments did not apply, then; 


B) applying spreading provisions contained in paragraph 3(c) with respect to the 
net adjustment determined under clause (A) for all Periods covered by the 
applicable determination.  


 
6. The following rules apply to determine the deduction under paragraph 1 for relevant elimination net 
losses:  


a) relevant elimination net losses in the Jurisdiction are deducted in the chronological order of 
the prior Period(s) to which such relevant elimination net losses correspond and only up to 
the amount, if greater than zero, of the sum of the entity elimination profit (or loss) of each 
Group Entity and the taxable presence elimination profit (or loss) of each Taxable Presence 
in that Jurisdiction for the Period; 


b) “Relevant elimination net losses” in a Jurisdiction are the sum of: 


i) the eligible elimination net losses of the Covered Group in the Jurisdiction; and 


ii) any transferred elimination losses available in the Jurisdiction pursuant to an eligible 
business combination or an eligible division, calculated under subparagraph (d), if the 
conditions described in Section 2(3)(b)(i) and (ii) are satisfied, and subject to 
subdivision (iii); 
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iii) notwithstanding subdivision (ii), the Covered Group may elect not to deduct transferred 
elimination losses under subdivision (ii) in respect of an eligible business combination 
or eligible division if: 


A) the Covered Group does not elect to deduct any transferred losses in respect of 
that eligible business combination or eligible division under Section 2(3)(b)(iii); 


B) the Covered Group elects the application of this subdivision in the first Period 
ending after the eligible business combination or eligible division in which the 
Covered Group is a Covered Group; and  


C) either: 


1) the following two conditions are met: 


(i) the sum of tax losses of each Group Entity of the transferred entity 
or group or predecessor group located in the Jurisdiction is less 
than EUR 2 million at the end of the Period immediately preceding 
the eligible business combination or eligible division; and 


(ii) different Group Entities or Taxable Presences, if any, of the 
transferred entity or group or predecessor group were located in two 
or more Jurisdictions in the Period immediately preceding the 
eligible business combination or eligible division; or 


2) the eligible business combination or eligible division occurred more than 
two calendar years prior to the beginning of the Period in which the 
Covered Group was a Covered Group for the first time. 


c) “Eligible elimination net losses” in a Jurisdiction are the total amount of cumulative Elimination 
Losses in excess of the total amount of cumulative Elimination Profits in the Jurisdiction over 
the elimination eligible prior period(s) before deduction of any relevant elimination net losses 
in such elimination eligible prior period(s). In computing eligible elimination net losses, the 
Elimination Losses are used in the chronological order of the elimination eligible prior periods 
in which they arise to offset Elimination Profits of the elimination eligible prior periods. 


d) “Transferred elimination losses” in a Jurisdiction comprise: 


i) following an eligible business combination, the total amount that would have been 
relevant elimination net losses of the transferred entity or group in the Jurisdiction at 
the time of the eligible business combination, determined as if the elimination eligible 
prior period(s) of the transferred entity or group included only prior Period(s) that would 
be elimination eligible prior period(s) of the Covered Group if any unused elimination 
loss of the transferred entity or group were an unused elimination loss of the Covered 
Group; and 


ii) following an eligible division, the total amount that would have been relevant elimination 
net losses of the predecessor group in the Jurisdiction at the time of the eligible division, 
determined: 


A) as if the elimination eligible prior period(s) of the predecessor group included 
only prior Period(s) that would be elimination eligible prior period(s) of the 
Covered Group if any unused elimination loss of the predecessor group were an 
unused elimination loss of the Covered Group; and 
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B) with reference only to the Group Entities and Taxable Presences, if any, of the 
predecessor group that become Group Entities and Taxable Presences, as 
applicable, of the Covered Group as a result of the eligible division.  


7. The “profit allocation adjustment” shall be determined by applying the following rules: 


a) the “profit allocation adjustment” for a Group Entity in a Jurisdiction for a Period is the sum of: 


i) the “profit allocation amount” as determined under subparagraph (b) with respect to 
each: 


A) covered profit allocation transaction for which the Group Entity included income 
or expense in the computation of its Entity Financial Accounting Profit (or Loss) 
for the Period; and  


B) covered profit allocation transaction that was not included in computation of its 
Entity Financial Accounting Profit (or Loss) for the Period that is subject to a tax 
liability determination with respect to the Period; 


ii) the total profit allocation spreading adjustments in the Period related to covered profit 
allocation transactions in prior Periods, as determined under subparagraphs (c) and 
(d);  


b) the “profit allocation amount” of a Group Entity in a Jurisdiction for a Period is the difference 
between the amount of income or expense included during the Period for the purpose of 
computing its Entity Financial Accounting Profit (or Loss) from each covered profit allocation 
transaction and the transaction value for tax purposes in the latest tax liability determination 
for that covered profit allocation transaction in the Jurisdiction that was filed or issued at least 
60 days before the deadline for filing the Covered Group’s Amount A Tax Return and Common 
Documentation Package for the Period;  


c) if, as of the end of the current Period, the most recent tax liability determination with respect 
to a covered profit allocation transaction in a prior Period in which the Group was a Covered 
Group, or a previously unrecognised covered profit allocation transaction in a prior Period in 
which the Group was a Covered Group, would result in a change in the profit allocation 
amount for that covered profit allocation transaction, and at least 75 per cent of any additional 
tax liability or tax refund associated with that tax liability determination has been paid, a “profit 
allocation spreading adjustment” shall be taken into account as follows: 


i) if the change in the profit allocation amount is less than EUR 5 million, the change in 
profit allocation amount shall be taken into account entirely in the current Period as a 
profit allocation spreading adjustment; 


ii) if the change in the profit allocation amount is at least EUR 5 million, then: 


A) if there has been a change in profit allocation amount of at least EUR 5 million 
in a prior Period relating to the same covered profit allocation transaction with 
respect to which the profit allocation spreading adjustment has not been fully 
taken into account, the amount of the profit allocation spreading adjustment from 
the current change and any remaining profit allocation spreading adjustment 
from the prior change shall be combined and the resulting net amount shall be 
spread equally over Periods beginning with the current Period and consisting of 
a total of the greater of:  


1) three Periods;  
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2) the number of Periods to which the determination giving rise to the current 
change relates; and 


3) the number of remaining Periods over which the profit allocation spreading 
adjustment from the prior change are spread;  


B) in all other cases, the amount of the profit allocation spreading adjustment shall 
be spread equally across a term beginning with the current Period and consisting 
of a total of the greater of: 


1) three Periods; and 


2) the number of Periods to which the determination giving rise to a change 
in the profit allocation amount relates;   


iii) where the Group Entity leaves the Covered Group in a Period before a profit allocation 
spreading adjustment has been fully taken into account, the remaining amount shall be 
wholly included in that Period; 


d) with respect to a covered profit allocation transaction of a Group Entity that occurred in a prior 
Period, where: 


i) the Group was not a Covered Group in the Period immediately preceding the current 
Period; and  


ii) the most recent change in profit allocation amount prior to the Period with respect to a 
covered profit allocation transaction resulted from a tax liability determination during a 
Period when the Group was not a Covered Group and less than two years before the 
beginning of the Period;  


for the purpose of applying subparagraph (c), a change in the profit allocation amount with 
respect to the covered profit allocation transaction will be recognised equal to:  


iii) the relevant profit allocation amount in the latest tax liability determination prior to the 
end of the current Period, less  


iv) the relevant profit allocation amount recognised in the latest tax liability determination 
with respect to that covered profit allocation transaction during a prior Period where the 
Group was a Covered Group. 


8. The “qualifying reorganisation adjustment” for a Period means an adjustment made where a Group 
Entity engages in a qualifying reorganisation that is calculated as follows: 


a) A Group Entity that has disposed of assets or liabilities in a qualifying reorganisation shall 
exclude any gain or loss on the disposition from its Entity Financial Accounting Profit (or Loss) 
if it is wholly exempt from tax. If the disposing Group Entity is partly exempt from tax, it shall 
include the lesser of the gain or loss arising in connection with the qualifying reorganisation 
that is subject to tax and the gain or loss included in Entity Financial Accounting Profit (or 
Loss) in connection with the qualifying reorganisation. 


b) A Group Entity that has acquired assets or liabilities in a qualifying reorganisation shall 
determine its Entity Financial Accounting Profit (or Loss) after the acquisition using the 
carrying values of the acquired assets and liabilities as reflected in the financial statements of 
the disposing Group Entity at the date of disposition, adjusted to reflect any partial exclusion 
under subparagraph (a).  







110    


      
  


9. The “taxable equity transaction adjustment” for a Period shall be determined by applying the 
following rules:   


a) Where the Jurisdiction in which the target Group Entity is located (or, in the case of a tax 
transparent entity, the Jurisdiction in which the assets are located) treats the acquisition or 
disposition of an equity interest in that investee in the same or similar manner as an acquisition 
or disposition of the assets and liabilities and imposes a covered tax on the seller based on 
the difference between the tax basis and the consideration provided in exchange for the equity 
interest or the fair value of the assets and liabilities the seller shall include the gain to the 
extent that it is liable to tax on the gain in its entity elimination profit (or loss).  


b) In cases where a taxable equity transaction adjustment applies, where the seller is located in 
a different Jurisdiction to the Jurisdiction in which it is liable to tax on the transaction, the 
taxation of that gain (or loss) shall be deemed to give rise to a Taxable Presence in that 
Jurisdiction and the taxable equity transaction adjustment should be included in the taxable 
presence elimination profit (or loss) of that Taxable Presence. 


10. The “tax fair value adjustment” for a Group Entity means an adjustment of the basis of its assets 
and the amount of its liabilities to fair value for tax purposes in the Jurisdiction in which it is located for a 
Period, determined by: 


a) include in the computation of its entity elimination profit (or loss) an amount of gain or loss in 
respect of each of its assets and liabilities that is equal to the difference between the carrying 
value for financial accounting purposes, subject to adjustments otherwise determined for 
purposes of this Convention, of the asset or liability immediately before the event that 
triggered the tax adjustment (the triggering event) and the fair value of the asset or liability 
immediately after the triggering event, decreased (or increased) by the lesser of the gain or 
loss that is subject to deferral in connection with the qualifying reorganisation, if any, that is 
subject to tax and the financial accounting gain or loss arising in connection with the qualifying 
reorganisation;  


b) use the fair value for financial accounting purposes for each of its assets and liabilities 
immediately after the triggering event to determine the entity elimination profit (or loss) in 
Periods ending after the triggering event; and 


c) include the net total of the amounts determined in subparagraph (a) in the Group Entity’s 
entity elimination profit (or loss) as follows: 


i) where the net total of the amounts equals or exceeds EUR 5 million, an amount equal 
to the net total of the amounts divided by five is included in the Period in which the 
triggering event occurs and in each of the immediate four subsequent Periods, unless 
the Group Entity leaves the Covered Group in a Period within this period, in which case 
the remaining amount will be wholly included in that Period; 


ii) where the net total of the amounts is less than EUR 5 million, the net total of the 
amounts is included in the Period in which the triggering event occurs. 


11. The “main entity taxable presence adjustment” shall be determined by applying the following rules: 


a) the main entity taxable presence adjustment of a main entity with respect to one or more 
Taxable Presences for a Period is the sum of:  


i) the excluded profit amount of the main entity with respect to each Taxable Presence 
for the Period, as determined under subparagraph (b); and 
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ii) the total profit (or loss) treated as arising in the Period as a result of excluded profit 
spreading adjustments related to prior Periods, as determined under subparagraphs 
(c) and (d); 


b) the “excluded profit amount” of a main entity in a Jurisdiction with respect to a Taxable 
Presence for a Period is the amount of profit attributable to the Taxable Presence with respect 
to any fiscal period ending during the Period with respect to which the main entity benefits 
from relief of double taxation in the latest tax liability determination of the main entity in the 
Jurisdiction that was filed or issued at least 60 days before the deadline for filing the Covered 
Group’s Amount A Tax Return and Common Documentation Package for the Period;  


c) if, as of the end of the current Period, the most recent tax liability determination for a main 
entity with respect to a Taxable Presence in a prior Period in which the Group was a Covered 
Group, or a Taxable Presence previously unrecognised with respect to the main entity in a 
prior Period in which the Group was a Covered Group, would result in a change in the 
excluded profit amount for that main entity, and at least 75 per cent of any additional tax 
liability or tax refund associated with that tax liability determination has been paid, an 
“excluded profit spreading adjustment” shall be taken into account as follows: 


i) if the change in the excluded profit amount is less than EUR 5 million, the change in 
excluded profit amount shall be taken into account entirely in the current Period as an 
excluded profit spreading adjustment; 


ii) if the change in the excluded profit amount is at least EUR 5 million, then: 


A) if there has been a change in the excluded profit amount of at least EUR 5 million 
in a prior Period relating to the same main entity with respect to which the 
excluded profit spreading adjustment has not been fully taken into account, the 
amount of excluded profit spreading adjustment from the current change and any 
remaining excluded profit spreading adjustment from the prior change shall be 
combined and the resulting net amount shall be spread equally over Periods 
beginning with the current Period and consisting of a total of the greater of:  


1) three Periods;  


2) the number of Periods to which the determination giving rise to the current 
change relates; and 


3) the number of remaining Periods over which the excluded profit spreading 
adjustment from the prior change are spread; and 


B) in all other cases, the amount of the excluded profit spreading adjustment shall 
be spread equally across a term beginning with the current Period and consisting 
of a total of the greater of: 


1) three Periods; and 


2) the number of Periods to which the determination giving rise to a change 
in the excluded profit amount relates;   


iii) where the main entity leaves the Covered Group in a Period before an excluded profit 
spreading adjustment has been fully taken into account, the remaining amount shall be 
wholly included in that Period;  


d) with respect to each Taxable Presence of a main entity, where: 
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i) the Group was not a Covered Group in the Period immediately preceding the current 
Period; and  


ii) the most recent change in excluded profit amount for that main entity relating to that 
Taxable Presence prior to the Period resulted from a tax liability determination during 
a Period when the Group was not a Covered Group and less than two years before the 
beginning of the Period;  


for the purpose of applying subparagraph (c), a change in the excluded profit amount will be 
recognised for that main entity relating to that Taxable Presence equal to:  


iii) the relevant excluded profit amount for determination of double tax relief in the latest 
tax liability determination prior to the end of the current Period, less  


iv) the relevant excluded profit amount for determination of double tax relief recognised in 
the latest tax liability determination with respect to that main entity during a prior Period 
where the Group was a Covered Group.  


12. The “withholding tax downward adjustment” shall apply to a Group Entity that received a Covered 
Payment subject to a Covered Withholding Tax, provided that such Group Entity is located in a Jurisdiction 
where it is liable to tax, and that Jurisdiction has a comprehensive legal mechanism to provide for the 


elimination of double taxation in respect of the Covered Withholding Tax.11 The amount of the adjustment 
shall be determined by applying the following rules: 


a) the withholding tax downward adjustment for the Group Entity for the Period is the sum of: 


i) the current withholding tax downward adjustment with respect to each Covered 
Payment made during the Period as determined under subparagraph (b); and 


ii) the withholding tax downward spreading adjustment in the Period determined under 
subparagraphs (c) and (d) with respect to each Covered Payment made in prior 
Periods; 
 


b) the “current withholding tax downward adjustment” for the Group Entity for the Period is equal 
to the withholding tax downward amount with respect to a Covered Payment made during the 
Period identified with reference to the latest tax liability determination in respect of the 
Covered Payment that was filed or issued at least 60 days before the deadline for filing the 
Covered Group’s Amount A Tax Return and Common Documentation Package for the Period; 


c) if, as of the end of the current Period, the most recent tax liability determination in the 
Jurisdiction that imposed the Covered Withholding Tax with respect to a Covered Payment in 
a prior Period in which the Group was a Covered Group or a previously unrecognised Covered 
Payment in a prior Period in which the Group was a Covered Group would result in a change 
in a withholding tax downward amount for that Covered Payment, and at least 75 per cent of 
any additional tax liability or tax refund associated with that tax liability determination has been 
paid, the amount of the change will be taken into account as a “withholding tax downward 
spreading adjustment” as follows: 
 
i) if the change in the withholding tax downward amount as defined in paragraph 13(i) is 


less than EUR 5 million, the change in withholding tax downward amount shall be taken 
into account entirely in the current Period as a withholding tax downward spreading 
adjustment; 


 
11 Brazil, Colombia and India have expressed objections to paragraph 12, and Annex B Section 4(2)(j), to the extent 


that it has an impact on the MDSH calculations in Article 5(1)(b). 
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ii) if the change in the withholding tax downward amount as defined in paragraph 13(i) is 
at least EUR 5 million, then: 


A) if there has been a change in the withholding tax downward amount of at least 
EUR 5 million in a prior Period relating to the same Covered Payment with 
respect to which the withholding tax downward spreading adjustment has not 
been fully taken into account, the amount of the withholding tax downward 
spreading adjustment from the current change in withholding tax downward 
amount and any remaining withholding tax downward spreading adjustment from 
the prior change shall be combined and the resulting net amount shall be spread 
equally over the Periods beginning with the current Period and consisting of a 
total of the greater of: 


1) three Periods; 


2) the number of Periods to which the determination giving rise to the current 
changes relates; and  


3) the number of remaining Periods over which the withholding tax downward 
spreading adjustment from the prior change are spread; and 


B) in all other cases the amount of the withholding tax downward spreading 
adjustment shall be spread equally across a term beginning with the current 
Period and consisting of a total of the greater of: 


1) three Periods; and 


2) the number of Periods to which the determination giving rise to a change 
in withholding tax downward amount relates;  


iii) where the Group Entity that is subject to a withholding tax downward spreading 
adjustment leaves the Covered Group in a Period before a withholding tax downward 
spreading adjustment has been fully taken into account, the remaining amount shall be 
wholly included in that Period.   


d) with respect to each Covered Payment that occurred in a prior Period, where: 


i) the Group was not a Covered Group in the Period immediately preceding the current 
Period; and  


ii) the most recent change in the withholding tax downward amount prior to the Period 
with respect to that Covered Payment resulted from a tax liability determination during 
a Period when the Group was not a Covered Group and less than two years before the 
beginning of the Period;  


for the purpose of applying subparagraph (c), a change in the withholding tax downward 
amount will be recognised with respect to that Covered Payment equal to:  


iii) the withholding tax downward amount determined by the latest tax liability 
determination in the Jurisdiction that imposed the Covered Withholding Tax in respect 
of the Covered Payment prior to the end of the current Period, less  


iv) the withholding tax downward amount determined by the latest tax liability 
determination in the Jurisdiction that imposed the Covered Withholding Tax with 
respect to the Covered Payment during a prior Period where the Group was a Covered 
Group. 
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13. The following definitions apply for purposes of this Section: 


a) the term “covered profit allocation transaction” means a transaction between two or more 
Group Entities that results in taxable income or an allowable deduction in one or more Group 
Entities, and with respect to which the domestic law of one or more Jurisdictions in which the 
Group Entities or Taxable Presences are located specifies the basis for determining the 
allocation of items of income or expense. However, the term shall not include a transaction 
where taxable income or allowable deductions resulting from the transaction are recognised 
only by Group Entities or Taxable Presences located in the same Jurisdiction and either: 


i) included in the same tax consolidated group for domestic corporate income tax 
purposes in that Jurisdiction; or  


ii) included in the same corporate income tax group under a domestic corporate income 
tax regime under which the Group Entities or Taxable Presences are permitted to 
surrender corporate income tax losses to one another;  


b) the term "covered tax treaty" means an agreement that is either an Existing Tax Agreement 
or a covered tax agreement (as defined in Article 34(6)(b)); 


c) the term “covered taxes” means:  


i) taxes recorded in the financial accounts of a Group Entity with respect to its income or 
profits or its share of the income or profits of a Group Entity in which it owns a Specified 
Equity Interest; 


ii) taxes on distributed profits; 


iii) taxes imposed in lieu of a generally applicable corporate income tax; and 


iv) taxes imposed by reference to retained earnings and corporate equity, including a tax 
on multiple components based on income and equity; 


but excluding tax on income collected by the payor in respect of a payment made to 
another person on income arising in the Jurisdiction where the payor is located; 


d) the term “elimination eligible prior period” in a Jurisdiction means each Period: 


i) starting with the earliest prior Period of a Covered Group in which there is an unused 
elimination loss in the Jurisdiction, and that begins on or after the later of: 


A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49; or 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period, 


irrespective of whether the Covered Group was a Covered Group in the prior Period(s); 


e) the term “main entity”, in respect of a Taxable Presence, is the Group Entity that includes the 
Financial Accounting Profit (or Loss) of the Taxable Presence in its financial statements; 


f) the term “qualifying reorganisation” means a transfer of assets and liabilities such as in a 
merger, demerger, liquidation, or similar transaction between Group Entities of a Covered 
Group where: 
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i) the consideration for the transfer is, in whole or in significant part, Specified Equity 
Interests issued by the acquiring Group Entity or by a person connected with the 
acquiring Group Entity, or, in the case of a liquidation, Specified Equity Interests of the 
target (or, when no consideration is provided, where the issuance of an equity interest 
would have no economic significance); 


ii) the disposing Group Entity’s gain or loss on those assets or liabilities is not subject to 
tax, in whole or in part; and 


iii) the tax laws of the Jurisdiction in which the acquiring Group Entity is located require 
the acquiring Group Entity to compute taxable income after the disposition or 
acquisition using the disposing Group Entity’s tax basis in the assets, adjusted for any 
partial taxation of the disposition or acquisition; 


g) the term “tax liability determination” means an original tax return, a self-amended tax return, 
an audit assessment issued by a tax administration, a determination by a court or other judicial 
body, a resolution under the mutual agreement procedure in a tax treaty, or any other 
determination by a judicial body, administrative body or competent taxing authority that 
determines the amount of the legal liability of the Group Entity to pay tax. It also includes any 
corresponding determination with respect to withholding tax liability; 


h) the term “tax losses” means, in respect of an Entity, the amount of losses of all types, incurred 
in a Period and available for deduction in a subsequent Period, recognised for tax purposes 
in the Jurisdiction of that Entity and taken into account in calculating the most recent legally 
enforceable tax liability determination; 


i) the term “withholding tax downward amount” means an amount equal to the lower of: 


i) the amount calculated by dividing the Covered Withholding Tax imposed in the latest 
tax liability determination by the higher of 15 per cent and the rate that would have been 
imposed in accordance with the income tax regime generally applicable in the Party in 
that Period on business profits of an enterprise carried on by a body corporate with the 
same relevant characteristics; and  


ii) the amount of the Covered Payment after deducting an amount equal to 30 per cent of 


the amount of the Covered Payment;12 


j) the term “unused elimination loss” in a Jurisdiction means an Elimination Loss of a prior Period 
in the Jurisdiction that has not been offset by Elimination Profit of subsequent Period(s) in the 
Jurisdiction, before deduction of any relevant elimination net losses in such Period(s). In 
computing unused elimination losses, Elimination Losses are used in the chronological order 
of the prior Periods in which they arise to offset Elimination Profit of prior Periods. 


14. For purposes of this Convention an incorporated Joint Venture that is subject to joint control by a 
Group Entity is considered a Group Entity and the following provisions shall apply to determine its entity 
elimination profit (or loss):  


a) Entity Financial Accounting Profit (or Loss) shall be determined in accordance with the audited 
financial statements prepared for that Joint Venture under an Acceptable Financial 
Accounting Standard;  


b) adjustments described in paragraph 2 will be applied; and   


 
12 India has expressed an objection to subparagraph (i)(ii). 
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c) the resulting entity elimination profit (or loss) shall be reduced in proportion to the ownership 
interests in the consolidated Joint Venture that are held by Entities that are not Group Entities.   


 


Section 5 – Return on Depreciation and Payroll 


1. For purposes of this Convention, the “Return on Depreciation and Payroll” of a Covered Group for 
a Period is the Adjusted Profit Before Tax of the Covered Group for the Period divided by the sum of the 
Covered Group’s accounting depreciation and accounting payroll for the Period. 


2. For purposes of this Convention, the “Jurisdictional Return on Depreciation and Payroll” of a 
Covered Group for a Period in a Jurisdiction is the Elimination Profit (or Loss) of the Covered Group for 
the Period in that Jurisdiction divided by the Jurisdictional Depreciation and Payroll of the Covered Group 
for the Period in that Jurisdiction.  


3. For purposes of this Convention, the “Jurisdictional Depreciation and Payroll” of a Covered Group 
for a Period in a Jurisdiction is the sum of:  


a) entity depreciation of each Group Entity located for the Period in that Jurisdiction; 


b) taxable presence depreciation of each Taxable Presence located for the Period in that 
Jurisdiction;  


c) entity payroll of each Group Entity located for the Period in that Jurisdiction; and 


d) taxable presence payroll of each Taxable Presence located for the Period in that Jurisdiction 
. 


4. Where a Group Entity or a Taxable Presence is subject to a profit allocation adjustment or main 
entity taxable presence adjustment or recognises taxable presence elimination profit (or loss) in the Period 
and that Group Entity or Taxable Presence is either located in another Jurisdiction during the Period or 
has ceased to operate in that Jurisdiction during the Period, an amount of entity depreciation and entity 
payroll or taxable presence depreciation and taxable presence payroll will be deemed for that Group Entity 
or Taxable Presence equal to:  


a) entity elimination profit (or loss) or taxable presence elimination profit (or loss) in the Period 
divided by the sum of entity elimination profit (or loss) or taxable presence elimination profit 
(or loss) in the four most recent Periods that the Group Entity or Taxable Presence was 
operating and located in the Jurisdiction, with the resulting figure then multiplied by; 


b) the sum of entity depreciation and entity payroll or taxable presence deprecation and taxable 
presence payroll in the four most recent Periods that the Group Entity or Taxable Presence 
was operating and located in the Jurisdiction. 


5. The following definitions apply for purposes of this Convention: 


a) the term “accounting depreciation” means the reduction in carrying value of eligible assets 
taken into account in determining the Entity Financial Accounting Profit (or Loss) of a Group 
Entity, other than a regulated financial institution or an extractives entity, for a Period. This 
reduction in carrying value must result from depreciation, amortisation, depletion or 
impairment, including any such amount attributable to capitalisation of payroll expense; 


b) the term “entity depreciation” of a Group Entity not including a regulated financial institution 
or an extractives entity, for a Period means the accounting depreciation of the Group Entity 
in the Period after making the following adjustments:  
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i) where a downward adjustment is made to the entity elimination profit (or loss) of a main 
entity under Section 4(2)(i) and (11), deducting an amount equal to the taxable 
presence depreciation attributed to a Taxable Presence connected to that downward 
adjustment multiplied by the lesser of:  


A) one; or  


B) the amount of the downward adjustment made to the entity elimination profit (or 
loss) of the main entity under Section 4(2)(i) and (11) in the Period divided by 
the taxable presence elimination profit (or loss) of the Taxable Presence in the 
Period; 


ii) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(b)(i) with respect to certain assets, depreciation for 
those assets for purposes of this Section will be determined based on the carrying value 
taken into account for purposes of that subdivision;  


iii) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(b)(vi) with respect to certain assets, depreciation for 
those assets will be zero for purposes of this Section;  


iv) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(c) with respect to an asset acquired from another Group 
Entity the basis that will be applied to that asset for the purpose of determining 
depreciation for that asset in this Section will be determined based on the most recent 
tax liability determination with respect to that asset;  


v) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(d) with respect to certain assets, any difference between 
entity depreciation expenses taken into account in determining entity elimination profit 
(or loss) in Periods considered by the prior period adjustment and entity depreciation 
that would have been taken into account for those assets in those Periods is added to 
(or subtracted from) accounting depreciation in the Period of the entity elimination profit 
(or loss) adjustment; 


vi) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(e) with respect to certain assets, depreciation for those 
assets for purposes of this Section will be determined based on the carrying value taken 
into account for purposes of that subparagraph;  


vii) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(g) with respect to certain assets, depreciation for those 
assets for purposes of this Section will be determined based on the carrying value taken 
into account for purposes of that subparagraph;  


viii) where the entity elimination profit (or loss) of the Group Entity is subject to an 
adjustment under Section 4(2)(h) with respect to certain assets, depreciation for those 
assets for purposes of this Section will be determined based on the carrying value taken 
into account for purposes of that subparagraph;  


ix) include the Group Entity’s share of accounting depreciation incurred in a Joint 
Operation or an unincorporated Joint Venture that it directly owns a Specified Equity 
Interest in, in the same proportion as the Group Entity’s share of profit or loss derived 
from the Joint Operation or the Joint Venture, except the accounting depreciation 
incurred in a Joint Operation or a Joint Venture that is a regulated financial institution 
or an extractives entity, and after applying the other adjustments in this subparagraph. 
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No adjustment shall be made if the Joint Venture is the Ultimate Parent Entity of another 
Covered Group in the Period; 


c) the term “taxable presence depreciation” of a Taxable Presence for a Period in a Jurisdiction 
is the sum of taxable presence immovable property depreciation and taxable presence 
movable property depreciation for the Period; 


d) the term “taxable presence immovable property depreciation” of a Taxable Presence for a 
Period in a Jurisdiction means all entity depreciation of a Group Entity that relates to 
immovable property located in the Jurisdiction of the Taxable Presence;    


e) the term “taxable presence movable property depreciation” of a Taxable Presence for a Period 
in a Jurisdiction means:  


i) the portion of entity depreciation that relates to movable property that is attributed to 
the Taxable Presence in financial statements prepared with respect to a Taxable 
Presence that are followed for the purpose of determining the taxable presence 
elimination profit (or loss) of that Taxable Presence in the Period; or  


ii) where such financial statements do not exist or are not followed for the purpose of 
determining the taxable presence elimination profit (or loss) of that Taxable Presence 
in the Period, taxable presence movable property depreciation shall be the entity 
depreciation of the relevant main entity excluding all entity depreciation that relates to 
immovable property and excluding the adjustment included in subparagraph (b)(i) 
multiplied by the taxable presence elimination profit (or loss) divided by the entity 
elimination profit (or loss) of the relevant main entity that would be determined if Section 
4(2)(i) and (11) did not apply;  


however the taxable presence movable property depreciation shall not exceed the entity 
depreciation of the relevant main entity excluding all entity depreciation that relates to 
immovable property, and shall not be less than zero. 


f) the term “eligible assets” means: 


i) property, plant, and equipment; 


ii) natural resources; and 


iii) a licence or similar arrangement from the government for the use of immovable 
property or exploitation of natural resources that entails significant investment in 
tangible assets. 


The term eligible assets shall not include property that is held for sale or investment; 


g) the term “immovable property” has the meaning assigned to it in Annex D Section 7(d); 


h) the term “movable property” means all property that is not immovable property; 


i) the term “accounting payroll” means the eligible payroll costs of eligible personnel that perform 
activities for the Group Entity, other than a regulated financial institution or an extractives 
entity, taken into account in determining the Entity Financial Accounting Profit (or Loss) of a 
Group Entity for a Period; 


j) the term “entity payroll” of a Group Entity not including a regulated financial institution or an 
extractives entity for a Period means accounting payroll of the Group Entity in the Period after 
making the following adjustments:  
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i) deduct eligible payroll costs that are not recognised as expenses in the Entity Financial 
Accounting Profit (or Loss) in the Period and included in the carrying value of eligible 
assets. 


ii) Where a downward adjustment is made to the entity elimination profit (or loss) of a 
main entity under Section 4(2)(i) and (11), deducting an amount equal to the taxable 
presence payroll attributed to a Taxable Presence connected to that downward 
adjustment multiplied by the lesser of:  


A) one; or  


B) the amount of the downward adjustment made to the entity elimination profit (or 
loss) of the main entity under Section 4(2)(i) and (11) in the Period divided by 
the taxable presence elimination profit (or loss) of the Taxable Presence in the 
Period. 


iii) Where the entity elimination profit (or loss) of a Group Entity is subject to an adjustment 
under Section 4(2)(b)(iii) and (iv) with respect to stock-based compensation, recognise 
the adjustment taken into account in calculating the entity elimination profit (or loss) 
with respect to stock-based compensation in the Period as a corresponding adjustment 
to entity payroll.  


iv) Where the entity elimination profit (or loss) of a Group Entity is subject to an adjustment 
under Section 4(2)(d) with respect to certain expenses that are included in entity 
payroll, any difference between expenses included in entity payroll taken into account 
in determining entity elimination profit (or loss) in Periods considered by the prior period 
adjustment and expenses included in entity payroll that would have been taken into 
account in those Periods is added to (or subtracted from) entity payroll in the Period of 
the entity elimination profit (or loss) adjustment. 


v) Include the Group’s Entity’s share of accounting payroll incurred in a Joint Operation 
or a Joint Venture that it directly owns a Specified Equity Interest in, in the same 
proportion as the Group Entity’s share of profit or loss derived from the Joint Operation 
or the Joint Venture, except the accounting payroll incurred in a Joint Operation or a 
Joint Venture that is a regulated financial institution or an extractives entity, and after 
applying the other adjustments in this subparagraph. No adjustment shall be made if 
the Joint Venture is the Ultimate Parent Entity of another Covered Group in the Period; 


k) the term “taxable presence payroll” of a Taxable Presence for a Period in a Jurisdiction 
means:  


i) that portion of entity payroll that is attributed to the Taxable Presence in financial 
statements prepared with respect to a Taxable Presence that are followed for the 
purpose of determining the taxable presence elimination profit (or loss) of that Taxable 
Presence in the Period, or  


ii) where such financial statements do not exist or are not followed for the purpose of 
determining the taxable presence elimination profit (or loss) of that Taxable Presence 
in the Period, taxable presence payroll shall be the entity payroll of the relevant main 
entity excluding the adjustment included in subparagraph (j)(ii) multiplied by the taxable 
presence elimination profit (or loss) divided by the entity elimination profit (or loss) of 
the relevant main entity that would be determined if Section 4(11) did not apply; and   


iii) taxable presence payroll shall not exceed the entity payroll of the relevant main entity, 
and shall not be less than zero; 


l) the term “eligible payroll costs” of a Group Entity for a Period means: 
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i) salaries, wages, stock-based compensation, and other similar remuneration that 
relates to eligible personnel of the Group Entity; 


ii) remuneration provided to another entity as compensation for activities performed by 
eligible personnel of the Group Entity; and 


iii) payroll and employment taxes, and employer social security contributions with respect 
to services provided by eligible personnel of the Group Entity; 


m) the term “eligible personnel” for a Group Entity of a Covered Group means:  


i) an employee of the Group Entity, except an individual that satisfies the conditions in 
subdivision (ii) with respect to another Group Entity of the same Covered Group; and 


ii) an individual that is not an employee of the Group Entity, and:  


A) that acts under the direction and control of the Group Entity; 


B) who predominantly participates in the ordinary operating activities of the Group 
Entity; and  


C) who performs the relevant activity predominantly in the location of the Group 
Entity or a Taxable Presence of the Group Entity.  


6. For purposes of this Section an incorporated Joint Venture that is subject to joint control by a Group 
Entity is considered a Group Entity and the following provisions shall apply to define its entity depreciation 
and entity payroll:  


a) Accounting depreciation and accounting payroll shall be determined in accordance with the 
audited financial statements prepared for that Joint Venture under an Acceptable Financial 
Accounting Standard; 


b) Adjustments described in paragraphs 5(b) and (j) will be applied; and   


c) The resulting entity depreciation and entity payroll shall be reduced in proportion to the 
ownership interests in the consolidated Joint Venture that are held by Entities that are not 
Group Entities. 


 


Section 6 – Withholding Tax Upward Adjustment  


1. The Withholding Tax Upward Adjustment for a Covered Group in a Jurisdiction imposing a Covered 
Withholding Tax for a Period is the sum of: 


a) the current withholding tax upward adjustment determined under paragraph 2 with respect to 
each Covered Payment made in the Period; and 


b) the withholding tax upward spreading adjustment in the Period determined under paragraph 
3 with respect to each Covered Payment made in a prior Period. 


2. The “current withholding tax upward adjustment” for the Covered Group in the Jurisdiction imposing 
the Covered Withholding Tax for the Period is determined by multiplying:  


a) the withholding tax upward amount with respect to a Covered Payment made in the Period 
calculated with reference to the latest tax liability determination in respect of the Covered 
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Payment that was filed or issued at least 60 days before the deadline for filing the Covered 
Group’s Amount A Tax Return and Common Documentation Package for the Period; by 


b) 100 per cent less the withholding tax upward adjustment reduction factor that was applicable 
in the Period when the Covered Payment was made. 


3. If, as of the end of the current Period, the most recent tax liability determination in the Jurisdiction 
imposing the Covered Withholding Tax with respect to a Covered Payment in a prior Period in which the 
Group was a Covered Group, or a previously unrecognised Covered Payment in a prior Period in which 
the Group was a Covered Group, would result in a change in the withholding tax upward amount for that 
Covered Payment, and at least 75 per cent of any additional tax liability or tax refund associated with that 
tax liability determination has been paid, a “withholding tax upward spreading adjustment” shall be 
determined as follows: 


a) the amount of the “withholding tax upward spreading adjustment” is determined by multiplying: 


i) the amount of the change in withholding tax upward amount; by 


ii) 100 per cent less the withholding tax upward adjustment reduction factor that was 
applicable in the Period when the Covered Payment was made; 


b) the withholding tax upward spreading adjustment shall be taken into account as follows: 


i) if the change in withholding tax upward amount is less than EUR 5 million, the 
withholding tax upward spreading adjustment shall be taken into account entirely in the 
current Period; 


ii) if the change in withholding tax upward amount is at least EUR 5 million, then: 


A) if there has been a change in the withholding tax upward amount of at least EUR 
5 million in a prior Period relating to the same Covered Payment with respect to 
which the withholding tax upward spreading adjustment has not been fully taken 
into account, the amount of the withholding tax upward spreading adjustment 
from the current change and any remaining withholding tax upward spreading 
adjustment from the prior change shall be combined and the resulting net amount 
shall be spread equally over the Periods beginning with the current Period and 
consisting of a total of the greater of: 


1) three Periods; 


2) the number of Periods to which the determination giving rise to the current 
change relates; and 


3) the number of remaining Periods over which the withholding tax upward 
spreading adjustment from the prior change are spread;  


B) in all other cases, the amount of the withholding tax upward spreading 
adjustment shall be spread equally across a term beginning with the current 
Period and consisting of a total of the greater of: 


1) three Periods; and 


2) the number of the Periods to which the determination giving rise to a 
change in the withholding tax upward amount relates. 
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4. For the purpose of applying paragraph 3 with respect to a Covered Payment that occurred in a prior 
Period, where: 


a) the Group was not a Covered Group in the Period immediately preceding the current Period; 
and  


b) the most recent change in the withholding tax upward amount prior to the current Period with 
respect to the Covered Payment resulted from a tax liability determination during a Period 
when the Group was not a Covered Group, and less than two years before the beginning of 
the current Period,  


a change in the withholding tax upward amount will be recognised with respect to that Covered Payment 
equal to:  


c) the withholding tax upward amount determined by the latest tax liability determination in the 
Jurisdiction that imposed the Covered Withholding Tax in respect of the Covered Payment 
prior to the end of the current Period; less 


d) the withholding tax upward amount determined by the latest tax liability determination in the 
Jurisdiction that imposed the Covered Withholding Tax with respect to the Covered Payment 
during a prior Period where the Group was a Covered Group. 


5. The “withholding tax upward amount” means the amount of Covered Withholding Tax imposed by 
the Jurisdiction divided by the rate of income tax imposed on amounts allocated to that Jurisdiction under 
Article 5. 


6. The “withholding tax upward adjustment reduction factor” means:13 


a) 60 per cent for a low depreciation and payroll jurisdiction as defined in Article 5(2)(e) where:  


i) the Jurisdictional Depreciation and Payroll of a Covered Group for a Period in the 
Jurisdiction is less than EUR 50 000; and 


ii) no Group Entity of the Covered Group is located in the Jurisdiction that has Entity 
Financial Third-party Accounting Revenues in the Period;    


b) 30 per cent for a low depreciation and payroll jurisdiction as defined in Article 5(2)(e) that does 
not satisfy subparagraph (a); and 


c) 15 per cent in all other cases. 


Notwithstanding the foregoing, if the Jurisdiction is a Lower Income Jurisdiction, subparagraph (a) 
shall be applied by replacing 60 per cent with 70 per cent, and subparagraph (b) shall be applied by 
replacing 30 per cent with 40 per cent. 


7. Notwithstanding paragraph 6, the withholding tax upward adjustment reduction factor is: 


a) 100 per cent in the first two Periods of the Covered Group to which the Convention applies in 
accordance with Article 49;  


b) 75 per cent for each Period that begins after the two Periods described in subparagraph (a) 
and ends before the first Period for which Article 3(9) applies, where; 


 
13 Brazil, Colombia and India have expressed objections to paragraph 6. 
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i) the two conditions included in paragraph 6(a) are satisfied; or  


ii) the Jurisdiction is a low depreciation and payroll jurisdiction defined in Article 5(2)(e); 
and  


c) 50 per cent in all other cases for each Period that begins after the two Periods described in 
subparagraph (a) and ends before the first Period for which Article 3(9) applies. 
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ANNEX C – SUPPLEMENTARY PROVISIONS FOR ARTICLE 3 


 


Section 1 – Provisions for Group Mergers and Demergers, Internal Fragmentation, Dual-


listed Arrangements and Stapled Structures  


1. For the sole purpose of applying Article 3(2) to determine whether a Group is a Covered Group for 
a Period: 


a) if a group merger occurs in that Period or any of the five Periods immediately preceding that 
Period, then for any Period(s) prior to the Period in which the group merger occurs, the pre-
tax profit margin, Adjusted Profit Before Tax, and Adjusted Revenues shall be those of the 
acquiring group (or the existing group where there is no acquiring group) rather than those of 
the Group; and 


b) if a group demerger occurs in that Period or any of the five Periods immediately preceding 
that Period, then for any Period(s) prior to the demerger period: 


i) the pre-tax profit margin and Adjusted Profit Before Tax shall be those of the demerging 
group rather than those of the Group; and 


ii) the Adjusted Revenues shall be calculated by multiplying the Adjusted Revenues of 
the demerging group in that Period by the ratio that the Adjusted Revenues of the 
demerged group in the demerger period bears to the total Adjusted Revenues of all 
demerged groups in the demerger period. 


2. For purposes of paragraph 1: 


a) the term “acquiring group” means the Group that existed prior to a group merger and that 
includes the combining Entity that is the acquirer for purposes of an Acceptable Financial 
Accounting Standard; 


b) the term “demerger period” means the Period in which a group demerger occurs; 


c) the term “existing group” means the Group (other than an acquiring group) that existed prior 
to a group merger and produced Consolidated Financial Statements;  


d) the term “group demerger” means any transaction or arrangement where a single Group (the 
“demerging group”) is separated into two or more Groups (each a “demerged group”) the 
Group Entities of which are no longer included in the Consolidated Financial Statements of 


the same Ultimate Parent Entity; 


e) the term “group merger” means any transaction or arrangement that is a business 
combination for purposes of an Acceptable Financial Accounting Standard in a Period where 
as a result of the transaction or arrangement: 


i) at least one Entity that met the definition of an Ultimate Parent Entity before the 
transaction or arrangement no longer meets that definition; and 


ii) an Entity that did not meet the definition of an Ultimate Parent Entity before the 
transaction or arrangement becomes the Ultimate Parent Entity of a Group. 


3. Where a Group that results from an internal fragmentation has Adjusted Revenues of EUR 20 billion 
or less in a Period, the condition in Article 3(1)(a) is deemed to be met in that Period for the Group if: 
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a) the Group meets the conditions in Article 3(1)(b) and, where relevant, Article 3(2) in the 
Period; 


b) the sum of the Adjusted Revenues of the Group and the other Groups resulting from the same 
internal fragmentation, for the Period ending in the same calendar year is greater than EUR 
20 billion; and  


c) it is reasonable to conclude, having regard to all relevant facts and circumstances, that failing 
to meet the condition in Article 3(1)(a) was one of the principal purposes of the internal 
fragmentation. 


4. For purposes of paragraph 3, the term “internal fragmentation” means any arrangement, transaction 
or series of transactions applied to one or more Group Entities of a Group on or after the date of public 
release of the final text of this Convention, if: 


a) prior to the arrangement, transaction or series of transactions, an Excluded Entity, investment 
fund, or real estate investment vehicle owns a Controlling Interest in the Ultimate Parent Entity 
of the Group; and 


b) following the arrangement, transaction or series of transactions, the Group is separated into 
two or more Groups and the same Excluded Entity, investment fund, or real estate investment 
vehicle owns a Controlling Interest in the Ultimate Parent Entity of each such Group. 


A Controlling Interest includes a Specified Equity Interest of an Entity that is held by an investment 
fund or a real estate investment vehicle, such that the interest holder has control under an 
Acceptable Financial Accounting Standard and is required to measure its investment at fair value 
through profit or loss in accordance with that Acceptable Financial Accounting Standard, or would 
have be required if the interest holder had prepared Consolidated Financial Statements. 


5. Where two or more Groups are part of the same dual-listed arrangement or the same stapled 
structure, the Group Entities of the Groups shall be treated as Group Entities of a single Group, which will 
be deemed to have as a single Ultimate Parent Entity: 


a) in the case of a stapled structure, the Entity that prepares Consolidated Financial Statements 
in which the assets, liabilities, income, expenses and cash flows of all the Entities of the 
Groups are presented together as those of a single economic unit; or 


b) in the case of a dual-listed arrangement: 


i) where only one of the Ultimate Parent Entities identified in paragraph 6(a) is a resident 
of a Party for the Period, the Entity identified in paragraph 6(a) that is a resident of a 
Party shall be the Ultimate Parent Entity of the Group; 


ii) where none of or more than one Ultimate Parent Entities identified in paragraph 6(a) 
are residents of a Party for the Period, the Ultimate Parent Entity of the Group shall be: 


A) the Entity identified in paragraph 6(a) that paid the greater amount of covered 
taxes for the fiscal year ending in the Period immediately preceding the Period; 
or  


B) the Entity identified in paragraph 6(a) that is designated by the Group.  


6. For purposes of paragraph 5: 


a) the term “dual-listed arrangement” means an arrangement entered into by two or more 
Ultimate Parent Entities of separate Groups, under which: 
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i) the Ultimate Parent Entities agree to combine their business by contract alone; 


ii) pursuant to contractual arrangements the Ultimate Parent Entities will make 
distributions (with respect to dividends and in liquidation) to their shareholders based 
on a fixed ratio; 


iii) their activities are managed as a single economic entity under contractual 
arrangements while retaining their separate legal identities; 


iv) the Specified Equity Interests of the Ultimate Parent Entities comprising the agreement 
are quoted, traded or transferred independently in different capital markets; and  


v) the Ultimate Parent Entities prepare Consolidated Financial Statements that are 
required by a regulatory regime to be externally audited, in which the assets, liabilities, 
income, expenses and cash flows of all the Entities of the Groups are presented 
together as those of a single economic unit; 


b) the term “stapled structure” means an arrangement entered into by two or more Ultimate 
Parent Entities of separate Groups, under which: 


i) 50 per cent or more of the Specified Equity Interests of the Ultimate Parent Entities of 
the separate Groups are by reason of form of ownership, restrictions on transfer, or 
other terms or conditions combined with each other, and cannot be transferred or 
traded independently. If the combined Specified Equity Interests are listed, they are 
quoted at a single price; and  


ii) one of those Ultimate Parent Entities prepares Consolidated Financial Statements that 
are required by a regulatory regime to be externally audited, in which the assets, 
liabilities, income, expenses and cash flows of all the Entities of the Groups are 
presented together as those of a single economic unit. 


 


Section 2 – Application of this Convention to a Group Including one or more Regulated 


Financial Institutions 


1. For the purpose of applying this Convention to a Group that would be a Covered Group for a Period 
under Article 3, but prior to the application of this paragraph, and that includes one or more regulated 
financial institutions:  


a) the term “Adjusted Profit Before Tax” shall be replaced with the term “non-RFS adjusted profit 
before tax”; 


b) the term “Adjusted Revenues” shall be replaced with the term “non-RFS adjusted revenues”;  


c) the term “eligible prior period” shall be replaced with the term “non-RFS eligible prior period”;   


d) the term “pre-tax profit margin” shall be replaced with the term “non-RFS pre-tax profit 
margin”; and  


e) the term “unused loss” shall be replaced with the term “non-RFS unused loss.” 


2. The following definitions apply for purposes of this Convention in the case of a Group that includes 
one or more regulated financial institutions: 
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a) the term “non-RFS adjusted profit before tax” means the non-RFS financial accounting profit 
(or loss) of the Group after applying the adjustments identified in Annex B Section 2(1)(a) 
through (d) and deducting non-RFS relevant net losses;  


b) the term “non-RFS adjusted revenues” means the Adjusted Revenues of the Group for a 
Period determined after excluding from the revenues reported in the Consolidated Financial 
Statements:  


i) in the case of a Group that elects to apply this subparagraph, total revenues reported 
in a regulated financial institution segment; and 


ii) in all other cases, total revenues derived by Group Entities that are regulated financial 
institutions and related investment revenue derived by Group Entities that are not 
regulated financial institutions;  


c) the term “non-RFS eligible net losses” means the total amount of cumulative non-RFS 
financial accounting losses that exceed the total amount of cumulative non-RFS financial 
accounting profits over the non-RFS eligible prior period(s), after making the adjustments 
described in Annex B Section 2(1)(a) through (d). In computing non-RFS eligible net losses, 
non-RFS financial accounting losses are used in the chronological order of the non-RFS 
eligible prior periods in which they arise to offset non-RFS financial accounting profits of the 
non-RFSs eligible prior periods; 


d) the term “non-RFS eligible prior period” means each Period: 


i) starting with the earliest prior Period of a Covered Group in which there is a non-RFS 
unused loss, and that begins on or after the later of: 


A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49 (Entry into 
Effect); or 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period, 


irrespective of whether the Covered Group was a Covered Group in the prior Period(s);  


e) the term “non-RFS expenses” means the total expenses of the Group deducted in calculating 
the Financial Accounting Profit (or Loss) of the Group for a Period less:  


i) in the case of a Group that makes the election described in subparagraph (b)(i), the 
total expenses incurred by a regulated financial institution segment of the Group; and 


ii) in all other cases, the total expenses incurred by Group Entities that are regulated 
financial institutions and total expenses directly associated with related investment 
revenue incurred by Group Entities that are not regulated financial institutions;  


f) the term “non-RFS financial accounting profit (or loss)” means the profit or loss that results 
from adding the non-RFS adjusted revenues and the non-RFS intra-group revenues of the 
Group and deducting the sum of the non-RFS expenses and non-RFS intra-group expenses 
of the Group;  


g) the term “non-RFS intra-group expenses” of the Group for a Period means the sum of the 
expenses incurred by:  
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i) in the case of a Group that makes the election described in subparagraph (b)(i), Group 
Entities that are not segment entities of a regulated financial institution segment of the 
Group in transactions with segment entities of the regulated financial institution 
segment; 


ii) in all other cases, Group Entities that are not regulated financial institutions in 
transactions with Group Entities of the same Group that are regulated financial 
institutions;   


h) the term “non-RFS intra-group revenues” of a Group for a Period means the sum of the 
revenues that are derived by:  


i) in the case of a Group that makes the election described in subparagraph (b)(i), Group 
Entities that are not segment entities of a regulated financial institution segment of the 
Group from transactions with segment entities of the regulated financial institution 
segment; and  


ii) in all other cases, Group Entities that are not regulated financial institutions from 
transactions with Group Entities of the same Group that are regulated financial 
institutions;  


i) the term “non-RFS pre-tax profit margin” means the non-RFS adjusted profit before tax of the 
Group for a Period (calculated without taking into account non-RFS relevant net losses) 
divided by the sum of the non-RFS adjusted revenues and the non-RFS intra-group revenues 
of the Group for that Period; 


j) the term “non-RFS relevant net losses” means the sum of: 


i) the non-RFS eligible net losses of the Covered Group; and  


ii) any transferred losses determined under Annex B Section 2(3)(b) and (4): 


A) substituting the term “non-RFS relevant net losses” for the term “relevant net 
losses”; and 


B) substituting the term “non-RFS eligible net losses” for “eligible net losses.” 


k) the term “non-RFS unused loss” means a non-RFS financial accounting loss of a prior Period 
that has not been offset by non-RFS financial accounting profits of subsequent Period(s), after 
making the adjustments in Annex B Section 2(1)(a) through (d) in each Period in accordance 
with the rules set out under Annex B Section 2(1)(e) (as modified by this Annex); 


l) the term “regulated financial institution segment” means a disclosed segment of a Group that 
meets the following requirements: 


i) one or more segment entities of that disclosed segment is a regulated financial 
institution;  


ii) all regulated financial institutions of the Group are included in the one disclosed 
segment;  


iii) at least 90 per cent of the segment adjusted revenues of the disclosed segment are:  


A) total licensed reported revenue attributable to the activities that qualify one or 
more segment entities as regulated financial institutions other than depositary 
institutions; and / or 
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B) derived from one or more segment entities that are depositary institutions;  


iv) all segment entities in that disclosed segment are overseen by and subject to the 
authority of a relevant financial regulator; and  


v) any segment entity of that disclosed segment that provides services to other Group 
Entities meets the definition of regulated financial institution. 


3. The following definitions apply for purposes of this Convention for identifying regulated financial 
institutions:  


a) the term “regulated financial institution” means an asset manager, credit institution, depositary 
institution, insurance institution, investment institution, mixed financial institution, and a 
regulated financial institution service entity. The term does not include a group treasury entity 
or a group captive entity;  


b) the term “annuity contract” means a contract under which the issuer agrees to make payments 
for a period of time determined in whole or part by reference to the life of one or more 
individuals. The term also includes a contract that is considered to be an annuity contract in 
accordance with the law, regulation, or practice of the Jurisdiction in which the contract was 
issued, and under which the issuer agrees to make payments for a term of years; 


c) the term “asset manager” means a Group Entity:  


i) that is licenced to carry on asset management as a business under the law or 
regulations of a Jurisdiction in which the Group Entity does that business or pursuant 
to an equivalent regime recognised by that Jurisdiction, or in the case of a Group Entity 
that does such business in one or more Members States of the European Economic 
Area, is licenced by a competent authority to carry on such business in a Member State 
of the European Economic Area; 


ii) that is subject to requirements reflecting the Objectives and Principles of Securities 
Regulation as adopted by the International Organisation of Securities Commissions 
and the related implementing methodology under the law or regulations of the 
Jurisdiction in which that Group Entity is established; and 


iii) for which the total licensed reported revenue attributable to: 


A) investing in, managing, distributing or risk management associated with interests 
in an investment fund or real estate investment vehicle, financial assets, or 
money for or on behalf of other persons; and  


B) providing investment advice or administration in support of the activities 
identified in clause (A) and performed by the Group Entity, 


equals or exceeds 75 per cent of the Group Entity’s total reported revenue during the 
Period; 


d) the term “credit institution” means a Group Entity:  


i) that is licenced to carry on a lending business under the laws or regulations of a 
Jurisdiction in which the Group Entity does that business or pursuant to an equivalent 
regime recognised by that Jurisdiction or, in the case of a Group Entity that does such 
business in one or more Members States of the European Economic Area, is licenced 
by a competent authority to carry on such business in a Member State of the European 
Economic Area; 
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ii) that is subject to capital adequacy requirements incorporating a risk-based measure 
under the law or regulations of the Jurisdiction in which that Group Entity is established; 


iii) that provides personal, commercial, or other loans or extensions of credit to persons 
that are not the Ultimate Parent Entity of the Group or Entities whose Controlling 
Interest is owned by the Ultimate Parent Entity (but not including providing credit for 
the purchase of the Covered Group’s own products) or to persons that are regulated 
financial institutions; and  


iv) for which the total licensed reported revenue attributable to the activities described in 
subdivision (iii) equals or exceeds 75 per cent of the Group Entity’s total reported 
revenue during the Period; 


e) the term “deposit” means funds which are required to be repaid on demand or at the time 
agreed under the applicable legal and contractual conditions, with or without interest or a 
premium. It does not include:  


i) bonds;  


ii) down-payments made by customers as part-payment of the purchase of a product;  


iii) funds where the principal is not repayable at par (except for deposits made in local 
currency into an account of another currency where fluctuations in the par value are a 
result of currency fluctuations);  


iv) payment made by way of security for the performance of a contract; or  


v) payments made by customers in connection with money transfer services; 


f) the term “depositary institution” means a Group Entity:  


i) that is licenced to carry on a banking business under the laws or regulations of a 
Jurisdiction in which the Group Entity does that business or pursuant to an equivalent 
regime recognised by that Jurisdiction or, in the case of a Group Entity that does such 
business in one or more Member States of the European Economic Area, is licenced 
by a competent authority to carry on such business in a Member State of the European 
Economic Area; 


ii) that is subject to capital adequacy requirements reflecting the Core Principles for 
Effective Banking Supervision as provided by the Basel Committee on Banking 
Supervision under the law or regulations of the Jurisdiction in which that Group Entity 
is established; 


iii) that accepts deposits in the ordinary course of a banking or similar business; and  


iv) either of the following conditions is met at the balance sheet date for the Period: 


A) deposits equal or exceed 20 per cent of the liabilities of the Group Entity; or  


B) deposits equal or exceed 10 per cent of the liabilities of the Group Entity and the 
Group Entity can be required to post reserves with a central bank or comply with 
central bank reserve requirements and has access to the central bank’s 
borrowing window or liquidity facilities; 


g) the term “financial assets” includes: 
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i) a money market instrument; 


ii) a security;  


iii) a commodity that is a physical good where it is held as a hedging position against a 
commodity derivative; 


iv) money;  


v) an insurance contract or annuity contract; and 


vi) any derivative instrument in an asset described above;  


however, the term does not include a non-debt, direct interest in immovable property; 


h) the term “financial risk” means the risk of a possible future change in one or more of:  


i) a specified interest rate, financial instrument price, commodity price, currency 
exchange rate, index of prices or rates, or a credit rating or credit index; or  


ii) any other variable, provided that variable is not specific to a party to the contract; 


i) the term “group captive entity” means any Group Entity that carries on an insurance or 
reinsurance business and that derives 50 per cent or more of its total reported revenue from 
Group Entities that are not asset managers, credit institutions, depositary institutions, 
insurance institutions, investment institutions, mixed financial institutions, or regulated 
financial institution service entities;  


j) the term “group treasury entity” means any Group Entity that provides treasury functions and 
that derives 50 per cent or more of its total reported revenue from Group Entities that are not 
asset managers, credit institutions, depositary institutions, insurance institutions, investment 
institutions, mixed financial institutions, or regulated financial institution service entities; 


k) the term “insurance contract” means a contract under which the issuer accepts insurance or 
reinsurance risk from another party by agreeing to compensate that other party or a party 
designated by that other party if a specified uncertain future event adversely affects that other 
party; 


l) the term “insurance institution” means a Group Entity: 


i) that is licenced to carry on an insurance or reinsurance business under the laws or 
regulations of a Jurisdiction in which the Group Entity does that business or pursuant 
to an equivalent regime recognised by that Jurisdiction or, in the case of a Group Entity 
that does such business in one or more Member States of the European Economic 
Area, is licenced by a competent authority to carry on such business in a Member State 
of the European Economic Area;  


ii) that is subject to solvency standards incorporating a risk-based capital measure under 
the law or regulations of the Jurisdiction in which that Group Entity is established; and  


iii) of which the total licensed reported revenue arising from all insurance contracts, 
annuity contracts and related investment revenue, for the Period equals or exceeds 75 
per cent of total reported revenue for such Period; or the aggregate value of the assets 
held to manage risk associated with insurance contracts and annuity contracts equals 
or exceeds 75 per cent of total assets as at the balance sheet date for the Period; 
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m) the term “insurance or reinsurance risk” means a risk other than a financial risk, transferred 
from the holder of a contract to the issuer of the contract; 


n) the term “investment institution” means a Group Entity:  


i) that is licenced to carry on a broker dealer, custodial, investment firm or investment 
banking business or one or more of the activities listed in subdivision (iii) under the laws 
or regulations of a Jurisdiction in which the Group Entity does that business or pursuant 
to an equivalent regime recognised by that Jurisdiction or, in the case of a Group Entity 
that does such business in one or more Members States of the European Economic 
Area, is licenced by a competent authority to carry on such business in a Member State 
of the European Economic Area;  


ii) that is subject to capital adequacy requirements reflecting the Core Principles for 
Effective Banking Supervision as provided by the Basel Committee on Banking 
Supervision or Objectives and Principles of Securities Regulation as adopted by the 
International Organisation of Securities Commissions and the related implementing 
methodology under the law or regulations of the Jurisdiction in which that Group Entity 
is established; and  


iii) for which the total licensed reported revenue attributable to one or more of the following 
activities equals or exceeds 75 per cent of the Group Entity’s total reported revenue 
during the Period:  


A) dealing, broking, clearing or trading in financial assets for own account or for 
account of customers;  


B) holding securities in inventory; 


C) hedging transactions; 


D) securities lending and sale and repurchase agreements in respect of financial 
assets; 


E) participating in placing and underwriting, mergers and acquisitions, syndication, 
securitisation and securities issues and providing financial services related to 
such activities; 


F) holding, safekeeping, transferring, controlling, administering or distributing 
financial assets for the account of other persons;  


G) providing investment advice in support of the activities identified in clauses (A) 
through (F) and performed by the Group Entity; 


o) the term “mixed financial institution” means a Group Entity that is not an asset manager, credit 
institution, insurance institution, or investment institution solely because it does not have 
sufficient total licensed reported revenue to qualify as that type of institution, but for which the 
sum of total licensed reported revenue attributable to all relevant activities equals or exceeds 
75 per cent of the Group Entity’s total reported revenue during the Period; 


p) the term “regulated financial institution service entity” means a Group Entity: 


i) that is at least 95 per cent owned (directly or indirectly) by the Ultimate Parent Entity of 
the Group, and the Ultimate Parent Entity is an asset manager, credit institution, 
depositary institution, insurance institution, investment institution or mixed financial 
institution (other than a group treasury entity or a group captive entity) or owns at least 
95 per cent (directly or indirectly) of such institution;  
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ii) for which the total reported revenue attributable to performing administrative support 
services for the benefit of one or more asset managers, credit institutions, depositary 
institutions, insurance institutions, investment institutions or mixed financial institutions 
(other than a group treasury entity or a group captive entity) of the same Group equals 
or exceeds 75 per cent of the Group Entity’s total reported revenue during the Period; 
and 


iii) those administrative support services are necessary to the carrying out of the activities 
of such other institutions; 


q) the term “related investment revenue” means investment revenue arising from the assets 
associated with the insurance contracts and annuity contracts written by a Group Entity 
pursuant to a licence to carry on an insurance or reinsurance business under the laws or 
regulations of the Jurisdiction in which the Group Entity does that business, or pursuant to a 
licence recognised by a Jurisdiction under an equivalent regime, or, in the case of a Group 
Entity that does such business in one or more Member States of the European Economic 
Area, is licenced by a competent authority to carry on such business in a Member State of 
the European Economic Area, and that is received by: 


i) that Group Entity, or 


ii) any other Group Entity that holds assets or invest funds for the benefit of Group Entities, 
but only to the extent that such assets or funds, or the ownership interest in that other 
Group Entity, are reflected in the calculations undertaken when assessing the solvency 
of the Group Entity referenced in subdivision (i); 


r) the term “total licensed reported revenue” as used in subparagraphs (c), (d), (l), (n) and (o) 
means total reported revenue of a Group Entity that holds one or more licences described in 
subdivision (i) of the applicable subparagraphs excluding the total reported revenue that is 
attributable to a Jurisdiction where that Group Entity is not so licensed but including the total 
reported revenue that is attributable to a Jurisdiction where the licence held by the Group 
Entity is recognised pursuant to an equivalent regime of that Jurisdiction; 


s) the term “total reported revenue” means the revenue reported in a Group Entity’s financial 
statements that are submitted to the relevant financial regulator. If such financial statements 
are not required to be reported to the relevant financial regulator, the term means the revenue 
as reported in the Entity’s financial statements. 


4. For the purpose of applying this Convention to a Covered Group that does not include one or more 
regulated financial institutions in a Period but has included one or more regulated financial institutions in a 
prior Period: 


a) the term “Adjusted Profit Before Tax” in Article 3(2)(b) shall be replaced with the term “non-
RFS adjusted profit before tax” for Periods preceding the Period; 


b) the term “Adjusted Revenues” in Article 3(2)(b) shall be replaced with the term “non-RFS 
adjusted revenues”;  


c) the term “pre-tax profit margin” in Article 3(2)(a) shall be replaced with the term “non-RFS pre-
tax profit margin”; 


d) the term “relevant net losses” shall be replaced with the term “non-RFS relevant net losses”. 
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Section 3 – Application of this Convention to a Qualifying Extractives Group 


1. For the purpose of applying this Convention to a qualifying extractives group that would be a 
Covered Group for a Period under Article 3 prior to the application of this paragraph:  


a) the term “Adjusted Profit Before Tax” shall be replaced with the term “non-extractives adjusted 
profit before tax”; 


b) the term “Adjusted Revenues” shall be replaced with the term “non-extractives adjusted 
revenues”;  


c) the term “eligible prior period” shall be replaced with the term “non-extractives eligible prior 
period”;  


d) the term “entity depreciation” shall be replaced with either the term “mixed entity depreciation” 
in relation to mixed entities or “non-extractives entity depreciation” in relation to non-
extractives entities; 


e) the term “entity elimination profit (or loss)” shall be replaced with either the term “mixed entity 
elimination profit (or loss)” in relation to mixed entities or “non-extractives entity elimination 
profit (or loss)” in relation to non-extractives entities;  


f) the term “Entity Financial Accounting Profit (or Loss)” shall be replaced with either the term 
“mixed entity financial accounting profit (or loss)” in relation to mixed entities or “non-
extractives entity financial accounting profit (or loss)” in relation to non-extractives entities;  


g) the term “entity payroll” shall be replaced with either the term “mixed entity payroll” in relation 
to mixed entities or “non-extractives entity payroll” in relation to non-extractives entities;  


h) the term “pre-tax profit margin” shall be replaced with the term “non-extractives pre-tax profit 
margin”; 


i) the term “taxable presence depreciation” shall be replaced with either the term “mixed entity 
taxable presence depreciation” or “non-extractives entity taxable presence depreciation”;  


j) the term “taxable presence elimination profit (or loss)” shall be replaced with either the term 
“mixed entity taxable presence elimination profit (or loss)” in relation to Taxable Presences of 
mixed entities or “non-extractives entity taxable presence elimination profit (or loss)” in relation 
to Taxable Presences of non-extractives entities;  


k) the term “taxable presence payroll” shall be replaced with either the term “mixed entity taxable 
presence payroll” or “non-extractives entity taxable presence payroll”; 


l) the term “unused loss” shall be replaced with the term “non-extractives unused loss.” 


2. The following definitions apply for purposes of this Convention in the case of a qualifying extractives 
group: 


a) the term “allocation factor” has the meaning assigned to it in Section 4; 


b) the term “disclosed segment” has the meaning assigned to it in Section 4; 


c) the term “extractives entity” means any Group Entity for which 75 per cent or more of the 
revenues reported in its financial statements are extractives revenues; 
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d) the term “extractives segment” means any disclosed segment for which 75 per cent or more 
of the revenues reported in the disclosed segment for a Period are extractives revenues; 


e) the term “mixed entity” means any Group Entity that is not an extractives entity or a non-
extractives entity; 


f) the term “mixed entity depreciation” means an amount determined for a mixed entity as 
follows:  


i) where the mixed entity financial accounting profit (or loss) determined under 
subparagraph (h)(i) is zero, the mixed entity depreciation equals zero; 


ii) in all other instances, the mixed entity depreciation means entity depreciation of the 
mixed entity after excluding amounts incurred in the conduct of extractives activities or 
the derivation of extractives revenues;  


g) the term “mixed entity elimination profit (or loss)” means an amount determined for a mixed 
entity as follows:  


i) where the mixed entity financial accounting profit (or loss) determined under 
subparagraph (h)(i) is zero, the mixed entity elimination profit (or loss) equals zero; 


ii) in all other instances, the mixed entity financial accounting profit (or loss), subject to 
adjustments in Annex B Section 4(2)(a) through (j) to the extent they are not related to 
extractives revenues, gains and losses relating to the disposal of an extractives asset 
reported in the financial statements of the mixed entity that is resident in, or its Taxable 
Presence located in, the Jurisdiction where the extraction is undertaken, and  expenses 
directly or indirectly incurred in the conduct of extractives activities or the derivation of 
extractives revenues. 


h) the term “mixed entity financial accounting profit (or loss)” means an amount determined for 
a mixed entity as follows:  


i) where the Covered Group determines non-extractives financial accounting profit (or 
loss) under subparagraph (z)(i) and all revenues of the mixed entity are reported in an 
extractives segment, the mixed entity financial accounting profit (or loss) equals zero; 


ii) in all other instances, the Entity Financial Accounting Profit (or Loss) of the mixed entity 
after excluding extractives revenues, gains and losses relating to the disposal of an 
extractives asset reported in the financial statements of the mixed entity that is resident 
in, or its Taxable Presence located in, the Jurisdiction where the extraction is 
undertaken, and expenses directly or indirectly incurred in the conduct of extractives 
activities or the derivation of extractives revenues. 


i) the term “mixed entity payroll” means an amount determined for a mixed entity as follows:  


i) where the mixed entity financial accounting profit (or loss) determined under 
subparagraph (h)(i) is zero, the mixed entity payroll equals zero; 


ii) in all other instances, the entity payroll of the mixed entity after excluding amounts 
incurred in the conduct of extractives activities or the derivation of extractives revenues; 


j) the term “mixed entity taxable presence depreciation” means the taxable presence 
depreciation of the Taxable Presence of the mixed entity after excluding amounts incurred in 
the conduct of extractive activities or the derivation of extractives revenues; 
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k) the term “mixed entity taxable presence elimination profit (or loss)” means an amount 
determined for a Taxable Presence of a mixed entity as follows:  


i) where the Covered Group determines non-extractives financial accounting profit (or 
loss) under subparagraph (z)(i) and all revenues of the mixed entity that is subject to 
the Taxable Presence are reported in an extractives segment, the mixed entity taxable 
presence elimination profit (or loss) equals zero; 


ii) in all other instances, the taxable presence elimination profit (or loss) determined under 
Annex B Section 4(3) after excluding extractives revenues, gains and losses relating to 
the disposal of an extractives asset reported in the financial statements of the Taxable 
Presence located in, the Jurisdiction where the extraction is undertaken, and expenses 
directly or indirectly incurred in the conduct of extractives activities or the derivation of 
extractives revenues. 


l) the term “mixed entity taxable presence payroll” means the taxable presence payroll of the 
Taxable Presence of the mixed entity after excluding amounts incurred in the conduct of 
extractives activities or the derivation of extractives revenues; 


m) the term “mixed segment” means any disclosed segment that is not an extractives segment 
or a non-extractives segment; 


n) the term “non-extractives adjusted profit before tax” means the non-extractives financial 
accounting profit (or loss) of the Group after applying the adjustments identified in Annex B 
Section 2(1)(a) through (d) and deducting non-extractives relevant net losses;  


o) the term “non-extractives adjusted revenues” means the Adjusted Revenues of the Group for 
a Period, determined after excluding from the revenues reported in the Consolidated Financial 
Statements all revenues that are extractives revenues; 


p) the term “non-extractives eligible net losses” means the total amount of cumulative non-
extractives financial accounting losses that exceed the total amount of cumulative non-
extractives financial accounting profits over the non-extractives eligible prior period(s), after 
making the adjustments described in Annex B Section 2(1)(a) through (d) for each non-
extractives eligible prior period. In computing non-extractives eligible net losses, non-
extractives financial accounting losses are used in the chronological order of the non-
extractives eligible prior periods in which they arise to offset non-extractives financial 
accounting profits of the non-extractives eligible prior periods; 


q) the term “non-extractives eligible prior period” means each Period: 


i) starting with the earliest prior Period of a Covered Group in which there is a non-
extractives unused loss, and that begins on or after the later of: 


A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49; or 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period, 


irrespective of whether the Covered Group was a Covered Group in the prior Period(s);  


r) the term “non-extractives entity” means any Group Entity for which 75 per cent or more of the 
revenues reported in its financial statements are not extractives revenues; 
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s) the term “non-extractives entity depreciation” means an amount determined for a non-
extractives entity as follows:  


i) where the non-extractives entity financial accounting profit (or loss) determined under 
subparagraph (u)(i) is zero, the non-extractives entity depreciation equals zero; 


ii) in all other instances, the entity depreciation that would otherwise be determined under 
Annex B Section 5 multiplied by the non-extractives entity financial accounting profit 
(or loss) then divided by Entity Financial Accounting Profit (or Loss);  


t) the term “non-extractives entity elimination profit (or loss)” means an amount determined for 
a non-extractives entity as follows:  


i) where the non-extractives entity financial accounting profit (or loss) determined under 
subparagraph (u)(i) is zero, the non-extractives entity elimination profit (or loss) equals 
zero; 


ii) in all other instances, the non-extractives entity financial accounting profit (or loss), 
subject to adjustments in Annex B Section 4(2) based on the proportion applied in 
subparagraph (u)(ii); 


u) the term “non-extractives entity financial accounting profit (or loss)” means an amount 
determined for a non-extractives entity as follows:  


i) where the Covered Group determines non-extractives financial accounting profit (or 
loss) under subparagraph (z)(i) and all revenues of the non-extractives entity are 
reported in an extractives segment, the non-extractives entity financial accounting profit 
(or loss) equals zero; 


ii) in all other instances, the Entity Financial Accounting Profit (or Loss) of the non-
extractives entity after excluding gains and losses relating to the disposal of an 
extractives asset reported in the financial statements of the non-extractives entity that 
is resident in, or its Taxable Presence located in, the Jurisdiction where the extraction 
is undertaken and multiplying the result by the amount obtained by dividing: 


A) the revenues reported in the financial statements of the non-extractives entity 
less the extractives revenues of the non-extractives entity; by 


B) the revenues reported in the financial statements of the non-extractives entity; 


v) the term “non-extractives entity payroll” means an amount determined for a non-extractives 
entity as follows:  


i) where the non-extractives entity financial accounting profit (or loss) determined under 
subparagraph (u)(i) is zero, the non-extractives entity payroll equals zero; 


ii) in all other instances, the entity payroll multiplied by the non-extractives entity financial 
accounting profit (or loss) then divided by Entity Financial Accounting Profit (or Loss); 


w) the term "non-extractives entity taxable presence depreciation” means the taxable presence 
depreciation of the Taxable Presence of the non-extractives entity multiplied by the non-
extractives entity financial accounting profit (or loss) then divided by Entity Financial 
Accounting Profit (or Loss); 


x) the term “non-extractives entity taxable presence elimination profit (or loss)” means an 
amount determined for a Taxable Presence of a non-extractives entity as follows:  
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i) where the Covered Group determines non-extractives financial accounting profit (or 
loss) under subparagraph (z)(i) and all revenues of the non-extractives entity that is 
subject to the Taxable Presence are reported in an extractives segment, the non-
extractives entity taxable presence elimination profit (or loss) equals zero; 


ii) in all other instances, the taxable presence elimination profit (or loss) determined under 
Annex B Section 4(3) multiplied by the proportion applied in subparagraph (u)(ii). 


y) the term "non-extractives entity taxable presence payroll” means the taxable presence payroll 
of the Taxable Presence of the non-extractives entity multiplied by the non-extractives entity 
financial accounting profit (or loss) then divided by Entity Financial Accounting Profit (or Loss); 


z) the term “non-extractives financial accounting profit (or loss)” means: 


i) in the case of a qualifying extractives group that reports one or more disclosed 
segments and elects to apply this subdivision (the “disclosed segment approach”), the 
profit or loss that results from applying the following steps in order: 


A) If any disclosed segment is an extractives segment, starting from Financial 
Accounting Profit (or Loss) of the Group and: 


1) excluding all revenues and expenses reported in any extractives segment 
reported in the Consolidated Financial Statements; 


2) including all revenues and expenses reported in any non-extractives 
segment or mixed segment from transactions with an extractives segment;  


3) excluding any unallocated income, unallocated expense and corporate 
segment income or expense that are allocable to any extractives segment 
using the allocation factor applicable to the disclosed segment; and 


4) excluding gains and losses relating to the disposal of an extractives asset 
reported in the financial statements of an Entity that is resident in, or a 
Taxable Presence located in, the Jurisdiction where the extraction is 
undertaken; 


B) If any disclosed segment is a non-extractives segment, starting from the results 
of clause (A) and:  


1) excluding the amount determined by multiplying: 


(i) the segment financial accounting profit (or loss) of the non-
extractives segment as calculated under Annex C Section 4 but 
excluding gains and losses relating to the disposal of an extractives 
asset reported in the financial statements of an Entity that is  
resident in, or a Taxable Presence located in, the Jurisdiction where 
the extraction is undertaken; by  


(ii) the ratio derived by dividing the extractives revenues reported in the 
non-extractives segment by the total revenues reported in the non-
extractives segment for the Period; and 


2) excluding the amount determined by multiplying: 


(i) The unallocated income and corporate segment income that is 
allocable to the non-extractives segment using the allocation factor 
less any unallocated expense and corporate segment expense that 
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is allocable to the non-extractives segment using the allocation 
factor; by 


(ii) the ratio derived by dividing the extractives revenues reported in the 
non-extractives segment by the total revenues reported in the non-
extractives segment for the Period; and 


C) If any disclosed segment is a mixed segment, starting from the results of clause 
(B) and: 


1) excluding extractives revenues reported in the mixed segment reported in 
the Consolidated Financial Statements;  


2) excluding gains and losses relating to the disposal of an extractives asset 
reported in the financial statements of an Entity that is resident in, or a 
Taxable Presence located in, the Jurisdiction where the extraction is 
undertaken; 


3) excluding expenses reported in the mixed segment reported in the 
Consolidated Financial Statements that are directly or indirectly incurred 
in the conduct of extractives activities or the derivation of extractives 
revenues; and 


4) excluding the amount determined by multiplying: 


(i) the unallocated income and corporate segment income that are 
indirectly allocable to the mixed segment using the allocation factor 
less any unallocated expense and corporate segment expense that 
is allocable to the mixed segment using the allocation factor; by 


(ii) the ratio derived by dividing the extractives revenues reported in the 
mixed segment by the total revenues reported in the mixed segment 
for the Period; and 


ii) in all other cases, the profit or loss that results from adding the mixed entity financial 
accounting profit (or loss) of all mixed entities and the non-extractives entity financial 
accounting profit (or loss) of all non-extractives entities;  


aa) the term “non-extractives inter-segment revenues” of a Group for a Period means the sum of 
revenues reported in a mixed segment and non-extractives segment that relate to 
transactions with an extractives segment, but not including revenues that are extractives 
revenues; 


bb) the term “non-extractives pre-tax profit margin” means the non-extractives adjusted profit 
before tax of the Group for a Period (calculated without taking into account non-extractives 
relevant net losses) divided by: 


i) if applying the disclosed segment approach, the sum of the non-extractives adjusted 
revenues and the non-extractives inter-segment revenues of the Group for that Period; 
or 


ii) in all other cases, the sum of:  


A) the revenues reported in the financial statements of all mixed entities after 
deducting extractives revenues; and  
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B) the revenues reported in the financial statements of all non-extractives entities 
after deducting extractives revenues,  


to the extent that those revenues are not derived from transactions with another mixed 
entity or non-extractives entity; 


cc) the term “non-extractives relevant net losses” means the sum of: 


i) the non-extractives eligible net losses of the Covered Group; and  


ii) any transferred losses determined under Annex B Section 2(3)(b) and (4): 


A) substituting the term “non-extractives relevant net losses” for the term “relevant 
net losses”; and 


B) substituting the term “non-extractives eligible net losses” for “eligible net losses.” 


dd) the term “non-extractives segment” means any disclosed segment for which 75 per cent or 
more of the revenues reported in the disclosed segment for a Period are not extractives 
revenues; 


ee) the term “non-extractives unused loss” means a non-extractives financial accounting loss of 
a prior Period that has not been offset by non-extractives financial accounting profit of 
subsequent Period(s), after making the adjustments in Annex B Section 2(1)(a) through (d) in 
each Period in accordance with the rules set out under Annex B Section 2(1)(e) (as modified 
by this Annex); 


ff) the term “revenues” as used in this paragraph includes revenues derived from an extractives 
joint venture in the same proportion as the Group or Entity’s share of profit or loss derived 
from the extractives joint venture; 


gg) the term “unallocated expense” has the meaning assigned to it in Annex C Section 4; 


hh) the term “unallocated income” has the meaning assigned to it in Annex C Section 4. 


3. The following definitions apply for purposes of this Convention: 


a) the term “qualifying extractives group” means a Group that directly (or indirectly through an 
extractives joint venture or a resource development agreement): 


i) is engaged in exploration, development or extraction as a principal on its own account; 
and  


ii) derives extractives revenues, which in aggregate have a substantial connection with 
that Group’s exploration, development or extraction;  


b) the term “development” means the process of drilling, excavating, constructing or maintaining 
facilities to conduct exploration, extraction, or qualifying processing, as well as the 
infrastructure supporting those facilities, decommissioning, site restoration or rehabilitation; 


c) the term “exploration” means the process of searching for and evaluating an extractive 
product resource deposit or reservoir; 


d) the term “extraction” means the removal of extractive products from their natural site or from 
mine tailings. It includes carbon capture utilisation and storage conducted in connection with 
such removal of extractive products; 
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e) the term “extractive product” means any solid, liquid or gas that naturally occurs in, and is 
extracted from the earth’s crust and is in the form in which it exists upon its recovery or 
severance from its natural state. It includes a mineral, mineraloid and hydrocarbon and similar 
materials extracted from the earth’s crust; 


f) the term “extractives activity” means engaging in exploration, development, extraction, 
qualifying processing, or qualifying transportation; 


g) the term “extractives asset” means:  


i) a license or right to explore for or exploit an extractive product; or 


ii) an asset used in the conduct of an extractives activity; 


h) the term “extractives joint venture” means an arrangement, whether incorporated or 
unincorporated, in which two or more enterprises participate jointly in exploration, 
development or extraction; 


i) the term “extractives revenue” means revenue reported in the financial statements of an Entity 
that is resident in, or a Taxable Presence located in, the Jurisdiction where the extraction is 
undertaken, and such Entity’s share of revenue derived from an extractives joint venture in 
the same proportion as the Entity’s share of profit or loss derived from the extractives joint 
venture, from any of the following: 


i) extractives activity;  


ii) the sale of an extractive product or a product resulting from qualifying processing of a 
type that is produced in the course of carrying out the Group’s extraction and qualifying 
processing;  


iii) gains and losses from derivative instruments used to manage risks associated with the 
activities described in subdivisions (i) or (ii); and 


iv) the disposal of an extractives asset held in the course of carrying out the Group’s 
extractives activity. 


Notwithstanding the revenues in the financial statements, for purposes of subdivision (i)(ii), 
where the Entity conducts qualifying processing and does not sell the resultant product after 
the qualifying processing, but conducts additional processing to develop a different product 
that is not a product resulting from qualifying processing, and reports revenue from that 
different product, the extractives revenues is determined as if the part of the Entity that 
conducts qualifying processing had sold the product to the part of the Entity that conducts the 
additional processing at the point that the qualifying processing was completed and before 
the additional processing occurred, at an arm’s length price. The arm’s length price for this 
purpose is the price the part of the Entity that conducts qualifying processing (and any prior 
extractives activity) might be expected to earn if it were dealing with the part of the enterprise 
that conducts the additional processing as separate and independent, or distinct and 
separate, enterprises under the same or similar conditions, applying the principles underlying  
either Article 7 (Business profits) of the OECD Model or the UN Model;  


j) the term “hydrocarbon” means any organic compound consisting predominantly of carbon 
and hydrogen molecules that is in solid, liquid or gaseous form occurring naturally in or on the 
earth or in or under water and which was formed by or subjected to a geological process and 
includes crude oil, oil sands, heavy oils and natural gas occurring in a subsurface oil and gas 
reservoir, deposit, or in a stockpile; 
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k) the term “mineral” means any inorganic substance that exhibits crystalline characteristics, in 
solid form, occurring naturally in or on the earth’s crust or in or under water and which was 
formed by or subjected to a geological process, and includes clay, gems, gravel, metal, ore, 
rock, sand, soil, stone, salt and any such substance occurring in an ore body, ore deposit, or 
in a stockpile or tailings; 


l) the term “mineraloid” means any substance that does not exhibit crystalline characteristics 
whether in solid, liquid, or gaseous form, occurring naturally in or on the earth or in or under 
water and which was formed by or subjected to a geological process, and includes amber, 
coal, obsidian and opals, and any such substance occurring in an ore body, ore deposit, or in 
a stockpile or tailings; 


m) the term “qualifying processing” means processing undertaken to concentrate, isolate, purify, 
refine, blend, separate or liberate an extractive product from its natural state, and includes 
carbon capture utilisation and storage conducted in connection with such processing. It 
includes:  


i) the processing to produce the following non-exhaustive list of products which are the 
end point of qualifying processing for purposes of the Convention: liquefied natural gas, 
liquefied petroleum gas and other natural gas liquids, diesel, kerosene, gasoline, 
hydrogen, metal oxides, metal hydroxides, anodes, cathodes, cast metals, and 
aluminium; and 


ii) the processing undertaken to produce all products obtained from an extractive product 
before they become the products listed in subdivision (i) (“intermediate products”), such 
as bitumen produced from oil sands, metal concentrates, bauxite and alumina. 


It does not include the following processing: combining two or more other products; extrusion; 
fabrication; manufacturing or transforming (such as the production of electricity, steel, 
jewellery, petrochemicals, chemicals, plastics or plastic polymers); 


n) the term “qualifying transportation” means the physical movement and storage of an extractive 
product or a product resulting from qualifying processing, including by air, land or sea, and 
includes insuring the products so transported;  


o) the term “resource development agreement” means an arrangement in which the Group is 
authorised by the government of the Jurisdiction where the extractive product is located to 
explore, develop and extract the extractive product as a contractor or concessionaire of the 
government. 


4. Notwithstanding paragraph 3(m), for the purpose of determining the extractives revenues or 
extractives activities of a qualifying extractives group, the term “qualifying processing” will exclude 
processing undertaken to produce refined oil products such as diesel, kerosene, and gasoline if a 
notification of the intent to apply the modified definition of “qualifying processing” described in this 
paragraph is in effect with respect to the Jurisdictions:  


a) in which:  


i) processing is undertaken by the qualifying extractives group to produce refined oil 
products such as diesel, kerosene and gasoline; and  


ii) resulting revenues derived from extraction and refining of oil would otherwise meet the 
definition of extractives revenue; and  


b) whose total extractives revenues derived by the qualifying extractives group from extraction 
and refining of oil, collectively, represents the majority of total extractives revenues that is 
derived from extraction and refining of oil of the Group over the preceding three Periods. 







   143 


      
  


5. Notifications pursuant to paragraph 4 may be made by a Party and can include one or more 
Jurisdictions for which it has made the declaration described in Article 42(1) with respect to all qualifying 
extractives groups at any time after the entry into force of the Convention. These notifications shall take 
effect for a Group with respect to the first Period ending on or after the date on which the notification is 
received by the Depositary.  


6. A Party that has made a notification pursuant to paragraph 4 may at any time withdraw that 
notification by means of a notification addressed to the Depositary. Such withdrawal shall take effect for a 
Group with respect to Periods ending on or after the later of:  


a) the date on which the notification of withdrawal is received by the Depositary; and 


b) the date that is three years after the date of the receipt of the notification by the Depositary 
that is being withdrawn. 


7. If a Party has withdrawn a notification pursuant to paragraph 6, it may not make another notification 
pursuant to paragraph 4 until three years after the later date referred to in paragraph 6. 


8. For the purpose of applying this Convention to a Covered Group that was a qualifying extractives 
group in a prior Period: 


a) the term “pre-tax profit margin” in Article 3(2)(a) shall be replaced with the term “non-
extractives pre-tax profit margin”; 


b) the term “Adjusted Profit Before Tax” in Article 3(2)(b) shall be replaced with the term “non-
extractives adjusted profit before tax” for Periods preceding the Period; 


c) the term “Adjusted Revenues” in Article 3(2)(b) shall be replaced with the term “non-
extractives adjusted revenues”; and 


d) the term “relevant net losses” shall be replaced with the term “non-extractives relevant net 
losses”. 


 


Section 4 – Application of this Convention to a Disclosed Segment 


1. For purposes of this Convention, a disclosed segment is a “covered segment” for a Period if: 


a) the Group satisfies the requirements of Article 3(1)(a) but is not treated as a Covered Group 
because it does not satisfy the requirements of Article 3(1)(b) or, where relevant, Article 3(2) 
for the Period; and 


b) the disclosed segment meets the requirements of Article 3(1) and, where relevant, Article 3(2) 
(as modified by this Section) for the Period. 


2. Notwithstanding Article 3(1) and paragraph 1, a Group shall not be treated as a Covered Group for 
a Period, and instead a disclosed segment of the Group shall be treated as a covered segment for the 
Period, if: 


a) the Group meets the conditions in Article 3(1) and, where relevant, Article 3(2) for the Period, 
but was not a Covered Group in any prior Period; and 


b) the following requirements are met:  
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i) a disclosed segment of the Group meets the conditions in Article 3(1) and, where 
relevant, Article 3(2) (as modified by this Section) for the Period; 


ii) the disclosed segment was a covered segment in at least both of the two Periods 
immediately preceding the first Period in which the Group meets the conditions in 
Article 3(1) and, where relevant, Article 3(2); 


iii) the Period falls within the five consecutive Periods that begin with the first Period in 
which the Group meets the conditions in Article 3(1) and, where relevant, Article 3(2); 
and 


iv) the amount calculated under Article 2(d) of the disclosed segment (calculated as 
though the disclosed segment were a covered segment) for the Period and for each 
prior Period that falls within the five consecutive Periods referenced in subdivision (iii) 
is higher than the amount calculated under Article 2(d) of the Group in each respective 
Period. 


3. For the purpose of applying this Convention to a disclosed segment for a Period: 


a) the terms “Group” and “Covered Group” shall be replaced with the terms “disclosed segment” 
and “covered segment”, respectively, except for purposes of: 


i) Article 2(p), (w), (x), (y), (z), (gg), (ll); 


ii) the first occasion the term “Group” is used in the chapeau of Article 3(2), and the tailing 
clause of Article 3(2);  


iii) Article 3(6);  


iv) Article 3(10); 


v) Article 49; 


vi) the second occasion the term “Covered Group” is used in Annex B Section 
2(1)(a)(iii)(C); 


vii) Annex C Section 1; 


viii) Annex C Section 4; 


ix) Annex E Section 1(8), (9)(b)(ii) and (9)(g)(ii); 


b) the term “Group Entity” shall be replaced with the term “segment entity”, except for purposes 
of Article 2(x); 


c) the term “Adjusted Revenues” shall be replaced with the term “segment adjusted revenues”;  


d) the term “Financial Accounting Profit (or Loss)” shall be replaced with the term “segment 
financial accounting profit (or loss)”; 


e) the term “pre-tax profit margin” shall be replaced with the term “segment pre-tax profit margin”; 


f) the term “Adjusted Profit Before Tax” shall be replaced with the term “segment adjusted profit 
before tax”; 


g) the term “relevant net losses” shall be replaced with the term “segment relevant net losses”; 
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h) the term “eligible prior period” shall be replaced with the term “segment eligible prior period”; 
and 


i) the term “unused loss” shall be replaced with the term “segment unused loss”. 


4. Where a segment change occurs in the Period or any of the five Periods immediately preceding the 
Period, Article 3(2) shall apply using the segment restated accounts of the disclosed segment but only if 
segment restated accounts are prepared for: 


a) each Period that precedes the Period in which the segment change occurred and that falls 
within the four Periods that precede the Period (or if the tailing clause in Article 3(2) applies, 
for each Period that precedes the Period in which the segment change occurred and for which 
a Group was in existence); and 


b) the fifth Period immediately preceding the Period if the disclosed segment meets the 
requirements of Article 3(1)(a) and (b) (as modified by this Section) in the first Period 
immediately preceding the Period; or 


c) the fifth and sixth Periods immediately preceding the Period if the disclosed segment meets 
the requirements of Article 3(1)(a) and (b) (as modified by this Section) in the second Period 
immediately preceding the Period. 


5. A disclosed segment that is reported by a Group that includes a regulated financial institution and 
would otherwise be a covered segment is not a covered segment unless that disclosed segment meets 
the requirements of Article 3(1) and, where relevant, Article 3(2) as modified by Sections 2 and 4. 


6. A disclosed segment that is reported by a qualifying extractives group and would otherwise be a 
covered segment is not a covered segment unless that disclosed segment meets the requirements of 
Article 3(1) and, where relevant, Article 3(2) as modified by Sections 3 and 4. 


7. Where a segment entity of a covered segment is a mixed segment entity: 


a) for purposes of this Section:  


i) the entity elimination profit (or loss) of the mixed segment entity for a Period shall be 
calculated taking into account the income and expense items included in the calculation 
of its Entity Financial Accounting Profit (or Loss) for the Period to the extent that those 
income and expenses items are taken into account in the calculation of the segment 
financial accounting profit (or loss) of the covered segment; 


ii) the Elimination Profit (or Loss) of the covered segment for a Period will include the 
taxable presence elimination profit (or loss) of each Taxable Presence of the mixed 
segment entity to the extent that the income and expense items included in the 
calculation of its Entity Financial Accounting Profit (or Loss) for the Period are taken 
into account in the calculation of the segment financial accounting profit (or loss) of the 
covered segment; 


b) for purposes of this Section: 


i) the accounting depreciation of the mixed segment entity for a Period shall include the 
reduction in carrying value of eligible assets to the extent that the reduction in carrying 
value of the eligible assets give rise to expenses that are included in the calculation of 
the segment financial accounting profit (or loss) of the covered segment; 


ii) the accounting payroll of the mixed segment entity for a Period shall include eligible 
payroll costs of eligible personnel to the extent that the eligible payroll costs are 
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included in the calculation of the segment financial accounting profit (or loss) of the 
covered segment; 


8. For the purpose of applying this Convention in the case of a Group that reports one or more 
disclosed segments: 


a) the term “segment adjusted revenues” means the revenues, exclusive of value added taxes, 
goods and services taxes, sales taxes, or other similar taxes on consumption, of a disclosed 
segment that are reported in the Consolidated Financial Statements of a Group for a Period 
modified to: 


i) exclude revenues of the disclosed segment for the Period that relate to items excluded 
under Annex B Section 2(1)(a)(ii) and (iii), and allocate revenues related to items 
allocated under Annex B Section 2(1)(b)(iii) evenly among the Period in which the 
disposition occurs and the four subsequent Periods; 


ii) exclude revenues for the Period derived by an Excluded Entity; 


iii) adjust for any prior period adjustment of the disclosed segment for the Period in 
instances where the prior period adjustment of the disclosed segment for the Period 
relates to amount(s) that are classified as revenue under an Acceptable Financial 
Accounting Standard;  


iv) include the disclosed segment’s share of revenues derived from a Joint Operation or a 
Joint Venture, in the same proportion as the disclosed segment’s share of profit or loss 
derived from the Joint Operation or the Joint Venture. No adjustment shall be made if 
the Joint Venture is the Ultimate Parent Entity of a Covered Group in the Period; and 


v) include revenues to align with the disclosed segment’s proportionate share of 
unallocated income and corporate segment income determined under subparagraph 
(d)(i) but only to the extent that such income is reported as revenues in the 
Consolidated Financial Statements of the Ultimate Parent Entity; 


b) the term “segment pre-tax profit margin” means the segment adjusted profit before tax of a 
disclosed segment for a Period (calculated as though the disclosed segment were a covered 
segment and without taking into account segment relevant net losses) divided by the segment 
adjusted revenues of that disclosed segment for the Period; 


c) the term “segment financial accounting profit (or loss)” means the profit or loss that results 
from taking into account all income and expenses of a disclosed segment as reported in the 
Consolidated Financial Statements;  


d) the term “segment adjusted profit before tax” means the segment financial accounting profit 
(or loss) after:  


i) including any unallocated income, unallocated expense and corporate segment income 
or expense that are allocable to the covered segment using the allocation factor (or, 
where permitted under subparagraph (e), an alternative allocation factor) unless the full 
amount of that income or expense would be reversed under subdivision (ii); 


ii) applying the adjustments identified in Annex B Section 2(1) (as modified by this 
Section), to the extent those adjustments concern a segment entity of the disclosed 
segment; and 


iii) deducting segment relevant net losses in the chronological order of the prior Period(s) 
to which such segment relevant net losses correspond and only up to the amount of 
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the segment financial accounting profit (or loss) in the Period after making the 
adjustments described in subdivisions (i) and (ii); 


e) an alternative allocation factor may be used for an item of unallocated income, item of 
unallocated expense or item of corporate segment income or expense where the conditions 
in subdivisions (i) through (iii) below are met: 


i) the Group elects to use an alternative allocation factor for relevant items of income or 
expenses as provided for in subparagraph (s); 


ii) all disclosed segments use the alternative allocation factor consistently for the 
applicable item of unallocated income, item of unallocated expense or item of corporate 
segment income or expense for the purpose of calculating segment adjusted profit 
before tax for the Period; and 


iii) the differential between the amount of the segment adjusted profit before tax of one or 
more of the disclosed segments determined by allocating the item of unallocated 
income, item of unallocated expense or item of corporate segment income or expense 
using an alternative allocation factor, and the amount of the segment adjusted profit 
before tax determined by using the allocation factor, is greater than 10 per cent; 


f) the term “segment relevant net losses” means the sum of: 


i) the segment eligible net losses of the covered segment; and  


ii) any segment transferred losses of the covered segment available pursuant to an 
eligible business combination or eligible division involving the covered segment, if the 
conditions described in Annex B Section 2(3)(b)(i) through (iii) (modified by this Section 
solely by replacing references to the “Covered Group” with “Group reporting the 
covered segment”) are satisfied, and provided that, if the Group reporting the covered 
segment was a Covered Group in a prior Period, it did not make any election pursuant 
to Annex B Section 2(3)(b)(iii) in respect of that eligible business combination or eligible 
division; 


g) the term “segment eligible net losses” means the total amount of cumulative segment financial 
accounting losses that exceeds the total amount of cumulative segment financial accounting 
profits over the segment eligible prior period(s), after making the adjustments described in 
subparagraph (d)(i) and (ii) for each segment eligible prior period. In computing segment 
eligible net losses, segment financial accounting losses are used in the chronological order 
of the segment eligible prior periods in which they arise to offset segment financial accounting 
profits of the segment’s eligible prior periods; 


h) the term “segment transferred losses” means, in respect of a covered segment, the amount 
of transferred losses calculated pursuant to Annex B Section 2(4) (modified by this Section 
solely by replacing references to the “Covered Group” with “Group reporting the disclosed 
segment”) multiplied by the proportion of: 


i) the sum of the revenues reported in the Consolidated Financial Statements of the 
transferred entity or group or predecessor group, in the Period of the transferred entity 
or group or predecessor group immediately preceding the Period in which the eligible 
business combination or eligible division occurred, that are derived from each Group 
Entity of the transferred entity or group or relevant part of the predecessor group that 
becomes a segment entity of the disclosed segment as a result of the eligible business 
combination or eligible division;  


as compared to 
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ii) the sum of the revenues reported in the Consolidated Financial Statements of the 
transferred entity or group or predecessor group, in the Period of the transferred entity 
or group or predecessor group immediately preceding the Period in which the eligible 
business combination or eligible division occurred, that are derived from each Group 
Entity of the transferred entity or group or relevant part of the predecessor group that 
becomes a Group Entity of the Group reporting the disclosed segment as a result of 
the eligible business combination or eligible division; 


i) the term “segment eligible prior period” means each Period: 


i) starting with the earliest prior Period of the Group reporting the covered segment in 
which there is a segment unused loss, and that: 


A)  begins on or after the later of: 


1) three years prior to the beginning of the first Period of the Group reporting 
the covered segment for which the provisions of the Convention are in 
effect under Article 49; or 


2) ten years prior to the beginning of the current Period; and  


B) either: 


1) ends on or after the date on which the latest segment change involving 
the covered segment occurred; or 


2) ends before the date on which the latest segment change involving the 
covered segment occurred, provided that: 


(i) for that Period and each Period, if any, between that Period and that 
segment change, segment restated accounts of the covered 
segment have been prepared; 


(ii) no disclosed segment involved in that segment change was a 
covered segment that deducted segment relevant net losses in any 
Period; and 


ii) ending with the Period immediately preceding the current Period, 


irrespective of whether the covered segment was a covered segment in the prior Period(s), 
but excluding any Period in which the Group reporting the covered segment was a Covered 
Group or which was an eligible prior period of that Covered Group (except to the extent that 
the covered segment was a covered segment in the prior Period, or that the prior Period has 
already been a segment eligible prior period of the covered segment in a prior Period);  


j) the term “segment unused loss” means a segment financial accounting loss of a prior Period 
that has not been offset by segment financial accounting profit of subsequent period(s), after 
making the adjustments described in subparagraphs (d)(i) and (ii) in each Period in 
accordance with the rules set out in subparagraph (d)(iii); 


k) the term “disclosed segment” means any segment reported in the Consolidated Financial 
Statements of the Ultimate Parent Entity of a Group; 


l) the term “segment change” means any change to the composition of the disclosed segments 
of a Group following which the Group is required to disclose whether it has restated the 
corresponding items of segment information for prior Periods under an Acceptable Financial 
Accounting Standard; 
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m) the term “segment entity” means, with respect to a disclosed segment, any Group Entity 
whose income and expenses are, in whole or part: 


i) reported by the disclosed segment in the calculation of the segment financial 
accounting profit (or loss); or 


ii) included in the calculation of the segment adjusted profit before tax; 


n) the term “mixed segment entity” means any segment entity whose income and expenses are: 


i) reported by two or more disclosed segments in the calculation of the segment financial 
accounting profit (or loss); or  


ii) included in the calculation of the segment adjusted profit before tax of two or more 
disclosed segments; 


o) the term “segment restated accounts” means:  


i) the financial information reported in the Consolidated Financial Statements that has 
been restated, following a segment change, to fully reflect the newly reportable 
disclosed segment in a Period prior to that segment change, in accordance with an 
Acceptable Financial Accounting Standard; or 


ii) where the financial information referenced in subdivision (i) is not reported in the 
Consolidated Financial Statements, an independently audited schedule containing the 
financial information that would have been reported to fully reflect the newly reportable 
disclosed segment in the Periods prior to that segment change, in accordance with an 
Acceptable Financial Accounting Standard; 


p) the term “unallocated expense” means any item of expense reported in calculating the 
Financial Accounting Profit (or Loss) of the Group in its Consolidated Financial Statements 
that is not reported in calculating the segment financial accounting profit (or loss) of any 
disclosed segment; 


q) the term “unallocated income” means any item of income reported in calculating the Financial 
Accounting Profit (or Loss) of the Group in its Consolidated Financial Statements that is not 
reported in calculating the segment financial accounting profit (or loss) of any disclosed 
segment; 


r) the term “allocation factor” means the proportion of the revenues reported by the disclosed 
segment of a Group for a Period as compared to the sum of the revenues of all disclosed 
segments of the Group for the Period; 


s) the term “alternative allocation factor” means: 


i) staff headcount in the case of an expense related to human resources, pension costs, 
share based compensation, deferred compensation and IT service costs; 


ii) asset book value in the case of depreciation expense, goodwill impairments and 
amortisation expense; 


iii) segment financial accounting profit (or loss) in the case of tax income or expense; 


iv) net loan value in the case of interest income or expense; 


v) net loan value in the case of corporate treasury income or expense; 
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vi) underlying book value of the asset or liability in the case of foreign exchange income 
or expense; or 


vii) floor space in the case of rental or lease expense relating to buildings; 


t) the term “corporate segment income or expense” means any item of income or expense of a 
corporate segment; 


u) the term “corporate segment” means a disclosed segment provided that all, or substantially 
all, its reported expenses in a Period were not incurred for the purpose of generating segment 
adjusted revenues of that disclosed segment. 


 


Section 5 – Autonomous Domestic Business Exemption 


1. For purposes of this Convention, the adjustments provided in paragraphs 3 through 5 and in 
paragraphs 11 and 12 shall be made for a Covered Group in a Period if for that Covered Group a 
Jurisdiction, in which the Covered Group operates, is a Jurisdiction that is an autonomous domestic 
business jurisdiction. 


2. For purposes of this Convention: 


a) the term “autonomous domestic business jurisdiction” in respect of a Covered Group means 
a Jurisdiction if: 


i) the Adjusted Revenues of the Covered Group that are treated as arising in that 
Jurisdiction in the Period under Article 6 are between 95 per cent and 105 per cent of 
the sum of the Entity Financial Third-party Accounting Revenues of Group Entities 
located in that Jurisdiction; 


ii) the sum of cross-border intra-group revenues of Group Entities located in that 
Jurisdiction in the Period does not exceed 15 per cent of the sum of the total revenues 
included in calculating the Entity Financial Accounting Profit (or Loss) of Group Entities 
located in that Jurisdiction after eliminating intra-Group transactions with Group Entities 
located in the same Jurisdiction but before eliminating intra-Group transactions with 
Group Entities located in a different Jurisdiction; and 


iii) the sum of cross-border intra-group expenses of Group Entities located in that 
Jurisdiction in the Period does not exceed 15 per cent of the sum of the total expenses 
deductible in calculating the Entity Financial Accounting Profit (or Loss) of Group 
Entities located in that Jurisdiction after eliminating intra-Group transactions with Group 
Entities located in the same Jurisdiction but before eliminating intra-Group transactions 
with Group Entities located in a different Jurisdiction; 


b) the term “cross-border intra-group revenues” means the revenues included in calculating the 
Entity Financial Accounting Profit (or Loss) of a Group Entity and derived from transactions 
with Group Entities that are not located in the same Jurisdiction; 


c) the term “cross-border intra-group expenses” means the expenses deductible in calculating 
the Entity Financial Accounting Profit (or Loss) of a Group Entity and incurred in respect of 
transactions with Group Entities that are not located in the same Jurisdiction. 


3. For the purpose of applying this Convention where a Jurisdiction is an autonomous domestic 
business jurisdiction in respect of a Covered Group for a Period: 







   151 


      
  


a) the Elimination Profit (or Loss) of the Covered Group for the Period in that Jurisdiction shall 
be zero; 


b) the non-domestic autonomous adjusted revenues of the Covered Group for the Period that 
are treated as arising in that Jurisdiction under Article 6 shall be zero; 


c) the Jurisdictional Depreciation and Payroll of the Covered Group for the Period in that 
Jurisdiction shall be zero. 


4. For purposes of Article 5, where a Jurisdiction is an autonomous domestic business jurisdiction in 
respect of a Covered Group for a Period: 


a) the Amount A Profit shall be determined by replacing, in Article 2(d), the term “Adjusted Profit 
Before Tax” with the term “non-domestic autonomous adjusted profit before tax” and by 
replacing the term “Adjusted Revenues” with the term “non-domestic autonomous adjusted 
revenues”; 


b) the term “Adjusted Revenues” shall be replaced with the term “non-domestic autonomous 
adjusted revenues”; 


c) the term “non-domestic autonomous adjusted profit before tax” means the non-domestic 
autonomous financial accounting profit (or loss) of the Group after applying the adjustments 
identified in Annex B Section 2(1)(a) through (d) and deducting non-domestic autonomous 
relevant net losses; 


d) the term “non-domestic autonomous financial accounting profit (or loss)” means the profit or 
loss that results from adding the non-domestic autonomous adjusted revenues and the non-
domestic autonomous intra-group revenues of the Covered Group and deducting the non-
domestic autonomous expenses and non-domestic autonomous intra-group expenses of the 
Covered Group; 


e) the term “non-domestic autonomous adjusted revenues” means the Adjusted Revenues of 
the Group for the Period determined after excluding from the revenues reported in the 
Consolidated Financial Statements the revenues derived by Group Entities that are located 
in an autonomous domestic business jurisdiction; 


f) the term “non-domestic autonomous intra-group revenues” of the Covered Group for the 
Period means the sum of revenues that are derived by Group Entities that are not located in 
an autonomous domestic business jurisdiction from transactions with Group Entities that are 
located in an autonomous domestic business jurisdiction;  


g) the term “non-domestic autonomous expenses” means the total expenses of the Group 
deducted in calculating the Financial Accounting Profit (or Loss) of the Covered Group for a 
Period less the total expenses incurred by Group Entities that are located in an autonomous 
business jurisdiction; 


h) the term “non-domestic autonomous intra-group expenses” of the Covered Group for the 
Period means the sum of the expenses incurred by Group Entities that are not located in an 
autonomous domestic business jurisdiction in respect of transactions with Group Entities that 
are located in an autonomous domestic business jurisdiction; 


i) the term “non-domestic autonomous relevant net losses” means the sum of: 


i) the non-domestic autonomous eligible net losses of the Covered Group; and  


ii) any transferred losses determined under Annex B Section 2(3)(b) and (4) : 
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A) substituting the term “non-domestic autonomous relevant net losses” for the term 
“relevant net losses”; and 


B) substituting the term “non-domestic autonomous eligible net losses” for “eligible 
net losses”; 


j) the term “non-domestic autonomous eligible prior period” means each Period: 


i) starting with the earliest prior Period of the Covered Group in which there is a non- 
domestic autonomous unused loss and that begins on or after the later of: 


A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49; or 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period,  


irrespective of whether the Covered Group was a Covered Group in the prior Period(s); 


k) the term “non-domestic autonomous unused loss” means a non-domestic autonomous 
financial accounting loss of a prior Period that has not been offset by non-domestic 
autonomous financial accounting profit of subsequent Period(s), after making the adjustments 
in Annex B Section 2(1)(a) through (d) in each Period in accordance with the rules set out 
under Annex B Section 2(1)(e) (as modified by this Annex); 


l) the term “non-domestic autonomous eligible net losses” means the total amount of cumulative 
non-domestic autonomous financial accounting losses that exceed the total amount of 
cumulative non-domestic autonomous financial accounting profits over the non-domestic 
autonomous eligible prior period(s), after making the adjustments described in Annex B 
Section 2(1)(a) through (d) for each non-domestic autonomous eligible prior period (as 
modified by this Annex). In computing non-domestic autonomous eligible net losses, non-
domestic autonomous financial accounting losses are used in the chronological order of the 
non-domestic autonomous eligible prior periods in which they arise to offset non-domestic 
autonomous financial accounting profits of the non-domestic autonomous eligible prior 
periods. 


5. For the purpose of determining the Elimination Threshold Return on Depreciation and Payroll: 


a) the term “accounting depreciation” shall be replaced with the term “non-domestic autonomous 
accounting depreciation”; 


b) the term “accounting payroll” shall be replaced with the term “non-domestic autonomous 
accounting payroll”; 


c) term “non-domestic autonomous accounting depreciation” means the reduction in carrying 
value of eligible assets taken into account in determining the non-domestic autonomous 
financial accounting profit (or loss) of a Covered Group for a Period. This reduction in carrying 
value must result from depreciation, amortisation, depletion or impairment, including any such 
amount attributable to capitalisation of payroll expense; 


d) the term “non-domestic autonomous accounting payroll” means the eligible payroll costs of 
eligible personnel that perform activities for the Covered Group taken into account in 
determining the non-domestic autonomous financial accounting profit (or loss) of a Covered 
Group for a Period. 
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6. Notwithstanding Article 3(1), a Group is not a Covered Group in the Period if the non-domestic 
autonomous adjusted profit before tax of the Group for the Period is less than 10 per cent of the Adjusted 
Profit Before Tax of the Group for the Period. 


7. Notwithstanding Article 3(1), a Group is not a Covered Group in the Period if: 


a) the Covered Group satisfies the conditions in subdivisions (i) through (iv): 


i) at least 90 per cent of the Adjusted Revenues of the Covered Group for the Period are, 
under Article 6, treated as arising in one Jurisdiction and no more than 5 per cent of 
the Adjusted Revenues of the Covered Group are treated as arising in one Jurisdiction 
other than the first-mentioned Jurisdiction;  


ii) the group revenue delta for the Period is less than 10 per cent of the Adjusted 
Revenues of the Covered Group for the Period; 


iii) the sum of cross-border intra-group revenues of Group Entities for the Period does not 
exceed 25 per cent of the total revenues included in calculating the Financial 
Accounting Profit (or Loss) of the Covered Group for the Period; and 


iv) the sum of cross-border intra-group expenses of Group Entities for the Period does not 
exceed 25 per cent of the total expenses deductible in calculating the Financial 
Accounting Profit (or Loss) of the Covered Group for the Period; or 


b) the Covered Group satisfies the conditions in subdivisions (i) through (iii): 


i) the group revenue delta for the Period is less than 15 per cent of the Adjusted 
Revenues of the Covered Group for the Period; 


ii) the sum of the Adjusted Revenues that, under Article 6, are treated as arising in 
Jurisdictions that do not satisfy the conditions in paragraph 2(a)(i) and (ii) does not 
exceed: 


A) 5 per cent of the Adjusted Revenues of the Covered Group for the Period where 
the Group has Adjusted Revenues that are greater than EUR 100 billion; or 


B) 35 per cent of the Adjusted Revenues of the Covered Group for the Period 
where: 


1) the Group has Adjusted Revenues that are less than EUR 50 billion and 
those Adjusted Revenues, under Article 6, are treated as arising in at least 
thirty Jurisdictions; and  


2) the result of the following calculation is less than EUR 500 million: 


(i) subtracting 10 per cent of the Adjusted Revenues of the Group for 
the Period from the Adjusted Profit Before Tax of the Group; and  


(ii) multiplying the result determined under subclause (2)(i) by 25 per 
cent; or 


C) 15 per cent of the Adjusted Revenues of the Covered Group for the Period in all 
other cases; and 
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iii) the sum of cross-border intra-group expenses of Group Entities for the Period do not 
exceed 25 per cent of the total expenses deductible in calculating the Financial 
Accounting Profit (or Loss) of the Covered Group for the Period. 


8. For purposes of paragraph 7, the term “group revenue delta” means the amount calculated by:  


a) deducting the sum of the Entity Financial Third-party Accounting Revenues of Group Entities 
located in a Jurisdiction for a Period from the Adjusted Revenues of a Covered Group for the 
Period that are treated as arising in that Jurisdiction as determined under Article 6; and 


b) adding together the results of the calculation under subparagraph (a) for all Jurisdictions with 
respect to which the calculation under subparagraph (a) yields a result that is greater than 
zero. 


9. For the purpose of applying this Convention to a Covered Group for which a Jurisdiction is not an 
autonomous domestic business jurisdiction in a Period but for a which the Jurisdiction was an autonomous 
domestic business jurisdiction in a prior Period, the term “relevant net losses” shall be replaced with the 
term “non-domestic autonomous relevant net losses”. 


10. Notwithstanding the provision of paragraph 2(a), a Jurisdiction shall be an autonomous domestic 
business jurisdiction in respect of the Covered Group for a Period if the Jurisdiction was an autonomous 
domestic business jurisdiction in respect of the Covered Group under paragraph 2(a) for each of the five 
Periods immediately preceding the Period and it is not otherwise an autonomous domestic business 
jurisdiction in the Period under paragraph 2(a) solely as a result of not meeting the condition in paragraph 
2(a)(i) for the Period, but it would have satisfied that condition if the 95 per cent and 105 per cent figures 
were replaced with 94 per cent and 106 per cent respectively. 


11. Where a Jurisdiction is an autonomous domestic business jurisdiction in respect of a Covered Group 
for a Period and the Group is a Covered Group in the Period as the conditions in paragraphs 6 and 7 are 
not satisfied, the obligation of a relieving jurisdiction to eliminate double taxation with respect to a portion 
of the Amount A relief amount under Article 11 shall be the lower of: 


a) the amount calculated under Article 11(6) through (15) by disapplying, for purposes of the 
calculation under this paragraph only, the provisions of this Section for purposes of Articles 2 
through 11; and 


b) the amount calculated under Article 11(6) through (15) applying the provisions of this Section 
for purposes of Articles 2 through 11. 


12. The Amount A Profit of a Covered Group that is allocated to a Jurisdiction for a Period under Article 
5 shall be reduced by deducting the product of multiplying: 


a) the non-domestic autonomous Amount A relief amount adjustment by;  


b) the Amount A Profit of the Covered Group for the Period that would otherwise be allocated to 
the Jurisdiction under Article 5 before applying this paragraph, divided by the total Amount A 
Profit of the Covered Group under Article 5 before applying this paragraph. 


13. The term “non-domestic autonomous Amount A relief amount adjustment” means the amount 
calculated by: 


a) deducting the amount calculated under paragraph 11(a) for a Jurisdiction from the amount 
calculated under paragraph 11(b) for the Jurisdiction; and 


b) adding together the results of the calculations under subparagraph (a) for all Jurisdictions with 
respect to which the calculation under subparagraph (a) yields a result that is greater than 
zero. 
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Section 6 – Defence Group Adjustment 


1. For purposes of this Convention, the adjustments described in paragraph 2 shall be made for a 
Covered Group that is a defence group in a Period. 


2. For purposes of this Convention, except for the purpose of determining whether a Group is a 
Covered Group: 


a) the term “entity depreciation” shall be replaced with the term “non-defence entity 
depreciation”; 


b) the term “entity payroll” shall be replaced with the term “non-defence entity payroll”;  


c) the term “Adjusted Profit Before Tax” shall be replaced with the term “non-defence adjusted 
profit before tax”; 


d) the term “Adjusted Revenues” shall be replaced with the term “non-defence adjusted 
revenues”; 


e) the term “eligible prior period” shall be replaced with the term “non-defence eligible prior 
period”; 


f) the term “entity elimination profit (or loss)” shall be replaced with the term “non-defence entity 
elimination profit (or loss)”; 


g) the term “Entity Financial Accounting Profit (or Loss)” shall be replaced with either the term 
“non-defence entity financial accounting profit (or loss)”; 


h) the term “taxable presence depreciation” shall be replaced with the term “non-defence taxable 
presence depreciation”;  


i) the term “taxable presence elimination profit (or loss)” shall be replaced with the term “non-
defence taxable presence elimination profit (or loss)”;  


j) the term “taxable presence payroll” shall be replaced with the term “non-defence taxable 
presence payroll”; 


k) the term “unused loss” shall be replaced with the term “non-defence unused loss.” 


3. For purposes of paragraph 2: 


a) the term “defence group” means a Group that derives defence revenues;  


b) a supply has a “defence purpose” if:  


i) the procuring party or user of the supply is a specified government body and the supply 
is either:  


A) designed for use by defence or intelligence services, or 


B) of a type that would be subject to export control regulation designed to protect 
security interests preserved by defence or intelligence services, or 


ii) the disclosure of information related to the supply is prohibited by law designed to 
protect security interests preserved by defence or intelligence services;  
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c) the term “defence revenues” means revenues that are earned in providing a supply that has 
a defence purpose;  


d) the term “defence segment” means any disclosed segment for which any of the revenues 
reported in the disclosed segment for a Period are defence revenues; 


e) the term “non-defence adjusted profit before tax” means the non-defence financial accounting 
profit (or loss) of the Group after applying the adjustments identified in Annex B Section 2(1)(a) 
through (d) to the extent they relate to the non-defence adjusted revenues and deducting non-
defence relevant net losses; 


f) the term “non-defence adjusted revenues” means the Adjusted Revenues of the Group for a 
Period, determined after excluding from the revenues included in the Consolidated Financial 
Statements all revenues that are defence revenues; 


g) the term “non-defence eligible net losses” means the total amount of cumulative non-defence 
financial accounting losses that exceed the total amount of cumulative non-defence financial 
accounting profits over the non-defence eligible prior period(s), after making the adjustments 
described in Annex B Section 2(1)(a) through (d) (as modified by this Annex) for each non-
defence eligible prior period. In computing non-defence eligible net losses, non-defence 
financial accounting losses are used in the chronological order of the non-defence eligible 
prior periods in which they arise to offset non-defence financial accounting profits of the non-
defence eligible prior periods; 


h) the term “non-defence eligible prior period” means each Period: 


i) starting with the earliest prior Period of a Covered Group in which there is a non- 
defence unused loss, and that begins on or after the later of: 


A) three years prior to the beginning of the first Period of the Covered Group for 
which the provisions of the Convention are in effect under Article 49; or 


B) ten years prior to the beginning of the current Period; and  


ii) ending with the Period immediately preceding the current Period, irrespective of 
whether the Covered Group was a Covered Group in the prior Period(s); 


i) term “non-defence entity depreciation” means the entity depreciation multiplied by non-
defence adjusted revenue as a proportion of total revenue as calculated in subparagraph (k)(i) 
and (ii); 


j) the term “non-defence entity elimination profit (or loss)” means the non-defence entity 
financial accounting profit (or loss), after making the adjustments in Annex B Section 4(2)(a) 
through (j) and multiplying those adjustments by non-defence adjusted revenue as a 
proportion of total revenue as calculated in subparagraph (k)(i) and (ii); 


k) the term “non-defence entity financial accounting profit (or loss)” means the Entity Financial 
Accounting Profit (or Loss) that would otherwise be determined under Annex B Section 4 and 
multiplying the result by the amount obtained by dividing: 


i) the revenues reported in the financial statements of the Entity minus the defence 
revenues of the Entity; by  


ii) the revenues reported in the financial statements of the Entity; 


l) the term “non-defence entity payroll” means the entity payroll multiplied by non-defence 
adjusted revenue as a proportion of total revenue as calculated in subparagraph (k)(i) and (ii); 
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m) the term “non-defence taxable presence elimination profit (or loss)” means the non-defence 
entity financial accounting profit (or loss) that is subject to the Taxable Presence, subject to 
adjustments in Annex B Section 4(2)(a) through (j) based on the proportion of non-defence 
revenues to total revenue as calculated in subparagraph (k)(i) and (ii); 


n) the term the “non-defence financial accounting profit (or loss)” means 


i) in the case of a defence group that reports two or more disclosed segments and the 
Group elects to apply this subparagraph, the profit or loss that results from adjusting 
the Financial Accounting Profit (or Loss) of the Group by: 


A) including any unallocated income, unallocated expense and corporate segment 
income or expense in the segment financial accounting profit (or loss) of each 
defence segment that are allocable to each defence segment using the allocation 
factor applicable to the segment; and 


B) excluding the amount determined by multiplying the amount calculated under 
clause (A) of each defence segment by the defence revenues of the defence 
segment to the extent those revenues are reported in the Consolidated Financial 
Statements for the Period, and dividing that amount by the segment adjusted 
revenues of the defence segment to the extent those revenues are reported in 
the Consolidated Financial Statements for the Period; 


ii) in all other cases, means the Financial Accounting Profit (or Loss) of the defence group 
multiplied by the amount obtained by dividing:  


A) non-defence adjusted revenues of the defence group for the Period; by  


B) Adjusted Revenues of the defence group for the Period; 


o) the term “non-defence relevant net losses” means the sum of: 


i) the non-defence eligible net losses of the Covered Group; and  


ii) any transferred losses determined under Annex B Section 2(3)(b) and (4): 


A) substituting the term “non-defence relevant net losses” for the term “relevant net 
losses”; and 


B) substituting the term “non-defence eligible net losses” for “eligible net losses”; 


p) the term “non-defence taxable presence depreciation” means the taxable presence 
depreciation multiplied by the amount obtained by dividing: 


i) the revenues reported in the financial statements of the Taxable Presence minus the 
defence revenues of the Taxable Presence; by  


ii) the revenues reported in the financial statements of the Taxable Presence; 


q) the term “non-defence taxable presence payroll” means the taxable presence payroll 
multiplied by the amount obtained by dividing: 


i) the revenues reported in the financial statements of the Taxable Presence minus the 
defence revenues of the Taxable Presence; by  


ii) the revenues reported in the financial statements of the Taxable Presence; 
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r) the term “non-defence unused loss” means a non-defence financial accounting loss of a prior 
Period that has not been offset by non-defence financial accounting profit  of subsequent 
Period(s), after making the adjustments in Annex B Section 2(1)(a) through (d) in each Period 
in accordance with the rules set out under Annex B Section 2(1)(e) (as modified by this 
Annex); 


s) the term “specified government body” means a body that is part of a government and that is 
legally constituted for the purpose of providing defence or intelligence services, but does not 
include domestic law enforcement agencies.  


4. Notwithstanding Article 3(1), a Group is not a Covered Group in the Period if the non-defence 
adjusted profit before tax of the Group for the Period is less than 10 per cent of the Adjusted Profit Before 
Tax of the Group for the Period. 


5. For the purpose of applying this Convention to a Covered Group which is not a defence group in a 
Period but was a defence group in a prior Period, the term “relevant net losses” shall be replaced with the 
term “non-defence relevant net losses”. 


6. The Conference of the Parties may settle the mode of application of the provisions in this Section. 
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ANNEX D – SUPPLEMENTARY PROVISIONS FOR ARTICLES 6 AND 7 


 


Section 1 – Finished Goods 


1. The rules of this Section apply for the purpose of identifying a reliable method for determining the 
sources of Adjusted Revenues described in Article 7(1)(a). 


2. In the case of sales of finished goods directly to a final customer, the enumerated indicators are: 


a) the delivery address of the final customer; and  


b) the location of the retail store selling to the final customer.  


3. In the case of sales of finished goods through an independent distributor: 


a) the enumerated indicators are: 


i) the indicators in paragraph 2(a) and (b) as reported to the Covered Group by the 
independent distributor; and 


ii) the location of the independent distributor, provided that the independent distributor is 
contractually restricted to selling in that location or that it is otherwise reasonable to 
conclude that the independent distributor is located in the Jurisdiction in which the 
finished goods are delivered to the final customer. 


b) subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues derived from 
sales of finished goods through an independent distributor for which the source has not been 
determined based on reliable indicators shall be determined as follows:  


i) where a Covered Group can demonstrate that for legal, regulatory or commercial 
reasons a portion of its Adjusted Revenues from sales of finished goods arise in an 
identified region during a Period, the source of Adjusted Revenues from that portion 
shall be determined using the regional allocation key; and 


ii) any Adjusted Revenues derived from sales of finished goods through an independent 
distributor for which source has not yet been determined after the application of 
subdivision (i) (the “tail-end revenues”) are treated as follows: 


A) the lower income jurisdiction allocation key will apply to determine the source of 
the tail-end revenues up to an aggregate limit of 5 per cent of the total Adjusted 
Revenues that the Covered Group derives from the sale of finished goods 
through all independent distributors for the Period, on a pro rata basis; 


B) notwithstanding clause (A), in the event that the Covered Group demonstrates 
that part or all of its tail-end revenues did not arise in any Lower Income 
Jurisdictions during a Period, the global allocation key applies to determine the 
source of the portion of those tail-end revenues that does not exceed the 5 per 
cent limit in clause (A); 


C) subject to clause (D), the source of any tail-end revenues that exceed the 5 per 
cent limit in clause (A) is determined using the excess tail-end revenues 
allocation key;  
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D) to the extent that the Covered Group knows or has a reasonable basis to 
conclude that its finished goods sold through an independent distributor are 
primarily delivered to final customers outside the Jurisdiction of the location of 
the independent distributor, the global allocation key applies in place of the 
excess tail-end revenues allocation key. 


 


Section 2 – Components 


1. The rules of this Section apply for the purpose of identifying a reliable method for determining the 
sources of Adjusted Revenues described in Article 7(1)(c). 


2. The enumerated indicators are: 


a) the delivery address of the final customer of the finished goods containing the components;  


b) the location of the retail store selling to the final customer of the finished goods containing the 
components; and 


c) the location of the independent distributor for the finished goods containing the components, 
provided that it is contractually restricted to selling in that location or that it is otherwise 
reasonable to conclude that it is located in the Jurisdiction in which the finished goods are 
delivered to the final customer.  


3. Subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues described in Article 
7(1)(c) for which the source has not been determined based on reliable indicators shall be determined 
using the component allocation key.  


  


Section 3 – Services 


A – Location-specific services 


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the sources of Adjusted Revenues described in Article 7(1)(d)(i). 


2. The enumerated indicators are:  


a) in the case of a service that is connected to tangible property, the Jurisdiction in which the 
tangible property is located at the time of performance of the service; and 


b) in the case of services for which the customer or its agent must be present at the location 
where the service is physically performed for substantially all of the time the service is 
performed, the Jurisdiction in which the customer or its agent is situated at the time of 
performance of the service.  


3. For purposes of Article 7 and paragraph (2)(a), if the service involves:  


a) the physical manipulation of tangible property that is located in international waters or 
international airspace when the service is performed; or 


b) the lease of, hire of, or license to use tangible property that is or may be located in international 
waters or international airspace during the term of the lease, hire or license; 
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the tangible property shall be deemed to be located at the location of the customer when the 
service is performed.  


B – Advertising services 


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the source of Adjusted Revenues described in Article 7(1)(d)(ii) and (iii).  


2. In the case of online advertising services described in Article 7(1)(d)(ii), the enumerated indicators 
are:  


a) the user profile information of the viewer; 


b) the geolocation of the device of the viewer on which the online advertisement is displayed; 
and 


c) the IP address of the device of the viewer on which the online advertisement is displayed. 


3. In the case of advertising services described in Article 7(1)(d)(iii), the enumerated indicators are: 


a) for advertisements displayed on a billboard or at another fixed site, the location of the billboard 
or other fixed site where the advertisement is displayed; 


b) for advertisements displayed in newspapers, magazines, journals or other publications, the 
Jurisdiction in which the publication is circulated or expected to be circulated; 


c) for advertisements displayed on television or broadcast on radio, the Jurisdiction in which the 
television or radio programming is received or expected to be received; and 


d) the Jurisdiction identified in the contract or any other commercial documentation indicating 
where the advertisement will be displayed or received. 


C – Online intermediation services  


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the sources of Adjusted Revenues described in Article 7(1)(d)(iv) and (v).  


2. In the case of online intermediation services described in Article 7(1)(d)(iv): 


a) for the purpose of identifying the Jurisdiction in which the purchaser is located, the 
enumerated indicators are:  


i) the delivery address of the purchaser, in the case of a purchase of tangible goods; 


ii) the billing address of the purchaser;  


iii) the user profile information of the purchaser; 


iv) the geolocation of the device of the purchaser through which the purchase is made; 
and 


v) the IP address of the device of the purchaser through which the purchase is made. 


b) for the purpose of identifying the Jurisdiction in which the seller is located, the enumerated 
indicators are:  
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i) the billing address of the seller; and 


ii) the user profile information of the seller. 


3. In the case of online intermediation services described in Article 7(1)(d)(v):  


a) for the purpose of identifying the Jurisdiction in which the purchaser is located, the 
enumerated indicators are:  


i) the billing address of the purchaser; 


ii) the user profile information of the purchaser; 


iii) the geolocation of the device of the purchaser through which the purchase is made; 
and 


iv) the IP address of the device of the purchaser through which the purchase is made. 


b) for the purpose of identifying the Jurisdiction in which the location-specific services are 
performed, the enumerated indicators are:  


i) in the case of a service that is connected to tangible property, the Jurisdiction in which 
the tangible property is expected to be located at the time of performance of the service; 
and  


ii) in the case of services for which the customer or its agent must be present at the 
location where the service is physically performed for substantially all of the time the 
service is performed, the Jurisdiction in which the customer or its agent is expected to 
be located at the time of performance of the service. 


D – Transport services 


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the sources of Adjusted Revenues described in Article 7(1)(d)(vi) and (vii).  


2. With respect to Adjusted Revenues for which no source has been determined based on reliable 
indicators: 


a) the source of Adjusted Revenues from transport of passengers by air is determined using the 
passenger air transport allocation key; 


b) the source of Adjusted Revenues from transport of passengers other than by air is determined 
using the passenger non-air transport allocation key; 


c) the source of Adjusted Revenues from transport of cargo by air is determined using the cargo 
air transport allocation key; and 


d) the source of Adjusted Revenues from transport of cargo other than by air (or transport 
involving both air and non-air transport services that are not separately itemised) is 
determined using the cargo non-air transport allocation key.  


E – Customer reward programs 


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the source of Adjusted Revenues described in Article 7(1)(d)(viii). 
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2. The enumerated indicators for determining the location of a member of a customer reward program 
who has redeemed or earned one or more units during a Period are: 


a) the user profile information of the member;  


b) the billing address of the member; and 


c) the Jurisdiction of the international dialling code associated with the telephone number of the 
member.  


F – Other services 


1. The rules of this subsection apply for the purpose of identifying a reliable method for determining 
the source of Adjusted Revenues described in Article 7(1)(b) and 7(1)(d)(ix). 


2. In the case of services or digital content provided to a customer that is not described in paragraph 
3: 


a) the enumerated indicators are: 


i) in respect of a specified large customer:  


A) information on the location of use of the service or digital content as reported to 
the Covered Group by the specified large customer;  


B) the Jurisdiction identified in the contract or any other commercial documentation 
indicating where the service or digital content will be used by the specified large 
customer; and 


ii) in respect of any other customer:  


A) the billing address of the customer; 


B) the user profile Information of the customer; and 


C) the Jurisdiction of the international dialling code associated with the telephone 
number of the customer; and 


b) subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues from services 
or digital content described in this paragraph and provided to a specified large customer for 
which the source has not been determined based on reliable indicators shall be determined 
using the aggregate headcount allocation key. 


3. In the case of services or digital content provided to a business customer that buys a service or 
digital content subject to the condition that the service or digital content is solely for onward distribution or 
resale to third parties (other than as an input to facilitate the provision of a different good or service to a 
third party):  


a) the enumerated indicators are:  


i) information on the location of the final customer as reported to the Covered Group by 
the final customer; 


ii) information as reported by the reseller of the services or digital content to the Covered 
Group on the location of use of the service by the final customer determined by applying 
the enumerated indicators in paragraph 2; and 
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iii) the location of the reseller, provided that the reseller is contractually restricted to selling 
in that location or that it is otherwise reasonable to conclude that the reseller is located 
in the Jurisdiction in which the services are used by the final customer; and 


b) subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues from services 
or digital content described in this paragraph for which the source has not been determined 
based on reliable indicators shall be determined using the service allocation key.  


  


Section 4 – Intangible Property  


1. The rules of this Section apply for the purpose of identifying a reliable method for determining the 
sources of Adjusted Revenues described in Article 7(1)(e)(i) through (iii). 


2. With respect to Adjusted Revenues described in Article 7(1)(e)(i) or (ii): 


a) the enumerated indicators are:  


i) in the case of intangible property described in Article 7(1)(e)(i):  


A) the Jurisdiction(s) of delivery of the finished goods as reported to the Covered 
Group by the licensee, purchaser or other transferee (as applicable); and 


B) the location of the retail store selling the finished goods; and 


ii) in the case of intangible property described in Article 7(1)(e)(ii), the enumerated 
indicators that would apply with respect to the service or digital content to which the 
intangible property relates; and 


b) subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues derived from 
licensing, sale or other alienation of intangible property described in Article 7(1)(e)(i) or (ii) for 
which the source has not been determined based on reliable indicators shall be determined 
using: 


i) the regional allocation key to the extent that: 


A) the Adjusted Revenues are derived from a specified large intangible property 
customer, or from a contract in which the intangible property that is the subject 
of the contract supports a location-specific service; and  


B) the terms on which the Covered Group licensed, sold or otherwise alienated the 
intangible property restricted the licensee, purchaser or other transferee (as 
applicable) to exploiting the intangible property within an identified region; and 


ii) the global allocation key with respect to any Adjusted Revenues remaining unallocated 
after the application of subdivision (i).  


3. With respect to intangible property described in Article 7(1)(e)(iii): 


a) in the case of Adjusted Revenues derived from a specified large intangible property customer:  


i) the enumerated indicator is the Jurisdiction identified in the contract(s) with the 
specified large intangible property customer or any other commercial documentation 
indicating where the intangible property will be used by the licensee, purchaser or other 
transferee (as applicable); and  







   165 


      
  


ii) subject to Article 6(3)(a)(iii)(B) and (C), the source of any Adjusted Revenues derived 
from a specified large intangible property customer for intangible property described in 
Article 7(1)(e)(iii) for which the source has not been determined based on reliable 
indicators shall be determined using the aggregate headcount allocation key, treating 
the specified large intangible property customer as a specified large customer. 


b) in all other cases, the enumerated indicators are: 


i) the Jurisdiction identified in the contract or other commercial documentation indicating 
the location where the intangible property will be used by the licensee, purchaser or 
other transferee (as applicable); 


ii) the location of the licensee, purchaser or other transferee (as applicable); and 


iii) the billing address of the licensee, purchaser or other transferee (as applicable). 


 


Section 5 – User Data 


1. The rules of this Section apply for the purpose of identifying a reliable method for determining the 
sources of Adjusted Revenues described in Article 7(1)(f).  


2. The enumerated indicators are:  


a) the user profile information of the user; 


b) the geolocation of the device of the user through which the user data is transferred; and 


c) the IP address of the device of the user through which the user data is transferred. 


 


Section 6 – Immovable Property  


1. The rules of this Section apply for the purpose of identifying a reliable method for determining the 
sources of Adjusted Revenues described in Article 7(1)(g).  


2. The enumerated indicators are: 


a) the address of the immovable property; and 


b) the Jurisdiction granting the right to exploit the immovable property. 


 


Section 7 – Definitions Relevant to Articles 6 and 7 and Annex D  


For purposes of Articles 6 and 7 and Annex D: 


a) the term “final consumption expenditure” means the final consumption expenditure value for 
the most recent calendar year that does not end after the Period ends, expressed at current 
United States dollars as published by the United Nations for a Jurisdiction, or if no such value 
is available for any of the last five calendar years that end on or before the end of the Period, 
the value in current United States dollars as published by the World Bank. If no such value is 
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available for a Jurisdiction for any of the last five calendar years that end on or before the end 
of the Period, an approximation is calculated based on that Jurisdiction’s gross national 
income or Gross Domestic Product (in that order and based on availability) and the simple 
average of the ratio of final consumption expenditure to gross national income or Gross 
Domestic Product for all Jurisdictions for which final consumption expenditure was available. 


b) the term “gross national income” means the gross national income value for the most recent 
calendar year that does not end after the Period ends, expressed at current United States 
dollars as published by the United Nations for a Jurisdiction, or if no such value is available 
for any of the last five calendar years that end on or before the end of the Period, the value in 
current United States dollars as published by the World Bank unless that value is not available 
for any of the last five calendar years that end on or before the end of the Period. 


c) the term “identified region” means a group of Jurisdictions, whether or not associated by 
geographical proximity, in which: 


i) an independent distributor distributes or resells finished goods of the Covered Group 
when applied in the context of Section 1(3)(b)(i); or  


ii) the terms of a contract in which the Covered Group licenses, sells, or otherwise 
alienates intangible property permit the licensee, purchaser or other transferee (as 
applicable) to exploit that intangible property when applied in the context of Section 
4(2)(b)(i)(B).  


d) the term “immovable property” includes land, buildings, improvements to land or buildings, an 
interest (including a lease, licence or any other right to use) in land, buildings, or 
improvements to land or buildings, natural resources, a right to explore for, develop or exploit 
natural resources, rights to variable or fixed payments as consideration for the exploitation of, 
or the right to explore for, develop or exploit natural resources, property accessory to 
immovable property, livestock and equipment used in agriculture and forestry, rights to which 
the provisions of general law respecting landed property apply, and usufruct of immovable 
property, but excludes ships and aircraft. 


e) the term “intangible property” means property, including copyrights, trademarks, trade names, 
logos, designs, patents, know-how, and trade secrets, that is not in tangible form that is 
capable of being owned or controlled for use in commercial activities, but does not include 
immovable property, financial assets, digital content, user data or the right to use computer 
programs. 


f) the term “location-specific services” mean: 


i) any of the following types of services that are connected to tangible property:  


A) a service substantially all of which is performed at the location of tangible 
property and which involves the physical manipulation of the tangible property, 
whether through building, demolition, maintenance or repair; 


B) any lease of, hire of or licence to use tangible property;  


C) the provision of utilities services, including electricity, internet and 
telecommunications services, to fixed premises; 


D) architectural, engineering, design or other advisory services in relation to the 
development, acquisition, disposal, lease or other alienation of immovable 
property; or 
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E) any service facilitating the arrival or departure of an aircraft, ship or other vessel 
to, from or in a Jurisdiction, including pilotage and towage and port, airport and 
terminal services; and 


ii) a service for which the customer or its agent must be present at the location where the 
service is physically performed for substantially all of the time the service is performed. 


g) the term “specified large customer” means a customer to whom the Covered Group provides 
other services (or digital content described in Article 7(1)(b)), and from which the Covered 
Group derives Adjusted Revenues in the Period (or if a Group so elects, in the immediately 
prior Period) that exceed: 


i) EUR 20 million, in the case of a customer that is one of the 200 customers from which 
the Covered Group derives the most Adjusted Revenues in the Period from the 
provision of other services (or digital content described in Article 7(1)(b)); or 


ii) EUR 100 million, in all other cases. 


h) the term “specified large intangible property customer” means a customer with which the 
Covered Group has one or more contracts for the licensing, sale or other alienation of 
intangible property, from which the Covered Group derives Adjusted Revenues from the 
licensing, sale or other alienation of intangible property in the Period that in aggregate exceed: 


i) EUR 20 million, in the case of a customer that is one of the 200 customers from which 
the Covered Group derives the most Adjusted Revenues in the Period from the 
licensing, sale or other alienation of intangible property; or 


ii) EUR 100 million, in all other cases. 


i) the term “transaction” means the provision, in any manner, by the Covered Group of any one 
of or a bundle of goods, services, digital content, intangible property, user data, immovable 
property or any other kind of property in respect of which it derives Adjusted Revenues and 
for which a separate price is issued to the customer as specified in the contract or relevant 
agreement.  Where it is reasonable to conclude, however, having regard to all relevant facts 
and circumstances, that one of the principal purposes of issuing a single price for a bundle of 
goods, services, digital content, intangible property, user data, immovable property or other 
property was to artificially manipulate the categorisation of Adjusted Revenues derived from 
that bundle, the provision of each individual item that is part of the bundle will be treated as a 
separate transaction.  


j) the “aggregate headcount allocation key” treats Adjusted Revenues as arising as follows: 


i) Adjusted Revenues are treated as arising in each Jurisdictions in proportion to the 
percentage share for that Jurisdiction of total aggregated employee headcount 
identified in the aggregated Country-by-Country Reporting statistics of the Jurisdiction 
of which the Ultimate Parent Entity of the specified large customer is a resident; or 


ii) if the aggregated Country-by-Country Reporting statistics of the Jurisdiction of which 
the Ultimate Parent Entity of the specified large customer is a resident does not provide 
full disaggregation among Jurisdictions: 


A) where the aggregated employee headcount is available for a Jurisdiction, 
Adjusted Revenues are treated as arising in that Jurisdiction using the method 
under subdivision (i) in respect of the share of aggregated employee headcount 
for that Jurisdiction relative to the total headcount of all Jurisdictions in the 
aggregated Country-by-Country Reporting statistics; and 
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B) where the aggregated employee headcount is available for a group of 
Jurisdictions (e.g. a continent), Adjusted Revenues are treated as arising in that 
group of Jurisdictions in proportion to the share of aggregated employee 
headcount for those Jurisdictions relative to the total headcount of all 
Jurisdictions in the aggregated Country-by-Country Reporting statistics and 
those Adjusted Revenues are treated as arising in each of those Jurisdictions in 
proportion to the ratio of its Gross Domestic Product to the total Gross Domestic 
Product of that group of Jurisdictions;  


iii) if the aggregated Country-by-Country Reporting statistics of the Jurisdiction in which 
the Ultimate Parent Entity of the specified large customer is resident are not available: 


A) 50 per cent of the Adjusted Revenues are treated as arising in the Jurisdiction of 
residence of the Ultimate Parent Entity of the specified large customer; and  


B) 50 per cent of the Adjusted Revenues are treated as arising in Jurisdictions using 
the service allocation key, unless Adjusted Revenues are already treated as 
arising in that Jurisdiction under clause (A).  


k) the “cargo air transport allocation key” treats Adjusted Revenues as arising in each 
Jurisdiction in proportion to: 


i) 50 per cent of the sum of the cargo weight transported by the Covered Group in a 
Period that was loaded onto the aircraft in that Jurisdiction and the cargo weight 
transported by the Covered Group in a Period that was unloaded from the aircraft in 
that Jurisdiction; divided by  


ii) the sum of the cargo weight transported by the Covered Group in a Period in all 
Jurisdictions. 


l) the “cargo non-air transport allocation key” treats Adjusted Revenues as arising in each 
Jurisdiction in proportion to: 


i) 50 per cent of the sum of the volume or weight (as the case may be) of cargo 
transported by the Covered Group in a Period that was loaded onto the vehicle or 
vessel (other than at an intermediate transit stop) in that Jurisdiction and the volume or 
weight (as the case may be) of cargo transported by the Covered Group in a Period 
that was unloaded from the vehicle or vessel (other than at an intermediate transit stop) 
in that Jurisdiction; divided by  


ii) the sum of the volume or weight (as the case may be) of cargo transported by the 
Covered Group in a Period in all Jurisdictions.  


m) the “component allocation key” treats Adjusted Revenues as arising in Jurisdictions in 
proportion to their percentage share of total Gross Domestic Product.  


n) the “excess tail-end revenues allocation key” treats tail-end revenues in excess of the 5 per 
cent limit described in Section 1(3)(b)(ii)(A) as arising as follows: 


i) 85 per cent are treated as arising on a pro rata basis in the Jurisdiction in which each 
independent distributor is located; and 


ii) the source of the remaining 15 per cent is determined using the global allocation key, 
but excluding the Jurisdiction in which the independent distributor is located. 


o)  the “global allocation key” treats Adjusted Revenues as arising in Jurisdictions in proportion 
to their percentage share of final consumption expenditure.  
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p) the “lower income jurisdiction allocation key” treats tail-end revenues not exceeding the 5 per 
cent limit described in Section 1(3)(b)(ii)(A) as arising in each Lower Income Jurisdiction in 
proportion to the ratio of its final consumption expenditure to the final consumption 
expenditure of all Lower Income Jurisdictions. 


q) the “passenger air transport allocation key” treats Adjusted Revenues as arising in each 
Jurisdiction in proportion to: 


i) the available passenger capacity of the Covered Group in a Period arriving to that 
Jurisdiction; divided by  


ii) the available passenger capacity of the Covered Group in a Period arriving to any 
Jurisdiction. 


r) the “passenger non-air transport allocation key” treats Adjusted Revenues as arising in each 
Jurisdiction in proportion to: 


i) the number of passengers transported by the Covered Group in a Period to a 
destination (other than an intermediate stop scheduled for less than 24 hours) in the 
Jurisdiction; divided by  


ii) the number of passengers transported by the Covered Group in a Period to destinations 
(other than intermediate stops scheduled for less than 24 hours) in any Jurisdiction. 


s) the “regional allocation key” treats Adjusted Revenues as arising in each Jurisdiction in an 
identified region in proportion to the ratio of its final consumption expenditure to the final 
consumption expenditure of all Jurisdictions in the identified region. 


t) the “service allocation key” treats Adjusted Revenues as arising in Jurisdictions in proportion 
to their percentage share of total Gross Domestic Product.  
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ANNEX E – SUPPLEMENTARY PROVISIONS FOR SECTION 1 OF PART V 


 


Section 1 – Transition Periods 


1. A Party shall not amend the application of Article 6 or 7 contained within the Amount A Tax Return 
and Common Documentation Package submitted by a Covered Group during a revenue sourcing 
transitional period if the Covered Group has taken reasonable measures to ensure the correct application 
of those provisions to its circumstances. 


2. Notwithstanding the requirement of applying a reliable method in Article 6, during the initial revenue 
sourcing transition phase, a Party shall permit a Covered Group to determine the sources of all or part of 
their Adjusted Revenues as follows: 


a) Adjusted Revenues derived from the sale of finished goods to a final customer through an 
independent distributor:  


i) to the extent that any Entity in the Covered Group knows or has a reasonable basis to 
conclude that its finished goods sold through an independent distributor are primarily 
delivered to final customers outside the Jurisdiction of the location of the independent 
distributor:  


A) the portion of Adjusted Revenues that can be demonstrated as arising in an 
identified region for legal, regulatory or commercial reasons shall be sourced in 
that identified region using the regional allocation key; and  


B) after the application of clause (A), any remaining Adjusted Revenues shall be 
sourced using the global allocation key;  


ii) in all other cases: 


A) 85 per cent of Adjusted Revenues shall be sourced on a pro rata basis in the 
Jurisdiction of the location of the independent distributor;  


B) 5 per cent of those Adjusted Revenues shall be sourced using the lower income 
jurisdiction allocation key, but excluding Lower Income Jurisdictions where 
Adjusted Revenues are sourced under clause (A); and  


C) 10 per cent of those Adjusted Revenues shall be sourced using the global 
allocation key, but excluding Jurisdictions where Adjusted Revenues are 
sourced under clause (A) or (B);  


b) Adjusted Revenues derived from the sale of finished goods to a final customer through 
independent distributors, to the extent the Covered Group cannot apply subparagraph (a)(ii), 
shall be sourced using the global allocation key;  


c) Adjusted Revenues derived from the sale of components shall be sourced using the 
component allocation key;  


d) Adjusted Revenues derived from the provision of other services shall be sourced using the 
service allocation key; and 


e) for all other cases, Adjusted Revenues shall be sourced using the global allocation key.  
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3. A Party shall not amend the application of Annex C Section 2 contained within the Amount A Tax 
Return and Common Documentation Package submitted by a Covered Group during a regulated financial 
services transitional period if the Covered Group has taken reasonable measures to ensure the correct 
application of those provisions to its circumstances. 


4. A Party shall not amend the application of Annex C Section 3 contained within the Amount A Tax 
Return and Common Documentation Package submitted by a Covered Group during an extractives 
transitional period if the Covered Group has taken reasonable measures to ensure the correct application 
of those provisions to its circumstances. 


5. During the initial extractives transition phase, a Party shall permit a qualifying extractives group to 
demonstrate that the requirements of Article 3(1) and (2), as modified by Annex C Section 3, are not met 
in the Period by applying any of the following calculations:  


a) where a disclosed segment for which 75 per cent or more of the revenues reported in the 
Consolidated Financial Statements of a Group for a Period are extractives revenues, 
irrespective of whether the revenues were reported in the financial statements of an Entity 
that is resident in, or a Taxable Presence located in, the Jurisdiction where the extraction is 
undertaken, the disclosed segment may be treated as an extractives segment;  


b) where an Entity for which 75 per cent or more of the revenues for a Period are extractives 
revenues, irrespective of whether the revenues were reported in the financial statements of 
the Entity that is resident in, or its Taxable Presence located in, the Jurisdiction where the 
extraction is undertaken, the Entity may be treated as an extractives entity;  


c) the pre-tax profit margin of a non-extractives segment or mixed segment may be determined 
using the segment pre-tax profit margin as defined in Annex C Section 4(8)(b).  


6. Subject to paragraph 7, a Party shall not apply interest and administrative penalties imposed under 
the domestic tax laws of a Party for the failure of an Entity to meet its tax payment obligations in connection 
with this Convention during a revenue sourcing transitional period if: 


a) the Designated Payment Entity and all Entities that are part of the Covered Group have taken 
reasonable measures to ensure the correct application of those provisions to its 
circumstances; and 


b) the relevant period is subject to a comprehensive certainty outcome.  


7. Paragraph 6 shall not apply unless the Designated Payment Entity or relief entity: 


a) makes the appropriate adjustment in the first Amount A Tax Return and Common 
Documentation Package for the Covered Group that is filed after the date on which the 
comprehensive certainty outcome is issued, if the Entity elects to use mechanisms put in 
place in a Party to give effect to Article 18; or 


b) makes the appropriate adjustment before the first filing date for the domestic tax return of the 
Designated Payment Entity or relief entity following the date on which the comprehensive 
certainty outcome has been issued.  


8. For purposes of Annex C Section 4(7), during the mixed segment entity transitional period, a Party 
shall permit a Group that reports a covered segment which includes a mixed segment entity for a Period 
to determine: 


a) the entity elimination profit (or loss) or taxable presence elimination profit (or loss) of a mixed 
segment entity for the Period as the product of multiplying: 
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i) the entity elimination profit (or loss) or taxable presence elimination profit (or loss) (as 
appropriate); and 


ii) the amount obtained by dividing:  


A) the segment financial accounting profit (or loss) of the covered segment for the 
Period; by 


B) the sum of the segment financial accounting profit (or loss) of all disclosed 
segments of the Group for the Period; 


b) the accounting depreciation of the mixed segment entity for the Period as the product of 
multiplying: 


i) the accounting depreciation of the mixed segment entity; and 


ii) the amount obtained by dividing:  


A) the book value of eligible assets of the covered segment for the Period; by 


B) the book value of eligible assets of all disclosed segments of the Group for the 
Period; 


c) the accounting payroll of the mixed segment entity for the Period as the product of multiplying: 


i) the accounting payroll of the mixed segment entity for the Period; by 


ii) the amount obtained by dividing: 


A) the eligible payroll costs of eligible personnel of the covered segment for the 
Period; by 


B) the sum of the eligible payroll costs of eligible personnel of all disclosed 
segments of the Group for the Period. 


9. For purposes of this Section: 


a) the term “initial revenue sourcing transition phase” means the first three consecutive Periods 
beginning on or after the date on which this Convention enters into effect pursuant to Article 
49;  


b) the term “revenue sourcing transitional period” means:  


i) the initial revenue sourcing transition phase and the three consecutive Periods that 
immediately follow; or  


ii) where a Covered Group was not a Covered Group, or a Group did not have a disclosed 
segment that was a covered segment for any Period during the initial revenue sourcing 
transition phase, the three consecutive Periods from the beginning date of the Period 
in which the Group was first a Covered Group or the Group’s disclosed segment was 
first a covered segment;  


c) the term “initial extractives transition phase” means the first six consecutive Periods beginning 
on or after the date on which this Convention enters into effect pursuant to Article 49; 


d) the term “extractives transitional period” means:  
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i) the initial extractives transition phase and the three consecutive Periods that 
immediately follow; or  


ii) where a qualifying extractives group did not meet the requirements of Article 3(1) and 
(2), as modified by Annex C, for any Period during the initial extractives transition 
phase, the three consecutive Periods from the beginning date of the Period in which it 
was first a qualifying extractives group which met the requirements of Article 3(1) and 
(2), as modified by Annex C;  


e) the term “regulated financial services transitional period” means the first three consecutive 
Periods from the beginning date of the Period in which a Group or disclosed segment first met 
the requirements of Article 3(1) and (2), as modified by Annex C;  


f) the term “reasonable measures” means efforts that are consistent with the guidance provided 
by the scope review panel, by the review panel, by the determination panel, or by the 
Conference of the Parties. 


g) the term “mixed segment entity transitional period” means the three consecutive Periods 
beginning with the Period where:  


i) a disclosed segment is a covered segment under Annex C Section 4(1); and  


ii) no disclosed segment of the Group was a covered segment in any prior Period; 


 


Section 2 – Simplified Scope Calculation 


1. A Party shall permit a Group to demonstrate that it does not meet the requirements of Article 3(1)(a), 
as modified by Annex C, by applying any of the following calculations: 


a) deducting from the Adjusted Revenues of the Group the revenues included in the Consolidated 
Financial Statements that are reported in one or more extractives segments to the extent that 
the result of this calculation demonstrates that the Group does not meet the requirements of 
Article 3(1)(a), as modified by Annex C;   


b) deducting the revenues included in the Consolidated Financial Statements that are reported in 
one or more extractives entities, to the extent that the result of this calculation demonstrates that 
the Group does not meet the requirements of Article 3(1)(a), as modified by Annex C;   


c) aggregating the revenues of all non-extractives segments and all mixed segments reported in 
the Group’s financial statements, and the result of this calculation demonstrates that the Group 
does not meet the requirements of Article 3(1)(a), as modified by Annex C; or  


d) aggregating the revenues of all Group Entities that are not extractives entities reported in their 
financial statements (in the case that the reporting period of the financial statements of an Entity 
that is not an extractives entity does not align with the Period, the revenues reported in that 
Entity’s financial statements should be pro-rated accordingly), and the result of this calculation 
demonstrates that the Group does not meet the requirements of Article 3(1)(a), as modified by 
Annex C. 


2. A Party shall not require a Group to calculate its non-extractives adjusted revenues if that Group 
does not meet the requirements of Article 3(1)(a), as modified by Annex C, following one of the calculations 
in paragraph 1. 
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3. A Party shall permit a Group to demonstrate that it does not meet the requirements of Article 3(1)(a), 
as modified by Annex C, by applying any of the following calculations:  


a) deducting from the Adjusted Revenues of the Group the revenues included in the Consolidated 
Financial Statements that are reported in one or more regulated financial institutions to the 
extent that the result of this calculation demonstrates that the Group does not meet the 
requirements of Article 3(1)(a), as modified by Annex C; or  


b) aggregating the revenues of all Entities that are not regulated financial institutions reported in 
their financial statements (in the case that the reporting period of the financial statements of an 
Entity that is not a regulated financial institution does not align with the Period, the revenues 
reported in that Entity’s financial statements should be pro-rated accordingly), and the result of 
this calculation demonstrates that the Group does not meet the requirements of Article 3(1)(a), 
as modified by Annex C. 


4. A Party shall not require a Group to calculate its non-RFS adjusted revenues if that Group does not 
meet the requirements of Article 3(1)(a), as modified by Annex C, following one of the calculations in 
paragraph 3. 
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ANNEX F – SUPPLEMENTARY PROVISIONS FOR SECTION 2 OF PART V  


 


Section 1 – Certainty Reviews  


1. A scope certainty review or a comprehensive certainty review shall not commence before the 
completion of any review requested under the same paragraph for a prior Period of the Group. 
Notwithstanding this, the Conference of the Parties may agree processes for two or more reviews for 
different Periods to be undertaken simultaneously. 


2. The scope review panel, review panel or lead tax administration may review and undertake enquiries 
concerning factual information contained in the documentation package filed with the request for certainty 
or provided by the coordinating entity, to verify its accuracy. Unless otherwise agreed, all engagement with 
the Group throughout the review shall be conducted by the lead tax administration through the coordinating 
entity. Where a need for additional information or clarification is identified for purposes of this review, 
including an explanation of the approach taken by the Group with respect to a particular aspect of its 
application of the Convention that was not previously provided, it shall be required from the coordinating 
entity by the lead tax administration. A coordinating entity’s explanation of the Group’s approach to applying 
an aspect of the Convention shall be prepared using a standard template agreed by the Conference of the 
Parties. In general the coordinating entity should be required to provide this information or clarification 
within 30 days, unless the coordinating entity provides a reasonable explanation as to why more time is 
needed and more time is agreed with the lead tax administration, in which case any extension should be 
for the minimum period necessary in order for the required information or clarification to be provided. 


3. A review may include one or more multilateral meetings or calls between the coordinating entity and 
scope review panel, review panel or lead tax administration, where proposed by any member of the scope 
review panel, review panel or lead tax administration. These meetings or calls provide an opportunity for 
the coordinating entity to explain the approach taken in applying the Convention in the documentation 
package filed with its request for certainty, respond to questions from scope review panel or review panel 
members or the lead tax administration, and provide additional information as required. To ensure 
transparency within the review, the lead tax administration shall also provide the coordinating entity with 
high level updates as to the progress of the review. The timing and format of these updates may be agreed 
by the lead tax administration, scope review panel or review panel and coordinating entity. These updates 
shall not include any information as to the position of a particular Party, including members of the scope 
review panel or review panel, without the agreement of that Party. Where members of the scope review 
panel, review panel or the lead tax administration do not agree as to whether an aspect of the Group’s 
application of the Convention is correct, or the scope review panel, review panel or lead tax administration 
proposes to recommend specified changes to an approach in the documentation package filed with the 
request for certainty, a multilateral meeting or call shall be held with the coordinating entity, to give the 
coordinating entity an opportunity to provide an explanation as to the approach taken by the Group. 
Wherever any explanation is provided by the coordinating entity during a meeting or call with the scope 
review panel, review panel or lead tax administration, the explanation shall also be required in writing using 
the standard template within 30 days after the meeting or call, unless the coordinating entity provides a 
reasonable explanation as to why more time is needed and more time is agreed with the lead tax 
administration, in which case any extension should be for the minimum period necessary in order for the 
required explanation to be provided. Each member of a scope review panel or review panel and the lead 
tax administration may take this explanation into account in reaching its own conclusion as to whether a 
change should be recommended. 


4. At any point before a review by the scope review panel, review panel or lead tax administration is 
completed, the Competent Authority of any listed party or affected party not participating on the scope 
review panel or review panel may submit to the Competent Authority of the Party of the lead tax 
administration details of any concerns it has with respect to the application of the Convention to the Group 
reflected in the documentation package filed by the coordinating entity with the request for certainty and, 
if possible, propose resolutions to address these concerns. The Competent Authority of the Party of the 
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lead tax administration shall exchange these concerns and proposed resolutions with the Competent 
Authorities of all listed parties or affected parties. The scope review panel, review panel or lead tax 
administration shall take these concerns and proposed resolutions into account in conducting the review 
and shall endeavour to resolve them as appropriate. Where appropriate, the lead tax administration should 
request any relevant explanation from the coordinating entity under the process in paragraph 2, if this was 
not already provided. A coordinating entity’s explanation of the approach taken to applying an aspect of 
the Convention shall be prepared using the standard template. To facilitate this process within the 
applicable timeframe, Competent Authorities of listed parties and affected parties should aim to provide 
details of these concerns as early as possible, even before the scope review panel, review panel or lead 
tax administration commences its review.  


5. A scope review panel or review panel shall endeavour to reach agreement including all members 
as to whether each aspect of the documentation package filed with a request for certainty reflects a correct 
application of the Convention or if amendments to the approach taken in the documentation package 
should be required. Where it becomes clear to the scope review panel or review panel that, despite its 
endeavours, the panel is unlikely to reach such agreement on a particular aspect of a documentation 
package, discussions on that aspect should cease without agreement having been reached. The scope 
review panel or review panel shall endeavour to reach agreement including all members on other aspects 
of the documentation package, even if the consequence of this lack of agreement on one particular aspect 
is that the scope review panel or review panel is unable to agree numeric elements.  


6. Where at any point during a comprehensive certainty review a review panel or the lead tax 
administration identifies a Party that is an affected party that was not included in the Group’s Amount A 
Tax Return and Common Documentation Package and was not identified under the process in Article 
23(4), the Competent Authority of the Party of the lead tax administration shall within 30 days notify the 
Competent Authority of that Party that this is the case, and exchange the Amount A Tax Return and 
Common Documentation Package and any other information that has already been exchanged with the 
Competent Authorities of other affected parties.  


7. Where under paragraph 6, the Competent Authority of the Party of the lead tax administration notifies 
the Competent Authority of a Party that the Party is an affected party of a Covered Group for a Period, and 
a request for advance certainty was submitted at the same time as the request for comprehensive certainty 
for that Period, the Competent Authority of the Party of the lead tax administration shall exchange with the 
Competent Authority of that Party a copy of the request for advance certainty, the advance certainty 
documentation package and any other information that has already been exchanged with the Competent 
Authorities of other affected parties.  


8. A scope certainty review or a comprehensive certainty review shall not require changes to 
information contained in the financial statements of a Group if this information has been subject to 
independent audit. Where such information is subject to one or more adjustments in accordance with the 
Convention, whether these adjustments have been made and are correct shall be subject to review, 
together with how the information is otherwise used for purposes of the Convention. 


9. A scope certainty review or a comprehensive certainty review shall not consider whether any 
particular transaction has been undertaken at arm’s length or what the correct arm’s length price would 
be. Where it is determined under the domestic law of a Party, or in accordance with a process contained 
in an international agreement of a Party, that an adjustment to the price or other terms of a transaction is 
necessary for consistency with the arm’s length principle, a scope review panel, review panel or lead tax 
administration shall confirm that these adjustments have been correctly reflected to the extent and in the 
manner required under this Convention. Where a transaction is deemed by provisions of this Convention 
to occur within a Group Entity at arm’s length, including under Annex C Section 3(3)(i), nothing in this 
paragraph shall prevent a scope review panel, review panel or lead tax administration considering whether 
the pricing of that deemed transaction is at arm’s length for purposes of the Convention only.  


10. In considering the application of Annex C Section 6 to a Group, a scope review panel, review panel 
or lead tax administration shall not require the coordinating entity to provide, and shall not consider, details 
of individual transactions for the purpose of determining whether the Group is a defence group or whether 
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any particular revenues are defence revenues. Without prejudice to any other limitations on certainty 
reviews provided for in this Convention, the review undertaken by a scope review panel, review panel or 
lead tax administration with respect to (i) the determination of whether the Group is a defence group, (ii) 
whether any particular revenues are defence revenues, or (iii) any revenues related to the sales of supplies 
(including components of such supplies) described under Annex C Section 6(3)(b)(i)(B) or (b)(ii) shall, in 
each case, be limited to general inquiries, including, but not limited to basic methodologies used by the 
Group to identify such revenues, generalised reconciliations with public financial statements, and 
identification of applicable national law designed to protect defence or intelligence services. 


11. The scope review panel, review panel or lead tax administration shall wherever appropriate take into 
account any certainty outcomes agreed with respect to the Group for earlier Periods. The lead tax 
administration should, to the extent possible and in accordance with Article 37, make available to a scope 
review panel or review panel any relevant information pertaining to a review for an earlier Period of the 
Group. Where the scope review panel, review panel or lead tax administration proposes a recommendation 
that is inconsistent with an earlier agreed certainty outcome for the same Group, an explanation as to the 
reason why this is necessary for a correct application of the Convention shall be included in the summary 
of outcomes of the review.  


12. Where an advance certainty outcome applies for the Period, the scope review panel, review panel 
or lead tax administration undertaking a scope certainty review or a comprehensive certainty review shall 
review any confirmation and supporting evidence provided by the coordinating entity with its request for 
certainty to confirm that an agreed approach has been implemented by the Group and has been correctly 
applied, and that critical assumptions agreed as part of that advance certainty outcome continue to be met. 
The scope review panel, review panel or lead tax administration shall not otherwise consider issues 
covered by the advance certainty outcome unless the coordinating entity or any listed party or affected 
party provides information that indicates an agreed approach may not have been implemented or may not 
have been correctly applied, or that agreed critical assumptions may no longer be met. 


13. Where in the view of the scope review panel, review panel or lead tax administration, an agreed 
approach in an advance certainty outcome has not been implemented or has not been correctly applied, 
or critical assumptions are no longer met, a scope certainty review or comprehensive certainty review shall 
be undertaken on the basis that affected elements of the advance certainty outcome do not apply. Other 
elements of the advance certainty outcome that are not affected continue to apply as agreed.  


14. Where an advance certainty outcome does not apply, if the review panel or lead tax administration 
undertaking a comprehensive certainty review concludes that: 


a) one or more of the Group’s approaches to the categorisation of Adjusted Revenues is 
incorrect; 


b) one or more of the indicators used by the Group to source Adjusted Revenues to Jurisdictions 
is not a reliable indicator; or  


c) an indicator is a reliable indicator but the Group’s internal control framework is either not 
designed or operating effectively so as to ensure a correct application of the indicator,  


the review panel or lead tax administration may propose that the relevant category or categories of 
Adjusted Revenues be sourced using a different reliable method. The review panel or lead tax 
administration shall not recommend the use of a different reliable indicator for a Period that has 
already ended unless the coordinating entity first confirms that the Group has access to information 
for this indicator to be a reliable indicator for the Period. Where the Group does not have access to 
this information the review panel or lead tax administration may recommend that the reliable method 
used by the Group is accepted or that an alternative approach is taken for the Period under review. 
The summary of outcomes of the review should include an explanation of this and a statement that, 
in the view of the review panel or lead tax administration, the different reliable indicator should have 
been used by the Group. If this approach is agreed under Article 26 or 27, the view that the different 
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reliable indicator should have been used by the Group shall be included in the agreed 
comprehensive certainty outcome for the Period.  


15. Where a request for scope certainty is accompanied by a request for scope advance certainty, and 
both reviews are undertaken by a scope review panel, the outcomes of the scope certainty review and 
scope advance certainty review with respect to the same provisions of the Convention or the same 
elements of a Group’s internal control framework, should be consistent and should only differ if there is a 
specific reason for reaching a different conclusion. Where such a reason exists, this should be explained 
in the outcomes of the reviews. Where the scope certainty review is undertaken by the lead tax 
administration, to the extent the scope certainty review considers issues described in Article 22(2), the lead 
tax administration and the scope review panel undertaking the scope advance certainty review shall 
consider work undertaken and decisions reached as part of the other review. The lead tax administration 
shall, to the extent possible and in accordance with Article 37, make available to the scope review panel 
any relevant information pertaining to its scope certainty review of the Group. Where the scope review 
panel and lead tax administration reach different conclusions with respect to a particular element, an 
explanation of this shall, to the extent possible, be included in the summary of outcomes of each review.   


16. Where a request for comprehensive certainty is accompanied by a request for advance certainty, 
and both reviews are undertaken by a review panel, the outcomes of the comprehensive certainty review 
and advance certainty review with respect to the same provisions of the Convention or the same elements 
of a Group’s internal control framework, should be consistent and should only differ if there is a specific 
reason for reaching a different conclusion. Where such a reason exists, this should be explained in the 
outcomes of the reviews. Where the comprehensive certainty review is undertaken by the lead tax 
administration, to the extent the comprehensive certainty review considers issues in Article 23(2), the lead 
tax administration and the review panel undertaking the advance certainty review shall consider work 
undertaken and decisions reached as part of the other review. The lead tax administration shall, to the 
extent possible and in accordance with Article 37, make available to the review panel any relevant 
information pertaining to its comprehensive certainty review of the Group. Where the review panel and 
lead tax administration reach different conclusions with respect to a particular element, an explanation of 
this shall, to the extent possible, be included in the summary of outcomes of each review.   


17. If at any point during a follow-up scope certainty review, in the view of the scope review panel or 
lead tax administration undertaking the review it is likely that: 


a) it will not recommend to listed parties that the Group is not a Covered Group; or 


b) listed parties will not agree that the Group is not a Covered Group;  


the lead tax administration shall inform the coordinating entity.  


18. Where paragraph 17 applies, the coordinating entity: 


a) may take no action and allow the follow-up scope certainty review to continue; or 


b) may withdraw its request for a follow-up scope certainty review under Article 30 and:  


i) submit a request for scope certainty with the lead tax administration under Article 22(7) 
within 90 days; or  


ii) prepare an Amount A Tax Return and Common Documentation Package on the basis 
that the Group is a Covered Group and file this with the lead tax administration by the 
later of: 


A) the applicable filing deadline in Article 14; and 


B) 180 days after withdrawing its request under this paragraph.  
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Where the coordinating entity plans to take the action in this subparagraph it should be required 
to inform the lead tax administration as early as possible. Where this is the case, the follow-up 
scope certainty review shall end with no agreed scope certainty outcome and the Competent 
Authority of the Party of the lead tax administration shall inform the Competent Authorities of all 
Parties.  


19. If, in the view of a scope review panel, review panel or lead tax administration, the coordinating entity 
is persistently late in providing information for purposes of a review without explanation or is acting in an 
uncooperative or non-transparent manner, including by providing inaccurate or incomplete information, the 
issue shall be raised with the coordinating entity. Where this issue is not resolved to the satisfaction of the 
scope review panel, review panel or lead tax administration, a two-thirds majority of the scope review panel 
or the review panel (or the lead tax administration where a review is not undertaken by a panel of tax 
administrations) may conclude that a certainty outcome cannot be provided, and the following steps shall 
apply: 


a) the coordinating entity shall be informed of this outcome by the lead tax administration; 


b) the relevant certainty process shall be brought to an end without an agreed certainty outcome;  


c) the coordinating entity or any other Group Entity shall not be permitted to submit a further 
request for certainty with respect to the Period for which a certainty outcome was not provided; 
and 


d) the Competent Authorities of all Parties shall be informed of this outcome by the Competent 
Authority of the Party of the lead tax administration and any restriction with respect to domestic 
compliance activities for the Period under Article 22 or 23 shall cease to apply.  


The next time the coordinating entity submits a request for certainty it should provide written 
confirmation that the issues which resulted in the late provision of information or in it acting in an 
uncooperative or non-transparent manner have been addressed and shall not recur. Where a scope 
certainty review or comprehensive certainty review was undertaken by the lead tax administration, 
subparagraph (c) shall not apply and the next time a scope certainty review or comprehensive 
certainty review is undertaken for the Group, the coordinating entity may request a review be 
undertaken for the Period for which a comprehensive certainty outcome was not provided. These 
reviews shall be undertaken by a review panel in accordance with Article 24(1)(f) or (3)(c). Once the 
coordinating entity of a Group has been found to be persistently late in providing information without 
explanation or acting in an uncooperative or non-transparent manner by a scope review panel, 
review panel or lead tax administration, such that a certainty outcome cannot be provided under this 
paragraph, for purposes of future certainty reviews requested by a coordinating entity of the Group, 
this paragraph shall apply with the reference to a two-thirds majority of the scope review panel or 
review panel replaced with a reference to a majority of more than half of the scope review panel or 
review panel.  


20. Where a request for comprehensive certainty has been submitted and a review is undertaken by a 
review panel, the outcomes of a review shall not include a change to the Amount A Tax Return and 
Common Documentation Package of the Covered Group for the Period, unless all members of the review 
panel agree the change is required or at least one of the following conditions is met. 


a) With respect to changes that would amend Adjusted Profit Before Tax:  


i) either,  


A) the total amount of the increase or decrease in Adjusted Profit Before Tax is at 
least 1 per cent of the Adjusted Profit Before Tax included in the Amount A Tax 
Return and Common Documentation Package, or 


B) subparagraph (b) or (c) applies, and 







180    


      
  


ii) the changes shall only include an amendment to an amount calculated under an 
individual subdivision within Annex B Section 2(1)(a) or (b) or under Annex B Section 
2(1) (c), (d), (e) or (f) if the increase or decrease in that amount is at least one tenth of 
1 per cent of the Adjusted Profit Before Tax included in the Amount A Tax Return and 
Common Documentation Package. 


b) With respect to changes that would amend the portion of Amount A Profit of the Covered 
Group upon which one or more affected parties may impose tax under Article 4 for the Period, 
either subdivision (i) or (ii) applies: 


i) the total increase or decrease in the Amount A Profit allocated to at least one affected 
party is at least 5 per cent of the portion allocated to that affected party in the Amount 
A Tax Return and Common Documentation Package, or 


ii) the total increase or decreased in the positive or negative amount calculated by 
deducting the Amount A Profit allocated to any affected party in the Amount A Tax 
Return and Common Documentation Package from the Amount A relief amount for 
which that affected party has the obligation to eliminate double taxation of the Covered 
Group for the Period included in the Amount A Tax Return and Common 
Documentation Package is at least 5 per cent of that positive or negative amount. 


c) With respect to changes that would amend the Amount A relief amount for which one or more 
affected parties have the obligation to eliminate double taxation, either subdivision (i) or (ii) 
applies:  


i) the total increase or decrease in the obligation of at least one affected party is at least 
the lower of: 


A) 5 per cent of the Amount A relief amount for which that affected party has the 
obligation to eliminate double taxation of the Covered Group for the Period 
included in the Amount A Tax Return and Common Documentation Package; or 


B) 1 per cent of the total Amount A relief amount for the Period included in the 
Amount A Tax Return and Common Documentation Package, or 


ii) the total increase or decrease in the positive or negative amount calculated by 
deducting the Amount A Profit allocated to any affected party in the Amount A Tax 
Return and Common Documentation Package from the Amount A relief amount for 
which that affected party has the obligation to eliminate double taxation of the Covered 
Group for the Period included in the Amount A Tax Return and Common 
Documentation Package is at least 5 per cent of that positive or negative amount.  


For the purpose of applying subparagraph (b)(ii) or (c)(ii), an amendment that changes a positive 
amount to a negative amount or that changes a negative amount to a positive amount shall be 
considered to meet the condition in that subdivision. This paragraph shall not prevent a member 
of the review panel including in the outcomes of the review a proposal for a change where the 
precise financial impact cannot be determined based on available information, so long as it is able 
to describe the potential financial impact. 


21. A review by a scope review panel, review panel or lead tax administration shall be completed:  


a) where the review is pursuant to a request for scope certainty within 180 days of the review 
commencing, or within 270 days of the review commencing where any of the criteria in 
Article 24(1)(a) through (c) apply; 


b) where the review is pursuant to a request for comprehensive certainty, within 365 days of the 
review commencing; or 
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c) where the review is pursuant to a request for scope advance certainty or for advance certainty, 
within 270 days of the review commencing,   


unless additional time is needed to compensate for delays in the provision of information by the 
coordinating entity or for the resolution of issues where a Group has acted in an uncooperative or 
non-transparent manner, including by providing inaccurate or incomplete information, in which case 
the relevant period shall be extended by the same number of days as that delay. The first time a 
Group submits a request for certainty under a particular subparagraph of Article 22 or 23, the 
relevant period for a review in this paragraph shall be increased by 90 days.  


22. Notwithstanding paragraph 21(a) and (b), where an advance certainty outcome applies and it is 
determined in the course of a scope certainty review or comprehensive certainty review that one or more 
of the critical assumptions applicable to that advance certainty outcome no longer applies, the time 
permitted for the review in paragraph 21 shall be increased by 90 days.  


23. Where there is any aspect of the approach taken by a Group or Covered Group with respect to which 
any member of a scope review panel, review panel or lead tax administration, has not reached a decision 
by the end of the period in paragraph 21, a review may continue for a further 30 days in order for a decision 
to be reached. Where a review is undertaken by a scope review panel or review panel, the member of the 
panel or lead tax administration that has not reached a decision and that wishes to extend the review by 
30 days shall give notice to other members of the panel no later than the last day of the period in 
paragraph 21. Where a decision is not reached at the end of this extended period:  


a) where a review is undertaken by a scope review panel or review panel, the relevant member 
of the panel shall be disregarded for the purpose of determining the outcomes of the review 
with respect to that aspect and, if all other members of the panel agree that the approach 
taken to that aspect is correct, or agree the change or changes that should be required to that 
aspect of the approach, the panel is treated as if it has reached agreement on this aspect; 
and 


b) where a review is undertaken by the lead tax administration, the lead tax administration shall 
be deemed to support the approach to that aspect taken by the Group or Covered Group.  


24. The outcomes of a review by a scope review panel, review panel or lead tax administration shall be 
subject to agreement by: 


a) all listed parties in the case of a review pursuant to a request for scope certainty or a request 
for scope advance certainty; or 


b) all affected parties in the case of a review pursuant to a request for comprehensive certainty 
or a request for advance certainty. 


Where the Parties in subparagraph (a) or (b) do not reach agreement with respect to any matter, 
that matter shall be referred to a determination panel for a decision under Article 27.   


25. Within 30 days of a scope certainty review ending, the Competent Authority of the Party of the lead 
tax administration shall exchange with the Competent Authorities of all listed parties a summary of the 
outcomes of the scope certainty review, prepared using a standard template agreed by the Conference of 
the Parties. Where a review was undertaken by a scope review panel, this summary of outcomes shall be 
agreed with all members of the scope review panel. The summary of outcomes shall be accompanied by:  


a) a recommendation that listed parties agree a scope certainty outcome reflecting the 
application of the Convention in the scope certainty documentation package as filed by the 
coordinating entity, that the Group is not a Covered Group for the Period;  
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b) a recommendation that listed parties agree a scope certainty outcome reflecting specified 
changes to the approach in the scope certainty documentation package as filed by the 
coordinating entity, such that the Group is not a Covered Group for the Period;  


c) a recommendation that listed parties agree a scope certainty outcome reflecting specified 
changes to the approach in the scope certainty documentation package as filed by the 
coordinating entity, such that the Group is a Covered Group for the Period; or 


d) a statement that the scope review panel has been unable to reach agreement including all 
members on one or more matters with respect to the application of the Convention reflected 
in the scope certainty documentation package, identifying the aspects where:  


i) the scope review panel agrees that the application of the Convention reflected in the 
scope certainty documentation package is correct:  


ii) the scope review panel agrees specific changes that should be made to the scope 
certainty documentation package; and 


iii) the scope review panel has been unable to reach agreement, together with:  


A) a description of the specific item or items in the scope certainty documentation 
package with respect to which the scope review panel has been unable to reach 
agreement; 


B) a compilation of the different positions of the members of the scope review panel; 
and  


C) the change to a numeric item or other outcome proposed by any member or 
members of the scope review panel to address this issue or each of these issues.  


26. Within 30 days of a follow-up scope certainty review ending, the Competent Authority of the Party 
of the lead tax administration shall exchange with the Competent Authorities of all listed parties a summary 
of the outcomes of the follow-up scope certainty review, prepared using a standard template agreed by 
the Conference of the Parties. Where a review was undertaken by a scope review panel, this summary of 
outcomes shall be agreed with all members of the scope review panel. The summary of outcomes shall be 
accompanied by: 


a) a recommendation that listed parties agree with the conclusion in the Group’s follow-up scope 
certainty documentation package that the Group continues not to be a Covered Group and 
that no further action shall be taken;   


b) a recommendation that the conclusion in the Group’s follow-up scope certainty documentation 
package cannot be agreed on the basis of the information available; or 


c) where the review is undertaken by a scope review panel, a statement that the scope review 
panel has been unable to reach agreement including all members, identifying the aspects of 
the Group’s follow-up scope certainty documentation package with respect to which 
agreement could not be reached, together with a compilation of the different positions of the 
members of the scope review panel.   


27. Within 30 days of a comprehensive certainty review ending, the Competent Authority of the Party of 
the lead tax administration shall exchange with the Competent Authorities of all affected parties a summary 
of the outcomes of the review panel or lead tax administration’s review, prepared using a standard template 
agreed by the Conference of the Parties. Where a review was undertaken by a review panel, this summary 
of outcomes shall be agreed with all members of the review panel. The summary of outcomes shall be 
accompanied by:  
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a) a recommendation that affected parties agree the application of the Convention reflected in 
the Amount A Tax Return and Common Documentation Package as filed by the coordinating 
entity; 


b) a recommendation that affected parties agree specified changes to the application of the 
Convention reflected in the Amount A Tax Return and Common Documentation Package, 
which the coordinating entity should be required to reflect in a revised Amount A Tax Return 
and Common Documentation Package; or 


c) a statement that the review panel has been unable to reach agreement including all members 
on one or more matters with respect to the application of the Convention reflected in the 
Amount A Tax Return and Common Documentation Package, clearly identifying the aspects 
where,   


i) the review panel agrees that the application of the Convention reflected in the Amount 
A Tax Return and Common Documentation Package is correct;  


ii) the review panel agrees specific changes that should be made to the Amount A Tax 
Return and Common Documentation Package; and 


iii) the review panel has been unable to reach agreement including all members, together 
with:  


A) a description of the specific item or items in the Group’s Amount A Tax Return 
and Common Documentation Package with respect to which the review panel 
has been unable to reach agreement; 


B) a compilation of the different positions of the members of the review panel; and  


C) the change to a numeric item or other outcome proposed by any member or 
members of the review panel to address this issue or each of these issues.  


28. Within 30 days of a scope advance certainty review or advance certainty review ending, the 
Competent Authority of the Party of the lead tax administration shall exchange with the Competent 
Authorities of all listed parties or affected parties a summary of the outcomes of the scope review panel or 
review panel’s review, using a standard template agreed by the Conference of the Parties. This summary 
of outcomes shall be agreed with all members of the scope review panel or review panel.  


a) With respect to each of the proposed approaches in the advance certainty documentation 
package, the summary of outcomes shall be accompanied by:  


i) a recommendation that listed parties or affected parties agree the proposed approach 
as filed by the coordinating entity;  


ii) a recommendation that listed parties or affected parties agree specified changes to the 
proposed approach, which the coordinating entity should be required to reflect in a 
revised advance certainty documentation package in order for an advance certainty 
outcome to be agreed; or 


iii) a statement that the scope review panel or review panel has been unable to reach 
agreement including all members on the proposed approach.  


b) The summary of outcomes shall also be accompanied by: 


i) a recommendation that listed parties or affected parties agree that relevant aspects of 
the Group’s internal control framework are both designed and operating effectively with 
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respect to one or more of the proposed approaches as filed by the coordinating entity 
or reflecting changes required in the summary of outcomes, as applicable; 


ii) a recommendation that listed parties or affected parties agree that specified 
improvements to relevant aspects of the Group’s internal control framework with 
respect to one or more of these approaches be required in order for an advance 
certainty outcome to be agreed; or  


iii) a statement that the scope review panel or review panel has been unable to reach 
agreement including all members. 


c) Where the scope review panel or review panel has been unable to reach agreement including 
all members on one or more matters with respect to the proposed approaches reflected in the 
advance certainty documentation package, or relevant aspects of the Group’s internal control 
framework, the summary of outcomes of the review should clearly identify the aspects where: 


i) the scope review panel or review panel agrees that a proposed approach reflected in 
the advance certainty documentation package is correct or relevant aspects of the 
Group’s internal control framework with respect to a proposed approach are both 
designed and operating effectively;  


ii) the scope review panel or review panel agrees specific changes that should be required 
to a proposed approach or specific improvements that should be required to relevant 
aspects of the Group’s internal control framework with respect to a proposed approach; 
and 


iii) the scope review panel or review panel has been unable to reach agreement including 
all members, together with: 


A) a description of the specific aspects of a proposed approach or internal control 
framework with respect to which the scope review panel or review panel has 
been unable to reach agreement; 


B) a compilation of the different positions of the members of the scope review panel 
or review panel; and  


C) the change to a proposed approach or improvements to relevant aspects of the 
internal control framework suggested by any member or members of the scope 
review panel or review panel to address this issue or each of these issues.  


29. Where there is any aspect of the approach taken by the Group with respect to which the lead tax 
administration or any member of the scope review panel or review panel was not able to reach a decision 
by the deadline in paragraph 21, the summary of outcomes exchanged in paragraph 25, 26, 27 or 28 shall 
include an explanation of this and the reasons given by the lead tax administration or relevant member of 
the panel as to why it was unable to reach a decision. The summary of outcomes shall be accompanied 
by any information or explanations not contained in the documentation package filed with the request for 
certainty which was provided by the coordinating entity and was relevant to the scope review panel, review 
panel or lead tax administration’s recommendation or statement. 


30. Within 90 days of the exchange in paragraph 25, 26 or 27, the Competent Authority of a listed party 
or affected party may submit to the Competent Authority of the Party of the lead tax administration written 
comments: 


a) agreeing with the recommendation of the scope review panel, review panel or lead tax 
administration, 


b) disagreeing with the recommendation, together with:  
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i) a description of the specific item or items in the Group’s scope certainty documentation 
package, follow-up scope certainty documentation package or Amount A Tax Return 
and Common Documentation Package, as filed or reflecting changes recommended 
by the scope review panel, review panel or lead tax administration, that the Competent 
Authority disagrees with or which, in the view of the Competent Authority, does not 
support the recommendation of the scope review panel, review panel or lead tax 
administration; 


ii) a paper explaining the Competent Authority’s position;  


iii) in the case of a comprehensive certainty review, the financial impact or description of 
the potential financial impact of the item or items on the Competent Authority’s 
Jurisdiction and  


iv) the change to a numeric item or other outcome proposed by the Competent Authority 
to address the issue or each of the issues raised by the Competent Authority; or 


c) in cases where a scope review panel or review panel has been unable to reach agreement 
including all members:  


i) agreeing with the position of the scope review panel or review panel with respect to 
aspects where the panel did reach agreement;  


ii) disagreeing with the position of the scope review panel or review panel with respect to 
aspects where the panel did reach agreement, together with:  


A) a description of the specific item or items in the Group’s scope certainty 
documentation package, follow-up scope certainty documentation package or 
Amount A Tax Return and Common Documentation Package as filed or 
reflecting changes recommended by the scope review panel or review panel, 
that the Competent Authority disagrees with or which, in the view of the 
Competent Authority, does not support the position taken by the panel; 


B) a paper explaining the Competent Authority’s position;  


C) in the case of a comprehensive certainty review, the financial impact or 
description of the potential financial impact of the item or items on the Competent 
Authority’s Jurisdiction; and  


D) the change to a numeric item or other outcome proposed by the Competent 
Authority to address this issue or each of these issues; and 


iii) commenting on the positions of members of the scope review panel or review panel 
with respect to aspects where the panel did not reach agreement, which may include a 
proposal for an alternative approach to resolve the disagreement, accompanied by an 
explanation of the Competent Authority’s position and, in the case of a comprehensive 
certainty review, the financial impact or description of the potential financial impact on 
the Competent Authority’s Jurisdiction. 


31. Within 90 days of the exchange in paragraph 28, the Competent Authority of a listed party or affected 
party may submit to the Competent Authority of the Party of the lead tax administration written comments: 


a) agreeing with a recommendation of the scope review panel or review panel;  


b) disagreeing with a recommendation of the scope review panel or review panel with respect to 
one or more of the proposed approaches in the Group’s advance certainty documentation 
package, together with a paper explaining the Competent Authority’s position as to: 
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i) why a proposed approach, as filed or reflecting changes recommended by the scope 
review panel or review panel does not reflect a correct application of the Convention; 
and 


ii) the alternative approach proposed by the Competent Authority with an explanation as 
to why in the view of the Competent Authority this reflects a more correct application of 
the Convention; 


c) in cases where the scope review panel or review panel has been unable to reach agreement 
including all members:  


i) agreeing with the position of the scope review panel or review panel with respect to 
aspects where the panel did reach agreement;  


ii) disagreeing with the position of the scope review panel or review panel with respect to 
aspects where the panel did reach agreement, together with a paper explaining the 
Competent Authority’s position as to: 


A) why a proposed approach, as filed or reflecting changes recommended by the 
scope review panel or review panel, does not reflect a correct application of the 
Convention; and 


B) the alternative approach proposed by the Competent Authority with an 
explanation as to why in the view of the Competent Authority this reflects a more 
correct application of the Convention;  


iii) commenting on the positions of members of the scope review panel or review panel 
with respect to aspects where the panel did not reach agreement, which may include a 
proposal for an alternative approach to resolve the disagreement; or 


d) disagreeing with a recommendation or conclusion with respect to relevant aspects of the 
Group’s internal control framework, together with a paper explaining the Competent 
Authority’s position as to: 


i) why in the view of the Competent Authority relevant aspects of the Group’s internal 
control framework with respect to one or more proposed approaches seem to be 
designed and operating effectively; or 


ii) why in the view of the Competent Authority relevant aspects of this internal control 
framework do not seem to be designed and operating effectively, together with specific 
improvements proposed by the Competent Authority to address this.   


32. Where a request for comprehensive certainty has been submitted, no affected party which is not the 
lead tax administration or member of the review panel undertaking a review shall propose any change to 
the approach recommended by the review panel or lead tax administration unless:  


a) it is able: 


i) to identify a financial impact in its Jurisdiction; or  


ii) where it is not possible to identify a financial impact, to describe a potential financial 
impact in its Jurisdiction;  


b) the change meets at least one of the following conditions:. 


i) With respect to changes that would amend Adjusted Profit Before Tax: 







   187 


      
  


A) either,  


1) the total increase or decrease in Adjusted Profit Before Tax is at least 1 
per cent of the Adjusted Profit Before Tax included in the recommendation 
of the review panel or lead tax administration, or 


2) subdivision (ii) or (iii) applies, and 


B) the change shall only include an amendment to an amount calculated under an 
individual subdivision within Annex B Section 2(1)(a) or (b) or under Annex B 
Section 2(1)(c), (d), (e) or (f)  if the increase or decrease in that amount is at least 
one tenth of 1 per cent of the Adjusted Profit Before Tax included in the 
recommendation of the review panel or lead tax administration. 


ii) With respect to changes that would amend the portion of Amount A Profit of the 
Covered Group upon which one or more affected parties may impose tax under Article 
4 for the Period, either clause (A) or (B) applies: 


A) the total increase or decrease in the Amount A Profit allocated to that affected 
party is at least 5 per cent of the portion allocated to the affected party in the 
recommendation of the review panel or lead tax administration; or 


B) the total increase or decrease in the positive or negative amount calculated by 
deducting the Amount A Profit allocated to that affected party in the Amount A 
Tax Return and Common Documentation Package from the Amount A relief 
amount for which that affected party has the obligation to eliminate double 
taxation of the Covered Group for the Period included in the Amount A Tax 
Return and Common Documentation Package is at least 5 per cent of that 
positive or negative amount. 


iii) With respect to changes that would amend the Amount A relief amount for which one 
or more affected parties have the obligation to eliminate double taxation, either clause 
(A) or (B) applies: 


A) the total increase or decrease in the obligation of that affected party is at least 
the lower of: 


1) 5 per cent of the Amount A relief amount for which the affected party has 
the obligation to eliminate double taxation of the Covered Group for the 
Period included in the recommendation of the review panel or lead tax 
administration; and 


2) 1 per cent of the total Amount A relief amount for the Period included in 
the recommendation of the review panel or lead tax administration, or 


B) the total increase or decrease in the positive or negative amount calculated by 
deducting the Amount A Profit allocated to that affected party in the Amount A 
Tax Return and Common Documentation Package from the Amount A relief 
amount for which that affected party has the obligation to eliminate double 
taxation of the Covered Group for the Period included in the Amount A Tax 
Return and Common Documentation Package is at least 5 per cent of that 
positive or negative amount. 


For the purpose of applying subdivision (ii)(B) or (iii)(B), an amendment that changes a 
positive amount to a negative amount or that changes a negative amount to a positive amount 
shall be considered to meet the condition in that subdivision. Nothing in this subparagraph 
shall prevent the Competent Authority of an affected party submitting written comments that 
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propose a change to the approach recommended by the review panel or lead tax 
administration where the precise financial impact in its Jurisdiction cannot be determined 
based on available information, so long as it is able to describe the potential financial impact 
in its Jurisdiction, or that disagree with a change to an amount in a Group’s Amount A Tax 
Return and Common Documentation Package proposed by the review panel or lead tax 
administration, if the proposal of the Competent Authority is to reinstate the amount included 
by the Group;  


c) the proposed change is consistent with a comprehensive certainty outcome agreed pursuant 
to a request for comprehensive certainty for the same Group for an earlier Period in which it 
was an affected party, unless the Competent Authority includes in its comments an 
explanation of why such change is necessary for a correct application of the Convention;  


d) the proposed change is consistent with an advance certainty outcome agreed pursuant to a 
request for advance certainty that applies for the Period, unless the affected party was not an 
affected party when that advance certainty outcome was agreed, or it has provided evidence 
that one or more critical assumptions contained in that certainty outcome are no longer met, 
and 


e) the proposed change is consistent with the provisions of Article 26 and of this Annex.  


33. Where a Competent Authority of a listed party or affected party submits written comments following 
an exchange under paragraph 25, 26 or 28, that are inconsistent with an earlier agreed scope certainty 
outcome, comprehensive certainty outcome or advance certainty outcome for the same Group for a Period 
in which it was a listed party or affected party, an explanation as to the reason why such comments are 
necessary for a correct application of the Convention should be provided. 


34. Where the Competent Authority of a listed party or affected party does not submit any comments on 
a recommendation of the scope review panel, review panel or lead tax administration in accordance with 
paragraph 30 or 31, this shall be taken for purposes of the Convention as agreement with that 
recommendation.  


35. Where the Competent Authority of a listed party or affected party has submitted written comments 
that disagree with the recommendation of the scope review panel, review panel or lead tax administration, 
or which propose an alternative approach to resolve disagreement between scope review panel or review 
panel members, the panel or lead tax administration shall determine within 60 days of the deadline for 
comments whether to adopt the Competent Authority’s proposal. If a scope review panel, review panel or 
lead tax administration has not determined to accept the Competent Authority’s proposal at the end of 
60 days, it shall be deemed not to accept this proposal. Either,  


a) if the scope review panel, review panel or lead tax administration does adopt the Competent 
Authority’s proposal, the Competent Authority of the Party of the lead tax administration shall 
within 30 days of this decision being reached exchange with the Competent Authorities of all 
listed parties or affected parties a revised recommendation in accordance with paragraph 25, 
26, 27 or 28, accompanied by any written explanation provided by the coordinating entity. The 
Competent Authorities of other listed parties or affected parties may submit written comments 
in accordance with paragraph 30 or 31, which shall be limited to elements of the 
recommendation that have been revised. This is not a further opportunity to provide 
comments on elements that were included in the original recommendation. If the Competent 
Authority of one or more listed parties or affected parties submit written comments disagreeing 
with the revised recommendation of the scope review panel, review panel or lead tax 
administration, issues where there is disagreement shall be submitted to a determination 
panel for a final outcome under Article 27; or 


b) if the scope review panel, review panel or lead tax administration does not accept the 
Competent Authority’s proposal, it shall consult with that Competent Authority to explore 
whether, in light of the explanation provided by the Competent Authority and other information 
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it can provide, the Competent Authority is still of the opinion that changes are needed or 
wishes to withdraw its disagreement with the recommendation. This consultation may extend 
up to 30 days following the decision not to adopt the Competent Authority’s proposal. 


  


Section 2 – A Determination Panel to Resolve Disagreements 


1. Where a determination panel does not reach agreement by consensus as to the alternative outcome 
that is chosen by the panel with respect to an issue, each determination panel member shall indicate the 
alternative outcome that it considers reflects the most accurate application of the Convention. Where an 
alternative outcome is considered to represent the most accurate application of the Convention by more 
than one half of determination panel members, that alternative outcome is chosen by the determination 
panel.  


2. Where an alternative outcome is not chosen under the process in paragraph 1, each determination 
panel member shall rank the remaining alternative outcomes in the order in which it considers them to 
reflect the most accurate application of the Convention. All alternative outcomes shall be included in these 
rankings and no alternative outcomes may be ranked equally by a determination panel member. The Chair 
shall compare the rankings for each possible pair of alternative outcomes. An alternative outcome that is 
preferred over a second alternative outcome (i.e., that is ranked as a more accurate application of the 
Convention than the second alternative outcome) by a majority on the panel is said to be “majority-
preferred” over that second alternative outcome. If, any alternative outcome is majority preferred over all 
of the other alternative outcomes, that alternative outcome is chosen by the determination panel.  


3. Where an alternative outcome is not chosen under the process in paragraph 2, the Chair shall follow 
the process in this paragraph to remove one or more alternative outcomes from those that may be chosen 
by the determination panel. 


a) The Chair shall retain as alternative outcomes that the determination panel may choose: 


i) the alternative outcome or alternative outcomes which are majority-preferred over the 
greatest number of other alternative outcomes;  


ii) any other alternative outcome which is majority preferred over any of the alternative 
outcomes retained in subdivision (i); and 


iii) any other alternative outcome which is majority preferred over any of the alternative 
outcomes retained in subdivision (ii).  


The Chair shall repeat the process in subdivisions (ii) and (iii) until that process ceases to 
identify any further alternative outcomes for retention. All alternative outcomes that are not 
retained under subdivision (i), (ii) or (iii) are removed by the Chair from the list of outcomes 
that the determination panel may choose. The ranking of the remaining alternative outcomes 
by each determination panel member shall be adjusted to reflect only those alternative 
outcomes that remain available to be chosen.  


b) The remaining alternative outcome considered by the fewest determination panel members 
to be the most accurate application of the Convention shall also be removed by the Chair from 
the list of alternative outcomes available to be chosen, and the ranking of the remaining 
alternative outcomes by each determination panel member shall be adjusted to reflect only 
those alternative outcomes that remain available to be chosen. Where in applying this 
subparagraph more than one alternative outcome is considered by the fewest determination 
panel members to be the most accurate application of the Convention, the evaluation of these 
alternative outcomes shall be repeated based on second place rankings, and then (in case of 
a tie regarding the second place rankings) third place rankings, and so on, to identify the 
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alternative outcome to be removed from the list of alternative outcomes available to be 
chosen. In the event that, having taken into account the lowest place rankings, two or more 
alternative outcomes cannot be distinguished because the number of determination panel 
members that have placed them at each level of ranking is identical, each of these alternative 
outcomes shall be removed from the list of those available to be chosen.  


4. Where, after the operation of paragraph 3(b), any remaining alternative outcome is ranked as 
reflecting the most accurate application of the Convention among the alternative outcomes remaining by 
a majority of determination panel members, that alternative outcome is chosen by the determination panel. 
Otherwise, the process in paragraph 3(b) is repeated to further reduce the alternative outcomes that remain 
available to be chosen. 


5. The process in paragraph 4 is repeated, if necessary, until an alternative outcome is ranked as 
reflecting the most accurate application of the Convention among the alternative outcomes remaining by 
a majority of determination panel members, at which point that alternative outcome is chosen by the 
determination panel.  


6. In the event that, following the process in paragraphs 3 through 5, no alternative outcome is ranked 
as reflecting the most accurate application of the Convention among the alternative outcomes remaining 
by a majority of determination panel members, the process in paragraph 3(b) shall be repeated with the 
rankings provided by the Chair in paragraph 2 disregarded. Where, after this, any remaining alternative 
outcome is ranked as reflecting the most accurate application of the Convention among the alternative 
outcomes remaining by a majority of determination panel members, that alternative outcome is chosen by 
the determination panel. Otherwise, the process in paragraph 3(b) is repeated taking into account the 
rankings provided by all determination panel members, to further reduce the alternative outcomes that 
remain available to be chosen. Paragraphs 4 and 5 shall continue to apply. 


 


Section 3 – Composition of a Determination Panel 


The following provisions shall apply for the purpose of applying Article 28. 


1. A standing pool comprising independent experts shall be established for purposes of the 
determination panel as follows: 


a) The standing pool shall, from its time of establishment, include at least 150 individual 
independent experts, which shall be the minimum pool size. However, the standing pool may 
from time to time also include individual independent experts nominated by new Parties to 
this Convention, without limitation as to the maximum size. 


b) Each Party may nominate two individuals who are willing to participate in the determination 
panel for consideration as an independent expert in the standing pool by submitting to the 
Secretariat of the Conference of the Parties those individuals’ names and detailed curriculum 
vitae together with a statement explaining how they fulfil the requirements of an independent 
expert under paragraph 2. There shall be no requirement that nominated individuals are 
residents or citizens of or have any connection with a nominating Party.  


c) A Party shall submit nominations to the Secretariat of the Conference of the Parties within 60 
days of the entry into effect of this Convention for such Party. The Secretariat of the 
Conference of the Parties shall then communicate these nominations and accompanying 
documentation to the screening committee as soon as possible. 


d) The Secretariat of the Conference of the Parties shall add a nominated individual to the draft 
roster of the standing pool if the screening committee agrees by consensus, or failing 
consensus within 30 days from reference to the screening committee, by consensus-minus-
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one, that a nominated individual is an independent expert as defined under paragraph 2 and 
that the nominated individual is suitable for this role.  


e) The decision of the screening committee with respect to each nominated individual shall be 
communicated to the Party nominating such individual by the Secretariat of the Conference 
of the Parties within 60 days from the date of their nomination. 


f) Within 30 days of the screening committee communication of its decision to not add a 
nominated individual to the standing pool, the Party nominating such individual may nominate 
one alternative individual for consideration as an independent expert in the standing pool.  


g) The Secretariat of the Conference of the Parties shall invite each Party to nominate one 
additional independent expert each if the total number of nominations received under 
subparagraph (b) are fewer than the minimum pool size or if the total number of independent 
experts in the standing pool drops below the minimum pool size for any other reason. The 
screening committee may add such nominated individuals to the draft roster of the standing 
pool under subparagraph (d) to the extent required to meet the minimum pool size. However, 
each nominating Party shall have a maximum of four individuals nominated by it included in 
total to the draft roster of the standing pool. Notwithstanding this, the Conference of the Parties 
may agree to revise the number of additional nominations allowed or the maximum number 
of individuals that may be nominated by a Party under this paragraph in view of the total size 
and composition of the standing pool. 


h) Once a nominated candidate is added to the draft roster of the standing pool, the details of 
such candidate shall be shared by the Secretariat of the Conference of the Parties with all 
Parties as soon as possible. All Parties shall be allowed to object to the addition of a candidate 
in the draft roster of the standing pool solely on the grounds that they fail to meet one or more 
of the requirements in paragraph 2 to qualify as an independent expert. If more than two-
thirds of the Parties do not object to the addition of a candidate to the standing pool within 30 
days, the candidate shall be added to the standing pool for a period of five years and the 
Secretariat of the Conference of the Parties shall communicate this addition to the Parties as 
soon as possible thereafter. Within 30 days of the communication by the Secretariat of the 
Conference of the Parties of a candidate not being added to the standing pool due to 
objections made under this subparagraph, the Party nominating the individual may nominate 
one alternative individual for consideration as an independent expert in the standing pool. 


i) If a Party establishes to the satisfaction of the screening committee that an individual in the 
standing pool fails to remain an independent expert under paragraph 2 at any time following 
their addition to the standing pool, the screening committee may recommend removal of such 
individual from the Pool. All Parties shall be allowed to object to the removal of a candidate 
from the standing pool. If a simple majority of the Parties do not object to the removal of a 
candidate from the standing pool within 30 days, the candidate shall be removed from the 
standing pool. Within 30 days of the screening committee communicating its decision to 
remove a nominated individual from the standing pool, the Party nominating the individual 
may nominate one alternative individual for consideration as an independent expert in the 
standing pool.  


2. An individual shall be considered an independent expert for purposes of this Section where the 
individual: 


a) is a person of standing and may be relied upon to exercise independent judgment and conduct 
themselves in a professional manner; 


b) has at least six years of relevant experience in dealing with corporate income tax matters; 


c) has sufficient expertise in international taxation and/or financial accounting matters; 
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d) does not work for or on behalf of any government and was not in such a situation at any time 
during the previous twelve months, irrespective of whether the individual is/was on 
secondment to a regional tax organisation or an international organisation during this time (for 
purposes of this subparagraph, a person who has accepted an appointment as a member of 
a determination panel or dispute resolution panel provided for under this Convention, as an 
arbitrator in a proceeding pursuant to Part VI of the Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base Erosion and Profit Shifting or pursuant to the 
provisions of any other bilateral or multilateral agreement or domestic law provision providing 
for the arbitration or resolution of unresolved issues in a mutual agreement procedure case, 
shall not be considered based on such appointment to work or have worked for or on behalf 
of any government); 


e) does not provide tax advisory services that are not limited tax advisory services or provide 
such services on behalf of any enterprise or firm and did not provide such services at any 
time during the previous twelve months; and 


f) does not work for or on behalf of a regional tax organisation or international organisation that 
is not specified in the list below, which may be revised by an agreement of the Conference of 
the Parties as appropriate: 


i) Organisation for Economic Cooperation and Development (OECD); 


ii) United Nations (UN); 


iii) World Bank Group (WBG); 


iv) International Monetary Fund (IMF); 


v) African Tax Administration Forum (ATAF); 


vi) Inter-American Center of Tax Administrations (CIAT); and 


vii) Asian Development Bank (ADB). 


For purposes of this paragraph, “limited tax advisory services” refers to tax advisory services where the 
annual income earned by an individual from such services provided during the current year is less than 30 
per cent of the individual’s total annual income, including income from employment, contractual services, 
pensions or other retirement benefits. 


3. An individual shall be considered a government official for purposes of this Section where the 
individual: 


a) is a person of standing and may be relied upon to conduct themselves in a professional 
manner; 


b) presently works for or on behalf of a function in the government of a Jurisdiction, not being 
the tax audit and examination function in its tax administration, has at least three years of 
relevant experience in working in the field of international taxation or transfer pricing and has 
at least one year of such relevant experience in working for the government of such 
Jurisdiction; 


c) has sufficient expertise in international taxation and/or financial accounting matters. 


4. A screening committee shall be established for purposes of the determination panel as follows: 
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a) Each Party may nominate one individual for consideration to be a member of the screening 
committee every five years as described in paragraph 4(b). Each nominated individual shall 
be a senior member in the government of that Party and shall provide to the Secretariat of the 
Conference of the Parties a written statement indicating that individual’s willingness to 
participate in such process and undertaking to act in an independent, impartial and 
transparent manner if selected. 


b) A Party shall submit its first nomination for consideration as a member of the screening 
committee to the Secretariat of the Conference of the Parties within 30 days of the entry into 
effect of this Convention for such Party and subsequent nominations within 30 days from a 
call nominations initiated by the Secretariat of the Conference of the Parties every five years 
from the date of constitution of the first screening committee under this paragraph. The 
Secretariat of the Conference of the Parties shall communicate these nominations to the 
Chair(s) of the Conference of the Parties as soon as possible thereafter. 


c) The Chair(s) of the Conference of the Parties shall, on each occasion when nominations are 
received from the Secretariat of the Conference of the Parties, following consultation with the 
Parties, make a proposal to all Parties for the composition of the screening committee for a 
term of five years, ensuring that: 


i) the selected members have adequate seniority and objectivity, 


ii) all geographical regions are adequately represented, 


iii) Parties most likely to be affected by the outcomes in determination panels are 
adequately represented. 


d) Based on the proposal made by the Chair(s) of the Conference of the Parties, the composition 
of the screening committee shall be decided by the Parties by consensus, for a term of five 
years from this decision. Where consensus is not possible within 30 days from the reference 
of the proposal to the Parties, the composition shall be decided by a two-thirds majority of the 
Parties. 


5. The Secretariat of the Conference of the Parties shall coordinate the random selection of the 
individual members of the determination panel and/or the Chair under this Section either by drawing lots 
or by using a recognised algorithm and shall ensure that pure randomisation is maintained in this process 
to ensure neutrality. The Secretariat of the Conference of the Parties shall inform all selected independent 
experts and government officials of their selection as soon as possible thereafter. 


6. Within 30 days from being informed by the Secretariat of the Conference of the Parties of their 
selection, the selected independent experts shall inform the Secretariat of the Conference of the Parties 
whether they are willing to participate in the Panel and conflicted to act in a Panel under paragraph 12(b). 
Where independent experts are willing to participate in the Panel and not conflicted to act in a Panel under 
paragraph 12(b), they shall along with this information provide to the Secretariat of the Conference of the 
Parties a signed statement attesting that they are not conflicted under paragraph 12(b) at the time of 
accepting appointment, that they undertake to remain not conflicted under paragraph 12(b) throughout the 
proceeding as well as for three years following the relevant proceeding and that they will act with objectivity, 
independence and impartiality. The Secretariat of the Conference of the Parties shall share this signed 
statement with all listed parties (for determination panels arising from scope certainty reviews or follow-up 
scope certainty reviews) or affected parties (for all other determination panels) as soon as possible 
following receipt. 


7. An independent expert selected at random from the standing pool shall be replaced at random from 
the standing pool where:  


a) such individual is not willing to act in a determination panel as communicated to the 
Secretariat of the Conference of the Parties under paragraph 6. 
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b) such individual is conflicted to act in a determination panel under paragraph 12(b) as 
communicated to the Secretariat of the Conference of the Parties under paragraph 6 or where 
a listed party (for determination panels arising from scope certainty reviews or follow-up scope 
certainty reviews) or an affected party (for all other determination panels) can establish that 
such individual is conflicted to act in a determination panel under paragraph 12(b) to the 
satisfaction of the screening committee within 30 days of the communication of the signed 
statement provided for under paragraph 6 to that listed party or affected party. 


c) such individual was nominated to the standing pool by a Party that nominated another 
individual who has already been randomly selected to the same determination panel. 


d) such individual is, at the time of selection, actively participating in three other determination 
panels. 


8. An individual shall not act as an independent expert or government official in a determination panel 
where such individual is a national of a Party (other than that of the lead tax administration) that does not 
maintain diplomatic relations with another Party with respect to which one of the alternative outcomes 
being considered by the determination panel under Article 27 results in: 


a) a change in the allocation of Amount A Profit or the obligation to provide relief with respect to 
a portion of the Amount A relief amount under this Convention only for that other Party; or  


b) a change in the allocation of Amount A Profit or the obligation to provide relief with respect to 
a portion of the Amount A relief amount under this Convention of the lower of 5 per cent or 
EUR 10 million for that other Party, 


Where such an individual is selected at random from the standing pool as an independent expert for a 
determination panel, the Party that nominated the individual to the standing pool shall be allowed to 
nominate another individual who is not a national of the first mentioned Party, who would act as an 
independent expert in the determination panel if the screening committee agrees by consensus, or failing 
consensus within 30 days from reference to the screening committee, by consensus-minus-one, that a 
nominated individual is an independent expert as defined under paragraph 2 and that the nominated 
individual is suitable for the role. Where such an individual is selected as a government official for a 
determination panel, this individual would be replaced by another government official falling under the 
respective category that expressed interest in that determination panel, subject to the rules provided in 
Article 28 where there are no additional affected parties in the category. 


9. The Secretariat of the Conference of the Parties shall provide written confirmation to each selected 
independent expert and government official of their selection as soon as possible after the receipt of the 
signed statement provided for under paragraph 6, and subject to replacement if required as under 
paragraph 7. Each independent expert and government official shall return a signed copy of that 
confirmation to the Secretariat of the Conference of the Parties within 15 days of its receipt. The 
determination panel shall be considered established on the date when the last of these signed copies is 
received by the Secretariat of the Conference of the Parties. 


10. The fees payable to the independent experts in a Determination panel shall be addressed as follows:  


a) The fees payable to the independent experts appointed to the determination panel under this 
Section shall be EUR 1 000 per person per day. The expenses of the independent experts 
appointed to the determination panel under this Section shall be reimbursed in accordance 
with a standard schedule to be agreed by the Conference of the Parties and until such a 
schedule is agreed, in accordance with the average of the usual amount reimbursed to 
members of the staff of the Competent Authorities of the listed parties (for determination 
panels arising from scope certainty reviews or follow-up scope certainty reviews) or affected 
parties (for all other determination panels).  
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b) Each independent expert appointed to the determination panel under this Section shall be 
compensated for no more than seven days of work in total, unless it is agreed by consensus 
among listed parties (for determination panels arising from scope certainty reviews or follow-
up scope certainty reviews) or affected parties (for all other determination panels) prior to this 
deadline that additional days are required.  


c) If the relevant group concerned by a determination panel is of the view that an independent 
expert did not act in line with their obligations under this Section and with respect to 
confidentiality of information shared by such relevant group under this Convention in such 
determination panel, the coordinating entity of the relevant group may file a complaint to the 
lead tax administration within 60 days of a determination panel decision. If more than two-
thirds majority of the listed parties (for determination panels arising from scope certainty 
reviews or follow-up scope certainty reviews) or affected parties (for all other determination 
panels) are of the view that the complaint has merit following consideration, no fee shall be 
payable and no expenses shall be reimbursed to such independent expert under this Section. 


d) government officials in the determination panel shall serve in their official capacity and shall 
not be entitled to fees in addition to the remuneration they receive from their Governments 
and shall be reimbursed only for expenses in accordance with the rules generally applicable 
to a member of the staff of the relevant Competent Authority. 


11. Independent experts chosen for a determination panel under this Section shall agree in writing, prior 
to the disclosure to them of any information relating to the determination panel proceeding, to treat such 
information consistently with the confidentiality and nondisclosure obligations described in the provisions 
of this Convention related to exchange of information and administrative assistance and under the 
applicable laws of all listed parties (for determination panels arising from scope certainty reviews or follow-
up scope certainty reviews) or affected parties (for all other determination panels). 


12. If a listed party (for determination panels arising from scope certainty reviews or follow-up scope 
certainty reviews) or an affected party (for all other determination panels) is of the view that an independent 
expert concerned by a determination panel did not act in line with their obligations under this Section and 
with respect to confidentiality of information shared by such relevant group under this Convention in such 
determination panel prior to conclusion of proceedings, they may file a complaint to the lead tax 
administration at any time during the process. If more than a simple majority of the listed parties (for 
determination panels arising from scope certainty reviews or follow-up scope certainty reviews) or affected 
parties (for all other determination panels) do not object within 30 days of the complaint, the independent 
expert in question selected from the standing pool shall be replaced with another independent expert 
selected at random from the standing pool, respectively. 


13. The total cost of fees and expenses payable to independent experts shall be met by: 


a) tax certainty user fees paid under Article 22 or 23; and 


b) contributions by Parties, in proportion to the cost sharing allocation key. 


14. For purposes of paragraph 13, the cost sharing allocation key for a year shall be based on the 
following percentage of the average Gross Domestic Product of a Party for the five immediately preceding 
calendar years: 


a) for a Party that is a high income Jurisdiction, 100 per cent; 


b) for a Party that is an upper-middle income Jurisdiction, 75 per cent; 


c) for a Party that is a lower-middle income Jurisdiction, 50 per cent; and 


d) for a Party that is a low income Jurisdiction, 40 per cent. 
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The income level of a Party for purposes of subparagraphs (a) through (d) is based on the classification 
by the World Bank by reference to gross national income per capita calculated using the World Bank Atlas 
method, published most recently prior to the first day of the relevant year.  


15. For purposes of this Section: 


a) a “relevant group” is the Group that made the application in respect of which the determination 
was made that one or more issues would be submitted to a determination panel following the 
conduct of a review; 


b) an individual is conflicted to act in a determination panel involving a relevant group where, at 
the time of appointment: 


i) the individual or a Family Member is or was an employee, contractor, partner or 
member of the relevant group or any of its Entities, in the previous five years, or 
continues to derive benefits of any kind from such engagements or relationships that 
existed in any prior Period;  


ii) the individual or a Family Member is or was a significant investor in the relevant group 
or any of its Entities, in the previous two years, or continues to derive benefits of any 
kind from such investments that existed in any prior Period; 


iii) the individual or a Family Member has or had significant business dealings with the 
relevant group or any of its Entities, in the previous five years, or continues to derive 
benefits of any kind from such transactions or activities in any prior Period; 


iv) the individual, directly or as part of or on behalf of an enterprise or firm, is or was 
personally involved in providing, or supervising the provision of, tax, advisory, 
consulting, accounting or audit services to the relevant group or any of its Entities in 
the previous five years;  


v) the individual, directly or as part of or on behalf of an enterprise or firm, is or was 
personally involved in providing, or supervising the provision of, tax, advisory, 
consulting, accounting or audit services to the relevant group or any of its Entities with 
respect to an arrangement or transaction being considered by the determination panel; 
or 


vi) the individual or a Family Member holds or held a funded academic position in the 
previous five years, or continues to derive benefits of any kind from such engagements 
or relationships that existed in any prior Period; 


c) the term “funded academic position” means an academic position directly funded by a 
Covered Group or a Covered Group’s authorised representative or advisor. This term shall 
not include  an academic position that is indirectly funded through amounts provided to an 
educational institution by a Covered Group or its authorised representatives or advisors but 
not intended to fund the specific position, nor academic positions funded with income 
generated by a shareholding or another equity interest in the Covered Group held by an 
educational institution; 


d) the term “significant investor” means an individual who, individually or through an Entity 
owned or controlled by the individual, owns rights to more than 5 per cent of the profits, capital, 
reserves, or voting rights of any Entity of the relevant group or holds capital having present 
value, determined on the basis of assets or cash flow, in excess of EUR 50 000 in the Entities 
of the relevant group individually or in aggregate; 
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e) the term “significant business dealings” means a business transaction or a series of 
transactions that, during any one Period, exceed the lesser of EUR 15 000 or 1 per cent of a 
Covered Group’s total operating expenses; 


f) the term “consensus-minus-one” means consensus among all members concerned except 
for one member. 


 


Section 4 – Definitions 


For the purpose of applying Article 32(e)(iii), relevant supporting documentation includes documentation 
confirming that the Group has or is likely to have Adjusted Revenues in the Party above the applicable 
nexus in accordance with Article 8, which may include but is not limited to: 


a) in cases where the assertion relates to revenues from finished goods, online intermediation 
of tangible goods, or intangible property related to finished goods: evidence of expenditure on 
finished goods delivered in the location of the Party, customs documentation, value added tax 
or sales tax documentation demonstrating the delivery of the goods in the location of the 
Party, or tax documentation relating to the activities and revenue of the Group’s independent 
distributor earned in the location of the Party;  


b) in cases where the assertion relates to revenues from components, other services, or 
intangible property not described in subparagraph (a), (c) or (e): projected revenue based on 
the relevant allocation key, though this shall only be taken as sufficient to demonstrate a 
reasonable basis that the Group has Adjusted Revenues that meet the applicable nexus in 
accordance with Article 8 in a Party if, based on information contained in its Amount A Tax 
Return and Common Documentation Package, the Group is using the allocation key for the 
purpose of sourcing revenues; 


c) in cases where the assertion relates to revenues from physical services (location-specific 
services, non-online advertising services, online intermediation of location-specific services, 
transport services, intangible property supporting such physical services), or intangible 
property related to such services: tax documentation, or business licensing information or 
regulatory information demonstrating the performance of the physical service in the 
Jurisdiction of the Party; 


d) in cases where the assertion relates to revenues from digital businesses (online advertising 
services, user data, digital content that is not a component, online intermediation of digital 
content or services that are not location-specific services) or customer reward programs: 
evidence of expenditure by business customers on advertising or purchase of user data 
targeted at end users located in the Party, or quantitative evidence of consumer purchasing 
habits of consumers located in the Party related to the digital business; 


e) in cases where the assertion relates to revenues from digital content, other services, or 
intangible property related to such services: evidence of expenditure or transactions 
monitored through foreign exchange controls made by business customers in the location of 
the Party; 


f) in cases where the assertion relates to revenues from resellers of digital content or other 
services: evidence of expenditure on the service used in or by a user located in the location 
of the Party, or projected revenue based on the relevant allocation key, though this shall only 
be taken as sufficient to demonstrate a reasonable basis that the Group has Adjusted 
Revenues that meet the applicable nexus in accordance with Article 8 in a Party if, based on 
information contained in its Amount A Tax Return and Common Documentation Package , 
the Group is using the allocation key for the purpose of sourcing revenues; 
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g) in cases where the assertion relates to revenues from immovable property: legal, regulatory 
or physical evidence of the location of the immovable property in the Party;  


h) in cases where the assertion relates to revenues from government grants: evidence of the 
contribution of the Party to government grants; or 


i) in cases relating to the initial revenue sourcing transition phase: information as per the sub-
categories above, or projected revenue based on the relevant allocation key. Projected 
revenue based on the relevant allocation key shall only be taken as sufficient to demonstrate 
a reasonable basis that the Group has Adjusted Revenues that meet the applicable nexus in 
accordance with Article 8 in a Party if, based on information contained in its Amount A Tax 
Return and Common Documentation Package, the Group is using the relevant allocation key 
for the purpose of sourcing revenues. 
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ANNEX G – SUPPLEMENTARY PROVISIONS FOR SECTION 3 OF PART V 


 


Section 1 – Statement of Information and Terms of Reference 


1. Within 30 days of a request for a dispute resolution panel pursuant to Article 35(1), both MAP 
competent authorities shall agree a brief statement of information to be used to evaluate whether a 
candidate to be a dispute resolution panel member satisfies the eligibility requirements identified in Section 
3. The statement of information will identify the Entities of the Covered Group directly affected by the case 
and contain a general description of the related issues to be resolved in the case. The MAP competent 
authority, or a dispute resolution panel member selected by the MAP competent authority, may disclose 
the statement of information, if the confidentiality of the information is protected and such disclosure is 
permitted by the law of the relevant covered jurisdiction, to a candidate to be a dispute resolution panel 
member to check whether that candidate satisfies the eligibility requirements identified in Section 3. 


2.  For purposes of Article 35: 


a) The MAP competent authorities shall agree “terms of reference” for the case within 60 days 
of a request for a dispute resolution panel pursuant to Article 35(1). The terms of reference 
shall include: 


i) a description of the relevant business activities of the Covered Group;  


ii) a description of the related issues in dispute in the case;  


iii) a description of the matters to be considered for the resolution of the case, including 
identification of all matters in the case previously agreed between the MAP competent 
authorities; and 


iv) a description of the final position taken by each MAP competent authority in the 
discussion of the unresolved matters that prevent mutual agreement by the MAP 
competent authorities. 


The MAP competent authorities may also provide logistical or procedural information in the terms 
of reference.  


b) The terms of reference shall be communicated to the Chair on the date of his or her 
appointment, or as soon thereafter as possible.  


c) If the terms of reference have not been agreed by the date for submission of the proposed 
resolutions and supporting position papers provided in Section 5, both MAP competent 
authorities shall send to each other and to the Chair their most recent written proposals for 
the terms of reference at the same time they submit their proposed resolutions and position 
papers to the Chair. All the matters identified as unresolved in each of these proposals for the 
terms of reference shall be treated as unresolved for purposes of the subsequent 
proceedings. Where these written proposals reflect a disagreement regarding whether an 
unresolved issue is a related issue, the dispute resolution panel shall resolve that 
disagreement, as provided in Article 35(1)(b). 
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Section 2 – Competent Authority Agreement on Mode of Application 


The MAP competent authorities of the covered jurisdictions may by mutual agreement settle the mode of 
application of the provisions contained in Article 35 and Annex G. 


  


Section 3 – Appointment of Dispute Resolution Panel Members 


Except to the extent that the MAP competent authorities of the covered jurisdictions mutually agree on 
different rules, the following provisions shall apply for purposes of Article 35 and Annex G: 


a) The dispute resolution panel shall consist of five individual panel members. 


b) Within 60 days of the request for a dispute resolution panel pursuant to Article 35(1), each 
MAP competent authority shall appoint: 


i) one panel member from the staff of that MAP competent authority; and 


ii) one panel member chosen from the list of independent experts nominated by it under 
Section 3(g). 


The four dispute resolution panel members appointed pursuant to this subparagraph shall, within 
30 days of the latest of their appointments, appoint a Chair from the persons on the lists of 
independent experts nominated by both MAP competent authorities under subparagraph (g) who 
have indicated their willingness to serve as Chair. Failing agreement between the four members, 
the two dispute resolution panel members appointed pursuant to subdivision (ii) shall, within 60 
days of the latest of their appointments, appoint a Chair from the persons on the lists of 
independent experts nominated by both MAP competent authorities under subparagraph (g) who 
have indicated their willingness to serve as Chair. The Chair shall not be a national or resident of 
either covered jurisdiction. 


c) A member of the dispute resolution panel will be considered to have been appointed when a 
letter confirming that appointment and signed by both the panel member and the person or 
persons who have the power to appoint that panel member has been communicated to both 
MAP competent authorities. 


d) In the event that the MAP competent authority of a covered jurisdiction fails to appoint any 
member of the dispute resolution panel within the time period specified in subparagraph (b):  


i) in the case of an appointment pursuant to subparagraph (b)(i), the dispute resolution 
panel shall proceed with neither a panel member from the staff of that MAP competent 
authority nor the panel member appointed by that MAP competent authority pursuant 
to subparagraph (b)(ii); and 


ii) in the case of an appointment pursuant to subparagraph (b)(ii), the MAP competent 
authority of the other covered jurisdiction shall appoint a panel member at random from 
individuals on the list of independent experts nominated by the first-mentioned MAP 
competent authority under subparagraph (g). The MAP competent authority of the other 
covered jurisdiction shall make that appointment within 30 days of the deadline 
provided in subparagraph (b)(ii). 


e) If the panel members appointed pursuant to subparagraph (b) fail to appoint the Chair within 
the time period specified therein, the MAP competent authorities shall appoint the Chair at 
random from the persons on the lists of independent experts nominated by both MAP 
competent authorities under subparagraph (g) who have indicated their willingness to serve 
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as the Chair of a dispute resolution panel and who are not nationals or residents of either 
covered jurisdiction. The MAP competent authorities shall make that appointment within 30 
days of the deadline provided subparagraph (b) for the appointment of the Chair. 


f) Each independent expert appointed to the dispute resolution panel pursuant to subparagraph 
(b)(ii) and the Chair must meet all of the following conditions at the time of appointment:  


i) They must fulfil the requirements provided in subparagraph (g). 


ii) They must not be conflicted to act on a dispute resolution panel involving the Covered 
Group. For these purposes, an individual is conflicted to act on a dispute resolution 
panel involving the Covered Group where, at the time of appointment: 


A) the individual or a Family Member is or was an employee, contractor partner or 
member of the Covered Group or any of its Entities, in the previous five years, 
or continues to derive benefits of any kind from such engagements or 
relationships that existed in any prior Period;  


B) the individual or a Family Member is or was a significant investor in the Covered 
Group or any of its Entities, in the previous two years, or continues to derive 
benefits of any kind from such investments that existed in any prior Period;  


C) the individual or a Family Member has or had significant business dealings with 
any Entity of the Covered Group in the previous five years or continues to derive 
benefits of any kind from such transactions or activities in any prior Period;  


D) the individual, directly or as part of or on behalf of an enterprise or firm, is or was 
personally involved in providing, or supervising the provision of, tax, advisory, 
consulting, accounting or audit services to the Covered Group or any of its 
Entities in the previous five years; 


E) the individual, directly or as part of or on behalf of an enterprise or firm, is or was 
personally involved in providing, or supervising the provision of, tax, advisory, 
consulting, accounting or audit services with respect to an arrangement or 
transaction at issue in the mutual agreement procedure case concerned by the 
request made under Article 35(1); or 


F) the individual or a Family Member holds or held a funded academic position in 
the previous five years, or continues to derive benefits of any kind from such 
engagements or relationships that existed in any prior Period. 


iii) They undertake to maintain impartiality and independence throughout the proceedings, 
and to avoid any conduct for a reasonable time thereafter that may damage the 
appearance of impartiality and independence of the dispute resolution panel with 
respect to the proceedings.   


Each panel member shall execute a written certification to the effect of the provisions of this 
subparagraph. The panel members shall undertake to promptly disclose to both MAP 
competent authorities, in writing, any new facts or circumstances that arise during or 
subsequent to the panel proceedings that might give rise to doubts with respect to their 
impartiality or independence.  


g) Before the date on which a request pursuant to Article 35(1) may first be made, the MAP 
competent authorities of the two covered jurisdictions shall each nominate five individuals to 
separate lists of independent experts used to constitute dispute resolution panels pursuant to 
this Section with respect to the covered tax agreement. Except to the extent that the MAP 
competent authorities of the covered jurisdictions have mutually agreed on different eligibility 
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criteria concerning independent experts to be nominated under this paragraph, these 
independent experts shall be individuals who: 


i) may be relied upon to exercise independent judgment and conduct themselves in a 
professional manner;  


ii) have at least six years of experience in dealing with international corporate income tax 
matters and/or transfer pricing; and 


iii) do not work for or on behalf of any government and were not in such a situation at any 
time during the previous twelve months, irrespective of whether the individual is/was 
on secondment to a regional tax organisation or an international organisation during 
this time (for purposes of this Section, an individual who has accepted an appointment 
as a member of any other panel provided for under this Convention, or as an arbitrator 
in a proceeding pursuant to Part VI of the Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base Erosion and Profit Shifting, or pursuant to 
the provisions of any other bilateral or multilateral agreement or domestic law provision 
providing for the arbitration or resolution of unresolved issues in a mutual agreement 
procedure case, will not be considered based on such appointment to work or have 
worked for or on behalf of any government);  


h) Each MAP competent authority shall confirm with each person it nominates pursuant to 
subparagraph (g) that person’s willingness to serve as a member of a dispute resolution 
panel, including (in cases where the independent expert is neither a national nor resident of 
either covered jurisdiction) whether that person would be willing to serve as Chair. At least 
one independent expert nominated by each MAP competent authority shall not be a national 
or resident of either covered jurisdiction and shall be willing to serve as Chair. Each MAP 
competent authority shall inform the other MAP competent authority of the independent 
experts so nominated. A MAP competent authority shall be entitled to object to a person so 
nominated by the other MAP competent authority only where that person does not meet the 
requirements provided in subparagraph (g) and shall provide a justification with any such 
objection. Each MAP competent authority may change the persons so nominated and shall 
notify the other MAP competent authority without delay when it wishes to do so. 


i) In the event that a MAP competent authority has failed to nominate any individuals to that 
MAP competent authority’s list of independent experts under subparagraph (g) by the 
deadline provided in that paragraph, or where none of the individuals nominated by a MAP 
competent authority to its list of independent experts meets the requirements of subparagraph 
(f) or is otherwise available to act as a member of a dispute resolution panel in a particular 
case, the group of individuals nominated by the covered jurisdiction of that MAP competent 
authority to the standing pool comprising independent experts established for purposes of 
Amount A determination panels under this Section shall be deemed to have been nominated 
by that MAP competent authority under subparagraph (f) or (g). Where no individuals have 
been nominated by the covered jurisdiction of that MAP competent authority to the standing 
pool or where none of the individuals nominated by a covered jurisdiction to this standing pool 
is eligible to act as an independent expert under this Section, all individuals in the standing 
pool under this Annex other than those nominated by the covered jurisdiction of the other 
MAP competent authority shall be deemed to have been nominated by that MAP competent 
authority under subparagraph (f) or (g). In circumstances where this subparagraph applies, 
the references in Article 35 and in this Section to the lists of independent experts provided in 
subparagraph (g) shall, where relevant, be understood as revised under this subparagraph 
(i). 


j) The procedures provided in this Section shall apply with the necessary adaptations if for any 
reason it is necessary to replace a dispute resolution panel member after the dispute 
resolution panel process has begun. In such circumstances, the MAP competent authorities 
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shall also agree on necessary adaptations, as appropriate, to the deadlines provided in 
Section 5. 


k) For purposes of this Section: 


i) the term “significant investor” means an individual who, individually or through an Entity 
owned or controlled by the individual, owns rights to more than 5 per cent of the profits, 
capital, reserves, or voting rights of any Entity of the Covered Group, or who holds 
capital having present value, determined on the basis of assets or cash flow, in excess 
of EUR 50 000 in the Entities of the Covered Group individually or in aggregate; 


ii) the term “significant business dealings” means a business transaction or a series of 
transactions that, during any one Period, exceed the lesser of EUR 15 000 or 1 per 
cent of a Covered Group’s total operating expenses; 


iii) the term “funded academic position” means academic position directly funded by a 
Covered Group or a Covered Group’s authorised representatives or advisors. This term 
shall not include an academic position that is indirectly funded through amounts 
provided to an educational institution by a Covered Group or its authorised 
representatives or advisors but not intended to fund the specific position, nor academic 
positions funded with income generated by a shareholding or another equity interest in 
the Covered Group held by an educational institution. 


 


Section 4 – Communication of Information and Confidentiality of Dispute Resolution Panel 


Proceedings 


1. Solely for purposes of the application:  


a) of the provisions of Article 35; and  


b) of the provisions of covered tax agreements, this Convention, and the domestic laws of the 
covered jurisdictions related to the exchange of information, confidentiality, and administrative 
assistance,  


members of the dispute resolution panel and a maximum of three staff per member (and prospective 
dispute resolution panel members to be appointed pursuant to Section 3(b)(ii) solely to the extent 
necessary to verify their ability to fulfil the requirements of dispute resolution panel members) shall 
be considered to be persons or authorities to whom information may be disclosed under the 
aforementioned provisions related to the exchange of information, confidentiality and administrative 
assistance. Information received by the dispute resolution panel or prospective dispute resolution 
panel members and information that the MAP competent authorities receive from the dispute 
resolution panel shall be considered information that is exchanged under the provisions of the 
relevant agreement related to the exchange of information and administrative assistance.  


2. The MAP competent authorities of the covered jurisdictions shall ensure that prospective dispute 
resolution panel members from the list of independent experts nominated under Section 3(g) agree in 
writing, prior to the disclosure to them of any information relating to the dispute resolution panel proceeding, 
to treat such information consistently with the confidentiality and nondisclosure obligations described in 
the provisions of the relevant agreement related to exchange of information and administrative assistance 
and under the applicable laws of the covered jurisdictions. The MAP competent authorities of the covered 
jurisdictions shall ensure that members of the dispute resolution panel from the list of independent experts 
nominated under Section 3(g) and their staff agree in writing, prior to their acting in a dispute resolution 
panel proceeding, to treat any information relating to the dispute resolution panel proceeding consistently 
with the confidentiality and nondisclosure obligations described in the provisions of the relevant agreement 
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related to exchange of information and administrative assistance and under the applicable laws of the 
covered jurisdictions. In the event that a member of a dispute resolution panel or a prospective dispute 
resolution panel member breaches this agreement, the MAP competent authorities shall by mutual 
agreement determine the consequences of that breach on the dispute resolution panel proceeding, which 
shall apply in addition to the consequences with respect to the dispute resolution panel member (or 
prospective dispute resolution panel member) provided under the applicable domestic laws of the covered 
jurisdictions. 


3. Prior to the beginning of a dispute resolution panel proceeding, the MAP competent authorities of 
the covered jurisdictions shall ensure that the member of a Covered Group that presented the case, any 
other Entity of the Covered Group directly affected by the case, and their authorised representatives or 
advisors agree in writing not to disclose to any other person any information received during the course of 
the dispute resolution panel proceeding from either MAP competent authority or the dispute resolution 
panel other than the determination of the panel where that disclosure is required under the laws of any 
Jurisdiction. The mutual agreement procedure under the covered tax agreement, or under Article 33, as 
well as the dispute resolution panel proceeding under Article 35, with respect to the case shall terminate 
if, at any time after a request for a dispute resolution panel has been made and before the dispute resolution 
panel has delivered its decision to the MAP competent authorities of the covered jurisdictions, the member 
of a Covered Group that presented the case, any other Entity of the Covered Group directly affected by 
the case, or one of its authorised representatives or advisors breaches that agreement. Where such a 
breach occurs subsequent to the dispute resolution panel’s delivery of its decision to the MAP competent 
authorities of the covered jurisdictions, the MAP competent authorities shall by mutual agreement 
determine the consequences of the breach with respect to the dispute resolution panel proceeding. 


 


Section 5 – Dispute Resolution Panel Process 


Except to the extent that the MAP competent authorities of the covered jurisdictions mutually agree on 
different rules, the following rules shall apply with respect to a dispute resolution panel proceeding pursuant 
to Article 35: 


a) After a case is submitted to a dispute resolution panel, the MAP competent authority of each 
covered jurisdiction shall submit to the Chair, within 60 days of the appointment of the Chair, 
a proposed resolution, not to exceed five pages in total, which addresses all unresolved 
related issue(s) in the case (taking into account all agreements previously reached in that 
case between the MAP competent authorities of the covered jurisdictions). The MAP 
competent authorities shall at the same time submit to the Chair portions of the request for 
mutual agreement procedure submitted by the Covered Group that are relevant to the 
unresolved related issues. The proposed resolution shall be limited to a disposition of specific 
monetary amounts for each adjustment or similar issue in the case. In a case in which the 
MAP competent authorities of the covered jurisdictions have been unable to reach agreement 
on:  


i) whether an issue with respect to which the member of a Covered Group presented a 
case to the MAP competent authorities of the covered jurisdictions pursuant to the 
mutual agreement procedure provisions of a covered tax agreement, or Article 33 is a 
related issue; or 


ii) an issue regarding the conditions for application of a provision of a covered tax 
agreement, such as whether a permanent establishment exists,  


(hereinafter referred to as “threshold questions”), the MAP competent authorities may submit 
alternative proposed resolutions with respect to issues the determination of which is 
contingent on resolution of such threshold questions. The Chair shall provide a copy of the 
proposed resolutions to both MAP competent authorities as soon as possible following the 
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date of receipt of the latest of the proposed resolutions. Where the provisions of subparagraph  
(h) apply, however, the Chair shall provide copies of the proposed resolutions to both MAP 
competent authorities at the end of the seven-day period provided in subparagraph (h), or 
inform both MAP competent authorities at that time if the MAP competent authority that was 
provided additional time to submit a proposed resolution did not do so. 


b) The MAP competent authority of each covered jurisdiction may also submit to the Chair, by 
the date on which the proposed resolution is due, a supporting position paper, not to exceed 
30 pages plus annexes, for consideration by the dispute resolution panel. The Chair shall 
provide a copy of the supporting position papers to both MAP competent authorities as soon 
as possible following the date of receipt of the latest of the supporting position papers. Where 
the provisions of subparagraph (h) apply, however, the Chair shall provide copies of the 
supporting position papers to both MAP competent authorities at the end of the seven-day 
period provided in subparagraph (h), or inform both MAP competent authorities at that time if 
the MAP competent authority that was provided additional time to submit a supporting position 
paper did not do so. 


c) Each MAP competent authority may also submit to the Chair, within 60 days of the date on 
which the proposed resolution and supporting position paper were due, a reply submission, 
not to exceed ten pages plus annexes, with respect to the proposed resolution and supporting 
position paper submitted by the other MAP competent authority. The Chair shall provide a 
copy of any reply submissions to both MAP competent authorities as soon as possible 
following the earlier of the date on which the reply submissions were due and the date of 
receipt of the latest of the reply submissions. In circumstances where a MAP competent 
authority has not submitted a proposed resolution within the additional seven-day period 
provided in subparagraph (h), the other MAP competent authority shall consider the relevant 
MAP competent authority’s position described in the terms of reference pursuant to Section 
1(2)(a)(iv) as that MAP competent authority’s proposed resolution for purposes of any reply 
submission. 


d) Any annex to a supporting position paper or reply submission which does not reflect publicly 
available information must be a document previously made available for the MAP competent 
authorities of both covered jurisdictions to use in discussion of the mutual agreement 
procedure case. Any factual information used in a supporting position paper or reply 
submission which does not reflect publicly available information must be contained in a 
document previously made available for both MAP competent authorities to use in discussion 
of the mutual agreement procedure case.  


e) In the materials submitted by the MAP competent authority of a covered jurisdiction to a 
dispute resolution panel, a MAP competent authority shall only be permitted to refer to a 
proposal for resolution previously made by either MAP competent authority during discussion 
of the mutual agreement procedure case if that proposal is submitted to the dispute resolution 
panel for consideration as a proposed resolution or if that position is described in the terms of 
reference pursuant to Section 1(2)(a)(iv).  


f) Within 60 days after the deadline for the receipt of the proposed resolutions from both MAP 
competent authorities, the dispute resolution panel may ask the MAP competent authorities 
in writing for additional factual information. Any request for additional information shall be 
addressed by the Chair to both MAP competent authorities. Such additional information may 
be submitted to the dispute resolution panel only at its request. The dispute resolution panel 
shall establish a deadline for responding to the request. The dispute resolution panel shall not 
request additional information from the member of a Covered Group that presented the case 
or any other Entity of that Covered Group. 


i) The dispute resolution panel may only request information that consists of, or is 
reflected in, existing documentation and may not request additional information not 
previously available or considered for purposes of the MAP competent authority 
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discussion of the mutual agreement procedure case. The dispute resolution panel may 
not request new or additional analyses from the MAP competent authorities. The MAP 
competent authorities shall consult with each other to determine how to respond to the 
dispute resolution panel’s request and shall mutually agree on the form and content of 
the response. 


ii) Where the MAP competent authorities disagree with respect to the form or content of 
the response, the MAP competent authorities shall, by the deadline established by the 
dispute resolution panel, provide the Chair with a joint response that reflects items with 
respect to which the MAP competent authorities agree and that identifies those items 
with respect to which the MAP competent authorities disagree. By that deadline, each 
MAP competent authority shall also provide the Chair and the other MAP competent 
authority with a supplementary response that addresses only those items with respect 
to which the MAP competent authorities disagree. These supplementary responses 
shall not contain any new or additional analyses in support of a MAP competent 
authority’s proposed resolution.  


g) The dispute resolution panel shall select as its decision one of the proposed resolutions for 
the case submitted by the MAP competent authorities with respect to each related issue and 
any threshold questions, and shall not include a rationale or any other explanation of the 
decision. The dispute resolution panel decision shall be adopted by a simple majority of the 
panel members.  


h) In the event that the MAP competent authority of a covered jurisdiction does not submit a 
proposed resolution and/or a supporting position paper to the Chair within the time periods 
provided in subparagraph (a) or (b), the Chair shall notify both MAP competent authorities. 
The MAP competent authority that did not submit a proposed resolution and/or a supporting 
position paper shall be provided seven additional days to submit a proposed resolution and/or 
a supporting position paper to the Chair. Where the relevant MAP competent authority does 
not submit a proposed resolution within this seven-day period, the dispute resolution panel 
shall consider the relevant MAP competent authority’s position described in the terms of 
reference pursuant to Section 1(2)(a)(iv) as that MAP competent authority’s proposed 
resolution. 


i) The Chair shall deliver the dispute resolution panel decision in writing to the MAP competent 
authorities of the covered jurisdictions within 180 days of the appointment of the Chair. Within 
100 days after the receipt of the decision, the MAP competent authority of the covered 
jurisdiction of residence of the member of a Covered Group that requested the dispute 
resolution panel shall communicate in writing to that member of a Covered Group the 
proposed MAP competent authority resolution of the case that reflects the outcome of the 
dispute resolution panel decision. That member of a Covered Group shall provide written 
confirmation that it and all other Entities of the Covered Group directly affected by the case 
accept the proposed MAP competent authority resolution within 30 days of such 
communication. The failure of the member of a Covered Group that requested the dispute 
resolution panel to indicate the acceptance of the proposed MAP competent authority 
resolution by all Entities of the Covered Group directly affected by the case within 30 days 
shall be considered a rejection of the proposed MAP competent authority resolution.  


j) The dispute resolution panel decision shall have no precedential value. This subparagraph 
shall apply notwithstanding any MAP competent authority agreement that a dispute resolution 
panel will use an alternative form of decision-making.  


k) In the event that the Chair considers that the dispute resolution panel will be unable to deliver 
its decision to the MAP competent authorities of the covered jurisdictions by the deadline 
provided in subparagraph (i), the Chair shall notify both MAP competent authorities as soon 
as possible, informing them of the reasons for delay. The MAP competent authorities may 
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mutually agree to provide the dispute resolution panel with additional time to reach a decision 
or to any other appropriate measures to facilitate the panel’s decision. 


l) To the extent needed, the dispute resolution panel may propose any additional procedures 
necessary for the conduct of its business, provided that the procedures are not inconsistent 
with Article 35 or any other procedural rules agreed between both MAP competent authorities. 
Any such additional procedures shall remain subject to the approval, by mutual agreement, 
of the MAP competent authorities. The Chair shall provide a written copy of any proposed 
additional procedures to the MAP competent authorities. 


  


Section 6 – Costs of Dispute Resolution Panel Proceedings  


1. In a dispute resolution panel proceeding under Article 35: 


a) except to the extent that the MAP competent authorities of the covered jurisdictions mutually 
agree on different rules:  


i) each covered jurisdiction shall bear the costs related to the participation of its MAP 
competent authority appointed under Section 3(b)(i) in the dispute resolution panel 
proceedings (including any costs related to the presentation and preparation of its 
position and any travel costs); 


ii) each covered jurisdiction shall bear the fees and expenses of the members of the 
dispute resolution panel appointed by that covered jurisdiction’s MAP competent 
authority under Section 3(b)(ii), or appointed at random on behalf of that MAP 
competent authority as a result of that MAP competent authority’s failure to appoint 
those dispute resolution panel members under Section 3(d)(ii), together with those 
dispute resolution panel members’ travel, telecommunication and secretarial costs, as 
determined under paragraph 2; 


iii) the remuneration of the Chair of the dispute resolution panel appointed under Section 
3 and the Chair’s travel, telecommunication and secretarial costs, as determined under 
paragraph 2, shall be borne by the covered jurisdictions in equal shares; 


iv) other costs related to any meeting of the dispute resolution panel shall be borne by the 
covered jurisdiction that hosts that meeting or, where that meeting takes place in a third 
jurisdiction, shall be borne by the covered jurisdictions in equal shares; and 


v) any other costs related to expenses that both MAP competent authorities have agreed 
to incur shall be borne by the covered jurisdictions in equal shares; 


b) the MAP competent authorities of the covered jurisdictions may in particular mutually agree 
that the member of a Covered Group that requested the dispute resolution panel shall bear 
the costs related to a dispute resolution panel proceeding in appropriate circumstances, 
including where: 


i) a final decision of the courts of one of the covered jurisdictions holds that the dispute 
resolution panel decision is invalid in the circumstances described in Article 35(2)(b)(ii) 
and that decision is motivated, in whole or in part, by the conduct of an Entity of the 
Covered Group directly affected by the case; or 


ii) an Entity of the Covered Group directly affected by the case or one of its authorised 
representatives or advisors breaches the confidentiality agreement provided in Section 
4(3); 
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c) notwithstanding subparagraph (a), the member of a Covered Group that requested the 
dispute resolution panel shall bear costs amounting to half of the sum of the costs indicated 
in subparagraph (a)(ii) and (iii) or a total amount of EUR 15 000, whichever is lower, where 
an Entity of the Covered Group directly affected by the case does not accept, or is considered 
not to accept, the proposed MAP competent authority resolution concerning the case that 
reflects the outcome of the dispute resolution panel decision as under Article 35(2)(b)(i).  


2. Unless the MAP competent authorities of the covered jurisdictions mutually agree on different rules:  


a) The fees of the members of the dispute resolution panel appointed pursuant to Section 3(b)(ii) 
or (d)(ii) and the Chair shall be set with reference to a schedule of fees to be mutually agreed 
and periodically updated, as appropriate, by the MAP competent authorities of the covered 
jurisdictions. In the absence of such a MAP competent authority mutual agreement, such fees 
shall be set at EUR 1 000 per person per day. Members of the dispute resolution panel 
appointed pursuant to Section 3(b)(i) shall serve in their official capacity and shall not be 
entitled to fees in addition to the remuneration they receive as a member of the staff of the 
relevant MAP competent authority. 


b) The expenses of the members of the dispute resolution panel appointed pursuant to Section 
3(b)(ii) or (d)(ii) and the Chair shall be reimbursed in accordance with the average of the usual 
amount reimbursed to members of the staff of the MAP competent authorities of the covered 
jurisdictions concerned. Members of the dispute resolution panel appointed pursuant to 
Section 3(b)(i) shall serve in their official capacity and shall be reimbursed for expenses in 
accordance with the rules generally applicable to a member of the staff of the relevant MAP 
competent authority. 


c) Each member of the dispute resolution panel appointed pursuant to Section 3(b)(ii) or (d)(ii) 
and the Chair shall be compensated for no more than three days of preparation, for two 
meeting days and, if an in-person meeting of the dispute resolution panel is required, for travel 
days. If the dispute resolution panel considers that it requires additional time to properly 
consider the case, the Chair shall contact the MAP competent authorities to request additional 
time. The MAP competent authorities shall by mutual agreement determine the response to 
such a request. 


3. The MAP competent authorities of all covered jurisdictions shall mutually agree on an appropriate 
multilateral framework to fund the costs of Parties that are low-capacity developing countries related to 
dispute resolution panel proceedings, including under the elective binding dispute resolution panel 
mechanism provided in Article 36. Such an agreement shall be concluded before the date on which 
unresolved related issues in a mutual agreement procedure case are first eligible to be submitted to a 
dispute resolution panel under Article 35 or 36 and may be modified from time to time thereafter. 
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ANNEX H – REVIEW PROCESS AND EARLY CLARIFICATION ON DIGITAL 


SERVICES TAXES AND RELEVANT SIMILAR MEASURES 


 


1. A Party (the “requesting Party”) may submit a written request to the Depositary to convene a meeting 
of the Conference of the Parties in order to determine whether a measure (the “concerned measure”) of a 
Party (the "enacting Party") is a digital services tax or relevant similar measure as described under Article 
39(2). The concerned measure must either be: 


a) a measure that is in force in or being considered by the enacting Party, if the requesting Party 
is the enacting Party; or 


b) a measure that is in force in the enacting Party, if the requesting Party is not the enacting 
Party. 


2. The Depositary shall notify the Parties within one month of receiving a request described in 
paragraph 1. 


3. The Conference of the Parties shall endeavour to reach a decision with respect to the concerned 
measure within one year from the date on which the Depositary notifies the Parties as described in 
paragraph 2, following the process and timeline described in paragraphs 4 through 9, unless the 
Conference of the Parties agrees to a different timeline. The Depositary shall promptly issue a public notice 
of this decision. 


4. Within four months from the date on which the request is notified to the Parties under paragraph 2, 
the enacting Party shall submit a self-assessment regarding the concerned measure to the Depositary (the 
“self-assessment”).  


5. The Depositary shall convene a meeting of the Conference of the Parties in accordance with 
paragraph 1 within two months from the date of reception of the self-assessment under paragraph 4. 


6. Decisions of the Conference of the Parties under paragraph 1 shall be made by consensus, 
disregarding for that purpose the enacting Party and, in the case of a measure described in paragraph 
1(b), also the requesting Party.  


7. If the consensus described in paragraph 6 is not reached, then, if requested by the requesting Party, 
or, in the case of a measure described in paragraph 1(a), by a Party that considers the concerned measure 
to be a digital services tax or relevant similar measure: 


a) the Conference of the Parties shall establish an ad hoc advisory panel composed as 
described in paragraph 8 within one month from the date of the meeting of the Conference of 
the Parties convened under paragraph 5; 


b) the ad hoc advisory panel shall examine the concerned measure and submit an analysis and 
a recommendation, supported by a simple majority of its members, to the Conference of the 
Parties for consideration no more than three months after its establishment. 


8. The composition of the ad hoc advisory panel described in paragraph 7 should ensure adequate 
geographical representation and adequate representation of various levels of development, and shall 
include: 


a) the enacting Party;  
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b) in the case of a concerned measure described in paragraph 1(a), a Party that expressed the 
view, at the meeting convened pursuant to paragraph 1, that the concerned measure is a 
digital services tax or relevant similar measure, or in the case of a concerned measure 
described in paragraph 1(b), the requesting Party; and 


c) five other members to be designated from among the other Parties and adopted by consensus 
on the basis of a proposal by the Chair of the Conference of the Parties. 


9. Where paragraph 7 applies, within two months from the date on which the ad hoc advisory panel 
submits its analysis and recommendation as described in paragraph 7(b), the Depositary shall convene a 
meeting of the Conference of the Parties. The recommendation shall be deemed to be adopted at that 
meeting, unless the opposite determination is adopted by a simple majority of the Parties.  


10. Where the Conference of the Parties determines pursuant to paragraph 6 or 9, as applicable, that a 
concerned measure is a digital services tax or relevant similar measure as described in Article 39(2), Article 
39(1) applies with respect to the concerned measure: 


a) for any Period that begins on or after the date of the decision by the Conference of the Parties, 
in the case of:  


i) a concerned measure that was already in effect on the date indicated in Article 41(1); 
or 


ii) a concerned measure that does not, or would not if adopted, enter into effect until at 
least one year after the date on which the request was received by the Depositary; and  


b) for any relevant Period that begins on or after three calendar years preceding the date of the 
decision by the Conference of the Parties, in all other cases.  


In a case to which subparagraph (b) applies, however, a decision of the Conference of the Parties pursuant 
to paragraphs 6 through 9 may also include a determination, taking into account the impact of the measure 
and other relevant facts and circumstances, that Article 39(1) applies with respect to the concerned 
measure only for Periods that begin on or after the date of the decision by the Conference of the Parties. 


When Article 39(1) applies for a Period preceding the date of the decision by the Conference of the Parties, 
a Party that has provided relief from double taxation in respect of that Period pursuant to Article 13 may 
recover the relief provided to a relief entity in that Party in relation to the proportion of eliminated Amount 
A Profit.  


11. The review process described in paragraphs 1 through 9 will also apply for determining whether a 
measure imposed by a subnational entity of a Party is a subnational digital services tax or relevant similar 
measure. 


12. A “subnational entity” means any municipal, regional, or federated state or district of a Party that 
exercises autonomy in legislating any tax measures for a specified area. 


13. A “subnational digital services tax or relevant similar measure” means any tax imposed by a 
subnational entity that: 


a) would meet all of the criteria of Article 39(2) if it were imposed by a Party; and 


b) is not described in Article 39(3). 


14. Where the Conference of the Parties decides that a measure imposed by a subnational entity is a 
subnational digital services tax or relevant similar measure:  
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a) the Party in which the subnational entity is located shall submit to the Conference of the 
Parties within six months from the date that the Conference of the Parties made its 
determination a report describing in detail its efforts to achieve the removal of the measure; 
and 


b) the Conference of the Parties shall publish its decision under paragraph 6 or 9 accompanied 
by the report submitted by the abovementioned Party under subparagraph (a) within one 
month from the date that the report is received by the Depositary. 
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ANNEX I – POINTS ATTRIBUTED TO JURISDICTIONS FOR PURPOSES OF 


CERTAIN PROVISIONS 


 


For purposes of Article 43 (Review Process to Lower the Adjusted Revenues Threshold), Article 48 (Entry 
into Force) and Article 51 (Termination), the Jurisdictions listed below are assigned the following number 
of points: 


Table 2. Annex I – Points Attributed to Jurisdictions for Purposes of Certain Provisions 


Jurisdiction Points 


Belgium 9 


Canada 6 


China (People’s Republic of) 94 


Denmark 4 


France 56 


Germany 45 


Hong Kong (China) 88 


India 15 


Ireland 21 


Japan 47 


Korea 11 


Mexico 2 


Netherlands 15 


Saudi Arabia 2 


Spain 15 


Switzerland 34 


United Kingdom 49 


United States 486 


Other Jurisdictions 0 
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Preface 


Digitalisation and globalisation have transformed the global economy: spurring innovation, improving 


access to capital, goods and services, boosting more inclusive and sustainable growth and enhancing well-


being. At the same time, the breadth and speed of these changes have created challenges in many areas, 


including taxation. One of these challenges has been the ability of large multinational groups to leverage 


the benefits of globalisation to structure their global operations in a way that allows them to shift profit and 


achieve effective tax rates on some or all of their income that are much lower than those paid by small or 


medium sized businesses or workers that do not have access to the same structuring opportunities. These 


developments have also put pressure on countries to lower their corporate income tax rates and/or offer 


incentives to compete for capital and investment, creating a collective action problem that has led to the 


so-called race to the bottom. And this comes at a time, where budgets in many countries around the world 


are already stretched in the wake of the public spending to address covid and the challenges raised by 


higher energy and interest costs.  


Building on the BEPS Actions, the global minimum tax was developed by the Inclusive Framework to 


address these remaining challenges. The rules ensure that large multinational enterprises pay a minimum 


level of tax on their income in each jurisdiction where they operate, thereby reducing the incentive for profit 


shifting and placing a floor under tax competition, bringing an end to the race to the bottom on corporate 


tax rates. Inclusive Framework members have achieved this outcome through agreement on a co-


ordinated rule set that imposes a minimum level of taxation on multinationals without giving rise to double 


taxation. 


While the rules of the global minimum tax are necessarily rather technical, there is also a need for a higher 


level, straight-forward entry point into the overall design and operation of the rules as well as a starting 


point for considering implementation options. This is what the Implementation Handbook is intended to 


provide. It has been prepared for use by tax policy officials, administration officials and other stakeholders 


to give them an overall understanding of the rules and their expected impact.  


I would like to thank the Indian Presidency of the G20 for inviting the Secretariat to prepare this Handbook. 


It supports the extensive work the Secretariat is already doing, in collaboration with other international 


organisations and institutional partners, to facilitate implementation of the global minimum tax. I hope that 


users will find it a valuable tool as they engage with stakeholders and consider moving forward on the 


global minimum tax. 


 


 


Manal Corwin 


Director, Centre for Tax Policy and Administration  
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Introduction 


1. In October 2021, over 135 jurisdictions joined a two-pillar solution to reform the international 


taxation rules and ensure that multinational enterprises pay a fair share of tax wherever they operate and 


generate profits.1 The global minimum tax, together with the Subject to Tax Rule (STTR) constitute the 


second pillar of the Two-Pillar Solution for addressing the tax challenges arising from the globalisation and 


digitalisation of the economy.2 The STTR is a treaty-based rule that allows source jurisdictions to ”tax back” 


where certain defined categories of cross-border intra-group covered income are subject to nominal 


corporate income tax rates below 9%.3 The global minimum tax, which is the focus of this Implementation 


Handbook, is based on the Global Anti-Base Erosion (GloBE) Model Rules that a jurisdiction can introduce 


to impose a top-up tax on the low-taxed income of in-scope taxpayers up to 15%.  


2. The GloBE rules introduced in domestic law are designed to work together with those of other 


jurisdictions to create a co-ordinated and comprehensive system of minimum taxation that ensures large 


multinational enterprise groups (MNE Groups) pay a minimum level of tax on their income in respect of 


every jurisdiction where they operate. These rules require in-scope Groups to calculate their income, and 


the taxes on that income, on a jurisdictional basis. Where this calculation results in an effective tax rate 


(ETR) that is below 15%, the rules require the MNE Group to pay a top-up tax that will bring the total 


amount of tax on the MNE Group’s excess profits in that low-tax jurisdiction up to the 15% rate.  


3. This top-up tax is either collected by the low-tax jurisdiction itself, under a so called Qualified 


Domestic Minimum Top-up Tax (QDMTT), or, where no QDMTT applies, by another implementing 


jurisdiction through the imposition of either: 


a. an Income Inclusion Rule (IIR) which imposes top-up tax on a parent entity in respect of the low-


taxed income of a constituent entity; or  


b. a UTPR which denies deductions or requires an equivalent adjustment in a subsidiary jurisdiction 


in order to produce an equivalent incremental increase on the taxes paid by the MNE Group. 


4. The GloBE Model Rules set out the detailed terms of the global minimum tax. They are 


complemented by a Commentary and Administrative Guidance that is incorporated into the Commentary 


from time to time.4 The GloBE rules are drafted in the form of a legislative template which an implementing 


jurisdiction can introduce into domestic law. The rules define the MNE Groups within the scope of the rules 


and the methodology to be applied in calculating their jurisdictional ETR and any resulting top-up taxes. 


The rules are designed to accommodate a diverse range of MNE Groups and different tax systems, 


 
1 https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-


from-the-digitalisation-of-the-economy-july-2023.htm. 


2 https://doi.org/10.1787/782bac33-en.  


3 https://doi.org/10.1787/9afd6856-en. 


4 https://doi.org/10.1787/1e0e9cd8-en, www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-


rules-pillar-two.pdf.   



https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.htm

https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.htm

https://doi.org/10.1787/782bac33-en

https://doi.org/10.1787/9afd6856-en

https://doi.org/10.1787/1e0e9cd8-en

http://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two.pdf

http://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two.pdf
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including different tax consolidation, income allocation and entity classification rules that may not be 


equally relevant for all jurisdictions. The core provisions of the rules are supplemented with more detailed 


rules that address the treatment of particular structures, transactions and tax regimes, where again the 


relevance of these aspects will depend on the circumstances of an implementing jurisdiction.  


5. The GloBE rules operate as a common approach. This means that members of the 


Inclusive Framework on BEPS (Inclusive Framework) have decided that it is not necessary for jurisdictions 


to adopt the GloBE rules but have agreed, that if a jurisdiction chooses to do so, it must implement them 


in a way that is consistent with the outcomes provided under the GloBE rules including the agreed rule 


order. Consistent domestic implementation of parallel rules will result in transparent and predictable 


outcomes across jurisdictions, with resulting benefits for taxpayers and tax administrations alike. As 


jurisdictions move forward with the implementation, they will ensure that their domestic rules are 


implemented and administered in line with the common approach by providing mutual assistance and 


reviewing each other’s implementation of the GloBE rules.  


6. Since the approval and public release of the GloBE Model Rules by the Inclusive Framework, 


many jurisdictions have taken steps towards the implementation of these rules into their domestic law, with 


the global minimum tax starting to apply from the beginning of 2024 with the introduction of the IIRs. Many 


jurisdictions have also announced plans to introduce QDMTT. The UTPR is not expected to take effect 


before 2025.5  


7. The purpose of this Implementation Handbook is to supplement the GloBE rules. It is not intended 


as additional detailed guidance material but rather seeks to present the core elements of the rules in a 


manner that provides a high-level entry point into the overall design and operation of the rules. It has been 


prepared for use by tax policy officials, administration officials and other stakeholders to give them an 


overall understanding of the GloBE rules and their expected impact. It is limited to the GloBE rules and 


does not address the STTR.  


8. The Implementation Handbook is divided into two chapters:  


• The first chapter provides an overview of the global minimum tax. It provides a starting point for 


the reader to obtain a broad understanding of the scope, design and operation of the rules. This 


overview is drafted in plain language, with a view of making the content of the GloBE rules as 


accessible as possible.  


• The second chapter sets out the considerations to be taken into account in assessing 


implementation options.  


9. The publication of this Implementation Handbook responds to the request from the Indian G20 


Presidency and was prepared for their Finance Ministers and Central Bank Governors meeting in October 


2023. The Implementation Handbook may undergo occasional updates. The Implementation Handbook 


supplements a variety of other resources and programmes that have been developed to assist jurisdictions 


with the implementation of the GloBE rules as summarised below: 


• In October 2022 the OECD issued a report on the Tax Incentives and the Global Minimum 


Corporate Tax.6 Other international organisations have issued analysis and guidance to countries 


seeking to implement the GloBE rules, including the International Monetary Fund,7 the World Bank 


 
5 However, under the Transitional UTPR Safe Harbour, the UTPR shall not apply before 2026 in respect of the Ultimate 


Parent Entity (UPE) jurisdiction if it has a corporate income tax rate of at least 20%.  


6 https://doi.org/10.1787/25d30b96-en.     


7 https://www.imf.org/-/media/Files/Publications/PP/2023/English/PPEA2023001.ashx.  



https://doi.org/10.1787/25d30b96-en

https://www.imf.org/-/media/Files/Publications/PP/2023/English/PPEA2023001.ashx
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Group8 and the International Institute for Sustainable Development.9 The Platform for Collaboration 


on Tax (PCT), a space where the IMF, OECD, UN and WBG come together to share plans and 


engage on collaborative projects, has committed to update the Toolkit on tax incentives10 first 


published in 2015, to reflect the impact of Pillar Two on developing countries. The African Tax 


Administration Forum (ATAF) has also made a key contribution including guidance on the 


implementation of a Domestic Minimum Top-Up Tax. Their publication sets out Suggested 


Approaches to Drafting Domestic Minimum Top Up Tax Legislation,11 a toolkit to assist African and 


other developing countries in enacting a domestic top up tax. 


• As part of its global relations programme, the OECD is continuing to expand the range of learning 


formats and tools addressing aspects of the Two-Pillar Solution. This includes a series of 


webinars12 on different aspects of the rules, e-learning modules13 and live Q&A sessions.14 This 


material is available on a dedicated GloBE e-learning module that has been made available to tax 


administrations and policy officials on the Knowledge Sharing Platform.  


• The Forum of Tax Administration15 Capacity Building Network launched a ‘Knowledge Sharing 


Network’16 on implementation of the Two-Pillar Solution. The aim of the Knowledge Sharing 


Network (KSN) is to facilitate ‘quick answers to quick questions’, and high-level conversations 


between different tax administrations about how they have approached particular administrative 


issues relating to the implementation of both Pillars, focussing initially on issues related to the 


GloBE rules.  


• Targeted support to countries is being integrated into existing OECD bilateral programmes on 


BEPS. This includes ad hoc technical or informational sessions as well as building in material on 


the global minimum tax into induction programmes and other training events. In 2022, the Inclusive 


Framework Secretariat established a series of pilot programmes aimed at helping developing 


countries proactively consider their policy choices. Nine developing countries are participating: 


Egypt, Georgia, Jamaica, Peru, Malaysia, Namibia, Nigeria, Senegal and Thailand. The insights 


gained from the pilot programmes will be fed into ongoing support to be provided to a broader set 


of Inclusive Framework members in the future. This work, coupled with the more formal training 


and guidance discussed above, is useful where countries are in the process of understanding the 


rules.  


• In addition, Tax Inspectors Without Borders (TIWB) has agreed to support developing countries’ 


efforts to implement the global minimum tax. TIWB is a joint initiative of the OECD and the United 


Nations Development Programme (UNDP) supporting countries in building tax audit capacity. 


TIWB Programmes complement the broader efforts of the international community to strengthen 


co-operation on tax matters and contribute to the domestic resource mobilisation efforts of 


 
8ohttps://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05e3


ed.pdf.  


9 https://www.iisd.org/system/files/2023-06/guide-developing-countries-adapt-global-minimum-tax-final_0.pdf. 


10 https://www.tax-platform.org/sites/pct/files/publications/100756-Tax-incentives-Main-report-options-PUBLIC_0.pdf. 


11 https://events.ataftax.org/index.php?page=documents&func=view&document_id=207.  


12 https://www.oecd.org/tax/tax-global/training-two-pillar-solution.htm.  


13 https://www.oecd.org/tax/tax-global/self-paced-training.htm.  


14 https://www.oecd.org/ctp/tax-global/global-relations-calendar-of-events.htm.  


15 https://www.oecd.org/tax/forum-on-tax-administration/.  


16ohttps://www.oecd.org/tax/administration/oecd-forum-on-tax-administration-launches-peer-to-peer-support-for-


developing-countries-on-the-implementation-of-the-two-pillar-solution.htm.  



https://www.oecd.org/ctp/tax-global/global-relations-calendar-of-events.htm

https://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05e3ed.pdf

https://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05e3ed.pdf

https://www.iisd.org/system/files/2023-06/guide-developing-countries-adapt-global-minimum-tax-final_0.pdf

https://www.tax-platform.org/sites/pct/files/publications/100756-Tax-incentives-Main-report-options-PUBLIC_0.pdf

https://events.ataftax.org/index.php?page=documents&func=view&document_id=207

https://www.oecd.org/tax/tax-global/training-two-pillar-solution.htm

https://www.oecd.org/tax/tax-global/self-paced-training.htm

https://www.oecd.org/ctp/tax-global/global-relations-calendar-of-events.htm

https://www.oecd.org/tax/forum-on-tax-administration/

https://www.oecd.org/tax/administration/oecd-forum-on-tax-administration-launches-peer-to-peer-support-for-developing-countries-on-the-implementation-of-the-two-pillar-solution.htm

https://www.oecd.org/tax/administration/oecd-forum-on-tax-administration-launches-peer-to-peer-support-for-developing-countries-on-the-implementation-of-the-two-pillar-solution.htm
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developing countries. This support will include analysing the impact of the GloBE rules as well as 


drafting guidance, law and regulations to implement the global minimum tax into domestic law. 


Once the rules are introduced TIWB could provide further assistance in conducting risk assessment 


and helping with the administration of the rules in practice. 
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10. The GloBE rules apply to internationally operating MNE groups with annual revenues at or above 


EUR 750 million.17 Restricting the global minimum tax to large international operating MNE Groups above 


the EUR 750 million threshold strikes a balance between preserving the overall impact and revenue 


benefits of the global minimum tax, while minimising compliance and administration costs. The revenue 


threshold used for determining the scope of the global minimum tax is broadly equivalent to that used for 


Country-by-Country Reporting (CbCR) under BEPS Action 13. This also means that tax policy makers can 


use CbCR filings as a starting point for assessing the potential impact of the GloBE rules in their jurisdiction.  


11. If an MNE Group is within the scope of the rules, it must calculate its effective ETR to determine 


whether it is at, below or above the minimum rate of 15%. This ETR calculation is done on a jurisdictional 


basis. The starting point for this calculation is the financial accounts of each local constituent entity of the 


MNE Group which are used in the preparation of the MNE Group’s consolidated financial statements. The 


use of consolidated financial accounting systems and standards simplifies compliance for MNE Groups by 


building on existing systems and improves administration by leveraging existing financial statement audit 


processes and ensures that the standard used in preparing the accounts is the same across all 


jurisdictions. While the starting point for the calculation of income is the financial accounts, certain 


adjustments are then made to better align the income or loss of the local constituent entity with the local 


tax base and to ensure a correct allocation of income between jurisdictions. Financial accounts also serve 


as a starting point for quantifying the taxes incurred on the income derived in each jurisdiction.  


12. Together, the adjusted income and taxes are used to calculate the effective tax rate (ETR) of a 


Group in that jurisdiction. Where this calculation results in an ETR that is below 15%, the MNE Group is 


required to pay a top-up tax, to bring the total amount of tax in that low-tax jurisdiction up to the 15% rate. 


The top-up tax is only computed in relation to the low-tax income of a jurisdiction after applying a 


“substance-based income exclusion”. The policy rationale behind the exclusion, which uses payroll and 


tangible assets as indicators of substantive activities, is to exclude from the GloBE rules a fixed return from 


the substantive activities that an MNE Group undertakes within a jurisdiction. Excluding a fixed return from 


substantive activities focuses global minimum tax on “excess income”, such as intangible-related income, 


which is more susceptible to BEPS risks.  


13. The resulting top-up tax is collected under three types of provisions: the QDMTT, the IIR and the 


UTPR. These provisions are applied in accordance with an agreed rule order that is embedded in the 


design of the GloBE rules and operates as follows: 


a. The low-tax income is first subject to tax in the local jurisdiction. As a starting point, the 


additional tax payable may be collected through the imposition of a QDMTT which allows the 


jurisdiction where the low-tax profits have arisen to impose an additional amount of tax on the MNE 


Group’s excess profits in order to bring the ETR on those profits up to the 15% minimum rate. 


b. Secondary taxing rights are allocated to the parent jurisdiction. If the low-tax jurisdiction does 


not have a QDMTT, the obligation to pay the top-up tax will generally be imposed on the Ultimate 


 
17 An implementing jurisdiction may choose to apply the IIR, UTPR and the QDMTT also to purely domestic Groups 


and the QDMTT to Groups with a lower revenue than EUR 750 million.  


1 Overview of the GloBE rules 
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Parent Entity (UPE) of the MNE Group under a Qualified IIR. If the UPE is located in a jurisdiction 


that has not implemented a Qualified IIR, then the GloBE rules generally provide that the top-up 


tax will be levied on the next highest entity in the ownership chain that is located in a jurisdiction 


with a Qualified IIR.  


c. As a back-up to the IIR, residual taxing rights are allocated to other implementing 


jurisdictions. Where the IIR cannot be applied to a jurisdiction’s low-tax income, the top-up tax is 


collected by all jurisdictions that have implemented a UTPR, often referred as the Under Taxed 


Profits Rule. The total amount of top-up tax as calculated under the GloBE rules is allocated among 


jurisdictions by reference to a substance-based allocation key. On such an allocated part, each 


jurisdiction collects the top-up tax by applying the UTPR as a denial of deduction under its existing 


corporate income tax, or through an equivalent mechanism.  


14. The GloBE rules therefore preserve the local jurisdiction’s primary taxing rights over its own 


income. As a starting point, any covered taxes levied by the local jurisdiction on the domestic income of its 


taxpayers is taken into account in calculating the MNE Group’s jurisdictional ETR. Furthermore, the 


GloBE rules also provide the local jurisdiction with an additional mechanism for protecting its domestic tax 


base through the implementation of the QDMTT. The QDMTT allows the jurisdiction to apply a top-up tax 


to the local excess profits of the MNE Group where those profits are subject to an overall ETR that is below 


15%. The imposition of this additional tax will not alter the overall after-tax cost of the investment for the 


MNE Group because the MNE Group would simply have been subject to the same tax liability in another 


jurisdiction pursuant to an IIR or UTPR. 


1.1. Structure of the GloBE Model Rules 


15. The GloBE Model Rules serve as a template that can be used as a basis for domestic legislation 


either by incorporating them directly or by reference into domestic law. The rules are divided into 10 


chapters. Chapters 1-5 (and the definitions set out in Chapter 10) contain the core provisions of the rules 


that define the MNE Groups within scope, the mechanism for calculating the ETR and any resulting top-


up tax liability. These core provisions are fundamental to understanding how the rules work and in 


identifying instances where top-up tax may arise.  


16. The remainder of the topics covered in Chapters 6-9 of the GloBE Model Rules are more technical 


or administrative in nature. Chapter 6 deals with adjustments that need to be made in respect of mergers 


and acquisitions and certain corporate structures. Chapter 7 deals with the application of the rules to certain 


non-standard corporate tax regimes. Chapter 8 sets out the return and filing obligations and Chapter 9 


provides for transitional relief for MNE Groups entering the global minimum tax. While it is important that 


a jurisdiction implementing these rules understands how the provisions in Chapters 6-9 work, a detailed 


appreciation of these rules is not essential in order to assess the likely overall impact of the GloBE rules. 


Accordingly, this Implementation Handbook only summarises the core provisions. 
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1.2. Core provisions (Chapters 1-5) 


17. The core provisions setting out the scope and operation of the rules are set out in Chapters 1-5 of 


the GloBE Model Rules. These provisions include all the basic steps that an MNE Group must go through 


in order to calculate its top-up tax liability. These steps can be illustrated as follows and are explained in 


further detail below. 


Figure 1.1. Core provisions of the GloBE rules 


 


 


• Identify Groups within scope


Step 1 – Determine whether the MNE Group is within 
scope


• Identify the location of each Constituent Entity within the Group and allocate the 
income to these Constituent Entities


Step 2 – Allocate income of Constituent Entities on a 
Jurisdictional Basis 


• Determine GloBE Income of each Constituent Entity 


Step 3 – Calculate the GloBE Income


• Determine taxes attributable to GloBE Income of a Constituent Entity 


Step 4 – Determine Adjusted Covered taxes


• Calculate the Effective Tax Rate for all Constituent Entities located in the same 
jurisdiction and determine resulting Top-up Tax


Step 5 – Compute the Effective Tax Rate and calculate 
the Top-up Tax


• Impose Top-up Tax under QDMTT, IIR or UTPR in accordance with agreed rule 
order and allocation mechanisms


Step 6 – Charge the Top-up Tax under QDMTT, IIR or 
UTPR
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1.3. Explanation of core provisions 


1.3.1. Step 1 – Determine whether the MNE Group is within scope 


18. The GloBE rules only apply to internationally operating groups with consolidated revenues that 


meet the revenue threshold of EUR 750 million. The Inclusive Framework chose to limit the application of 


the GloBE rules to international groups with revenues at or above EUR 750 million in order to limit the 


compliance costs associated with the introduction of the global minimum tax while maximising its 


effectiveness, given that, at this threshold level, the rules still capture a very large part of overall corporate 


profits.18 At a more granular level, the determination of in-scope Groups can be done following the three 


steps illustrated in the diagram below. 


Figure 1.2. Determination of MNE Groups within scope 


 


 


MNE Group test 


19. The first step is to determine whether the Constituent Entity is a member of an internationally 


operating group. Two entities will generally be treated as a member of the same Group where they are 


both under the common control of a UPE that is (or would be) required to include those entities in its 


consolidated financial statements. A Group will be internationally operating when it has entities or 


operations in more than one jurisdiction (i.e. an MNE Group). The use of the accounting consolidation test 


to define the scope of a Group follows the approach taken in CbCR. A consolidation test provides a 


relatively stable and consistent standard that leverages existing accounting practices as an easy way of 


determining when a Group, and which entities of that Group, are in scope.  


 
18 The OECD estimates that approximately 90% of corporate revenues are controlled by MNE Groups that exceed the  


EUR 750 million threshold. 


• Determine whether the Group has entities or permanent establishments in more 
than one jurisdiction


Step 1 – Determine whether the Group is internationally 
active


• Determine if the MNE Group has global revenues at or above EUR 750 million by 
following the four year test


Step 2 – Determine whether the MNE Group passes the 
revenue threshold


• Identify any excluded entities to exclude them from the application of the rules, but 
do not exclude their revenue from the revenue threshold calculation


Step 3 – Identify excluded entities  
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20. The requirement to be a member of a Group means that the GloBE rules cannot apply to 


standalone entities that do not consolidate with any other entity. Importantly, however, the GloBE rules 


also apply to an internationally operating entity that has a Permanent Establishment (PE) in another 


jurisdiction as the main entity. Without this rule a large domestic entity might seek to establish branches 


rather than subsidiaries in a foreign jurisdiction simply to avoid being caught by the rules.  


Revenue threshold test 


21. The MNE Group must also meet the revenue threshold before the GloBE rules apply. The revenue 


threshold applies to the revenue that is reported in the Consolidated Financial Statements of the MNE 


Group and the threshold amount is the same as the one used for CbCR (EUR 750 million). However, unlike 


CbCR which is based on an annual calculation, the revenue threshold for the global minimum tax is based 


on a four-year test. This test is intended to provide for more stable and predictable outcomes, in particular 


for MNE Groups with annual revenues close to the threshold. It looks at whether the MNE Group has 


EUR 750 million or more of revenue in two of the four fiscal years immediately preceding the fiscal year 


being tested. The consolidated revenue for the current year is not factored in the four-year calculation. 


This ensures that an MNE Group knows, at or soon after the beginning of the tested fiscal year whether it 


will be in scope of the GloBE rules in that year. The four-year test is illustrated in the example below.  


Figure 1.3. Example: Revenue threshold test 


 


22. As shown in Figure 1.3., the revenue threshold test looks to the previous four years when 


assessing whether an MNE Group is within scope. In this instance, the consolidated revenues were above 


the threshold of EUR 750 million in two out of four prior years, i.e. in 2021 and in 2023. Even though the 


MNE Group did not have more than EUR 750 million of consolidated revenues in all years, it meets the 


threshold test. The consolidated revenues in the Relevant Fiscal Year are not taken into account in 


applying the test, so that the MNE Group will be able to determine whether it is in scope at the beginning 


of the Relevant Fiscal Year.  
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Excluded Entities 


23. An MNE Group is made up of entities that are required to consolidate their financial accounts, and 


those entities are generally the ones that are subject to the GloBE rules. Certain entities, such as 


governmental organisations and investment funds, are not required to consolidate for financial reporting 


purposes and will therefore not be within the scope of the GloBE rules. In some cases, however, these 


entities may be required to consolidate with their controlled subsidiaries under the applicable accounting 


standard. In order to prevent these entities from becoming subject to the GloBE rules simply due to their 


accounting treatment, the GloBE rules further provide for a specific exclusion for these entities such that 


they are not subject to the operative provisions of the GloBE rules.  


24. Therefore, the rules on Excluded Entities only deal with entities included within the consolidated 


group. There are three categories of Excluded Entities. The first category comprises entities that carry out 


activities in the public interest such as governmental and non-profit organisations and the second category 


are tax neutral investment vehicles, such as pension and investment funds. In addition, and in order to 


avoid creating distortions in the way these excluded entities are structured for corporate purposes, the 


Excluded Entity definition also extends to a third category that is made up of certain asset-holding 


companies controlled by excluded entities. While Excluded Entities are not subject to the operative 


provisions of the GloBE rules, they are still members of an MNE Group and therefore their revenue is taken 


into account for purposes of assessing whether the MNE Group meets the revenue threshold of EUR 750 


million. This ensures consistency with the threshold for reporting under CbCR and avoids requiring 


additional rules to address the treatment of revenues attributable to transactions between the Excluded 


Entity and the rest of the Group (including possible anti-avoidance rules to protect against fragmentation).  


1.3.2. Step 2 – Allocate income of Constituent Entities on a jurisdictional basis  


25. Once it has been identified that an MNE Group is within scope of the GloBE rules, the next step is 


for the MNE Group to determine the location and income of each Constituent Entity. Each Constituent 


Entity is identified as having a location based on its local tax treatment. The starting point for calculating a 


Constituent Entity’s income is the Financial Accounting Net Income or Loss (often abbreviated as FANIL) 


as shown in the financial accounts that are used to prepare the MNE Group’s consolidated financial 


statements. Where a Constituent Entity is tax transparent for local tax purposes then a portion of its income 


may be treated as flowing through a group entity, in line with how it is treated for tax purposes. A breakdown 


of the steps that an MNE Group might follow to determine the FANIL and location of each Constituent 


Entity is set out below. 
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Figure 1.4. Allocation of income of Constituent Entities on a jurisdictional basis 


 


26. As noted in the figure above, the first step in allocating income on a jurisdictional basis is to identify 


the Constituent Entities within the MNE Group. Each entity within the Group will be a separate Constituent 


Entity. However, a separate Constituent Entity is also created when a PE is formed or the members of the 


Group enter into an arrangement that requires a separate set of accounts to be prepared on a net income 


basis.  


27. Each Constituent Entity is treated as having a location. This location is usually based on where 


the Constituent Entity is liable for income tax under domestic law on the basis of its residence, place of 


incorporation, or a similar factor. Certain Constituent Entities (such as entities that are treated as flow-


throughs for tax purposes) may not be liable for tax anywhere and may be treated as “Stateless Entities”.  


28. The MNE Group then determines the FANIL of each Constituent Entity. The basis for this 


determination is the financial accounts that are used for the preparation of the MNE Group’s Consolidated 


Financial Statements. However, the GloBE rules provide for a simplification in relying on acceptable or 


authorized financial accounting standard where it is not reasonably practicable to use the financial 


accounting standard used for preparation of the Consolidated Financial Statements. All these financial 


accounts, regardless under which standard they are prepared, will show the bottom-line net income or loss 


of the Constituent Entity before making any consolidation adjustments that would eliminate income or 


expense attributable to intra-group transactions. Requiring the use of the financial accounts that are used 


in preparing the Consolidated Financial Statements ensures that a single standard is used across all 


• Identify all the entities, PEs and other arrangements within the MNE Group which are 
accounted for on a net income basis


Step 1 – Identify Constituent Entities within the MNE 
Group


• Follow the legal and tax treatment of each Constituent Entity to determine its location


Step 2 – Determine the location of the Constituent 
Entities 


• Use the same accounts that are used in preparing the consolidated financial statements to 
calculate the FANIL of each CE


• Where separate financial accounts are not maintained for a PE, use local tax rules as a 
basis for determining income to be allocated to PE


Step 3 – Determine FANIL of each Constituent Entity


• Income of transparent entities is re-allocated to the owners of those transparent entities in 
proportion to their ownership and in line with local tax treatment


Step 4 – Adjust for income of transparent entities
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jurisdictions. It also results in a compliance simplification and may provide additional integrity to the rules 


if the Consolidated Financial Statements are subject to audit.  


29. Financial accounting information may not always be separately maintained in respect of the PE.


In case they are not prepared, accounts or reports will need to be prepared to compute the amount that


would have been reflected in the financial accounts. In many cases, however, separate accounts may be


maintained either for management purposes or to comply with local tax rules. Given that the GloBE rules


primarily rely on accounting information rather than management accounts or local tax information, income


or loss needs to be properly allocated between the main entity and the PE.


30. In certain cases, some or all of the income or losses of a flow through entity are recognised for


tax purposes in the hands of another Constituent Entity owner. In this case, the GloBE rules follow the


local tax treatment by treating the corresponding amount of income or loss as passing through to the


Constituent Entity owner. In this way the GloBE rules respect the entity classification rules under local law


while ensuring the correct computation of the GloBE Income or Loss, the ETR and any top-up tax.


31. The Inclusive Framework has also agreed administrative guidance and simplifications especially


for the early years so as to provide transitional relief in respect of compliance obligations, by limiting the


circumstances in which an MNE Group will be required to undertake GloBE calculations to a small number


of jurisdictions which are identified on the basis of information that is already available (e.g. CbC reports).


These design features offer flexibility with respect to use of financial accounts, currency conversion, use


of aggregated data and other elements that ensure the simplification of the rules without undermining their


effectiveness.


1.3.3. Step 3 – Calculate the GloBE Income 


32. In the third step, the GloBE Income or Loss of each Constituent Entity is determined by making 
certain adjustments to its the FANIL in order to arrive at a determination of its GloBE Income (or Loss). 
The adjustments made to convert FANIL to GloBE Income are intended to better align the tax base for the 
global minimum tax with those that are typically applied for local tax purposes. The full list of adjustments 
is set out in Article 3.2. of the Model Rules. The adjustments fall into three basic types as illustrated in the 
diagram below.


Figure 1.5. Types of adjustments to the FANIL 
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Adjustments to better align with taxable income 


33. Most of the adjustments made to FANIL are designed to adjust the Constituent Entity’s income for 


common differences between financial accounting and taxable income in order to reflect intended policy 


outcomes. Many jurisdictions, for example, exempt (or provide other relief) for intra-group dividends or 


have special rules for calculating the deduction attributable to stock-based compensation. The GloBE rules 


contain similar adjustments in order to preserve the policy choices inherent in these adjustments to taxable 


income that are common across jurisdictions (avoiding double taxation and providing a full deduction for 


employment expenses).  


Adjustments to ensure correct allocation of income between jurisdictions 


34. These adjustments address misallocation of income among entities located in different 


jurisdictions. For example, cross-border intra-group transactions must be computed at an arm’s length 


price in the computation of GloBE Income or Loss. The rationale of this adjustment is to protect the integrity 


of jurisdictional blending. Mispricing cross-border transactions between Constituent Entities distorts the 


computation of GloBE Income or Loss in both jurisdictions. With respect to intra-group financing 


arrangements, an anti-abuse provision aims to neutralise certain intra-group transactions which are 


designed to avoid potential top-up tax under the GloBE rules. 


Other policy based adjustments 


35. Under the GloBE rules, illegal payments are not allowed as an expense in the computation of the 


GloBE Income or Loss (payments of fines and penalties are allowed up to a maximum amount of EUR 


50,000). Disallowance of these expenses is part of the fight against corruption and prevents the public 


from sharing the economic burden of the expenditure through decreased tax revenues.  


1.3.4. Step 4 – Determine Adjusted Covered Taxes 


36. Once the GloBE Income or Loss for each Constituent Entity has been calculated then it is 


necessary to calculate the taxes associated with that income. Just as the starting point for calculating 


GloBE Income or Loss is the FANIL, as determined in accordance with standards used for consolidated 


financial reporting, the starting point for calculating covered taxes is the current tax expense as shown in 


those financial accounts, which includes deferred tax adjustments and the tax benefit of any losses. The 


step-by-step approach to arrive at Adjusted Covered Taxes is described in the figure below.  
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Figure 1.6. Determination of Covered Taxes 


 


Covered Taxes 


37. The starting point is the Constituent Entity’s current tax expense accrued for Financial Accounting 


Net Income or Loss in the Fiscal Year with respect to Covered Taxes as reported in the financial accounts. 


The Covered Taxes include income taxes, defined in a way to provide consistent and flexible recognition 


across a wide range of tax systems, but does not include non-income based taxes such as indirect taxes, 


payroll and property taxes. The income taxes will generally include all of the taxes imposed locally on a 


Constituent Entity’s income but may also include foreign taxes such as foreign withholding and Controlled 


Foreign Corporation (CFC) taxes or taxes imposed by the main entity jurisdiction on the income of a PE in 


another jurisdiction.  


Adjustments to Covered Taxes 


38. Building on the concept of Covered Taxes, a number of adjustments have to be made to arrive at 


Adjusted Covered Taxes. First, it is necessary to remove any taxes which are contained in the current tax 


expense, but are not Covered Taxes. These adjustments include a mechanism to take into account taxes 


of a Constituent Entity that are not recorded in the tax line of the profit and loss statement and to exclude 


taxes that are not related to GloBE Income or Loss, for instance taxes on excluded dividends or excluded 


equity gains. 


39. In addition to tax liabilities that accrue during a fiscal year, the financial accounts recognise another 


type of tax liability: a deferred tax expense. The deferred tax expense in the financial accounts is a financial 


• Identify Covered Taxes in the current tax expense and compute the amounts


Step 1 –Covered Taxes 


• Adjust the Covered Taxes to take into account taxes that are not recorded in the tax 
line of the Profit or Loss statement and exclude taxes not related to GloBE Income 
or Loss


• Address temporary differences, which arise when income or loss is recognised in a 
different year for financial accounting and tax by deferred tax accounting


• Account for tax credits (if any) depending on their categorisation


Step 2 – Adjustments to Covered Taxes


• Adjust the amounts to allocate certain cross-border taxes to the proper Constituent 
Entity


Step 3 – Cross-border allocation


• In case of post-filing adjustments, generally a ETR recalculation is required for the 
relevant Fiscal Year


Step 4 – Post-filing adjustments
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accounting adjustment that is designed to take account of differences between the recognition in the timing 


of receipts and expenses for tax and financial reporting purposes as well as the impact of the utilisation of 


tax losses. The fact that the GloBE rules take into account movements in deferred tax assets and liabilities 


recorded in the financial accounts, allows the rules to accommodate these timing differences without giving 


rise to additional top-up tax. Certain adjustments are made to the existing deferred tax accounts to protect 


the integrity of the GloBE rules. For example, the credit for deferred tax liabilities is capped at the minimum 


rate in order to prevent any excess tax sheltering unrelated income. The rules also include a recapture 


mechanism that adjusts for certain deferred tax liabilities that have not reversed (i.e. the tax has not actually 


been paid) within five years. Tax credits that are treated as a reduction in covered taxes are generally 


taken into account in the year such credits are used. On the other hand, qualified refundable tax credits, 


which must be refunded within four years, are treated as income in the year the entitlement to the credit 


accrues.  


Cross-border allocation 


40. Further adjustments are made to allocate certain cross-border taxes to the proper Constituent 


Entity, such as taxes imposed under a CFC regime, distribution taxes, withholding tax on dividends paid, 


and tax in respect of a PE, Tax Transparent Entity, or a Hybrid Entity. 


Post-filing adjustments 


41. To the extent there are changes in tax liability after filing, additions or reductions to taxes are 


identified and allocated to a particular jurisdiction and time period. Sometimes such adjustments are a 


result of an audit or a transfer pricing adjustment. In other instances, taxes accrued are not actually paid. 


As the current tax expense is based upon an accruals methodology and not applied on a “cash basis” (it 


recognises taxes before they are sent to the tax administration) there needs to be a mechanism to address 


cases where the taxes are not, in fact, paid. 


1.3.5. Step 5 – Compute the ETR and calculate the top-up tax  


Computation of the ETR 


42. The GloBE Income or Loss and Covered Taxes of each Constituent Entity located in the same 


jurisdiction are added together to compute the jurisdictional effective tax rate (ETR). However, a simplified 


methodology for calculating the ETR may be available under a safe harbour (e.g. CbCR transitional safe 


harbour). In addition, when the MNE Group has limited operations in a jurisdiction, the calculation of the 


ETR is not required. This exclusion applies for jurisdictions where an MNE Group’s revenue and income 


is below the de minimis threshold (EUR 10 million and EUR 1 million, respectively).  


Computation of the top-up tax 


43. The top-up tax percentage due is the difference between the 15% minimum rate and the ETR in 


the jurisdiction. That top-up tax percentage is then applied to the GloBE Income or Loss in the jurisdiction, 


after deducting a substance-based income exclusion. The substance-based income exclusion is calculated 


based on a percentage of the tangible assets and payroll expenses. It is the portion of the income 


exceeding the substance carveout (the excess profit) that is subject to the top-up tax which brings the MNE 


Group’s total tax on its excess profits up to the 15% rate. An illustration of the formula for calculating 


jurisdictional top-up tax is set out below. 
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Figure 1.7. Computation of the ETR and calculation of the top-up tax 


 


44. Once the top-up tax is calculated, it is allocated to each constituent entity in the low-tax jurisdiction 


which has GloBE Income for the Fiscal Year and in proportion to such income. 


1.3.6. Step 6 – Charge the Top-Up tax under the QDMTT, IIR or UTPR  


45. A liability for top-up tax for a member of an in-scope MNE Group arises under three types of 


provisions: the QDMTT, the IIR and the UTPR. 


QDMTT 


46. The GloBE rules contemplate the possibility that jurisdictions introduce their own domestic 


minimum top-up tax based on the GloBE mechanics. If a jurisdiction has a domestic minimum tax that is 


consistent with the GloBE rules and is thus considered a “Qualified” Domestic Minimum Top-up (QDMTT), 


such domestic tax offsets the top-up tax liability on this income under the GloBE rules. The QDMTT 


reinforces a jurisdiction’s primary right of taxation over its own income.  


IIR 


47. If the jurisdiction where the low-taxed Constituent Entity is located does not have a QDMTT, the 


jurisdiction where the UPE of such entity is located might collect the top-up tax under the IIR. Under the 


IIR, the minimum tax is paid at the level of the parent entity, in proportion to its ownership interests in those 


entities that have been allocated top-up tax. Generally, the IIR is applied at the level of the UPE but may 


apply further down in the ownership chain if the UPE is not subject to an IIR. Rules also provide the IIR to 


be applied by an intermediate parent entity in which there is a significant minority interest, to minimise 


leakage of top-up tax on low-taxed income. As mentioned above, in the computation of the top-up tax any 


QDMTT paid in another jurisdiction shall be deducted, and in the case of the QDMTT Safe harbour reduced 


to zero and thus eliminated. 


UTPR 


48. The GloBE rules also contain a backstop that ensures the minimum tax is paid where an entity 


with low-taxed income is held through a chain of ownership that does not result in the low-taxed income 


being brought into charge under an IIR. This backstop is the UTPR and may apply, for example, in respect 







   21 


MINIMUM TAX IMPLEMENTATION HANDBOOK (PILLAR TWO) © OECD 2023 
  


of low tax income arising in the UPE jurisdiction (if any). This rule works by requiring a payment of tax by 


resident entities within the jurisdiction applying the rule (which increases the tax at the level of the entities). 


This payment of tax may arise through a denial of a deduction for expenses, or through some other 


mechanism. The payment is an amount sufficient to result in the group entities paying their share of the 


top-up tax remaining after the IIR. The share of the top-up tax allocated to entities in a jurisdiction is 


calculated based on a formula, in proportion to the relative share of tangible assets and employees in that 


jurisdiction. This helps to ensure the rule is administrable, but also attaches the adjustment to entities that 


are most likely to have the capacity to pay the required amount of top-up tax.  


49. The same basic calculations to determine the jurisdictional ETR and the jurisdictional amount of 


top-up tax are applied, irrespective of whether the top-up tax is being charged under the IIR or the UTPR, 


to ensure co-ordinated outcomes. However, given that there will typically be subsidiaries in several 


different jurisdictions, the UTPR requires a higher level of administrative co-operation, which underlines 


the importance of the standardised information reporting requirements and coordinated compliance 


mechanisms. It is also one of the reasons the UTPR is a backstop rather than the primary rule.  


50. A simplified illustration of the agreed rule order is set out below. 


Figure 1.8. Agreed rule order 


 


51. As set out in the above diagram, the low-taxed jurisdiction has the primary right to collect top-up 


tax under the QDMTT (1). If the low-taxed jurisdiction does not have a QDMTT then the jurisdiction where 


the UPE is located can apply the IIR in respect of the income of the low-taxed Constituent Entity (2). If the 


UPE is located in a jurisdiction that has not implemented a Qualified IIR, then the top-up tax will be levied 


on the next entity in the ownership chain that is located in a jurisdiction with an IIR following a top-down 


approach (i.e. intermediate parent entity (IPE)) (3). Where a Qualified IIR does not apply, the top-up tax is 


collected by the jurisdictions that have implemented a UTPR (4). The amount of tax to be collected under 


the UTPR in each given jurisdiction is allocated by reference to a substance-based allocation key. 
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52. Following the endorsement by the Inclusive Framework of the statement on a two-pillar solution to 


address the tax challenges arising from the digitalisation of the economy, the Inclusive Framework 


released the GloBE Model Rules in December 2021. The GloBE Model Rules serve as a template that can 


be used as a basis for domestic legislation. They are supported by a Commentary and Administrative 


Guidance which provides further detail on the interpretation and intended operation of the rules including 


with respect to specific issues raised by stakeholders. 


53. The global minimum tax has the status of a common approach. This means that while countries 


are not required to adopt the rules, in the event they choose to do so, they agree to implement and 


administer them in a way that is consistent with the model rules agreed by the Inclusive Framework. Under 


the common approach, Inclusive Framework members accept that each member can apply the 


GloBE rules to an MNE Group’s operations in their jurisdiction including agreement as to rule order and 


the application of any agreed safe harbours. The outcomes of the common approach create the framework 


for a set of interlocking domestic rules that apply a global minimum tax to in-scope MNE Groups in a 


coordinated manner.  


54. Many jurisdictions have already taken steps to implement the common approach by translating all 


or some of the GloBE rules into their domestic law. Others are in an earlier stage of the process. Based 


upon the experience of jurisdictions which are further advanced in the process, governments generally 


proceed through two basic stages: 


a. Decide: In consultation with stakeholders, tax policy makers assess whether top-up tax is likely to 


arise under the GloBE rules by reference to either the domestic or foreign operations of MNE 


Groups operating in the jurisdiction and whether to adopt changes to their domestic law including 


adoption of all or part of the GloBE rules.  


b. Implement: A jurisdiction that decides to introduce all or part of the global minimum tax will then 


need to consider various practical and legal issues that inform the drafting of any domestic rules, 


ensure that its rules align with those agreed by the Inclusive Framework and are applied 


consistently in accordance with the common approach.  


2.1. Decide – Impact assessment and reform options 


55. A jurisdiction that chooses to undertake an impact assessment of the GloBE rules may find it easier 


to separate this assessment into a separate analysis of MNE Groups’ domestic and foreign operations. 


The Inclusive Framework Secretariat has provided all member jurisdictions with assessments of the 


potential revenue gains for jurisdictions from implementation of the GloBE rules, which can be used as a 


starting point for this assessment.  


2 Implementation considerations  
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2.1.1. Domestic operations 


What are the domestic profits of in-scope MNE Groups? 


56. The first step in assessing whether top-up tax is likely to arise with respect to MNE Groups’ 


domestic operations in a jurisdiction is to determine the number of in-scope MNE Groups (i.e. MNE Groups 


with revenue of EUR 750 million or more) with operations in that jurisdiction and the income of those 


operations. When making this assessment, a number of jurisdictions have found that they do not collect 


sufficiently detailed or comprehensive data to be able to accurately identify all domestic operations of large 


MNE Groups operating in their jurisdiction. In these cases, the Inclusive Framework Secretariat is available 


to assist countries in preparing these assessments using centralised and aggregated CbCR data that is 


publicly available to make an approximate determination of the number of MNE Groups with operations in 


the jurisdiction and the total amount of income and taxes paid by those MNE Groups. While this aggregated 


data does not provide specific information that would allow a tax policy official to undertake a detailed 


assessment of the likely MNE Groups and that could be subject to top-up tax it may provide a broad 


indication of the amount of revenue that may be within scope of the rules. This information could then be 


supplemented with information from local tax, corporate or other regulatory filings in the jurisdiction. Where 


some firms do not file tax returns, then financial statements or other information can be used to assess 


profits. In some cases, a local subsidiary may be required to provide additional information as part of its 


tax filings or other regulatory filings, such as transactions with associated parties including as part of its 


transfer pricing documentation, which may provide the jurisdiction with information on whether this local 


subsidiary forms part of a larger MNE Group.  


Do MNE Groups have in-scope excess profits? 


57. The jurisdiction does not need to consider the position of large MNE Groups with only a small 


presence within its jurisdiction. This is because the GloBE rules do not apply to an MNE Group unless the 


MNE Group has more than EUR 10 million of revenue or EUR 1 million of profit in the jurisdiction. 


Furthermore, the GloBE rules only apply top-up tax on excess profit arising within a jurisdiction. 


Accordingly, even if an MNE Group has low-tax profit its operations may not be impacted by the global 


minimum tax if has sufficient payroll costs and tangible assets in the jurisdiction. In many cases, the 


domestic tax system may have deliberately provided tax incentives to encourage investment in tangible 


assets and job creation. Even though such incentives may produce a low tax outcome, this may not trigger 


any top-up tax under the global minimum tax if the MNE Group has sufficient investments in the jurisdiction 


to rely on the shelter provide by the substance-based income exclusion.  


Are there any low-taxed domestic profits? 


58. Once a jurisdiction has determined the amount of domestic excess profits generated by in-scope 


MNE Groups, the next step is to assess whether these profits can be expected to be low-tax. In order to 


make this determination it is necessary to look at both the prevailing tax rate in the jurisdiction and the tax 


base in order to determine whether a low tax rate, tax base adjustment or a combination of these could 


result in MNE Groups having low-tax profit within the jurisdiction. If the jurisdiction offers preferential rates 


or base modifications, the terms under which those preferences are granted may indicate whether they 


are likely to be available to larger MNE Groups (given the nature of their operations in the jurisdiction) or 


whether they are subject to limitations, which could mean that they are unlikely to have a material impact 


on an MNE Group’s domestic ETR. 


Tax rate 


59. The obvious starting point for determining the expected tax rate on an MNE Group’s domestic 


operations is the statutory rate on corporate income tax. This will include income taxes imposed at the 
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national and sub-national level. Where a jurisdiction’s statutory corporate income tax is set at a rate below 


15%, the GloBE rules will almost always result in the imposition of top-up tax on the domestic profits of the 


MNE Group. Most jurisdictions, however, have general statutory rates that are above 15%. ETRs below 


15% will generally be as a result of tax preferences provided under local law or tax rates below 15% for 


particular types of income. If a jurisdiction has special categories of income subject to a rate below 15%, 


there is a risk that MNEs operating in the jurisdiction have low-tax profits.  


Tax base  


60. For jurisdictions with tax rates above 15%, there may also be low-taxed profit due to tax credits or 


differences between the domestic tax base and the global minimum tax base. Differences between the 


applicable tax bases are most likely to give rise to low-taxed profit where the local tax system excludes 


special categories of income (including capital gains and exempt income) or provides a taxpayer with 


deductions in excess of their economic expenditure.  


61. Low-tax profit is unlikely to arise as a result of tax regimes which only give taxpayers a deduction 


earlier than they would otherwise (for example, accelerated depreciation or immediate expensing). This is 


because the GloBE rules do not generally treat timing differences as producing low-tax income. Timing 


differences may be a cause of low-tax income where there is a timing difference of more than five years in 


respect of expenses related to intangible assets. 


62. In most cases, adjustments to the tax base that may trigger ETRs below 15% will be easy to spot 


as they will be deliberate features of the tax system such as tax incentives. For a broader discussion, see 


a discussion of the GloBE rules and their impact on tax incentives set out in greater detail in the OECD 


Report Tax Incentives and the Global Minimum Corporate Tax19 and the World Bank Group report on 


implementing the global minimum tax.20 


Reform options 


63. Once a jurisdiction has made an assessment of the amount of profits derived by in-scope MNE 


Groups within its jurisdiction and the portion of those profits that might be subject to tax at an ETR below 


15% for GloBE purposes, it will then proceed to consider what changes (if any) are required to its tax 


system in light of the GloBE rules.  


64. If a jurisdiction’s domestic corporate tax system has a relatively high rate and broad tax base and 


offers few (if any) tax preferences to in-scope MNE Groups then a jurisdiction may decide that it does not 


wish to take any further action with respect to its domestic tax regime on the grounds that any domestic 


low-tax profits are likely to be limited, or only available to out-of-scope taxpayers. Such a jurisdiction may, 


however, continue to benefit from the implementation of the global minimum tax by others through reduced 


pressure on tax competition and profit shifting even if it does not take any actions itself.  


65. If a jurisdiction determines that it is likely to have low-tax excess profit in the jurisdiction, it may 


consider making targeted changes to its domestic law that reduce the benefit of tax incentives and that are 


designed to have the effect of pushing the ETR above 15%. Depending on the jurisdiction’s circumstances, 


it could consider making targeted changes to particular aspects of its tax law or undertake broader reforms 


to its tax base and rate including, for instance, through a general minimum corporate income tax. These 


changes may have broader effects and also increase the ETR for out-of-scope taxpayers.  


 
19 https://doi.org/10.1787/25d30b96-en. 


20Ohttps://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05


e3ed.pdf.  



https://doi.org/10.1787/25d30b96-en

https://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05e3ed.pdf

https://documents1.worldbank.org/curated/en/099500009232217975/pdf/P169976034c92506a0a1190bc5e3a05e3ed.pdf
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QDMTT 


66. Jurisdictions may consider adopting a QDMTT either as a complement, or an alternative, to making 


other amendments to its domestic tax regime. However, a QDMTT may not singlehandedly meet the policy 


objectives of a jurisdiction which considers its tax incentives to be inefficient and in need of reform. Failure 


to reform ineffective tax incentives could lead to additional administrative costs for governments to maintain 


such incentives while also adding to the complexity of the investment environment for investors, who may 


be left with a menu of tax incentives that may not actually provide any tax benefits. 


67. A QDMTT allows a jurisdiction to levy a top-up tax with respect to excess profits only, i.e. after 


deducting the substance-based income exclusion and by using the same tax base as the GloBE rules. 


Other minimum corporate income taxes will be treated as Covered Taxes under the GloBE rules. The 


example below explains the difference in treatment between a qualified and non-qualified minimum tax 


and demonstrates how a QDMTT can discharge the top-up tax liability with a lower amount of total tax than 


a non-qualified minimum tax. 


68. For the purposes of this example, a taxpayer has taxable income of 100 arising in a jurisdiction 


with a 10% effective tax rate and an SBIE of 25. The top-up tax due under the GloBE rules is 3.75. 


Alternatively, the jurisdiction may decide to implement a (non-qualified) minimum tax and ensure a 15% 


effective tax rate in the jurisdiction. If it does so (and assuming there are no relevant differences in the tax 


base), it would impose a tax of 5, which would be treated as a covered tax and eliminate any tax liability 


under the GloBE rules. 


Figure 2.1. Numerical Example - tax imposed under a QDMTT or a (non-qualified) domestic 
minimum tax 


 


  


• ETR under the 'regular' corporate income tax 
(not including the (non-qualified) domestic 
minimum tax) is 10% (given)


Step 1 – Calculate the ETR under the 
'regular' corporate income tax


• Top-up tax percentage is 5% (15% - 10%)


Step 2 – Calculate the top-up tax 
percentage


• (Non-qualified) minimum tax applies the top-up 
tax percentage to all profit


• (Non-qualified) minimum tax is 5 (5% * 100)


Step 3 – Apply the top-up tax to raise 
ETR to 15% on all profit


• ETR is 10% (given)


Step 1 – Calculate the ETR


• Top-up Tax Percentage is 5% (15% - 10%)


Step 2 – Calculate the ‘top-up tax 
percentage’


• SBIE is 25 (given)


Step 3 – Calculate the SBIE


• Excess Profit is 75 (100 – 25)


Step 4 – Calculate the Excess Profit


• Qualified Domestic Minimum Top-up Tax is 
the Top-up Tax Percentage multiplied by the 
Excess Profit


• Qualified Domestic Minimum Top-up Tax is 


3.75 (5% * 75)


Step 5 – Calculate the qualified 
domestic minimum top-up tax


Qualified Domestic Minimum Top-up Tax Other (non-qualified) minimum tax 
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69. As shown in the example above, under a QDMTT, an additional tax liability of 3.75 discharges all 


tax liabilities under the GloBE rules. However, with a non-qualified minimum tax, an additional tax liability 


of 5 is required to prevent a tax liability arising under the GloBE rules. This is because when the substance-


based income exclusion is not sufficient to prevent a GloBE liability from arising, a non-qualified domestic 


minimum tax can only reduce the top-up tax to zero under the GloBE rules if it raises the ETR for the 


jurisdiction to 15%. In this example, an additional 5 in tax is required to raise the ETR for the jurisdiction to 


15%. 


70. The Inclusive Framework designed the QDMTT so that each jurisdiction could collect the top-up 


tax with respect to income arising in their own jurisdiction in a simple and cost-effective manner. A QDMTT 


does not affect the competitive position of a jurisdiction. Because the QDMTT uses the same calculation 


mechanics as the GloBE rules, the introduction of a QDMTT generally does not increase the tax cost for 


an in-scope MNE Group, it merely alters the jurisdiction to which any top-up tax would be paid. Therefore, 


a jurisdiction can introduce a QDMTT without impacting on its ability to compete for foreign investment 


from in-scope MNE Groups. From a rule design perspective, there is limited additional work required to 


implement a QDMTT due to the joint efforts to design the rules and align their application through the 


Inclusive Framework. The QDMTT is likely to have low administration costs because jurisdictions would 


benefit from the common design of the GloBE Information Return and mechanisms for exchange of that 


return. Furthermore, each jurisdiction can place some reliance on the fact that for each MNE Group there 


may be a number of jurisdictions interested in ensuring MNE Group’s overall compliance with the global 


minimum tax rules. Similarly, a QDMTT that is aligned with the GloBE calculation does not impose any 


significant additional cost on business as the MNE Group will already need to perform the calculation under 


another jurisdiction’s IIR or UTPR. 


71. The QDMTT offers some flexibility to implementing jurisdictions. For instance, it need not be limited 


to MNE Groups that exceed the EUR 750 million revenue threshold. Equally, the QDMTT could apply with 


no substance-based income or de minimis exclusion, such that it would impose a 15% top-up tax on the 


whole amount of profits of local Constituent Entities. This flexibility may be of particular interest to 


implementing jurisdictions which are host to more limited MNE operations.  


2.1.2. Foreign operations 


72. After assessing the impact of the GloBE rules on the domestic operations of in-scope MNE Groups, 


a jurisdiction may also wish to undertake a further assessment of the impact of the GloBE rules on the 


foreign operations of those MNE Groups that have a presence in their jurisdiction.  


73. If the jurisdiction is the headquarter jurisdiction for in-scope MNE Groups, a jurisdiction may wish 


consider adopting an IIR. In addition to raising revenue, this rule will ensure that MNE Groups 


headquartered in that jurisdiction are not subject to the UTPR in respect of its foreign operations and thus 


may provide compliance and simplification benefits for taxpayers. Jurisdictions that do not have any in-


scope MNE Groups headquartered in their jurisdiction may consider adopting the IIR so as to remain 


attractive as a headquarter jurisdiction to future in-scope MNE Groups. The jurisdiction may also consider 


adopting an IIR which would apply to MNE Groups below the EUR 750 million threshold.  


74. Jurisdictions without many ultimate parent entities of in-scope MNE Groups may still consider 


adopting the UTPR. The UTPR is the ‘backstop’ tax for the global minimum tax rules. To the extent that 


the MNE Group has not paid the minimum tax under a QDMTT or IIR, the remaining top-up tax will be 


divided between the jurisdictions which have adopted the UTPR in proportion to the amount of substance 


in each jurisdiction. Accordingly, by adopting the UTPR the jurisdiction will assist in achieving the Inclusive 


Framework’s objective of ensuring that all MNE Groups pay a minimum tax of 15% in each jurisdiction in 


which they operate.  
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75. Where a jurisdiction decides to proceed with the introduction of some parts or all of the global 


minimum tax rules, it may also consider whether there are any existing rules that may become duplicative 


and that could be eliminated or adapted.  


2.2. Implement – Legislating for consistent and co-ordinated outcomes  


76. There are a number of practical and legal issues that a jurisdiction will wish to take into 


consideration if it decides to introduce all or part of the global minimum tax into domestic law.  


2.2.1. Legislative technique  


Direct incorporation or incorporation by reference 


77. The GloBE rules can be incorporated into domestic law in a number of ways. Some jurisdictions 


may opt for incorporating the substance of the Model Rules in their domestic legislation. This is the case, 


for instance, of the legislation adopted by countries like Japan and the United Kingdom.21 ATAF describes 


this option as the ‘full form legislation’ approach to adopting a QDMTT.22 Transcribing the Model Rules into 


statute requires adapting both the structure and language of the Model Rules in order to bring it into line 


with the standards used in drafting domestic legislation while at the same time ensuring that such 


translation is consistent with the Model Rules and Commentary.  


78. Some jurisdictions, like Liechtenstein and New Zealand, are pursuing a different approach to 


legislative implementation that consists of adopting the rules by cross-referencing to the Model 


Rules.23 ATAF describes this option as the ‘reference approach’ to adopting a QDMTT.24 Under this 


approach, the legislation incorporates the Model Rules and Commentary into domestic law by reference. 


The jurisdictions that adopted this approach consider this as in line with their sovereignty. If the legislation 


is enacted, it is a decision freely made by the Parliament, and it can be undone at any time. This approach 


ensures consistency with the Model Rules and may reduce the demand on the jurisdiction’s legislative 


resources. 


Introduce the Model Rules through a combination of primary and secondary legislation 


79. Another approach would be to adopt the core provisions of the GloBE rules in primary legislation 


and provide for the remainder of the provisions to be introduced through secondary legislation or guidance. 


 
21 The primary domestic legislation enacted by Japan is available in Japanese at 


https://www.mof.go.jp/about_mof/bills/211diet/st050203h.pdf, accessed 24 September 2023.  


The legislation enacted by the United Kingdom can be found in Part 3 of the document available in English at 


https://www.legislation.gov.uk/ukpga/2023/30/enacted, accessed 24 September 2023.  


22 ATAF (2023), ATAF Suggested Approaches to Drafting Domestic Minimum Top-Up Tax Legislation, 


https://events.ataftax.org/index.php?page=documents&func=view&document_id=207, pages 87-151. 


23 Liechtenstein’s draft legislation can be found in German as from page 79 of the document available at 


https://www.llv.li/serviceportal2/amtsstellen/stabstelle-regierungskanzlei/bua_065_2023_bua-globe-gesetz-sowie-


anpassung-steuergesetz.pdf, accessed 24 September 2023. 


New Zealand’s draft legislation can be found in English in Subpart HP of the document available at 


https://www.legislation.govt.nz/bill/government/2023/0255/8.0/whole.html#LMS844308, accessed 24 September 


2023. 


24 ATAF (2023), ATAF Suggested Approaches to Drafting Domestic Minimum Top-Up Tax Legislation, 


https://events.ataftax.org/index.php?page=documents&func=view&document_id=207, pages 76-86.   



https://www.mof.go.jp/about_mof/bills/211diet/st050203h.pdf

https://www.legislation.gov.uk/ukpga/2023/30/enacted

https://events.ataftax.org/index.php?page=documents&func=view&document_id=207

https://www.llv.li/serviceportal2/amtsstellen/stabstelle-regierungskanzlei/bua_065_2023_bua-globe-gesetz-sowie-anpassung-steuergesetz.pdf

https://www.llv.li/serviceportal2/amtsstellen/stabstelle-regierungskanzlei/bua_065_2023_bua-globe-gesetz-sowie-anpassung-steuergesetz.pdf

https://www.legislation.govt.nz/bill/government/2023/0255/8.0/whole.html#LMS844308

https://events.ataftax.org/index.php?page=documents&func=view&document_id=207
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A simplified version of the Model Rules could focus on defining the taxpayers within scope and the key 


operative aspects of the rules such as the ETR calculations and the charging mechanism and could also 


include the necessary administrative provisions dealing with filing and payment obligations. The remainder 


of the rules, such as the definitions and the treatment of particular corporate structures, would be left to 


secondary legislation or regulations. Such secondary legislation or regulations could either itself set out 


the substantive rules and definitions or incorporate them by reference to the Model Rules or Commentary. 


ATAF describes this option as the ‘skeleton legislation and detailed regulations’ approach to adopting a 


QDMTT.25 This technique may, in particular, be efficient for incorporating possible future guidance.  


80. In order to introduce parts of the rules through secondary legislation, the implementing jurisdiction 


may consider an approach that grants the authority to the Ministry of Finance, tax administration or other 


appropriate authority to release further regulations to provide for further details in the application and 


interpretation of the domestic minimum tax rules. This approach may speed up the implementation process 


and also make it easier for the jurisdiction to ensure that its rules provide for outcomes that are consistent 


and co-ordinated with those of other jurisdictions. Giving the Ministry of Finance the authority to clarify and 


provide further detail on the operation of the rules through regulations or guidance may also make it easier 


for the primary legislation to be recognised as meeting the requirements of the common approach.  


2.2.2. Ensure consistency  


Applying Agreed Administrative Guidance and Safe Harbours  


81. The Commentary to the Model Rules plays a key role as a driver of consistency in both the 


implementation and application of the GloBE rules. The Commentary was released in March 2022 and will 


be updated over time as the Inclusive Framework agrees further Administrative Guidance.26 When 


considering how to implement the GloBE rules into domestic law, jurisdictions will therefore wish to ensure 


that they can continue to apply their domestic legislation in line with the Commentary as updated by 


Administrative Guidance. Similarly, the GloBE rules also provide Inclusive Framework members with the 


ability to agree safe harbours. These safe harbours would allow an MNE Group that meets their 


requirements to avoid the ETR and Top-up Tax calculation in respect of its operations that are likely to be 


taxable at or above the Minimum Rate of 15%. The consistent application of agreed safe harbours will 


reduce unnecessary compliance and administration costs while providing for improved tax certainty and 


transparency under the GloBE rules.  


82. Because the Commentary clarifies the Model Rules, it is important that jurisdictions are able to 


apply their domestic rules consistently with the agreed outcomes under the Commentary. Jurisdictions 


may be able to include an interpretive clause which provides that the domestic rules are to be interpreted 


in light of the current version of the Commentary. Another approach would be to allow for the incorporation 


of the Commentary, Administrative Guidance and safe harbours directly into the jurisdiction’s domestic law 


with effect from a given timeframe after their publication by the Inclusive Framework.  


Giving effect to qualified rule status  


83. The agreed rule order provided in the Model Rules ensures that the minimum tax is applied 


effectively and comprehensively while avoiding the risk of double or over-taxation. The Model Rules give 


effect to rule order by modifying the application of the rules in one jurisdiction (e.g. by deactivating a 


jurisdiction’s rules) where there is an applicable “qualified” rule in another jurisdiction. For instance, a 


 
25 ATAF (2023), ATAF Suggested Approaches to Drafting Domestic Minimum Top-Up Tax Legislation, 


https://events.ataftax.org/index.php?page=documents&func=view&document_id=207, pages 8-74.  


26 The Commentary has already been updated under Administrative Guidance released in February and July 2023. 



https://events.ataftax.org/index.php?page=documents&func=view&document_id=207
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Qualified IIR would usually not apply at the level of an intermediate parent entity if a Qualified IIR is already 


applicable at the level of the ultimate parent entity. The application of the agreed rule order is illustrated in 


Section 1.3.6 of the Implementation Handbook.  


84. In order to give effect to the rule order, implementing jurisdictions need to identify the rules that 


are considered as “qualified”. To facilitate a consistent approach to determining whether the rules 


implemented by other jurisdictions are “qualified”, the Inclusive Framework has agreed to develop a 


process for reviewing each jurisdiction’s GloBE legislation. A common peer review process is more efficient 


than each jurisdiction undertaking its own review of every other jurisdiction’s rules and ensures consistency 


in the outcomes. In addition, a common peer review process is expected to provide greater certainty to the 


implementing jurisdictions and to MNE Groups which are in a position to anticipate in which jurisdictions 


they will be required to apply the rules.  


85. In approaching the question of qualified rule status, a transitional approach will be used based on 


a self-certification that will facilitate the consistent recognition of the qualified status of jurisdictions’ rules 


on a temporary basis pending a more detailed review. In any case, changes to the domestic legislation 


could potentially affect its qualified status and therefore would also be reviewed by the Inclusive Framework 


over time. 


Administration  


86. The Inclusive Framework has developed (and will continue to develop) further tools to facilitate a 


coordinated administration of the rules. In particular, the Inclusive Framework released the standardised 


GloBE Information Return (GIR) in July 2023. The Inclusive Framework has also agreed on a dissemination 


approach which ensures that implementing jurisdictions can collect or access the information they need 


depending on their specific situation in relation to each MNE Group that is subject to the rules in their 


jurisdiction. 


87. Implementing jurisdictions will be able to use the standardised GIR to access the information they 


need to perform an appropriate risk assessment and to verify the calculation of an MNE Group’s tax liability. 


In order to collect such information, the default mechanism provided under the rules is for local filing, which 


ensures that every implementing jurisdiction can access the relevant information. However, the rules also 


provide for the possibility to file the information in a single jurisdiction that would then exchange the 


information with others. The central filing would deactivate the need to file the GIR locally where the 


information is instead made available through exchange of information mechanisms.  


88. The Inclusive Framework is currently developing the exchange agreements and IT-tools to 


facilitate the central filing of the information by MNE Groups. This work covers the development of a 


Multilateral Competent Authority Agreement (MCAA) which jurisdictions will use to exchange the relevant 


sections of the GIR with identified recipient jurisdictions on an automatic basis. Such an agreement would 


be based on the Convention on Mutual Administrative Assistance in Tax Matters. As an alternative, 


jurisdictions may also conclude a bilateral Competent Authority Agreement that is based on the 


Convention, a Tax Information Exchange Agreement, a Tax Treaty with a provision equivalent to Article 


26 of the OECD Model Tax Convention or any other international agreement that allows automatic 


exchange of information. In addition, the Inclusive Framework is advancing work on an XML schema that 


will facilitate the efficient exchange of the GIR information between Competent Authorities on the basis of 


a single IT-format.  


89. Finally, further work is underway on exploring improvements to tax certainty and more generally 


co-ordinated compliance approaches including at the risk assessment stage. Practical guidance on issues 


of tax administration may be included in future updates of this Implementation Handbook or other materials.  
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Seite 2  Für die Inanspruchnahme des Sonderausgabenabzugs nach § 10a EStG wird hinsichtlich der 


Prüfungskompetenz der Finanzämter vorab auf § 10a Abs. 5 Satz 5 EStG hingewiesen, 
wonach die vom Anbieter mitgeteilten übrigen Voraussetzungen für den Sonderausgaben-
abzug nach § 10a Abs. 1 bis 3 EStG (z. B. die Zulageberechtigung oder die Art der Zulage-
berechtigung) in der Regel im Wege des automatisierten Datenabgleichs nach § 91 EStG 
durch die zentrale Stelle nach § 81 EStG (Zentrale Zulagenstelle für Altersvermögen - ZfA -) 
überprüft werden. Ab dem Beitragsjahr 2024 sind die von der ZfA unanfechtbar 
gesondert festgesetzten Besteuerungsgrundlagen für das Finanzamt bindend. Diese sind 
ungeprüft vom Finanzamt der gesonderten Feststellung nach § 10a Abs. 4 EStG zu 
Grunde zu legen. 
 
Die Änderungen gegenüber dem BMF-Schreiben vom 21. Dezember 2017 sind durch 
Fettdruck hervorgehoben. 
 
Anwendungsregelung 
Dieses Schreiben ist ab dem Zeitpunkt seiner Bekanntgabe im Bundessteuerblatt Teil I auf 
alle offenen Fälle anzuwenden und es ersetzt das BMF-Schreiben vom 21. Dezember 2017, 
BStBl I 2018 S. 93, sowie die BMF-Schreiben vom 17. Februar 2020, BStBl I S. 213, und 
vom 11. Februar 2022, BStBl I S. 186. Soweit sich aufgrund eines späteren Inkrafttretens der 
gesetzlichen Regelungen (Artikel 6 JStG 2022, BGBl. I S. 2294 - Inkrafttreten: 1. Januar 2024 
ggf. i. V. m. § 52 Abs. 1 EStG ab dem Beitragsjahr 2024) aus den nachfolgenden 
Randnummern etwas anderes ergibt, gelten die genannten BMF-Schreiben bis zum Inkraft-
treten der gesetzlichen Regelungen - längstens bis zum 31. Dezember 2023 - zunächst weiter. 
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I. Förderung durch Zulage und Sonderausgabenabzug 
 
1. Begünstigter Personenkreis 
 
a) Allgemeines 
 


1 Die persönlichen Voraussetzungen müssen im jeweiligen Beitragsjahr (Veranlagungs-
zeitraum) zumindest während eines Teils des Jahres vorgelegen haben. 
 
b) Unmittelbar begünstigte Personen 
 
aa) Pflichtversicherte in der inländischen gesetzlichen Rentenversicherung (§ 10a Abs. 1 


Satz 1 Halbsatz 1 EStG) und Pflichtversicherte nach dem Gesetz über die 
Alterssicherung der Landwirte (§ 10a Abs. 1 Satz 3 EStG) 


 
2 In der inländischen gesetzlichen Rentenversicherung pflichtversichert ist, wer nach §§ 1 bis 4, 


229, 229a und 230 SGB VI der Versicherungspflicht unterliegt. Hierzu gehört der in der 
Anlage 1 Abschnitt A aufgeführte Personenkreis. Allein die Zahlung von Pflichtbeiträgen zur 
inländischen gesetzlichen Rentenversicherung ohne Vorliegen einer Versicherungspflicht, 
beispielsweise von dritter Seite aufgrund eines Forderungsüberganges (Regressierung) wegen 
eines Schadensersatzanspruchs (§ 119 SGB X), begründet nicht die Zugehörigkeit zu dem 
nach § 10a Abs. 1 Satz 1 EStG begünstigten Personenkreis. Die Entscheidung des Trägers 
der gesetzlichen Rentenversicherung ist nach § 14 Abs. 1 Satz 1 AltvDV für den 
Nachweis der Rentenversicherungspflicht maßgebend. 


 
3 Pflichtversicherte nach dem Gesetz über die Alterssicherung der Landwirte gehören, soweit 


sie nicht als Pflichtversicherte der inländischen gesetzlichen Rentenversicherung ohnehin 
bereits anspruchsberechtigt sind, in dieser Eigenschaft ebenfalls zum begünstigten Personen-
kreis. Darunter fallen insbesondere die in Anlage 1 Abschnitt B aufgeführten Personen. 


 
bb) Empfänger von inländischer Besoldung und diesen gleichgestellte Personen (§ 10a 


Abs. 1 Satz 1 Halbsatz 2 EStG) 
 


4 Zum begünstigten Personenkreis nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG gehören: 
- Empfänger von inländischer Besoldung nach dem Bundesbesoldungsgesetz - BBesG - 


oder einem entsprechenden Landesbesoldungsgesetz (§ 10a Abs. 1 Satz 1 Halbsatz 2 
Nr. 1 EStG), 







 
Seite 7  - Empfänger von Amtsbezügen aus einem inländischen Amtsverhältnis, deren Versor-


gungsrecht die entsprechende Anwendung des § 69e Abs. 3 und 4 des Beamtenversor-
gungsgesetzes - BeamtVG - vorsieht (§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 2 EStG), 


- die nach § 5 Abs. 1 Satz 1 Nr. 2 und 3 SGB VI versicherungsfrei Beschäftigten und die 
nach § 6 Abs. 1 Satz 1 Nr. 2 SGB VI oder nach § 230 Abs. 2 Satz 2 SGB VI von der 
Versicherungspflicht befreiten Beschäftigten, deren Versorgungsrecht die entsprechende 
Anwendung des § 69e Abs. 3 und 4 BeamtVG vorsieht (§ 10a Abs. 1 Satz 1 Halbsatz 2 
Nr. 3 EStG), 


- Beamte, Richter, Berufssoldaten und Soldaten auf Zeit, die ohne Besoldung beurlaubt sind, 
für die Zeit einer Beschäftigung, wenn während der Beurlaubung die Gewährleistung einer 
Versorgungsanwartschaft unter den Voraussetzungen des § 5 Abs. 1 Satz 1 SGB VI auf 
diese Beschäftigung erstreckt wird (§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 4 EStG) und 


- Steuerpflichtige im Sinne von § 10a Abs. 1 Satz 1 Nr. 1 bis 4 EStG, die beurlaubt sind und 
deshalb keine Besoldung, Amtsbezüge oder Entgelt erhalten, sofern sie eine Anrechnung 
von Kindererziehungszeiten nach § 56 SGB VI in Anspruch nehmen könnten, wenn die 
Versicherungsfreiheit in der inländischen gesetzlichen Rentenversicherung nicht bestehen 
würde (§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 5 EStG). Der formale Grund für die Beurlau-
bung ist insoweit ohne Bedeutung. 


 
Einzelheiten ergeben sich aus der Anlage 2 zu diesem Schreiben. 
 


5 Neben den vorstehend genannten Voraussetzungen ist für die steuerliche Förderung die 
schriftliche Einwilligung nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG zur Weitergabe der für 
einen maschinellen Datenabgleich notwendigen Daten von der zuständigen Stelle 
(§ 81a EStG) an die ZfA erforderlich. Die Einwilligung ist spätestens bis zum Ablauf des 
Beitragsjahres (bis zum Beitragsjahr 2018: bis zum Ablauf des zweiten Kalenderjahres, 
das auf das Beitragsjahr folgt) gegenüber der zuständigen Stelle zu erteilen. Im Falle einer 
verspätet oder nicht erteilten Einwilligung ist gleichwohl - bei Erfüllung der Voraussetzungen 
des § 79 Satz 2 EStG - eine mittelbare Zulageberechtigung möglich (vgl. auch BFH-Urteil 
vom 25. März 2015, BStBl II S. 709). 
 


6 Im Rahmen eines Festsetzungsverfahrens nach § 90 Abs. 4 EStG oder eines Einspruchs-
verfahrens kann der Zulageberechtigte ab dem Beitragsjahr 2019 bis zum bestandskräftigen 
Abschluss des Festsetzungs- oder Einspruchsverfahrens eine nicht fristgerecht abgegebene 
Einwilligung gegenüber der zuständigen Stelle nachholen. Über die Nachholung hat er die 
ZfA unter Angabe des Datums der Erteilung der Einwilligung unmittelbar zu informieren. Hat 
der Zulageberechtigte im Rahmen des Festsetzungs- oder Einspruchsverfahrens eine wirk-
same Einwilligung gegenüber der zuständigen Stelle erteilt, wird er - für das Zulageverfahren 
und für die Inanspruchnahme des Sonderausgabenabzugs nach § 10a EStG im Einkommen-
steuerfestsetzungsverfahren - so gestellt, als hätte er die Einwilligung innerhalb der Frist nach 
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Festsetzungs- oder Einspruchsverfahren, ob eine wirksame Einwilligung vorliegt, sind auch 
Einwilligungen zu berücksichtigen, die nach Ablauf der Frist nach § 10a Abs. 1 Satz 1 
Halbsatz 2 EStG und vor Stellung des Antrags auf Festsetzung oder Einlegung des 
Einspruchs erteilt wurden. 


 
7 Die zuständigen Stellen haben die Daten nach § 10a Abs. 1 Satz 1 EStG bis zum 31. März des 


dem Beitragsjahr folgenden Kalenderjahres an die ZfA zu übermitteln (§ 91 Abs. 2 
Satz 1 EStG). Liegt die Einwilligung erst nach dieser Übermittlungsfrist vor, hat die zustän-
dige Stelle die Daten nach § 10a Abs. 1 Satz 1 EStG zeitnah - spätestens bis zum Ende des 
folgenden Kalendervierteljahres - nach Vorlage der Einwilligung an die ZfA zu übermitteln 
(§ 91 Abs. 2 Satz 2 EStG). Wechselt die zuständige Stelle, muss gegenüber der neuen zustän-
digen Stelle eine Einwilligung abgegeben werden. 


 
8 Auch der Gesamtrechtsnachfolger (z. B. Witwe, Witwer) kann die Einwilligung innerhalb der 


gesetzlichen Frist (Rn. 5) oder im Rahmen eines Festsetzungs- oder Einspruchsverfahrens 
(Rn. 6) für den Erblasser/die Erblasserin nachholen. 


 
9 Wenn ein Angehöriger des Personenkreises des § 10a Abs. 1 Satz 1 Halbsatz 2 EStG keine 


Sozialversicherungsnummer hat, muss über die zuständige Stelle eine Zulagenummer bei der 
ZfA beantragt werden (§ 10a Abs. 1b EStG). 


 
cc) Pflichtversicherten gleichstehende Personen 


 
10 Nach § 10a Abs. 1 Satz 3 EStG stehen den Pflichtversicherten der inländischen gesetzlichen 


Rentenversicherung Personen gleich, die eine Anrechnungszeit nach § 58 Abs. 1 Nr. 3 oder 
Nr. 6 SGB VI in der gesetzlichen Rentenversicherung erhalten und unmittelbar vor einer 
Anrechnungszeit nach § 58 Abs. 1 Nr. 3 oder Nr. 6 SGB VI zum begünstigten Personenkreis 
nach § 10a Abs. 1 Satz 1, Satz 3 Halbsatz 1 oder Satz 4 EStG gehörten. Der unmittelbare 
zeitliche Zusammenhang ist gegeben, wenn im Veranlagungszeitraum vor dem Beginn der 
Anrechnungszeit eine Zugehörigkeit zum genannten begünstigten Personenkreis bestand. 
Anrechnungszeiten nach § 58 Abs. 1 Nr. 3 SGB VI erhalten Personen, die wegen Arbeits-
losigkeit bei einer deutschen Agentur für Arbeit als Arbeitsuchende gemeldet waren und eine 
öffentlich-rechtliche Leistung bezogen oder nur wegen des zu berücksichtigenden Einkom-
mens oder Vermögens nicht bezogen haben. Anrechnungszeiten nach § 58 Abs. 1 
Nr. 6 SGB VI erhalten Personen, die nach dem 31. Dezember 2022 Bürgergeld nach 
§ 19 Abs. 1 Satz 1 SGB II (bis zum 31. Dezember 2022: Arbeitslosengeld II) bezogen 
haben; dies gilt nicht für Empfänger der Leistung,  
- die Bürgergeld (oder Arbeitslosengeld II) nur darlehensweise oder 
- nur Leistungen nach § 24 Abs. 3 Satz 1 SGB II bezogen haben oder 
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auf Ausbildungsförderung gehabt haben oder 
- deren Bedarf sich nach § 12 Abs. 1 Nr. 1 des Bundesausbildungsförderungsgesetzes, nach 


§ 62 Abs. 1 oder § 124 Abs. 1 Nr. 1 SGB III bemessen hat oder 
- die versicherungspflichtig beschäftigt oder versicherungspflichtig selbständig tätig 


gewesen sind oder eine Leistung bezogen haben, wegen der sie nach § 3 Satz 1 
Nr. 3 SGB VI versicherungspflichtig gewesen sind. 


 
Wird eine Anrechnungszeit in der Rentenversicherung nicht gewährt, weil  
- durch die Zeit der Arbeitslosigkeit keine versicherungspflichtige Beschäftigung oder 


selbständige Tätigkeit im Sinne von § 58 Abs. 2 SGB VI unterbrochen worden ist oder 
- die Anwartschaftszeiten in der Arbeitslosenversicherung nicht erfüllt waren oder  
- sich der Arbeitslose nicht bei einer Agentur für Arbeit als Arbeitsuchender gemeldet hat, 
besteht keine Förderberechtigung nach § 10a Abs. 1 Satz 3 EStG. 


 
11 Steuerpflichtige stehen ab dem Beitragsjahr 2023 einem in der inländischen gesetzlichen 


Rentenversicherung Pflichtversicherten zunächst gleich, wenn 
- eine Anrechnung von Kindererziehungszeiten nach § 56 SGB VI in der inländischen 


gesetzlichen Rentenversicherung nur aufgrund eines fehlenden oder eines noch nicht 
beschiedenen Antrags bislang nicht erfolgt ist, 


- der Steuerpflichtige eine Kinderzulage für ein Kind, für das gegenüber dem Steuer-
pflichtigen oder seinem Ehegatten oder Lebenspartner einer Lebenspartnerschaft 
nach dem Lebenspartnerschaftsgesetz (BGBl. I 2001 S. 266) - LPartG - (nachfolgend: 
Lebenspartner) Kindergeld festgesetzt worden ist, beantragt und 


- das maßgebende Kind im Beitragsjahr sein viertes Lebensjahr noch nicht vollendet 
hat; bei Kindern, die am 1. Januar eines Jahres geboren sind, wird davon 
abweichend auf die Vollendung des fünften Lebensjahres abgestellt. 


 
Spätestens am Tag nach der Vollendung des vierten Lebensjahres des maßgebenden 
Kindes hat der Steuerpflichtige die Kindererziehungszeiten beim zuständigen Träger 
der gesetzlichen Rentenversicherung zu beantragen. Werden die Kindererziehungs-
zeiten - beispielsweise aufgrund eines Ausschlussgrundes - nicht anerkannt, entfällt 
rückwirkend die Förderberechtigung und die Zulagen sind zurückzufordern (vgl. 
Rn. 316). Die Entscheidung des Trägers der gesetzlichen Rentenversicherung ist nach 
§ 14 Abs. 1 Satz 1 AltvDV maßgebend. 
 
dd) Entsendete Pflichtversicherte und Beamte, denen eine Tätigkeit im Ausland 


zugewiesen wurde 
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12 Bei Pflichtversicherten in der inländischen gesetzlichen Rentenversicherung, die von ihrem 
Arbeitgeber entsendet werden, ergibt sich die Zugehörigkeit zum begünstigten Personenkreis 
unmittelbar aus § 10a Abs. 1 Satz 1 Halbsatz 1 EStG. 


 
13 Beamte, denen im dienstlichen oder öffentlichen Interesse vorübergehend eine Tätigkeit bei 


einer öffentlichen Einrichtung außerhalb der Bundesrepublik Deutschland zugewiesen wurde 
(§ 123a BRRG) und die in ihrem bisherigen inländischen Alterssicherungssystem verbleiben, 
gehören unmittelbar zu der nach § 10a Abs. 1 Satz 1 Nr. 1 EStG begünstigten Personen-
gruppe. 
 
ee) Bezieher einer Rente wegen voller Erwerbsminderung oder Erwerbsunfähigkeit 


oder einer Versorgung wegen Dienstunfähigkeit 
 


14 Zum begünstigten Personenkreis nach § 10a Abs. 1 Satz 4 EStG gehören Personen, die nicht 
nach § 10a Abs. 1 Satz 1 oder 3 EStG begünstigt sind und eine Rente wegen voller Erwerbs-
minderung oder Erwerbsunfähigkeit oder eine Versorgung wegen Dienstunfähigkeit aus 
einem der in § 10a Abs. 1 Satz 1 oder 3 EStG genannten inländischen Alterssicherungs-
systeme beziehen, wenn sie unmittelbar vor dem Bezug der Leistung einer in § 10a Abs. 1 
Satz 1 oder 3 EStG genannten Personengruppe angehörten. Eine vorangegangene Zuge-
hörigkeit zu einer begünstigten Personengruppe ist auch anzunehmen, wenn eine Förder-
berechtigung nur wegen des Fehlens der Einwilligung (Rn. 5 f.) nicht bestand. Der Bezug 
einer Rente wegen teilweiser Erwerbsminderung oder einer Rente wegen Berufsunfähigkeit 
begründet keine Zugehörigkeit zum begünstigten Personenkreis nach § 10a Abs. 1 
Satz 4 EStG. Voraussetzung für die Inanspruchnahme der steuerlichen Förderung bei Bezie-
hern einer Versorgung wegen Dienstunfähigkeit ist die Erteilung einer Einwilligungs-
erklärung (Rn. 5 f.). Zum begünstigten Personenkreis gehören auch Bezieher einer Rente 
wegen voller Erwerbsminderung oder Erwerbsunfähigkeit oder einer Versorgung wegen 
Dienstunfähigkeit, deren Rente/Versorgung vor dem 1. Januar 2002 begonnen hat. 


 
15 Ein tatsächlicher Bezug der Rente wegen voller Erwerbsminderung oder Erwerbsunfähigkeit 


oder Versorgung wegen Dienstunfähigkeit ist nicht erforderlich, wenn ein Anspruch dem 
Grunde nach besteht (einschließlich Antragstellung), aber die Rente oder Versorgung auf-
grund von Anrechnungsvorschriften (z. B. § 93 Abs. 1 SGB VI, §§ 53 ff. BeamtVG) nicht 
geleistet wird. 
 


16 Gehörte der Empfänger einer Versorgung wegen Dienstunfähigkeit vor Beginn der Versor-
gung zum begünstigten Personenkreis und wechselt die zuständige Stelle (§ 81a EStG) wegen 
des Versorgungsbezugs, muss er gegenüber der die Versorgung anordnenden Stelle seine 
Einwilligung (vgl. Rn. 5) erklären. 
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17 Bei den Personen nach § 10a Abs. 1 Satz 4 EStG ist der unmittelbare zeitliche Zusammen-
hang gegeben, wenn im Veranlagungszeitraum vor dem Eintritt der vollen Erwerbsminde-
rung/Erwerbsunfähigkeit oder Dienstunfähigkeit eine Zugehörigkeit zur Personengruppe nach 
§ 10a Abs. 1 Satz 1 oder 3 EStG bestand. Dies gilt entsprechend für den in Rn. 22 genannten 
Personenkreis. 


18 Die Begünstigung nach § 10a Abs. 1 Satz 4 EStG endet, wenn die anspruchsbegründende 
Leistung wegfällt oder in eine Altersrente umgestellt wird, spätestens jedoch mit der 
Vollendung des 67. Lebensjahres des Steuerpflichtigen. Rn. 1 findet Anwendung. 


 
ff) Bestandsschutz ausländischer Alterssicherungssysteme 


 
19 Aufgrund der Änderung durch das Gesetz zur Umsetzung steuerlicher EU-Vorgaben sowie 


zur Änderung steuerlicher Vorschriften (BGBl. I 2010 S. 386) gehören ab dem 1. Januar 2010 
die in einem ausländischen Alterssicherungssystem Versicherten nicht mehr zum Kreis der 
nach § 10a Abs. 1 EStG begünstigten Personen. Für Altfälle sieht das Gesetz eine Bestands-
schutzregelung in § 10a Abs. 6 EStG vor. 


 
(1) Pflichtversicherte in einer ausländischen gesetzlichen Rentenversicherung 


 
20 Zum begünstigten Personenkreis gehören nach § 10a Abs. 6 Satz 1 EStG auch Pflicht-


mitglieder in einem ausländischen gesetzlichen Alterssicherungssystem, wenn diese 
Pflichtmitgliedschaft 
- mit einer Pflichtmitgliedschaft in einem inländischen Alterssicherungssystem nach § 10a 


Abs. 1 Satz 1 oder 3 EStG vergleichbar ist und 
- vor dem 1. Januar 2010 begründet wurde, 
sofern sie im Beitragsjahr unbeschränkt einkommensteuerpflichtig sind oder für das 
Beitragsjahr nach § 1 Abs. 3 EStG als unbeschränkt einkommensteuerpflichtig behandelt 
werden. Das gilt ebenso für den Fall der Arbeitslosigkeit, wenn die Pflichtversicherung in der 
ausländischen gesetzlichen Rentenversicherung fortbesteht. Endet die Pflichtmitgliedschaft in 
diesem ausländischen gesetzlichen Alterssicherungssystem oder wird sie für länger als ein 
Beitragsjahr unterbrochen, endet der Bestandsschutz des § 10a Abs. 6 EStG. 


 
21 Der Bestandsschutz des § 10a Abs. 6 EStG besteht nur, wenn die in Rn. 20 genannten 


Voraussetzungen vorliegen und der Anleger vor dem 1. Januar 2010 einen Vertrag abge-
schlossen hat. Wird der vom Anleger vor dem 1. Januar 2010 abgeschlossene Vertrag 
gekündigt, ist dieser für die Prüfung der Voraussetzungen der Bestandsschutzregelung des 
§ 10a Abs. 6 EStG nicht zu berücksichtigen. Ein nach dem 31. Dezember 2009 abgeschlos-
sener Vertrag ist für die Prüfung der Voraussetzungen der Bestandsschutzregelung des 
§ 10a Abs. 6 EStG nicht zu berücksichtigen, selbst wenn Altersvorsorgevermögen von einem 
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dung des § 10a/Abschnitt XI EStG im Rahmen der Bestandsschutzregelung werden nur 
Altersvorsorgebeiträge zugunsten eines vor dem 1. Januar 2010 abgeschlossenen Vertrags 
berücksichtigt (vgl. Rn. 44). 
 


(2) Bezieher einer Rente wegen voller Erwerbsminderung oder Erwerbsunfähigkeit 
oder einer Versorgung wegen Dienstunfähigkeit aus einem ausländischen 
Alterssicherungssystem 


 
22 Die Bestandsschutzregelung gilt auch für Personen, 


- die aus einem vergleichbaren ausländischen gesetzlichen Alterssicherungssystem eine 
Leistung erhalten, die mit einer Rente wegen voller Erwerbsminderung oder Erwerbs-
unfähigkeit oder einer Versorgung wegen Dienstunfähigkeit aus einem der in § 10a Abs. 1 
Satz 1 oder 3 EStG genannten inländischen Alterssicherungssysteme vergleichbar ist, 


- die unmittelbar vor dem Bezug dieser Leistung einer der in Rn. 2 bis 13, 20, 23 oder 24 
genannten Personengruppen angehörten, 


- das 67. Lebensjahr noch nicht vollendet haben und  
- unbeschränkt einkommensteuerpflichtig sind oder für das Beitragsjahr nach  


§ 1 Abs. 3 EStG als unbeschränkt einkommensteuerpflichtig behandelt werden. 
 
(3) Beschäftigte internationaler Institutionen 


 
23 Für die Anwendung der Bestandsschutzregelung des § 10a Abs. 6 EStG sind die Alters-


sicherungssysteme der folgenden internationalen Organisationen als ein einem begünstigten 
inländischen Alterssicherungssystem vergleichbares Alterssicherungssystem anzusehen: 
- Bank für Internationalen Zahlungsausgleich (BIZ),  
- Europäische Agentur für Flugsicherheit (EASA), 
- Europäische Investitionsbank (EIB), 
- Europäische Kommission (KOM), 
- Europäische Organisation für astronomische Forschung in der südlichen Hemisphäre‚ 


(ESO), 
- Europäische Organisation für die Nutzung meteorologischer Satelliten (EUMETSAT), 
- Europäische Organisation für Kernforschung (CERN), 
- Europäische Organisation zur Sicherung der Luftfahrt (EUROCONTROL), 
- Europäische Patentorganisation (EPO), 
- Europäische Weltraumorganisation (ESA), 
- Europäische Zentralbank (EZB), 
- Europäischer Rechnungshof (EuRH), 
- Europäisches Hochschulinstitut (EHI), 
- Europäisches Laboratorium für Molekularbiologie (EMBL), 
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- Europäisches Zentrum für mittelfristige Wettervorhersage (EZMV, engl. ECWMF), 
- Europarat, 
- Nordatlantikvertragsorganisation (NATO), 
- Organisation für wirtschaftliche Zusammenarbeit und Entwicklung (OECD), 
- Vereinte Nationen (VN) und 
- Westeuropäische Union (WEU). 
 
Das Alterssicherungssystem der Gemeinsamen Organisation der Rüstungskooperation 
(OCCAR) ist hingegen für die Anwendung der Bestandsschutzregelung des 
§ 10a Abs. 6 EStG nicht als ein einem begünstigten inländischen Alterssicherungssystem 
vergleichbares Alterssicherungssystem anzusehen. 
 


24 Bedienstete der Europäischen Gemeinschaften (Beamte und sonstige Bedienstete) sind für die 
Beurteilung der Zugehörigkeit zum begünstigten Personenkreis so zu behandeln, als bestünde 
für sie eine Pflichtmitgliedschaft in einem ausländischen gesetzlichen Rentenversicherungs-
system, die mit einer Pflichtmitgliedschaft in einem inländischen Alterssicherungssystem 
nach § 10a Abs. 1 Satz 1 oder 3 EStG vergleichbar ist. 


 
c) Nicht unmittelbar begünstigte Personen 


 
25 Nicht unmittelbar begünstigt sind insbesondere die in Anlage 1 Abschnitt C aufgeführten 


Personengruppen. 
 
26 Ein Steuerpflichtiger ist nicht berechtigt, seine Altersvorsorgebeiträge als Sonderausgaben 


gem. § 10a EStG abzuziehen, wenn er im gesamten Beitragsjahr nicht mehr „aktiv“, sondern 
lediglich in früheren Jahren in der gesetzlichen Rentenversicherung pflichtversichert gewesen 
ist. Eine Berechtigung zum zusätzlichen Sonderausgabenabzug ergibt sich ebenfalls nicht aus 
einer bestehenden Pflichtmitgliedschaft in einem berufsständischen Versorgungswerk und ist 
auch nicht daraus abzuleiten, dass der Steuerpflichtige über seinen Ehegatten/Lebenspartner 
gem. § 79 EStG mittelbar einen Anspruch auf die Zulage hat (vgl. BFH-Urteil vom 
29. Juli 2015, BStBl II 2016 S. 18). 


 
d) Mittelbar zulageberechtigte Personen 


 
27 Bei Ehegatten/Lebenspartnern, von denen nur ein Ehegatte/Lebenspartner unmittelbar 


zulageberechtigt ist, ist auch der andere Ehegatte/Lebenspartner (mittelbar) zulageberechtigt, 
wenn 
- die Ehegatten/Lebenspartner nicht dauernd getrennt gelebt haben (§ 26 Abs. 1 EStG), 
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Altersvorsorgeverträge-Zertifizierungsgesetzes (AltZertG) zertifizierten Vertrag 
(Altersvorsorgevertrag) abgeschlossen haben oder der unmittelbar zulageberechtigte 
Ehegatte/Lebenspartner über eine förderbare Versorgung im Sinne des § 82 Abs. 2 EStG 
bei einer Pensionskasse, einem Pensionsfonds oder über eine nach § 82 Abs. 2 EStG 
förderbare Direktversicherung verfügt und der andere Ehegatte/Lebenspartner einen auf 
seinen Namen lautenden, nach § 5 AltZertG zertifizierten Vertrag abgeschlossen hat, 


- sie ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem Mitgliedstaat der 
Europäischen Union oder einem Staat gehabt haben, auf den das Abkommen über den 
Europäischen Wirtschaftsraum anwendbar ist, (EU-/EWR-Staat), 


- der nicht unmittelbar zulageberechtigte Ehegatte/Lebenspartner Altersvorsorgebeiträge 
i. H. v. mindestens 60 € auf seinen Altersvorsorgevertrag geleistet hat. Eine anteilige 
Zahlung ist nicht ausreichend; dies gilt auch, wenn dieser Ehegatte/Lebenspartner 
innerhalb des Beitragsjahres verstirbt und 


- bei dem Altersvorsorgevertrag, für den die Zulage beansprucht wird, die Auszahlungs-
phase noch nicht begonnen hat. 
 


Die Voraussetzungen für das Vorliegen einer mittelbaren Zulageberechtigung sind für jedes 
Beitragsjahr gesondert zu prüfen. 


 
28 Es reicht nicht aus, wenn der nicht unmittelbar zulageberechtigte Ehegatte/Lebenspartner über 


eine förderbare Versorgung im Sinne des § 82 Abs. 2 EStG bei einer Pensionskasse, einem 
Pensionsfonds oder über eine nach § 82 Abs. 2 EStG förderbare Direktversicherung verfügt 
hat (BFH-Urteil vom 21. Juli 2009, BStBl II S. 995). Zum Sonderausgabenabzug nach § 10a 
EStG vgl. Rn. 101. Im Hinblick auf die Beantragung einer Zulagenummer wird auf § 89 
Abs. 1 Satz 4 EStG verwiesen. 
 


29 Die mittelbare Zulageberechtigung entfällt, wenn der mittelbar Zulageberechtigte unmittelbar 
zulageberechtigt wird oder die in Rn. 27 genannten Voraussetzungen im jeweiligen 
Beitragsjahr nicht mehr vorliegen.  


 
30 Ein mittelbar zulageberechtigter Ehegatte/Lebenspartner verliert im Fall der Auflösung der 


Ehe bzw. der Aufhebung der Lebenspartnerschaft - auch wenn die Ehegatten/Lebenspartner 
nicht bereits während des ganzen Jahres getrennt gelebt haben - bereits für das Jahr der 
Auflösung der Ehe bzw. der Aufhebung der Lebenspartnerschaft seine Zulageberechtigung, 
wenn der unmittelbar Zulageberechtigte im selben Jahr wieder geheiratet hat bzw. eine neue 
Lebenspartnerschaft begründet hat und er und der neue Ehegatte/Lebenspartner nicht dauernd 
getrennt leben und ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem EU-/EWR-Staat 
haben. 
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a) Private Altersvorsorgebeiträge 


 
31 Altersvorsorgebeiträge im Sinne des § 82 Abs. 1 EStG sind die zugunsten eines auf den 


Namen des Zulageberechtigten lautenden nach § 5 AltZertG zertifizierten Vertrags 
(Altersvorsorgevertrag) bis zum Beginn der Auszahlungsphase geleisteten Beiträge und 
Tilgungsleistungen. Die dem Vertrag gutgeschriebenen oder zur Tilgung eingesetzten 
Zulagen stellen - anders als im AltZertG - keine Altersvorsorgebeiträge dar und sind daher 
selbst nicht zulagefähig. Erträge des Altersvorsorgevermögens sind keine Altersvorsorge-
beiträge. Es reicht daher für eine Förderung nicht aus, wenn lediglich Zinsen und Erträge des 
Vorsorgevermögens dem Vertrag gutgeschrieben werden (BFH-Urteil vom 8. Juli 2015, 
BStBl II 2016 S. 525). Beiträge zugunsten von Verträgen, bei denen mehrere Personen 
Vertragspartner sind, sind nicht begünstigt. Dies gilt auch für Verträge, die von 
Ehegatten/Lebenspartnern gemeinsam abgeschlossen werden. Der Notwendigkeit zum 
Abschluss eigenständiger Verträge steht jedoch nicht entgegen, wenn eine dritte Person oder 
der Ehegatte/Lebenspartner für das im Rahmen eines zertifizierten Altersvorsorgevertrags 
aufgenommene Darlehen mithaftet. Sämtliche Beträge, die bei den in § 3 Nr. 55 bis 55c EStG 
genannten Übertragungsvorgängen übertragen werden, sind nach § 82 Abs. 4 Nr. 5 EStG für 
die Berücksichtigung als Altersvorsorgebeiträge ausgeschlossen. Dem Zulageberechtigten 
bleibt es unbenommen, Zulageanträge innerhalb der Antragsfrist an den vorherigen Anbieter 
zu richten, an den die Altersvorsorgebeiträge gezahlt wurden. Ein abgebender Anbieter hat 
aufgrund seiner nachvertraglichen Pflichten diesen Antrag anzunehmen. Er kann den Zulage-
antrag ohne weitere Bearbeitung an den neuen Anbieter weiterreichen. Es wird jedoch nicht 
beanstandet, wenn der Zulageberechtigte für die im Jahr der Übertragung an den abgebenden 
Anbieter gezahlten Beiträge über den annehmenden Anbieter eine Zulage beantragt, sofern 
dem annehmenden Anbieter die Höhe der an den abgebenden Anbieter im laufenden Jahr 
gezahlten Beiträge bekannt ist. 


 
32 Altersvorsorgebeiträge nach § 82 Abs. 1 Satz 1 Nr. 2 EStG sind die zugunsten eines auf den 


Namen des Zulageberechtigten lautenden Altersvorsorgevertrags geleisteten Tilgungen für ein 
Darlehen, das der Zulageberechtigte ausschließlich für eine nach dem 31. Dezember 2007 
vorgenommene wohnungswirtschaftliche Verwendung im Sinne des § 92a Abs. 1 
Satz 1 EStG eingesetzt hat (vgl. hierzu Rn. 257 bis 283). Dies gilt auch, wenn das für eine 
wohnungswirtschaftliche Verwendung im Sinne des § 92a Abs. 1 Satz 1 Nr. 1 oder 2 EStG 
aufgenommene Darlehen später auf einen zertifizierten Altersvorsorgevertrag in Form eines 
Darlehensvertrags umgeschuldet wird; auch mehrfache Umschuldungen sind in den Fällen der 
wohnungswirtschaftlichen Verwendung im Sinne des § 92a Abs. 1 Satz 1 Nr. 1 oder 2 EStG 
möglich. Es kommt nicht darauf an, ob das abgelöste Darlehen im Rahmen eines zertifizierten 
Altersvorsorgevertrags gewährt worden ist und ob der Zulageberechtigte alleiniger oder 
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leistungen gezahlten Zulagen sind unmittelbar für die Tilgung des jeweiligen Darlehens zu 
verwenden. Bei Beiträgen zugunsten mehrerer Altersvorsorgeverträge vgl. Rn. 121, 122. Der 
Zulageberechtigte muss die vertragsgemäße Verwendung des Darlehens gegenüber seinem 
Anbieter nachweisen. Der Anbieter hat solange ganz oder teilweise von nicht ordnungsgemäß 
verwendeten Darlehensbeträgen auszugehen, bis die ordnungsgemäße Verwendung nach-
gewiesen ist. 
 


33 Setzt sich ein Altersvorsorgevertrag aus einer Vertragsgestaltung im Sinne des § 1 
Abs. 1 AltZertG und einem Rechtsanspruch auf Gewährung eines Darlehens zusammen (§ 1 
Abs. 1a Satz 1 Nr. 2 AltZertG), handelt es sich bei den geleisteten Beiträgen für den Vertrags-
teil, der nach § 1 Abs. 1 AltZertG ausgestaltet ist, um Altersvorsorgebeiträge nach § 82 Abs. 1 
Satz 1 Nr. 1 EStG und bei den zur Tilgung des Darlehens geleisteten Zahlungen um Alters-
vorsorgebeiträge nach § 82 Abs. 1 Satz 1 Nr. 2 EStG. 


 
34 Handelt es sich um Zahlungen zugunsten eines zertifizierten Altersvorsorgevertrags nach § 1 


Abs. 1a Satz 1 Nr. 3 AltZertG, ist zu differenzieren: Zahlungen, die unmittelbar für die 
Tilgung des Darlehens eingesetzt werden, sind Tilgungsleistungen nach § 82 Abs. 1 Satz 1 
Nr. 2 EStG. Wird mit den vom Zulageberechtigten geleisteten Zahlungen jedoch zunächst 
Altersvorsorgevermögen gebildet, welches zu einem späteren Zeitpunkt zur Tilgung des 
Darlehens eingesetzt wird und ist dies bereits bei Vertragsabschluss unwiderruflich vereinbart 
worden, dann gelten die geleisteten Zahlungen bereits im Zahlungszeitpunkt als Tilgungs-
leistungen nach § 82 Abs. 1 Satz 3 EStG. 
 


35 Der in der zu zahlenden Kreditrate enthaltene Zinsanteil sowie die anfallenden Kosten und 
Gebühren sind keine Altersvorsorgebeiträge und damit nicht nach § 10a/Abschnitt XI EStG 
begünstigt. Die Förderung bezieht sich nur auf den in der gezahlten Kreditrate enthaltenen 
Tilgungsanteil. 


 
36 Die während der Nichtnutzung aufgrund des beruflichen Umzugs geleisteten Tilgungsbeträge 


sind ab dem Jahr nach Aufgabe der Selbstnutzung bis zum Jahr vor der Wiederaufnahme der 
Selbstnutzung keine Altersvorsorgebeiträge und damit nicht nach § 10a/Abschnitt XI EStG 
begünstigt, auch wenn die weiteren steuerlichen Folgen (Besteuerung des Wohnförderkontos 
bzw. schädliche Verwendung im Sinne des § 93 EStG) wegen der Regelung des § 92a 
Abs. 4 EStG nicht eintreten. Nach § 82 Abs. 1 Satz 5 EStG werden Tilgungsleistungen nur 
berücksichtigt, wenn das zugrunde liegende Darlehen für eine nach dem 31. Dezember 2007 
vorgenommene wohnungswirtschaftliche Verwendung im Sinne des § 92a Abs. 1 
Satz 1 EStG eingesetzt wurde. Eine wohnungswirtschaftliche Verwendung im Sinne des 
§ 92a EStG liegt in der Zeit der berufsbedingten Nichtnutzung nicht vor, da die Wohnung in 
dieser Zeit weder die Hauptwohnung noch den Mittelpunkt der Lebensinteressen des 
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Bescheiderteilung nach § 92a Abs. 4 Satz 3 EStG, eine Wiederaufnahme der Selbstnutzung 
nach einem beruflichen Umzug sowie den Wegfall der Voraussetzungen nach § 92a 
Abs. 4 EStG zu informieren. 


 
37 Im Beitragsjahr der Aufgabe der Selbstnutzung gelten auch die nach der Aufgabe der 


Selbstnutzung geleisteten Beiträge oder Tilgungsleistungen als Altersvorsorgebeiträge. Im 
Beitragsjahr einer Reinvestition in eine weitere begünstigte Wohnung (§ 92a Abs. 3 Satz 9 
Nr. 1 EStG) oder des Wiedereinzugs in dieselbe Wohnung nach einem beruflich bedingten 
Umzug (§ 82 Abs. 1 Satz 8 Nr. 2 EStG) gelten auch die vor der Reinvestition bzw. die vor 
dem Wiedereinzug geleisteten Beiträge oder Tilgungsleistungen als Altersvorsorgebeiträge. 


 
38 Beispiel: 
 Z gibt die Selbstnutzung am 1. Mai 2022 auf und teilt gleichzeitig seine Reinvestitionsabsicht 


mit. Er zahlt für die Beitragsjahre ab 2023 weiterhin Beiträge in seinen Altersvorsorgevertrag 
ein. Am 1. Mai 2026 nimmt er die Selbstnutzung einer neuen Wohnung auf. Lediglich die 
gezahlten Beiträge für die Beitragsjahre 2022 und 2026 sind Altersvorsorgebeiträge. 


 
39 Wird gefördertes Altersvorsorgevermögen von einem Altersvorsorgevertrag im Sinne des § 1 


Abs. 1 oder Abs. 1a Satz 1 Nr. 2 AltZertG in einen Altersvorsorgevertrag im Sinne des § 1 
Abs. 1a Satz 1 Nr. 3 AltZertG übertragen (§ 1 Abs. 1 Nr. 10 Buchstabe b AltZertG), sind ab 
dem Zeitpunkt der Übertragung des gebildeten Kapitals, frühestens ab der Inanspruchnahme 
des Vorfinanzierungsdarlehens oder des Zwischenkredits, die damit übertragenen und bereits 
geförderten Beiträge nicht mehr Beiträge im Sinne des § 82 Abs. 1 Satz 1 Nr. 1 EStG, 
sondern bereits geförderte Tilgungsleistungen nach § 82 Abs. 1 Satz 3 EStG. Dies gilt auch, 
wenn ein Altersvorsorgevertrag im Sinne des § 1 Abs. 1a Satz 1 Nr. 3 AltZertG für eine 
Umschuldung im Sinne der Rn. 32 genutzt wird. 


 
b) Beiträge im Rahmen der betrieblichen Altersversorgung 
 


40 Auf die Ausführungen in den Rn. 67 ff. des BMF-Schreibens vom 12. August 2021 
(BStBl I S. 1050) wird hingewiesen. 


 
c) Altersvorsorgebeiträge nach Beginn der Auszahlungsphase 
 


41 Beiträge zugunsten eines Vertrags, die nach Beginn der Auszahlungsphase geleistet wurden, 
sind keine Altersvorsorgebeiträge im Sinne des § 82 EStG. D. h., für diese Beiträge kommt 
eine steuerliche Förderung nach § 10a/Abschnitt XI EStG nicht in Betracht. 
 
d) Beiträge, die über den Mindesteigenbeitrag hinausgehen 
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42 Auch Beiträge, die über den Mindesteigenbeitrag hinausgehen, sind Altersvorsorgebeiträge. 
Zum Begriff der Überzahlung wird auf Rn. 136 verwiesen. 
 


43 Sieht der Altersvorsorgevertrag allerdings eine vertragliche Begrenzung auf einen fest-
gelegten Höchstbetrag vor (z. B. den Betrag nach § 10a EStG oder den nach § 86 EStG 
erforderlichen Mindesteigenbeitrag zuzüglich Zulageanspruch), handelt es sich bei Zah-
lungen, die darüber hinausgehen, um zivilrechtlich nicht geschuldete Beträge, hinsichtlich 
derer dem Anleger ein Rückerstattungsanspruch gegen den Anbieter zusteht. Diese Beträge 
stellen in der Regel keine Altersvorsorgebeiträge im Sinne des § 82 Abs. 1 EStG dar 
(Ausnahme vgl. Rn. 138). Der Anbieter darf diese Beträge daher nicht in den Datensatz nach 
§ 10a Abs. 5 Satz 1 EStG aufnehmen. 


 
e) Beiträge von Versicherten in einer ausländischen gesetzlichen Rentenversicherung 


 
44 Als Altersvorsorgebeiträge im Sinne des § 82 EStG sind bei den in Rn. 20 bis 24 genannten 


Personengruppen nur diejenigen Beiträge zu berücksichtigen, die vom Zulageberechtigten 
zugunsten eines vor dem 1. Januar 2010 abgeschlossenen Vertrags geleistet wurden. 


 
3. Altersvorsorgezulage (Zulage)  
 
a) Grundzulage 


 
45 Jeder unmittelbar oder mittelbar Zulageberechtigte erhält auf Antrag für seine im abge-


laufenen Beitragsjahr gezahlten Altersvorsorgebeiträge eine Grundzulage. Für die Zulagen-
gewährung bei mittelbar zulageberechtigten Ehegatten/Lebenspartnern sind die Rn. 27 bis 30 
zu beachten. Die Grundzulage beträgt ab dem Beitragsjahr 2018 jährlich 175 €. 


 
46 Für unmittelbar Zulageberechtigte, die das 25. Lebensjahr noch nicht vollendet haben, erhöht 


sich die Grundzulage einmalig um einen Betrag von 200 € (sog. Berufseinsteiger-Bonus). Für 
die Erhöhung ist kein gesonderter Antrag erforderlich. Die erhöhte Grundzulage ist einmalig 
für das erste nach dem 31. Dezember 2007 beginnende Beitragsjahr zu zahlen, für das der 
Zulageberechtigte die Zulage beantragt, wenn er zu Beginn des betreffenden Beitragsjahres 
das 25. Lebensjahr noch nicht vollendet hat. Das Datum des Vertragsabschlusses ist insoweit 
unerheblich. Für die Berechnung des Mindesteigenbeitrags ist in dem ersten Beitragsjahr, in 
dem die Voraussetzungen für die Gewährung des Erhöhungsbetrags vorliegen, die erhöhte 
Grundzulage zu berücksichtigen. Erbringt der Zulageberechtigte nicht den erforderlichen 
Mindesteigenbeitrag (§ 86 Abs. 1 EStG), erfolgt eine entsprechende Kürzung der Zulage und 
damit auch des in der erhöhten Grundzulage enthaltenen einmalig zu gewährenden 
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betrags in späteren Beitragsjahren besteht nicht. 
 
b) Kinderzulage 
 
aa) Allgemeines 


 
47 Anspruch auf Kinderzulage besteht für jedes Kind, für das gegenüber dem Zulageberechtigten 


für mindestens einen Monat des Beitragsjahres Kindergeld festgesetzt worden ist. Die Kinder-
zulage beträgt ab dem Jahr 2008 für jedes vor dem 1. Januar 2008 geborene Kind 185 € und 
für jedes nach dem 31. Dezember 2007 geborene Kind 300 € jährlich. Auf den Zeitpunkt der 
Auszahlung des Kindergeldes kommt es nicht an. Anspruch auf Kinderzulage besteht für ein 
Beitragsjahr auch dann, wenn das Kindergeld für dieses Jahr erst in einem späteren Kalender-
jahr rückwirkend festgesetzt wurde. Wird ein Kind z. B. am Ende des Beitragsjahres geboren, 
so besteht der Anspruch auf Kinderzulage für das gesamte Jahr, auch wenn das Kindergeld für 
Dezember regelmäßig erst im nachfolgenden Kalenderjahr festgesetzt wird. 


 
48 Die Festsetzung ist gegenüber der Auszahlung des Kindergeldes vorrangig. 
 
49 Beispiel: 


 
Für den kindergeldberechtigten Vater wird Kindergeld festgesetzt. Wegen der Unterbringung 
des Kindes in einem Heim stellt das Jugendamt einen Antrag auf Abzweigung des Kinder-
geldes, dem stattgegeben wird. Das Kindergeld wird nicht an den Vater, sondern an das 
Jugendamt ausgezahlt. 
 
Anspruch auf Kinderzulage hat in diesem Fall der Vater. 


 
50 Dem Kindergeld stehen andere Leistungen für Kinder im Sinne des § 65 Satz 1 EStG gleich 


(§ 65 Satz 2 EStG). Zu den mit dem Kindergeld vergleichbaren Leistungen im Sinne des 
§ 65 Satz 1 Nr. 1 EStG wird auf das Schreiben des Bundeszentralamts für Steuern vom 
16. Januar 2017 (BStBl I S. 151) verwiesen.  


 
bb) Kinderzulageberechtigung bei Eltern, die miteinander verheiratet sind oder eine 


Lebenspartnerschaft führen 
 


51 Steht ein Kind zu beiden Ehegatten verschiedenen Geschlechts, die 
- nicht dauernd getrennt leben (§ 26 Abs. 1 EStG) und 
- ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem EU-/EWR-Staat haben, 
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Kinderzulage. Die Eltern können gemeinsam für das jeweilige Beitragsjahr beantragen, dass 
der Vater die Zulage erhält. In beiden Fällen kommt es nicht darauf an, gegenüber welchem 
Elternteil das Kindergeld festgesetzt wurde. Die Übertragung der Kinderzulage muss auch in 
den Fällen beantragt werden, in denen die Mutter keinen Anspruch auf Zulage hat, weil sie 
beispielsweise keinen Altersvorsorgevertrag abgeschlossen hat. Eine Übertragungsmöglich-
keit besteht nicht, wenn das Kind nur zu einem der Ehegatten in einem Kindschaftsverhältnis 
steht (vgl. Rn. 56). 


 
52 Der Antrag kann 


- für jedes einzelne Kind gestellt werden, 
- nach Eingang beim Anbieter für abgelaufene Beitragsjahre nicht mehr widerrufen 


werden. 
 


53 Hat der Vater seinem Anbieter eine Vollmacht (vgl. Rn. 295) zur formlosen Antragstellung 
erteilt, gilt der Antrag auf Übertragung der Kinderzulage von der Mutter auf ihn auch für die 
Folgejahre bis auf Widerruf als gestellt. Der Antrag kann bis zum Ablauf des Beitragsjahres, 
für das er erstmals nicht mehr gelten soll, gegenüber dem Anbieter des Vaters widerrufen 
werden. Eine gemeinsame Erklärung zur Übertragung der Kinderzulage verliert ihre 
Wirkung mit dem Beitragsjahr, in dem die Voraussetzungen des § 26 Abs. 1 EStG nicht 
mehr vorliegen. Dies ist beispielsweise der Fall, wenn die Ehegatten im gesamten 
Beitragsjahr dauernd getrennt gelebt haben. 


 
54 Bei Eltern gleichen Geschlechts, die miteinander verheiratet sind oder eine Lebenspartner-


schaft führen, nicht dauernd getrennt leben (§ 26 Abs. 1 EStG) und ihren Wohnsitz oder 
gewöhnlichen Aufenthalt in einem EU-/EWR-Staat haben, ist die Kinderzulage dem Eltern-
teil zuzuordnen, gegenüber dem das Kindergeld festgesetzt wurde; auf Antrag beider Eltern 
dem anderen Elternteil. Eine Übertragungsmöglichkeit besteht nicht, wenn das Kind nur zu 
einem der Elternteile in einem Kindschaftsverhältnis steht (vgl. Rn. 56). 


 
cc) Kinderzulageberechtigung in anderen Fällen 


 
55 Sind die Eltern nicht miteinander verheiratet und führen keine Lebenspartnerschaft, leben sie 


dauernd getrennt oder haben sie ihren Wohnsitz oder gewöhnlichen Aufenthalt nicht in einem 
EU-/EWR-Staat, erhält der Elternteil die Kinderzulage, gegenüber dem das Kindergeld für 
das Kind festgesetzt wurde (§ 85 Abs. 1 Satz 1 EStG). Eine Übertragung der Kinderzulage 
nach § 85 Abs. 2 EStG ist in diesen Fällen nicht möglich. Dies gilt auch, wenn derjenige 
Elternteil, gegenüber dem das Kindergeld festgesetzt wurde, keine Grundzulage erhält. 
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56 Sind nicht beide Ehegatten/Lebenspartner Eltern des Kindes, ist eine Übertragung der 
Kinderzulage nach § 85 Abs. 2 EStG nicht zulässig. Wird beispielsweise gegenüber einem 
Zulageberechtigten Kindergeld für ein in seinen Haushalt aufgenommenes Kind seines 
Ehegatten (§ 63 Abs. 1 Satz 1 Nr. 2 EStG) festgesetzt, steht nur ihm die Kinderzulage nach 
§ 85 Abs. 1 EStG zu. 


 
57 Wird gegenüber einem Großelternteil im Sinne von § 64 Abs. 2 EStG das Kindergeld 


festgesetzt, steht nur ihm die Kinderzulage zu. 
 


dd) Wechsel des Kindergeldberechtigten im Laufe des Beitragsjahres 
 


58 Wurde während des Beitragsjahres gegenüber mehreren Zulageberechtigten für unter-
schiedliche Zeiträume Kindergeld festgesetzt, hat gem. § 85 Abs. 1 Satz 4 EStG in der Regel 
derjenige den Anspruch auf die Kinderzulage, dem gegenüber für den zeitlich frühesten 
Anspruchszeitraum im Beitragsjahr Kindergeld festgesetzt wurde. Dies gilt nicht bei einem 
Wechsel zwischen den in Rn. 51 genannten Elternteilen. 


59 Beispiel: 
 
Das Kind lebt mit den Großeltern und der unverheirateten Mutter in einem gemeinsamen 
Haushalt. Einem Großelternteil gegenüber wird das Kindergeld für die Monate Januar bis 
Mai 2023 festgesetzt. Ab Juni 2023 wird das Kindergeld gegenüber der Mutter festgesetzt. 
 
Die Kinderzulage steht dem zulageberechtigten Großelternteil zu, da gegenüber diesem im 
Jahr 2023 zeitlich zuerst das Kindergeld festgesetzt wurde. 


 
60 Hat der Kindergeldberechtigte keinen Kindergeldantrag gestellt, besteht nach § 85 Abs. 1 


Satz 1 EStG selbst dann kein Anspruch auf die Kinderzulage, wenn vom Finanzamt der 
Kinderfreibetrag nach § 32 Abs. 6 Satz 1 EStG berücksichtigt wird. 


 
ee) Kindergeldrückforderung 


 
61 Stellt sich zu einem späteren Zeitpunkt heraus, dass die Festsetzung für das gesamte 


Kindergeld im Beitragsjahr aufzuheben ist und das Kindergeld für alle Monate des 
Beitragsjahres zurückgefordert wird, entfällt der Anspruch auf die Zulage gem. § 85 Abs. 1 
Satz 3 EStG. Darf zu Unrecht festgesetztes und ausgezahltes Kindergeld aus verfahrens-
rechtlichen Gründen nicht zurückgefordert werden, bleibt der Anspruch auf die Zulage für das 
entsprechende Beitragsjahr bestehen. Wird Kindergeld teilweise (für nicht alle Monate des 
Beitragsjahres) zurückgefordert, bleibt der Anspruch auf Zulage für das entsprechende 
Beitragsjahr ebenfalls bestehen; allerdings ist in diesen Fällen Rn. 58 zu beachten. 
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aa) Allgemeines 


 
62 Die Zulage wird nur dann in voller Höhe gewährt, wenn der Berechtigte einen bestimmten 


Mindesteigenbeitrag zugunsten der begünstigten - maximal zwei - Verträge erbracht hat 
(§§ 86, 87 EStG). Zinsen und Erträge sind keine Beiträge (vgl. Rn. 31). 


 
63 Der jährliche Mindesteigenbeitrag ermittelt sich wie folgt: 4 % der maßgebenden Einnahmen, 


maximal 2.100 €, abzüglich der Zulage. 
 


64 Der Mindesteigenbeitrag gem. Rn. 63 ist - auch bei Beiträgen zugunsten von Verträgen, die 
vor dem 1. Januar 2005 abgeschlossen wurden - mit dem Sockelbetrag nach § 86 Abs. 1 
Satz 4 EStG zu vergleichen. Dieser beträgt jährlich einheitlich 60 €. Die Zulage wird nicht 
gekürzt, wenn der Berechtigte in dem maßgebenden Beitragsjahr den höheren der beiden 
Beträge als Eigenbeitrag zugunsten der begünstigten - maximal zwei - Verträge eingezahlt 
hat. Zu den Besonderheiten bei Ehegatten/Lebenspartnern vgl. Rn. 84 ff. 
 


65 Hat der Zulageberechtigte in dem dem Beitragsjahr vorangegangenen Kalenderjahr keine 
maßgebenden Einnahmen (vgl. Rn. 69) erzielt, ist als Mindesteigenbeitrag immer der 
Sockelbetrag zugrunde zu legen. 


 
66 Beispiel 1: 


 
Der ledige A ohne Kinder erzielt Einkünfte aus nichtselbständiger Arbeit und ist in der 
inländischen gesetzlichen Rentenversicherung pflichtversichert. Für ihn ist die Beitrags-
bemessungsgrenze West maßgeblich. Er zahlt zugunsten seines Altersvorsorgevertrags im 
Jahr 2023 eigene Beiträge i. H. v. 1.925 € ein. Im Jahr 2022 hatte er beitragspflichtige Ein-
nahmen i. H. v. 53.000 €. Die beitragspflichtigen Einnahmen des A unterschreiten die 
Beitragsbemessungsgrenze in der allgemeinen Rentenversicherung (West) für das 
Kalenderjahr 2022 (84.600 €). 


 
Beitragspflichtige Einnahmen 53.000 € 
4 % 2.120 € 
höchstens 2.100 € 
anzusetzen  2.100 € 
abzüglich Zulage    175 € 
Mindesteigenbeitrag (§ 86 Abs. 1 Satz 2 EStG) 1.925 € 
Sockelbetrag (§ 86 Abs. 1 Satz 4 EStG) 60 € 
maßgebend (§ 86 Abs. 1 Satz 5 EStG) 1.925 € 
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67 Abwandlung des Beispiels 1 in Rn. 66: 


 
A erhält zudem zwei Kinderzulagen für seine in den Jahren 2004 und 2005 geborenen Kinder. 
 
Beitragspflichtige Einnahmen 53.000 € 
4 % 2.120 € 
höchstens  2.100 € 
anzusetzen 2.100 € 
abzüglich Zulage (175 € + 2 x 185 €)    545 € 
Mindesteigenbeitrag (§ 86 Abs. 1 Satz 2 EStG) 1.555 € 
Sockelbetrag (§ 86 Abs. 1 Satz 4 EStG) 60 € 
maßgebend (§ 86 Abs. 1 Satz 5 EStG) 1.555 € 
 
Die von A geleisteten Beiträge übersteigen den Mindesteigenbeitrag. Die Zulage wird nicht 
gekürzt. 
 


68 Beispiel 2: 
 
B werden in der gesetzlichen Rentenversicherung für das Jahr 2023 Kindererziehungszeiten 
(§ 56 SGB VI) angerechnet. Sie hat zwei Kinder, die in den Jahren 2016 und 2022 geboren 
worden sind, und zahlt zugunsten ihres Altersvorsorgevertrags im Jahr 2023 eigene Beiträge 
i. H. v. 30 € ein. Im Jahr 2023 hat sie keine beitragspflichtigen Einnahmen erzielt, 2022 er-
zielte sie aus einer rentenversicherungspflichtigen Beschäftigung beitragspflichtige Einnah-
men i. H. v. insgesamt 4.800 €. Außerdem erhielt sie im Jahr 2022 Elterngeld i. H. v. 300 € 
(keine beitragspflichtigen Einnahmen, vgl. Rn. 81). 
 
Elterngeld (kein Ansatz) 0 € 
Beitragspflichtige Einnahmen  4.800 € 
4 %  192 € 
höchstens  2.100 € 
anzusetzen  192 € 
abzüglich Zulage (175 € + 2 x 300 €) 775 € 
Mindesteigenbeitrag (§ 86 Abs. 1 Satz 2 EStG)  0 € 
Sockelbetrag (§ 86 Abs. 1 Satz 4 EStG)  60 € 
maßgebend (§ 86 Abs. 1 Satz 5 EStG)  60 € 
geleisteter Eigenbeitrag 30 € 
Kürzungsfaktor (Eigenbeitrag / Mindesteigenbeitrag x 100)  50 % 
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Zulage von insgesamt 775 € um 50 % gekürzt, so dass lediglich eine Zulage i. H. v. 387,50 € 
gewährt werden kann. 
 
bb) Berechnungsgrundlagen 
 


69 Maßgebend für den individuell zu ermittelnden Mindesteigenbeitrag (Rn. 63) ist die Summe 
der in dem dem Beitragsjahr vorangegangenen Kalenderjahr erzielten beitragspflichtigen 
Einnahmen im Sinne des SGB VI, der bezogenen Besoldung und Amtsbezüge, in den Fällen 
des § 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 3 und 4 EStG der erzielten Einnahmen, die beitrags-
pflichtig gewesen wären, wenn die Versicherungsfreiheit in der gesetzlichen Rentenversiche-
rung nicht bestanden hätte und der bezogenen Bruttorente wegen voller Erwerbsminderung 
oder Erwerbsunfähigkeit oder bezogenen Versorgungsbezüge wegen Dienstunfähigkeit 
(maßgebende Einnahmen). Die entsprechenden Beträge sind auf volle Euro abzurunden, dies 
gilt auch für die Ermittlung des Mindesteigenbeitrags. 
 
Zu Besonderheiten siehe Rn. 82 ff. 
 
(1) Beitragspflichtige Einnahmen 
 


70 Als „beitragspflichtige Einnahmen“ im Sinne des SGB VI ist nur der Teil des Arbeitsentgelts 
zu erfassen, der die jeweils gültige Beitragsbemessungsgrenze nicht übersteigt. Insoweit ist 
auf diejenigen Einnahmen abzustellen, die im Rahmen des sozialrechtlichen Meldeverfahrens 
den Trägern der gesetzlichen Rentenversicherung gemeldet werden. 
 


71 Die beitragspflichtigen Einnahmen ergeben sich 
- bei Arbeitnehmern und Beziehern von Vorruhestandsgeld aus der Durchschrift der 


„Meldung zur Sozialversicherung nach der DEÜV“ (Arbeitsentgelte) und  
- bei rentenversicherungspflichtigen Selbständigen aus der vom Rentenversicherungsträger 


erstellten Bescheinigung. 
 


72 Ausländische Einkünfte sind in der Regel nicht bei den maßgebenden Einnahmen zu 
berücksichtigen. Eine Ausnahme besteht nur dann, wenn der Zulageberechtigte in dem dem 
Beitragsjahr vorangegangenen Kalenderjahr die Voraussetzungen für die Bestandsschutz-
regelung nach § 10a Abs. 6 EStG erfüllt hat. Nach dieser Vorschrift gehören - unter 
bestimmten Voraussetzungen - auch Pflichtmitglieder in einem ausländischen gesetzlichen 
Alterssicherungssystem zum unmittelbar zulageberechtigten Personenkreis (vgl. Rn. 20 
bis 24). In diesem Fall sind als maßgebende Einnahmen auch die Einnahmen aus der Tätigkeit 
zu berücksichtigen, die zur Erfüllung der Voraussetzungen nach § 10a Abs. 6 EStG führten. 
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Einnahmen unbeachtlich. 
 
73 Bei der Ermittlung der nach § 86 EStG maßgebenden Einnahmen ist auf die in dem dem 


Beitragsjahr vorangegangenen Kalenderjahr erzielten beitragspflichtigen Einnahmen im Sinne 
des SGB VI abzustellen. Dabei handelt es sich um diejenigen Einnahmen, die im Rahmen des 
sozialversicherungsrechtlichen Meldeverfahrens den Trägern der gesetzlichen Sozialver-
sicherung gemeldet wurden. Für die Zuordnung der erzielten beitragspflichtigen Einnahmen 
zu den einzelnen Beitragsjahren ist auf die sozialversicherungsrechtlichen Wertungen abzu-
stellen. Dies gilt auch, wenn der Steuerpflichtige in einem Beitragsjahr beitragspflichtige 
Einnahmen erzielt, die sozialversicherungsrechtlich einem von der tatsächlichen Zahlung 
abweichenden Jahr zuzurechnen sind. 


 
(2) Besoldung und Amtsbezüge 
 


74 Die Besoldung und die Amtsbezüge ergeben sich aus den Bezüge-/Besoldungsmitteilungen 
bzw. den Mitteilungen über die Amtsbezüge der die Besoldung bzw. die Amtsbezüge anord-
nenden Stelle. Für die Bestimmung der maßgeblichen Besoldung ist auf die in dem betreffen-
den Kalenderjahr zugeflossene Besoldung/zugeflossenen Amtsbezüge entsprechend der 
Besoldungsmitteilung/Mitteilung über die Amtsbezüge abzustellen. 
 


75 Für die Mindesteigenbeitragsberechnung sind sämtliche Bestandteile der Besoldung oder 
Amtsbezüge außer der Auslandsbesoldung nach §§ 52 ff. BBesG oder entsprechenden Vor-
schriften der Länder zu berücksichtigen. Dabei ist es unerheblich, ob die Bestandteile 
- beitragspflichtig wären, wenn die Versicherungsfreiheit in der gesetzlichen Rentenver-


sicherung nicht bestünde, 
- steuerfrei oder 
- ruhegehaltfähig sind. 
 
Besoldungsbestandteile sind u. a. das Grundgehalt, Leistungsbezüge an Hochschulen, der 
Familienzuschlag, Zulagen und Vergütungen, ferner Anwärterbezüge, vermögenswirksame 
Leistungen, jährliche Sonderzahlungen (Sonderzuwendung, Urlaubsgeld), der Altersteil-
zeitzuschlag und die Sachbezüge. Nicht zur Besoldung im Sinne der Vorschriften über den 
Mindesteigenbetrag gehören Fürsorgeleistungen (z. B. Beihilfe, Zuschuss zur privaten 
Krankenversicherung bei Elternzeit), die zwar zum Teil zusammen mit der Besoldung 
ausgezahlt werden, aber auf gesetzlichen Regelungen mit anderer Zielsetzung beruhen. 
 


76 Die Höhe der Amtsbezüge richtet sich nach den jeweiligen bundes- oder landesrechtlichen 
Vorschriften. 
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77 Bei einem Land- und Forstwirt, der nach dem Gesetz über die Alterssicherung der Landwirte 


pflichtversichert ist, ist für die Berechnung des Mindesteigenbeitrags auf die Einkünfte im 
Sinne des § 13 EStG des zweiten dem Beitragsjahr vorangegangenen Veranlagungszeitraums 
abzustellen (§ 86 Abs. 3 EStG). Ist dieser Land- und Forstwirt neben seiner land- und 
forstwirtschaftlichen Tätigkeit auch als Arbeitnehmer tätig und in der gesetzlichen Renten-
versicherung pflichtversichert, sind die beitragspflichtigen Einnahmen des Vorjahres und die 
positiven Einkünfte im Sinne des § 13 EStG des zweiten dem Beitragsjahr vorangegangenen 
Veranlagungszeitraums zusammenzurechnen. Eine Saldierung mit negativen Einkünften im 
Sinne des § 13 EStG erfolgt nicht. 


 
(4) Bezieher einer Rente wegen voller Erwerbsminderung oder Erwerbsunfähigkeit 


oder einer Versorgung wegen Dienstunfähigkeit 
 


78 Der Bruttorentenbetrag ist der Jahresbetrag der Rente vor Abzug der einbehaltenen eigenen 
Beitragsanteile zur Kranken- und Pflegeversicherung. Nicht diesem Betrag hinzuzurechnen 
sind Zuschüsse zur Krankenversicherung. Leistungsbestandteile, wie z. B. der Auffüllbetrag 
nach § 315a SGB VI oder der Rentenzuschlag nach § 319a SGB VI sowie Steigerungsbeträge 
aus der Höherversicherung nach § 269 SGB VI zählen zum Bruttorentenbetrag. Es sind nur 
die Rentenzahlungen für die Mindesteigenbeitragsberechnung zu berücksichtigen, die zur 
unmittelbaren Zulageberechtigung führen. Private Renten oder Leistungen der betrieblichen 
Altersversorgung bleiben unberücksichtigt. 


 
79 Hat der Bezieher einer Rente wegen voller Erwerbsminderung oder Erwerbsunfähigkeit oder 


einer Versorgung wegen Dienstunfähigkeit im maßgeblichen Bemessungszeitraum (auch) 
Einnahmen nach § 86 Abs. 1 Satz 2 Nr. 1 bis 3 EStG bezogen, sind diese Einnahmen bei der 
Mindesteigenbeitragsberechnung mit zu berücksichtigen. 


 
80 Beispiel: 
 


A erhält im April 2023 den Bescheid, mit dem ihm die Deutsche Rentenversicherung 
rückwirkend ab dem 1. Oktober 2022 eine Rente wegen voller Erwerbsminderung bewilligt. 
Das Krankengeld, das ihm bis zum Beginn der laufenden Rentenzahlung noch bis zum 
31. Mai 2023 von seiner gesetzlichen Krankenkasse gezahlt wird, wird aufgrund deren 
Erstattungsanspruchs mit der Rentennachzahlung verrechnet. 
 
In dem Beitragsjahr 2022, in das der Beginn der rückwirkend bewilligten Rente fällt, gehörte 
A noch aufgrund des Bezugs von Entgeltersatzleistungen zum begünstigten Personenkreis 
nach § 10a Abs. 1 Satz 1 EStG. Als Bemessungsgrundlage für den für 2022 zu zahlenden 
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Einnahmen oder das ggf. niedrigere tatsächlich bezogene Krankengeld heranzuziehen 
(vgl. Rn. 83). 
 
Ab Beginn des Beitragsjahres 2023 liegt der Tatbestand des Leistungsbezuges vor, aus dem 
sich die Zugehörigkeit zum begünstigten Personenkreis nach § 10a Abs. 1 Satz 4 EStG 
begründet. Die Bemessungsgrundlage für den im Kalenderjahr 2023 zu leistenden Mindest-
eigenbeitrag bildet damit die Rente, die am 1. Oktober 2022 begonnen hat und das im 
Zeitraum vom 1. Januar bis zum 30. September 2022 bezogene Krankengeld. 
 
(5) Elterngeld 
 


81 Das Elterngeld ist keine maßgebende Einnahme im Sinne des § 86 EStG. Eine Berück-
sichtigung in der Mindesteigenbeitragsberechnung scheidet daher aus. 
 
(6) Sonderfälle 
 


82 In der gesetzlichen Rentenversicherung werden für bestimmte pflichtversicherte Personen 
abweichend vom tatsächlich erzielten Entgelt (§ 14 SGB IV) oder von der Entgeltersatz-
leistung andere Beträge als beitragspflichtige Einnahmen berücksichtigt. Beispielhaft sind 
folgende Personen zu nennen: 
- zu ihrer Berufsausbildung Beschäftigte, 
- Menschen mit Behinderung, die z. B. in Einrichtungen der Jugendhilfe oder in 


anerkannten Werkstätten (§ 219 SGB IX) beschäftigt werden, 
- Personen, die für eine Erwerbstätigkeit befähigt werden sollen, 
- Bezieher von Kurzarbeiter- oder Winterausfallgeld, 
- Beschäftigte, die in einem Altersteilzeitarbeitsverhältnis stehen, 
- Bezieher von Vorruhestandsgeld, Krankengeld, Arbeitslosengeld, Unterhaltsgeld, 


Übergangsgeld, Verletztengeld oder Versorgungskrankengeld, 
- wehr- oder zivildienstleistende Versicherte, 
- Versicherte, die für Zeiten der Arbeitsunfähigkeit oder Rehabilitation ohne Anspruch auf 


Krankengeld versichert sind, 
- Personen, die ab dem 1. Januar 2017 eine oder mehrere pflegebedürftige Personen 


mit mindestens Pflegegrad 2 wenigstens zehn Stunden wöchentlich, verteilt auf 
regelmäßig mindestens zwei Tage in der Woche, in ihrer häuslichen Umgebung 
nicht erwerbsmäßig pflegen, wenn der Pflegebedürftige Anspruch auf Leistungen 
aus der sozialen Pflegeversicherung oder einer privaten Pflege-Pflichtversicherung 
hat (§ 3 Satz 1 Nr. 1a SGB VI) (vgl. Anlage 1 Abschnitt A Nrn. 25 und 26). 
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83 Sind die rentenrechtlich berücksichtigten beitragspflichtigen Einnahmen in den genannten 
Fallgestaltungen höher als das tatsächlich erzielte Entgelt oder der Zahlbetrag der Entgelt-
ersatzleistung (z. B. das Arbeitslosengeld oder Krankengeld), dann sind die tatsächlichen 
Einnahmen anstelle der rentenrechtlich berücksichtigten Einnahmen für die Berechnung des 
individuellen Mindesteigenbeitrags zugrunde zu legen. Bei Altersteilzeitarbeit ist das auf-
grund der abgesenkten Arbeitszeit erzielte Arbeitsentgelt - ohne Aufstockungs- und Unter-
schiedsbetrag - maßgebend. Bei Personen, die einen Pflegebedürftigen nicht erwerbsmäßig 
pflegen, ist für die Pflegetätigkeit ein tatsächlich erzieltes Entgelt von 0 € zu berücksichti-
gen. 


 
cc) Besonderheiten bei Ehegatten/Lebenspartnern 


 
84 Gehören beide Ehegatten/Lebenspartner zum unmittelbar begünstigten Personenkreis, ist für 


jeden Ehegatten/Lebenspartner anhand seiner jeweiligen maßgebenden Einnahmen (Rn. 69 
bis 83) ein eigener Mindesteigenbeitrag nach Maßgabe der Rn. 63 und 65 zu berechnen. 
 


85 Die Grundsätze zur Zuordnung der Kinderzulage (Rn. 51 ff.) gelten auch für die Ermittlung 
des Mindesteigenbeitrags. 
 


86 Ist nur ein Ehegatte/Lebenspartner unmittelbar und der andere mittelbar begünstigt, ist die 
Mindesteigenbeitragsberechnung nur für den unmittelbar begünstigten Ehegatten/Lebens-
partner durchzuführen. Berechnungsgrundlage sind seine Einnahmen im Sinne der Rn. 69 
bis 83. Der sich ergebende Betrag (4 % der maßgebenden Einnahmen, höchstens 2.100 €) ist 
um die den Ehegatten/Lebenspartnern insgesamt zustehenden Zulagen zu vermindern. 
 


87 Hat der unmittelbar begünstigte Ehegatte/Lebenspartner den erforderlichen geförderten 
Mindesteigenbeitrag zugunsten seines Altersvorsorgevertrags oder einer förderbaren 
Versorgung im Sinne des § 82 Abs. 2 EStG bei einer Pensionskasse, einem Pensionsfonds 
oder einer nach § 82 Abs. 2 EStG förderbaren Direktversicherung erbracht, erhält auch der 
Ehegatte/Lebenspartner mit dem mittelbaren Zulageanspruch (vgl. Rn. 27 ff.) die Zulage 
ungekürzt. 


  
88 Beispiel: 


 
A und B sind verheiratet und haben drei Kinder, die in den Jahren 2010, 2014 und 2016 
geboren wurden. A erzielt Einkünfte aus nichtselbständiger Arbeit und ist in der inländischen 
gesetzlichen Rentenversicherung pflichtversichert. Für A ist die Beitragsbemessungsgrenze 
West maßgeblich. Im Jahr 2022 betragen seine beitragspflichtigen Einnahmen 60.000 €. 
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erziehungszeiten mehr. B ist nur mittelbar zulageberechtigt. Beide haben in 2008 einen 
eigenen Altersvorsorgevertrag abgeschlossen. A zahlt einen eigenen jährlichen Beitrag von 
850 € zugunsten seines Vertrags ein. B erbringt den Mindestbeitrag zur Erlangung der 
mittelbaren Zulageberechtigung i. H. v. 60 €. Daneben fließen B die ihr zustehende Grund-
zulage und die Kinderzulagen für drei Kinder auf ihren Vertrag. 
 
Mindesteigenbeitragsberechnung für A für 2023: 
Beitragspflichtige Einnahmen  60.000 € 
4 % 2.400 € 
höchstens 2.100 € 
anzusetzen 2.100 € 
abzüglich Zulage (2 x 175 € + 3 x 300 €) 1.250 € 
Mindesteigenbeitrag (§ 86 Abs. 1 Satz 2 EStG) 850 € 
Sockelbetrag (§ 86 Abs. 1 Satz 4 EStG) 60 € 
maßgebend (§ 86 Abs. 1 Satz 5 EStG) 850 € 
 
Beide Ehegatten haben Anspruch auf die volle Zulage, da B den Mindestbeitrag zur Erlan-
gung der mittelbaren Zulageberechtigung i. H. v. 60 € und A seinen Mindesteigenbeitrag von 
850 € erbracht hat, der sich auch unter Berücksichtigung der B zustehenden Kinder- und 
Grundzulage errechnet. 
 


dd) Kürzung der Zulage 
 


89 Erbringt der unmittelbar Begünstigte in einem Beitragsjahr nicht den erforderlichen Mindest-
eigenbeitrag, ist die für dieses Beitragsjahr zustehende Zulage (Grundzulage und Kinderzu-
lage) nach dem Verhältnis der geleisteten Altersvorsorgebeiträge zum erforderlichen Mindest-
eigenbeitrag zu kürzen. Der Kürzungsfaktor wird hierbei auf neun Nachkommastellen gerun-
det und einzeln auf jede maximale Teilzulage angewendet. Das Produkt wird auf zwei Nach-
kommastellen gerundet. Für den mittelbar zulageberechtigten Ehegatten/Lebenspartner gilt 
dieser Kürzungsmaßstab auch für seinen Zulageanspruch (§ 86 Abs. 2 Satz 1 EStG); der vom 
mittelbar zulageberechtigten Ehegatten/Lebenspartner zu leistende Mindestbeitrag wird nicht 
als Altersvorsorgebeitrag des unmittelbar berechtigten Ehegatten/Lebenspartners 
berücksichtigt. 
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90 Beispiel: 
 
Wie Beispiel in Rn. 88, allerdings haben A und B im Beitragsjahr 2023 zugunsten ihrer 
Verträge jeweils folgende Beiträge geleistet: 
 
A 800 € 
B 150 € 
 
Mindesteigenbeitragsberechnung für A für 2023: 
Beitragspflichtige Einnahmen 60.000 € 
4 %  2.400 € 
höchstens 2.100 € 
anzusetzen 2.100 € 
abzüglich Zulage (2 x 175 € + 3 x 300 €)    1.250 € 
Mindesteigenbeitrag (§ 86 Abs. 1 Satz 2 EStG) 850 € 
Sockelbetrag (§ 86 Abs. 1 Satz 4 EStG) 60 € 
maßgebend (§ 86 Abs. 1 Satz 5 EStG) 850 € 
tatsächlich geleisteter Eigenbeitrag 800 € 
dies entspricht 94,117647059 % des Mindesteigenbeitrags (800 / 850 x 100) 
 
Zulageanspruch A: 
94,117647059 % von 175 €  164,71 € 
 
Zulageanspruch B: 
94,117647059 % von 175 €  164,71 € 
94,117647059 % von 300 €  282,35 € 
94,117647059 % von 300 €  282,35 € 
94,117647059 % von 300 €  282,35 € 
 
Zulageansprüche insgesamt 1.176,47 € 
 
Die eigenen Beiträge von B haben keine Auswirkung auf die Berechnung der Zulage-
ansprüche, können aber von A im Rahmen seines Sonderausgabenabzugs nach § 10a 
Abs. 1 EStG (vgl. Rn. 101) geltend gemacht werden (800 € + 150 € + Zulageansprüche von A 
und B 1.176,47 € = 2.126,47 €). 
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91 Neben der Zulageförderung nach Abschnitt XI EStG können die zum begünstigten Personen-


kreis gehörenden Steuerpflichtigen ihre Altersvorsorgebeiträge (vgl. Rn. 31 bis 44) bis zu 
bestimmten Höchstbeträgen als Sonderausgaben geltend machen (§ 10a Abs. 1 EStG). Bei 
Ehegatten/Lebenspartnern, die nach § 26b EStG zusammen zur Einkommensteuer veranlagt 
werden, kommt es nicht darauf an, ob der Ehemann oder die Ehefrau bzw. welcher der 
Ehegatten/Lebenspartner die Altersvorsorgebeiträge geleistet hat. Altersvorsorgebeiträge 
gelten auch dann als eigene Beiträge des Steuerpflichtigen, wenn sie im Rahmen der betrieb-
lichen Altersversorgung direkt vom Arbeitgeber an die Versorgungseinrichtung gezahlt 
werden. 
 


92 Zu den abziehbaren Sonderausgaben gehören die im Veranlagungszeitraum geleisteten Alters-
vorsorgebeiträge (siehe Rn. 67 ff. des BMF-Schreibens vom 12. August 2021, BStBl I 
S. 1050). Außerdem ist die dem Steuerpflichtigen zustehende Zulage (Grund- und 
Kinderzulage) zu berücksichtigen. Hierbei ist abweichend von § 11 Abs. 2 EStG der für das 
Beitragsjahr (= Kalenderjahr) entstandene Anspruch auf Zulage für die Höhe des Sonderaus-
gabenabzugs maßgebend (§ 10a Abs. 1 Satz 1 EStG). Ob und wann die Zulage dem 
begünstigten Vertrag gutgeschrieben wird, ist unerheblich. Bei der Ermittlung des nach 
§ 10a Abs. 1 EStG anzusetzenden Anspruchs auf Zulage ist der Erhöhungsbetrag nach 
§ 84 Satz 2 EStG nicht zu berücksichtigen.  
 


93 Die Höhe der vom Steuerpflichtigen geleisteten Altersvorsorgebeiträge ist durch einen ent-
sprechenden Datensatz des Anbieters nachzuweisen. Hierzu hat der Anbieter die im 
jeweiligen Beitragsjahr zu berücksichtigenden Altersvorsorgebeiträge unter Angabe der 
steuerlichen Identifikationsnummer (§ 139b AO) an die ZfA zu übermitteln. 
 


94 Der Zulageberechtigte hat ab dem Beitragsjahr 2021 die Möglichkeit, seinem Anbieter 
zu erklären, dass er eine steuerliche Berücksichtigung seiner Altersvorsorgebeiträge für 
den jeweiligen Vertrag bei der Ermittlung der abziehbaren Sonderausgaben nach § 10a 
EStG durch die Finanzbehörden nicht beabsichtigt (§ 10 Abs. 4 AltvDV). Liegt dem 
Anbieter eine solche Erklärung eines Zulageberechtigten vor, hat er ein gesondertes 
Merkmal in dem amtlich vorgeschriebenen Datensatz (§ 10a Abs. 5 EStG) aufzuneh-
men. Nach § 150 Abs. 7 Satz 2 AO gelten die von den mitteilungspflichtigen Stellen nach 
Maßgabe des § 93c AO übermittelten Daten als die erklärten Daten des Steuerpflichti-
gen, soweit sie in den Steuererklärungsformularen als eDaten gekennzeichnet sind oder 
bei nach amtlich vorgeschriebenem Datensatz durch Datenfernübertragung übermittel-
ten Steuererklärungen für den Belegabruf bereitgestellt werden und er nicht in einem 
dafür vorgesehenen Abschnitt oder Datenfeld der Steuerklärung abweichende Angaben 
macht. Übermittelt der Anbieter das gesonderte Merkmal mit dem Datensatz für den 
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sichtigung des Sonderausgabenabzugs für die vom Anbieter übermittelten Altersvor-
sorgebeiträge zu diesem Vertrag, es sei denn, der Zulageberechtigte beantragt im 
Veranlagungsverfahren mit der Anlage AV den Sonderausgabenabzug für den jewei-
ligen Vertrag abweichend von seiner früheren, gegenüber dem Anbieter erklärten 
Absicht. Um etwaige Korrekturmeldungen durch den Anbieter zu vermeiden, gilt 
sowohl die Erklärung des Zulageberechtigten als auch der Widerruf der Erklärung erst 
ab dem Veranlagungsjahr, das dem Jahr folgt, in welchem die Erklärung bzw. deren 
Widerruf gegenüber dem Anbieter abgegeben wird (§ 10 Abs. 4 Satz 3 und 4 AltvDV). 
Wird die Erklärung im Jahr des Vertragsabschlusses abgegeben, so gilt sie abweichend 
hiervon schon für das Jahr des Vertragsabschlusses (§ 10 Abs. 4 Satz 5 AltvDV).  
 


95 Der Anbieter hat die nach § 10a Abs. 5 EStG erforderlichen Daten an die ZfA zu über-
mitteln. Zu diesen Daten zählt u. a. die Versicherungsnummer nach § 147 SGB VI oder die 
Zulagenummer. Soweit noch keine Versicherungs- oder Zulagenummer vergeben wurde, 
vergibt die ZfA eine Zulagenummer (§ 10a Abs. 5 Satz 6 EStG i. V. m. § 90 Abs. 1 Satz 2 
EStG). Der Anbieter hat den Zulageberechtigten über die erfolgte Datenübermittlung in der 
Bescheinigung nach § 92 EStG bis zum Ablauf des auf das Beitragsjahr folgenden Jahres zu 
informieren. Werden die erforderlichen Daten aus Gründen, die der Steuerpflichtige nicht zu 
vertreten hat (z. B. technische Probleme), vom Anbieter nicht übermittelt, kann der Steuer-
pflichtige den Nachweis über die geleisteten Altersvorsorgebeiträge auch in anderer Weise 
erbringen. Liegen die in § 10a Abs. 5 Satz 1 EStG genannten Voraussetzungen vor und kann 
die vorgegebene Übermittlungsfrist durch den Anbieter, z. B. wegen technischer Probleme, 
nicht eingehalten werden, hat er dem Steuerpflichtigen die für den Sonderausgabenabzug 
erforderlichen Daten nach dem mit BMF-Schreiben vom 18. August 2011 (BStBl I S. 788) 
bekannt gegebenen Vordruckmuster bis zum 31. März des dem Beitragsjahr folgenden 
Kalenderjahres zu bescheinigen. Die Bescheinigung entbindet den Anbieter nicht von der 
Verpflichtung einer Datenübermittlung. Er hat diese unverzüglich nachzuholen. Bei frist-
gerechter Datenübermittlung hat der Anbieter keine solche Bescheinigungspflicht, selbst 
wenn dem Finanzamt im Zeitpunkt der Veranlagung die erforderlichen Daten für den 
Sonderausgabenabzug (noch) nicht vorliegen. 


 
96 Die übrigen Tatbestandsvoraussetzungen für die Inanspruchnahme des Sonderausgaben-


abzugs nach § 10a EStG - insbesondere die Zulageberechtigung - werden in der Regel im 
Wege des Datenabgleichs nach § 91 EStG durch die ZfA überprüft. Liegen dem zuständigen 
Finanzamt nicht erklärbare, von der ZfA abweichende Daten vor, kann das zuständige 
Finanzamt ab dem Beitragsjahr 2024 die ZfA um eine Festsetzung der Zulage von Amts 
wegen bitten (§ 90 Abs. 4 Satz 1 Nr. 4 EStG i. d. F. vom 16. Dezember 2022; 
vgl. Rn. 302).  
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97 Hat das Finanzamt aufgrund einer Mitteilung der ZfA (z. B. wegen fehlender Zulageberech-
tigung) den Sonderausgabenabzug nach § 91 Abs. 1 Satz 4 EStG korrigiert, entfällt die 
Steuerermäßigung (vgl. Rn. 114). Erfolgt danach eine schädliche Verwendung (z. B. wegen 
einer Vertragskündigung), kann es in Einzelfällen zusätzlich zu einer Rückforderung dieser 
Steuerermäßigung durch die ZfA kommen. In diesen Fällen verbleibt es bei der geänderten 
Steuerfestsetzung. Die ZfA wird über die Änderung der Steuerermäßigung im Rahmen des 
Datenaustauschs informiert und erstattet zu Unrecht zurückgezahlte Beträge. 


 
98 Der für die Übersendung des Datensatzes nach § 10a Abs. 5 EStG erforderliche amtlich 


vorgeschriebene Datensatz ist auf der Internetseite des Bundeszentralamtes für Steuern  
- BZSt - (www.bzst.bund.de) veröffentlicht (vgl. BMF-Schreiben vom 13. September 2007, 
BStBl I S. 700). Die für die Datenübermittlung erforderliche Schnittstelle und die dazu-
gehörige Dokumentation werden von der ZfA in einem geschützten Bereich des Internets 
unter www.zfa.deutsche-rentenversicherung-bund.de zur Verfügung gestellt. 


 
99 Rechtslage für Veranlagungszeiträume vor 2019: Der Steuerpflichtige hatte gegenüber 


dem Anbieter schriftlich darin einzuwilligen, dass dieser die im jeweiligen Beitragsjahr zu 
berücksichtigenden Altersvorsorgebeiträge unter Angabe der steuerlichen Identifikations-
nummer (§ 139b AO) an die ZfA übermittelt. Die Einwilligung musste dem Anbieter spä-
testens bis zum Ablauf des zweiten Kalenderjahres, das auf das Beitragsjahr folgt, vorliegen. 
Die Einwilligung galt auch für folgende Beitragsjahre, wenn der Steuerpflichtige sie nicht 
gegenüber seinem Anbieter schriftlich widerrief. Waren beide Ehegatten/Lebenspartner 
unmittelbar zulageberechtigt oder war ein Ehegatte/Lebenspartner unmittelbar zulage-
berechtigt und ein Ehegatte/Lebenspartner mittelbar berechtigt, mussten beide Ehegatten/ 
Lebenspartner die Einwilligungserklärung abgeben. Die Einwilligung galt auch ohne 
gesonderte Erklärung als erteilt, wenn 
- der Zulageberechtigte seinen Anbieter bevollmächtigt hatte, für ihn den Zulageantrag zu 


stellen (Rn. 295), oder 
- dem Anbieter für das betreffende Beitragsjahr ein Zulageantrag vorlag. 


 
Lag eine solche Einwilligungsfiktion vor, war ein Widerruf der Einwilligung nicht möglich. 
Eine Einwilligungsfiktion entfiel, wenn der Zulageberechtigte seine Bevollmächtigung nach 
§ 89 Abs. 1a EStG widerrief bzw. seinen Zulageantrag zurückgenommen hatte. Der Zulage-
berechtigte konnte in diesen Fällen die Einwilligung zur Datenübermittlung nach § 10a 
Abs. 5 EStG gesondert erteilen, wenn er eine Steuerermäßigung beanspruchen wollte.  
Wurde der Zulageantrag zurückgenommen und eine gesonderte Einwilligung nicht erteilt, 
war ein bereits übermittelter Datensatz nach § 10a Abs. 5 EStG vom Anbieter zu stornieren. 
Bei Vorliegen der Einwilligung hatte der Anbieter die nach § 10a Abs. 5 EStG erforderlichen 
Daten an die ZfA zu übermitteln. Der Anbieter hatte die Daten auch dann zu übermitteln, 



http://www.bzst.bund.de/

http://www.zfa.deutsche-rentenversicherung-bund.de/
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insoweit vom Finanzamt als materiell-rechtliche Grundlage für den Sonderausgabenabzug zu 
prüfen. Bei fehlender Einwilligung durfte der Anbieter keine Bescheinigung nach dem mit 
BMF-Schreiben vom 18. August 2011 (BStBl I S. 788) bekannt gegebenen Vordruckmuster 
erstellen. 
 
a) Umfang des Sonderausgabenabzugs bei Ehegatten/Lebenspartnern 


 
100 Für Ehegatten/Lebenspartner, die beide unmittelbar begünstigt sind, ist die Begrenzung auf 


den Höchstbetrag nach § 10a Abs. 1 EStG jeweils gesondert vorzunehmen. Ein nicht aus-
geschöpfter Höchstbetrag eines Ehegatten/Lebenspartners kann dabei nicht auf den anderen 
Ehegatten/Lebenspartner übertragen werden. 
 


101 Ist nur ein Ehegatte/Lebenspartner nach § 10a Abs. 1 EStG unmittelbar begünstigt, kommt ein 
Sonderausgabenabzug bis zu der in § 10a Abs. 1 EStG genannten Höhe in der Regel nur für 
seine Altersvorsorgebeiträge sowie die ihm und dem mittelbar zulageberechtigten Ehegatten/-
Lebenspartner zustehenden Zulagen in Betracht. Der Höchstbetrag erhöht sich um 60 €, wenn 
der andere Ehegatte/Lebenspartner die Voraussetzungen der mittelbaren Zulageberechtigung 
(§ 79 Satz 2 EStG) erfüllt. Die vom mittelbar zulageberechtigten Ehegatten/Lebenspartner 
zugunsten seines Altersvorsorgevertrags geleisteten Altersvorsorgebeiträge können beim 
Sonderausgabenabzug des unmittelbar zulageberechtigten Ehegatten/Lebenspartners berück-
sichtigt werden, wenn der Höchstbetrag durch die vom unmittelbar Zulageberechtigten geleis-
teten Altersvorsorgebeiträge sowie die zu berücksichtigenden Zulagen nicht ausgeschöpft 
wird. Dabei sind die vom unmittelbar zulageberechtigten Ehegatten/Lebenspartner geleisteten 
Altersvorsorgebeiträge vorrangig zu berücksichtigen, jedoch mindestens 60 € der vom mit-
telbar zulageberechtigten Ehegatten/Lebenspartner geleisteten Altersvorsorgebeiträge. Auf 
das Beispiel in Rn. 90 wird hingewiesen.  
 
b) Günstigerprüfung 
 


102 Ein Sonderausgabenabzug nach § 10a Abs. 1 EStG wird nur gewährt, wenn er für den Steuer-
pflichtigen einkommensteuerlich günstiger ist als der Anspruch auf Zulage nach 
Abschnitt XI EStG (§ 10a Abs. 2 Satz 1 und 2 EStG). Bei der Veranlagung zur Einkommen-
steuer wird diese Prüfung von Amts wegen vorgenommen. Voraussetzung hierfür ist aller-
dings, dass der Steuerpflichtige die weiteren für den Sonderausgabenabzug erforderlichen 
Angaben in der Anlage AV zur Einkommensteuererklärung oder formlos erklärt oder dies bis 
zum Eintritt der Bestandskraft des Steuerbescheids nachholt (vgl. BFH-Urteil vom  
19. Januar 2022, BStBl II S. 617). Der Nachweis über die Höhe der geleisteten Beiträge 
erfolgt dann durch den entsprechenden Datensatz des Anbieters. Bei der Günstigerprüfung 
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Sonderausgaben nach § 10a EStG berücksichtigt werden.  
 
103 Bei der Günstigerprüfung wird stets auf den sich nach den erklärten Angaben ergebenden 


höchstmöglichen Zulageanspruch abgestellt. Dieser wird aus den zwei Verträgen mit den 
höchsten Altersvorsorgebeiträgen (§ 89 Abs. 1 Satz 3 EStG) ermittelt, soweit diese 
Verträge bei der Günstigerprüfung nach Rn. 102 berücksichtigt werden. Daher ist es für 
die Höhe des beim Sonderausgabenabzug zu berücksichtigenden Zulageanspruchs unerheb-
lich, ob ein Zulageantrag gestellt worden ist. Der Erhöhungsbetrag nach § 84 Satz 2 EStG 
bleibt bei der Ermittlung der dem Steuerpflichtigen zustehenden Zulage außer Betracht. 


 
104 Ein Steuerbescheid ist nach § 175b Abs. 1 AO aufzuheben oder zu ändern, soweit rechts-


erheblich nachträglich übermittelte Daten im Sinne des § 93c AO 
- erstmals übermittelt oder 
- zwecks Korrektur erneut übermittelt oder storniert 
worden sind und diese Daten oder Stornierungen bei der bisherigen Steuerfestsetzung nicht 
berücksichtigt wurden. Dies gilt auch dann, wenn die Daten oder Stornierungen im zu 
ändernden Einkommensteuerbescheid bereits hätten berücksichtigt werden können. Auf die 
Kenntnis des Bearbeiters kommt es insoweit nicht an. Für Veranlagungszeiträume bis 
einschließlich 2016 gilt abweichend hiervon weiterhin die Regelung in § 10 Abs. 2a Satz 8 
EStG a. F. (z. B. bei der Auswertung einer korrigierten Mitteilung des VZ 2016 im Laufe des 
Jahres 2018). 
 


105 Rechtslage für Veranlagungszeiträume vor 2019: Ein Steuerbescheid ist nach § 175b 
Abs. 3 AO zu ändern, wenn das Finanzamt feststellt, dass der Steuerpflichtige für Veran-
lagungszeiträume bis einschließlich 2018 die Einwilligung in die Datenübermittlung nach 
§ 10a Abs. 2a Satz 1 EStG a. F. innerhalb der hierfür maßgeblichen Frist (§ 10a Abs. 2a 
Satz 2 i. V. m. § 10 Abs. 2a Satz 1 EStG a. F.) nicht erteilt hat. Ohne diese Einwilligung sind 
die Voraussetzungen für den Sonderausgabenabzug nicht gegeben. Auf eine Verletzung der 
Mitwirkungspflichten seitens des Steuerpflichtigen oder der Ermittlungspflichten durch die 
Finanzbehörde kommt es in den Fällen des § 175b AO nicht an.  
 
aa) Anrechnung des Zulageanspruchs 
 


106 Erfolgt aufgrund der Günstigerprüfung ein Sonderausgabenabzug, erhöht sich die unter 
Berücksichtigung des Sonderausgabenabzugs ermittelte tarifliche Einkommensteuer um den 
Anspruch auf Zulage (§ 10a Abs. 2 EStG i. V. m. § 2 Abs. 6 Satz 2 EStG). Durch diese 
Hinzurechnung wird erreicht, dass dem Steuerpflichtigen bei der Einkommensteuer-
veranlagung nur die über den Zulageanspruch hinausgehende Steuerermäßigung gewährt 
wird. Der Erhöhungsbetrag nach § 84 Satz 2 EStG bleibt bei der Ermittlung der dem Steuer-
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stets die Zulage beantragt werden. Über die zusätzliche Steuerermäßigung kann der Steuer-
pflichtige verfügen; sie wird nicht Bestandteil des Altersvorsorgevermögens. Die Zulage 
verbleibt auch dann auf dem Altersvorsorgevertrag, wenn die Günstigerprüfung ergibt, dass 
der Sonderausgabenabzug für den Steuerpflichtigen günstiger ist. 


 
bb) Ehegatten/Lebenspartner 
 


107 Wird bei einer Zusammenveranlagung von Ehegatten/Lebenspartnern der Sonderausgaben-
abzug beantragt, gilt für die Günstigerprüfung Folgendes: 
 


108 Ist nur ein Ehegatte/Lebenspartner unmittelbar begünstigt und hat der andere Ehegatte/ 
Lebenspartner keinen Altersvorsorgevertrag abgeschlossen, wird die Steuerermäßigung für 
die Aufwendungen nach § 10a Abs. 1 EStG des berechtigten Ehegatten/Lebenspartners mit 
seinem Zulageanspruch verglichen. 
 


109 Ist nur ein Ehegatte/Lebenspartner unmittelbar begünstigt und hat der andere Ehegatte/-
Lebenspartner einen Anspruch auf Zulage aufgrund seiner mittelbaren Zulageberechtigung 
nach § 79 Satz 2 EStG, wird die Steuerermäßigung für die im Rahmen des § 10a Abs. 1 EStG 
berücksichtigten Aufwendungen beider Ehegatten/Lebenspartner einschließlich der hierfür 
zustehenden Zulagen mit dem den Ehegatten/Lebenspartnern insgesamt zustehenden 
Zulageanspruch verglichen (§ 10a Abs. 3 Satz 2 bis 4 i. V. m. Abs. 2 EStG; vgl. auch das 
Beispiel in Rn. 113). 


 
110 Haben beide unmittelbar begünstigten Ehegatten/Lebenspartner Altersvorsorgebeiträge 


geleistet, wird die Steuerermäßigung für die Summe der für jeden Ehegatten/Lebenspartner 
nach § 10a Abs. 1 EStG anzusetzenden Aufwendungen mit dem den Ehegatten/Lebens-
partnern insgesamt zustehenden Zulageanspruch verglichen (§ 10a Abs. 3 Satz 1 i. V. m. 
Abs. 2 EStG; vgl. auch das Beispiel in Rn. 112). Auch wenn nur für die von einem 
Ehegatten/Lebenspartner geleisteten Altersvorsorgebeiträge ein Sonderausgabenabzug nach 
§ 10a Abs. 1 EStG beantragt wird, wird bei der Ermittlung der über den Zulageanspruch 
hinausgehenden Steuerermäßigung der beiden Ehegatten/Lebenspartnern zustehende 
Zulageanspruch berücksichtigt (§ 10a Abs. 3 Satz 5 EStG). 
 


111 Im Fall der Einzelveranlagung von Ehegatten/Lebenspartnern nach § 26a EStG (bis 
31. Dezember 2012: getrennte Veranlagung nach § 26a EStG oder besondere Veranlagung 
nach § 26c EStG) ist Rn. 108 oder Rn. 109 entsprechend anzuwenden; sind beide 
Ehegatten/Lebenspartner unmittelbar begünstigt, erfolgt die Günstigerprüfung für jeden 
Ehegatten/Lebenspartner wie bei einer Einzelveranlagung. Es wird daher nur der dem 
jeweiligen Ehegatten/Lebenspartner zustehende Zulageanspruch angesetzt. 
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112 Beispiel: 
 
Ehegatten, die beide unmittelbar begünstigt sind, haben im Jahr 2023 ein zu versteuerndes 
Einkommen i. H. v. 150.000 € (ohne Sonderausgabenabzug nach § 10a EStG). Darin sind 
Einkünfte aus unterschiedlichen Einkunftsarten enthalten. Sie haben mit den Beiträgen i. H. v. 
2.300 € (Ehemann) / 900 € (Ehefrau) zugunsten ihrer Verträge mehr als die erforderlichen 
Mindesteigenbeiträge gezahlt und daher für das Beitragsjahr 2023 jeweils einen Zulage-
anspruch von 175 €. 
 


Ehemann  Ehefrau 
Eigenbeitrag 2.300 € 
davon gefördert  
höchstens (2.100 € - 175 €) 1.925 € 
gefördert somit 1.925 € 


Eigenbeitrag 900 € 
davon gefördert 
höchstens (2.100 € - 175 €) 1.925 € 
gefördert somit 900 € 


Abziehbare Sonderausgaben  
(1.925 € + 175 € =)  2.100 €  


Abziehbare Sonderausgaben 
(900 € + 175 € =) 1.075 € 


 
zu versteuerndes Einkommen (bisher) 150.000 € 
abzüglich Sonderausgaben Ehemann 2.100 € 
abzüglich Sonderausgaben Ehefrau 1.075 € 
 3.175 € 
zu versteuerndes Einkommen (neu) 146.825 € 
Einkommensteuer auf 150.000 €  43.054 € 
Einkommensteuer auf 146.825 €  41.720 € 
Differenz 1.334 € 
abzüglich Zulageansprüche insgesamt (2 x 175 €) 350 € 
zusätzliche Steuerermäßigung insgesamt 984 € 
 
Der Sonderausgabenabzug nach § 10a EStG ergibt für die Ehegatten eine zusätzliche Steuer-
ermäßigung i. H. v. 984 €. Zur Zurechnung der auf den einzelnen Ehegatten entfallenden 
Steuerermäßigung vgl. Rn. 119. 
 


113 Beispiel: 
 
Ehegatten haben im Jahr 2023 ein zu versteuerndes Einkommen i. H. v. 150.000 € (ohne 
Sonderausgabenabzug nach § 10a EStG). Darin sind Einkünfte aus unterschiedlichen 
Einkunftsarten enthalten. Nur der Ehemann ist unmittelbar begünstigt; er hat den erfor-
derlichen Mindesteigenbeitrag erbracht. Seine Ehefrau hat einen eigenen Altersvorsorge-
vertrag abgeschlossen und den Mindestbeitrag von 60 € erbracht. Sie ist daher mittelbar 
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zugunsten ihrer Verträge gezahlt und - da der Ehemann den erforderlichen Mindesteigen-
beitrag geleistet hat - für das Beitragsjahr 2023 jeweils einen Zulageanspruch von 175 €. 
 


Ehemann Ehefrau 
Eigenbeitrag 1.700 € 
davon gefördert 1.700 € 
 


Eigenbeitrag 250 € 
 


durch den unmittelbar Zulageberechtigten 
ausgeschöpftes Abzugsvolumen: 
Eigenbeitrag des Ehemanns 1.700 € 
Zulageanspruch Ehemann 175 € 
Zulageanspruch Ehefrau    175 € 
ausgeschöpft somit 2.050 € 
Abzugsvolumen 2.100 € 
noch nicht ausgeschöpft 50 € 
von der Ehefrau noch nutzbares 
Abzugsvolumen 
Abzugsvolumen Ehefrau 
Eigenbeitrag Ehefrau 
davon abziehbar 


 
 
 
 
 
 
           60 € 


 
 


  50 € 
    110 € 
    250 € 
    110 € 


förderbar (1.700 € + 175 € + 175 € =) 2.050 € förderbar 110 € 
Abziehbare Sonderausgaben der Ehegatten 
insgesamt: 


 


(1.700 € + 110 € + 175 € + 175 € =) 2.160 €  
 
zu versteuerndes Einkommen (bisher) 150.000 € 
abzüglich Sonderausgaben Ehemann/Ehefrau 2.160 € 
zu versteuerndes Einkommen (neu) 147.840 € 
Einkommensteuer auf 150.000 €  43.054 € 
Einkommensteuer auf 147.840 €  42.146 € 
Differenz 908 € 
abzüglich Zulageansprüche insgesamt (2 x 175 €) 350 € 
zusätzliche Steuerermäßigung insgesamt 558 € 
 
Der Sonderausgabenabzug nach § 10a EStG ergibt für die Ehegatten eine zusätzliche Steuer-
ermäßigung i. H. v. 558 €. Zur Zurechnung der auf den einzelnen Ehegatten entfallenden 
Steuerermäßigung vgl. Rn. 120. 
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114 Eine gesonderte Feststellung der zusätzlichen Steuerermäßigung nach § 10a Abs. 4 


Satz 1 EStG ist nur durchzuführen, wenn der Sonderausgabenabzug nach § 10a Abs. 1 EStG 
günstiger ist als der Zulageanspruch nach Abschnitt XI EStG. Das Wohnsitzfinanzamt stellt 
in diesen Fällen die über den Zulageanspruch hinausgehende Steuerermäßigung fest und teilt 
sie der ZfA mit. Wirkt sich eine Änderung der Einkommensteuerfestsetzung auf die Höhe der 
Steuerermäßigung aus, ist die Feststellung nach § 10a Abs. 4 Satz 1 i. V. m. § 10d Abs. 4 
Satz 4 EStG ebenfalls zu ändern. 
 


115 Ehegatten/Lebenspartner, bei denen die Voraussetzungen des § 26 Abs. 1 EStG vorliegen, ist 
die über den Zulageanspruch hinausgehende Steuerermäßigung - unabhängig von der 
gewählten Veranlagungsart - jeweils getrennt zuzurechnen (§ 10a Abs. 4 Satz 3 EStG). 
Hierbei gilt Folgendes: 
 


116 Gehören beide Ehegatten/Lebenspartner zu dem nach § 10a Abs. 1 EStG begünstigten 
Personenkreis, ist ihnen die über den Zulageanspruch hinausgehende Steuerermäßigung 
jeweils getrennt zuzurechnen (§ 10a Abs. 4 Satz 3 EStG). Die Zurechnung erfolgt im 
Verhältnis der als Sonderausgaben berücksichtigten Altersvorsorgebeiträge (geförderte 
Eigenbeiträge; § 10a Abs. 4 Satz 3 Halbsatz 2 EStG). 
 


117 Gehört nur ein Ehegatte/Lebenspartner zu dem nach § 10a Abs. 1 EStG begünstigten 
Personenkreis und ist der andere Ehegatte/Lebenspartner nicht nach § 79 Satz 2 EStG zula-
geberechtigt, weil er keinen eigenen Altersvorsorgevertrag abgeschlossen oder weniger als 
60 € im Beitragsjahr zugunsten seines Altersvorsorgevertrags geleistet hat, ist die Steuer-
ermäßigung dem Ehegatten/Lebenspartner zuzurechnen, der zum unmittelbar begünstigten 
Personenkreis gehört. 


 
118 Gehört nur ein Ehegatte/Lebenspartner zu dem nach § 10a Abs. 1 EStG begünstigten 


Personenkreis und ist der andere Ehegatte/Lebenspartner nach § 79 Satz 2 EStG zulage-
berechtigt, ist die Steuerermäßigung den Ehegatten/Lebenspartnern getrennt zuzurechnen. Die 
Zurechnung erfolgt im Verhältnis der als Sonderausgaben berücksichtigten Altersvorsorge-
beiträge (geförderte Eigenbeiträge; § 10a Abs. 4 Satz 3 und 4 EStG). 
 


119 Fortführung des Beispiels aus Rn. 112: 
 
Die zusätzliche Steuerermäßigung von 984 € ist den Ehegatten für die gesonderte Feststellung 
nach § 10a Abs. 4 Satz 2 EStG getrennt zuzurechnen. Aufteilungsmaßstab hierfür sind die 
nach § 10a Abs. 1 EStG berücksichtigten Eigenbeiträge. 
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davon Ehemann (1.925 € / 2.825 € x 100 = 68,14 %) 670,50 € 
davon Ehefrau (900 € / 2.825 € x 100 = 31,86 %) 313,50 € 
 
Diese Beträge und die Zuordnung zu den jeweiligen Verträgen sind nach § 10a Abs. 4 EStG 
gesondert festzustellen und der ZfA - als den jeweiligen Verträgen zugehörig - mitzuteilen. 
 


120 Fortführung des Beispiels aus Rn. 113: 
 
Die zusätzliche Steuerermäßigung von 558 € ist den Ehegatten für die gesonderte Feststellung 
nach § 10a Abs. 4 Satz 4 EStG getrennt zuzurechnen. Aufteilungsmaßstab hierfür ist das 
Verhältnis der Eigenbeiträge des unmittelbar zulageberechtigten Ehegatten zu den wegen der 
Nichtausschöpfung des Höchstbetrags berücksichtigten Eigenbeiträgen des mittelbar 
zulageberechtigten Ehegatten. 
 
Zusätzliche Steuerermäßigung insgesamt  558,00 € 
davon Ehemann (1.700 € / 1.810 € x 100 = 93,92 %)  524,07 € 
davon Ehefrau   (110 € / 1.810 € x 100 =   6,08 %)     33,93 € 
 
Diese Beträge und die Zuordnung zu den jeweiligen Verträgen sind nach § 10a Abs. 4 EStG 
gesondert festzustellen und der ZfA - als den jeweiligen Verträgen zugehörig - mitzuteilen. 
 
5. Zusammentreffen mehrerer Verträge 
 
a) Zulage 


 
121 Die Zulage wird bei einem unmittelbar Zulageberechtigten höchstens für zwei Verträge 


gewährt (§ 87 Abs. 1 Satz 1 EStG). Der Zulageberechtigte kann mit dem Zulageantrag 
jährlich neu bestimmen, auf welche Verträge die Zulage überwiesen werden soll (§ 89 Abs. 1 
Satz 2 EStG). Wurde nicht der gesamte nach § 86 EStG erforderliche Mindesteigenbeitrag 
zugunsten dieser Verträge geleistet, wird die Zulage entsprechend gekürzt (§ 86 Abs. 1 
Satz 6 EStG). Die zu gewährende Zulage wird entsprechend dem Verhältnis der zugunsten 
dieser beiden Verträge geleisteten Altersvorsorgebeiträge verteilt. Es steht dem Zulage-
berechtigten allerdings frei, auch wenn er mehrere Verträge abgeschlossen hat, die Förderung 
nur für einen Vertrag in Anspruch zu nehmen. 
 


122 Erfolgt bei mehreren Verträgen keine Bestimmung oder wird die Zulage für mehr als zwei 
Verträge beantragt, wird die Zulage nur für die zwei Verträge gewährt, für die im Beitragsjahr 
die höchsten Altersvorsorgebeiträge geleistet wurden (§ 89 Abs. 1 Satz 3 EStG). 
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123 Beispiel: 
 
Der Zulageberechtigte zahlt im Jahr 2023 800 €, 800 € und 325 € zugunsten von drei 
verschiedenen Altersvorsorgeverträgen (ohne Zulage). Sein Mindesteigenbeitrag beträgt 
1.461 €. 


 
Der Zulageberechtigte beantragt die Zulage für die Verträge 1 und 2: 
 


 Vertrag 1 Vertrag 2 Vertrag 3 
Beiträge 800 € 800 € 325 € 
Zulage 87,50 € 


(800 € / 1.600 € 
x 175 €) 


87,50 € 
(800 € / 1.600 € 


x 175 €) 


- 


 
Er erhält die ungekürzte Zulage von 175 €, da zugunsten der Verträge 1 und 2 in der Summe 
der erforderliche Mindesteigenbeitrag geleistet worden ist. 
 


124 Abwandlung: 
 
Wie oben, der Zulageberechtigte zahlt die Beiträge (ohne Zulage) jedoch i. H. v. 650 €, 650 € 
und 325 € zugunsten von drei verschiedenen Altersvorsorgeverträgen. 
 
Weil der Zulageberechtigte mit den Einzahlungen zugunsten der zwei Verträge, für die die 
Zulage beantragt wird, nicht den Mindesteigenbeitrag von 1.461 € erreicht, wird die Zulage 
von 175 € im Verhältnis der Altersvorsorgebeiträge zum Mindesteigenbeitrag gekürzt (§ 86 
Abs. 1 Satz 6 EStG). Die Zulage beträgt 175 € x 1.300 € / 1.461 € = 155,72 €, sie wird den 
Verträgen 1 und 2 mit jeweils 77,86 € gutgeschrieben: 
 


 Vertrag 1 Vertrag 2 Vertrag 3 
Beiträge 650 € 650 € 325 € 
Zulage 77,86 € 


(650 € / 1.300 € 
x 155,72 €) 


77,86 € 
(650 € / 1.300 € 


x 155,72 €) 


- 


 
125 Der nach § 79 Satz 2 EStG mittelbar Zulageberechtigte kann die Zulage für das jeweilige 


Beitragsjahr nicht auf mehrere Verträge verteilen (§ 87 Abs. 2 EStG). Es ist nur der Vertrag 
begünstigt, für den zuerst die Zulage beantragt wird. 
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126 Für den Sonderausgabenabzug nach § 10a Abs. 1 EStG ist keine Begrenzung der Anzahl der 


zu berücksichtigenden Verträge vorgesehen. Der Steuerpflichtige kann im Rahmen des 
Höchstbetrags nach § 10a Abs. 1 Satz 1 EStG auch Altersvorsorgebeiträge für Verträge 
geltend machen, für die keine Zulage beantragt wurde oder aufgrund des § 87 Abs. 1 EStG 
keine Zulage gewährt wird. In dem Umfang, in dem eine Berücksichtigung nach § 10a EStG 
erfolgt, gelten die Beiträge als steuerlich gefördert. Die Zurechnung der über den Zulage-
anspruch nach Abschnitt XI EStG hinausgehenden Steuerermäßigung erfolgt hierbei im 
Verhältnis der berücksichtigten Altersvorsorgebeiträge (§ 10a Abs. 4 Satz 2 EStG). 
 


127 Beispiel: 
 
Der Steuerpflichtige zahlt im Jahr 2023 insgesamt 2.400 € Beiträge (ohne Zulage von 175 €) 
auf vier verschiedene Altersvorsorgeverträge ein (800 €, 800 €, 400 €, 400 €). Sein Mindest-
eigenbeitrag beträgt 1.461 €. Die Zulage wird für die beiden Verträge mit je 800 € Beitrags-
leistung beantragt. Die zusätzliche Steuerermäßigung für den Sonderausgabenabzug nach 
§ 10a Abs. 1 EStG beträgt 270 €. 
 
Obwohl die Altersvorsorgebeiträge für die Verträge 3 und 4 sich nicht auf die Zulagege-
währung auswirken (§ 87 Abs. 1 Satz 1 EStG), gehören die auf diese Beiträge entfallenden 
Leistungen aus diesen Verträgen in der Auszahlungsphase ebenfalls zu den sonstigen 
Einkünften nach § 22 Nr. 5 Satz 1 EStG, soweit sie als Sonderausgaben berücksichtigt 
wurden. In folgender Höhe sind die Beiträge steuerlich begünstigt worden: 
 
 Vertrag 1 Vertrag 2 Vertrag 3 Vertrag 4 
Sonderausgabenhöchstbetrag 
abzüglich Zulage (2.100 € - 175 € 
= 1.925 €) im Verhältnis zu den 
geleisteten Beiträgen 


641,67 € 
(1.925 € / 
2.400 € x 
800 €) 


641,67 € 
(1.925 € / 
2.400 € x 
800 €) 


320,83 € 
(1.925 € / 
2.400 € x 
400 €) 


320,83 € 
(1.925 € / 
2.400 € x 
400 €) 


Zulage 87,50 € 87,50 € - - 
bei den einzelnen Verträgen sind 
somit die folgenden Beträge 
steuerlich begünstigt (729,17 € 
+ 729,17 € + 320,83 € + 320,83 € 
= 2.100,00 €) 


729,17 € 729,17 € 320,83 € 320,83 € 
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 Vertrag 1 Vertrag 2 Vertrag 3 Vertrag 4 
Beiträge 800 € 800 € 400 € 400 € 
Zulage 87,50 € 87,50 € - - 
Zusätzliche 
Steuer-
ermäßigung 


90 € 
(641,67 € / 
1.925 € x 270 €) 


90 € 
(641,67 € / 
1.925 € x 270 €) 


45 € 
(320,83 € / 
1.925 € x 270 €) 


45 € 
(320,83 € / 
1.925 € x 270 €) 


 
II. Nachgelagerte Besteuerung nach § 22 Nr. 5 EStG 
 
1. Allgemeines 
 


128 § 22 Nr. 5 EStG ist anzuwenden auf Leistungen aus Altersvorsorgeverträgen im Sinne des 
§ 82 Abs. 1 EStG sowie auf Leistungen aus Pensionsfonds, Pensionskassen und Direkt-
versicherungen. Korrespondierend mit der Freistellung der Beiträge, Zahlungen, Erträge und 
Wertsteigerungen von steuerlichen Belastungen in der Ansparphase werden die Leistungen 
erst in der Auszahlungsphase besteuert (nachgelagerte Besteuerung; zu Ausnahmen 
vgl. Rn. 197 ff.), und zwar auch dann, wenn zugunsten des Vertrags ausschließlich Beiträge 
geleistet wurden, die nicht nach § 10a/Abschnitt XI EStG gefördert worden sind. 
§ 22 Nr. 5 EStG ist gegenüber anderen Vorschriften des EStG und des InvStG eine vorrangige 
Spezialvorschrift. Dies bedeutet auch, dass die ab dem 1. Januar 2009 geltende Abgeltung-
steuer in diesen Fällen keine Anwendung findet. 
 


129 Während der Ansparphase erfolgt bei zertifizierten Altersvorsorgeverträgen keine Besteue-
rung von Erträgen und Wertsteigerungen. Dies gilt unabhängig davon, ob oder in welchem 
Umfang die Altersvorsorgebeiträge nach § 10a/Abschnitt XI EStG gefördert wurden.  


 
130 Die Regelungen über die Erhebung der Kapitalertragsteuer sind nicht anzuwenden. In der 


Ansparphase fallen keine kapitalertragsteuerpflichtigen Kapitalerträge an; die Leistungen in 
der Auszahlungsphase unterliegen nach § 22 Nr. 5 EStG der Besteuerung im Rahmen der 
Einkommensteuerveranlagung, so dass auch in der Auszahlungsphase kein Kapitalertrag-
steuerabzug vorzunehmen ist. Da es sich um Einkünfte nach § 22 Nr. 5 EStG handelt, ist kein 
Sparer-Pauschbetrag nach § 20 Abs. 9 EStG anzusetzen. Der Pauschbetrag für Werbungs-
kosten bestimmt sich nach § 9a Satz 1 Nr. 3 EStG. 
 


131 Der Umfang der Besteuerung der Leistungen in der Auszahlungsphase richtet sich danach, 
inwieweit die Beiträge in der Ansparphase steuerfrei gestellt (§ 3 Nr. 63, 63a und 66 EStG), 
nach § 10a/Abschnitt XI EStG (Sonderausgabenabzug und Zulage) gefördert worden sind, 
durch steuerfreie Zuwendungen nach § 3 Nr. 56 EStG oder durch die nach § 3 Nr. 55b 
Satz 1 oder § 3 Nr. 55c EStG steuerfreien Leistungen aus einem neu begründeten Anrecht 
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verminderten Erwerbsfähigkeit oder Dienstunfähigkeit und einer zusätzlichen Absicherung 
der Hinterbliebenen. Dabei ist von einer einheitlichen Behandlung der Beitragskomponenten 
für Alter und Zusatzrisiken auszugehen. An den Leistungsempfänger auszuzahlende Anteile 
an den Bewertungsreserven sind steuerlich so zu behandeln wie die zu Grunde liegende 
Hauptleistung. Negative Einkünfte nach § 22 Nr. 5 EStG können mit anderen Einkünften im 
Sinne des § 22 EStG und positiven Einkünften anderer Einkunftsarten verrechnet werden 
(horizontaler und vertikaler Verlustausgleich). Bei Leistungen in Form von Teil- bzw. 
Einmalkapitalauszahlungen handelt es sich nicht um außerordentliche Einkünfte im Sinne des 
§ 34 Abs. 2 EStG (vgl. auch BFH-Urteil vom 20. September 2016, BStBl II 2017 S. 347). 
Eine Anwendung der Fünftelregelung des § 34 EStG auf diese Zahlungen kommt daher nicht 
in Betracht, es sei denn, es handelt sich um eine Kleinbetragsrentenabfindung nach 
§ 93 Abs. 3 EStG (vgl. Rn. 202 ff.), auf die § 34 Abs. 1 EStG nach § 22 Nr. 5 Satz 13 EStG 
entsprechend anzuwenden ist. Die Abgrenzung von geförderten und nicht geförderten 
Beiträgen im Fall einer internen Teilung nach § 10 des Versorgungsausgleichsgesetzes  
- VersAusglG - (BGBl. I 2009 S. 700) ist bei der ausgleichsberechtigten Person genauso 
vorzunehmen, wie sie bei der ausgleichspflichtigen Person erfolgt wäre, wenn die interne 
Teilung nicht stattgefunden hätte. 
 


132 Zu den Einzelheiten zur Besteuerung der Leistungen aus Pensionsfonds, Pensionskassen und 
Direktversicherungen vgl. Rn. 148 ff. des BMF-Schreibens vom 12. August 2021 
(BStBl I S. 1050). 
 
2. Abgrenzung der geförderten und der nicht geförderten Beiträge 
 
a) Geförderte Beiträge 
 


133 Zu den geförderten Beiträgen gehören die geleisteten Eigenbeiträge zuzüglich der für das 
Beitragsjahr zustehenden oder gezahlten Zulage, soweit sie den Höchstbetrag nach § 10a 
EStG nicht übersteigen, mindestens jedoch die gewährten Zulagen und die geleisteten 
Sockelbeträge im Sinne des § 86 Abs. 1 Satz 4 EStG. Bei mehreren Verträgen ist der 
Höchstbetrag für diese insgesamt nur einmal anzuwenden; die Aufteilung erfolgt ent-
sprechend dem Verhältnis der zugunsten dieser Verträge geleisteten Altersvorsorgebeiträge 
(vgl. Rn. 126 f.). Eine zu Unrecht gewährte Förderung, deren Rückforderung nicht mehr 
möglich ist, kann zu einer Steuerverstrickung über den Höchstbetrag hinaus führen. Zu den im 
Rahmen der betrieblichen Altersversorgung im Sinne des § 22 Nr. 5 EStG geförderten 
Beiträgen vgl. BMF-Schreiben vom 12. August 2021 (BStBl I S. 1050). 
 


134 Soweit Altersvorsorgebeiträge zugunsten eines zertifizierten Altersvorsorgevertrags, für den 
keine Zulage beantragt wird oder der als weiterer Vertrag nicht mehr zulagebegünstigt ist 
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werden, gehören die Beiträge bis zum Höchstbetrag nach § 10a EStG ebenfalls zu den 
geförderten Beiträgen. Rn. 133 gilt entsprechend.  


 
135 Bei einem mittelbar zulageberechtigten Ehegatten/Lebenspartner gehören die im Rahmen des 


Sonderausgabenabzugs nach § 10a Abs. 1 EStG berücksichtigten Altersvorsorgebeiträge (vgl. 
Rn. 101, 113 und 118) und die für dieses Beitragsjahr zustehende Zulage zu den geförderten 
Beiträgen. 
 
b) Nicht geförderte Beiträge 
 


136 Zu den nicht geförderten Beiträgen gehören Beträge, 
- die zugunsten eines zertifizierten Altersvorsorgevertrags in einem Beitragsjahr eingezahlt 


werden, in dem der Anleger nicht zum begünstigten Personenkreis gehört, 
- für die er keine Zulage und keinen steuerlichen Vorteil aus dem Sonderausgabenabzug 


nach § 10a EStG erhalten hat oder 
- die den Höchstbetrag nach § 10a EStG abzüglich der individuell für das Beitragsjahr 


zustehenden Zulage übersteigen („Überzahlungen“), sofern es sich nicht um den 
Sockelbetrag handelt. 


 
137 Erträge und Wertsteigerungen, die auf zu Unrecht gezahlte und dementsprechend später 


zurückgeforderte Zulagen entfallen, sind als ungefördertes Altersvorsorgevermögen zu 
behandeln. 
 


138 Sieht der zertifizierte Altersvorsorgevertrag vertraglich die Begrenzung auf einen festgelegten 
Höchstbetrag (z. B. den Betrag nach § 10a EStG, den Mindestbeitrag nach § 79 Satz 2 EStG 
oder den nach § 86 EStG erforderlichen Mindesteigenbeitrag zuzüglich Zulageanspruch) vor, 
handelt es sich bei Zahlungen, die darüber hinausgehen, um zivilrechtlich nicht geschuldete 
Beträge und damit nicht um Altersvorsorgebeiträge, für die eine Förderung beansprucht 
werden kann. Das gleiche gilt für andere gezahlte Beträge, die zivilrechtlich nicht geschuldet 
waren. Der Anleger kann sie entweder nach den allgemeinen zivilrechtlichen Vorschriften 
vom Anbieter zurückfordern oder in Folgejahren mit geschuldeten Beiträgen verrechnen 
lassen. Diese Beträge sind erst für das Jahr der Verrechnung als Altersvorsorgebeiträge zu 
behandeln.  


 
3. Leistungen, die ausschließlich auf geförderten Altersvorsorgebeiträgen beruhen 


(§ 22 Nr. 5 Satz 1 EStG) 
 


139 Die Leistungen in der Auszahlungsphase unterliegen in vollem Umfang der Besteuerung nach 
§ 22 Nr. 5 Satz 1 EStG, wenn  
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gefördert worden sind,   
- sie auf einem nach § 3 Nr. 55b Satz 1 oder § 3 Nr. 55c EStG vollständig steuerfrei 


begründeten Anrecht beruhen oder 
- die gesamten Beiträge nach § 3 Nr. 63, § 3 Nr. 63a oder Abschnitt XII EStG gefördert 


worden sind. 
 


Dies gilt auch, soweit die Leistungen auf gutgeschriebenen Zulagen sowie den erzielten 
Erträgen und Wertsteigerungen beruhen. 
 


140 Beispiel: 
 
Der Steuerpflichtige hat über 25 Jahre einschließlich der Zulagen immer genau die förder-
baren Höchstbeiträge zugunsten eines begünstigten Altersvorsorgevertrags eingezahlt. Er 
erhält ab Vollendung des 65. Lebensjahres eine monatliche Rente i. H. v. 500 €. 
 
Die Rentenzahlung ist mit 12 x 500 € = 6.000 € im Rahmen der Einkommensteuer-
veranlagung nach § 22 Nr. 5 Satz 1 EStG voll steuerpflichtig. 
 
4. Leistungen, die zum Teil auf geförderten, zum Teil auf nicht geförderten 


Altersvorsorgebeiträgen beruhen (§ 22 Nr. 5 Satz 1 und 2 EStG) 
 
141 Hat der Steuerpflichtige in der Ansparphase sowohl geförderte als auch nicht geförderte 


Beiträge zugunsten des Vertrags geleistet, sind die Leistungen in der Auszahlungsphase 
aufzuteilen. 
 


142 Soweit Beiträge in der Ansparphase gefördert oder steuerfrei gestellt (z. B. Rn. 152 ff.) 
worden sind, sind die Leistungen nach § 22 Nr. 5 Satz 1 EStG voll zu besteuern. Insoweit gilt 
Rn. 139 entsprechend. 


 
143 Aufteilungsfälle liegen z. B. vor, wenn 


- ein zertifizierter Altersvorsorgevertrag nicht in der gesamten Ansparphase gefördert 
worden ist, weil z. B. in einigen Jahren die persönlichen Fördervoraussetzungen nicht 
vorgelegen haben, aber weiterhin Beiträge eingezahlt worden sind, 


- der Begünstigte höhere Beiträge eingezahlt hat, als im einzelnen Beitragsjahr nach 
§ 10a EStG begünstigt waren. 


 
Für die Frage des Aufteilungsmaßstabs sind die Grundsätze des BMF-Schreibens vom 
11. November 2004 (BStBl I S. 1061) unter Berücksichtigung der Änderungen durch das 
BMF-Schreiben vom 14. März 2012 (BStBl I S. 311) anzuwenden. Beiträge, die nach dem 
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sind danach getrennt aufzuzeichnen und die sich daraus ergebenden Leistungen einschließlich 
zugeteilter Erträge getrennt zu ermitteln. Dabei scheidet die Anwendung eines beitrags-
proportionalen Verfahrens für einen längeren Zeitraum - mehr als zwei Beitragsjahre - zur 
Ermittlung der sich aus den entsprechenden Beiträgen ergebenden Leistungen und Erträge 
aus. 
 


144 Wird vom Anbieter zur Erfüllung der Beitragserhaltungszusage (§ 1 Abs. 1 Satz 1 
Nr. 3 AltZertG) zu Beginn der Auszahlungsphase ein Betrag auf den Altersvorsorgevertrag 
eingezahlt, ist dieser im gleichen Verhältnis in einen geförderten und einen ungeförderten Teil 
aufzuteilen, in dem das zu Beginn der Auszahlungsphase auf dem Altersvorsorgevertrag 
vorhandene geförderte Kapital zum ungeförderten Kapital ohne Berücksichtigung des vom 
Anbieter eingezahlten Betrags zur Erfüllung der Beitragserhaltungszusage steht. 


 
145 Die Besteuerung von Leistungen, die auf nicht geförderten Beiträgen beruhen, richtet sich 


nach der Art der Leistung. Es werden insoweit drei Gruppen unterschieden: 
- Leistungen in Form einer lebenslangen Rente oder einer Berufsunfähigkeits-, Erwerbs-


minderungs- und Hinterbliebenenrente, § 22 Nr. 5 Satz 2 Buchstabe a EStG (Rn. 146) 
- andere Leistungen aus Altersvorsorgeverträgen (zertifizierten Versicherungsverträgen), 


Pensionsfonds, Pensionskassen und Direktversicherungen, § 22 Nr. 5 Satz 2 
Buchstabe b EStG (Rn. 147) 


- übrige Leistungen (z. B. aus zertifizierten Bank- oder Fondssparplänen oder aus 
zertifizierten Bausparverträgen), § 22 Nr. 5 Satz 2 Buchstabe c EStG (Rn. 148). 


 
146 Soweit es sich um eine lebenslange Rente oder eine Berufsunfähigkeits-, Erwerbsminderungs- 


und Hinterbliebenenrente handelt, die auf nicht geförderten Beiträgen beruht, erfolgt die 
Besteuerung in der Regel nach § 22 Nr. 5 Satz 2 Buchstabe a i. V. m. § 22 Nr. 1 Satz 3 
Buchstabe a Doppelbuchstabe bb EStG mit dem entsprechenden Ertragsanteil. Leistungen aus 
einem Pensionsfonds, einer Pensionskasse (inkl. Versorgungsausgleichskasse) oder aus einer 
Direktversicherung, die auf nicht gefördertem Kapital beruhen und für die die Voraussetzun-
gen der Basisrente erfüllt sind (zertifiziert nach § 5a AltZertG), werden hingegen nach § 22 
Nr. 5 Satz 2 Buchstabe a i. V. m. § 22 Nr. 1 Satz 3 Buchstabe a Doppelbuchstabe aa EStG mit 
dem Besteuerungsanteil besteuert. Werden neben einer Grundrente Überschussbeteiligungen 
in Form einer Bonusrente gezahlt, so ist der gesamte Auszahlungsbetrag mit einem einheit-
lichen Ertragsanteil der Besteuerung zu unterwerfen. R 22.4 Abs. 1 Satz 1 EStR ist in diesen 
Fällen nicht einschlägig, da mit der Überschussbeteiligung in Form einer Bonusrente kein 
neues Rentenrecht begründet wird. In der Mitteilung nach § 22 Nr. 5 EStG ist der Betrag von 
Grund- und Bonusrente in einer Summe auszuweisen. 
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147 Wird auf nicht geförderten Beiträgen beruhendes Kapital aus einem zertifizierten Versiche-
rungsvertrag ausgezahlt, ist nach § 22 Nr. 5 Satz 2 Buchstabe b EStG die Regelung des § 20 
Abs. 1 Nr. 6 EStG in der für den zugrunde liegenden Vertrag geltenden Fassung entsprechend 
anzuwenden. Erfolgt bei einem vor dem 1. Januar 2005 abgeschlossenen Versicherungs-
vertrag die Kapitalauszahlung erst nach Ablauf von zwölf Jahren seit Vertragsabschluss und 
erfüllt der Vertrag die weiteren Voraussetzungen des § 10 Abs. 1 Nr. 2 EStG in der am 
31. Dezember 2004 geltenden Fassung, unterliegt die Kapitalauszahlung insgesamt nicht der 
Besteuerung (§ 52 Abs. 28 Satz 5 EStG). Liegen die genannten Voraussetzungen nicht vor, 
unterliegen die rechnungsmäßigen und außerrechnungsmäßigen Zinsen der Besteuerung (§ 52 
Abs. 28 Satz 5 EStG). Bei einem nach dem 31. Dezember 2004 abgeschlossenen Versiche-
rungsvertrag, der die Voraussetzungen des § 20 Abs. 1 Nr. 6 EStG erfüllt, unterliegt bei 
Kapitalauszahlungen der Unterschiedsbetrag zwischen der Versicherungsleistung und der 
Summe der auf sie entrichteten Beiträge der Besteuerung. Erfolgt die Auszahlung erst nach 
Vollendung des 60. Lebensjahres des Steuerpflichtigen und hat der Vertrag im Zeitpunkt der 
Auszahlung mindestens zwölf Jahre bestanden, ist nur die Hälfte dieses Unterschiedsbetrags 
der Besteuerung zu Grunde zu legen. Für nach dem 31. Dezember 2011 abgeschlossene 
Verträge ist auf die Vollendung des 62. Lebensjahres abzustellen.  


 
148 Erhält der Steuerpflichtige in der Auszahlungsphase gleichbleibende oder steigende monat-


liche (Teil-)Raten, variable Teilraten oder eine Kapitalauszahlung, auf die § 22 Nr. 5 Satz 2 
Buchstabe b EStG nicht anzuwenden ist (z. B. Teilkapitalauszahlung aus einem Altersvor-
sorgevertrag in der Form eines zertifizierten Bank-/Fondssparplans oder Bausparvertrags), gilt 
§ 22 Nr. 5 Satz 2 Buchstabe c EStG. Zu versteuern ist der Unterschiedsbetrag zwischen der 
ausgezahlten Leistung und den auf sie entrichteten Beiträgen. Erfolgt die Auszahlung der 
Leistung nach Vollendung des 60. Lebensjahres des Leistungsempfängers und hatte der 
Vertrag eine Laufzeit von mehr als zwölf Jahren, ist nur die Hälfte des Unterschiedsbetrags zu 
versteuern. Für nach dem 31. Dezember 2011 abgeschlossene Verträge ist auf die Vollendung 
des 62. Lebensjahres abzustellen. Für die Berechnung des Unterschiedsbetrags ist das BMF-
Schreiben vom 1. Oktober 2009 (BStBl I S. 1172), zuletzt geändert durch BMF-Schreiben 
vom 9. August 2019 (BStBl I S. 829), entsprechend anzuwenden. 
 


149 Beispiel: 
 
A (geb. im Januar 1961) hat einen Altersvorsorgevertrag abgeschlossen und zugunsten dieses 
Vertrags ausschließlich geförderte Beiträge eingezahlt (§ 10a EStG/Abschnitt XI EStG).  
Der Vertrag sieht vor, dass 10 % der geleisteten Beiträge zur Absicherung der verminderten 
Erwerbsfähigkeit eingesetzt werden. 
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eine Erwerbsminderungsrente i. H. v. 100 € monatlich ausgezahlt. Die Zahlung der Erwerbs-
minderungsrente steht unter der auflösenden Bedingung des Wegfalls der Erwerbsminderung. 
Der Versicherer hat sich vorbehalten, die Voraussetzungen für die Rentengewährung alle 
zwei Jahre zu überprüfen. Diese Rente endet mit Ablauf des Jahres 2025. Ab dem Jahr 2026 
erhält A aus dem Vertrag eine Altersrente i. H. v. monatlich 150 €. 
 
Die Erwerbsminderungsrente ist im Jahr 2020 i. H. v. 1.200 € (12 x 100 €) im Rahmen der 
Einkünfte aus § 22 Nr. 5 Satz 1 EStG zu erfassen. Dies gilt entsprechend für die Jahre 2021 
bis 2025. Ab dem Jahr 2026 erfolgt eine Erfassung der Altersrente i. H. v. 1.800 € 
(12 x 150 €) nach § 22 Nr. 5 Satz 1 EStG. 
 
Abwandlung: 
A leistet ab dem Jahr 2008 einen jährlichen Beitrag i. H. v. insgesamt 1.000 €. Er ist in den 
Jahren 2008 bis 2017 (zehn Jahre) unmittelbar förderberechtigt. Die von ihm geleisteten 
Beiträge werden nach § 10a EStG/Abschnitt XI EStG gefördert. Im Jahr 2018 und 2019 ist er 
hingegen nicht förderberechtigt. Er zahlt in den Jahren jedoch - trotz der fehlenden Förderung  
- weiterhin einen jährlichen Beitrag i. H. v. 1.000 €. Ende des Jahres 2019 beträgt das von A 
geförderte Altersvorsorgevermögen 15.000 €. Das Gesamtvermögen beläuft sich auf 
18.000 €. 
 
Die Erwerbsminderungsrente ist im Jahr 2020 i. H. v. 1.000 € (1.200 € x 15/18) im Rahmen 
der Einkünfte aus § 22 Nr. 5 Satz 1 EStG zu erfassen. Die verbleibenden 200 € sind nach 
§ 22 Nr. 5 Satz 2 Buchstabe a EStG i. V. m. § 22 Nr. 1 Satz 3 Buchstabe a 
Doppelbuchstabe bb Satz 5 EStG i. V. m. § 55 EStDV mit einem Ertragsanteil i. H. v. 7 % 
(bemessen nach einer voraussichtlichen Laufzeit von sechs Jahren) steuerlich zu erfassen.  
Der Ertragsanteil bemisst sich in der Regel nach der Zeitspanne zwischen dem Eintritt des 
Versicherungsfalls (Begründung der Erwerbsminderung) und dem voraussichtlichen 
Leistungsende (hier: Erreichen der für die Hauptversicherung vereinbarten Altersgrenze). 
Steht der Anspruch auf Rentengewährung unter der auflösenden Bedingung des Wegfalls der 
Erwerbsminderung und lässt der Versicherer das Fortbestehen der Erwerbsminderung in mehr 
oder minder regelmäßigen Abständen prüfen, wird hierdurch die zu berücksichtigende 
voraussichtliche Laufzeit nicht berührt. Ab dem Jahr 2026 erfolgt eine Erfassung der 
Altersrente i. H. v. 1.500 € (1.800 € x 15/18) nach § 22 Nr. 5 Satz 1 EStG. Der verbleibende 
Rentenbetrag i. H. v. 300 € wird mit dem vom Alter des Rentenberechtigten bei Beginn der 
Altersrente abhängigen Ertragsanteil nach § 22 Nr. 5 Satz 2 Buchstabe a EStG i. V. m. 
§ 22 Nr. 1 Satz 3 Buchstabe a Doppelbuchstabe bb EStG erfasst. 
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beruhen 
 


150 Hat der Steuerpflichtige in der Ansparphase ausschließlich nicht geförderte Beiträge 
zugunsten eines zertifizierten Altersvorsorgevertrags eingezahlt, gelten für die gesamte 
Auszahlungsleistung die Ausführungen in Rn. 145 bis 149. 


 
6. Vertragswechsel 
 


151 Die Übertragung von Altersvorsorgevermögen auf einen anderen Altersvorsorgevertrag führt 
in der Regel zu einem steuerpflichtigen Zufluss, bei dem die Leistungen nach 
§ 22 Nr. 5 EStG zu besteuern sind. 


 
Unter den nachfolgenden Voraussetzungen ist eine steuerfreie Übertragung möglich: 
 
a) Steuerfreiheit nach § 3 Nr. 55c EStG 
 


152 Nach § 3 Nr. 55c EStG sind Übertragungen von Altersvorsorgevermögen auf einen anderen 
auf den Namen des Zulageberechtigten lautenden Altersvorsorgevertrag (§ 1 Abs. 1 Satz 1 
Nr. 10 Buchstabe b AltZertG) steuerfrei, soweit die Leistungen zu steuerpflichtigen 
Einkünften nach § 22 Nr. 5 EStG führen würden.  
 


153 Dies gilt entsprechend, wenn 
- Anwartschaften aus einer betrieblichen Altersversorgung, die über einen Pensionsfonds, 


eine Pensionskasse oder ein Unternehmen der Lebensversicherung (Direktversicherung) 
durchgeführt wird, lediglich auf einen anderen Träger einer betrieblichen 
Altersversorgung in Form eines Pensionsfonds, einer Pensionskasse oder eines 
Unternehmens der Lebensversicherung (Direktversicherung) übertragen werden, soweit 
keine Zahlungen unmittelbar an den Arbeitnehmer erfolgen (vgl. Rn. 63 des BMF-
Schreibens vom 12. August 2021, BStBl I S. 1050) oder 


- Anwartschaften der betrieblichen Altersversorgung abgefunden werden, soweit das 
Altersvorsorgevermögen zugunsten eines auf den Namen des Zulageberechtigten 
lautenden Altersvorsorgevertrags geleistet wird oder 


- im Fall des Todes des Zulageberechtigten das Altersvorsorgevermögen auf einen auf den 
Namen des Ehegatten/Lebenspartners lautenden Altersvorsorgevertrag übertragen wird, 
wenn die Ehegatten/Lebenspartner im Zeitpunkt des Todes des Zulageberechtigten nicht 
dauernd getrennt gelebt haben (§ 26 Abs. 1 EStG) und ihren Wohnsitz oder gewöhn-
lichen Aufenthalt in einem EU-/EWR-Staat hatten. Dies gilt auch, wenn die 
Ehegatten/Lebenspartner ihren vor dem 1. Januar 2021 (Zeitpunkt, ab dem das 
Vereinigte Königreich Großbritannien und Nordirland nicht mehr Mitgliedstaat 
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begründeten Wohnsitz oder gewöhnlichen Aufenthalt im Vereinigten Königreich 
Großbritannien und Nordirland hatten und der Vertrag vor dem 23. Juni 2016 
abgeschlossen worden ist. 


 
154 Soweit die Übertragung im Rahmen des Vertragswechsels nicht zu Einkünften im Sinne des 


EStG führt, bedarf es keiner Steuerfreistellung nach § 3 Nr. 55c EStG. 
 


b) Besteuerung beim überlebenden Ehegatten/Lebenspartner 
 


155 Für die Besteuerung der Leistungen bei dem überlebenden Ehegatten/Lebenspartner ist 
unerheblich, zu welchen Einkünften die Leistungen aus dem übertragenen Altersvorsorge-
vermögen bei dem verstorbenen Zulageberechtigten geführt hätten, da mit der Übertragung 
des Altersvorsorgevermögens ein neues Anrecht begründet wird. Bei dem überlebenden 
Ehegatten/Lebenspartner unterliegen die Leistungen aus dem Altersvorsorgevertrag, die auf 
dem nach § 3 Nr. 55c EStG steuerfreien Betrag beruhen, insoweit in vollem Umfang der 
nachgelagerten Besteuerung nach § 22 Nr. 5 Satz 1 EStG. 


 
156 Beispiel: 


 
A hat am 1. Januar 2002 einen versicherungsförmigen Altersvorsorgevertrag abgeschlossen, 
auf den geförderte und ungeförderte Beiträge eingezahlt wurden. Im Jahr 2012 verstirbt A. 
Das Altersvorsorgevermögen wird auf den im Jahr 2012 abgeschlossenen Altersvorsorge-
vertrag (Fondssparplan) seiner überlebenden Ehefrau B übertragen. 
 
Das übertragene geförderte Altersvorsorgevermögen wird nach § 3 Nr. 55c EStG steuerfrei 
gestellt, da die Leistungen, die auf dem geförderten Altersvorsorgevermögen beruhen, im 
Zeitpunkt der Übertragung zu steuerpflichtigen Einkünften nach § 22 Nr. 5 EStG führen 
würden. Eine Steuerfreistellung des übertragenen ungeförderten Altersvorsorgevermögens 
erfolgt nicht, da die Leistungen bei einer unterstellten Auszahlung im Todesfall nach 
§ 22 Nr. 5 Satz 2 Buchstabe b EStG i. V. m. § 20 Abs. 1 Nr. 6 EStG in der am 
31. Dezember 2004 geltenden Fassung nicht der Besteuerung unterlegen hätten (kein 
Erlebensfall oder Rückkauf). 
 
Zwei Jahre nach der Übertragung des Altersvorsorgevermögens beginnt die Auszahlungs-
phase des Altersvorsorgevertrags von B. Das geförderte Kapital wird im Rahmen eines 
Auszahlungsplans mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ausgezahlt. Das 
ungeförderte Kapital erhält B als Einmalauszahlung. 
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Beiträge des A 23.012 10.460 
Zulagen des A 3.388  
Erträge des A 8.000 3.000 
Altersvorsorgevermögen zum Zeitpunkt 
der Kapitalübertragung wegen Todes 


 
34.400 


 
13.460 


   
Nach § 3 Nr. 55c EStG gefördertes 
Altersvorsorgevermögen (bisher nach 
anderen Vorschriften gefördert) 


 
 


34.400 


 


Bisher ungefördertes jetzt gefördertes 
Altersvorsorgevermögen 
(§ 3 Nr. 55c EStG) 


- - 


Altersvorsorgevermögen nach dem 
Zeitpunkt der Kapitalübertragung 


 
34.400 


 
13.460 


Erträge nach der Kapitalübertragung 1.400 550 
Tatsächliche Auszahlung 35.800 14.010 


 
Die Auszahlung des übertragenen geförderten Kapitals im Rahmen eines Auszahlungsplans 
mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ist wegen der Steuerfreistellung nach 
§ 3 Nr. 55c EStG steuerpflichtig nach § 22 Nr. 5 Satz 1 EStG. Die Besteuerung der Einmal-
auszahlung aus dem übertragenen ungeförderten Kapital erfolgt nach § 22 Nr. 5 Satz 2 Buch-
stabe c EStG. Danach ist der steuerpflichtige Unterschiedsbetrag zwischen der Leistung und 
der Summe der auf sie entrichteten Beiträge wie folgt zu ermitteln: 14.010 € - 13.460 € = 
550 €. Die Anwendung des hälftigen Unterschiedsbetrags (§ 22 Nr. 5 Satz 2 Buchstabe c 
i. V. m. § 20 Abs. 1 Nr. 6 Satz 2 EStG) kommt nicht in Betracht, da die Laufzeit des Vertrags 
von B nur zwei Jahre betragen hat. 
 
c) Übertragung von ungefördertem Altersvorsorgevermögen 


 
157 Um beim Vertragswechsel die praktische Umsetzung zu gewährleisten gilt im Hinblick auf 


die Übertragung von ungefördertem Altersvorsorgevermögen von einem zertifizierten 
Altersvorsorgevertrag auf einen anderen zertifizierten Altersvorsorgevertrag des Zulage-
berechtigten Folgendes: 


 
aa) Ermittlung des nach § 3 Nr. 55c EStG steuerfreien Betrags bei einem vor dem 


1. Januar 2005 abgeschlossenen, versicherungsförmigen Altersvorsorgevertrag 
 
158 Bei einer Übertragung eines vor dem 1. Januar 2005 abgeschlossenen, versicherungsförmigen 


Altersvorsorgevertrags im Sinne der Rn. 152 ist § 3 Nr. 55c EStG anzuwenden, wenn die 
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Kapitalübertragung zu steuerpflichtigen Einkünften geführt hätten (§ 22 Nr. 5 Satz 2 
Buchstabe b i. V. m. § 20 Abs. 1 Nr. 6 EStG in der am 31. Dezember 2004 geltenden 
Fassung). Für die Ermittlung des insoweit steuerfrei zu stellenden Betrags ist aus Verein-
fachungsgründen auf den Unterschiedsbetrag zwischen dem ungeförderten Teil des übertrage-
nen Altersvorsorgevermögens und der Summe der auf ihn entrichteten Beiträge statt auf die 
rechnungsmäßigen und außerrechnungsmäßigen Zinsen im Sinne des § 20 Abs. 1 Nr. 6 EStG 
in der am 31. Dezember 2004 geltenden Fassung abzustellen. Dies gilt auch, wenn die Über-
tragung von einem vor dem 1. Januar 2005 abgeschlossenen versicherungsförmigen Alters-
vorsorgevertrag auf einen vor dem 1. Januar 2005 abgeschlossenen versicherungsförmigen 
Altersvorsorgevertrag erfolgt. Die Sätze 2 und 3 sind auch bei Übertragungen im Sinne des 
§ 3 Nr. 55a oder 55b EStG von einem versicherungsförmigen Altersvorsorgevertrag 
anzuwenden. 
 
bb) Besteuerung im Auszahlungszeitpunkt 


 
159 Die auf den nach § 3 Nr. 55c EStG steuerfrei gestellten Beträgen (einschließlich ihrer Erträge 


und Wertsteigerungen) beruhenden Leistungen werden bei der Auszahlung an den Zulage-
berechtigten nach § 22 Nr. 5 Satz 1 EStG besteuert. Sie sind vom aufnehmenden Anbieter 
entsprechend in die Mitteilung nach § 22 Nr. 5 Satz 7 EStG aufzunehmen und mit der 
Rentenbezugsmitteilung nach § 22a EStG zu melden (vgl. Rn. 195). 


 
160 Hat der abgebende Anbieter dem aufnehmenden Anbieter einen nach § 3 Nr. 55c EStG freizu-


stellenden Betrag für den ungeförderten Teil des übertragenen Altersvorsorgevermögens 
i. H. v. 0 € gemeldet, weil z. B. bei einer unterstellten Auszahlung an den Zulageberechtigten 
im Zeitpunkt der Kapitalübertragung nach § 22 Nr. 5 Satz 2 i. V. m. § 20 Abs. 1 Nr. 6 EStG 
in der am 31. Dezember 2004 geltenden Fassung die Leistungen nicht der Besteuerung unter-
legen hätten, dann wird dieser Teil des übertragenen Kapitals im Zeitpunkt der Auszahlung an 
den Zulageberechtigten nicht besteuert. Die sich aus dem übertragenen ungeförderten Kapital 
beim aufnehmenden Anbieter ergebenden Erträge und Wertsteigerungen werden nach 
§ 22 Nr. 5 Satz 2 EStG steuerlich erfasst. Sie sind vom aufnehmenden Anbieter entsprechend 
in die Mitteilung nach § 22 Nr. 5 Satz 7 EStG aufzunehmen und mit der Rentenbezugsmit-
teilung nach § 22a EStG zu melden (vgl. Rn. 195). 


 
161 Eine Kapitalübertragung im Sinne des § 3 Nr. 55c EStG löst in der Regel eine Vertragsän-


derung im Sinne der Rn. 67 ff. des BMF-Schreibens vom 1. Oktober 2009 (BStBl I S. 1172), 
zuletzt geändert durch BMF-Schreiben vom 9. August 2019 (BStBl I S. 829), aus. Die 
vertraglichen Vereinbarungen des aufnehmenden Vertrags (z. B. zum frühestmöglichen 
Beginn der Auszahlungsphase) bleiben unberührt. 
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162 Beispiel 1: 
 


A hat am 1. Januar 2008 einen versicherungsförmigen Altersvorsorgevertrag und einen 
Altersvorsorgevertrag in Form eines Fondssparplans abgeschlossen. Am 1. Januar 2011 
erfolgt eine Kapitalübertragung des bisher auf dem versicherungsförmigen Altersvorsorge-
vertrag angesparten, ausschließlich ungeförderten Altersvorsorgevermögens i. H. v. 3.000 € 
auf den bestehenden Altersvorsorgevertrag in Form eines Fondssparplans. Im Übertragungs-
wert sind 2.900 € an Beiträgen sowie Erträge enthalten. Mit der Vollendung seines 
61. Lebensjahres am 1. April 2022 lässt sich A das auf seinem Altersvorsorgevertrag in Form 
eines Fondssparplans angesparte, ausschließlich ungeförderte Altersvorsorgevermögen i. H. v. 
insgesamt 30.000 € in einer Summe auszahlen. Darin enthalten sind 20.000 € Eigenbeiträge, 
3.000 € Übertragungswert sowie Erträge. Von den Erträgen sind 800 € für den 
Übertragungswert nach der Kapitalübertragung angefallen. 
 
Betrag, auf den nach § 22 Nr. 5 Satz 2 Buchstabe c i. V. m. § 20 Abs. 1 Nr. 6 EStG der 
hälftige Unterschiedsbetrag anzuwenden ist: 
 
Altersvorsorgevermögen        30.000 € 
abzügl. Übertragungswert          3.000 € 
abzügl. für den Übertragungswert nach der Übertragung angefallene Erträge      800 € 
abzügl. Eigenbeiträge         20.000 € 
=             6.200 € 
 
Da der Altersvorsorgevertrag in Form eines Fondssparplans vor dem 1. Januar 2012 abge-
schlossen wurde und die Auszahlung nach dem 60. Lebensjahr des Steuerpflichtigen und nach 
Ablauf von zwölf Jahren seit dem Vertragsabschluss erfolgte, ist die Hälfte von den 6.200 €, 
also 3.100 € zu versteuern. 
 
Betrag, auf den nach § 22 Nr. 5 Satz 2 Buchstabe c i. V. m. § 20 Abs. 1 Nr. 6 EStG der volle 
Unterschiedsbetrag anzuwenden ist: 
 
Übertragungswert           3.000 € 
zuzügl. für den Übertragungswert nach der Übertragung angefallene Erträge      800 € 
abzügl. Eigenbeiträge im Übertragungswert        2.900 € 
=                900 € 
 
Da der Übertragungswert als Neuvertrag zu behandeln ist und die Auszahlung vor dem 
Ablauf von 12 Jahren seit dem Vertragsabschluss dieses Neuvertrags erfolgt, sind bezogen auf 
diesen Neuvertrag die 900 € voll zu versteuern. 
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163 Beispiel 2: 
 


B hat am 1. Januar 2008 einen versicherungsförmigen Altersvorsorgevertrag und einen 
Altersvorsorgevertrag in Form eines Banksparplans abgeschlossen. Am 1. Januar 2013 erfolgt 
eine Kapitalübertragung des bisher auf dem versicherungsförmigen Altersvorsorgevertrag 
angesparten, ausschließlich geförderten Altersvorsorgevermögens i. H. v. 3.250 € auf den 
bestehenden Altersvorsorgevertrag in Form eines Banksparplans. Im Übertragungswert sind 
2.919 € an Beiträgen, 231 € an Zulagen sowie Erträge enthalten. Mit der Vollendung seines 
61. Lebensjahres am 1. April 2025 lässt sich B das auf seinem Altersvorsorgevertrag in Form 
eines Banksparplans angesparte, ausschließlich geförderte Altersvorsorgevermögen i. H. v. 
insgesamt 36.000 € in einer Summe auszahlen. Darin enthalten sind 26.800 € Eigenbeiträge, 
1.848 € Zulagen (ohne die Zulagen aus dem Übertragungswert), 3.250 € Übertragungswert 
sowie Erträge. Von den Erträgen sind 800 € für den Übertragungswert nach der Kapitalüber-
tragung angefallen. Für das geförderte Altersvorsorgevermögen hat er insgesamt einen 
Steuervorteil von 2.200 € erhalten. 
 
Zur Auszahlung gelangen: 
 
Altersvorsorgevermögen        36.000 € 
abzüglich Zulagen (einschließlich der Zulagen aus dem Übertragungswert)   2.079 € 
abzüglich Steuervorteil          2.200 € 
=           31.721 € 
 
Betrag auf den nach § 22 Nr. 5 Satz 3 i. V. m. § 22 Nr. 5 Satz 2 Buchstabe c i. V. m. § 20 
Abs. 1 Nr. 6 EStG der hälftige Unterschiedsbetrag anzuwenden ist: 
Altersvorsorgevermögen        36.000 € 
abzügl. Zulagen (ohne Zulagen aus dem Übertragungswert)     1.848 € 
abzügl. Übertragungswert          3.250 € 
abzügl. für den Übertragungswert nach der Übertragung angefallene Erträge      800 € 
abzügl. Eigenbeiträge         26.800 € 
=             3.302 € 
 
Da der Altersvorsorgevertrag in Form eines Banksparplans vor dem 1. Januar 2012 abge-
schlossen wurde und die Auszahlung nach dem 60. Lebensjahr des Steuerpflichtigen und nach 
Ablauf von zwölf Jahren seit dem Vertragsabschluss erfolgte, ist die Hälfte von den 3.302 €, 
also 1.651 € zu versteuern. 
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Abs. 1 Nr. 6 EStG der volle Unterschiedsbetrag anzuwenden ist: 
Übertragungswert           3.250 € 
zuzügl. für den Übertragungswert nach der Übertragung angefallene Erträge      800 € 
abzügl. Zulagen im Übertragungswert           231 € 
abzügl. Eigenbeiträge im Übertragungswert        2.919 € 
=                900 € 
 
Da der Übertragungswert als Neuvertrag zu behandeln ist und dieser Neuvertrag nach dem 
31. Dezember 2011 abgeschlossen wurde, sind bezogen auf diesen Neuvertrag die 900 € voll 
zu versteuern, weil die Auszahlung vor dem 62. Lebensjahr des Steuerpflichtigen erfolgte. 
 
Insgesamt sind somit 1.651 € + 900 € = 2.551 € zu versteuern. 
 


164 Ergibt sich nach der Kapitalübertragung eine Änderung, die Auswirkung auf die Aufteilung 
des übertragenen Altersvorsorgevermögens in einen geförderten und einen ungeförderten 
Anteil hat, so hat der aufnehmende Anbieter eine neue Aufteilung des übertragenen Alters-
vorsorgevermögens vorzunehmen. Erfolgte die Kapitalübertragung vor dem 8. August 2012 
und liegen dem aufnehmenden Anbieter keine jahresbezogenen Aufteilungen hinsichtlich des 
geförderten und ungeförderten übertragenen Altersvorsorgevermögens vor, wird es nicht 
beanstandet, wenn eine für diesen Zeitraum erforderliche neue Aufteilung nach einem 
beitragsproportionalen Verfahren vorgenommen wird. Bei der späteren Leistungsauszahlung 
hat der Anbieter den entsprechend angepassten nach § 3 Nr. 55c Satz 1 EStG steuerfreien 
Betrag bei der Mitteilung nach § 22 Nr. 5 Satz 7 EStG und der Rentenbezugsmitteilung nach 
§ 22a EStG zu berücksichtigen (vgl. Rn. 195). 


 
165 Beispiel 1: 


A hat am 1. Januar 2002 einen versicherungsförmigen Altersvorsorgevertrag abgeschlossen. 
Im Jahr 2013 wird das Altersvorsorgevermögen auf seinen im Jahr 2013 abgeschlossenen 
Altersvorsorgevertrag in Form eines Fondssparplans übertragen. 
 
Das übertragene geförderte Altersvorsorgevermögen wird nach § 3 Nr. 55c EStG steuerfrei 
gestellt, da die Leistungen, die auf dem geförderten Altersvorsorgevermögen beruhen, im 
Zeitpunkt der Übertragung zu steuerpflichtigen Einkünften nach § 22 Nr. 5 EStG führen 
würden. Vom übertragenen ungeförderten Altersvorsorgevermögen wird der Unterschieds-
betrag zwischen der Leistung und der Summe der auf sie entrichteten Beiträge nach 
§ 3 Nr. 55c EStG steuerfrei gestellt (vgl. Rn. 158). 
 
Zwei Jahre nach der Übertragung des Altersvorsorgevermögens beginnt die Auszahlungs-
phase des Altersvorsorgevertrags. Das geförderte Kapital wird im Rahmen eines Auszah-
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förderte Kapital erhält A als Einmalauszahlung. 
 Gefördertes AV in € Ungefördertes AV in € 
Beiträge 1. Vertrag 23.012 10.460 
Zulagen 1. Vertrag 3.388  
Erträge 1. Vertrag 8.000 3.000 
Altersvorsorgevermögen zum Zeitpunkt 
der Kapitalübertragung 


 
34.400 


 
13.460 


   
Nach § 3 Nr. 55c EStG gefördertes 
Altersvorsorgevermögen (bisher nach 
anderen Vorschriften gefördert) 


 
 


34.400 


 


Bisher ungefördertes jetzt gefördertes 
Altersvorsorgevermögen 
(§ 3 Nr. 55c EStG) 


 
 


3.000 


 
 


- 3.000 
Altersvorsorgevermögen nach dem 
Zeitpunkt der Kapitalübertragung 


 
37.400 


 
10.460 


Erträge nach Kapitalübertragung (1.400 + 122 =) 1.522 428 
Tatsächliche Auszahlung 38.922 10.888 


 
Die Auszahlung des übertragenen geförderten Kapitals im Rahmen eines Auszahlungsplans 
mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ist wegen der Steuerfreistellung nach 
§ 3 Nr. 55c EStG steuerpflichtig nach § 22 Nr. 5 Satz 1 EStG. Die Besteuerung der Einmal-
auszahlung aus dem übertragenen ungeförderten Kapital erfolgt nach § 22 Nr. 5 Satz 2 
Buchstabe c EStG. Danach ist der steuerpflichtige Unterschiedsbetrag zwischen der Leistung  
und der Summe der auf sie entrichteten Beiträge wie folgt zu ermitteln: 10.888 € - 10.460 € = 
428 €. Die Anwendung des hälftigen Unterschiedsbetrags (§ 22 Nr. 5 Satz 2 Buchstabe c 
i. V. m. § 20 Abs. 1 Nr. 6 Satz 2 EStG) kommt nicht in Betracht, da die Laufzeit des 
zweiten Vertrags von A nur zwei Jahre betragen hat. 
 


166 Beispiel 2: 
 


A hat am 1. Januar 2002 einen Altersvorsorgevertrag in Form eines Fondssparplans 
abgeschlossen. Im Jahr 2013 wird das Altersvorsorgevermögen auf seinen im Jahr 2013 
abgeschlossenen Altersvorsorgevertrag in Form eines Banksparplans übertragen. 


 
Das übertragene geförderte Altersvorsorgevermögen wird nach § 3 Nr. 55c EStG steuerfrei 
gestellt, da die Leistungen, die auf dem geförderten Altersvorsorgevermögen beruhen, im 
Zeitpunkt der Übertragung zu steuerpflichtigen Einkünften nach § 22 Nr. 5 EStG führen 
würden. Vom übertragenen ungeförderten Altersvorsorgevermögen wird der Unterschieds-
betrag zwischen der Leistung und der Summe der auf sie entrichteten Beiträge nach § 3 
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berücksichtigen. 
 
 Gefördertes AV in € Ungefördertes AV in € 
Beiträge 1. Vertrag 23.012 10.460 
Zulagen 1. Vertrag 3.388  
Erträge 1. Vertrag - 80 - 30 
Altersvorsorgevermögen zum Zeitpunkt 
der Kapitalübertragung 


 
26.320 


 
10.430 


   
Nach § 3 Nr. 55c EStG gefördertes 
Altersvorsorgevermögen (bisher nach 
anderen Vorschriften gefördert) 


 
 


26.320 


 


Bisher ungefördertes jetzt gefördertes 
Altersvorsorgevermögen 
(§ 3 Nr. 55c EStG) 
Verlustverrechnung 


 
0 


- 30 


 
0 


30 


Altersvorsorgevermögen nach dem 
Zeitpunkt der Kapitalübertragung 


 
26.290 


 
10.460 


Erträge nach Kapitalübertragung 1.060 428 
Tatsächliche Auszahlung 27.350 10.888 


 
Die Auszahlung des übertragenen geförderten Kapitals im Rahmen eines Auszahlungsplans 
mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ist wegen der Steuerfreistellung nach 
§ 3 Nr. 55c EStG steuerpflichtig nach § 22 Nr. 5 Satz 1 EStG. Die Besteuerung der Einmal-
auszahlung aus dem übertragenen ungeförderten Kapital erfolgt nach § 22 Nr. 5 Satz 2 
Buchstabe c EStG. Danach ist der steuerpflichtige Unterschiedsbetrag zwischen der Leistung 
und der Summe der auf sie entrichteten Beiträge wie folgt zu ermitteln: 10.888 € - 10.460 € = 
428 €. Die Anwendung des hälftigen Unterschiedsbetrags (§ 22 Nr. 5 Satz 2 Buchstabe c 
i. V. m. § 20 Abs. 1 Nr. 6 Satz 2 EStG) kommt nicht in Betracht, da die Laufzeit des zweiten 
Vertrags von A nur zwei Jahre betragen hat. 
 


167 Beispiel 3: 
 


Der 1957 geborene A hat am 1. Januar 2005 einen versicherungsförmigen Altersvorsorge-
vertrag abgeschlossen. Im Jahr 2018 wird das Altersvorsorgevermögen auf seinen im 
Jahr 2018 abgeschlossenen Altersvorsorgevertrag in Form eines Fondssparplans übertragen. 
Das übertragene geförderte Altersvorsorgevermögen wird nach § 3 Nr. 55c EStG steuerfrei 
gestellt, da die Leistungen, die auf dem geförderten Altersvorsorgevermögen beruhen, im 
Zeitpunkt der Übertragung zu steuerpflichtigen Einkünften nach § 22 Nr. 5 EStG führen 
würden. Vom übertragenen ungeförderten Altersvorsorgevermögen wird der hälftige Unter-
schiedsbetrag zwischen der Leistung und der Summe der auf sie entrichteten Beiträge nach 
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Zeitpunkt der Übertragung bereits eine Laufzeit von 12 Jahren erreicht und A sein 
60. Lebensjahr bereits vollendet hatte. 
Zwei Jahre nach der Übertragung des Altersvorsorgevermögens beginnt die Auszahlungs-
phase des Altersvorsorgevertrags. Das geförderte Kapital wird im Rahmen eines Auszah-
lungsplans mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ausgezahlt. Das ungeför-
derte Kapital erhält A als Einmalauszahlung. 
 
 Gefördertes AV in € Ungefördertes AV in € 
Beiträge 1. Vertrag 23.012 10.460 
Zulagen 1. Vertrag 3.388  
Erträge 1. Vertrag 8.000 3.000 
Altersvorsorgevermögen zum Zeitpunkt 
der Kapitalübertragung 


 
34.400 


 
13.460 


   
Nach § 3 Nr. 55c EStG gefördertes 
Altersvorsorgevermögen (bisher nach 
anderen Vorschriften gefördert) 


 
 


34.400 


 


Bisher ungefördertes jetzt gefördertes 
Altersvorsorgevermögen 
(§ 3 Nr. 55c EStG) 


 
 


1.500 


 
 


- 1.500 
Altersvorsorgevermögen nach dem 
Zeitpunkt der Kapitalübertragung 


 
35.900 


 
11.960 


Erträge nach Kapitalübertragung (1.400 + 61 =) 1.461 489 
Tatsächliche Auszahlung 37.361 12.449 


 
Die Auszahlung des übertragenen geförderten Kapitals im Rahmen eines Auszahlungsplans 
mit einer Teilkapitalverrentung ab dem 85. Lebensjahr ist wegen der Steuerfreistellung nach 
§ 3 Nr. 55c EStG steuerpflichtig nach § 22 Nr. 5 Satz 1 EStG. Die Besteuerung der Einmal-
auszahlung aus dem übertragenen ungeförderten Kapital erfolgt nach § 22 Nr. 5 Satz 2 
Buchstabe c EStG. Danach ist der steuerpflichtige Unterschiedsbetrag zwischen der Leistung 
und der Summe der auf sie entrichteten Beiträge wie folgt zu ermitteln: 12.449 € - 11.960 € = 
489 €. Die Anwendung des hälftigen Unterschiedsbetrags (§ 22 Nr. 5 Satz 2 Buchstabe c 
i. V. m. § 20 Abs. 1 Nr. 6 Satz 2 EStG) kommt nicht in Betracht, da die Laufzeit des zweiten 
Vertrags von A nur zwei Jahre betragen hat. 
 


168 Die Regelungen der Rn. 152 bis 167 können auch für vor dem 14. Dezember 2011 
(Inkrafttreten des Beitreibungsrichtlinien-Umsetzungsgesetzes) durchgeführte Vertrags-
wechsel angewendet werden. 
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169 Das im Wohneigentum gebundene steuerlich geförderte Altersvorsorgekapital wird nach 


§ 22 Nr. 5 EStG nachgelagert besteuert und zu diesem Zweck in einem vertragsbezogenen 
Wohnförderkonto erfasst (Altersvorsorgevertrag mit Wohnförderkonto). Das Wohnförder-
konto wird unabhängig vom Zeitpunkt der Eröffnung durch die ZfA geführt. Im Wohnförder-
konto hat die ZfA die geförderten Tilgungsbeiträge (vgl. Rn. 32 bis 37 und 39), die hierfür 
gewährten Zulagen sowie den entnommenen Altersvorsorge-Eigenheimbetrag zu erfassen. 
Die ZfA teilt dem Anbieter eines Altersvorsorgevertrags, zu dem sie ein Wohnförderkonto 
führt, jährlich den Stand des Wohnförderkontos mit. 


 
170 Die Tilgungsleistungen für ein zur wohnungswirtschaftlichen Verwendung in Anspruch 


genommenes Darlehen werden in das Wohnförderkonto eingestellt, wenn die ZfA die 
Steuerverstrickung dieser Tilgungsleistungen (§ 90 Abs. 2 Satz 6 EStG) dem Anbieter 
mitteilt. Die Zulagen für Tilgungsleistungen werden in das Wohnförderkonto eingestellt, 
wenn die ZfA die Auszahlung an den Anbieter zur Gutschrift auf den Altersvorsorgevertrag 
veranlasst. Zulagen für Tilgungsleistungen, die erst nach der vollständigen Tilgung des 
Darlehens ausgezahlt werden, müssen vom Anbieter unmittelbar an den Zulageberechtigten 
weitergereicht werden. Diese Zulagen werden im Wohnförderkonto erfasst. Zulagen für 
Tilgungsleistungen, die erst nach Beginn der Auszahlungsphase ausgezahlt werden, müssen 
vom Anbieter an den Anleger weitergereicht werden. In diesem Fall werden diese Zulagen 
nicht im Wohnförderkonto erfasst. Die dazugehörigen Tilgungsleistungen werden rück-
wirkend zum letzten Tag vor Beginn der Auszahlungsphase in das Wohnförderkonto ein-
gestellt. 


 
171 Beiträge, die nach § 82 Abs. 1 Satz 3 EStG als Tilgungsleistungen gelten (Rn. 34 und 39), 


werden erst im Zeitpunkt der unmittelbaren Darlehenstilgung einschließlich der zur Tilgung 
eingesetzten Zulagen und Erträge in das Wohnförderkonto eingestellt (§ 92a Abs. 2 
Satz 2 EStG). Der Anbieter hat spätestens bis zum Ablauf des zweiten Monats, der auf den 
Monat der unmittelbaren Darlehenstilgung folgt, das zur Ablösung verwendete geförderte 
Altersvorsorgevermögen an die ZfA zu melden. Die zur Tilgung eingesetzten ungeförderten 
Beiträge einschließlich der darauf entfallenden Erträge fließen dem Zulageberechtigten im 
Zeitpunkt der Ablösung des Vorfinanzierungsdarlehens zu; die Erträge unterliegen der 
Besteuerung (Rn. 136 ff.). 


 
172 Wird vor dem Zeitpunkt der Darlehenstilgung die Selbstnutzung der geförderten Wohnung 


aufgegeben, sind die als Tilgungsleistungen behandelten Beiträge (§ 82 Abs. 1 Satz 3 EStG), 
die dafür gewährten Zulagen und die entsprechenden Erträge vom Anbieter an die ZfA zu 
melden und in das Wohnförderkonto aufzunehmen; anschließend sind die Regelungen des 
§ 92a Abs. 3 EStG (vgl. Rn. 287) anzuwenden (§ 92a Abs. 3 Satz 8 EStG; vgl. Rn. 288).  
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geltenden Beiträge an die ZfA zu melden. Hinsichtlich des ungeförderten Altersvorsorge-
vermögens ist Rn. 191 Satz 1 entsprechend anzuwenden. 


 
173 Der sich aus dem Wohnförderkonto ergebende Gesamtbetrag ist in der Ansparphase jährlich 


um 2 % zu erhöhen. Diese Erhöhung erfolgt - unabhängig vom Zeitpunkt der Einstellung der 
entsprechenden Beträge ins Wohnförderkonto - nach Ablauf des jeweiligen Beitragsjahres; 
letztmals ist sie im Zeitpunkt des Beginns der Auszahlungsphase vorzunehmen. 


 
174 Beispiel: 


 
Der am 5. Februar 1970 geborene Zulageberechtigte hat in seinem zertifizierten Darlehens-
vertrag mit dem Anbieter vereinbart, dass die Auszahlungsphase am 1. Februar 2035 beginnt. 
Das Darlehen wurde im Jahr 2033 vollständig getilgt. Der Gesamtbetrag des Wohnförder-
kontos am 31. Dezember 2034 beträgt nach der Erhöhung um 2 % 30.000 €. 
 
Das Wohnförderkonto wird letztmals zum 1. Februar 2035 für 2035 um 2 % auf 30.600 € 
erhöht. Im Fall der jährlichen Teilauflösung (Rn. 178) ist dieser Betrag in den Veranlagungs-
zeiträumen 2035 bis 2055 i. H. v. 1/21 von 30.600 € = 1.457,14 € zu versteuern. Wählt der 
Zulageberechtigte die Auflösung des Wohnförderkontos (Rn. 181), werden im Veranlagungs-
zeitraum 2035 70 % von 30.600 € = 21.420 € versteuert. 
 


175 Das Wohnförderkonto wird vermindert um Zahlungen des Zulageberechtigten, die dieser bis 
zum Beginn der Auszahlungsphase auf einen auf seinen Namen lautenden Altersvorsorge-
vertrag zur Minderung der in das Wohnförderkonto eingestellten Beträge leistet. Die zur 
Minderung des Wohnförderkontos geleisteten Beträge (Minderungsbeträge) sind keine Alters-
vorsorgebeiträge (§ 82 Abs. 4 Nr. 4 EStG); insoweit kann keine erneute Förderung bean-
sprucht werden. Sie stellen jedoch gefördertes Altersvorsorgevermögen dar, welches im Fall 
einer schädlichen Verwendung bei der Berechnung des Rückzahlungsbetrags (§ 94 EStG) zu 
berücksichtigen ist. Hierbei bestimmt sich der Rückzahlungsbetrag nach der Förderung, die 
für die in das Wohnförderkonto eingestellten und durch die Zahlung getilgten Beträge 
gewährt wurde. Für die Anwendung des § 22 Nr. 5 Satz 2 EStG ist auf die Art des Vertrags 
abzustellen, aus welchem die schädliche Verwendung des Altersvorsorgevermögens erfolgte. 


 
176 Beispiel: 
 


Der Stand des Wohnförderkontos des Zulageberechtigten beträgt 10.000 €. Dieser Betrag 
setzt sich aus eingestellten Zulagen (4.000 €), Tilgungsleistungen (5.000 €) und dem 
Erhöhungsbetrag (1.000 €) zusammen. Neben den Zulagen hat der Zulageberechtigte noch 
einen über die Zulage hinausgehenden Steuervorteil (§ 10a EStG) i. H. v. 800 € erhalten.  
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vertrag in Form eines Fondssparplans zur Minderung seines Wohnförderkontos i. H. v. 
5.000 € vorzunehmen. Auf dem Wohnförderkonto verbleiben somit 5.000 €. Auf dem neu 
abgeschlossenen Altersvorsorgevertrag gehen in den nächsten zehn Jahren keine zusätzlichen 
Einzahlungen ein. Das angesparte Altersvorsorgevermögen einschließlich der Erträge beläuft 
sich nach zehn Jahren auf insgesamt 6.100 €. Jetzt verwendet der Zulageberechtigte das 
geförderte Altersvorsorgevermögen schädlich.  
 
Zur Auszahlung gelangen: 
Altersvorsorgevermögen     6.100 € 
abzüglich Zulagen      2.000 € 
abzüglich Steuervorteil         400 € 
=        3.700 € 
 
Betrag nach § 22 Nr. 5 Satz 3 EStG 
Altersvorsorgevermögen     6.100 € 
abzüglich Zulagen      2.000 € 
=        4.100 € 
 
Auf diesen Betrag ist § 22 Nr. 5 Satz 2 Buchstabe c EStG anzuwenden. 
 
Maßgebender Betrag      4.100 € 
abzüglich eingezahlter Beträge (Tilgungsleistungen) 2.500 € 
=        1.600 € 
 
Nach § 22 Nr. 5 Satz 2 Buchstabe c EStG sind 1.600 € zu versteuern. 
Das Wohnförderkonto bleibt von der schädlichen Verwendung unberührt. 
 


177 Der Anbieter hat die Einzahlung von Minderungsbeträgen der ZfA mitzuteilen; die ZfA teilt 
dem Anbieter daraufhin den von ihr als Minderungsbetrag verwendeten Betrag mit. Der 
Zulageberechtigte kann die Einzahlung auch an einen anderen Anbieter leisten als an den, für 
dessen Altersvorsorgevertrag die ZfA das Wohnförderkonto führt. In diesem Fall hat der 
Zulageberechtigte dem Anbieter, an den die Einzahlung erfolgt, die Vertragsdaten des Alters-
vorsorgevertrags mit Wohnförderkonto mitzuteilen. Diese Daten hat der Anbieter im Rahmen 
seiner Datenübermittlung über die erfolgte Einzahlung der ZfA mitzuteilen. Die ZfA schließt 
das bisherige Wohnförderkonto und führt es ab dem Zeitpunkt der Einzahlung für den Alters-
vorsorgevertrag weiter, auf dem die Einzahlung erfolgt ist. Die Schließung des Wohnförder-
kontos teilt sie dem Anbieter des bisherigen Vertrags mit Wohnförderkonto mit. Dies gilt 
entsprechend für Zahlungen nach § 92a Abs. 3 Satz 9 Nr. 2 EStG (Einzahlung der in das 
Wohnförderkonto eingestellten Beträge bei Aufgabe der Selbstnutzung). 
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178 Eine weitere Verminderung des Wohnförderkontos erfolgt durch den jährlichen Verminde-
rungsbetrag (§ 92a Abs. 2 Satz 5 EStG), der nachgelagert besteuert wird (§ 22 Nr. 5 
Satz 4 EStG). Dieser Betrag stellt eine jährliche Teilauflösung des Wohnförderkontos dar.  
Er ergibt sich, indem zu Beginn der Auszahlungsphase der im Wohnförderkonto eingestellte 
Gesamtbetrag einschließlich des darin enthaltenen Erhöhungsbetrags zu gleichen Teilen auf 
die Jahre bis zur Vollendung des 85. Lebensjahres verteilt wird (vgl. auch Beispiel unter 
Rn. 174). 


 
179 Der Beginn der Auszahlungsphase ergibt sich in der Regel aus den vertraglichen Verein-


barungen. Er muss zwischen der Vollendung des 60. und des 68. Lebensjahres des Zulage-
berechtigten liegen (§ 92a Abs. 2 Satz 5 EStG). Der vereinbarte Zeitpunkt kann zwischen 
Anbieter und Zulageberechtigtem einvernehmlich bis zum Beginn der Auszahlungsphase 
geändert werden. Soweit der Vertrag keine anders lautende Vereinbarung enthält, gilt als 
Beginn der Auszahlungsphase die Vollendung des 67. Lebensjahres. Sieht der Altersvor-
sorgevertrag einen von § 92a Abs. 2 Satz 5 EStG abweichenden Auszahlungsbeginn vor, dann 
handelt es sich bei einer entsprechenden Kapitalentnahme nicht um eine Verwendung im 
Sinne des § 92a EStG, sondern um eine schädliche Verwendung im Sinne des § 93 EStG. 
Dies gilt ggf. auch rückwirkend, wenn nach der Entnahme der Beginn der Auszahlungsphase 
auf einen Zeitpunkt nach Vollendung des 68. Lebensjahres geändert wird. 


 
Für neu zertifizierte Verträge ab 2018 gilt: Eine Verschiebung des Beginns der Auszah-
lungsphase über das 68. Lebensjahr des Zulageberechtigten hinaus ist unschädlich, sofern es 
sich um eine Verschiebung im Zusammenhang mit der Abfindung einer Kleinbetragsrente auf 
Grund der Regelung nach § 1 Abs. 1 Satz 1 Nr. 4 Buchstabe a AltZertG handelt (§ 92a Abs. 2 
Satz 5 letzter Halbsatz EStG). 


 
Beispiel 1: 
 
Z entnimmt im Jahr 2022 einen Altersvorsorge-Eigenheimbetrag i. H. v. 20.000 € aus seinem 
geförderten Altersvorsorgevermögen. Der Beginn der Auszahlungsphase war auf die Voll-
endung des 67. Lebensjahres festgelegt. Im Jahr 2024 entscheidet sich Z, den Beginn der 
Auszahlungsphase auf die Vollendung des 70. Lebensjahres zu verschieben.  


 
Dies führt rückwirkend zu einer schädlichen Verwendung des entnommenen Betrags, da die 
Bedingungen des § 92a Abs. 2 Satz 5 EStG nicht mehr eingehalten werden. 
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Z entnimmt einen Altersvorsorge-Eigenheimbetrag i. H. v. 20.000 € aus seinem geförderten 
Altersvorsorgevermögen. Der Beginn der Auszahlungsphase war auf die Vollendung des 
68. Lebensjahres festgelegt. Der Anbieter teilt Z kurz vor Beginn der Auszahlungsphase mit, 
dass das im Altersvorsorgevertrag verbliebene Altersvorsorgevermögen nur eine Kleinbe-
tragsrente ergeben wird und deshalb der Anspruch durch eine Einmalzahlung abgefunden 
wird. Z entscheidet sich fristgemäß innerhalb von 4 Wochen dazu, sich die Einmalzahlung 
erst im darauffolgenden Jahr (1. Januar) auszahlen zu lassen. Dies führt dazu, dass der Beginn 
der Auszahlungsphase auf einen Zeitpunkt nach Vollendung des 68. Lebensjahres verschoben 
wird. Die Verschiebung ergibt sich aus der Ausübung seines Wahlrechts und ist hier unschäd-
lich, da die Bedingungen des § 92a Abs. 2 Satz 5 letzter Halbsatz EStG eingehalten werden. 
 


180 Gibt der Zulageberechtigte die Selbstnutzung der geförderten Wohnung nicht nur vorüber-
gehend auf (Rn. 284), ist das Wohnförderkonto aufzulösen. Dies gilt auch für den Fall der 
Aufgabe der Reinvestitionsabsicht im Sinne des § 92a Abs. 3 Satz 9 Nr. 1 und 2 i. V. m. 
Satz 10 EStG (vgl. Abschnitt IV). Gleiches gilt, wenn der Zulageberechtigte in der Auszah-
lungsphase stirbt und das Wohnförderkonto noch nicht vollständig zurückgeführt worden ist. 
Der Auflösungsbetrag (§ 92a Abs. 3 Satz 5 EStG) gilt im Zeitpunkt der Aufgabe der Selbst-
nutzung als Leistung im Sinne des § 22 Nr. 5 Satz 1 EStG (§ 22 Nr. 5 Satz 4 EStG). Im Fall 
des Todes des Zulageberechtigten ist der Auflösungsbetrag noch dem Erblasser zuzurechnen, 
so dass in dessen letzter Einkommensteuererklärung die nachgelagerte Besteuerung vorge-
nommen wird. 


 
181 Anstelle der sukzessiven Besteuerung durch Verminderung des Wohnförderkontos kann der 


Steuerpflichtige die einmalige Besteuerung wählen. Hierfür kann er schon vor Beginn der 
Auszahlungsphase für einen Zeitpunkt ab Beginn der Auszahlungsphase als auch jederzeit in 
der Auszahlungsphase verlangen, dass das Wohnförderkonto vollständig aufgelöst wird.  
Der Antrag ist bei der ZfA zu stellen. Im Fall eines wirksamen Antrags wird der Auflösungs-
betrag (§ 92a Abs. 2 Satz 6 EStG) als der im Wohnförderkonto eingestellte Gesamtbetrag 
einschließlich des darin enthaltenen Erhöhungsbetrags zu 70 % der Besteuerung unterworfen 
(§ 22 Nr. 5 Satz 5 EStG; vgl. auch Beispiel unter Rn. 174). 


 
182 Gibt der Zulageberechtigte die Selbstnutzung noch in dem Jahr auf, in dem er zuvor die 


vollständige Auflösung des Wohnförderkontos bei der ZfA beantragt hat, so ist der 
Auflösungsbetrag nicht zu 70 % der Besteuerung nach § 22 Nr. 5 Satz 5 EStG, sondern als 
Auflösungsbetrag nach § 92a Abs. 3 Satz 5 EStG zu 100 % als Leistung nach § 22 Nr. 5 
Satz 1 EStG zu erfassen. Der Bescheid nach § 92b Abs. 3 EStG ist zu korrigieren. 
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183 Gibt der Zulageberechtigte die Selbstnutzung der geförderten Wohnung nach der Einmal-
besteuerung innerhalb einer Frist von 20 Jahren nicht nur vorübergehend auf, ist der bisher 
noch nicht besteuerte Betrag gestaffelt nach der Haltedauer im Zeitpunkt der Aufgabe der 
Selbstnutzung eineinhalbfach (innerhalb eines Zeitraums von zehn Jahren ab Beginn der 
Auszahlungsphase) oder einfach (in den nachfolgenden zehn Jahren) mit dem individuellen 
Steuersatz der Besteuerung zu unterwerfen (§ 22 Nr. 5 Satz 6 EStG). Der Tod des Zulage-
berechtigten führt hingegen nicht zu einer nachgelagerten Besteuerung des noch nicht 
erfassten Betrags. 


 
184 Beispiel: 
 


Der Zulageberechtigte bestimmt zum Beginn der Auszahlungsphase, die am 1. Juli 2034 
beginnt, die Auflösung des Wohnförderkontos. Bei einer Aufgabe der Selbstnutzung in der 
Zeit vom 1. Januar 2035 bis einschließlich 30. Juni 2044 ist der bisher noch nicht besteuerte 
Betrag mit dem Eineinhalbfachen der Besteuerung zu unterwerfen, in der Zeit vom 
1. Juli 2044 bis einschließlich 30. Juni 2054 mit dem Einfachen. 
 


185 Geht im Rahmen der Regelung von Scheidungsfolgen bzw. der Aufhebung der Lebens-
partnerschaft der Eigentumsanteil des Zulageberechtigten an der geförderten Wohnung ganz 
oder teilweise auf den anderen Ehegatten/Lebenspartner über, geht auch das Wohnförder-
konto in Höhe des Anteils, der dem Verhältnis des übergegangenen Eigentumsanteils zum 
ursprünglichen Eigentumsanteil entspricht, mit allen Rechten und Pflichten auf den anderen 
Ehegatten/Lebenspartner über. 


 
186 Beispiel: 


 
Den Eheleuten A und B gehört die geförderte Wohnung (Einfamilienhaus) jeweils zu 50 %. 
Bei der Scheidung wird der Eigentumsanteil von A zur Hälfte auf B übertragen; A wohnt 
auch nach der Scheidung weiterhin neben B in dem Haus. A und B haben jeweils ein Wohn-
förderkonto mit einem Stand von je 50.000 € zum Zeitpunkt der Scheidung. Mit dem Über-
gang des Eigentumsanteils geht auch das hälftige Wohnförderkonto - 25.000 € - auf B über. 


 
187 Der Beginn der Besteuerung des auf den anderen Ehegatten/Lebenspartner übergegangenen 


Wohnförderkontos richtet sich nach dessen Lebensalter bzw. nach dem Beginn der Auszah-
lungsphase seines Vertrags. Hat der andere Ehegatte/Lebenspartner das Lebensalter für den 
vertraglich vereinbarten Beginn der Auszahlungsphase oder, soweit kein Beginn der Aus-
zahlungsphase vereinbart wurde, das 67. Lebensjahr im Zeitpunkt des Übergangs des 
Wohnförderkontos bereits überschritten, so gilt als Beginn der Auszahlungsphase der 
Zeitpunkt des Übergangs des Wohnförderkontos. 
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188 Die Rn. 185 bis 187 gelten entsprechend für Ehegatten/Lebenspartner, die im Zeitpunkt des 
Todes des Zulageberechtigten 
- nicht dauernd getrennt gelebt haben (§ 26 Abs. 1 EStG) und 
- ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem EU-/EWR-Staat hatten oder 
- ihren vor dem 1. Januar 2021 (Zeitpunkt, ab dem das Vereinigte Königreich 


Großbritannien und Nordirland nicht mehr Mitgliedstaat der Europäischen Union 
ist und auch nicht wie ein solcher zu behandeln ist) begründeten Wohnsitz oder 
gewöhnlichen Aufenthalt im Vereinigten Königreich Großbritannien und 
Nordirland hatten und der Altersvorsorgevertrag vor dem 23. Juni 2016 
abgeschlossen worden ist. 


 
189 Die ZfA stellt zu Beginn der vertraglich vereinbarten Auszahlungsphase oder, soweit kein 


Beginn der Auszahlungsphase vereinbart wurde, mit Vollendung des 67. Lebensjahres den 
Stand des Wohnförderkontos sowie den Verminderungsbetrag oder den Auflösungsbetrag 
(vgl. Rn. 181) von Amts wegen gesondert fest. Hierzu hat ihr der Anbieter zu Beginn der 
Auszahlungsphase den vertraglich vereinbarten Auszahlungszeitpunkt mittels amtlich vorge-
schriebenem Datensatz mitzuteilen. Der Anbieter muss die Mitteilung spätestens bis zum 
Ablauf des zweiten Monats, der auf den Monat der unmittelbaren Darlehenstilgung oder des 
Beginns der Auszahlungsphase folgt, übersenden. 


 
8. Nachträgliche Änderung der Vertragsbedingungen 


 
190 Erfüllt ein Altersvorsorgevertrag aufgrund nachträglicher Änderungen nicht mehr die 


Zertifizierungskriterien nach dem AltZertG, gilt im Zeitpunkt der Vertragsänderung das 
Altersvorsorgevermögen als zugeflossen. Wird bei einem Altersvorsorgevertrag nach § 1 
Abs. 1a AltZertG das Darlehen nicht wohnungswirtschaftlich im Sinne des § 92a Abs. 1 
Satz 1 EStG verwendet, erfolgt kein Zufluss, soweit das Altersvorsorgevermögen innerhalb 
eines Jahres nach Ablauf des Veranlagungszeitraumes, in dem die Darlehensauszahlung 
erfolgt, auf einen weiteren auf den Namen des Zulageberechtigten lautenden zertifizierten 
Vertrag übertragen wird. 


 
191 Soweit ungefördertes Altersvorsorgevermögen zufließt, gelten die Ausführungen in Rn. 130, 


145 bis 149. Soweit gefördertes Altersvorsorgevermögen zufließt, finden die Regelungen der 
schädlichen Verwendung Anwendung (vgl. Rn. 218 ff.). 


 
9. Provisionserstattungen bei geförderten Altersvorsorgeverträgen 
 


192 Abschluss- und Vertriebskosten eines Altersvorsorgevertrags, die dem Steuerpflichtigen 
erstattet werden, unterliegen der Besteuerung nach § 22 Nr. 5 Satz 8 EStG unabhängig davon, 
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tigen ausgezahlt wird. 
 


10. Bonusleistungen bei geförderten Altersvorsorgeverträgen 
 


193 Bonusleistungen, die im Zusammenhang mit einem Altersvorsorgevertrag stehen, z. B. 
Sonderauszahlungen oder Zins-Boni für die Nichtinanspruchnahme eines Bau-Darlehens, 
unterliegen ebenfalls der Besteuerung nach § 22 Nr. 5 EStG. 
 
11. Vorweggenommene Werbungskosten 
 


194 Die aus den Altersvorsorgebeiträgen geleisteten Aufwendungen eines Altersvorsorgevertrags 
(z. B. Abschluss-, Verwaltungskosten, Depotgebühren) mindern das Altersvorsorgevermögen 
und können nicht zusätzlich als vorweggenommene Werbungskosten in Zusammenhang mit 
Einkünften nach § 22 Nr. 5 EStG geltend gemacht werden. 
 
12. Bescheinigungs- und Mitteilungspflicht des Anbieters 
 


195 Nach § 22 Nr. 5 Satz 7 EStG hat der Anbieter beim erstmaligen Bezug von Leistungen sowie 
bei Änderung der im Kalenderjahr auszuzahlenden Leistungen dem Steuerpflichtigen nach 
amtlich vorgeschriebenem Muster den Betrag der im abgelaufenen Kalenderjahr zugeflosse-
nen Leistungen nach § 22 Nr. 5 Satz 1 bis 3 EStG zu bescheinigen. Mit Einverständnis des 
Steuerpflichtigen kann die Mitteilung auch elektronisch bereitgestellt werden. In dieser 
Bescheinigung sind die Leistungen entsprechend den Grundsätzen in Rn. 141 bis 193 geson-
dert auszuweisen. Zusätzlich hat der Anbieter bis zum Ablauf des zweiten Kalendermonats 
des Jahres, das auf das Jahr folgt, in dem eine Leistung nach § 22 Nr. 5 EStG einem 
Leistungsempfänger zugeflossen ist, unter Beachtung der im Bundessteuerblatt veröffent-
lichten Auslegungsvorschriften der Finanzverwaltung eine Rentenbezugsmitteilung nach 
§ 22a EStG zu übermitteln (hierzu ausführlich: BMF-Schreiben vom 19. August 2013, 
BStBl I S. 1087, zuletzt geändert durch BMF-Schreiben vom 10. Januar 2022, BStBl I 
S. 36 und BMF-Schreiben vom 7. Dezember 2011, BStBl I S. 1223). 


 
196 Wird bei einem Altersvorsorgevertrag nach Beginn der Auszahlungsphase noch eine Förde-


rung gewährt oder eine gewährte Förderung zurückgefordert, ist die Aufteilung der Leistung 
hinsichtlich des Beruhens auf geförderten/nicht geförderten Beiträgen neu vorzunehmen.  
Die Bescheinigung(en) nach § 22 Nr. 5 Satz 7 EStG sowie die Rentenbezugsmitteilung(en) 
nach § 22a EStG sind ab Beginn der Auszahlungsphase zu korrigieren. Aus steuerrechtlicher 
Sicht bestehen keine Bedenken, wenn bei einer Rückforderung der Zulage nach Beginn der 
Auszahlungsphase im Einvernehmen zwischen dem Zulageberechtigten und dem Anbieter auf 
eine Neuberechnung der (Gesamt)Leistungshöhe verzichtet wird. In diesem Fall muss zwi-
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vom Zulageberechtigten beim Anbieter durch eine entsprechende Einzahlung oder durch eine 
Verrechnung mit auszuzahlenden Leistungen ausgeglichen wird. 
 
III. Schädliche Verwendung von Altersvorsorgevermögen 
 
1. Allgemeines 
 


197 Nach den Regelungen des AltZertG und des § 93 EStG darf gefördertes Altersvorsorge-
vermögen, auf das § 10a/Abschnitt XI EStG angewandt wurde, nur wie folgt ausgezahlt 
werden: 


 
frühestens 


• mit Vollendung des 62. Lebensjahres (bei vor dem 1. Januar 2012 abgeschlossenen 
Verträgen mit Vollendung des 60. Lebensjahres - § 14 Abs. 2 AltZertG) 
oder 


• mit Beginn der Altersrente 
- aus der gesetzlichen Rentenversicherung 


oder 
- nach dem Gesetz über die Alterssicherung der Landwirte 
oder 


• mit Beginn einer Versorgung nach beamten- oder soldatenversorgungsrechtlichen 
Regelungen wegen Erreichens der Altersgrenze 


 
in monatlichen Leistungen in Form 


• einer lebenslangen gleichbleibenden oder steigenden monatlichen Leibrente 
(§ 1 Abs. 1 Satz 1 Nr. 2 und 4 Buchstabe a AltZertG) 
oder 


• eines Auszahlungsplans mit gleichbleibenden oder steigenden Raten und unmittelbar 
anschließender lebenslanger Teilkapitalverrentung spätestens ab dem 85. Lebensjahr 
des Zulageberechtigten (§ 1 Abs. 1 Satz 1 Nr. 4 Buchstabe a AltZertG) 
oder 


• einer lebenslangen Verminderung des monatlichen Nutzungsentgelts für eine vom 
Zulageberechtigten selbst genutzte Genossenschaftswohnung (§ 1 Abs. 1 Satz 1 Nr. 4 
Buchstabe b AltZertG) 
oder 


• einer zeitlich befristeten Verminderung des monatlichen Nutzungsentgelts für eine 
vom Zulageberechtigten selbst genutzte Genossenschaftswohnung mit einer anschlie-
ßenden Teilkapitalverrentung ab spätestens dem 85. Lebensjahr des Zulageberech-
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oder 
• einer Hinterbliebenenrente (§ 1 Abs. 1 Satz 1 Nr. 2 AltZertG) 


oder 
• einer Rente wegen verminderter Erwerbsfähigkeit oder Dienstunfähigkeit (§ 1 Abs. 1 


Satz 1 Nr. 2 AltZertG) 
 
außerhalb der monatlichen Leistungen 


• in Form eines zusammengefassten Auszahlungsbetrags i. H. v. bis zu 12 Monats-
leistungen (§ 1 Abs. 1 Satz 1 Nr. 4 Buchstabe a und b AltZertG; dies gilt auch bei 
einer Hinterbliebenen- oder Erwerbsminderungsrente) 
oder 


• die in der Auszahlungsphase anfallenden Zinsen und Erträge (§ 1 Abs. 1 Satz 1 Nr. 4 
Buchstabe a und b AltZertG); hierbei handelt es sich um die bereits erwirtschafteten 
Zinsen und Erträge 
oder 


• in Form einer Auszahlung zur Abfindung einer Kleinbetragsrente im Sinne des 
§ 93 Abs. 3 EStG (§ 1 Abs. 1 Satz 1 Nr. 4 Buchstabe a und b AltZertG; dies gilt auch 
bei einer Hinterbliebenen- oder Erwerbsminderungsrente); vgl. Rn. 202 
oder 


• in Form einer einmaligen Teilkapitalauszahlung von bis zu 30 % des zu Beginn der 
Auszahlungsphase zur Verfügung stehenden Kapitals (§ 1 Abs. 1 Satz 1 Nr. 4 
Buchstabe a und b AltZertG) 
oder 


• wenn der Vertrag im Verlauf der Ansparphase gekündigt und das gebildete geförderte 
Kapital auf einen anderen auf den Namen des Zulageberechtigten lautenden Alters-
vorsorgevertrag übertragen wird (§ 1 Abs. 1 Satz 1 Nr. 10 Buchstabe b AltZertG) 
oder 


• wenn im Fall der Aufgabe der Selbstnutzung der Genossenschaftswohnung,  
des Ausschlusses, des Ausscheidens des Mitglieds aus der Genossenschaft oder der 
Auflösung der Genossenschaft mindestens die eingezahlten Eigenbeiträge, Zulagen 
und die gutgeschriebenen Erträge auf einen auf den Namen des Zulageberechtigten 
lautenden Altersvorsorgevertrag übertragen werden  
(§ 1 Abs. 1 Satz 1 Nr. 5 Buchstabe a AltZertG) 
oder 


• wenn im Fall der Verminderung des monatlichen Nutzungsentgelts für eine vom 
Zulageberechtigten selbst genutzte Genossenschaftswohnung der Vertrag bei Aufgabe 
der Selbstnutzung der Genossenschaftswohnung in der Auszahlungsphase gekündigt 
wird und das noch nicht verbrauchte Kapital auf einen anderen auf den Namen des 
Zulageberechtigten lautenden Altersvorsorgevertrag desselben oder eines anderen 
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oder 
• wenn im Fall des Versorgungsausgleichs aufgrund einer internen oder externen 


Teilung nach den §§ 10 oder 14 VersAusglG gefördertes Altersvorsorgevermögen auf 
einen auf den Namen der ausgleichsberechtigten Person lautenden Altersvorsorge-
vertrag oder eine nach § 82 Abs. 2 EStG begünstigte betriebliche Altersversorgung 
(einschließlich der Versorgungsausgleichskasse nach dem Gesetz über die 
Versorgungsausgleichskasse) übertragen wird (§ 93 Abs. 1a Satz 1 EStG) 
oder 


• wenn im Fall des Todes des Zulageberechtigten das geförderte Altersvorsorge-
vermögen auf einen auf den Namen des Ehegatten/Lebenspartners lautenden Alters-
vorsorgevertrag übertragen wird, wenn die Ehegatten/Lebenspartner im Zeitpunkt des 
Todes des Zulageberechtigten nicht dauernd getrennt gelebt haben (§ 26 Abs. 1 EStG) 
und ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem EU-/EWR-Staat hatten; 
dies gilt auch, wenn die Ehegatten/Lebenspartner ihren vor dem 1. Januar 2021 
(Zeitpunkt, ab dem das Vereinigte Königreich Großbritannien und Nordirland 
nicht mehr Mitgliedstaat der Europäischen Union ist und auch nicht wie ein 
solcher zu behandeln ist) begründeten Wohnsitz oder gewöhnlichen Aufenthalt 
im Vereinigten Königreich Großbritannien und Nordirland hatten und der 
Vertrag vor dem 23. Juni 2016 abgeschlossen worden ist oder 


• im Verlauf der Ansparphase als Altersvorsorge-Eigenheimbetrag im Sinne des 
§ 92a EStG (§ 1 Abs. 1 Satz 1 Nr. 10 Buchstabe c AltZertG). 


 
198 Der gesetzliche Forderungs- und Vermögensübergang nach § 9 BetrAVG und die gesetzlich 


vorgesehenen schuldbefreienden Übertragungen nach § 8 Abs. 1 BetrAVG sind ebenfalls 
förderunschädlich (vgl. § 93 Abs. 2 Satz 4 EStG). 
 


199 Bei einem Altersvorsorgevertrag, bei dem die Auszahlung in Form eines Auszahlungsplans 
mit anschließender Teilkapitalverrentung vorgesehen ist, ist die Höhe der über die gesamte 
Auszahlungsphase (Auszahlungsplan und Teilkapitalverrentung) mindestens auszuzahlenden 
monatlichen Leistung wie folgt zu bestimmen: 
- Auszahlungsplan: 


Das gesamte zu Beginn der Auszahlungsphase zur Verfügung stehende Kapital ist durch 
die Anzahl der Monate vom Beginn der Auszahlungsphase bis zum Beginn der Teil-
kapitalverrentung zu teilen. Das zu Beginn der Auszahlungsphase zur Verfügung stehende 
Kapital ist zu vermindern, um  
• das für die Teilkapitalverrentung spätestens ab dem 85. Lebensjahr eingesetzte 


Kapital, 
• den Betrag einer Einmalauszahlung von maximal 30 % sowie 
• den Betrag, der zur Entschuldung einer begünstigten Wohnung entnommen wurde. 
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Wird vom Anbieter eine Mindestverzinsung garantiert, ist der errechnete monatliche 
Betrag um diese Mindestverzinsung zu erhöhen.  
 


- Teilkapitalverrentung: 
Die monatliche Rente aus der Teilkapitalverrentung muss mindestens so hoch sein, wie 
die errechnete monatliche Leistung aus dem Auszahlungsplan. 


 
200 Geringfügige Schwankungen in der Höhe der Altersleistungen sind unschädlich, sofern diese 


Schwankungen auf in einzelnen Jahren unterschiedlich hohen Überschussanteilen, Zinsen 
oder Erträgen beruhen. D. h., der auf Basis des zu Beginn der Auszahlungsphase garantierten 
Kapitals zzgl. der unwiderruflich zugeteilten Überschüsse bzw. zugesagten Zinsen oder 
Erträge zu errechnende Leistungsbetrag darf während der gesamten Auszahlungsphase nicht 
unterschritten werden. Aus Vereinfachungsgründen können darüber hinausgehende 
Leistungen auch außerhalb der monatlichen Leistungen ausgezahlt werden, unabhängig 
davon, ob es sich um Zinsen, Erträge, Überschussanteile, Wertsteigerungen oder Verkaufs-
erlöse aus Fonds handelt. 


 
201 Soweit der Vertrag Leistungen für den Fall der Erwerbsminderung oder eine Hinterbliebenen-


rente im Sinne des § 1 Abs. 1 Satz 1 Nr. 2 AltZertG vorsieht, dürfen diese im Versicherungs-
fall schon vor Erreichen der Altersgrenze zur Auszahlung kommen. 
 


202 Nach § 93 Abs. 3 Satz 1 EStG sind Auszahlungen zur Abfindung einer Kleinbetragsrente 
keine schädliche Verwendung. Die steuerunschädliche Kleinbetragsrentenabfindung ist 
jedoch ausschließlich zulässig 


 
- zum ursprünglich vereinbarten Beginn der Auszahlungsphase, 
- (für ab 1. Januar 2018 zertifizierte Verträge) zum nach § 1 Abs. 1 Satz 1 Nr. 4 


Buchstabe a AltZertG verschobenen Beginn der Auszahlungsphase auf den 1. Januar des 
darauffolgenden Jahres oder  


- wenn nach dem Beginn der Auszahlungsphase ein Versorgungsausgleich durchgeführt 
wird und sich dadurch die Rente verringert.  


 
Hat die Auszahlungsphase bereits begonnen, ist im Übrigen keine steuerunschädliche Klein-
betragsrentenabfindung mehr zulässig, selbst wenn die sonstigen Voraussetzungen für eine 
Kleinbetragsrentenabfindung zu diesem späteren Zeitpunkt (noch) vorliegen. Eine Kleinbe-
tragsrente nach § 93 Abs. 3 EStG liegt vor, wenn bei gleichmäßiger Verteilung des zu Beginn 
der Auszahlungsphase zur Verfügung stehenden geförderten Kapitals - einschließlich einer 
eventuellen Teilkapitalauszahlung, jedoch ohne einen eventuellen Altersvorsorge-Eigenheim-
betrag - über die gesamte Auszahlungsphase der Wert von 1 % der monatlichen Bezugsgröße 
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1. Januar 2023 beträgt 3.395 €, so dass im Jahr 2023 eine Kleinbetragsrente bei einem 
monatlichen Rentenbetrag von nicht mehr als 33,95 € vorliegt. Das geförderte Altersvorsorge-
vermögen von sämtlichen Verträgen bei einem Anbieter ist für die Berechnung zusammen-
zufassen. 
 


203 Bestehen bei einem Anbieter mehrere Verträge, aus denen sich unterschiedliche Auszahlungs-
termine ergeben, liegt eine Kleinbetragsrente vor, wenn alle für die Altersversorgung zur 
Auszahlung kommenden Leistungen, die auf geförderten Altersvorsorgebeiträgen beruhen, 
den Wert von 1 % der monatlichen Bezugsgröße nach § 18 SGB IV nicht übersteigen. 
Stichtag für die Berechnung, ob die Voraussetzungen für das Vorliegen einer Kleinbetrags-
rente gegeben sind, ist der Tag des Beginns der Auszahlungsphase für den abzufindenden 
Vertrag. Bei Beginn der Auszahlung aus dem ersten Vertrag ist zu prognostizieren und 
festzuhalten, in welcher Höhe zukünftig Leistungen monatlich anfallen würden. Wird der 
Höchstwert nicht überschritten, liegen insgesamt Kleinbetragsrenten vor, die unschädlich 
abgefunden werden können. Wird der Höchstwert bei Auszahlung der weiteren Leistungen 
dennoch überschritten, z. B. wegen günstiger Konditionen am Kapitalmarkt, verbleibt es für 
die bereits abgefundenen Verträge bei der ursprünglichen Prognose; eine schädliche Ver-
wendung tritt insoweit nicht ein. Für den bei Feststellung der Überschreitung des Höchstwerts 
zur Auszahlung anstehenden und alle weiteren Verträge mit späterem Auszahlungsbeginn 
kommt eine Abfindung nicht mehr in Betracht. 


 
204 Für die Zusammenfassung (§ 93 Abs. 3 Satz 3 EStG) ist auf die sich aus der entsprechenden 


Absicherung des jeweiligen biometrischen Risikos ergebende Leistung abzustellen, wenn für 
dieses Risiko ein eigenes Deckungskapital gebildet wurde. Für die Prüfung, ob eine Klein-
betragsrente vorliegt, erfolgt die Zusammenfassung getrennt nach dem jeweils abgesicherten 
Risiko und dem jeweiligen Deckungskapital. In die Prüfung, ob eine Kleinbetragsrente vor-
liegt, sind nur die Leistungen einzubeziehen, die für den entsprechenden Versicherungsfall 
zur Auszahlung kommen. Eine nachträgliche Verschiebung von Deckungskapital mit dem 
Ziel, das Vorliegen der Voraussetzungen für eine Kleinbetragsrente herbeizuführen, ist nicht 
zulässig. 


 
205 Für die Abfindung einer Altersrente kann eine solche Betrachtung erst zu Beginn der Aus-


zahlungsphase dieser Rente vorgenommen werden. Verschiebt der Zulageberechtigte den 
Beginn der Auszahlung der Kleinbetragsrentenabfindung nach der Regelung des § 1 Abs. 1 
Satz 1 Nr. 4 Buchstabe a AltZertG (für ab 1. Januar 2018 zertifizierte Verträge) auf den 
1. Januar des Folgejahres, ist nicht erneut zu prüfen, ob die Voraussetzungen für eine Klein-
betragsrentenabfindung vorliegen (§ 93 Abs. 3 Satz 1 EStG). Dies gilt nicht, wenn zwischen 
dem ursprünglich vereinbarten und dem verschobenen Beginn der Auszahlungsphase eine 
Kapitalübertragung zugunsten des abzufindenden Vertrages stattfindet; in diesem Fall ist eine 
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findung auf den Stichtag des verschobenen Beginns der Auszahlungsphase vorzunehmen.  
Die Auszahlung der Abfindung einer Kleinbetragsrente aus der Altersrente bereits vor Beginn 
der Auszahlungsphase ist eine schädliche Verwendung im Sinne des § 93 EStG. Bei Leistun-
gen für den Fall der Erwerbsminderung oder bei Hinterbliebenenrenten im Sinne des § 1 
Abs. 1 Satz 1 Nr. 2 AltZertG ist für den Beginn der Auszahlungsphase Rn. 201 zu beachten. 


 
206 Geht nach der Auszahlung der Kleinbetragsrentenabfindung beim Anbieter eine Zulage-


zahlung für den Anleger ein, hat dies keinen Einfluss auf das Vorliegen einer Kleinbetrags-
rente. Diese Zulage gehörte im Zeitpunkt des Beginns der Auszahlungsphase noch nicht zum 
zur Verfügung stehenden Altersvorsorgevermögen und ist daher nicht in die Berechnung des 
Höchstbetrags für die Kleinbetragsrentenabfindung einzubeziehen. 


 
207 Die Zulage kann im Fall einer abgefundenen Altersrente vom Anbieter unmittelbar an den 


Zulageberechtigten weitergereicht werden. Sie ist in diesem Fall nicht in die Bescheinigung 
nach § 92 EStG als dem Vertrag gutgeschriebene Zulage aufzunehmen. Der Anbieter hat 
diese Zulage als Leistung nach § 22 Nr. 5 Satz 1 EStG zu behandeln und entsprechend nach 
§ 22a EStG zu melden (vgl. Rn. 195). Ist der Zulageberechtigte zwischenzeitlich verstorben, 
ist die nachlaufende Zulage - unter den Voraussetzungen des vorhergehenden Satzes - an die 
Erben auszuzahlen; dies führt nicht zu einer schädlichen Verwendung im Sinne des 
§ 93 EStG. 


 
208 Zulagen, die nach der Auszahlung der Kleinbetragsrentenabfindung wegen Erwerbsmin-


derung beim Anbieter eingehen, sind dem Altersvorsorgevertrag für die Alters- und ggf. 
Hinterbliebenenabsicherung gutzuschreiben und nicht unmittelbar an den Zulageberechtigten 
oder die Erben (bei Tod des Zulageberechtigten) weiterzureichen. 
 


209 Wird eine Hinterbliebenenrente aus einer zusätzlichen Hinterbliebenenrisikoabsicherung ohne 
Kapitalbildung gezahlt oder als Kleinbetragsrente abgefunden, darf eine nach dem Beginn der 
Auszahlungsphase für diese Hinterbliebenenrisikorente ermittelte Zulage nicht mehr an 
den/die Hinterbliebenen ausgezahlt werden. Sie fällt dem bisherigen Altersvorsorgekapital zu. 
 


210 Etwas anderes gilt für den Teil der Zulagen, der auf nach § 1 Abs. 1 Nr. 2 AltZertG ange-
spartes gefördertes Altersvorsorgevermögen entfällt, das in Form einer Hinterbliebenenrente 
oder Abfindung einer Hinterbliebenenkleinbetragsrente an die in § 1 Abs. 1 Nr. 2 AltZertG 
genannten Hinterbliebenen ausgezahlt wird (d. h., für die Hinterbliebenenrente wird das bei 
Risikoeintritt vorhandene Kapital eingesetzt). Dieser Teil der Zulagen darf nach Beginn der 
Auszahlungsphase der Hinterbliebenenrente(n) an den/die Hinterbliebenen weitergereicht 
werden. Der Anbieter hat diesen Teil der Zulage als Leistung nach § 22 Nr. 5 Satz 1 EStG zu 
behandeln und entsprechend nach § 22a EStG zu melden (vgl. Rn. 195). 







 
Seite 74   


211 Die Rn. 202 bis 210 gelten in den Fällen des § 93 Abs. 3 Satz 4 EStG entsprechend mit der 
Maßgabe, dass an die Stelle des Beginns der Auszahlungsphase der Zeitpunkt der Durch-
führung des Versorgungsausgleichs tritt.  


 
212 Die Entnahme des Teilkapitalbetrags von bis zu 30 % des zur Verfügung stehenden Kapitals 


aus dem Vertrag hat zu Beginn der Auszahlungsphase zu erfolgen. Eine Verteilung über 
mehrere Auszahlungszeitpunkte ist nicht möglich. Eine Kombination mit der Entnahme eines 
Altersvorsorge-Eigenheimbetrags zu Beginn der Auszahlungsphase ist zulässig, solange die 
Einschränkung der Entnahmemöglichkeit im Hinblick auf die Mindestentnahme- bzw. Rest-
beträge nach § 92a Abs. 1 Satz 1 EStG beachtet wird. 


 
213 Beispiel: 


 
Der Altersvorsorgevertrag des A enthält zu Beginn der Auszahlungsphase ein Altersvorsorge-
vermögen von 10.000 €, davon sind 7.000 € gefördert und 3.000 € ungefördert. Lässt sich A 
die maximal steuerunschädlich zulässige Teilkapitalauszahlung von 3.000 € (30 % von 
10.000 €) auszahlen, kann er maximal 4.000 € als Altersvorsorge-Eigenheimbetrag entneh-
men, weil bei einer solchen Teilentnahme mindestens 3.000 € im Altersvorsorgevertrag 
verbleiben müssen. 
 


214 Soweit gefördertes Altersvorsorgevermögen, auf das § 10a/Abschnitt XI EStG angewandt 
wurde, nicht diesen gesetzlichen Regelungen entsprechend ausgezahlt wird, liegt eine 
schädliche Verwendung (§ 93 EStG) vor. 
 


215 Erfolgt die Auszahlung des geförderten Altersvorsorgevermögens abweichend von den in 
Rn. 197 aufgeführten Möglichkeiten in Raten, z. B. als Rentenzahlung im Rahmen einer 
vereinbarten Rentengarantiezeit im Fall des Todes des Zulageberechtigten, so stellt jede 
Teilauszahlung eine anteilige schädliche Verwendung dar. 
 


216 Wird nicht gefördertes Altersvorsorgevermögen (zur Abgrenzung von geförderten und nicht 
geförderten Beiträgen vgl. Rn. 133 ff.) abweichend von den in Rn. 197 aufgeführten 
Möglichkeiten verwendet, liegt keine schädliche Verwendung vor (Rn. 236 f.). 
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a) Möglichkeiten der schädlichen Verwendung 


 
217 Eine schädliche Verwendung von gefördertem Altersvorsorgevermögen liegt beispielsweise 


in folgenden Fällen vor: 
- (Teil-)Kapitalauszahlung aus einem geförderten Altersvorsorgevertrag an den Zulage-


berechtigten während der Ansparphase oder nach Beginn der Auszahlungsphase (§ 93 
Abs. 1 Satz 1 und 2 EStG), soweit das Kapital nicht als Altersvorsorge-Eigenheimbetrag 
(§ 1 Abs. 1 Satz 1 Nr. 10 Buchstabe c AltZertG i. V. m. § 93 Abs. 1 Satz 1 EStG), im 
Rahmen einer Rente, eines Auszahlungsplans oder einer Verminderung des monatlichen 
Nutzungsentgelts für eine vom Zulageberechtigten selbst genutzte Genossenschafts-
wohnung im Sinne des § 1 Abs. 1 Satz 1 Nr. 4 Buchstabe a und b AltZertG oder als 
Abfindung einer Kleinbetragsrente ausgezahlt wird; 


- (Teil-)Kapitalauszahlung aus gefördertem Altersvorsorgevermögen bei einer externen 
Teilung (§ 14 VersAusglG) im Rahmen des Versorgungsausgleichs, soweit das Kapital 
nicht unmittelbar zur Begründung eines Anrechts in einem Altersvorsorgevertrag oder in 
einer nach § 82 Abs. 2 EStG begünstigten betrieblichen Altersversorgung (einschließlich 
Versorgungsausgleichskasse) verwendet wird (vgl. Rn. 223); 


- Weiterzahlung der Raten oder Renten aus gefördertem Altersvorsorgevermögen an die 
Erben im Fall des Todes des Zulageberechtigten nach Beginn der Auszahlungsphase 
(§ 93 Abs. 1 Satz 2 EStG), sofern es sich nicht um eine Hinterbliebenenversorgung im 
Sinne des § 1 Abs. 1 Satz 1 Nr. 2 AltZertG handelt (§ 93 Abs. 1 Satz 4 
Buchstabe a EStG); zu Heilungsmöglichkeiten für den überlebenden Ehegatten/-
Lebenspartner vgl. Rn. 232 ff.; 


- (Teil-)Kapitalauszahlung aus gefördertem Altersvorsorgevermögen im Fall des Todes des 
Zulageberechtigten an die Erben (§ 93 Abs. 1 Satz 2 EStG; zu Heilungsmöglichkeiten für 
den überlebenden Ehegatten/Lebenspartner vgl. Rn. 232 ff.). 


 
b) Folgen der schädlichen Verwendung 
 
aa) Rückzahlung der Förderung 
 


218 Liegt eine schädliche Verwendung von gefördertem Altersvorsorgevermögen vor, sind die 
darauf entfallenden während der Ansparphase gewährten Zulagen und die nach § 10a Abs. 4 
EStG gesondert festgestellten Steuerermäßigungen zurückzuzahlen (Rückzahlungsbetrag 
§ 94 Abs. 1 EStG; vgl. Beispiel in Rn. 228). Der Anbieter darf Kosten und Gebühren, die 
durch die schädliche Verwendung entstehen (z. B. Kosten für die Vertragsbeendigung), nicht 
mit diesem Rückzahlungsbetrag verrechnen. Abschluss- und Vertriebskosten im Sinne des  
§ 1 Abs. 1 Satz 1 Nr. 8 AltZertG sowie bis zur schädlichen Verwendung angefallene Kosten 
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verminderten Erwerbsfähigkeit oder der Hinterbliebenenabsicherung im Sinne des § 1 Abs. 1 
Satz 1 Nr. 3 AltZertG können dagegen vom Anbieter berücksichtigt werden, soweit sie auch 
angefallen wären, wenn die schädliche Verwendung nicht stattgefunden hätte. 


 
219 Wurde für ein Beitragsjahr bereits eine Zulage zugunsten eines Vertrags ausgezahlt, dessen 


steuerlich gefördertes Altersvorsorgevermögen anschließend schädlich verwendet wird, und 
gehen während der Antragsfrist noch weitere Zulageanträge für zugunsten anderer Verträge 
geleistete Beiträge ein, so werden neben dem Antrag zu dem zwischenzeitlich schädlich 
verwendeten Vertrag alle für dieses Beitragsjahr eingehenden rechtswirksamen Zulageanträge 
in die Zulageermittlung nach den Verteilungsvorschriften gem. § 87 Abs. 1 und § 89 Abs. 1 
Satz 3 EStG einbezogen. 
 


220 Eine Rückzahlungsverpflichtung besteht nicht für den Teil der Zulagen, der auf nach § 1 
Abs. 1 Satz 1 Nr. 2 AltZertG angespartes gefördertes Altersvorsorgevermögen entfällt, wenn 
es in Form einer Hinterbliebenenrente an die dort genannten Hinterbliebenen ausgezahlt wird. 
Dies gilt auch für den entsprechenden Teil der Steuerermäßigung. 
 


221 Im Fall der schädlichen Verwendung besteht ebenfalls keine Rückzahlungsverpflichtung für 
den Teil der Zulagen oder der Steuerermäßigung, der den Beitragsanteilen zuzuordnen ist, die 
für die Absicherung der verminderten Erwerbsfähigkeit und einer zusätzlichen Hinterblie-
benenabsicherung ohne Kapitalbildung eingesetzt worden sind. 
 


222 Für den Fall der schädlichen Verwendung sowie für die Beitragserhaltungszusage nach § 1 
Abs. 1 Satz 1 Nr. 3 AltZertG ist zu beachten, dass nach dem Beginn der Auszahlungsphase 
einer Rente wegen Erwerbsminderung oder einer Abfindung einer Kleinbetragsrente wegen 
Erwerbsminderung keine Beitragsanteile mehr der Absicherung der verminderten Erwerbs-
fähigkeit zuzuordnen sind. 


 
223 Erfolgt aufgrund des § 6 VersAusglG eine Auszahlung aus gefördertem Altersvorsorge-


vermögen oder wird gefördertes Altersvorsorgevermögen aufgrund einer externen Teilung 
nach § 14 VersAusglG nicht im Rahmen des § 93 Abs. 1a Satz 1 EStG übertragen, treten die 
Folgen der schädlichen Verwendung zu Lasten der ausgleichspflichtigen Person ein. Dies gilt 
selbst dann, wenn die ausgleichsberechtigte Person das an sie im Rahmen einer Vereinbarung 
nach § 6 VersAusglG ausgezahlte Kapital wieder auf einen Altersvorsorgevertrag oder in eine 
nach § 82 Abs. 2 EStG begünstigte betriebliche Altersversorgung (einschließlich Versor-
gungsausgleichskasse) einzahlt. Die auf das ausgezahlte geförderte Altersvorsorgevermögen 
entfallenden Zulagen und die nach § 10a Abs. 4 EStG gesondert festgestellten Beträge sind 
zurückzuzahlen. 
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224 Werden dem Zulageberechtigten Raten im Rahmen eines Auszahlungsplans mit einer 
anschließenden Teilkapitalverrentung ab spätestens dem 85. Lebensjahr gezahlt und lässt er 
sich nach Beginn der Auszahlungsphase, aber vor Beginn der Teilkapitalverrentung, das 
gesamte für den Auszahlungsplan noch vorhandene Kapital auszahlen, handelt es sich um 
eine schädliche Verwendung des gesamten noch vorhandenen geförderten Altersvorsorge-
vermögens. Dies gilt selbst dann, wenn dem Anleger aus dem Teil des Kapitals, das als Ein-
malbetrag in eine Rentenversicherung eingezahlt wurde, ab spätestens dem 85. Lebensjahr 
eine Rente gezahlt wird. Deshalb sind auch die auf das gesamte zum Zeitpunkt der Teil-
Kapitalentnahme noch vorhandene geförderte Altersvermögen entfallenden Zulagen und die 
nach § 10a Abs. 4 EStG gesondert festgestellten Beträge zurückzuzahlen. 
 


225 Die Rückforderung erfolgt sowohl für die Zulagen als auch für die gesondert festgestellten 
Steuerermäßigungen durch die ZfA (siehe auch Rn. 97). Die Rückforderung zieht keine 
Änderung von Einkommensteuer- oder Feststellungsbescheiden im Sinne des § 10a Abs. 4 
EStG nach sich. 
 


226 Verstirbt der Zulageberechtigte und wird steuerlich gefördertes Altersvorsorgevermögen 
schädlich verwendet (Rn. 217), hat die Rückzahlung (Rn. 218) vor der Auszahlung des 
Altersvorsorgevermögens an die Erben oder Vermächtnisnehmer zu erfolgen. 
 
bb) Besteuerung nach § 22 Nr. 5 Satz 3 EStG  
 


227 § 22 Nr. 5 Satz 3 EStG regelt die Besteuerung in den Fällen, in denen das ausgezahlte ge-
förderte Altersvorsorgevermögen steuerschädlich verwendet wird (§ 93 EStG). Der Umfang 
der steuerlichen Erfassung richtet sich insoweit nach der Art der ausgezahlten Leistung 
(§ 22 Nr. 5 Satz 2 EStG). Hierbei sind Rn. 145 bis 168 zu beachten. Als ausgezahlte Leistung 
im Sinne des § 22 Nr. 5 Satz 2 EStG gilt das geförderte Altersvorsorgevermögen nach Abzug 
der Zulagen im Sinne des Abschnitts XI EStG. Die insoweit nach § 10a Abs. 4 EStG geson-
dert festgestellten, zurückgezahlten Beträge sind nicht in Abzug zu bringen. Ein negativer 
Unterschiedsbetrag stellt dabei negative Einkünfte im Sinne des § 22 EStG dar, welche 
sowohl mit anderen Einkünften im Sinne des § 22 EStG als auch mit Einkünften aus anderen 
Einkunftsarten verrechnet werden können (horizontaler und vertikaler Verlustausgleich).  
Der negative Leistungsbetrag ist in der Rentenbezugsmitteilung anzugeben (vgl. Rz. 38 des  
BMF-Schreibens vom 7. Dezember 2011, BStBl I S. 1223). 


 
228 Beispiel 1: 
 


Der 50-jährige Steuerpflichtige hat zugunsten eines Altersvorsorgevertrags ausschließlich 
geförderte Beiträge (insgesamt 38.000 €) eingezahlt. Zum Zeitpunkt der schädlichen Ver-
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sorgevermögen 55.000 €. Dem Altersvorsorgevertrag wurden Zulagen i. H. v. insgesamt 
3.500 € gutgeschrieben. Die Steuerermäßigungen nach § 10a EStG wurden i. H. v. 5.000 € 
festgestellt. 
 
Zur Auszahlung gelangen: 
Altersvorsorgevermögen 55.000 € 
abzüglich Zulagen  3.500 € 
abzüglich Steuervorteil   5.000 € 
= 46.500 € 
 
Betrag nach § 22 Nr. 5 Satz 3 EStG 
Altersvorsorgevermögen 55.000 € 
abzüglich Zulagen   3.500 € 
= 51.500 € 
 
Auf diesen Betrag ist § 22 Nr. 5 Satz 2 Buchstabe c EStG anzuwenden. 
 
maßgebender Betrag 51.500 € 
abzüglich Eigenbeiträge 38.000 € 
 13.500 € 
 
Nach § 22 Nr. 5 Satz 2 Buchstabe c EStG sind 13.500 € zu versteuern. 
 
Beispiel 2:  


 
A hat zum 1. Januar 2023 einen Altersvorsorgevertrag (Fondssparplan) abgeschlossen und 
zugunsten dieses Vertrags jährliche Beiträge i. H. v. jeweils 1.000 € eingezahlt, die nach 
§ 10a/Abschnitt XI EStG gefördert wurden. Der Anbieter verteilt die Abschluss- und 
Vertriebskosten i. H. v. insgesamt 500 € auf fünf Jahre. Zum 31. Dezember 2025 wird der 
Vertrag von A gekündigt. Die von den Beiträgen abzüglich der anteiligen Abschluss- und 
Vertriebskosten erworbenen Fondsanteile sind auf einen Wert von 2.500 € gesunken. Kosten 
für die Kündigung werden vom Anbieter nicht erhoben.  


 
Die Besteuerung erfolgt nach § 22 Nr. 5 Satz 2 Buchstabe c EStG mit dem 
Unterschiedsbetrag zwischen der Leistung und der Summe der auf sie entrichteten Beiträge:  


 
Leistung (nach Abzug der Zulagen)  2.500 € 
abzüglich geleistete Beiträge  3.000 € 
negativer Leistungsbetrag   - 500 € 
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229 Verstirbt der Zulageberechtigte und wird steuerlich gefördertes Altersvorsorgevermögen 


außerhalb einer zulässigen Hinterbliebenenabsicherung an die Erben ausgezahlt, sind die 
Erträge von den Erben zu versteuern. 


 
230 Abwandlung des Beispiels 1 zu Rn. 228: 
 


Der 62-jährige Steuerpflichtige hat zugunsten eines seit 20 Jahren laufenden Altersvorsor-
gevertrags (zertifizierter Banksparplan) ausschließlich geförderte Beiträge (insgesamt 
38.000 €) eingezahlt. Dem Altersvorsorgevertrag wurden Zulagen i. H. v. insgesamt 3.500 € 
gutgeschrieben. Die Steuerermäßigungen nach § 10a EStG wurden i. H. v. 5.000 € fest-
gestellt. Bevor die Auszahlung beginnt, verstirbt er. Im Zeitpunkt seines Todes beträgt das 
angesparte Altersvorsorgevermögen 55.000 €. Bis es im Wege der Einmalkapitalauszahlung 
zur Auszahlung des Altersvorsorgevermögens an die 42-jährige Tochter kommt, beträgt das 
Vermögen 55.500 €. 
 
Zur Auszahlung gelangen: 
 
Altersvorsorgevermögen 55.500 € 
abzüglich Zulagen  3.500 € 
abzüglich Steuervorteil   5.000 € 
= 47.000 € 
 
Betrag nach § 22 Nr. 5 Satz 3 EStG 
Altersvorsorgevermögen 55.500 € 
abzüglich Zulagen   3.500 € 
= 52.000 € 
Auf diesen Betrag ist § 22 Nr. 5 Satz 2 Buchstabe c EStG anzuwenden. 
 
Maßgebender Betrag 52.000 € 
abzüglich Eigenbeiträge 38.000 € 
Unterschiedsbetrag 14.000 € 
 
Bei der Tochter unterliegen 14.000 € der Besteuerung nach § 22 Nr. 5 Satz 3 i. V. m. Satz 2 
Buchstabe c EStG. 
 


231 Die als Einkünfte nach § 22 Nr. 5 Satz 3 i. V. m. § 22 Nr. 5 Satz 2 EStG zu besteuernden 
Beträge muss der Anbieter gem. § 22 Nr. 5 Satz 7 EStG dem Zulageberechtigten bescheinigen 
und im Wege des Rentenbezugsmitteilungsverfahrens (§ 22a EStG) mitteilen (vgl. Rn. 195). 
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anderen Leistungsempfänger (z. B. Erben), ist für diesen eine entsprechende Rentenbezugs-
mitteilung der ZfA zu übermitteln. 
 
c) Übertragung begünstigten Altersvorsorgevermögens auf den überlebenden 


Ehegatten/Lebenspartner 
 


232 Die Folgen der schädlichen Verwendung treten nicht ein, wenn die Ehegatten/ 
Lebenspartner im Zeitpunkt des Todes des Zulageberechtigten  
- nicht dauernd getrennt gelebt haben (§ 26 Abs. 1 EStG) und  
- ihren Wohnsitz oder gewöhnlichen Aufenthalt in einem EU-/EWR-Staat  


oder  
ihren vor dem 1. Januar 2021 (Zeitpunkt, ab dem das Vereinigte Königreich 
Großbritannien und Nordirland nicht mehr Mitgliedstaat der Europäischen Union 
ist und auch nicht wie ein solcher zu behandeln ist) begründeten Wohnsitz oder 
gewöhnlichen Aufenthalt im Vereinigten Königreich Großbritannien und 
Nordirland und ihren Vertrag vor dem 23. Juni 2016 abgeschlossen hatten und  


-  das geförderte Altersvorsorgevermögen des verstorbenen Ehegatten/Lebenspartners 
zugunsten eines auf den Namen des überlebenden Ehegatten/Lebenspartners lautenden 
zertifizierten Altersvorsorgevertrags übertragen wird (§ 93 Abs. 1 Satz 4 Buchstabe c 
EStG).  
 


Eine solche Übertragung kann beispielsweise durch Abtretung eines Auszahlungsanspruchs 
erfolgen. Der Anbieter des verstorbenen Zulageberechtigten hat sich vor der Kapitalüber-
tragung durch eine Erklärung des überlebenden Ehegatten/Lebenspartners bestätigen zu 
lassen, dass die Voraussetzungen für eine steuerunschädliche Übertragung (§ 26 Abs. 1 EStG 
und Wohnsitz EU/EWR oder im Vereinigten Königreich Großbritannien und Nord-
irland) im Zeitpunkt des Todes vorgelegen haben. Es ist unerheblich, ob der Vertrag des 
überlebenden Ehegatten/Lebenspartners bereits bestand oder im Zuge der Kapitalübertragung 
neu abgeschlossen wird und ob der überlebende Ehegatte/Lebenspartner selbst zum 
begünstigten Personenkreis gehört oder nicht. Die Auszahlung von Leistungen aus diesem 
Altersvorsorgevertrag richtet sich nach § 1 Abs. 1 AltZertG. Zur steuerlichen Behandlung der 
auf dem übertragenen Altersvorsorgevermögen beruhenden Leistungen an den überlebenden 
Ehegatten/Lebenspartner vgl. Rn. 155 f. 
 


233 Hat der verstorbene Ehegatte/Lebenspartner einen Altersvorsorgevertrag mit einer Renten-
garantiezeit abgeschlossen, treten die Folgen einer schädlichen Verwendung auch dann nicht 
ein, wenn die jeweiligen Rentengarantieleistungen fortlaufend mit dem jeweiligen Auszah-
lungsanspruch und nicht kapitalisiert unmittelbar zugunsten eines zertifizierten Altersvorsor-
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talisierung des Auszahlungsanspruchs gilt Rn. 232 entsprechend. 
 
234 Steht das Altersvorsorgevermögen nicht dem überlebenden Ehegatten/Lebenspartner allein 


zu, sondern beispielsweise einer aus dem überlebenden Ehegatten/Lebenspartner und den 
Kindern bestehenden Erbengemeinschaft, treten ebenfalls die in Rn. 232 genannten Rechts-
folgen ein, wenn das gesamte geförderte Altersvorsorgevermögen zugunsten eines auf den 
Namen des überlebenden Ehegatten/Lebenspartners lautenden zertifizierten Altersvor-
sorgevertrags übertragen wird. Es ist unschädlich, wenn die übrigen Erben für den über die 
Erbquote des überlebenden Ehegatten/Lebenspartners hinausgehenden Kapitalanteil einen 
Ausgleich erhalten. Satz 1 und 2 gelten entsprechend, wenn Rentengarantieleistungen im 
Sinne der Rn. 233 der Erbengemeinschaft zustehen und diese unmittelbar mit dem jeweiligen 
Auszahlungsanspruch zugunsten eines zertifizierten Altersvorsorgevertrags des überlebenden 
Ehegatten/Lebenspartners übertragen werden. 


 
235 Die Verwendung des geförderten geerbten Altersvorsorgevermögens zur Begleichung der 


durch den Erbfall entstehenden Erbschaftsteuer stellt auch beim überlebenden Ehegatten/-
Lebenspartner eine schädliche Verwendung dar. 
 
3. Auszahlung von nicht gefördertem Altersvorsorgevermögen 
 


236 Die Auszahlung von Altersvorsorgevermögen, das aus nicht geförderten Beiträgen (vgl. 
Rn. 136 ff.) stammt, stellt keine schädliche Verwendung im Sinne von § 93 EStG dar. Bei 
Teilauszahlungen aus einem zertifizierten Altersvorsorgevertrag gilt das nicht geförderte 
Kapital als zuerst ausgezahlt (Meistbegünstigung). Dies schließt jedoch nicht aus, dass sich 
der Zulageberechtigte aktiv dafür entscheiden kann, dass das geförderte Kapital zuerst 
ausgezahlt werden soll (mit den entsprechenden Konsequenzen einer schädlichen 
Verwendung). 
 


237 Beispiel: 
 
A, ledig, hat ab 2018 über 20 Jahre jährlich (einschließlich der Grundzulage von 175 €) 
2.100 € geförderte Beiträge zugunsten eines Fondssparplans eingezahlt. Zusätzlich hat er 
jährlich 500 € nicht geförderte Beiträge geleistet. Zusätzlich zur Zulage von 3.500 € hat A 
über die gesamte Ansparphase insgesamt einen - gesondert festgestellten - Steuervorteil 
i. H. v. 12.500 € erhalten (§ 10a EStG). Am 31. Dezember 2037 beträgt das Kapital, das aus 
nicht geförderten Beiträgen besteht, 14.000 €. A entnimmt einen Betrag von 12.000 €. 
 
Nach Rn. 236 ist davon auszugehen, dass A das nicht geförderte Altersvorsorgevermögen 
entnommen hat. Aus diesem Grund kommt es nicht zur Rückforderung der gewährten 
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den Unterschiedsbetrag zwischen der Leistung (Auszahlung) und der Summe der auf sie 
entrichteten Beiträge zu versteuern. 
 
4. Sonderfälle der Rückzahlung 
 
a) Rechtslage ab dem 1. Januar 2023 
 


238 Ab Beginn der Auszahlungsphase treten bei Wohnsitznahme außerhalb eines EU-/ 
EWR-Staates in der Regel die Folgen der schädlichen Verwendung ein. Eine Wohnsitz-
nahme außerhalb eines EU-/ EWR-Staates liegt vor, wenn 
- sich der Wohnsitz oder gewöhnliche Aufenthalt des Zulageberechtigten außerhalb der 


EU-/EWR-Staaten befindet oder  
- sich der Wohnsitz oder gewöhnliche Aufenthalt zwar in einem EU-/EWR-Staat befindet, 


der Zulageberechtigte aber nach einem DBA als außerhalb eines EU-/EWR-Staates 
ansässig gilt. 


 
Dies gilt jedoch nicht, sofern sich der Wohnsitz oder gewöhnliche Aufenthalt des 
Zulageberechtigten bereits seit dem 22. Juni 2016 ununterbrochen im Vereinigten 
Königreich Großbritannien und Nordirland befindet und der Vertrag vor dem 
23. Juni 2016 abgeschlossen worden ist. 
 
Der Rückzahlungsbetrag ist im üblichen Verfahren nach § 94 EStG von der ZfA 
zurückzufordern. Es gelten die allgemeinen Stundungsregelungen der AO.  
 


239 Während der Ansparphase bleibt die Wohnsitznahme außerhalb eines EU-/EWR-
Staates ohne Folgen. Besondere Mitteilungspflichten oder Fristen sind insoweit nicht zu 
beachten. Eine schädliche Verwendung im Sinne des § 93 EStG bleibt hiervon 
unberührt.  
 
b) Rechtslage bis zum 31. Dezember 2022 
 


240 Nach der bis zum 31. Dezember 2022 geltenden Rechtslage traten die Folgen der 
schädlichen Verwendung bereits zu dem Zeitpunkt ein, zu dem  
- eine Wohnsitznahme außerhalb eines EU-/EWR-Staates (Rn. 238) erfolgte und 
- die Zulageberechtigung endete oder der Vertrag in der Auszahlungsphase war.  
 


241 Auf Antrag des Zulageberechtigten konnte der Rückzahlungsbetrag bis zum Beginn der 
Auszahlungsphase gestundet werden, wenn keine vorzeitige Auszahlung von gefördertem 
Altersvorsorgevermögen erfolgte (§ 95 Abs. 2 EStG a. F.). Bei Beginn der Auszahlungsphase 
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gewähren, wenn der Rückzahlungsbetrag mit mindestens 15 % der Leistungen aus dem 
Altersvorsorgevertrag getilgt wurde bzw. derzeit noch getilgt wird. Für die Dauer der 
gewährten Stundung waren bzw. sind Stundungszinsen nach § 234 AO zu erheben.  


 
242 Wurde der Rückzahlungsbetrag gestundet und 


- verlegt der ehemals Zulageberechtigte seinen ausschließlichen Wohnsitz oder 
gewöhnlichen Aufenthalt in einen EU-/EWR-Staat oder 


- wird der ehemals Zulageberechtigte erneut zulageberechtigt, 
sind der Rückzahlungsbetrag und die bereits entstandenen Stundungszinsen von der ZfA zu 
erlassen (§ 95 Abs. 3 EStG a. F.). 
 
c) Anwendungsvorschriften für Stundungsfälle bis zum 31. Dezember 2022 
 


243  Auf Stundungsfälle, bei denen der Beginn der Auszahlungsphase vor dem 1. Januar 
2023 liegt, findet § 95 Abs. 2 Satz 2 bis 5 EStG in der bis zum 31. Dezember 2022 
geltenden Fassung weiter Anwendung (§ 52 Abs. 51a Satz 1 EStG). Bei Stundungsfällen, 
bei denen der Rückzahlungsbetrag nach § 95 Abs. 2 Satz 1 EStG in der bis zum 
31. Dezember 2022 geltenden Fassung gestundet wurde und der Beginn der Auszah-
lungsphase nach dem 31. Dezember 2022 liegt, sind die Stundungszinsen zu erlassen und 
§ 95 EStG in der jeweils geltenden Fassung anzuwenden (§ 52 Abs. 51a Satz 2 EStG), 
d. h., dass der Rückzahlungsbetrag zu Beginn der Auszahlungsphase in einer Summe im 
üblichen Verfahren nach § 94 EStG von der ZfA zurückzufordern ist. Es gelten nur 
noch die allgemeinen Stundungsregelungen der AO. 


 
244 Beispiel 1: 


 
Ende der Zulageberechtigung 
bei Wohnsitz außerhalb eines EU-/EWR-Staats am  31.12.2020 
Beginn der Auszahlungsphase am 01.02.2022 
 
Das Altersvorsorgevermögen wird nicht vorzeitig ausgezahlt. 
 
Summe der zurückzuzahlenden Zulagen und Steuervorteile: 1.500 € 
Monatliche Leistung aus dem Altersvorsorgevertrag ab 01.02.2022: 100 € 
 
Der Rückzahlungsbetrag i. H. v. 1.500 € wurde bis zum 31. Januar 2022 gestundet.  
Die Stundung ist zu verlängern, wenn der Rückzahlungsbetrag vom 1. Februar 2022 an mit 
15 € pro Monat getilgt wird. Für die Dauer der gewährten Stundung sind Stundungszinsen 
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dem die Stundung geendet hat, festgesetzt (§ 239 Abs. 1 Satz 2 Nr. 2 AO). 
 


245 Beispiel 2: 
 
Ende der Zulageberechtigung 
bei Wohnsitz außerhalb eines EU-/EWR-Staats am  31.12.2020 
Beginn der Auszahlungsphase am 01.02.2024 
 
Das Altersvorsorgevermögen wird nicht vorzeitig ausgezahlt. 
 
Summe der zurückzuzahlenden Zulagen und Steuervorteile: 1.500 € 
Monatliche Leistung aus dem Altersvorsorgevertrag  
aus ungefördertem Kapital ab 01.02.2024: 100 € 
 
Der Rückzahlungsbetrag i. H. v. 1.500 € wird bis zum 31. Januar 2024 gestundet.  
Zu Beginn der Auszahlungsphase fordert die ZfA den Rückzahlungsbetrag zurück.  
Die Stundungszinsen sind zu erlassen. 
 
IV. Altersvorsorge-Eigenheimbetrag und Tilgungsförderung für eine wohnungswirt-


schaftliche Verwendung 
 
1. Allgemeines 
 


246 Die Auszahlung eines Altersvorsorge-Eigenheimbetrags ist nur aus einem zertifizierten 
Altersvorsorgevertrag und die Tilgungsförderung nur bei Zahlung von Tilgungsleistungen auf 
einen zertifizierten Altersvorsorgevertrag möglich. Diese Möglichkeiten bestehen jedoch nur 
bis zum Beginn der Auszahlungsphase des Altersvorsorgevertrags. Der vereinbarte Beginn 
der Auszahlungsphase darf dabei nicht nach der Vollendung des 68. Lebensjahres des Zulage-
berechtigten liegen. Es kommt ggf. auch rückwirkend zu einer schädlichen Verwendung, 
wenn nach einer Entnahme des Altersvorsorge-Eigenheimbetrags die Vereinbarung zum 
Beginn der Auszahlungsphase auf einen Zeitpunkt nach der Vollendung des 68. Lebensjahres 
des Zulageberechtigten geändert wird (vgl. dazu auch Rn. 179). Für den Bereich der betrieb-
lichen Altersversorgung sind diese Möglichkeiten gesetzlich nicht vorgesehen. Dies gilt auch, 
wenn das Altersvorsorgevermögen aus Beiträgen im Sinne des § 82 Abs. 2 EStG gebildet 
worden ist.  


 
247 Das angesparte Kapital kann als Altersvorsorge-Eigenheimbetrag vollständig oder teilweise 


entnommen werden. Bei einer teilweisen Entnahme müssen mindestens 3.000 € Restkapital 
im Vertrag verbleiben. Der im Rahmen der Entnahme zu beachtende Restbetrag nach § 92a 
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Altersvorsorgevermögen einschließlich der erwirtschafteten Erträge, Wertsteigerungen und 
Zulagen. Der Mindestentnahmebetrag nach § 92a Abs. 1 Satz 1 EStG bezieht sich auf das 
gesamte geförderte und ungeförderte Altersvorsorgevermögen. Der Altersvorsorgevertrag 
darf vorsehen, dass nur eine vollständige Auszahlung des gebildeten Kapitals für eine 
Verwendung im Sinne des § 92a EStG verlangt werden kann. Nicht gefördertes Kapital kann 
unbegrenzt ausgezahlt werden, wenn der Vertrag dies zulässt; insoweit sind die in der 
Auszahlung enthaltenen Erträge im Rahmen des § 22 Nr. 5 Satz 2 EStG zu besteuern. 
 
2. Zulageberechtigter als Entnahmeberechtigter 


 
248 Entnahmeberechtigt im Sinne des § 92a Abs. 1 Satz 1 EStG sind Personen, denen das in einem 


Altersvorsorgevertrag gebildete Altersvorsorgevermögen, das nach § 10a/Abschnitt XI EStG 
gefördert wurde, zugerechnet wird. Eine Zulageberechtigung nach § 79 EStG muss im Zeit-
punkt der Entnahme und der wohnungswirtschaftlichen Verwendung nicht bestehen. 


 
3. Entnehmbare Beträge 
 


249 Der Altersvorsorge-Eigenheimbetrag oder die Summe der Altersvorsorge-Eigenheimbeträge 
darf die Herstellungs- oder Anschaffungskosten der Wohnung inklusive der Anschaffungs-
nebenkosten (z. B. Notargebühren, Grunderwerbsteuer) zuzüglich der Anschaffungskosten für 
den dazugehörenden Grund und Boden nicht überschreiten (vgl. Rn. 273). 


 
250 Für den barrierereduzierenden Umbau oder ab 1. Januar 2024 für die energetische 


Sanierung einer vom Zulageberechtigten selbst genutzten Wohnung darf der Altersvorsorge-
Eigenheimbetrag die vom Zulageberechtigten getragenen Umbaukosten nicht übersteigen.  
Die Höhe des Miteigentumsanteils an der Wohnung ist hierbei unbeachtlich. 


 
251 Hat der Zulageberechtigte mehrere Altersvorsorgeverträge, kann er die Entnahmemöglichkeit 


für jeden dieser Verträge nutzen. Dabei muss der Zeitpunkt der Entnahme aus den einzelnen 
Verträgen nicht identisch sein. Es ist auch eine mehrmalige Entnahme aus demselben Vertrag 
zulässig. Jede Entnahme muss jedoch unmittelbar (vgl. Rn. 258) mit einer wohnungswirt-
schaftlichen Verwendung nach § 92a Abs. 1 Satz 1 EStG zusammenhängen. Auch eine 
Entnahme in mehreren Teilbeträgen, beispielsweise in Abhängigkeit vom Baufortschritt, ist 
zulässig, solange die Einschränkung der Entnahmemöglichkeit im Hinblick auf die Mindest-
entnahme- bzw. Restbeträge nach § 92a Abs. 1 Satz 1 EStG beachtet wird. 


 
252 Bei der Ermittlung des Restkapitals im Zuge der Auszahlung ist auf den Stand des geförderten 


Altersvorsorgevermögens zum Ablauf des Tages (Stichtag) abzustellen, an dem die ZfA den 







 
Seite 86  Bescheid über die Höhe der wohnungswirtschaftlichen Verwendung ausgestellt und den 


Anbieter darüber informiert hat (§ 92b Abs. 1 Satz 3 EStG). 
 
253 Die Mindesthöhe für die Entnahme kann, soweit die Vertragsvereinbarungen dies nicht aus-


schließen, auch durch die Entnahme aus mehreren Verträgen erreicht werden. Der Mindest-
entnahmebetrag ist innerhalb von zwölf Monaten nach dem Zeitpunkt der erstmaligen Aus-
zahlung zu entnehmen. Der Mindestbetrag ist auch bei einem Darlehen nach § 1 
Abs. 1a AltZertG zu beachten. Wird ein Darlehen nach § 1 Abs. 1a AltZertG in Höhe des 
Mindestbetrags für eine wohnungswirtschaftliche Verwendung nach § 92a EStG genutzt, 
dieses aber auch mit ungefördertem Vermögen getilgt (z. B. durch Tilgungsleistungen ober-
halb der Förderhöchstgrenze des § 10a EStG), ist dies unschädlich. Es ist ausreichend, wenn 
der Mindestbetrag für eine wohnungswirtschaftliche Verwendung insgesamt durch die Kom-
bination aus Altersvorsorge-Eigenheimbeträgen und Darlehen nach § 1 Abs. 1a AltZertG 
erreicht wird. 


 
254 Beispiel: 


 
Der barrierereduzierende Umbau des selbst genutzten Hauses von R kostet insgesamt 
20.000 €. R hat auf seinem Altersvorsorgevertrag bei Anbieter A bisher 15.000 € angespart.  
R beantragt im Januar 2014 unter Vorlage der notwendigen Nachweise die Entnahme der 
15.000 € bei der ZfA. Gleichzeitig schließt er bei Anbieter B ein zertifiziertes Darlehen zur 
Finanzierung der Umbaumaßnahmen über 5.000 € ab. Die ZfA bestätigt nach § 92b Abs. 1 
Satz 3 EStG eine wohnungswirtschaftliche Verwendung i. H. v. 20.000 €. Damit die Anbieter 
die Erfüllung der Voraussetzungen prüfen können, muss R Anbieter A Nachweise zum Dar-
lehen bei Anbieter B und Anbieter B Nachweise zur Entnahme bei Anbieter A vorlegen. 


 
255 Hat der Zulageberechtigte 100 % des geförderten Altersvorsorgevermögens entnommen, 


gehören auch die Zulagen, die nach erfolgter Entnahme für die entnommenen Beiträge noch 
auf den Altersvorsorgevertrag ausgezahlt werden, zum entnehmbaren Betrag. Dies gilt auch 
dann, wenn die Auszahlung dieser Zulagen nicht mehr im unmittelbar zeitlichen Zusam-
menhang mit der wohnungswirtschaftlichen Verwendung steht. Ein gesonderter Entnah-
meantrag ist hierfür nicht erforderlich. 


 
 
256 Ändert sich nach Erteilung des Bescheides über die Höhe der wohnungswirtschaftlichen 


Verwendung rückwirkend der Umfang der steuerlichen Förderung, gilt das nicht geförderte 
Kapital als zuerst entnommen (vgl. Rn. 236), soweit es nicht vom Anbieter für die Rück-
forderung einer Zulage verwendet wurde. Das Wohnförderkonto ist entsprechend zu 
korrigieren. 
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257 Für den Altersvorsorge-Eigenheimbetrag sieht der Gesetzgeber drei verschiedene begünstigte 


Verwendungsarten vor: 
1. bis zum Beginn der Auszahlungsphase unmittelbar für die Anschaffung oder Herstellung 


einer Wohnung oder zur Tilgung eines zu diesem Zweck aufgenommenen Darlehens, 
wenn das dafür entnommene Kapital mindestens 3.000 € beträgt (§ 92a Abs. 1 Satz 1 
Nr. 1 EStG), 


2. bis zum Beginn der Auszahlungsphase unmittelbar für den Erwerb von Pflicht-Geschäfts-
anteilen an einer eingetragenen Genossenschaft für die Selbstnutzung einer Genossen-
schaftswohnung oder zur Tilgung eines zu diesem Zweck aufgenommenen Darlehens, 
wenn das dafür entnommene Kapital mindestens 3.000 € beträgt (§ 92a Abs. 1 Satz 1 
Nr. 2 EStG), oder 


3. bis zum Beginn der Auszahlungsphase unmittelbar für die Finanzierung von Umbau-
maßnahmen zur Reduzierung von Barrieren oder ab 1. Januar 2024 für die Finanzie-
rung der energetischen Sanierung in oder an einer Wohnung; zu den weiteren 
Voraussetzungen wird auf die Rn. 265 ff. verwiesen (§ 92a Abs. 1 Satz 1 Nr. 3 EStG). 
 


Andere begünstigte Verwendungsarten sieht das Gesetz nicht vor. Reine Zinszahlungen 
oder auch Sparleistungen, durch die ein Guthaben begründet oder erhöht wird, sind 
nicht als begünstigte Tilgung eines Darlehens im Sinne des § 92a Abs. 1 Satz 1 Nr. 1 
EStG anzusehen (vgl. BFH-Urteil vom 16. Februar 2022, BStBl II S. 622, X R 20/20). 
 
a) Unmittelbarkeit 
 


258 Der Entnahmevorgang und die Verwendungsarten nach Rn. 257 müssen in einem unmittel-
baren zeitlichen Zusammenhang erfolgen. Dies gilt auch im Fall der Verwendung des 
geförderten Altersvorsorgekapitals zur Tilgung eines Darlehens nach § 92a Abs. 1 Satz 1 
Nr. 1 EStG (vgl. BFH-Urteil vom 16. Februar 2022, BStBl II S. 611, X R 26/20).  
Von einer unmittelbaren Verwendung ist auszugehen, wenn innerhalb von sechs Monaten 
vor Antragstellung bei der ZfA und bis zwölf Monate nach Auszahlung des geförderten 
Altersvorsorgekapitals entsprechende Aufwendungen für eine Verwendungsart nach 
Rn. 257 entstanden sind. Aufwendungen, für die der Zulageberechtigte bereits eine 
vertragsmäßige Verwendung im Sinne des WoPG erklärt hat, bleiben unberücksichtigt.  


 
259 Wird die Wohnung nach dem Anschaffungszeitpunkt zunächst durch einen Dritten/Mieter 


genutzt, kann von einer wohnungswirtschaftlichen Verwendung ab Beginn der Selbstnutzung 
durch den Zulageberechtigten ausgegangen werden, wenn 
- der Zulageberechtigte innerhalb eines Monats nach der Eintragung seiner Eigentümer-


stellung im Grundbuch der Wohnung die beabsichtigte Selbstnutzung durch eine 
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und 
- die Selbstnutzung des Zulageberechtigten innerhalb von sechs Monaten nach Auszug des 


Dritten/Mieters aufgenommen wird. 
Andernfalls ist keine Unmittelbarkeit gegeben. 
 


260 Der Antrag nach § 92b Abs. 1 EStG ist unter Vorlage der notwendigen Nachweise vom 
Zulageberechtigten spätestens zehn Monate vor dem Beginn der Auszahlungsphase bei der 
ZfA zu stellen. Der Zulageberechtigte kann den Anbieter hierzu bevollmächtigen. Im Rahmen 
eines einheitlichen Vertrags nach § 1 Abs. 1a AltZertG ist nicht zu beanstanden, wenn der 
Anbieter die für die Prüfung der Entnahmevoraussetzungen erforderlichen Daten an die ZfA 
übermittelt und das Vorliegen der den Daten zugrunde liegenden Nachweise bestätigt. 
 
b) Entschuldung 


 
261 Der Altersvorsorge-Eigenheimbetrag kann auch zur vollständigen oder teilweisen Ablösung 


eines für die Finanzierung der Anschaffungs-/ Herstellungskosten der selbst genutzten 
Wohnung oder für den Erwerb von Pflicht-Geschäftsanteilen an einer eingetragenen Genos-
senschaft eingesetzten Darlehens (Entschuldung) verwendet werden. Diese Entschuldung ist 
eine wohnungswirtschaftliche Verwendung im Sinne des § 92a Abs. 1 EStG. Auf den 
Anschaffungs-/Herstellungszeitpunkt der Wohnung kommt es insoweit nicht an. Von einer 
Finanzierung von Anschaffungs- und Herstellungskosten einer selbst genutzten Wohnung 
kann insoweit ausgegangen werden, als das ursprüngliche Darlehen im zeitlichen Kontext 
(Zeitraum von drei Jahren vor und nach der Anschaffung bzw. Herstellung) aufgenommen 
wurde. Eine Entschuldung im Sinne des § 92a Abs. 1 EStG liegt auch dann vor, wenn das 
abzulösende Darlehen unmittelbar und ausschließlich zur Umschuldung des ursprünglichen 
Anschaffungs- oder Herstellungsdarlehens diente. Dies gilt auch bei mehrfacher Umschul-
dung des ursprünglichen Darlehens. Soweit das Darlehen zur Finanzierung von Moder-
nisierungs- bzw. Renovierungsaufwendungen aufgenommen wurde, auch wenn es sich um 
Umbaumaßnahmen im Sinne des § 92a Abs. 1 Satz 1 Nr. 3 EStG handelt, und keine anschaf-
fungsnahen Herstellungskosten vorliegen, ist die Entnahme von gefördertem Kapital zur 
Entschuldung dieses Teils des Darlehens eine schädliche Verwendung. Im Zeitpunkt der 
Entschuldung muss eine Selbstnutzung vorliegen, eine vorangegangene Vermietung ist 
unerheblich. Rn. 260 Satz 1 und 2 gilt entsprechend. 
 
c) Genossenschaftsanteile 


 
262 Eine weitere begünstigte Verwendung für den Altersvorsorge-Eigenheimbetrag ist - bis zum 


Beginn der Auszahlungsphase - der Erwerb von Geschäftsanteilen (Pflichtanteilen) an einer 
eingetragenen Genossenschaft für die Selbstnutzung einer Genossenschaftswohnung 
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erwerben muss, um eine Genossenschaftswohnung selbst beziehen zu können. Hiervon abzu-
grenzen ist der Erwerb von weiteren Geschäftsanteilen an einer eingetragenen Genossen-
schaft. 


 
263 Die Wohnungsgenossenschaft muss in diesen Fällen nicht die im AltZertG genannten 


Voraussetzungen für das Anbieten von Altersvorsorgeverträgen erfüllen, da eine entspre-
chende Bezugnahme in § 92a Abs. 1 Satz 1 Nr. 2 EStG fehlt. Erforderlich ist lediglich, dass 
es sich um eine in das Genossenschaftsregister eingetragene Genossenschaft handelt. 


 
264 Rn. 260 Satz 1 und 2 und Rn. 278 gelten entsprechend. 
 


d) Barrierereduzierender Umbau oder energetische Sanierung in oder an einer 
Wohnung 


 
265 Der Altersvorsorge-Eigenheimbetrag kann auch für die Finanzierung eines barriereredu-


zierenden Umbaus oder ab 1. Januar 2024 für energetische Sanierungsmaßnahmen in 
oder an einer selbst genutzten Wohnung verwendet werden (§ 92a Abs. 1 Satz 1 Nr. 3 EStG). 
Das für den barrierereduzierenden Umbau oder die energetische Sanierung entnommene 
Kapital muss mindestens 6.000 € betragen, wenn die Maßnahmen innerhalb eines Zeitraums 
von drei Jahren nach der Anschaffung oder Herstellung der Wohnung vorgenommen werden. 
Im Hinblick auf den Mindestentnahmebetrag ist es ausreichend, wenn die Maßnahmen inner-
halb dieses Zeitraumes begonnen werden. Werden die begünstigten Maßnahmen nach diesem 
Zeitraum aufgenommen, muss das entnommene Kapital mindestens 20.000 € betragen. 


 
266 Das für den barrierereduzierenden Umbau entnommene Kapital muss mindestens zu 50 % 


für Maßnahmen verwendet werden, die den Vorgaben der DIN 18040 Teil 2, Ausgabe 
September 2011, entsprechen, soweit baustrukturell möglich. Der verbleibende Teil des 
entnommenen Kapitals ist für die Reduzierung von Barrieren in oder an der Wohnung zu 
verwenden. Die technischen Mindestanforderungen für die Reduzierung von Barrieren in oder 
an der Wohnung nach § 92a Abs. 1 Satz 1 Nr. 3 Buchstabe b EStG wurden im Bundesbaublatt 
(BundesBauBlatt 2013 S. 59 ff.) veröffentlicht. 
 


267 Der Zulageberechtigte hat beim barrierereduzierenden Umbau die zweckgerechte 
Verwendung durch einen Sachverständigen bestätigen zu lassen. Als Sachverständige sind 
hierfür neben den nach Landesrecht Bauvorlageberechtigten (z. B. Architekten und 
Bauingenieure) auch nach § 91 Abs. 1 Nr. 8 der Handwerksordnung öffentlich bestellte und 
vereidigte Sachverständige zugelassen. Voraussetzung ist, dass die Sachverständigen für ein 
Sachgebiet bestellt sind, das die Barrierefreiheit und Barrierereduzierung in Wohngebäuden 
umfasst. Des Weiteren müssen sie eine besondere Sachkunde oder ergänzende Fortbildung 
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zu den förderunschädlich entnehmbaren Beträgen. 
 


268 Förderfähige energetische Maßnahmen sind nur solche im Sinne des § 35c Abs. 1 Satz 3 
EStG, die von einem Fachunternehmen ausgeführt werden. Darunter zählt z. B. die 
Erneuerung von Heizungsanlagen, die Wärmedämmung von Wänden und Dachflächen 
oder die Erneuerung von Fenstern und Außentüren in oder an einer selbst genutzten 
Wohnung. § 35c Abs. 1 Satz 4, 6 und 7 EStG gelten entsprechend. Zu den förder-
unschädlich entnehmbaren Beträgen (Aufwendungen) gehören somit auch die Kosten 
für Energieberater, die mit der planerischen Begleitung oder Beaufsichtigung der 
energetischen Maßnahmen beauftragt worden sind. Der Zulageberechtigte muss der 
ZfA eine Bescheinigung über die Einhaltung der technischen Anforderungen nach 
§ 35c Abs. 1 Satz 3 EStG und der Rechtsverordnung nach § 35c Abs. 7 EStG (Energeti-
sche Sanierungsmaßnahmen-Verordnung vom 2. Januar 2020, BGBl. I S. 3, zuletzt 
geändert durch Artikel 1 der Verordnung vom 19. Dezember 2022, BGBl. I S. 2414) 
vorlegen. Hierfür hat das Bundesministerium der Finanzen in Abstimmung mit den 
Ländern Musterbescheinigungen veröffentlicht (BMF-Schreiben vom 26. Januar 2023, 
BStBl I S. 218). Neben den ausführenden Fachunternehmen sind unter den Voraus-
setzungen des § 2 Abs. 2 der vorgenannten Verordnung auch Personen mit Ausstel-
lungsberechtigung nach § 88 des Gebäudeenergiegesetzes (insbesondere Energieberater) 
zur Ausstellung der Bescheinigung berechtigt. Weitere Einzelheiten hierzu regelt das 
BMF-Schreiben vom 14. Januar 2021 (BStBl I S. 103). 
 


269 Der Zulageberechtigte hat schriftlich zu bestätigen, dass weder er selbst noch ein Mitnutzer 
der Wohnung für die Umbau- oder Sanierungskosten 
- eine Förderung durch Zuschüsse oder 
- eine Steuerermäßigung nach §§ 35a oder 35c EStG oder 
- eine Berücksichtigung als Betriebsausgaben, Werbungskosten, Sonderausgaben oder 


außergewöhnliche Belastung nach § 33 EStG 
beantragt hat oder beantragen wird. Diese Bestätigung ist bei der Antragstellung (vgl. 
Rn. 260) gegenüber der ZfA abzugeben. Wird zur Finanzierung des barrierereduzierenden 
Umbaus oder ab 1. Januar 2024 zur Finanzierung der energetischen Sanierungsmaß-
nahmen ein Darlehen im Rahmen eines Altersvorsorgevertrags nach § 1 Abs. 1a AltZertG 
aufgenommen, hat der Zulageberechtigte diese Bestätigung gegenüber seinem Anbieter 
abzugeben. Zu den jeweiligen Umbau- oder Sanierungskosten gehören neben den 
Materialkosten auch die anteiligen Lohnkosten für die entsprechende Maßnahme. Für darüber 
hinaus gehende Kosten, für die keine Entnahme nach § 92a Abs. 1 Satz 1 Nr. 3 EStG erfolgt 
und für die kein Darlehen nach § 1 Abs. 1a AltZertG in Anspruch genommen wird, gelten 
keine Beschränkungen. 
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270 Rn. 260 sowie Rn. 278 gelten entsprechend. 
 
271 Geht ab dem 1. Januar 2024 bei der ZfA ein Antrag auf Entnahme des Altersvorsorge-


Eigenheimbetrags für Aufwendungen von energetischen Sanierungsmaßnahmen von 
Seiten des Zulageberechtigten ein, so ist es nicht zu beanstanden, wenn Aufwendungen 
hierfür maximal 6 Monate davor (vgl. Rn. 258), frühestens jedoch ab dem 1. Juli 2023 
entstanden sind.  


 
  Von einer Prüfung der Antragsfrist von 10 Monaten vor Beginn der Auszahlungsphase 


(vgl. Rn. 260) wird für Fälle abgesehen, in denen die Auszahlungsphase im Laufe des 
Jahres 2024 beginnt und eine Entnahme für energetische Sanierungsmaßnahmen 
beantragt wird.  


 
5. Begünstigte Wohnung  


 
272 Als begünstigte Wohnung nach § 92a Abs. 1 Satz 5 EStG zählt 


- eine Wohnung in einem eigenen Haus (dies kann auch ein Mehrfamilienhaus sein), 
- eine eigene Eigentumswohnung, 
- eine Genossenschaftswohnung einer in das Genossenschaftsregister eingetragenen 


Genossenschaft oder 
- ein eigentumsähnliches oder lebenslanges Dauerwohnrecht. 
 
Die Wohnung muss in einem EU-/EWR-Staat liegen und mit Beginn der Selbstnutzung die 
Hauptwohnung oder den Mittelpunkt der Lebensinteressen des Zulageberechtigten darstellen. 
Nicht begünstigt sind somit Ferien- oder Wochenendwohnungen.  
 
Als begünstigte Wohnung gilt auch eine im Vereinigten Königreich Großbritannien und 
Nordirland belegene Wohnung, die vor dem 1. Januar 2021 (Zeitpunkt, ab dem das 
Vereinigte Königreich Großbritannien und Nordirland nicht mehr Mitgliedstaat der 
Europäischen Union ist und auch nicht wie ein solcher zu behandeln ist) bereits 
begünstigt war, soweit für diese Wohnung bereits vor diesem Zeitpunkt eine Ver-
wendung nach § 92a Abs. 1 Satz 1 EStG erfolgt ist und keine erneute wohnungs-
wirtschaftliche Verwendung beantragt wird. 


 
273 Der Zulageberechtigte muss wirtschaftlicher Eigentümer (§ 39 Abs. 2 Nr. 1 Satz 1 AO) der 


begünstigten Wohnung sein. Er muss nicht Alleineigentümer der Wohnung werden, ein 
Miteigentumsanteil ist ausreichend. Die Höhe des Eigentumsanteils ist insoweit von 
nachrangiger Bedeutung. Der Entnahmebetrag darf jedoch die Anschaffungs-/Herstel-
lungskosten des Miteigentumsanteils nicht übersteigen.  
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274 Im Fall der Entschuldung gilt Rn. 273 sinngemäß mit der Maßgabe, dass der Entnahmebetrag 
auf die Höhe der auf den Miteigentumsanteil entfallenden originären Anschaffungs-/Herstel-
lungskosten beschränkt ist. Sind Ehegatten/Lebenspartner gesamtschuldnerische Darlehens-
nehmer, kann der Zulageberechtigte das Darlehen bis zur Höhe seiner anteiligen originären 
Anschaffungs-/Herstellungskosten ablösen. Wurden mit dem umzuschuldenden Darlehen 
sowohl Anschaffungs-/Herstellungskosten der begünstigten Wohnung als auch andere Kosten 
finanziert, kann der Zulageberechtigte das Darlehen bis zur Höhe seiner anteiligen originären 
Anschaffungs-/Herstellungskosten ablösen. 


 
275 Der Erwerb eines eigentumsähnlichen (unbefristeten und vererbbaren) oder lebenslangen 


(befristeten und nicht vererbbaren) Dauerwohnrechts nach § 33 Wohneigentumsgesetz wird 
bei der Verwendung des Altersvorsorge-Eigenheimbetrags dem Wohneigentum gleichgestellt, 
soweit Vereinbarungen im Sinne des § 39 Wohnungseigentumsgesetz getroffen werden, die 
den Fortbestand des Dauerwohnrechts auch im Fall einer Zwangsversteigerung sicherstellen.  


276 Für den Begriff der Wohnung im Sinne des § 92a Abs. 1 Satz 5 EStG gelten die bewertungs-
rechtlichen Abgrenzungsmerkmale, die nach der ständigen BFH-Rechtsprechung, ins-
besondere zur Abgeschlossenheit und zum eigenen Zugang, maßgebend sind (grundlegend 
BFH-Urteil vom 5. Oktober 1984, BStBl II 1985 S. 151). Auf die Art des Gebäudes, in dem 
sich die Wohnung befindet, kommt es nicht an. 
 
6. Anschaffung oder Herstellung 


 
277 Es gelten die allgemeinen einkommensteuerlichen Grundsätze zur Anschaffung oder 


Herstellung. 
 


7. Selbstnutzung (Nutzung zu eigenen Wohnzwecken) 
 
278 Eine Wohnung wird nur zu eigenen Wohnzwecken genutzt, wenn sie tatsächlich bewohnt 


wird. Der Zulageberechtigte muss nicht Alleinnutzer der Wohnung sein. Ein Ehegatte/ 
Lebenspartner nutzt eine ihm gehörende Wohnung, die er zusammen mit dem anderen 
Ehegatten/Lebenspartner bewohnt, auch dann zu eigenen Wohnzwecken, wenn der andere 
Ehegatte/Lebenspartner ein Wohnrecht an der gesamten Wohnung hat. Eine Nutzung zu 
eigenen Wohnzwecken liegt regelmäßig auch vor, wenn die Wohnung in der Form des 
betreuten Wohnens genutzt wird. 
 


279 Eine Wohnung im eigenen Haus oder eine Eigentumswohnung dient nicht eigenen Wohn-
zwecken, wenn sie in vollem Umfang betrieblich oder beruflich genutzt oder unentgeltlich 
überlassen oder vermietet wird. Die unentgeltliche Überlassung an Angehörige im Sinne des 
§ 15 AO dient ebenfalls nicht den eigenen Wohnzwecken des Zulageberechtigten. Dient die 
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unentgeltlich überlassen oder vermietet, liegt insoweit keine Nutzung zu eigenen 
Wohnzwecken vor.  


 
280 Sofern der Zulageberechtigte die Anschaffungs- oder Herstellungskosten einer Wohnung ganz 


oder teilweise unmittelbar durch ein Darlehen finanziert, liegt eine wohnungswirtschaftliche 
Verwendung ab dem Beginn der Darlehensauszahlung vor,  
- wenn die Selbstnutzung des Zulageberechtigten innerhalb von sechs Monaten nach dem 


Anschaffungs- oder Herstellungszeitpunkt aufgenommen wird und  
- die Wohnung zwischenzeitlich nicht von einem Dritten/Mieter genutzt wird. 
 


281 Nimmt der Zulageberechtigte, der das Darlehen eines Altersvorsorgevertrags nach 
§ 1 Abs. 1a AltZertG ausgezahlt bekommen hat, die Selbstnutzung nicht innerhalb der in 
Rn. 280 genannten Frist, aber innerhalb eines Jahres nach Ablauf des Veranlagungszeitraums, 
in dem die Darlehensauszahlung erfolgt ist, auf und wird die Wohnung zwischenzeitlich nicht 
von einem Dritten/Mieter genutzt, ist der Vertrag bis zur Aufnahme der Selbstnutzung jedoch 
längstens bis zum Ablauf der Jahresfrist wie ein zertifizierter Altersvorsorgevertrag zu 
behandeln. Die zugunsten des Vertrags bis zur Aufnahme der Selbstnutzung geleisteten 
Beträge sind nach § 82 Abs. 1 Satz 5 EStG in der Regel keine förderbaren Altersvorsorge-
beiträge. 


 
282 Nimmt der Zulageberechtigte die Selbstnutzung innerhalb der Jahresfrist auf, ist jedoch 


§ 82 Abs. 1 Satz 7 EStG analog anzuwenden. D. h., im Beitragsjahr der Aufnahme der Selbst-
nutzung gelten auch die davor geleisteten Tilgungsleistungen als Altersvorsorgebeiträge nach 
§ 82 Abs. 1 Satz 1 EStG. 


 
283 Nimmt der Zulageberechtigte die Selbstnutzung nicht innerhalb der Jahresfrist auf, ist der 


Vertrag rückwirkend wie ein nicht zertifizierter Vertrag zu behandeln. Ggf. auf Spar-
leistungen beruhende Erträge unterliegen (nachträglich) nach den allgemeinen Grundsätzen 
der Abgeltungsteuer. 
 
8. Aufgabe der Selbstnutzung der eigenen Wohnung 
 


284 Die Auflösung des Wohnförderkontos und Besteuerung des Auflösungsbetrags erfolgt, wenn 
der Zulageberechtigte die Selbstnutzung der geförderten Wohnung nicht nur vorübergehend 
oder das Eigentum an der geförderten Wohnung vollständig aufgibt. Bei anteiliger Aufgabe 
des Eigentums erfolgt die Auflösung des Wohnförderkontos und die Besteuerung des Auf-
lösungsbetrags, soweit der Stand des Wohnförderkontos die auf den verbleibenden Miteigen-
tumsanteil entfallenden originären Anschaffungs-/Herstellungskosten übersteigt. Von einer 
nur vorübergehenden Aufgabe der Selbstnutzung kann nach Würdigung des Einzelfalls bei 







 
Seite 94  einem Zeitraum von bis zu einem Jahr ausgegangen werden. Bei einer anteiligen Aufgabe der 


Selbstnutzung kommt es nur insoweit zu den Rechtsfolgen des § 92a Abs. 3 EStG, als die 
Anschaffungs-/Herstellungskosten des verbleibenden selbst genutzten Anteils geringer sind 
als der Stand des Wohnförderkontos. 


 
285 In den Fällen, in denen der Zulageberechtigte sein Eigentum an der begünstigten Wohnung 


überträgt und im Gegenzug ein Dauerwohnrecht im Sinne des § 92a Abs. 1 Satz 6 EStG an 
dieser Wohnung erhält, gilt Folgendes: Das Wohnförderkonto ist nur insoweit aufzulösen, als 
sein Stand zum Zeitpunkt der Eigentumsübertragung den Wert des eingetragenen Dauerwohn-
rechts übersteigt. Die Begründung lediglich eines Nießbrauchs- oder Wohnrechts löst eine 
Auflösung des Wohnförderkontos aus. 


 
286 Sofern das Wohnförderkonto noch nicht vollständig zurückgeführt ist oder es bei einer 


Einmalbesteuerung des Wohnförderkontos zu einer Nachversteuerungspflicht nach § 22 Nr. 5 
Satz 6 EStG kommt, hat der Zulageberechtigte dem Anbieter des Altersvorsorgevertrags mit 
Wohnförderkonto unverzüglich den Zeitpunkt der Aufgabe der Selbstnutzung oder des 
Eigentumsübergangs anzuzeigen. Der Anbieter hat dies der ZfA nach amtlich vorgeschrie-
benem Datensatz spätestens bis zum Ablauf des zweiten Monats, der auf den Monat der 
Anzeige des Zulageberechtigten folgt, mitzuteilen. Erfolgt die Aufgabe der Selbstnutzung in 
der Auszahlungsphase, so hat der Zulageberechtigte dies der ZfA anzuzeigen. Im Fall des 
Todes des Zulageberechtigten besteht diese Anzeigepflicht für den Rechtsnachfolger. 


 
287 Eine Auflösung des Wohnförderkontos in den Fällen der Rn. 284 unterbleibt, 


a) wenn der Zulageberechtigte einen Betrag in Höhe des Stands des Wohnförderkontos 
innerhalb von zwei Jahren vor dem Veranlagungszeitraum und von fünf Jahren nach 
Ablauf des Veranlagungszeitraums, in dem die Nutzung zu eigenen Wohnzwecken 
aufgegeben wurde, für eine weitere förderbare Wohnung verwendet (§ 92a Abs. 3 
Satz 9 Nr. 1 EStG). In diesem Fall hat der Zulageberechtigte dem Anbieter des Alters-
vorsorgevertrags mit Wohnförderkonto, in der Auszahlungsphase der ZfA, seine 
Absicht anzuzeigen, in eine weitere selbst genutzte Wohnung zu investieren. Über-
steigt der Stand des Wohnförderkontos die auf den Eigentumsanteil des Zulageberech-
tigten entfallenden Anschaffungs- oder Herstellungskosten für die weitere Wohnung, 
erfolgt zum Zeitpunkt der Reinvestition die Teilauflösung und Besteuerung des den 
reinvestierten Betrag übersteigenden Anteils des Wohnförderkontos. Buchstabe b gilt 
entsprechend. Gibt er die Reinvestitionsabsicht auf, hat er dies seinem Anbieter, in der 
Auszahlungsphase der ZfA, anzuzeigen. Zu diesem Zeitpunkt erfolgt die Auflösung 
des Wohnförderkontos und Besteuerung des Auflösungsbetrags; 


b) wenn der Zulageberechtigte innerhalb eines Jahres nach Ablauf des Veranlagungs-
zeitraums, in dem die Nutzung zu eigenen Wohnzwecken aufgegeben wurde, einen 
Betrag in Höhe des Stands des Wohnförderkontos auf einen auf seinen Namen lauten-
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der Zulageberechtigte dem Anbieter seine Absicht anzuzeigen, in einen Altersvor-
sorgevertrag zu investieren. In der Auszahlungsphase hat er dies der ZfA anzuzeigen. 
Erfolgt die Einzahlung nicht auf den Altersvorsorgevertrag mit Wohnförderkonto, hat 
der Zulageberechtigte dem Anbieter, bei dem die Einzahlung erfolgt, die Vertrags-
daten des Altersvorsorgevertrags mit Wohnförderkonto mitzuteilen. Diese Daten hat 
der Anbieter im Rahmen seiner Datenübermittlung über die erfolgte Einzahlung der 
ZfA mitzuteilen. Ist der reinvestierte Betrag geringer als der Stand des Wohnförder-
kontos, erfolgt zum Zeitpunkt der Reinvestition die Teilauflösung und Besteuerung 
des den reinvestierten Betrag übersteigenden Anteils des Wohnförderkontos. Gibt der 
Zulageberechtigte die Reinvestitionsabsicht auf, hat er dies seinem Anbieter, in der 
Auszahlungsphase der ZfA, anzuzeigen. Zu diesem Zeitpunkt erfolgt die Auflösung 
des Wohnförderkontos und Besteuerung des Auflösungsbetrags; 


c) solange die Ehewohnung aufgrund einer richterlichen Entscheidung nach 
§ 1361b BGB oder nach der Verordnung über die Behandlung der Ehewohnung und 
des Hausrats dem Ehegatten/Lebenspartner des Zulageberechtigten zugewiesen und 
von diesem selbst genutzt wird (§ 92a Abs. 3 Satz 9 Nr. 3 EStG). Hierbei wird das 
Wohnförderkonto für den Zulageberechtigten weitergeführt; 


d) wenn der Zulageberechtigte krankheits- oder pflegebedingt die Wohnung nicht mehr 
bewohnt, sofern er Eigentümer dieser Wohnung bleibt, sie ihm weiterhin zur Selbst-
nutzung zur Verfügung steht und sie nicht von Dritten, mit Ausnahme seines 
Ehegatten/Lebenspartners, genutzt wird (§ 92a Abs. 3 Satz 9 Nr. 4 EStG); 


e) auf Antrag des Zulageberechtigten bei der ZfA, wenn er die eigene Wohnung auf-
grund eines beruflich bedingten Umzugs für die Dauer der beruflich bedingten 
Abwesenheit nicht mehr selbst nutzt und beabsichtigt, die Selbstnutzung wieder 
aufzunehmen. Ein beruflich bedingter Umzug liegt auch dann vor, wenn die Ursache 
des Umzugs in den Berufsbereich des Ehegatten/Lebenspartners des Zulageberech-
tigten fällt; die Zulageberechtigung dieses Ehegatten/Lebenspartners ist unerheblich. 
Die Selbstnutzung muss bei Beendigung der beruflich bedingten Abwesenheit, 
spätestens mit der Vollendung des 67. Lebensjahres des Zulageberechtigten wieder 
aufgenommen werden. Wird während der beruflich bedingten Abwesenheit mit einer 
anderen Person ein Nutzungsrecht vereinbart, muss die Vereinbarung von vorneherein 
entsprechend befristet werden (§ 92a Abs. 4 EStG). Gibt der Zulageberechtigte seine 
Absicht, die Selbstnutzung wieder aufzunehmen, auf oder hat er die Selbstnutzung bis 
zur Vollendung seines 67. Lebensjahres nicht wieder aufgenommen, erfolgt die Auf-
lösung des Wohnförderkontos und Besteuerung des Auflösungsbetrags; es sei denn, es 
handelt sich um einen Fall der Buchstaben a bis d. Dies gilt auch für den Fall, dass die 
Selbstnutzung nach einem Wegfall der berufsbedingten Abwesenheitsgründe nicht 
wieder aufgenommen wird; 
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zeitraums, in dem er die Wohnung letztmals zu eigenen Wohnzwecken genutzt hat, die 
Selbstnutzung dieser Wohnung wieder aufnimmt (§ 92a Abs. 3 Satz 9 Nr. 5 EStG).  
In diesem Fall hat der Zulageberechtigte dem Anbieter, in der Auszahlungsphase der 
ZfA, die Absicht der fristgerechten Wiederaufnahme anzuzeigen. 


 
In den Fällen des Buchstabens c und des § 92a Abs. 2a EStG tritt der andere, geschiedene, 
frühere oder überlebende Ehegatte/Lebenspartner für die Anwendung der Regelungen des 
§ 92a EStG an die Stelle des Zulageberechtigten.  
 
Eine Teilreinvestition des Betrags des Wohnförderkontos in einen Altersvorsorgevertrag nach 
§ 92a Abs. 3 Satz 9 Nr. 2 EStG (vgl. Buchstabe b) vor einer Reinvestition in eine selbst 
genutzte Wohnung nach § 92a Abs. 3 Satz 9 Nr. 1 EStG (vgl. Buchstabe a) ist zulässig. 
 


288 Geförderte Beiträge, 
- die nach § 82 Abs. 1 Satz 3 EStG wie Tilgungsleistungen behandelt wurden, weil sie 


zugunsten eines Altersvorsorgevertrags im Sinne des § 1 Abs. 1a Satz 1 Nr. 3 AltZertG 
erbracht und zur Tilgung eines im Rahmen des Altersvorsorgevertrags abgeschlossenen 
Darlehens abgetreten worden sind, 


- die aber noch nicht in das Wohnförderkonto eingestellt wurden, weil die unmittelbare 
Darlehenstilgung noch nicht erfolgt ist, 


sind einschließlich der darauf entfallenden Zulagen und Erträge in ein Wohnförderkonto 
aufzunehmen, wenn der Zulageberechtigte die Selbstnutzung der geförderten Wohnung nicht 
nur vorübergehend oder das Eigentum an der Wohnung vollständig aufgibt. Rn. 284 und 287 
gelten entsprechend. Von einer Zahlung des Zulageberechtigten im Sinne der Rn. 287 
Buchstabe b ist in diesem Zusammenhang auszugehen, wenn der Zulageberechtigte und der 
Anbieter innerhalb eines Jahres nach Ablauf des Veranlagungszeitraums, in dem die Nutzung 
zu eigenen Wohnzwecken aufgegeben wurde, eine Trennung des Altersvorsorgevertrags nach 
§ 1 Abs. 1a Satz 1 Nr. 3 AltZertG in einen Altersvorsorgevertrag nach § 1 Abs. 1a Satz 1 
Nr. 2 AltZertG und ein nicht zertifiziertes Darlehen vereinbaren (Trennungsvereinbarung). 
Wurde für diese Beiträge noch keine Förderung gewährt, fließen sie einschließlich der darauf 
entfallenden Erträge dem Zulageberechtigten zu dem Zeitpunkt zu, zu dem die Tilgungs-
leistungen nach § 82 Abs. 1 Satz 3 EStG in das Wohnförderkonto eingestellt werden. Dies gilt 
auch im Fall des Todes des Zulageberechtigten. Der Anbieter hat dies der ZfA nach amtlich 
vorgeschriebenem Datensatz mitzuteilen, sobald er davon Kenntnis erlangt (vgl. Rn. 286). 
 


289 Im Beitragsjahr der Aufgabe der Selbstnutzung gelten auch die nach der Aufgabe der Selbst-
nutzung geleisteten Beiträge oder Tilgungsleistungen als Altersvorsorgebeiträge. Im Beitrags-
jahr einer Reinvestition in eine weitere begünstigte Wohnung (§ 92a Abs. 3 Satz 9 Nr. 1 EStG) 
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vorsorgebeiträge. 
 
V. Sonstiges 
 
1. Pfändungsschutz (§ 97 EStG) 
 


290 Gem. § 97 EStG sind das geförderte Altersvorsorgevermögen einschließlich der hierauf 
entfallenden Erträge und Wertzuwächse, die geförderten laufenden Altersvorsorgebeiträge 
und der Anspruch auf Zulage nicht übertragbar. Dieses Vermögen ist daher unpfändbar; dies 
gilt auch für den Fall einer Verbraucherinsolvenz (§ 851 Abs. 1 Zivilprozessordnung - ZPO - 
sowie §§ 4 und 304 ff. InsO). Der Pfändungsschutz erstreckt sich nicht auf Kapital, das auf 
nicht geförderten Beiträgen (vgl. Rn. 136 ff.) einschließlich der hierauf entfallenden Erträge 
und Wertzuwächse beruht und auch nicht auf das in einer Wohnung gebundene geförderte 
Vermögen. Der Pfändung des steuerlich nicht geförderten Altersvorsorgevermögens steht ein 
vertragliches Abtretungs- und Übertragungsverbot nicht entgegen. Im Fall einer Pfändung tritt 
insoweit keine schädliche Verwendung im Sinne des § 93 EStG ein. 


 
291 Der Einsatz des geförderten Altersvorsorgevermögens zur Tilgung des Darlehens, zur 


Verpfändung, zur Sicherungsabtretung und zur Aufrechnung bei Altersvorsorgeverträgen 
nach § 1 Abs. 1a Satz 1 Nr. 3 AltZertG stellt keine Übertragung im Sinne des § 97 EStG dar. 
Das Übertragungsverbot des § 97 EStG findet auf gefördertes Altersvorsorgevermögen, das 
im Rahmen eines Altersvorsorgevertrags nach § 1 Abs. 1a Satz 1 Nr. 3 AltZertG gebildet 
wurde, im Verhältnis der Vertragspartner untereinander keine Anwendung. Da es sich um 
einen einheitlichen Vertrag handeln muss, erfolgt lediglich eine Umbuchung innerhalb des 
Vertrags. 
 


292 Die in der Auszahlungsphase an den Vertragsinhaber zu leistenden Beträge unterliegen nicht 
dem Pfändungsschutz nach § 97 EStG. Insoweit sind ausschließlich die zivilrechtlichen 
Regelungen (z. B. §§ 850 ff. ZPO) maßgeblich. 
 
2. Verfahrensfragen 
 
a) Zulageantrag 
 


293 Die Zulage wird nur auf Antrag gewährt. Ein rechtswirksamer Antrag setzt nach § 89 
Abs. 1 EStG voraus, dass der Steuerpflichtige die Zulage nach amtlich vorgeschriebenem 
Vordruck beantragt. Der Vordruck muss innerhalb der Antragsfrist des § 89 Abs. 1 Satz 1 
EStG beim Anbieter eingehen und bis dahin vom Antragsteller eigenhändig unterschrieben 
sein. Zudem muss erkennbar sein, wer Antragsteller ist; dies setzt voraus, dass die üblichen 
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eine Grundzulage und ggf. auch eine Kinderzulage vom Steuerpflichtigen beantragt werden. 
Der Zulageantrag ersetzt nicht den Antrag auf Festsetzung nach § 90 Abs. 4 Satz 1 Nr. 3 
EStG i. d. F. vom 16. Dezember 2022. 


 
294 Ist bei Tilgungsleistungen eines Zulageberechtigten aus Sicht des Anbieters die wohnungs-


wirtschaftliche Verwendung nicht gegeben, hat er dennoch den Antrag auf Zulage an die ZfA 
weiterzuleiten und die Altersvorsorgebeiträge insoweit mit 0 € zu übermitteln. 
 


295 Der Zulageberechtigte hat die Möglichkeit, dem jeweiligen Anbieter eine schriftliche Voll-
macht zu erteilen, für ihn den Antrag - bis auf Widerruf - zu stellen (§ 89 Abs. 1a EStG).  
Die Vollmacht kann im Rahmen des Zulageantrags oder formlos erteilt werden und ist auch 
für zurückliegende Beitragsjahre, für die noch kein Zulageantrag gestellt worden ist, möglich. 
Bestimmte Personengruppen (z. B. Grenzgänger), die am Dauerzulageverfahren teilnehmen, 
müssen zusätzlich jährlich dem Anbieter die zur Berechnung des Mindesteigenbeitrags erfor-
derlichen Einnahmen (z. B. ausländischer Arbeitslohn) mitteilen. 
 


296 Die Antragsfrist endet mit Ablauf des zweiten Kalenderjahres nach Ablauf des Beitragsjahres. 
Maßgebend ist der Zeitpunkt, in dem der Zulageantrag beim Anbieter eingeht (§ 89 
Abs. 1 EStG). Hat der Zulageberechtigte dem Anbieter seines Vertrags eine schriftliche 
Vollmacht zur formlosen Antragstellung erteilt (§ 89 Abs. 1a EStG), gilt als Antragseingang 
die Erstellung des Datensatzes durch den Anbieter. 


 
297 Der Zulageberechtigte kann in der Regel auf Angaben zu den beitragspflichtigen Einnahmen 


und zur Höhe seiner Bruttorente im Zulageantrag verzichten. In diesen Fällen darf die ZfA die 
Angaben bei den Trägern der gesetzlichen Rentenversicherung erheben. Dies gilt nicht, wenn 
der Zulageberechtigte nicht der deutschen Rentenversicherung unterliegt. Für die Bezieher 
einer Rente wegen voller Erwerbsminderung nach dem Gesetz über die Alterssicherung der 
Landwirte darf die ZfA bei fehlender Angabe im Zulageantrag die Höhe der Bruttorente bei 
der landwirtschaftlichen Alterskasse erheben. Sind die der gesetzlichen Rentenversicherung 
zugrunde liegenden beitragspflichtigen Einnahmen höher als das tatsächlich erzielte Entgelt 
oder ein Zahlbetrag von Entgeltersatzleistungen des Zulageberechtigten (siehe Rn. 82 f.), 
sollte dies im Zulageantrag angegeben werden. Andernfalls werden die höheren - beim 
Rentenversicherungsträger erhobenen - beitragspflichtigen Einnahmen der Mindesteigen-
beitragsberechnung zugrunde gelegt, es sei denn, die ZfA kann die tatsächlichen Zahl-
beträge bei der Finanzverwaltung erheben. Bei einem Begünstigten nach § 10a Abs. 1 
Satz 1 Halbsatz 2 EStG werden die erforderlichen Daten von den zuständigen Stellen an die 
ZfA übermittelt. 
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298 Zur Durchführung des Verfahrens ist es erforderlich, dass der Anleger dem Anbieter die 
Änderungen der folgenden Verhältnisse mitteilt: 
1. Änderung der Art der Zulageberechtigung (mittelbar/unmittelbar), 
2. Änderung des Familienstandes, 
3. Änderung der Daten zur Ermittlung des Mindesteigenbeitrags, sofern diese im Antrag 


angegeben worden sind (z. B. tatsächliches Entgelt), 
4. Wegfall des Kindergeldes für ein Kind, für das eine Kinderzulage beantragt wird, 
5. Änderung der Zuordnung der Kinder. 
 
In seinem eigenen Interesse sollte der Anleger darüber hinaus auch die Änderungen der 
folgenden Tatbestände anzeigen: 
1. Änderung bei der Verteilung der Zulage auf mehrere Verträge, 
2. Änderung des beruflichen Status (z. B. Beamter wird Angestellter oder umgekehrt), 
3. Erhöhung der Anzahl der Kinder, für die eine Kinderzulage beantragt werden soll. 
 
b) Festsetzung  
 


299 Ab dem Beitragsjahr 2024 erfolgt eine Festsetzung der Zulage 
- von Amts wegen (§ 90 Abs. 4 Satz 1 Nr. 1 und 2 EStG i. d. F. vom 


16. Dezember 2022),  
- auf besonderen Antrag des Zulageberechtigten (§ 90 Abs. 4 Satz 1 Nr. 3 EStG i. d. F. 


vom 16. Dezember 2022) oder 
- auf Anforderung des zuständigen Finanzamtes (§ 90 Abs. 4 Satz 1 Nr. 4 EStG i. d. F. 


vom 16. Dezember 2022).  
 


300 Eine Festsetzung von Amts wegen hat die ZfA in folgenden Fällen vorzunehmen: 
- Die von der ZfA berechnete Zulage weicht von der beantragten Zulage ab. Die Fälle 


der bei einer Erstberechnung gekürzten Zulagen wegen nicht erreichtem 
Mindesteigenbeitrag sind davon nicht betroffen. 


- Zu Unrecht gutgeschriebene oder ausgezahlte Zulagen werden zurückgefordert. 
 
301 Sofern nicht bereits eine Festsetzung von Amts wegen erfolgt ist, kann eine Festsetzung 


auf besonderen Antrag des Zulageberechtigten erfolgen. Der Antrag ist schriftlich oder 
elektronisch innerhalb eines Jahres vom Zulageberechtigten an die ZfA zu richten.  
Die Frist beginnt mit der Erteilung der Bescheinigung nach § 92 EStG, die die Ermitt-
lungsergebnisse für das Beitragsjahr enthält, für das eine Festsetzung der Zulage 
erfolgen soll. Geht ab dem 1. Januar 2024 ein Antrag des Zulageberechtigten auf Fest-
setzung (schriftlich oder elektronisch) für ein Beitragsjahr vor 2024 statt beim Anbieter 
unmittelbar bei der ZfA ein, ist dies nicht zu beanstanden. Der Anbieter hat in diesen 
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lichen Unterlagen nachzureichen.   
 


302  Eine Festsetzung hat die ZfA auch vorzunehmen, wenn das zuständige Finanzamt diese 
aufgrund nicht erklärbarer, abweichender Daten anfordert und bisher keine Fest-
setzung erfolgt ist. Das Finanzamt erhält eine Mitteilung über den Ausgang des Ver-
fahrens und hat die festgesetzten Daten seiner Berechnung zugrunde zu legen (§ 91 
Abs. 1 Satz 4 EStG).  
 


303 Eine Festsetzung auf Anforderung des Finanzamtes unterbleibt,  
- wenn die Zulage nicht oder nicht fristgerecht beantragt worden ist und der ZfA 


insoweit keine Daten vorliegen oder  
- wenn die Frist nach § 90 Abs. 3 Satz 1 EStG bereits abgelaufen ist, die ZfA in diesem 


Fall zu Unrecht gutgeschriebene oder ausgezahlte Zulagen nicht mehr zurück-
fordern kann und daher eine Änderung ihrer Daten nicht mehr möglich ist.  


 
Die ZfA teilt dies dem Finanzamt mit. In diesem Fall hat das Finanzamt eine eigene 
Prüfkompetenz (BFH-Urteil vom 8. September 2020, BStBl II 2022 S. 157).  
 


304  Bis zum Beitragsjahr 2023 erfolgt eine Festsetzung der Zulage nur auf besonderen 
Antrag des Zulageberechtigten (§ 90 Abs. 4 EStG a. F.). 
 
c) Rückforderung von Zulagen 
 


305 Erkennt die ZfA, dass der Zulageanspruch ganz oder teilweise nicht besteht oder weggefallen 
ist, hat sie zu Unrecht gutgeschriebene oder ausgezahlte Zulagen mittels Datensatz vom 
Anbieter zurückzufordern. Hierbei gelten folgende Fristen: 
- Beitragsjahre 2018 oder älter: Es gelten die allgemeinen Fristen der AO. 
- Beitragsjahre 2019 bis 2023: Die Überprüfung des Zulageanspruchs hat bis zum Ende 


des zweiten auf die Ermittlung der Zulage folgenden Jahres und die Rückforderung bis 
zum Ablauf eines Jahres nach Kenntnis des Rückforderungsgrundes zu erfolgen.  


- Ab dem Beitragsjahr 2024: Die ZfA zahlt die Zulage erst nach erfolgter Berechnung 
und Überprüfung nach § 91 EStG aus. Aufgrund neuer, berichtigter oder 
stornierter Daten, die bis zum Ende des zweiten auf die Ermittlung der Zulage 
folgenden Jahres nachträglich der ZfA übermittelt werden, hat die ZfA eine Rück-
forderung bis zum Ablauf eines Jahres nach Kenntnis des Rückforderungsgrundes 
vorzunehmen. Hierunter fällt auch eine Mitteilung der Familienkasse nach 
§ 9 AltvDV. § 90 EStG ist insoweit lex specialis und hat Vorrang vor den 
Änderungsvorschriften der AO.  
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306 Dem Zulageberechtigten wird die Rückforderung nach § 90 Abs. 3 Satz 1 EStG i. d. F. 


vom 16. Dezember 2022 ab dem Beitragsjahr 2024 durch Bescheid nach 
§ 90 Abs. 4 Satz 1 Nr. 2 EStG i. d. F. vom 16. Dezember 2022 mitgeteilt; der Anbieter 
erlangt hiervon Kenntnis durch Datensatz. Der Anbieter führt die ihm mitgeteilten 
Rückforderungsbeträge an die ZfA ab, indem er das Vertragskonto des Zulageberechtigten 
entsprechend belastet. Ist die Geschäftsbeziehung im Hinblick auf den Altersvorsorgevertrag 
zwischen dem Zulageberechtigten und dem Anbieter beendet, beispielsweise nach Abfindung 
einer Kleinbetragsrente, fordert die ZfA die Zulage vom Anleger zurück.  


 
307 Erfolgt nach einem durchgeführten Versorgungsausgleich eine Rückforderung zu Unrecht 


gezahlter Zulagen, fordert die ZfA diese Zulagen vom Zulageberechtigten zurück, soweit 
- das Guthaben auf dem Vertrag des Zulageberechtigten zur Zahlung des Rückforderungs-


betrags nach § 90 Abs. 3 Satz 1 EStG nicht ausreicht und 
- im Rückforderungsbetrag ein Zulagebetrag enthalten ist, der in der Ehe-/Lebenspartner- 


schaftszeit ausgezahlt wurde. 
 
In diesen Fällen setzt die ZfA den Rückforderungsbetrag gem. § 90 Abs. 3a EStG, ggf. unter 
Anrechnung bereits vom Anbieter einbehaltener und abgeführter Beträge, gegenüber dem 
Zulageberechtigten fest. 


 
308 Dies gilt auch in den Fällen, in denen nach einer Inanspruchnahme eines Altersvorsorge-


Eigenheimbetrags oder während einer Darlehenstilgung bei Altersvorsorgeverträgen nach 
§ 1 Abs. 1a AltZertG eine Rückforderung zu Unrecht gezahlter Zulagen erfolgt. In diesen 
Fällen setzt die ZfA den Rückforderungsbetrag, ggf. unter Anrechnung bereits vom Anbieter 
einbehaltener und abgeführter Beträge, gem. § 90 Abs. 3a EStG gegenüber dem Zulage-
berechtigten fest, soweit das Guthaben auf dem Vertrag des Zulageberechtigten zur Zahlung 
des Rückforderungsbetrags nicht ausreicht. 
 


309 Beispiel: 
 
A hat im Jahr 2022 Altersvorsorgebeiträge i. H. v. 1.925 € auf seinen Altersvorsorgevertrag 
eingezahlt. Für die Beiträge des Jahres 2022 werden dem Vertrag am 31. Dezember 2022 38 € 
an Erträgen gutgeschrieben. Anfang des Jahres 2023 erhält er für die Altersvorsorgebeiträge 
des Jahres 2022 175 € Zulage. Das Kapital in seinem Altersvorsorgevertrag beträgt mit den in 
den Vorjahren angesparten Beträgen insgesamt 12.154 €, davon sind 12.154 € gefördert und 
0 € ungefördert. Weitere Beiträge zahlt er nicht ein. 
 
Mitte des Jahres 2023 entnimmt er 100 % des geförderten Vermögens als Altersvorsorge-
Eigenheimbetrag. Es werden 12.154 € ins Wohnförderkonto eingestellt. Die Geschäfts-
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und dem Anbieter endet. 
 
Im Herbst des Jahres 2023 stellt die ZfA fest, dass A für das Jahr 2022 keinen Zulageanspruch 
hatte. Sie teilt dem Anbieter das geänderte Ermittlungsergebnis mit und fordert die Zulage 
i. H. v. 175 € unmittelbar vom Anleger zurück. 
 
Rückwirkend zum Zeitpunkt der Entnahme betrachtet, entfallen vom Altersvorsorge-
Eigenheimbetrag (12.154 - 1.925 - 175 - 38 =) 10.016 € auf gefördertes Altersvorsorge-
vermögen. Das Wohnförderkonto wird von der ZfA nach der Übermittlung der geänderten 
Meldung zur Auszahlung des Altersvorsorge-Eigenheimbetrags auf 10.016 € korrigiert. 
 
Zu beachten ist, dass die in dem nunmehr ungeförderten Vermögen enthaltenen Erträge nach 
§ 22 Nr. 5 Satz 2 EStG zum Zeitpunkt der Entnahme zu versteuern sind. Hierzu gehören 
neben den für 2022 auf die Beiträge gutgeschriebenen Erträgen in Höhe von 38 € auch die auf 
die von der ZfA zurückgeforderte Zulage für den Zeitraum von Anfang 2023 bis zur 
Rückforderung der Zulage entfallenden Erträge. 


 
d) Festsetzungsfrist 
 


310 Die reguläre Frist für die Berechnung bzw. Festsetzung der Zulage beträgt vier Jahre 
(§ 169 Abs. 2 Satz 1 Nr. 2 AO) und beginnt mit Ablauf des Jahres, in dem sie entstanden ist, 
d. h. mit Ablauf des Beitragsjahres (§ 88 EStG i. V. m. § 170 Abs. 1 AO). 
 


311 Die Festsetzungsfrist für die Rückforderung der Zulage nach § 90 Abs. 3 EStG sowie für die 
Aufhebung, Änderung oder Berichtigung der Zulagefestsetzung nach einer Festsetzung im 
Sinne des § 90 Abs. 4 EStG beginnt nach § 170 Abs. 3 AO nicht vor Ablauf des Jahres, in 
dem der Antrag nach § 89 EStG gestellt worden ist. Ab dem Beitragsjahr 2019 richtet sich die 
zulässige Rückforderungsfrist alleine nach § 90 Abs. 3 Satz 1 EStG. 
 


312 Beispiel:  
 
Der Zulageantrag für das Beitragsjahr 2019 geht im Jahr 2021 beim Anbieter ein und wird 
von diesem im Dezember 2021 per Datenübertragung an die ZfA übermittelt. Die ZfA 
ermittelt die Zulage und überweist sie im Jahr 2022 an den Anbieter. Die ZfA kann nach 
§ 90 Abs. 3 Satz 1 EStG die Gewährung der Zulage nur bis zum Ablauf des Jahres 2024 
überprüfen und muss innerhalb eines Jahres ab Kenntnis des Rückforderungsgrundes die 
Zulage zurückfordern.  
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313 Die Festsetzungsfrist für die Berechnung der Zulage (einschließlich der Rückforderung nach 


§ 90 Abs. 3 EStG für Beitragsjahre bis einschließlich 2018) endet frühestens in dem Zeit-
punkt, in dem über den Zulageantrag unanfechtbar entschieden worden ist (§ 171 Abs. 3 AO). 
Sofern der Zulageberechtigte innerhalb der Jahresfrist keinen Antrag auf Festsetzung nach 
§ 90 Abs. 4 Satz 2 EStG gestellt hat, ist über den Zulageantrag mit Ablauf eines Jahres nach 
Erteilung der Bescheinigung nach § 92 EStG durch den Anbieter unanfechtbar entschieden. 


 
314 Korrigiert die ZfA die Berechnung der Zulage nach § 90 Abs. 3 EStG, hat die erneute 


Bescheinigung nach § 92 EStG über das korrigierte Ergebnis keine Auswirkung auf die 
Festsetzungsfrist. 
 


315 Beantragt der Zulageberechtigte die förmliche Festsetzung der Zulage (Rn. 301), tritt insoweit 
eine weitere Ablaufhemmung nach § 171 Abs. 3 AO ein.  


 
316 Ab dem Beitragsjahr 2023 gilt nach § 90 Abs. 3 Satz 6 und 7 EStG davon abweichend 


eine längere Festsetzungsfrist hinsichtlich der Rückforderung bei Kindererziehenden. 
Wenn die Kindererziehungszeiten, beispielsweise aufgrund eines Ausschlussgrundes, 
vom Träger der gesetzlichen Rentenversicherung nicht anerkannt werden, hat die ZfA 
die Zulage bis zur Vollendung des fünften Lebensjahres des maßgebenden Kindes 
zurückzufordern. Es ist das Lebensalter des Kindes maßgebend, das für die Anerken-
nung der Förderberechtigung nach § 10a Abs. 1a EStG maßgebend war. Hat ein 
Zulageberechtigter Kindererziehungszeiten innerhalb der in § 10a Abs. 1a EStG 
genannten Frist beantragt, der zuständige Träger der gesetzlichen Rentenversicherung 
aber nicht innerhalb der Ausschlussfrist darüber abschließend beschieden, verlängert 
sich die Ausschlussfrist um drei Monate nach Kenntniserlangung der ZfA vom Erlass 
des Bescheides. 


 
e) Bescheinigungs- und Informationspflichten des Anbieters 
 


317 Hat der Anleger im abgelaufenen Beitragsjahr Altersvorsorgebeiträge auf den Vertrag einge-
zahlt oder wurde der Anbieter von der ZfA über die Ermittlungsergebnisse im abgelaufenen 
Beitragsjahr oder über den Stand des Wohnförderkontos informiert oder hat sich im abgelau-
fenen Beitragsjahr der Stand des Altersvorsorgevermögens oder der Stand des Wohnförder-
kontos geändert, ist der Anbieter verpflichtet, dem Anleger bis zum Ablauf des auf das 
Beitragsjahr folgenden Jahres eine Bescheinigung nach § 92 EStG auszustellen. Dies gilt auch 
nach einer vollständigen schädlichen Verwendung (§ 93 Abs. 1 EStG), nach Eintritt der 
Voraussetzungen des § 95 EStG, nach Abfindung einer Kleinbetragsrente nach § 93 
Abs. 3 EStG, nach einer Übertragung von gefördertem Altersvorsorgevermögen nach § 93 
Abs. 1a EStG und in der Auszahlungsphase. Sofern sich allein der Stand des Altersvorsorge-
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Anbieter keine Bescheinigung nach § 92 EStG ausstellen. Die Übertragung nach § 93 
Abs. 1a EStG stellt bei der ausgleichsberechtigten Person keine zu bescheinigende Einzah-
lung von Altersvorsorgebeiträgen dar. Wie bei der ausgleichspflichtigen Person ist ein 
geänderter Stand des Altersvorsorgevermögens zu bescheinigen. 


 
318 Bei der Ermittlung des Stands des Altersvorsorgevermögens ist auch der Wert des in eine 


aufschiebend bedingte bzw. sofort beginnende Rentenversicherung investierten Kapitals mit 
in die Bescheinigung aufzunehmen. Bezogen auf den Teil des Altersvorsorgevermögens, der 
in eine aufschiebende oder sofort beginnende Rentenversicherung investiert worden ist, ist 
das von der Versicherung jährlich neu errechnete Deckungskapital der Rentenversicherung 
mit einzubeziehen. 
 


319 Soweit kein Fall des § 92 Satz 2 EStG vorliegt, besteht die jährliche Bescheinigungspflicht 
nach § 92 EStG (Rn. 317) für den Anbieter auch dann, wenn die Geschäftsbeziehung 
zwischen dem Anbieter und dem Zulageberechtigten im Hinblick auf den jeweiligen Alters-
vorsorgevertrag wegen vollständiger Kapitalentnahme oder nach vollständiger Darlehens-
tilgung beendet wurde. Soweit sich jedoch diese Bescheinigungspflicht allein aus der Mit-
teilung der ZfA zum Stand des Wohnförderkontos ergibt (vgl. Rn. 169), bedarf es keiner 
jährlichen Bescheinigung, wenn der Anbieter dem Zulageberechtigten in einer Bescheinigung 
nach § 92 EStG Folgendes mitgeteilt hat: „Das Wohnförderkonto erhöht sich bis zum Beginn 
der Auszahlungsphase jährlich um zwei Prozent, solange Sie keine Zahlungen zur Minderung 
des Wohnförderkontos leisten.“ 


 
320 Die jährliche Information nach dem AltZertG hat zu erfolgen, solange der Vertrag besteht, 


d. h. auch in der Auszahlungsphase. Auch wenn das gebildete Kapital oder ein Teil davon für 
eine sofort beginnende oder für eine aufgeschobene Rente (Teilkapitalverrentung ab dem 
vollendeten 85. Lebensjahr) an ein Versicherungsunternehmen übertragen worden ist, besteht 
die Informationspflicht des Anbieters wegen der Einheitlichkeit des Vertrags fort. Er muss 
sich in diesem Fall die Daten, die er für die Erfüllung seiner Informationspflichten benötigt, 
von dem Versicherungsunternehmen mitteilen lassen. 


 
3. Datenabgleich 
 


321  Ergibt die Prüfung der ZfA nach § 91 Abs. 1 EStG eine Abweichung von dem in der Steuer-
festsetzung berücksichtigten Sonderausgabenabzug nach § 10a EStG, teilt die ZfA dies dem 
Finanzamt mit. Der Einkommensteuerbescheid oder die gesonderte Feststellung (§ 10a Abs. 4 
Satz 1 EStG) sind daraufhin insoweit nach § 91 Abs. 1 Satz 3 Halbsatz 2 EStG (bis Beitrags-
jahr 2023: § 91 Abs. 1 Satz 4 Halbsatz 2 EStG) zu ändern, sofern diese Mitteilung 
materiell-rechtlich nicht fehlerhaft ist. Die Mitteilung stellt keinen Grundlagenbescheid dar 
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§ 90 Abs. 4 EStG von der ZfA unanfechtbar festgesetzt worden, sind ab dem Beitrags-
jahr 2024 die gesondert festgesetzten Besteuerungsgrundlagen für das Finanzamt 
bindend und ungeprüft vom Finanzamt der gesonderten Feststellung nach § 10a 
Abs. 4 EStG zu Grunde zu legen (§ 91 Abs. 1 Satz 4 EStG). 
 
B. Besonderheiten beim Versorgungsausgleich 
 
I. Allgemeines 


 
1. Gesetzliche Regelung des Versorgungsausgleichs  


 
322 Mit der am 1. September 2009 in Kraft getretenen Strukturreform des Versorgungsausgleichs 


wurden die Vorschriften zum Versorgungsausgleich grundlegend geändert. Seitdem gilt nach 
dem Versorgungsausgleichsgesetz (VersAusglG) für alle ausgleichsreifen Anrechte auf eine 
Versorgung wegen Alters oder Invalidität der Grundsatz der internen Teilung. Bis dahin 
wurden alle von den Ehegatten/Lebenspartnern während der Ehe/Lebenspartnerschaftszeit 
erworbenen Anrechte auf eine Versorgung wegen Alters und Invalidität bewertet und nach 
Saldierung im Wege eines Einmalausgleichs ausgeglichen, vorrangig über die gesetzliche 
Rentenversicherung. 


 
323 Das VersAusglG sieht den Grundsatz der internen Teilung auch für alle Systeme der 


betrieblichen Altersversorgung und privaten Altersvorsorge vor. Mit Durchführung des 
Versorgungsausgleichs werden die von den Ehegatten/Lebenspartnern in der Ehezeit/wäh-
rend der Lebenspartnerschaftszeit in den unterschiedlichen Altersversorgungssystemen 
erworbenen Anrechte innerhalb des jeweiligen Systems geteilt und für den ausgleichs-
berechtigten Ehegatten/Lebenspartner eigenständige Versorgungsanrechte geschaffen, die 
unabhängig von den Versorgungsanrechten des ausgleichspflichtigen Ehegatten/Lebenspart-
ners im jeweiligen System gesondert weitergeführt werden. 


 
324 Zu einem Ausgleich über ein anderes Versorgungssystem (externe Teilung) kommt es nur 


noch in den in den §§ 14 bis 17 VersAusglG geregelten Ausnahmefällen. Bei einer externen 
Teilung hat die ausgleichsberechtigte Person ein Wahlrecht bezüglich der Zielversorgung.  
Sie kann also wählen, in welches Versorgungssystem der Ausgleichswert transferiert werden 
soll (ggf. Aufstockung eines bestehenden Anrechts, ggf. Neubegründung eines Anrechts). 
Dabei darf die Zahlung des Kapitalbetrags an die gewählte Zielversorgung nicht zu nach-
teiligen steuerlichen Folgen bei der ausgleichspflichtigen Person führen, es sei denn, sie 
stimmt der Wahl der Zielversorgung zu. 
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325 Die gesetzliche Rentenversicherung ist Auffang-Zielversorgung, wenn die ausgleichs-


berechtigte Person ihr Wahlrecht nicht ausübt und es sich nicht um eine betriebliche 
Altersversorgung handelt. Bei einer betrieblichen Altersversorgung wird bei fehlender 
Ausübung des Wahlrechts ein Anspruch in der Versorgungsausgleichskasse begründet. 


 
326 Verbunden ist die externe Teilung mit der Leistung eines Kapitalbetrags in Höhe des 


Ausgleichswerts, der vom Versorgungsträger der ausgleichspflichtigen Person an den 
Versorgungsträger der ausgleichsberechtigten Person gezahlt wird. (Ausnahme: Externe 
Teilung von Versorgungen aus einem öffentlich-rechtlichen Dienst- oder Amtsverhältnis nach 
§ 16 VersAusglG, solange der Versorgungsträger - anders als bei der Bundesbeamtenversor-
gung - noch keine interne Teilung vorsieht: Hier findet wie nach dem bisherigen Quasi-
Splitting zwischen der gesetzlichen Rentenversicherung und dem Träger der Beamtenversor-
gung ein Erstattungsverfahren im Leistungsfall statt.) 


 
327 Ist ein Anrecht zum Zeitpunkt des Versorgungsausgleichs nicht ausgleichsreif 


(§ 19 VersAusglG), z. B. ein Anrecht bei einem ausländischen, zwischenstaatlichen oder 
überstaatlichen Versorgungsträger oder ein Anrecht im Sinne des BetrAVG, das noch 
verfallbar ist, findet insoweit ein Wertausgleich bei der Scheidung nicht statt. In diesem Fall 
bestehen aber Ausgleichsansprüche nach der Scheidung (§§ 20 ff. VersAusglG, sog. Schuld-
rechtlicher Versorgungsausgleich). Zur steuerlichen Behandlung der Ausgleichsansprüche 
nach der Scheidung vgl. BMF-Schreiben vom 21. März 2023 (BStBl I S. 611). 


 
328 Nach § 20 LPartG findet, wenn eine Lebenspartnerschaft aufgehoben wird, in entsprechender 


Anwendung des VersAusglG ein Ausgleich von im In- oder Ausland bestehenden Anrechten 
(§ 2 Abs. 1 VersAusglG) statt, soweit sie in der Lebenspartnerschaftszeit begründet oder 
aufrechterhalten worden sind. Schließen die Lebenspartner in einem Lebenspartnerschafts-
vertrag (§ 7 LPartG) Vereinbarungen über den Versorgungsausgleich, so sind die §§ 6 bis 
8 VersAusglG entsprechend anzuwenden. Die Ausführungen zum VersAusglG gelten dem-
entsprechend auch in diesen Fällen. An die Stelle der Ehezeit nach § 3 Abs. 1 VersAusglG 
tritt insoweit die Lebenspartnerschaftszeit (§ 20 Abs. 2 LPartG). Ergibt sich nach dem 
durchgeführten Versorgungsausgleich ein Härtefall, können die Folgen des Versorgungsaus-
gleichs unter bestimmten Voraussetzungen durch eine Anpassung nach Rechtskraft (§§ 32 bis 
38 VersAusglG) abgemildert oder beseitigt werden. 


 
329 Von den nachfolgenden Ausführungen unberührt bleiben steuerliche Auswirkungen, die sich 


in Zusammenhang mit Pensionszusagen ergeben, die durch Körperschaften an ihre Gesell-
schafter erteilt wurden und die ganz oder teilweise gesellschaftsrechtlich veranlasst sind. 
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330 Bei der steuerlichen Beurteilung des Versorgungsausgleichs ist zwischen dem Zeitpunkt der 


Teilung eines Anrechts im Versorgungsausgleich durch gerichtliche Entscheidung und dem 
späteren Zufluss der Leistungen aus den unterschiedlichen Versorgungssystemen zu 
unterscheiden. 


 
331 Bei der internen Teilung wird die Übertragung der Anrechte auf die ausgleichsberechtigte 


Person zum Zeitpunkt des Versorgungsausgleichs für beide Ehegatten/Lebenspartner nach 
§ 3 Nr. 55a EStG steuerfrei gestellt, weil auch bei den im Rahmen eines Versorgungsaus-
gleichs übertragenen Anrechten auf eine Alters- und Invaliditätsversorgung das Prinzip der 
nachgelagerten Besteuerung eingehalten wird. Die Besteuerung erfolgt erst während der 
Auszahlungsphase. Die später zufließenden Leistungen gehören dabei bei beiden 
Ehegatten/Lebenspartnern zur gleichen Einkunftsart, da die Versorgungsanrechte innerhalb 
des jeweiligen Systems geteilt wurden. Ein Wechsel des Versorgungssystems und ein damit 
möglicherweise verbundener Wechsel der Besteuerung weg von der nachgelagerten 
Besteuerung haben nicht stattgefunden. Lediglich die individuellen Merkmale für die 
Besteuerung sind bei jedem Ehegatten/Lebenspartner gesondert zu ermitteln. 


 
332 Bei einer externen Teilung kann dagegen die Übertragung der Anrechte zu einer Besteuerung 


führen, da sie mit einem Wechsel des Versorgungsträgers und damit regelmäßig mit einem 
Wechsel des Versorgungssystems verbunden ist. § 3 Nr. 55b Satz 1 EStG stellt deshalb die 
Leistung des Ausgleichswerts in den Fällen der externen Teilung für beide Ehegatten/ 
Lebenspartner steuerfrei, soweit das Prinzip der nachgelagerten Besteuerung insgesamt 
eingehalten wird. Soweit die späteren Leistungen bei der ausgleichsberechtigten Person 
jedoch nicht der nachgelagerten Besteuerung unterliegen werden (z. B. Besteuerung nach 
§ 20 Abs. 1 Nr. 6 EStG oder nach § 22 Nr. 1 Satz 3 Buchstabe a Doppelbuchstabe bb EStG 
mit dem Ertragsanteil), greift die Steuerbefreiung gem. § 3 Nr. 55b Satz 2 EStG nicht, und die 
Leistung des Ausgleichswerts ist bereits im Zeitpunkt der Übertragung beim ausgleichspflich-
tigen Ehegatten/Lebenspartner zu besteuern. Die Besteuerung der später zufließenden 
Leistungen erfolgt bei jedem Ehegatten/Lebenspartner unabhängig davon, zu welchen 
Einkünften die Leistungen beim jeweils anderen Ehegatten/Lebenspartner führen, und 
richtet sich danach, aus welchem Versorgungssystem sie jeweils geleistet werden. 
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1. Steuerfreiheit nach § 3 Nr. 55a EStG 
 


333 § 3 Nr. 55a EStG stellt klar, dass die aufgrund einer internen Teilung durchgeführte Über-
tragung von Anrechten steuerfrei ist; dies gilt sowohl für die ausgleichspflichtige als auch für 
die ausgleichsberechtigte Person. 


 
2. Besteuerung 


 
334 Die Leistungen aus den übertragenen Anrechten gehören bei der ausgleichsberechtigten 


Person zu den Einkünften, zu denen die Leistungen bei der ausgleichspflichtigen Person 
gehören würden, wenn die interne Teilung nicht stattgefunden hätte. Die (späteren) Versor-
gungsleistungen sind daher (weiterhin) Einkünfte aus nichtselbständiger Arbeit (§ 19 EStG), 
aus Kapitalvermögen (§ 20 EStG) oder sonstige Einkünfte (§ 22 EStG). Ausgleichspflichtige 
Person und ausgleichsberechtigte Person versteuern beide die ihnen jeweils zufließenden 
Leistungen. Liegen Einkünfte aus nichtselbständiger Arbeit vor, gilt Rn. 147 des  
BMF-Schreibens vom 12. August 2021 (BStBl I S. 1050) unter Berücksichtigung der 
Änderungen durch das BMF-Schreiben vom 18. März 2022 (BStBl I S. 333) auch für die 
ausgleichberechtigte Person. 


 
335 Für die Ermittlung des Versorgungsfreibetrags und des Zuschlags zum Versorgungsfreibetrag 


nach § 19 Abs. 2 EStG, des Besteuerungsanteils nach § 22 Nr. 1 Satz 3 Buchstabe a 
Doppelbuchstabe aa EStG sowie des Ertragsanteils nach § 22 Nr. 1 Satz 3 Buchstabe a 
Doppelbuchstabe bb EStG bei der ausgleichsberechtigten Person ist auf deren Versorgungs-
beginn, deren Rentenbeginn bzw. deren Lebensalter abzustellen. Die Art einer Versorgungs-
zusage (Alt-/Neuzusage) bei der ausgleichsberechtigten Person entspricht in der Regel der 
Art der Versorgungszusage der ausgleichspflichtigen Person. Dies gilt auch bei einer Ände-
rung des Leistungsspektrums nach § 11 Abs. 1 Nr. 3 VersAusglG. Bei einer Hinterbliebenen-
versorgung zugunsten von Kindern ändert sich die bisher maßgebende Altersgrenze (Rn. 4 
des BMF-Schreibens vom 12. August 2021, BStBl I S. 1050) nicht. Die Aufstockung eines 
zugesagten Sterbegeldes (vgl. Rn. 5 des BMF-Schreibens vom 12. August 2021, BStBl I 
S. 1050) ist möglich. Sofern die Leistungen bei der ausgleichsberechtigten Person nach 
§ 22 Nr. 5 EStG zu besteuern sind, ist für die Besteuerung auf die der ausgleichspflichtigen 
Person gewährte Förderung abzustellen, soweit diese auf die übertragene Anwartschaft 
entfällt (vgl. Rn. 131). 


 
336 Wird das Anrecht aus einem Altersvorsorgevertrag oder einem Direktversicherungsvertrag 


intern geteilt und somit ein eigenes Anrecht der ausgleichsberechtigten Person begründet, gilt 
der Altersvorsorge- oder Direktversicherungsvertrag der ausgleichsberechtigten Person 
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Person (§ 52 Abs. 28 Satz 9 EStG). Dies gilt entsprechend, wenn die Leistungen bei der 
ausgleichsberechtigten Person nach § 22 Nr. 5 Satz 2 Buchstabe c i. V. m. § 20 Abs. 1 
Nr. 6 EStG zu besteuern sind. 


 
III. Externe Teilung (§ 14 VersAusglG) 
 
1. Steuerfreiheit nach § 3 Nr. 55b EStG 
 


337 Nach § 3 Nr. 55b Satz 1 EStG ist der aufgrund einer externen Teilung an den Träger der 
Zielversorgung geleistete Ausgleichswert in der Regel steuerfrei, soweit die späteren 
Leistungen aus den dort begründeten Anrechten zu steuerpflichtigen Einkünften bei der 
ausgleichsberechtigten Person führen würden. Soweit die Übertragung von Anrechten im 
Rahmen des Versorgungsausgleichs zu keinen Einkünften im Sinne des EStG führt, bedarf es 
keiner Steuerfreistellung nach § 3 Nr. 55b EStG. Die Steuerfreiheit nach § 3 Nr. 55b 
Satz 1 EStG greift gem. § 3 Nr. 55b Satz 2 EStG nicht, soweit Leistungen, die auf dem 
begründeten Anrecht beruhen, bei der ausgleichsberechtigten Person zu Einkünften nach 
§ 20 Abs. 1 Nr. 6 EStG oder § 22 Nr. 1 Satz 3 Buchstabe a Doppelbuchstabe bb EStG führen 
würden. 
 


338 Wird bei der externen Teilung einer betrieblichen Altersversorgung für die ausgleichsberech-
tigte Person ein Anrecht in einer betrieblichen Altersversorgung begründet, richtet sich die 
Art der Versorgungszusage (Alt-/Neuzusage) bei der ausgleichsberechtigten Person in der 
Regel nach der Art der Versorgungszusage der ausgleichspflichtigen Person. Dies gilt auch 
bei einer Änderung des Leistungsspektrums nach § 11 Abs. 1 Satz 2 Nr. 3 VersAusglG.  
Bei einer Hinterbliebenenversorgung zugunsten von Kindern ändert sich die bisher maßge-
bende Altersgrenze (Rn. 4 des BMF-Schreibens vom 12. August 2021, BStBl I S. 1050) 
nicht. Die Aufstockung eines zugesagten Sterbegeldes (vgl. Rn. 5 des BMF-Schreibens vom 
12. August 2021, BStBl I S. 1050) ist möglich. Wird im Rahmen der externen Teilung eine 
bestehende Versorgungszusage der ausgleichsberechtigten Person aufgestockt, richtet sich die 
Art der Versorgungszusage nach Rn. 85 des BMF-Schreibens vom 12. August 2021, BStBl I 
S. 1050 unter Berücksichtigung der Änderungen durch das BMF-Schreiben vom 
18. März 2022 (BStBl I S. 333). 


 
2. Besteuerung bei der ausgleichsberechtigten Person 


 
339 Für die Besteuerung bei der ausgleichsberechtigten Person ist unerheblich, zu welchen 


Einkünften die Leistungen aus dem übertragenen Anrecht bei der ausgleichspflichtigen 
Person geführt hätten, da mit der externen Teilung ein neues Anrecht begründet wird. Bei der 
ausgleichsberechtigten Person unterliegen Leistungen aus Altersvorsorgeverträgen, 
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Satz 1 EStG steuerfrei geleisteten Ausgleichswert beruhen, insoweit in vollem Umfang der 
nachgelagerten Besteuerung nach § 22 Nr. 5 Satz 1 EStG. 


 
3. Beispiele 


 
340 Beispiel 1: 
 


Im Rahmen einer externen Teilung zahlt das Versicherungsunternehmen X, bei dem der 
Arbeitnehmerehegatte A eine betriebliche Altersversorgung über eine Direktversicherung 
(Kapitalversicherung mit Sparanteil) aufgebaut hat, den vom Familiengericht festgesetzten 
Ausgleichswert an das Versicherungsunternehmen Y zugunsten von Ehegatte B in einen 
zertifizierten Altersvorsorgevertrag in Form einer Rentenversicherung. Die Beiträge an das 
Versicherungsunternehmen X wurden in der Vergangenheit ausschließlich pauschal besteuert 
(§ 40b Abs. 1 und 2 EStG in der am 31. Dezember 2004 geltenden Fassung i. V. m. § 52 
Abs. 40 EStG). 
 
Der Ausgleichswert führt nicht zu steuerbaren Einkünften, da kein Erlebensfall oder Rück-
kauf vorliegt (§ 22 Nr. 5 Satz 2 Buchstabe b i. V. m. § 20 Abs. 1 Nr. 6 EStG). Der Steuer-
befreiung nach § 3 Nr. 55b EStG bedarf es daher nicht. Die spätere durch die externe Teilung 
gekürzte Kapitalleistung unterliegt bei A der Besteuerung nach § 22 Nr. 5 Satz 2 Buchstabe b 
i. V. m. § 20 Abs. 1 Nr. 6 EStG (ggf. steuerfrei, wenn die Direktversicherung vor dem 
1. Januar 2005 abgeschlossen wurde, § 52 Abs. 28 Satz 5 EStG i. V. m. § 20 Abs. 1 Nr. 6 
Satz 2 EStG a. F.). Die Leistungen aus dem zertifizierten Altersvorsorgevertrag, die auf dem 
eingezahlten Ausgleichswert beruhen, unterliegen bei B der Besteuerung nach § 22 Nr. 5 
Satz 2 EStG (vgl. Rn. 145 bis 150). 
 


341 Beispiel 2: 
 
Im Rahmen einer externen Teilung zahlt ein Versicherungsunternehmen X, bei dem der 
Arbeitnehmerehegatte A eine betriebliche Altersversorgung über eine Direktversicherung 
(Rentenversicherung) aufgebaut hat, einen Ausgleichswert an das Versicherungsunter-
nehmen Y zugunsten von Ehegatte B in einen zertifizierten Altersvorsorgevertrag. Die 
Beiträge an das Versicherungsunternehmen X waren steuerfrei (§ 3 Nr. 63 EStG). 
 
Der Ausgleichswert ist steuerfrei nach § 3 Nr. 55b EStG. Die spätere geminderte Leistung 
unterliegt bei A der Besteuerung nach § 22 Nr. 5 Satz 1 EStG. Die Leistung bei B unterliegt - 
soweit diese auf dem eingezahlten Ausgleichswert beruht - ebenfalls der Besteuerung nach 
§ 22 Nr. 5 Satz 1 EStG (vgl. Rn. 139 ff.). 
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342 Beispiel 3: 
 


Im Rahmen einer externen Teilung zahlt der Arbeitgeber des Arbeitnehmerehegatten A mit 
dessen Zustimmung (§§ 14 Abs. 4 i. V. m. 15 Abs. 3 VersAusglG) den hälftigen Kapitalwert 
aus einer Direktzusage in einen privaten Rentenversicherungsvertrag ohne Kapitalwahlrecht 
des Ehegatten B ein. 
 
Der Ausgleichswert ist steuerpflichtig, da die späteren Leistungen aus dem Renten-
versicherungsvertrag zu lediglich mit dem Ertragsanteil steuerpflichtigen Einkünften beim 
Ehegatten B führen (§ 3 Nr. 55b Satz 2 EStG). Beim Ausgleichswert handelt es sich um 
steuerpflichtigen - ggf. nach der Fünftelregelung ermäßigt zu besteuernden - Arbeitslohn des 
Arbeitnehmerehegatten A. 


 
4. Verfahren 
 


343 Der Versorgungsträger der ausgleichspflichtigen Person hat den Versorgungsträger der 
ausgleichsberechtigten Person über die für die Besteuerung der Leistungen erforderlichen 
Grundlagen zu informieren. Andere Mitteilungs-, Informations- und Aufzeichnungspflichten 
bleiben hiervon unberührt. 
 
IV. Steuerunschädliche Übertragung im Sinne des § 93 Abs. 1a EStG 
 


344 Eine steuerunschädliche Übertragung im Sinne des § 93 Abs. 1a Satz 1 EStG liegt vor, wenn 
aufgrund einer Entscheidung des Familiengerichts im Wege der internen Teilung nach 
§ 10 VersAusglG oder externen Teilung nach § 14 VersAusglG während der Ehezeit 
(§ 3 Abs. 1 VersAusglG) gebildetes gefördertes Altersvorsorgevermögen auf einen zerti-
fizierten Altersvorsorgevertrag oder in eine nach § 82 Abs. 2 EStG begünstigte betriebliche 
Altersversorgung (einschließlich der Versorgungsausgleichskasse) übertragen wird. Dies ist 
bei der internen Teilung immer der Fall. Es ist unerheblich, ob die ausgleichsberechtigte 
Person selbst zulageberechtigt ist. Werden die bei einer internen Teilung entstehenden Kosten 
mit dem Altersvorsorgevermögen verrechnet (§ 13 VersAusglG), liegt insoweit keine schäd-
liche Verwendung vor. Im Fall der Verrechnung reduziert sich die Beitragserhaltungszusage 
(§ 1 Abs. 1 Satz 1 Nr. 3 AltZertG) des Anbieters entsprechend dem Verhältnis von Verrech-
nungsbetrag zu dem unmittelbar vor der Verrechnung vorhandenen Altersvorsorgekapital. 


 
345 Die Übertragung aufgrund einer internen Teilung nach § 10 VersAusglG oder einer externen 


Teilung nach § 14 VersAusglG auf einen Altersvorsorgevertrag oder eine nach § 82 
Abs. 2 EStG begünstigte betriebliche Altersversorgung (einschließlich Versorgungsaus-
gleichskasse) der ausgleichsberechtigten Person führt nicht zu steuerpflichtigen Einnahmen. 
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346 Beruht das auf die Ehezeit entfallende, aufzuteilende Altersvorsorgevermögen auf geförderten 


und ungeförderten Beiträgen, ist das zu übertragende Altersvorsorgevermögen entsprechend 
dem Verhältnis der hierin enthaltenen geförderten und ungeförderten Beiträge aufzuteilen und 
anteilig zu übertragen. 


 
347 Wird aufgrund einer internen Teilung nach § 10 VersAusglG oder einer externen Teilung 


nach § 14 VersAusglG ausschließlich ungefördertes Altersvorsorgevermögen übertragen, 
stellt dies eine mit einer Übertragung im Sinne des § 93 Abs. 1a EStG vergleichbare Über-
tragung dar. Insoweit gelten die Rn. 349 und 350 entsprechend. Die in § 93 Abs. 1a EStG 
geregelten Rechtsfolgen und Mitteilungsgründe treten aber nicht ein. 


 
348 Erfolgt jedoch in dem Fall nachträglich eine steuerliche Förderung von Altersvorsorge-


beiträgen für ein in der Ehezeit liegendes Beitragsjahr, liegt rückwirkend betrachtet eine 
Übertragung im Sinne des § 93 Abs. 1a Satz 1 EStG vor, die auch die damit verbundenen 
weiteren Rechts- und Verfahrensfolgen auslöst. Hinsichtlich der Ermittlung und Auszahlung 
der nachträglich gewährten Zulage und der Zuordnung der Steuerverstrickung wird auf 
Rn. 356 verwiesen. 


 
349 Im Fall der Übertragung im Sinne des § 93 Abs. 1a Satz 1 EStG erfolgt die Mitteilung über 


die Durchführung der Kapitalübertragung nach dem Verfahren gem. § 11 AltvDV. Bei der 
internen Teilung entfällt der Datenaustausch zwischen den Anbietern nach § 11 Abs. 1 bis 
3 AltvDV. Der Anbieter der ausgleichspflichtigen Person teilt der ZfA in seiner Meldung zur 
Kapitalübertragung (§ 11 Abs. 3 AltvDV) neben dem Prozentsatz des geförderten Alters-
vorsorgekapitals, das übertragen wird, auch die vom Familiengericht angegebene Ehezeit im 
Sinne des § 3 Abs. 1 VersAusglG mit. 


 
350 Zu den Daten, die im Rahmen des Verfahrens gem. § 11 AltvDV der ZfA mitzuteilen sind, 


zählen auch die Daten, die von der ZfA benötigt werden, um die gemeldete ausgleichs-
berechtigte Person eindeutig zu identifizieren und ggf. für diese eine Zulagenummer zu 
vergeben bzw. ein Zulagekonto anlegen zu können. Aus dem Tatbestand, dass die ausgleichs-
berechtigte Person die Übertragung in eine förderbare Zielversorgung gewählt hat, für die die 
Verfahrensgrundsätze des Abschnitts XI EStG gelten, leitet sich neben der Antragsfiktion für 
die Vergabe einer Zulagenummer auch die Berechtigung des Anbieters zur Erhebung der 
hierfür notwendigen Daten her. 


 
351 Erfolgt die interne Teilung und damit verbunden die Übertragung eines Anrechts im Bereich 


der betrieblichen Altersversorgung, erlangt die ausgleichsberechtigte Person die versorgungs-
rechtliche Stellung eines ausgeschiedenen Arbeitnehmers im Sinne des BetrAVG 
(§ 12 VersAusglG). Damit erlangt sie bei einem Pensionsfonds, einer Pensionskasse oder 
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eigenen Beiträgen, die nach § 82 Abs. 2 Satz 1 Buchstabe b EStG zu den Altersvorsorge-
beiträgen gehören können, wenn ein Fortsetzungsrecht bei der ausgleichspflichtigen Person 
für die Versorgung bestanden hätte. Rn. 71 ff. des BMF-Schreibens vom 12. August 2021 
(BStBl I S. 1050) gelten entsprechend. 


 
352 Die ZfA teilt der ausgleichspflichtigen Person nach § 93 Abs. 1a Satz 3 EStG den Umfang 


der auf die Ehezeit entfallenden steuerlichen Förderung nach § 10a/Abschnitt XI EStG mit. 
Diese Mitteilung beinhaltet die beitragsjahrbezogene Auflistung der ermittelten Zulagen 
sowie die nach § 10a Abs. 4 EStG gesondert festgestellten Beträge, soweit der ZfA diese 
bekannt sind, für die innerhalb der Ehezeit liegenden Beitragsjahre. Für die Beitragsjahre, in 
die der Beginn oder das Ende der Ehezeit fällt, wird die Förderung monatsweise zugeordnet, 
indem jeweils ein Zwölftel der für das betreffende Beitragsjahr gewährten Förderung den zu 
der Ehezeit zählenden Monaten zugerechnet wird. Die monatsweise Zuordnung erfolgt 
unabhängig davon, ob die für diese Beitragsjahre gezahlten Beiträge vor, nach oder während 
der Ehezeit auf den Altersvorsorgevertrag eingezahlt wurden. Die Mitteilung der Höhe der für 
den Vertrag insgesamt gewährten Förderung ist kein Verwaltungsakt. 
 


353 Soweit das während der Ehezeit gebildete geförderte Altersvorsorgevermögen im Rahmen des 
§ 93 Abs. 1a Satz 1 EStG übertragen wird, geht die steuerliche Förderung mit allen Rechten 
und Pflichten auf die ausgleichsberechtigte Person über. Dies hat zur Folge, dass im Fall einer 
schädlichen Verwendung des geförderten Altersvorsorgevermögens derjenige Ehegatte/ 
Lebenspartner die Förderung zurückzahlen muss, der über das ihm zugerechnete geförderte 
Altersvorsorgevermögen schädlich verfügt. Leistungen aus dem geförderten Altersvorsorge-
vermögen sind beim Leistungsempfänger nachgelagert zu besteuern. Die Feststellung der 
geänderten Zuordnung der steuerlichen Förderung erfolgt beitragsjahrbezogen durch die ZfA. 
Sie erteilt sowohl der ausgleichspflichtigen als auch der ausgleichsberechtigten Person einen 
Feststellungsbescheid nach § 93 Abs. 1a Satz 5 EStG über die Zuordnung der nach 
§ 10a Abs. 4 EStG gesondert festgestellten Beträge sowie der ermittelten Zulagen. Einwände 
gegen diese Bescheide können nur erhoben werden, soweit sie sich gegen die geänderte 
Zuordnung der steuerlichen Förderung richten. Nach Eintritt der Unanfechtbarkeit dieser 
Feststellungsbescheide werden auch die Anbieter durch einen Datensatz nach § 90 Abs. 2 
Satz 6 EStG von der ZfA über die geänderte Zuordnung informiert. 


 
354 Die ZfA kann die Mitteilung über den Umfang der auf die Ehezeit entfallenden steuerlichen 


Förderung (vgl. Rn. 352) und den Feststellungsbescheid über die geänderte Zuordnung der 
steuerlichen Förderung (vgl. Rn. 353) an die ausgleichspflichtige Person in einem Schreiben 
zusammenfassen, sofern deutlich wird, dass ein Einspruch nur zulässig ist, soweit er sich 
gegen die Zuordnung der steuerlichen Förderung richtet. 
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355 Bei der Übertragung im Sinne des § 93 Abs. 1a EStG ist das übertragene Altersvorsorge-


vermögen zunächst als Kapitalbetrag ohne steuerliche Zuordnung zu behandeln. Bei Eingang 
der Mitteilung der ZfA über die geänderte Zuordnung für die Ehezeit hat der Anbieter diese 
Zuordnung in die steuerliche Bestandsführung zu übernehmen. In der Zeit von der Übertra-
gung des Altersvorsorgevermögens bis zur Mitteilung der ZfA über die steuerliche Neu-
zuordnung der Förderung sind Auszahlungen aus dem Vertrag nur insoweit zulässig, als für 
ggf. zurückzuzahlende Förderungen noch ausreichend Kapital zur Verfügung steht. 


 
356 Stellt die ausgleichspflichtige Person nach der Übertragung im Sinne des § 93 Abs. 1a 


Satz 1 EStG einen Antrag auf Zulage für ein Beitragsjahr in der Ehezeit, sind bei der Er-
mittlung des Zulageanspruchs die gesamten von der ausgleichspflichtigen Person gezahlten 
Altersvorsorgebeiträge des Beitragsjahres - also auch der übertragene Teil der Altersvorsorge-
beiträge - zugrunde zu legen. Die Zulage wird vollständig dem Vertrag der ausgleichs-
pflichtigen Person gutgeschrieben. Die Zuordnung der Steuerverstrickung auf die ausgleichs-
pflichtige und die ausgleichsberechtigte Person erfolgt, als wenn die Zulage bereits vor der 
Übertragung dem Vertrag gutgeschrieben worden wäre. 


 
357 Werden nach Erteilung der Mitteilung über den Umfang der auf die Ehezeit entfallenden 


steuerlichen Förderung und der Feststellungsbescheide über die geänderte Zuordnung der 
steuerlichen Förderung für die Ehezeit Ermittlungsergebnisse getroffen, aufgehoben oder 
geändert, so hat die ZfA eine geänderte Mitteilung über den Umfang der auf die Ehezeit 
entfallenden steuerlichen Förderung zu erteilen und die Feststellungsbescheide über die 
geänderte Zuordnung der steuerlichen Förderung nach § 175 Abs. 1 Satz 1 Nr. 2 AO zu 
ändern. Dies gilt auch, wenn die ZfA nachträglich eine Mitteilung des Finanzamtes über 
gesondert festgestellte Beträge nach § 10a Abs. 4 EStG für Veranlagungszeiträume in der 
Ehezeit erhält. Nach Eintritt der Unanfechtbarkeit dieser geänderten Feststellungsbescheide 
werden auch die Anbieter durch einen Datensatz nach § 90 Abs. 2 Satz 6 EStG von der ZfA 
über die geänderte Zuordnung informiert. 
 
V. Leistungen an die ausgleichsberechtigte Person als Arbeitslohn 
 


358 Nach § 19 Abs. 1 Satz 1 Nr. 2 EStG sind Leistungen, die die ausgleichsberechtigte Person 
aufgrund der internen oder externen Teilung später aus einer Direktzusage oder von einer 
Unterstützungskasse erhält, Einkünfte aus nichtselbständiger Arbeit; Rn. 147 des  
BMF-Schreibens vom 12. August 2021 (BStBl I S. 1050) unter Berücksichtigung der 
Änderungen durch das BMF-Schreiben vom 18. März 2022 (BStBl I S. 333) gilt 
entsprechend. Sie unterliegen der Lohnsteuererhebung nach den allgemeinen Regelungen.  
Bei der ausgleichspflichtigen Person liegen Einkünfte aus nichtselbständiger Arbeit nur 
hinsichtlich der durch die Teilung gekürzten Leistungen vor. 
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359 Sowohl bei der ausgleichspflichtigen Person als auch bei der ausgleichsberechtigten Person 


werden der Arbeitnehmer-Pauschbetrag (§ 9a Satz 1 Nr. 1 Buchstabe a EStG) oder, soweit die 
Voraussetzungen dafür jeweils vorliegen, der Pauschbetrag für Werbungskosten (§ 9a Satz 1 
Nr. 1 Buchstabe b EStG), der Versorgungsfreibetrag und der Zuschlag zum Versorgungs-
freibetrag (§ 19 Abs. 2 EStG) berücksichtigt. Die steuerlichen Abzugsbeträge sind nicht auf 
die ausgleichspflichtige Person und die ausgleichsberechtigte Person aufzuteilen. 
 


360 Zur Neuberechnung des Versorgungsfreibetrags und des Zuschlags zum Versorgungs-
freibetrag vgl. Rn. 335. 


 
C. Schlussformel 
 
Dieses Schreiben wird im Bundessteuerblatt Teil I veröffentlicht. Es steht für eine 
Übergangszeit auf den Internet-Seiten des Bundesministeriums der Finanzen 
(www.bundesfinanzministerium.de) zur Ansicht und zum Abruf bereit. 
 
Im Auftrag 
 
 


  



http://www.bundesfinanzministerium.de/
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Pflichtversicherte in der inländischen gesetzlichen Rentenversicherung (§ 10a Abs. 1 
Satz 1 Halbsatz 1 EStG) und Pflichtversicherte nach dem Gesetz über die Alters-
sicherung der Landwirte (§ 10a Abs. 1 Satz 3 EStG) / Nicht begünstigter Personenkreis 
 
A. Pflichtversicherte in der inländischen gesetzlichen Rentenversicherung (§ 10a 


Abs. 1 Satz 1 Halbsatz 1 EStG) 


 
1. Personen, die gegen Arbeitsentgelt oder zu ihrer Berufsausbildung beschäftigt sind 


(§ 1 Satz 1 Nr. 1 SGB VI). 
 


Hierzu gehören auch geringfügig beschäftigte Personen im Sinne des § 8 Abs. 1 Nr. 1 
oder § 8a i. V. m. § 8 Abs. 1 Nr. 1 SGB IV, die nicht von der Versicherungspflicht 
nach § 6 Abs. 1b SGB VI befreit sind. 
 
Hierzu gehörten bis zum 31. Dezember 2012 ferner geringfügig beschäftigte Personen 
im Sinne des § 8 Abs. 1 Nr. 1 SGB IV, die auf die Versicherungsfreiheit nach 
§ 5 Abs. 2 Satz 2 SGB VI (i. d. F. bis 31. Dezember 2012) verzichtet und den 
pauschalen Arbeitgeberbeitrag zur gesetzlichen Rentenversicherung auf den vollen 
Beitragssatz aufgestockt haben (zum Übergangsrecht siehe Nr. 35 und 42). 
 
Auch während des Bezuges von Kurzarbeitergeld nach dem SGB III besteht die 
Versicherungspflicht fort. 


 
2. Menschen mit Behinderung, die in anerkannten Werkstätten für behinderte Menschen 


oder in Blindenwerkstätten im Sinne des § 143 SGB IX oder für diese Einrichtungen 
in Heimarbeit tätig sind (§ 1 Satz 1 Nr. 2 Buchstabe a SGB VI). 


 
3. Menschen mit Behinderung, die in Anstalten, Heimen oder gleichartigen Einrichtun-


gen in gewisser Regelmäßigkeit eine Leistung erbringen, die einem Fünftel der 
Leistung eines voll erwerbsfähigen Beschäftigten in gleichartiger Beschäftigung 
entspricht; hierzu zählen auch Dienstleistungen für den Träger der Einrichtung 
(§ 1 Satz 1 Nr. 2 Buchstabe b SGB VI). 
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ähnlichen Einrichtungen für Menschen mit Behinderung für eine Erwerbstätigkeit 
befähigt werden sollen; dies gilt auch für Personen während der betrieblichen 
Qualifizierung im Rahmen der Unterstützten Beschäftigung nach § 55 SGB IX 
(§ 1 Satz 1 Nr. 3 SGB VI). 


 
5. Mitglieder geistlicher Genossenschaften, Diakonissen und Angehörige ähnlicher 


Gemeinschaften während ihres Dienstes für die Gemeinschaft und während der Zeit 
ihrer außerschulischen Ausbildung (§ 1 Satz 1 Nr. 4 SGB VI). 
 


6. Die folgenden Personen stehen den Beschäftigten zur Berufsausbildung im Sinne 
des § 1 Satz 1 Nr. 1 SGB VI gleich (§ 1 Satz 5 SGB VI): 


a) Auszubildende, die in einer außerbetrieblichen Einrichtung im Rahmen 
eines Berufsausbildungsvertrages nach dem Berufsbildungsgesetz 
ausgebildet werden, 


b) Teilnehmer an dualen Studiengängen und 


c) Teilnehmer an Ausbildungen mit Abschnitten des schulischen Unterrichts 
und der praktischen Ausbildung, für die ein Ausbildungsvertrag und 
Anspruch auf Ausbildungsvergütung besteht (praxisintegrierte 
Ausbildungen). 


 
7. Schwestern vom Deutschen Roten Kreuz. 
 
8. Helfer im freiwilligen sozialen Jahr nach dem Jugendfreiwilligendienstegesetz. 
 
9. Helfer im freiwilligen ökologischen Jahr nach dem Jugendfreiwilligendienstegesetz. 
 
10. Helfer im Bundesfreiwilligendienst. 
 
11. Heimarbeiter. 
 
12. Seeleute (Mitglieder der Schiffsbesatzung von Binnenschiffen oder deutschen 


Seeschiffen). 
 
13. Bezieher von Ausgleichsgeld nach dem Gesetz zur Förderung der Einstellung der 


landwirtschaftlichen Erwerbstätigkeit. 
 
14. Selbständig tätige Lehrer und Erzieher, die im Zusammenhang mit ihrer selbständigen 
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(§ 2 Satz 1 Nr. 1 SGB VI). 
 
15. Pflegepersonen, die in der Kranken-, Wochen-, Säuglings- oder Kinderpflege tätig 


sind und im Zusammenhang mit ihrer selbständigen Tätigkeit regelmäßig keinen 
versicherungspflichtigen Arbeitnehmer beschäftigen (§ 2 Satz 1 Nr. 2 SGB VI). 


 
16. Selbständig tätige Hebammen und Entbindungspfleger (§ 2 Satz 1 Nr. 3 SGB VI). 
 
17. Selbständig tätige Seelotsen der Reviere im Sinne des Gesetzes über das Seelotswesen 


(§ 2 Satz 1 Nr. 4 SGB VI). 
 
18. Selbständige Künstler und Publizisten (§ 2 Satz 1 Nr. 5 SGB VI), wenn sie die 


künstlerische oder publizistische Tätigkeit erwerbsmäßig und nicht nur vorübergehend 
ausüben und im Zusammenhang mit der künstlerischen oder publizistischen Tätigkeit 
nicht mehr als einen Arbeitnehmer beschäftigen, es sei denn, die Beschäftigung erfolgt 
zur Berufsausbildung oder ist geringfügig im Sinne des § 8 SGB IV. 


 
19. Selbständig tätige Hausgewerbetreibende (§ 2 Satz 1 Nr. 6 SGB VI). 
 
20. Selbständig tätige Küstenschiffer und Küstenfischer, die zur Besatzung ihres Fahr-


zeuges gehören oder als Küstenfischer ohne Fahrzeug fischen und regelmäßig nicht 
mehr als vier versicherungspflichtige Arbeitnehmer beschäftigen (§ 2 Satz 1 Nr. 7 
SGB VI). 


 
21. Gewerbetreibende, die in die Handwerksrolle eingetragen sind und in ihrer Person die 


für die Eintragung in die Handwerksrolle erforderlichen Voraussetzungen erfüllen, 
wobei Handwerksbetriebe im Sinne der §§ 2 und 3 der Handwerksordnung sowie 
Betriebsfortführungen aufgrund von § 4 der Handwerksordnung außer Betracht 
bleiben; ist eine rechtsfähige Personengesellschaft in die Handwerksrolle eingetragen, 
gilt als Gewerbetreibender, wer als Gesellschafter in seiner Person die Voraussetzun-
gen für die Eintragung in die Handwerksrolle erfüllt (§ 2 Satz 1 Nr. 8 SGB VI). 


 
22. Personen, die im Zusammenhang mit ihrer selbständigen Tätigkeit regelmäßig keinen 


versicherungspflichtigen Arbeitnehmer beschäftigen und auf Dauer und im Wesent-
lichen nur für einen Auftraggeber tätig sind; bei Gesellschaftern gelten als Auftrag-
geber die Auftraggeber der Gesellschaft (§ 2 Satz 1 Nr. 9 SGB VI). 


 
23. Personen, die eine Vollrente wegen Alters nach Erreichen der Regelaltersgrenze 


beziehen (§ 5 Abs. 4 Satz 1 Nr. 1 SGB VI), Personen, die nach beamtenrechtlichen 
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oder einer berufsständischen Versorgungseinrichtung eine Versorgung nach Erreichen 
einer Altersgrenze beziehen oder die in der Gemeinschaft übliche Versorgung im Alter 
erhalten (§ 5 Abs. 4 Satz 1 Nr. 2 SGB VI) sowie Personen, die bis zum Erreichen der 
Regelaltersgrenze nicht in der gesetzlichen Rentenversicherung versichert waren oder 
nach Erreichen der Regelaltersgrenze eine Beitragserstattung aus ihrer Versicherung 
bei der inländischen gesetzlichen Rentenversicherung erhalten haben (§ 5 Abs. 4 
Satz 1 Nr. 3 SGB VI) und in einer Beschäftigung oder selbständigen Tätigkeit auf die 
Versicherungsfreiheit nach § 5 Abs. 4 Sätze 2 bis 4 SGB VI verzichtet haben. 


 
Versicherungspflichtig sind ferner Personen in der Zeit, 
 
24. für die ihnen Kindererziehungszeiten anzurechnen sind (§ 3 Satz 1 Nr. 1 SGB VI). 
 


Versicherungspflicht wegen Kindererziehung besteht für die ersten 36 Kalender-
monate nach dem Geburtsmonat des Kindes (§ 56 Abs. 5 SGB VI). Werden innerhalb 
des 36-Kalendermonatszeitraumes mehrere Kinder erzogen (z. B. bei Mehrlings-
geburten), verlängert sich die Zeit der Versicherung um die Anzahl an Kalender-
monaten, in denen gleichzeitig mehrere Kinder erzogen werden. Dies gilt auch für 
Elternteile, die während der Erziehungszeit in einem anderen Alterssicherungssystem 
Anwartschaften auf Versorgung im Alter aufgrund der Erziehung erworben haben, die 
systembezogen nicht annähernd gleichwertig berücksichtigt wird wie die Kinder-
erziehung nach dem SGB VI. Eine Versorgung nach beamtenrechtlichen Vorschriften 
oder Grundsätzen oder entsprechenden kirchenrechtlichen Regelungen gilt stets als 
annähernd gleichwertig und schließt die Anrechnung von Kindererziehungszeiten 
generell aus. 
 


25. in der sie bis zum 31. Dezember 2016 einen Pflegebedürftigen im Sinne des 
§ 14 SGB XI nicht erwerbsmäßig wenigstens 14 Stunden wöchentlich in seiner 
häuslichen Umgebung pflegen, wenn der Pflegebedürftige Anspruch auf Leistungen 
aus der sozialen oder einer privaten Pflegeversicherung hat; dies gilt ab 1. Januar 2013 
auch, wenn die Mindeststundenzahl nur durch die Pflege mehrerer Pflegebedürftiger 
erreicht wird (nicht erwerbsmäßig tätige Pflegepersonen - § 3 Satz 1 Nr. 1a SGB VI). 


 
26. in der sie ab 1. Januar 2017 eine oder mehrere pflegebedürftige Personen mit min-


destens Pflegegrad 2 wenigstens zehn Stunden wöchentlich, verteilt auf regelmäßig 
mindestens zwei Tage in der Woche, in ihrer häuslichen Umgebung nicht erwerbs-
mäßig pflegen, wenn der Pflegebedürftige Anspruch auf Leistungen aus der sozialen 
Pflegeversicherung oder einer privaten Pflege-Pflichtversicherung hat (§ 3 Satz 1 
Nr. 1a SGB VI). 
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31. Dezember 2011) leisten (§ 3 Satz 1 Nr. 2 SGB VI). Der zum 1. Juli 2011 neu 
eingeführte freiwillige Wehrdienst (für Männer und Frauen) führt zur Versicherungs-
pflicht nach dieser Vorschrift. 


 
28. in der sie sich in einem Wehrdienstverhältnis besonderer Art nach § 6 des Einsatz-


Weiterverwendungsgesetzes befinden, wenn sich der Einsatzunfall während einer 
Zeit ereignet hat, in der sie nach § 3 Satz 1 Nr. 2 SGB VI versicherungspflichtig 
waren; sind zwischen dem Einsatzunfall und der Einstellung in ein Wehrdienst-
verhältnis besonderer Art nicht mehr als sechs Wochen vergangen, gilt das 
Wehrdienstverhältnis besonderer Art als mit dem Tag nach Ende einer Versiche-
rungspflicht nach § 3 Satz 1 Nr. 2 SGB VI begonnen (§ 3 Satz 1 Nr. 2a SGB VI). 
 


29. in der sie als ehemalige Soldaten auf Zeit Übergangsgebührnisse beziehen, es sei 
denn, sie sind für die Zeiten als Soldaten auf Zeit nach § 186 SGB VI nachver-
sichert worden (§ 3 Satz 1 Nr. 2b SGB VI). 


 
30. für die sie von einem Leistungsträger Krankengeld (seit 1. August 2012 auch Kranken-


geld bei Spende von Organen oder Geweben sowie seit 23. Juli 2015 auch Kranken-
geld bei Spende von Blut zur Separation von Blutstammzellen oder anderen Blutbe-
standteilen), Verletztengeld, Versorgungskrankengeld, Übergangsgeld, Arbeitslosen-
geld oder seit dem 01. Januar 2015 von der sozialen oder einer privaten Pflegeversi-
cherung Pflegeunterstützungsgeld beziehen, wenn sie im letzten Jahr vor Beginn der 
Leistung zuletzt versicherungspflichtig waren; der Zeitraum von einem Jahr verlängert 
sich um Anrechnungszeiten wegen des Bezugs von Arbeitslosengeld II (§ 3 Satz 1 
Nr. 3 SGB VI) oder nach dem 31. Dezember 2022 um Anrechnungszeiten wegen 
des Bezugs von Bürgergeld nach § 19 Abs. 1 Satz 1 SGB II. 


 
31. für die sie ab 1. August 2012 von einem privaten Krankenversicherungsunternehmen, 


von einem Beihilfeträger des Bundes, von einem sonstigen öffentlich-rechtlichen 
Träger von Kosten in Krankheitsfällen auf Bundesebene, von dem Träger der Heil-
fürsorge im Bereich des Bundes, von dem Träger der truppenärztlichen Versorgung 
oder von einem öffentlich-rechtlichen Träger von Kosten in Krankheitsfällen auf 
Landesebene, soweit das Landesrecht dies vorsieht, Leistungen für den Ausfall von 
Arbeitseinkünften im Zusammenhang mit einer nach den §§ 8 und 8a des Transplan-
tationsgesetzes erfolgenden Spende von Organen oder Geweben oder seit 23. Juli 2015 
im Zusammenhang mit einer im Sinne von § 9 des Transfusionsgesetzes erfolgenden 
Spende von Blut zur Separation von Blutstammzellen oder anderen Blutbestandteilen 
beziehen, wenn sie im letzten Jahr vor Beginn dieser Zahlung zuletzt versicherungs-
pflichtig waren; der Zeitraum von einem Jahr verlängert sich um Anrechnungszeiten 
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31. Dezember 2022 um Anrechnungszeiten wegen des Bezugs von Bürgergeld 
nach § 19 Abs. 1 Satz 1 SGB II. 


 
32. für die sie Vorruhestandsgeld beziehen, wenn sie unmittelbar vor Beginn der Leistung 


versicherungspflichtig waren (§ 3 Satz 1 Nr. 4 SGB VI). 
 


Nach Übergangsrecht im SGB VI bleiben in dieser Beschäftigung oder Tätigkeit weiterhin 
versicherungspflichtig: 
 
33. Mitglieder des Vorstands einer Aktiengesellschaft, die am 31. Dezember 1991 


versicherungspflichtig waren (§ 229 Abs. 1 Satz 1 Nr. 1 SGB VI). 
 
34. Selbständig tätige Lehrer, Erzieher oder Pflegepersonen, die am 31. Dezember 1991 


im Zusammenhang mit ihrer selbständigen Tätigkeit keinen Angestellten, aber 
mindestens einen Arbeiter beschäftigt haben (§ 229 Abs. 1 Satz 1 Nr. 2 SGB VI). 


 
35. Mitglieder des Vorstands einer Aktiengesellschaft, die am 6. November 2003 in einer 


weiteren Beschäftigung oder selbständigen Tätigkeit nicht versicherungspflichtig 
waren und die Versicherungspflicht bis zum 31. Dezember 2004 beantragt haben 
(§ 229 Abs. 1a Satz 2 SGB VI). 


 
36. Personen, die am 28. Juni 2011 aufgrund einer Beschäftigung im Ausland bei einer 


amtlichen Vertretung des Bundes oder der Länder oder bei deren Leitern, deutschen 
Mitgliedern oder Bediensteten versicherungspflichtig waren und keine Beendigung 
der Versicherungspflicht beantragt haben (§ 229 Abs. 1b SGB VI). 


 
37. Handwerker, die am 31. Dezember 2003 versicherungspflichtig waren und in dieser 


Tätigkeit weiterhin versicherungspflichtig sind (§ 229 Abs. 2a SGB VI). 
 


38. Bezieher von Sozialleistungen, die am 31. Dezember 1995 auf Antrag 
versicherungspflichtig waren und nach § 4 Abs. 3a SGB VI die Voraussetzungen 
für die Versicherungspflicht nicht mehr erfüllen (§ 229 Abs. 4 SGB VI). 


 
39. Personen, die am 31. Dezember 2012 als Beschäftigte nach § 5 Abs. 2 Satz 2 SGB VI 


i. d. F. bis 31. Dezember 2012 wegen Verzichts auf die Versicherungsfreiheit in einer 
geringfügigen Beschäftigung oder mehreren geringfügigen Beschäftigungen versiche-
rungspflichtig waren (§ 229 Abs. 5 Satz 1 SGB VI) und den Arbeitgeberbeitrag i. H. v. 
15 % zur Rentenversicherung durch eigene Beiträge aufstocken. 


 







 
Seite 122  40. nach dem Recht ab 1. April 2003 geringfügig Beschäftigte oder selbständig Tätige, die 


nach dem bis 31. März 2003 geltenden Recht ohne Verzicht auf die Versicherungs-
freiheit (§ 5 Abs. 2 Satz 2 SGB VI i. d. F. bis 31. Dezember 2012) versicherungs-
pflichtig waren, wenn sie nicht die Befreiung von der Versicherungspflicht beantragt 
haben (§ 229 Abs. 6 SGB VI). 


 
41. Selbständig Tätige, die am 31. Dezember 2012 versicherungspflichtig waren und 


deren Tätigkeit die Merkmale einer geringfügigen Tätigkeit in der ab dem 
1. Januar 2013 geltenden Fassung erfüllt, bleiben in dieser selbständigen Tätigkeit bis 
zum 31. Dezember 2014 versicherungspflichtig (§ 229 Abs. 7 Satz 2 SGB VI). 


 
42. Personen, die am 31. Dezember 1991 im Beitrittsgebiet versicherungspflichtig 


waren, nicht ab 1. Januar 1992 nach den §§ 1 bis 3 SGB VI versicherungs-
pflichtig geworden sind und nicht bis zum 31. Dezember 1994 beantragt haben, 
dass die Versicherungspflicht enden soll, bleiben in der jeweiligen Tätigkeit oder 
für die Zeit des jeweiligen Leistungsbezugs versicherungspflichtig (§ 229a Abs. 1 
SGB VI). 


 
43. Selbständig tätige Landwirte im Beitrittsgebiet, die die Voraussetzungen des § 2 


Abs. 1 Nr. 1 des Zweiten Gesetzes über die Krankenversicherung der Landwirte erfüllt 
haben, in der Krankenversicherung der Landwirte als Unternehmer versichert waren 
und am 1. Januar 1995 versicherungspflichtig waren, blieben in dieser Tätigkeit 
versicherungspflichtig (§ 229a Abs. 2 SGB VI). 


 
44. Personen, die am 31. Dezember 1991 als Beschäftigte von Körperschaften, Anstalten 


oder Stiftungen des öffentlichen Rechts oder ihrer Verbände versicherungspflichtig 
waren (§ 230 Abs. 2 Nr. 1 SGB VI). 


 
45. Personen, die am 31. Dezember 1991 als satzungsgemäße Mitglieder geistlicher 


Genossenschaften, Diakonissen oder Angehörige ähnlicher Gemeinschaften 
versicherungspflichtig waren (§ 230 Abs. 2 Nr. 2 SGB VI). 


 
46. Geringfügig beschäftigte Personen, die am 31. Dezember 2012 nach § 5 Abs. 2 Satz 1 


Nr. 1 SGB VI i. d. F. bis zum 31. Dezember 2012 versicherungsfrei waren, nach dem 
31. Dezember 2012 auf die Versicherungsfreiheit verzichtet haben (§ 230 Abs. 8 
Satz 2 SGB VI) und den Arbeitgeberbeitrag i. H. v. 15 % zur Rentenversicherung 
durch eigene Beiträge aufstocken. 


 
47. Bezieher einer Vollrente wegen Alters vor Erreichen der Regelaltersgrenze, die am 


31. Dezember 2016 in einer Beschäftigung oder selbständigen Tätigkeit 
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oder selbständigen Tätigkeit auf die Versicherungsfreiheit verzichtet haben 
(§ 230 Abs. 9 Sätze 2 bis 4 SGB VI). 


 


Auf Antrag sind versicherungspflichtig: 
 
48. Entwicklungshelfer im Sinne des Entwicklungshelfer-Gesetzes, die 


Entwicklungsdienst oder Vorbereitungsdienst leisten (§ 4 Abs. 1 Satz 1 Nr. 1 
SGB VI). 


 
49. Angehörige eines Mitgliedstaates der Europäischen Union, Angehörige eines 


Vertragsstaates des Abkommens über den Europäischen Wirtschaftsraum oder 
Staatsangehörige der Schweiz, die für eine begrenzte Zeit im Ausland beschäftigt 
sind (§ 4 Abs. 1 Satz 1 Nr. 2 SGB VI). 
 


50. sekundierte Personen nach dem Sekundierungsgesetz (§ 4 Abs. 1 Satz 1 Nr. 3 
SGB VI). 


 
51. Angehörige eines Mitgliedstaates der Europäischen Union, Angehörige eines 


Vertragsstaates des Abkommens über den Europäischen Wirtschaftsraum oder 
Staatsangehörige der Schweiz, die im Ausland bei einer amtlichen Vertretung des 
Bundes oder der Länder oder bei einem Leiter, Mitglied oder Bediensteten einer 
amtlichen Vertretung des Bundes oder der Länder beschäftigt sind (§ 4 Abs. 1 
Satz 2 SGB VI). 


 
52. Personen, die nicht nur vorübergehend selbständig tätig sind, wenn sie die Versiche-


rungspflicht innerhalb von fünf Jahren nach der Aufnahme der selbständigen Tätigkeit 
oder dem Ende der Versicherungspflicht aufgrund dieser Tätigkeit beantragen 
(§ 4 Abs. 2 SGB VI). 


 
53. Personen, die eine der in § 3 Satz 1 Nr. 3 SGB VI genannten Sozialleistungen oder 


Leistungen für den Ausfall von Arbeitseinkünften nach § 3 Satz 1 Nr. 3a SGB VI 
beziehen und nicht nach diesen Vorschriften versicherungspflichtig sind 
(§ 4 Abs. 3 Satz 1 Nr. 1 SGB VI). 


 


54. Personen, die nur deshalb keinen Anspruch auf Krankengeld haben, weil sie nicht in 
der gesetzlichen Krankenversicherung versichert sind oder in der gesetzlichen 
Krankenversicherung ohne Anspruch auf Krankengeld versichert sind, u. a. für die 
Zeit der Arbeitsunfähigkeit oder der Ausführung von Leistungen zur 
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letzten Jahr vor Beginn der Arbeitsunfähigkeit oder der Ausführung von Leistungen 
zur medizinischen Rehabilitation oder zur Teilhabe am Arbeitsleben zuletzt 
versicherungspflichtig waren, längstens jedoch für 18 Monate (§ 4 Abs. 3 Satz 1 
Nr. 2 SGB VI). 


 
B. Pflichtversicherte nach dem Gesetz über die Alterssicherung der Landwirte 


(§ 10a Abs. 1 Satz 3 EStG) 
 
Hierzu gehören insbesondere 
 
1. versicherungspflichtige Landwirte, 
 
2. versicherungspflichtige Ehegatten/Lebenspartner von Landwirten, 
 
3. versicherungspflichtige mitarbeitende Familienangehörige, 
 
4. ehemalige Landwirte, die nach Übergangsrecht weiterhin unabhängig von einer 


Tätigkeit als Landwirt oder mitarbeitender Familienangehöriger versicherungspflichtig 
sind. 


 
C. Nicht begünstigter Personenkreis 
 
Nicht zum Kreis der zulageberechtigten Personen gehören:  
 
1. Freiwillig Versicherte in der gesetzlichen Rentenversicherung (vgl. §§ 7, 232 SGB VI).  


 
2. Von der Versicherungspflicht in der gesetzlichen Rentenversicherung befreite Personen für 


die Zeit der Befreiung; das sind insbesondere 
 


a) Angestellte und selbständig Tätige für die Beschäftigung oder selbständige Tätigkeit, 
wegen der sie aufgrund einer durch Gesetz angeordneten oder auf Gesetz beruhenden 
Verpflichtung Mitglied einer öffentlich-rechtlichen Versicherungseinrichtung oder 
Versorgungseinrichtung ihrer Berufsgruppe (berufsständische Versorgungseinrichtung 
für z. B. Ärzte, Architekten, Rechtsanwälte) und zugleich kraft gesetzlicher Ver-
pflichtung Mitglied einer berufsständischen Kammer sind. Für die Befreiung sind 
weitere Voraussetzungen zu erfüllen (§ 6 Abs. 1 Satz 1 Nr. 1 SGB VI), 


 
b) Lehrer oder Erzieher an nicht-öffentlichen Schulen, wenn ihnen nach beamten-


rechtlichen Grundsätzen oder entsprechenden kirchenrechtlichen Regelungen 
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auf Hinterbliebenenversorgung gewährleistet und die Erfüllung der Gewährleistung 
gesichert ist und wenn diese Personen die Voraussetzungen nach 
§ 5 Abs. 1 Satz 2 Nr. 1 und 2 SGB VI erfüllen (§ 6 Abs. 1 Satz 1 Nr. 2 , § 231 Abs. 7 
und 8 SGB VI), 
 


c) nichtdeutsche Besatzungsmitglieder deutscher Seeschiffe, die ihren Wohnsitz 
oder gewöhnlichen Aufenthalt nicht in einem Mitgliedstaat der Europäischen 
Union, einem Vertragsstaat des Abkommens über den Europäischen 
Wirtschaftsraum oder der Schweiz haben (§ 6 Abs. 1 Satz 1 Nr. 3 SGB VI), 


 
d) Gewerbetreibende in Handwerksbetrieben, wenn für sie mindestens 18 Jahre lang 


Pflichtbeiträge gezahlt worden sind (§ 6 Abs. 1 Satz 1 Nr. 4 SGB VI), 
 
e) Selbständige für einen Zeitraum von drei Jahren nach erstmaliger Aufnahme 


einer selbständigen Tätigkeit, die die Merkmale des § 2 Satz 1 Nr. 9 SGB VI 
erfüllt (§ 6 Abs. 1a Nr. 1 SGB VI), 
 


f) Personen nach Vollendung des 58. Lebensjahres, wenn sie nach einer zuvor 
ausgeübten selbständigen Tätigkeit erstmals nach § 2 Satz 1 Nr. 9 SGB VI 
versicherungspflichtig werden (§ 6 Abs. 1a Nr. 2 SGB VI), 


 
g) Personen, die eine geringfügige Beschäftigung im Sinne des § 8 Abs. 1 Nr. 1 oder  


§ 8a i. V. m. § 8 Abs. 1 Nr. 1 SGB IV ausüben und nach § 6 Abs. 1b SGB VI von der 
Versicherungspflicht befreit sind, 


 
h) Personen, die am 31. Dezember 1991 von der Versicherungspflicht befreit waren 


(§ 231 Abs. 1 SGB VI), 
 
i) Selbständige mit einem Auftraggeber, die bereits am 31. Dezember 1998 diese 


Tätigkeit ausübten und weitere Voraussetzungen erfüllen (§ 231 Abs. 5 SGB VI), 
 
j) Selbständige (z. B. Lehrer, Erzieher, Pflegepersonen, Hebammen und 


Entbindungspfleger), die bereits am 31. Dezember 1998 nach § 2 Satz 1 Nr. 1 bis 3, 
§ 229a Abs. 1 SGB VI versicherungspflichtig waren und weitere Voraussetzungen 
erfüllen (§ 231 Abs. 6 SGB VI), 


 
k) selbständig Tätige, die am 31. Dezember 1991 im Beitrittsgebiet aufgrund eines 


Versicherungsvertrages von der Versicherungspflicht befreit waren, es sei denn sie 
haben bis zum 31. Dezember 1994 erklärt, dass die Befreiung von der Versicherungs-
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3. In der gesetzlichen Rentenversicherung versicherungsfreie Personen; das sind insbesondere 


 
a) geringfügig Beschäftigte, die den Arbeitgeberbeitrag i. H. v. 15 % zur Renten-


versicherung nicht durch eigene Beiträge aufstocken (§ 5 Abs. 2 Satz 1 Nr. 1 SGB VI 
i. V. m. §§ 8 Abs. 1, 8a SGB IV [bis zum 31. Dezember 2012], § 230 Abs. 8 
Satz 1 SGB VI [ab 1. Januar 2013]), 


 
b) selbständig Tätige, die wegen der Geringfügigkeit der Tätigkeit versicherungsfrei sind 


(§ 5 Abs. 2 Satz 1 Nr. 2 SGB VI i. V. m. § 8 Abs. 3 SGB IV), 
 


c) Personen, die eine geringfügige nicht erwerbsmäßige Pflegetätigkeit ausüben 
(§ 5 Abs. 2 Satz 1 Nr. 3 SGB VI; diese Regelung wurde mit Wirkung vom  
1. Januar 2017 an aufgehoben), 


 
d) Personen, die während der Dauer eines Studiums als ordentliche Studierende einer 


Fachschule oder Hochschule ein Praktikum ableisten, das in ihrer Studienordnung 
oder Prüfungsordnung vorgeschrieben ist (§ 5 Abs. 3 SGB VI), 


 
e) Bezieher einer Vollrente wegen Alters nach Erreichen der Regelaltersgrenze (§ 5 Abs. 4 


Nr. 1 SGB VI) ohne Verzicht auf diese Versicherungsfreiheit nach § 5 Abs. 4 Sätze 2 
bis 4 SGB VI (bis zum 31. Dezember 2016 waren Bezieher einer Altersrente 
versicherungsfrei [§ 5 Abs. 4 Nr. 1 SGB VI i. d. F. bis 31. Dezember 2016]), 


 
f) Personen, die nach beamtenrechtlichen Vorschriften oder Grundsätzen oder ent-


sprechenden kirchenrechtlichen Regelungen oder einer berufsständischen Versorgungs-
einrichtung eine Versorgung nach Erreichen einer Altersgrenze beziehen oder die in 
der Gemeinschaft übliche Versorgung im Alter erhalten (§ 5 Abs. 4 Satz 1 
Nr. 2 SGB VI) und nicht auf diese Versicherungsfreiheit nach § 5 Abs. 4 Sätze 2 bis 4 
SGB VI verzichtet haben, 
 


g) Personen, die bis zum Erreichen der Regelaltersgrenze nicht in der gesetzlichen 
Rentenversicherung versichert waren oder nach Erreichen der Regelaltersgrenze eine 
Beitragserstattung aus ihrer Versicherung bei der inländischen gesetzlichen 
Rentenversicherung erhalten haben (§ 5 Abs. 4 Nr. 3 SGB VI) und nicht auf diese 
Versicherungsfreiheit nach § 5 Abs. 4 Sätze 2 bis 4 SGB VI verzichtet haben, 
 


h) Polizeivollzugsbeamte auf Widerruf, Handwerker, Mitglieder der Pensionskasse 
deutscher Eisenbahnen und Straßenbahnen sowie Versorgungsbezieher, die am 
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i) Personen, die am 31. Dezember 2016 wegen des Bezugs einer Vollrente wegen Alters 


vor Erreichen der Regelaltersgrenze in einer Beschäftigung oder selbständigen Tätigkeit 
versicherungsfrei waren und nicht auf die Versicherungsfreiheit in dieser Beschäftigung 
oder selbständigen Tätigkeit verzichtet haben (§ 230 Abs. 9 Satz 1 SGB VI). 


 
4. Ohne Vorliegen von Versicherungspflicht in der gesetzlichen Rentenversicherung 
 


a) nicht versicherungspflichtige selbständig Tätige, 
 
b) selbständig tätige Handwerker, die am 31. Dezember 1991 in ihrer Tätigkeit nicht 


versicherungspflichtig waren (§ 229 Abs. 2 SGB VI), 
 
c) selbständig Tätige, die am 31. Dezember 2012 nicht versicherungspflichtig waren, weil 


sie versicherungspflichtige Arbeitnehmer beschäftigt haben, bleiben in dieser Tätigkeit 
nicht versicherungspflichtig, wenn der beschäftigte Arbeitnehmer nicht geringfügig 
beschäftigt in der bis zum 31. Dezember 2012 geltenden Fassung ist (§ 229 Abs. 7 
Satz 1 SGB VI), 


 
d) Vorstandsmitglieder von Aktiengesellschaften in der Beschäftigung als Vorstand und 


weiteren Beschäftigungen in Konzernunternehmen (§ 1 Satz 3 [bis zum 28. Juni 2011 
Satz 4] SGB VI). Bis zum 31. Dezember 2003 waren Vorstandsmitglieder von 
Aktiengesellschaften in allen Beschäftigungen, d. h. auch außerhalb des Konzerns nicht 
versicherungspflichtig. Seit dem 1. Januar 2004 besteht in Nebenbeschäftigungen 
außerhalb des Konzerns nur dann keine Versicherungspflicht, wenn die 
Nebenbeschäftigung bereits am 6. November 2003 ausgeübt wurde (§ 229 Abs. 1a 
Satz 1 SGB VI), 


 
e) Mitglieder des Deutschen Bundestages, der Landtage sowie des Europäischen 


Parlaments. 
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Begünstigter Personenkreis nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG/  
Nicht begünstigter Personenkreis nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG 
 
A. Begünstigter Personenkreis nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG 


 
1. Empfänger von inländischer Besoldung nach dem Bundesbesoldungsgesetz oder 


einem entsprechenden Landesbesoldungsgesetz (§ 10a Abs. 1 Satz 1 Halbsatz 2 
Nr. 1 EStG), insbesondere: 


 


a) Bundesbeamte, Beamte der Länder, der Gemeinden, der Gemeindeverbände sowie 
der sonstigen der Aufsicht eines Landes unterstehenden Körperschaften, Anstalten 
und Stiftungen des öffentlichen Rechts; hierzu gehören nicht die Ehrenbeamten, 


 
 b) Richter des Bundes und der Länder; hierzu gehören nicht die ehrenamtlichen 


Richter, 
 
 c) Berufssoldaten und Soldaten auf Zeit. 
 
2. Empfänger von Amtsbezügen aus einem inländischen Amtsverhältnis (§ 10a Abs. 1 


Satz 1 Halbsatz 2 Nr. 2 EStG) 
 


In einem öffentlich-rechtlichen Amtsverhältnis stehen z. B. die Mitglieder der 
Regierung des Bundes oder eines Landes (z. B. § 1 Bundesministergesetz) sowie die 
Parlamentarischen Staatssekretäre auf Bundes- und Landesebene (z. B. § 1 Abs. 3 des 
Gesetzes über die Rechtsverhältnisse der Parlamentarischen Staatssekretäre). 


 
3. Sonstige Beschäftigte von Körperschaften, Anstalten oder Stiftungen des öffentlichen 


Rechts, deren Verbänden einschließlich der Spitzenverbände oder ihrer Arbeits-
gemeinschaften (§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 3 EStG), wenn ihnen nach 
beamtenrechtlichen Vorschriften oder Grundsätzen oder entsprechenden kirchen-
rechtlichen Regelungen Anwartschaft auf Versorgung bei verminderter Erwerbs-
fähigkeit und im Alter sowie auf Hinterbliebenenversorgung gewährleistet und die 
Gewährleistung gesichert ist, u. a. rentenversicherungsfreie Kirchenbeamte und 
Geistliche in öffentlich-rechtlichen Dienstverhältnissen. 
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hörige ähnlicher Gemeinschaften (§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 3 EStG), wenn 
ihnen nach den Regeln der Gemeinschaft Anwartschaft auf die in der Gemeinschaft 
übliche Versorgung bei verminderter Erwerbsfähigkeit und im Alter gewährleistet und 
die Gewährleistung gesichert ist. 


 


5.  Lehrer oder Erzieher, die an nicht-öffentlichen Schulen oder Anstalten beschäftigt sind 
(§ 10a Abs. 1 Satz 1 Halbsatz 2 Nr. 3 EStG), wenn ihnen nach beamtenrechtlichen 
Vorschriften oder Grundsätzen oder entsprechenden kirchenrechtlichen Regelungen 
Anwartschaft auf Versorgung bei verminderter Erwerbsfähigkeit und im Alter sowie 
auf Hinterbliebenenversorgung gewährleistet und die Gewährleistung gesichert ist. 


 


6. Beamte, Richter, Berufssoldaten und Soldaten auf Zeit, die ohne Besoldung beurlaubt 
sind, für die Zeit einer Beschäftigung, wenn während der Beurlaubung die Gewähr-
leistung einer Versorgungsanwartschaft unter den Voraussetzungen des § 5 Abs. 1 
Satz 1 SGB VI auf diese Beschäftigung erstreckt wird (§ 10a Abs. 1 Satz 1 Halbsatz 2 
Nr. 4 EStG). 


 


7. Steuerpflichtige im Sinne der oben unter Ziffer 1. bis 6. aufgeführten, die beurlaubt 
sind und deshalb keine Besoldung, Amtsbezüge oder Entgelt erhalten, sofern sie eine 
Anrechnung von Kindererziehungszeiten nach § 56 SGB VI (d. h. im Sinne der 
inländischen gesetzlichen Rentenversicherung) in Anspruch nehmen könnten, wenn 
die Versicherungsfreiheit in der inländischen gesetzlichen Rentenversicherung nicht 
bestehen würde. 


 
In den Fällen der Nummern 2 bis 5 muss das Versorgungsrecht jedoch die Absenkung des 
Versorgungsniveaus in entsprechender Anwendung des § 69e Abs. 3 Satz 1 und Abs. 4 des 
Beamtenversorgungsgesetzes vorsehen. 
 
B. Nicht begünstigter Personenkreis nach § 10a Abs. 1 Satz 1 Halbsatz 2 EStG 
 
1. Beamte, Richter und Berufssoldaten im einstweiligen Ruhestand, sofern sie keine 


inländische Besoldung mehr nach dem Bundesbesoldungsgesetz oder einem
 entsprechenden Landesbesoldungsgesetz empfangen.  


 
 
 





		Lesezeichen strukturieren

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact

		Artifact








 


1 


 


--- ENTWURF --- 
Anwendung des Umwandlungssteuergesetzes 


(BMF-Schreiben vom xx. xx 202x  
- IV C 2 - … - 202x/… - BStBl I S. …)  


 


Inhaltsverzeichnis 


 Rn. 


Erstes Kapitel: Anwendungsregelungen  


A. Verhältnis des UmwStG 2006 zum UmwStG 1995 ............................................  00.01 


B. Ertragsteuerliche Beurteilung von Umwandlungen und Einbringungen .............  00.02 – 00.04 


C. Zeitlicher Anwendungsbereich ...........................................................................  00.04a 


Zweites Kapitel: Steuerliche Folgen von Umwandlungen und Einbringungen nach dem UmwStG  


Erster Teil. Allgemeine Vorschriften  


A. Anwendungsbereich und Begriffsbestimmungen (§ 1 UmwStG) ........................  01.01 – 01.02 


I. Sachlicher Anwendungsbereich  


1. Zweiter bis Fünfter Teil (§ 1 Absatz 1 UmwStG)  


a) Umwandlungen nach dem UmwG (inländische Umwandlungen) .........  01.03 – 01.07 


aa) Verschmelzung ..............................................................................  01.08 – 01.10 


bb) Formwechsel .................................................................................  01.11 – 01.12 


cc) Spaltung .........................................................................................  01.13 – 01.17 


dd) Vermögensübertragung .................................................................  01.18 – 01.19 


b) Vergleichbare ausländische Vorgänge .................................................  01.20 – 01.22 


aa) Zivilrechtliche Wirksamkeit nach ausländischem Recht ................  01.23 


bb) Prüfung der Vergleichbarkeit .........................................................  01.24 – 01.25 


cc) Umwandlungsfähigkeit der beteiligten Rechtsträger ......................  01.26 – 01.28 


dd) Strukturmerkmale des Umwandlungsvorgangs .............................  01.29 


(1) Verschmelzung ..........................................................................  01.30 – 01.32 


(2) Aufspaltung ................................................................................  01.33 – 01.35 


(3) Abspaltung .................................................................................  01.36 – 01.38 


(4) Formwechsel .............................................................................  01.39 


ee) Sonstige Vergleichskriterien ..........................................................  01.40 – 01.41 


c) Umwandlungen nach der SE-VO bzw. der SCE-VO ............................  01.42 


2. Sechster bis Achter Teil (§ 1 Absatz 3 UmwStG) ......................................  01.43 


a) Einbringung in eine Kapitalgesellschaft oder Genossenschaft gegen Gewährung von Gesellschaftsrechten 
(§ 20 UmwStG) .....................................................................................  


01.44 – 01.45 


b) Austausch von Anteilen (§ 21 UmwStG) ..............................................  01.46 


c) Einbringung in eine Personengesellschaft (§ 24 UmwStG) ..................  01.47 – 01.48 


II. Persönlicher Anwendungsbereich  


1. Zweiter bis Fünfter Teil  .............................................................................  01.49 – 01.52 


2. Sechster bis Achter Teil (§ 1 Absatz 4 UmwStG) ......................................  01.53 – 01.55 


III. Begriffsbestimmungen  


1. Richtlinien und Verordnungen (§ 1 Absatz 5 Nummer 1 bis 3 UmwStG) ..  01.56 


2. Buchwert (§ 1 Absatz 5 Nummer 4 UmwStG) ...........................................  01.57 


B. Steuerliche Rückwirkung (§ 2 UmwStG)  


I. Steuerlicher Übertragungsstichtag ..................................................................  02.01 


1. Inländische Umwandlungen  


a) Verschmelzung, Aufspaltung, Abspaltung und Vermögensübertragung .............................  02.02 – 02.04 


b) Formwechsel ........................................................................................  02.05 – 02.06 


2. Vergleichbare ausländische Vorgänge ......................................................  02.07 – 02.08 


II. Steuerliche Rückwirkung  


1. Rückwirkungsfiktion  


a) Grundsatz .............................................................................................  02.09 – 02.16 


b) Keine Rückwirkungsfiktion für ausscheidende und abgefundene Anteilseigner ..................  02.17 – 02.19 


  







 


2 


 
Rn. 


2. Steuerliche Behandlung von im Rückwirkungszeitraum ausscheidenden und neu eintretenden Anteilseignern  


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person .....................  02.20 – 02.22 


b) Vermögensübergang auf eine Körperschaft .........................................  02.23 – 02.24 


3. Steuerliche Behandlung von Gewinnausschüttungen  


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person  


aa) Ausschüttungen, die vor dem steuerlichen Übertragungsstichtag abgeflossen sind ....  02.25 – 02.26 


bb) Ausschüttungen, die nach dem steuerlichen Übertragungsstichtag abgeflossen sind  


(1) Vor dem steuerlichen Übertragungsstichtag begründete Ausschüttungsverbindlichkeiten  02.27 – 02.30 


(2) Nach dem steuerlichen Übertragungsstichtag beschlossene Gewinnausschüttungen sowie verdeckte 
Gewinnausschüttungen und andere Ausschüttungen im Rückwirkungszeitraum sowie offene Rücklagen i. 
S. d. § 7 UmwStG ......................................................................  


02.31 – 02.33 


b) Vermögensübergang auf eine Körperschaft .........................................  02.34 – 02.35 


4. Sondervergütungen bei Umwandlung in eine Personengesellschaft ........  02.36 


5. Aufsichtsratsvergütungen und sonstige Fälle des Steuerabzugs nach § 50a EStG .................  02.37 


6. Vermeidung der Nichtbesteuerung (§ 2 Absatz 3 UmwStG) .....................  02.38 


7. Beschränkung der Verlustnutzung (§ 2 Absatz 4 UmwStG) ......................  02.39 – 02.40b 


Zweiter Teil. Vermögensübergang bei Verschmelzung auf eine Personengesellschaft oder auf eine natürliche Per-
son und Formwechsel einer Kapitalgesellschaft in eine Personengesellschaft 


 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden Körperschaft (§ 3 UmwStG)  


I. Pflicht zur Abgabe einer steuerlichen Schlussbilanz .......................................  03.01 – 03.03 


II. Ansatz und Bewertung der übergehenden Wirtschaftsgüter  


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach .................  03.04 – 03.06 


2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach  


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG  03.07 – 03.09 


b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert ............  03.10 – 03.13 


aa) Übergang in Betriebsvermögen und Sicherstellung der Besteuerung mit Einkommen- oder Körperschafts-
teuer (§ 3 Absatz 2 Satz 1 Nummer 1 UmwStG) ...........................  


03.14 – 03.17 


bb) Kein Ausschluss oder Beschränkung des deutschen Besteuerungsrechts  
(§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG) ....................................  


03.18 – 03.20 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten  
(§ 3 Absatz 2 Satz 1 Nummer 3 UmwStG) ....................................  


03.21 – 03.24 


c) Ansatz der übergehenden Wirtschaftsgüter mit einem Zwischenwert ..  03.25 – 03.26 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert .  03.27 – 03.30 


3. Fiktive Körperschaftsteueranrechnung nach § 3 Absatz 3 UmwStG .........  03.31 – 03.32 


B. Auswirkungen auf den Gewinn des übernehmenden Rechtsträgers (§ 4 UmwStG)  


I. Wertverknüpfung .............................................................................................  04.01 – 04.04 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn ..............................  04.05 – 04.08 


III. Eintritt in die steuerliche Rechtsstellung (§ 4 Absatz 2 UmwStG)  


1. Absetzungen für Abnutzung ......................................................................  04.09 – 04.11 


2. Verlustabzug bei Auslandsbetriebsstätten ................................................  04.12 


3. Besonderheiten bei Unterstützungskassen (§ 4 Absatz 2 Satz 4 UmwStG) ............................  04.13 


4. Sonstige Folgen der Rechtsnachfolge 04.14 – 04.17 


IV. Übernahmeergebnis  


1. Zuordnung der Anteile zum Betriebsvermögen des übernehmenden Rechtsträgers ...............  04.18 


2. Personen- sowie ggf. anteilsbezogene Ermittlung ....................................  04.19 – 04.22 


3. Ausländische Anteilseigner .......................................................................  04.23 – 04.24 


4. Anteile, die nicht dem Betriebsvermögen des übernehmenden Rechtsträgers zuzurechnen sind  04.25 


  







 


3 


 


 
Rn. 


5. Entstehungszeitpunkt ................................................................................  04.26 


6. Ermittlung des Übernahmeergebnisses ....................................................  04.27 


7. Wert, mit dem die übergegangenen Wirtschaftsgüter zu übernehmen sind .............................  04.28 


8. Zuschlag für neutrales Vermögen (Auslandsvermögen) ...........................  
04.29 


9. Anteile an der übertragenden Körperschaft 
 


a) Zuordnung der Anteile ..........................................................................  04.30 


b) Folgen bei ausstehenden Einlagen ......................................................  04.31 


c) Steuerliche Behandlung eigener Anteile ...............................................  04.32 – 04.33 


10. Kosten für den Vermögensübergang ......................................................  04.34 – 04.35 


V. Fremdfinanzierte Anteile an der übertragenden Körperschaft .......................  04.36 


VI. Weitere Korrekturen gem. § 4 Absatz 5 UmwStG  


1. Sperrbetrag i. S. d. § 50c EStG .................................................................  04.37 


2. Abzug der Bezüge i. S. d. § 7 UmwStG vom Übernahmeergebnis 1. Stufe .............................  04.38 


VII. Ermittlung des Übernahmeergebnisses bei negativem Buchwert des Vermögens der übertragenden Körper-
schaft (überschuldete Gesellschaft) ...........................................................  


04.39 


VIII. Berücksichtigung eines Übernahmeverlusts (§ 4 Absatz 6 UmwStG) ........  04.40 – 04.43 


IX. Besteuerung eines Übernahmegewinns (§ 4 Absatz 7 UmwStG) ................  04.44 – 04.45 


C. Besteuerung der Anteilseigner der übertragenden Körperschaft (§ 5 UmwStG)  


I. Anschaffung und Barabfindung nach dem steuerlichen Übertragungsstichtag (§ 5 Absatz 1 UmwStG)  05.01 – 05.02 


II. Anteilseignerwechsel im Rückwirkungszeitraum ............................................  05.03 – 05.04 


III. Einlage- und Überführungsfiktion (§ 5 Absatz 2 und 3 UmwStG)  


1. Einlagefiktion nach § 5 Absatz 2 UmwStG ................................................  05.05 – 05.07 


2. Überführungsfiktion nach § 5 Absatz 3 UmwStG ......................................  05.08 – 05.11 


IV. Übergangsregelung für einbringungsgeborene Anteile nach § 27 Absatz 3 Nummer 1  
UmwStG ......................................................................................................  


05.12 


D. Gewinnerhöhung durch Vereinigung von Forderungen und Verbindlichkeiten (§ 6 UmwStG)  


I. Entstehung des Übernahmefolgegewinns oder -verlust aus dem Vermögensübergang ................  06.01 


II. Besteuerung des Übernahmefolgegewinns oder -verlusts .............................  06.02 


III. Umgekehrte Maßgeblichkeit .........................................................................  06.03 


IV. Pensionsrückstellungen zugunsten eines Gesellschafters der übertragenden Kapitalgesellschaft  06.04 – 06.08 


V. Missbrauchsklausel .......................................................................................  06.09 – 06.12 


E. Besteuerung offener Rücklagen (§ 7 UmwStG)  


I. Sachlicher und persönlicher Anwendungsbereich ..........................................  07.01 – 07.02 


II. Anteiliges Eigenkapital ...................................................................................  07.03 – 07.04 


III. Zurechnung der Einkünfte .............................................................................  07.05 – 07.06 


IV. Besteuerung und Zufluss der Einkünfte ........................................................  07.07 


V. Kapitalertragsteuerabzug ..............................................................................  07.08 – 07.09 


F. Vermögensübergang auf einen Rechtsträger ohne Betriebsvermögen (§ 8 UmwStG) .....................  08.01 – 08.04 


G. Formwechsel in eine Personengesellschaft (§ 9 UmwStG) ...............................  09.01 – 09.02 


H. Körperschaftsteuererhöhung (§ 10 UmwStG) ....................................................  10.01 – 10.02 


Dritter Teil. Verschmelzung oder Vermögensübertragung (Vollübertragung) auf eine 
andere Körperschaft 


 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden Körperschaft (§ 11 UmwStG)  


I. Sachlicher Anwendungsbereich ......................................................................  11.01 


II. Pflicht zur Abgabe einer steuerlichen Schlussbilanz ......................................  11.02 


III. Ansatz und Bewertung der übergehenden Wirtschaftsgüter  


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach .................  11.03 


2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach  


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG  11.04 


b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert ............  11.05 – 11.06 


  







 


4 


 Rn. 


aa) Sicherstellung der Besteuerung mit Körperschaftsteuer (§ 11 Absatz 2 Satz 1 Nummer 1 UmwStG)  11.07 – 11.08 


bb) Kein Ausschluss und keine Einschränkung des deutschen Besteuerungsrechts  
(§ 11 Absatz 2 Satz 1 Nummer 2 UmwStG)................................... 


11.09 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten  
(§ 11 Absatz 2 Satz 1 Nummer 3 UmwStG) ................................... 11.10 


c) Ansatz der übergehenden Wirtschaftsgüter mit dem Zwischenwert ..... 11.11 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert . 11.12 


3. Fiktive Körperschaftsteueranrechnung nach § 11 Absatz 3 i. V. m. § 3 Absatz 3 UmwStG ....  11.13 


IV. Vermögensübertragung nach §§ 174 ff. UmwG gegen Gewährung einer Gegenleistung an die Anteilsinhaber 
des übertragenden Rechtsträgers ................................................................ 


11.14 – 11.15 


V. Landesrechtliche Vorschriften zur Vereinigung öffentlich-rechtlicher Kreditinstitute oder öffentlich-rechtlicher 
Versicherungsunternehmen .......................................................................... 


11.16 


VI. Beteiligung der übertragenden Kapitalgesellschaft an der übernehmenden Kapitalgesellschaft (Abwärtsver-
schmelzung) ................................................................................................. 


11.17 – 11.19 


B. Auswirkungen auf den Gewinn der übernehmenden Körperschaft (§ 12 UmwStG)  


I. Wertverknüpfung ............................................................................................. 12.01 – 12.02 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn .............................. 12.03 


III. Eintritt in die steuerliche Rechtsstellung (§ 12 Absatz 3 UmwStG) ............... 12.04 


IV. Übernahmeergebnis ..................................................................................... 12.05 – 12.07 


C. Besteuerung der Anteilseigner der übertragenden Körperschaft (§ 13 UmwStG)  


I. Anwendungsbereich ........................................................................................ 13.01 – 13.04 


II. Veräußerungs- und Anschaffungsfiktion zum gemeinen Wert ....................... 13.05 – 13.06 


III. Ansatz der Anteile mit dem Buchwert oder den Anschaffungskosten ........... 13.07 – 13.11 


IV. Gewährung von Mitgliedschaftsrechten ........................................................ 13.12 


Vierter Teil. Auf-, Abspaltung und Vermögensübertragung (Teilübertragung)  


A. Auf-, Abspaltung und Teilübertragung auf andere Körperschaften (§ 15 UmwStG)  


I. Teilbetriebsvoraussetzung des § 15 Absatz 1 UmwStG .................................. 15.01 


1. Begriff des Teilbetriebs .............................................................................. 15.02 – 15.03 


2. Mitunternehmeranteil ................................................................................. 15.04 


3. 100 % - Beteiligung an einer Kapitalgesellschaft ....................................... 15.05 – 15.06 


4. Übertragung eines Teilbetriebs.................................................................. 15.07 – 15.11 


5. Fehlen der Teilbetriebsvoraussetzung ....................................................... 15.12 – 15.13 


II. Steuerliche Schlussbilanz und Bewertungswahlrecht .................................... 15.14 


IIa. Übernahmeergebnis ..................................................................................... 15.14a 


III. Zur Anwendung des § 15 Absatz 2 UmwStG ................................................ 15.15 


1. Erwerb und Aufstockung i. S. d. § 15 Absatz 2 Satz 1 UmwStG ............... 15.16 – 15.21 


2. Veräußerung und Vorbereitung der Veräußerung (§ 15 Absatz 2 Satz 2 bis 4 UmwStG)  


a) Veräußerung i. S. d. § 15 Absatz 2 Satz 2 bis 4 UmwStG .................... 15.22 – 15.26 


b) Veräußerungssperre des § 15 Absatz 2 Satz 4 UmwStG ..................... 15.27 – 15.32 


c) Rechtsfolgen einer steuerschädlichen Anteilsveräußerung .................. 15.33 – 15.35 


3. Trennung von Gesellschafterstämmen (§ 15 Absatz 2 Satz 5 UmwStG)  


a) Begriff der Trennung von Gesellschafterstämmen ............................... 15.36 – 15.37 


b) Vorbesitzzeit ......................................................................................... 15.38 – 15.40 


IV. Kürzung verrechenbarer Verluste, verbleibender Verlustvorträge, nicht ausgeglichener  
negativer Einkünfte, eines Zinsvortrags und eines EBITDA-Vortrags (§ 15 Absatz 3  
UmwStG)...................................................................................................... 


15.41 


V. Aufteilung der Buchwerte der Anteile gem. § 13 UmwStG in den Fällen der Spaltung ................  15.42 – 15.43 


VI. Umwandlungen mit Wertverschiebungen zwischen den Anteilseignern ....... 15.44 


B. Auf- oder Abspaltung auf eine Personengesellschaft (§ 16 UmwStG)  


I. Entsprechende Anwendung des § 15 UmwStG .............................................. 16.01 


II. Anwendbarkeit des § 3 Absatz 2 UmwStG ..................................................... 16.02 


  







 


5 


 


 Rn. 


III. Verrechenbare Verluste, verbleibende Verlustvorträge, nicht ausgeglichene negative  
Einkünfte, Zinsvorträge und EBITDA-Vorträge ............................................  


16.03 


IV. Investitionsabzugsbetrag nach § 7g EStG ....................................................  16.04 


Fünfter Teil. Gewerbesteuer  


A. Gewerbesteuer bei Vermögensübergang auf eine Personengesellschaft oder auf eine natürliche Person sowie bei 
Formwechsel in eine Personengesellschaft (§ 18 UmwStG) 


 


I. Geltung der §§ 3 bis 9 und 16 UmwStG für die Ermittlung des Gewerbeertrags (§ 18 Absatz 1 UmwStG)  18.01 – 18.02 


II. Übernahmegewinn oder -verlust sowie Bezüge i. S. d. § 7 UmwStG (§ 18 Absatz 2  
UmwStG) .......................................................................................................  


18.03 – 18.04 


III. Missbrauchstatbestand des § 18 Absatz 3 UmwStG ....................................  18.05 


1. Begriff der Veräußerung und Aufgabe ......................................................  18.06 – 18.08 


2. Aufgabe- oder Veräußerungsgewinn ........................................................  18.09 – 18.10 


3. Übergang auf Rechtsträger, der nicht gewerbesteuerpflichtig ist ..............  18.11 


B. Gewerbesteuer bei Vermögensübergang auf eine andere Körperschaft (§ 19 UmwStG) .................  19.01 


Sechster Teil. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft und An-
teilstausch 


 


A. Grundkonzeption der Einbringung nach §§ 20 ff. UmwStG  


I. Allgemeines ....................................................................................................  E 20.01 


II. Grundkonzept ................................................................................................  E 20.02 


1. Sacheinlage ..............................................................................................  
E 20.03 – E 20.05 


2. Anteilstausch .............................................................................................  
E 20.06 – E 20.08 


III. Gewährung neuer Anteile, Gewährung sonstiger Gegenleistungen 
E 20.09 – E 20.11 


B. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft (§ 20 UmwStG)  


I. Anwendungsbereich (§ 20 Absatz 1, 5, 6 UmwStG) .......................................  20.01 


1. Beteiligte der Einbringung  


a) Einbringender .......................................................................................  20.02 – 20.03 


b) Übernehmende Gesellschaft ................................................................  20.04 


2. Gegenstand der Einbringung ....................................................................  20.05 


a) Übertragung eines Betriebs oder Teilbetriebs ......................................  20.06 – 20.09 


b) Mitunternehmeranteil ............................................................................  20.10 – 20.12 


3. Zeitpunkt der Einbringung (§ 20 Absatz 5, 6 UmwStG) .............................  20.13 – 20.16 


II. Bewertung durch die übernehmende Gesellschaft (§ 20 Absatz 2 UmwStG)  


1. Inhalt und Einschränkungen des Bewertungswahlrechts ..........................  20.17 – 20.19 


2. Verhältnis zum Handelsrecht (§ 20 Absatz 2 UmwStG, § 5 Absatz 1 EStG) ............................  20.20 


3. Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung  20.21 – 20.24 


III. Besteuerung des Einbringungsgewinns (§ 20 Absatz 3 bis 5 UmwStG) .......  20.25 – 20.27 


IV. Besonderheiten bei Pensionszusagen zugunsten von einbringenden Mitunternehmern  


1. Behandlung bei der übertragenden Personengesellschaft ........................  20.28 


2. Behandlung bei der übernehmenden Kapitalgesellschaft .........................  20.29 – 20.31 


3. Behandlung beim begünstigten Gesellschafter bzw. den ehemaligen Mitunternehmern .........  20.32 – 20.33 


V. Besonderheiten bei grenzüberschreitenden Einbringungen  


1. Anschaffungskosten der erhaltenen Anteile ..............................................  20.34 


2. Anrechnung ausländischer Steuern ..........................................................  20.35 


a) Sonderfall der Einbringung einer Betriebsstätte (§ 20 Absatz 7, § 3 Absatz 3  
UmwStG) ..............................................................................................  


20.36 


b) Sonderfall steuerlich transparenter Gesellschaften (§ 20 Absatz 8 UmwStG) ....................  20.37 


VI. Besonderheiten bei der Einbringung einbringungsgeborener Anteile i. S. v. § 21 Absatz 1 UmwStG 1995  20.38 – 20.41 


C. Bewertung der Anteile beim Anteilstausch (§ 21 UmwStG)  


I. Allgemeines ....................................................................................................  21.01 – 21.02 


II. Persönlicher Anwendungsbereich  
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1. Einbringender ...........................................................................................  21.03 


2. Übernehmende Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) .................  21.04 


3. Erworbene Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) ........................  21.05 – 21.06 


III. Bewertung der eingebrachten Anteile bei der übernehmenden Gesellschaft  


1. Ansatz des gemeinen Werts .....................................................................  21.07 – 21.08 


2. Bewertungswahlrecht beim qualifizierten Anteilstausch (§ 21 Absatz 1 Satz 2 UmwStG)  


a) Begriff des qualifizierten Anteilstauschs ...............................................  21.09 


b) Einschränkungen des Bewertungswahlrechts......................................  21.10 


c) Verhältnis zum Handelsrecht ...............................................................  21.11 


d) Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung
 .............................................................................................................  


21.12 


IV. Ermittlung des Veräußerungspreises der eingebrachten Anteile und des Wertansatzes der erhaltenen Anteile 
beim Einbringenden .....................................................................................  


21.13 – 21.15 


V. Besteuerung des aus dem Anteilstausch resultierenden Gewinns beim Einbringenden ..............  21.16 


VI. Steuerlicher Übertragungsstichtag (Einbringungszeitpunkt) .........................  21.17 


D. Besteuerung des Anteilseigners (§ 22 UmwStG)  


I. Allgemeines ....................................................................................................  22.01 – 22.06 


II. Rückwirkende Besteuerung des Einbringungsgewinns (§ 22 Absatz 1 und 2 UmwStG)  


1. Sacheinlage (§ 22 Absatz 1 UmwStG) ......................................................  22.07 – 22.11 


2. Anteilstausch und Miteinbringung von Anteilen an Kapitalgesellschaften oder Genossenschaften bei Sachein-
lage (§ 22 Absatz 2 UmwStG) ..................................................................  


22.12 – 22.17 


III. Die die rückwirkende Einbringungsgewinnbesteuerung auslösenden Ereignisse i. S. d. § 22 Absatz 1 Satz 6 i. V. 
m. Absatz 2 Satz 6 UmwStG) 


 


1. Allgemeines ..............................................................................................  22.18 – 22.19 


2. Unentgeltliche Übertragungen ..................................................................  22.20 


3. Entgeltliche Übertragungen ......................................................................  22.21 – 22.26 


4. Wegfall der Voraussetzungen i. S. v. § 1 Absatz 4 UmwStG ....................  22.27 


IV. Nachweispflichten (§ 22 Absatz 3 UmwStG) ................................................  22.28 – 22.33 


V. Juristische Personen des öffentlichen Rechts und von der Körperschaftsteuer befreite  
Körperschaften als Einbringende (§ 22 Absatz 4 UmwStG) .........................  


22.34 – 22.37 


VI. Bescheinigung des Einbringungsgewinns und der darauf entfallenden Steuer (§ 22 Absatz 5 UmwStG)  22.38 – 22.40 


VII. Unentgeltliche Rechtsnachfolge (§ 22 Absatz 6 UmwStG) .........................  22.41 – 22.42 


VIII. Verlagerung stiller Reserven auf andere Gesellschaftsanteile (§ 22 Absatz 7 UmwStG, Mitverstrickung von An-
teilen) ........................................................................................................  


22.43 – 22.46 


E. Auswirkungen bei der übernehmenden Gesellschaft (§ 23 UmwStG)  


I. Allgemeines ....................................................................................................  23.01 – 23.04 


II. Buchwert- oder Zwischenwertansatz (§ 23 Absatz 1 UmwStG) ....................  23.05 – 23.06 


III. Besonderheiten in den Fällen der rückwirkenden Besteuerung des Einbringungsgewinns  
(§ 23 Absatz 2 UmwStG) 


 


1. Sacheinlage ohne miteingebrachte Anteile ...............................................  23.07 – 23.10 


2. Anteilstausch und Miteinbringung von Anteilen i. R. einer Sacheinlage....  23.11 


3. Entrichtung der Steuer ..............................................................................  23.12 – 23.13 


IV. Besonderheiten beim Zwischenwertansatz (§ 23 Absatz 3 UmwStG) .........  23.14 – 23.16 


V. Ansatz des gemeinen Werts (§ 23 Absatz 4 UmwStG) .................................  23.17 – 23.21 


VI. Verlustabzug bei Auslandsbetriebsstätten ...................................................  23.22 


Siebter Teil. Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesell-
schaft (§ 24 UmwStG) 


 


A. Allgemeines  


I. Persönlicher und sachlicher Anwendungsbereich ..........................................  24.01 – 24.02 


II. Entsprechende Anwendung der Regelungen zu §§ 20, 22, 23 UmwStG ......  24.03 – 24.05 


III. Rückbeziehung nach § 24 Absatz 4 UmwStG ..............................................  24.06 
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B. Einbringung gegen Gewährung von Gesellschaftsrechten  


I. Allgemeines ....................................................................................................  24.07 


II. Einbringung mit Zuzahlung zu Buchwerten ....................................................  24.08 – 24.11 


III. Einbringung mit Zuzahlung zu gemeinen Werten .........................................  24.12 


C. Ergänzungsbilanzen ...........................................................................................  24.13 – 24.14 


D. Anwendung der §§ 16, 34 EStG bei Einbringung zum gemeinen Wert ..............  24.15 – 24.17 


E. Besonderheiten bei der Einbringung von Anteilen an Körperschaften, Personenvereinigungen und Vermögensmassen 
(§ 24 Absatz 5 UmwStG) 


 


I. Allgemeines ....................................................................................................  24.18 – 24.22 


II. Anteile an Körperschaften, Personenvereinigungen und Vermögensmassen  24.23 


III. Einbringung durch nicht nach § 8b Absatz 2 KStG begünstigte Personen ...  24.24 


IV. Veräußerung und gleichgestellte Ereignisse der Weiterübertragung ............  24.25 – 24.27 


V. Ermittlung und ertragsteuerliche Behandlung des Einbringungsgewinns ......  24.28 


VI. Nachweispflichten .........................................................................................  24.29 


VII. Bescheinigungsverfahren ............................................................................  24.30 


VIII. Unentgeltliche Rechtsnachfolge .................................................................  24.31 


IX. Mitverstrickung von Anteilen .........................................................................  24.32 


X. Auswirkungen bei der übernehmenden Gesellschaft ....................................  24.33 


Achter Teil. Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder Genossenschaft (§ 25 Um-
wStG) 


25.01 


Neunter Teil. Verhinderung von Missbräuchen (§ 26 UmwStG) 26.01 


Zehnter Teil. Anwendungsvorschriften und Ermächtigung  


A. Allgemeines ........................................................................................................  27.01 – 27.02 


B. Veräußerung der auf einer Sacheinlage beruhenden Anteile  


I. Grundfall .........................................................................................................  27.03 


II. Weitereinbringungsfall ....................................................................................  27.04 – 27.07 


C. Veräußerung der auf einem Anteilstausch beruhenden Anteile 27.08 – 27.11 


D. [einstweilen frei] .................................................................................................  27.12 


E. Spezialregelung für die Veräußerung einbringungsgeborener Anteile gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 
1995 ...................................................................................................................  


27.13 


F. Sonstige Anwendungsbestimmungen ................................................................  S.01 


Besonderer Teil zum UmwStG  


A. Auswirkungen der Umwandlung auf eine Organschaft  


I. Organträger als übertragender bzw. umzuwandelnder Rechtsträger  


1. Verschmelzung des Organträgers .............................................................  Org.01 


a) Fortsetzung einer bestehenden Organschaft im Verhältnis zum übernehmenden Rechtsträger  Org.02 


b) Erstmalige Begründung einer Organschaft zum übernehmenden Rechtsträger .................  Org.03 


c)  Beendigung der Organschaft bei Abwärtsverschmelzung ...................  Org.04 


d) Organschaftliche Ausgleichsposten .....................................................  Org.05 


2. Auf- und Abspaltung, Ausgliederung .........................................................  Org.06 – Org.09 


3. Formwechsel des Organträgers ................................................................  Org.10 


4. Mindestlaufzeit und vorzeitige Beendigung des Gewinnabführungsvertrags ...........................  Org.11 – Org.12 


5. Begründung einer Organschaft nach Einbringung i. S. d. § 20 UmwStG ..  Org.13 – Org.14 


6. Begründung einer Organschaft nach Anteilstausch i. S. d. § 21 UmwStG  Org.15 – Org.17 
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7. Anwachsung bei einer Organträger-Personengesellschaft .......................  Org.18 


8. Zurechnung des Organeinkommens bei Umwandlung des Organträgers .  Org.19 


II. Organträger als übernehmender Rechtsträger ..............................................  Org.20 


III. Organgesellschaft als übertragender bzw. umzuwandelnder Rechtsträger  


1. Verschmelzung auf eine andere Gesellschaft ...........................................  Org.21 


2. Auf- und Abspaltung, Ausgliederung .........................................................  Org.22 – Org.23 


3. Formwechsel .............................................................................................  Org.24 – Org.25 


4. Vorzeitige Beendigung des Gewinnabführungsvertrags ............................  Org.26 


5. Zurechnung eines Übertragungsgewinns bzw. -verlusts ...........................  Org.27 


6. Mehr- und Minderabführungen ..................................................................  Org.28 


IV. Organgesellschaft als übernehmender Rechtsträger  


1. Fortgeltung der Organschaft .....................................................................  Org.29 


2. Übernahmegewinn bzw. -verlust und Gewinnabführung ...........................  Org.30 – Org.32 


3. Mehr- und Minderabführungen ..................................................................  Org.33 –Org.34 


B. Auswirkungen auf das steuerliche Einlagekonto und den Sonderausweis  


I. Übersicht .........................................................................................................  K.01 


II. Anwendung des § 29 KStG  


1. Sachlicher Anwendungsbereich ................................................................  K.02 


2. Behandlung bei der übertragenden Körperschaft  


a) Fiktive Herabsetzung des Nennkapitals ...............................................  K.03 


b) Verringerung der Bestände beim steuerlichen Einlagekonto ................  K.04 – K.06 


c) Anpassung des Nennkapitals bei Abspaltung ......................................  K.07 


d) Zusammenfassendes Beispiel ..............................................................  K.08 


3. Behandlung bei der übernehmenden Körperschaft  


a) Hinzurechnung des Bestands des steuerlichen Einlagekontos bei der übernehmenden Körperschaft  K.09 


b) Beteiligung der übernehmenden Körperschaft an der übertragenden Körperschaft (Aufwärtsverschmelzung)  K.10 – K.11 


c) Beteiligung der übertragenden Körperschaft an der übernehmenden Körperschaft (Abwärtsverschmelzung)  K.12 – K.14 


d) Erhöhung des Nennkapitals .................................................................  K.15 


e) Zusammenfassendes Beispiel ..............................................................  K.16 


4. Aufteilungsschlüssel bei Auf- und Abspaltung ...........................................  K.17 


5. § 29 Absatz 5 und 6 KStG .........................................................................  K.18 – K.19 


 


 


Unter Bezugnahme auf das Ergebnis der Erörterungen mit den obersten Finanzbehörden der Länder gilt zur Anwendung des 
Umwandlungssteuergesetzes i. d. F. des Gesetzes über steuerliche Begleitmaßnahmen zur Einführung der Europäischen Ge-
sellschaft und zur Änderung weiterer steuerrechtlicher Vorschriften vom 7.12.2006 (BGBl. I S. 2782; 2007 I S. 68), zuletzt geän-
dert durch das Gesetz…vom XX.XX.202X, BGBl. I S. XXXX (im Folgenden: UmwStG 2006 oder UmwStG), Folgendes: 


 


Erstes Kapitel: Anwendungsregelungen 


A. Verhältnis des UmwStG 2006 zum UmwStG 1995 


Das UmwStG 1995 i. d. F. der Bekanntmachung vom 15.10.2002 (BGBl. I S. 4133; 2003 I S. 738) ist durch das Gesetz über 
steuerliche Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung weiterer steuerrechtlicher Vor-
schriften (SEStEG) vom 7.12.2006 (BGBl. I S. 2782; 2007 I S. 68) nicht aufgehoben worden, sondern gilt fort. Hiervon sind ins-
besondere die Regelungen zu den einbringungsgeborenen Anteilen (§ 21 UmwStG 1995) und zum rückwirkenden Wegfall von 
Steuererleichterungen (§ 26 UmwStG 1995) betroffen. Insoweit finden auch das BMF-Schreiben vom 25.3.1998, BStBl I S. 268, 
geändert durch das BMF-Schreiben vom 21.8.2001, BStBl I S. 543, und das BMF-Schreiben vom 16.12.2003, BStBl I S. 786, 
weiterhin Anwendung. 


 


B. Ertragsteuerliche Beurteilung von Umwandlungen und Einbringungen 


Umwandlungen und Einbringungen stellen auf der Ebene des übertragenden Rechtsträgers sowie des übernehmenden Rechts-
trägers Veräußerungs- und Anschaffungsvorgänge hinsichtlich des übertragenen Vermögens dar (BFH vom 15.10.1997, I R 
22/96, BStBl 1998 II S. 168, BFH vom 16.5.2002, III R 45/98, BStBl 2003 II S. 10, und BFH vom 17.9.2003, I R 97/02, BStBl 2004 
II S. 686). Abweichend von den zivilrechtlichen Wertungen im UmwG gilt dies für ertragsteuerliche Zwecke auch für den Form-
wechsel einer Kapitalgesellschaft in eine Personengesellschaft und umgekehrt (BFH vom 19.10.2005, I R 38/04, BStBl 2006 II 
S. 568 und vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). 


Auf der Ebene der Anteilseigner einer übertragenden Körperschaft ist die Umwandlung zwischen Körperschaften ebenfalls als 
Veräußerungs- und Anschaffungsvorgang der Anteile zum gemeinen Wert zu beurteilen (BFH vom 19.8.2008, IX R 71/07, BStBl 
2009 II S. 13). Dies gilt grundsätzlich auch bei einer Aufwärtsverschmelzung (BFH vom 24.1.2018, I R 48/15, BStBl 2019 II S. 
45), allerdings handelt es sich bei dem übernehmenden Rechtsträger um einen Anschaffungsvorgang hinsichtlich des übertrage-
nen Vermögens (vgl. Rn. 00.02). 


00.01 


00.02 


00.03 
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Die Umwandlung einer Körperschaft in bzw. auf eine Personengesellschaft ist ebenfalls eine Veräußerung der Anteile an dem 
übertragenden Rechtsträger (BFH vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). 


 


C. Zeitliche Anwendung 


Dieses Schreiben findet auf alle offenen Fälle Anwendung und ersetzt insoweit das BMF-Schreiben vom 11.11.2011, BStBl I S. 
1314. Hat sich die Rechtslage zwischen Verwirklichung des Besteuerungstatbestands und dem xx.xx.xxxx [einfügen: Datum die-
ses BMF-Schreibens] maßgeblich geändert, gilt dies nur, soweit die Anwendung dieses Schreibens zu der im Einzelfall maßgeb-
lichen Rechtslage nicht in Widerspruch steht. 


 


Zweites Kapitel: Steuerliche Folgen von Umwandlungen und Einbringungen nach dem UmwStG 


Erster Teil. Allgemeine Vorschriften 


A. Anwendungsbereich und Begriffsbestimmungen (§ 1 UmwStG) 


Die Vorschriften des UmwStG regeln ausschließlich die steuerlichen Folgen von Umwandlungen (§§ 3 bis 19 UmwStG) und Ein-
bringungen (§§ 20 bis 25 UmwStG) für die Körperschaft-, Einkommen- und Gewerbesteuer. Steuerliche Folgen für andere Steu-
erarten (z. B. die Umsatz-, die Grunderwerb- oder die Erbschaftsteuer) regelt das UmwStG nicht. 


Voraussetzung für die Anwendung des UmwStG ist zunächst, dass der sachliche Anwendungsbereich (§ 1 Absatz 1, Absatz 3 
UmwStG) und der persönliche Anwendungsbereich erfüllt sind. Mit dem Gesetz zur Modernisierung des Körperschaftsteuerrechts 
vom 25.6.2021, BGBl. I S. 2050 (KöMoG), ist § 1 Absatz 2 UmwStG mit den darin enthaltenen Beschränkungen auf EU-Mitglied-
staaten und EWR-Staaten für steuerliche Übertragungsstichtage nach dem 31.12.2021 aufgehoben worden. Für Einbringungen 
(§§ 20 bis 25 UmwStG) müssen die persönlichen Voraussetzungen des § 1 Absatz 4 UmwStG erfüllt sein. Der sachliche und der 
persönliche Anwendungsbereich des UmwStG werden durch die in den jeweiligen Einzelsteuergesetzen geregelten Steuerpflich-
ten (§ 1 EStG, §§ 1 bis 4 KStG sowie § 2 GewStG) begrenzt. Umwandlungen und Einbringungen nach den Vorschriften des 
UmwG müssen zudem zivilrechtlich zulässig und wirksam sein (sog. Maßgeblichkeit des Gesellschaftsrechts).  


Zur Option zur Körperschaftsbesteuerung (§ 1a KStG) wird auf das BMF-Schreiben vom 10.11.2021, BStBl I S. 2212, verwiesen. 


 


I. Sachlicher Anwendungsbereich 


1. Zweiter bis Fünfter Teil (§ 1 Absatz 1 UmwStG) 


a) Umwandlungen nach § 1 UmwG (inländische Umwandlungen) 


Eine inländische Umwandlung liegt vor, wenn es sich um eine Umwandlung i. S. d. § 1 UmwG handelt und der oder die übertra-
gende(n) Rechtsträger und der oder die übernehmende(n) Rechtsträger den statutarischen Sitz im Inland hat oder haben. Bei 
einer Personengesellschaft als übernehmendem Rechtsträger ist deren Sitz der Hauptverwaltung und bei einer natürlichen Per-
son als übernehmendem Rechtsträger ist deren Wohnsitz (§ 7 BGB) maßgebend. 


Der sachliche Anwendungsbereich des UmwStG bestimmt sich bei Umwandlungen von inländischen Rechtsträgern nach den 
Umwandlungsmöglichkeiten des UmwG vom 28.10.1994 (BGBl. I S. 3210; 1995 I S. 428), zuletzt geändert durch das Gesetz 
…vom   , BGBl. I S. …, in der jeweils geltenden Fassung. Für Rechtsträger mit Sitz im Inland sind in § 1 Absatz 1 UmwG die 
folgenden Umwandlungsarten vorgesehen: 


– die Verschmelzung, 


– die Spaltung (Aufspaltung, Abspaltung, Ausgliederung), 


– die Vermögensübertragung und 


– der Formwechsel. 


Diese Aufzählung ist abschließend. Eine Umwandlung außer in den im UmwG genannten Fällen ist nur möglich, wenn sie durch 
ein anderes Bundes- oder ein Landesgesetz ausdrücklich vorgesehen ist (§ 1 Absatz 2 UmwG; vgl. Rn. 01.07). 


Die Möglichkeit zur Umwandlung nach dem UmwG ist auf die jeweils im UmwG abschließend bezeichneten Rechtsträger be-
grenzt. Die Umwandlungsfähigkeit supranationaler Rechtsformen des europäischen Rechts bestimmt sich nach den Vorgaben 
des sekundären Unionsrechts ggf. i. V. m. den nationalen Ausführungsgesetzen. Die Umwandlungsfähigkeit einer 


– Europäischen Gesellschaft (SE) entspricht nach Artikel 9 der Verordnung (EG) Nr. 2157/2001 (SE-VO), ABl. EG Nr. L 294 
S. 1, der einer AG, 


– Europäischen Genossenschaft (SCE) entspricht nach Artikel 8 der Verordnung (EG) Nr. 1435/2003 (SCE-VO), ABl. EG Nr. 
L 207 S. 1, der einer eG und 


– Europäischen wirtschaftlichen Interessenvereinigung (EWIV) entspricht nach Artikel 2 der Verordnung (EWG) Nr. 2137/85 
(EWIV-VO), ABl. EG Nr. L 199 S. 1, i. V. m. § 1 EWIV-Ausführungsgesetz, BGBl. 1988 I S. 514, der einer OHG. 


Der sachliche Anwendungsbereich des Zweiten bis Fünften Teils gilt nur für 


– die Verschmelzung (§ 2 UmwG) von Körperschaften auf Körperschaften, Personengesellschaften oder eine natürliche Per-
son, 


– die Auf- und Abspaltung (§ 123 Absatz 1 und 2 UmwG) von Körperschaften auf Körperschaften oder Personengesellschaften, 


– den Formwechsel (§ 190 Absatz 1 UmwG) einer Kapitalgesellschaft in eine Personengesellschaft, 


– die Vermögensübertragung (§ 174 UmwG) von Körperschaften auf Körperschaften sowie  


– Umwandlungen i. S. d. § 1 Absatz 2 UmwG, soweit diese einer Umwandlung i. S. d. § 1 Absatz 1 UmwG entsprechen (vgl. 
Rn. 01.07 f.). 


Bei der Frage, ob eine zivilrechtlich wirksame Umwandlung i. S. dieser Bestimmungen vorliegt, ist regelmäßig von der register-
rechtlichen Entscheidung auszugehen. Dies gilt jedoch nicht, wenn die registerrechtliche Entscheidung trotz rechtlich gravierender 
Mängel erfolgte. 


Für Umwandlungen i. S. d. § 1 Absatz 2 UmwG setzt die Anwendung des Zweiten bis Fünften Teils eine durch eine bundes- oder 
landesgesetzliche Regelung ausdrücklich zugelassene Umwandlung (z. B. § 38a LwAnpG, § 6b VermG sowie einzelne Sparkas-
sengesetze der Länder) voraus, die einer Umwandlung i. S. d. § 1 Absatz 1 UmwG entspricht. Die aktive und passive Umwand-
lungsfähigkeit (vgl. zum Begriff auch Rn. 01.26) ergibt sich aus dem jeweiligen Bundes- oder Landesgesetz. 


Eine Umwandlung aufgrund ausdrücklicher bundes- oder landesgesetzlicher Regelung entspricht einer Umwandlung i. S. d. § 1 
Absatz 1 UmwG, wenn sie mit einer der in § 1 Absatz 1 UmwG abschließend aufgezählten Umwandlungsarten vergleichbar ist; 
zur Prüfung der Vergleichbarkeit vgl. Rn. 01.24 ff. Insoweit sind die für die jeweils vergleichbare Umwandlungsart einschlägigen 
Bestimmungen des UmwStG anzuwenden (z. B. § 9 UmwStG für den Formwechsel in eine rechtsfähige [ab: 1.1.2024] Personen-
gesellschaft nach § 38a LwAnpG). 


00.04 


00.04a 


01.01 


01.02 


01.02a 


01.03 


01.04 


01.05 


01.06 


01.07 
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aa) Verschmelzung 


Bei der Verschmelzung handelt es sich um die Übertragung des gesamten Vermögens eines Rechtsträgers auf einen anderen 
schon bestehenden Rechtsträger (Verschmelzung durch Aufnahme) oder zweier oder mehrerer Rechtsträger auf einen neu ge-
gründeten Rechtsträger (Verschmelzung durch Neugründung) im Wege der Gesamtrechtsnachfolge unter Auflösung ohne Ab-
wicklung. Den Anteilsinhabern des übertragenden Rechtsträgers wird dabei im Wege des Anteilstauschs eine Beteiligung am 
übernehmenden Rechtsträger gewährt. 


In bestimmten Fällen darf bzw. muss das gezeichnete Kapital des übernehmenden Rechtsträgers nicht erhöht werden (z. B. § 54 
Absatz 1 Satz 1 und 2 UmwG). Bei notariell beurkundetem Verzicht aller Anteilsinhaber kann auf die Verpflichtung zur Gewährung 
von Anteilen gänzlich verzichtet werden (z. B. § 54 Absatz 1 Satz 3 UmwG). 


Das UmwG sieht folgende Möglichkeiten der Verschmelzung vor: 


 
 auf 


 


von 


PershG/ 
PartG/ein-
getragene 


GbR1 


GmbH AG KGaA eG 
eV/ 


wirtsch. 
Verein 


gen. Prü-
fungs- ver-


band 
VVaG 


nat. Per-
son 


PershG/ 
PartG/einge-
tragene GbR 


§§   2 – 38 


§§ 39 – 45 


§§   2 – 38 


§§ 39 – 45 


§§ 46 – 59 


§§   2 – 38 


§§ 39 – 45 


§§ 60 – 77 


§§   2 – 38 


§§ 39 – 45 


§ 78 


§§   2 – 38 


§§ 39 – 45 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


GmbH inkl. 
UG 


§§   2 – 38 


§§ 39 – 45 


§§ 46 – 59 


§§   2 – 38 


§§ 46 – 59 


§§   2 – 38 


§§ 46 – 59 


§§ 60 – 77 


§§   2 – 38 


§§ 46 – 59 


§ 78 


§§   2 – 38 


§§ 46 – 59 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


2)§§ 2 – 38 


§§ 46 – 59 


§§ 120 – 122 


AG §§ 2 – 38 


§§ 39 – 45 


§§ 60 – 77 


§§ 2 – 38 


§§ 46 – 59 


§§ 60 – 77 


3)§§ 2 – 38 


§§ 60 – 77 


§§   2 – 38 


§§ 60 – 77 


§ 78 


§§ 2 – 38 


§§ 60 – 77 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


1)§§ 2 – 38 


§§ 60 – 77 


§§ 120 – 122 


KGaA §§   2 – 38 


§§ 39 – 45 


§ 78 


§§   2 – 38 


§§ 46 – 59 


§ 78 


§§   2 – 38 


§§ 60 – 77 


§ 78 


§§   2 – 38 


§ 78 


§§   2 – 38 


§ 78 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


1)§§ 2 – 38 


§ 78 


§§ 120 – 122 


eG §§   2 – 38 


§§ 39 – 45 


§§ 79 – 98 


§§   2 – 38 


§§ 46 – 59 


§§ 79 – 98 


§§   2 – 38 


§§ 60 – 77 


§§ 79 – 98 


§§   2 – 38 


§ 78 


§§ 79 – 98 


§§   2 – 38 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


eV/wirtsch. 
Verein 


§§   2 – 38 


§§ 39 – 45 


§§ 99 – 104a 


§§   2 – 38 


§§ 46 – 59 


§§ 99 – 104a 


§§   2 – 38 


§§ 60 – 77 


§§ 99 – 104a 


§§   2 – 38 


§ 78 


§§ 99 – 104a 


§§   2 – 38 


§§ 79 – 98 


§§ 99 – 104a 


§§   2 – 38 


§§ 99 – 104a 


4)§§ 2 – 38 


§§ 99 – 104a 


§§ 105 – 108 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


gen.  
Prüfungs-
verband 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


5)§§ 2 – 38 


§§ 105 – 108 


– 


(§ 105) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


VVaG – 


(§ 109) 


– 


(§ 109) 


6)§§ 2 – 38 


§§ 60 – 77 


§§ 109 – 113 


– 


(§ 109) 


– 


(§ 109) 


– 


(§ 109) 


– 


(§ 109) 


§§   2 – 38 


§§ 109 – 119 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


nat. Pers. – – – – – – – – – 


 


bb) Formwechsel 


Der Formwechsel beschränkt sich auf die Änderung der Rechtsform eines Rechtsträgers unter Wahrung seiner rechtlichen Iden-
tität, und zwar grundsätzlich unter Beibehaltung des Kreises der Anteilsinhaber (zur Aufnahme weiterer Gesellschafter i. R. eines 
Formwechsels vgl. aber BGH vom 9.5.2005, II ZR 29/03, DStR 2005 S. 1539). Zivilrechtlich findet beim Formwechsel keine Ver-
mögensübertragung statt. In den Anwendungsbereich des Zweiten bis Fünften Teils fallen nur Formwechsel einer Körperschaft 
in eine Personengesellschaft. 


Handelsrechtlich ist der Formwechsel für folgende Rechtsformen zulässig; der Formwechsel innerhalb der Gesamthand richtet 
sich dabei nach § 190 Absatz 2, § 1 Absatz 2 UmwG i. V. m. §§ 705 ff. BGB, §§ 105, 161 HGB oder §§ 1 ff. PartGG: 


 
auf 


 


von 


PershG/PartG, 


(eingetragene)7 
GbR 


GmbH AG KGaA eG 


PershG/ 
PartG, (ein-
getragene) 
GbR 


§ 190 Absatz 2, 


§ 191 Absatz 2 
Nummer 1 


i. V. m. 


§ 1 Absatz 2 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


GmbH inkl. 
UG 


§§ 190 – 213 


§ 226 


§§ 228 – 237 


8)– §§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 251 – 257 


AG §§ 190 – 213 


§ 226 


§§ 228 – 237 


§§ 190 – 213 


§ 226 


§§ 238 – 250 


9)– §§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 251 – 257 


                                                           


 
1) Vgl. § 3 Absatz 1 Nummer 1 UmwG i. d. F. des Gesetzes zur Modernisierung des Personengesellschaftsrechts vom 10.8.2021, BGBl. I S. 


3436. 
2) Natürliche Person muss Alleingesellschafter des übertragenden Rechtsträgers sein. 
3) Verschmelzung zur Gründung einer SE nach Artikel 2 Absatz 1, Artikel 17 bis 31 SE-VO. 
4) Vorgang ist nur unter den Voraussetzungen des § 105 Satz 2 UmwG möglich. 
5) Vorgang ist nur zur Aufnahme durch einen übernehmenden Rechtsträger möglich. 
6) Vorgang ist nur möglich, wenn der aufnehmende Rechtsträger eine Versicherungs-AG ist. 
7) GbR sind nur dann umwandlungsfähige Rechtsträger nach § 191 Absatz 1 Nummer 1 und Absatz 2 Nummer 1 UmwG i. d. F. des Gesetzes zur 


Modernisierung des Personengesellschaftsrechts vom 10.8.2021, BGBl. I S. 3436, wenn sie eingetragen sind. 
8) Die „Umwandlung“ einer UG in eine GmbH ist ein Firmen- und kein Formwechsel (§ 5a Absatz 5 GmbHG). 
9) Formwechsel einer AG in eine SE nach Artikel 2 Absatz 4, 37 SE-VO. 


 


01.08 


01.09 


01.10 


01.11 


01.12 
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KGaA §§ 190 – 213 


§§ 226 – 237 


§§ 190 – 213 


§§ 226 – 227 


§§ 238 – 250 


§§ 190 – 213 


§§ 226 – 227 


§§ 238 – 250 


– §§ 190 – 213 


§§ 226 – 227 


§§ 251 – 257 


eG – §§ 190 – 213 


§§ 258 – 271 


§§ 190 – 213 


§§ 258 – 271 


§§ 190 – 213 


§§ 258 – 271 


– 


eV/wirtsch. 
Verein 


– §§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§ 272 


§§ 283 – 290 


VVaG – – 1)§§ 190 – 213 


§§ 291 – 300 


– – 


Körpersch./ 
Anstalt des  
öff. Rechts 


– §§ 190 – 213 


§§ 301 – 303 


§§ 190 – 213 


§§ 301 – 303 


§§ 190 – 213 


§§ 301 – 303 


– 


 


cc) Spaltung 


Das UmwG sieht drei Formen der Spaltung vor: 


– die Aufspaltung, 


– die Abspaltung und 


– die Ausgliederung. 


Bei der Aufspaltung teilt ein Rechtsträger sein Vermögen unter Auflösung ohne Abwicklung auf und überträgt die Teile jeweils als 
Gesamtheit im Wege der Sonderrechtsnachfolge auf mindestens zwei andere schon bestehende (Aufspaltung zur Aufnahme) 
oder neu gegründete Rechtsträger (Aufspaltung zur Neugründung). Die Anteilsinhaber des sich aufspaltenden Rechtsträgers 
erhalten Anteile an den übernehmenden Rechtsträgern. 


Bei der Abspaltung bleibt der übertragende Rechtsträger bestehen. Er überträgt ebenfalls im Wege der Sonderrechtsnachfolge 
einen Teil oder mehrere Teile seines Vermögens jeweils als Gesamtheit auf einen oder mehrere andere schon bestehende oder 
neu gegründete Rechtsträger. Die Anteilsinhaber des abspaltenden Rechtsträgers erhalten Anteile am übernehmenden Rechts-
träger. Die sog. „nichtverhältniswahrende Spaltung“ schließt auch die Möglichkeit mit ein, dass ein Gesellschafter der übertragen-
den Gesellschaft überhaupt nicht an der übernehmenden Gesellschaft beteiligt wird (sog. „Spaltung zu Null“). 


Die Ausgliederung entspricht im Wesentlichen der Abspaltung. Die Anteile an den übernehmenden Rechtsträgern fallen jedoch 
in das Vermögen des ausgliedernden Rechtsträgers. Der Zweite bis Fünfte Teil des UmwStG gilt nicht für Ausgliederungen i. S. d. 
§ 123 Absatz 3 UmwG (§ 1 Absatz 1 Satz 2 UmwStG; vgl. auch Rn. 01.06). 


Das UmwG sieht folgende Spaltungsmöglichkeiten vor: 


 
auf 


von 


Eingetragene 
GbR/PershG/ 


PartG 
GmbH AG/KGaA eG eV 


gen. 
Prüfungsver-


band 
VVaG 


Eingetragene 
GbR/PershG/ 
PartG 


§§ 123 – 137 §§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


GmbH 
inkl. UG 


§§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 138 – 140 


§§ 141 – 146 


§§ 123 – 137 


§§ 138 – 140 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 


§§ 138 – 140 


– 


(§ 151) 


AG/KGaA §§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 138 – 140 


§§ 141 – 146 


§§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 141 – 146 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


eG §§ 123 – 137 


§§ 147 – 148 


§§ 123 – 137 


§§ 138 – 140 


§§ 147 – 148 


§§ 123 – 137 


§§ 141 – 146 


§§ 147 – 148 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


eV/wirtsch. 
Verein 


§§ 123 – 137 


§ 149 


§§ 123 – 137 


§§ 138 – 140 


§ 149 Absatz 1 


§§ 123 – 137 


§§ 141 – 146 


§ 149 Absatz 1 


§§ 123 – 137 


§§ 147 – 149 


2)§§ 123 – 137 


§ 149 Absatz 2 


§§ 123 – 137 


§§ 138 – 140 


§ 149 Absatz 1 


– 


(§ 151) 


gen. Prü-
fungsver-
band 


– 


(§ 150) 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§ 150 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§ 150 


– 


(§ 150) 


– 


(§ 150) 


3)§§ 123 – 137 


§ 150 


– 


(§ 150) 


VVaG – 


(§ 151) 


nur Ausgliede-
rung, wenn keine 
Übertragung von 
Vers.- Verträgen 


§§ 123 – 137 


§§ 138 – 140 


§ 151 


Auf-/Abspaltung 
nur auf Vers.-


AG; Ausgliede-
rung nur, wenn 
keine Übertra-


gung von Vers.-
Verträgen 


§§ 123 – 135 


§§ 141 – 146 


§ 151 


– 


(§ 151) 


– 


(§ 151) 


– 


(§ 151) 


nur Auf-/ 
Abspaltung 


§§ 123 – 135 


§§ 141 – 146 


§ 151 


Einzelkauf-
mann 


nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 152 – 160 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§§ 152 – 160 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§§ 152 – 160 


nur  
Ausgliederung 
2)§§ 123 – 137 


§§ 147 – 148 


§§ 152 – 160 


– 


(§ 152) 


– 


(§ 152) 


– 


(§ 152) 


Stiftungen nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 161 – 167 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§§ 161 – 167 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§§ 161 – 167 


– 


(§ 161) 


– 


(§ 161) 


– 


(§ 161) 


– 


(§ 161) 


Gebiets-  
körpersch. 


nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 168 – 173 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 168) 


– 


(§ 168) 


– 


(§ 168) 


                                                           


 
1) Nur große VVaG; zum Vorliegen eines kleinen VVaG siehe § 53 VAG. 
2) Nur e. V. als übertragender Rechtsträger. 
3) Vorgang ist nur zur Aufnahme durch einen übernehmenden Rechtsträger möglich. 


01.13 


01.14 


01.15 


01.16 


01.17 
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§§ 168 – 173 §§ 168 – 173 §§ 168 – 173 


 


dd) Vermögensübertragung 


Die Vermögensübertragung ist als Vollübertragung und als Teilübertragung zugelassen. Ihre Ausgestaltung entspricht bei der 
Vollübertragung der Verschmelzung, bei der Teilübertragung der Spaltung. Der Unterschied zu diesen Umwandlungsarten be-
steht darin, dass die Gegenleistung für das übertragene Vermögen nicht in Anteilen an den übernehmenden oder neuen Rechts-
trägern besteht, sondern in einer Gegenleistung anderer Art, insbesondere in einer Barleistung. 


Die Vermögensübertragung ist nach dem UmwG auf folgende Fälle beschränkt: 


 
 auf 
von 


Öffentliche Hand VVaG 
öffentl.-rechtl. Vers.-Un-


ternehmen 
Vers.-AG 


GmbH 
Vollübertragung 
Teilübertragung 


 
§ 175 Nummer 1, § 176 
§ 175 Nummer 1, § 177 


 
– 
– 


 
– 
– 


 
– 
– 


AG/KGaA 
Vollübertragung 
Teilübertragung 


 
§ 175 Nummer 1, § 176 
§ 175 Nummer 1, § 177 


 
– 
– 


 
– 
– 


 
– 
– 


Vers.-AG 
Vollübertragung 
 
Teilübertragung 


 
– 
 
– 


 
§ 175 Nummer 2  


Buchstabe a, § 178 
§ 175 Nummer 2  


Buchstabe a, § 179 


 
§ 175 Nummer 2  


Buchstabe a, § 178 
§ 175 Nummer 2  


Buchstabe a, § 179 


 
– 
 
– 


VVaG 
Vollübertragung 
 
 
Teilübertragung 


 
– 
 
 
– 


 
– 
 
 
– 


 
§ 175 Nummer 2  


Buchstabe b, §§ 180 – 
183,  


§§ 185 – 187 
§ 175 Nummer 2  


Buchstabe b, §§ 184 – 187 


 
§ 175 Nummer 2  


Buchstabe b, §§ 180 – 
183,  


§§ 185–187 
§ 175 Nummer 2  


Buchstabe b, §§ 184 – 187 


öffentl.-rechtl. Vers.-Unter-
nehmen 
Vollübertragung 
 
Teilübertragung 


 
 
– 
 
– 


 
 


§ 175 Nummer 2  
Buchstabe c, § 188 
§ 175 Nummer 2  


Buchstabe c, § 189 


 
 
– 
 
– 


 
 


§ 175 Nummer 2  
Buchstabe c, § 188 
§ 175 Nummer 2  


Buchstabe c, § 189 


 


b) Vergleichbare ausländische Vorgänge 


Der Zweite bis Fünfte Teil gilt auch für mit 


– einer Verschmelzung i. S. d. § 2 UmwG, 


– einer Auf- oder Abspaltung i. S. d. § 123 Absatz 1 oder 2 UmwG sowie 


–  einem Formwechsel i. S. d. § 190 Absatz 1 UmwG 


vergleichbare ausländische Vorgänge. Auf ggf. bestehende Anzeigepflichten, z. B. nach §§ 137 ff. AO, wird hingewiesen. 


Ausländische Vorgänge i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 und 2 UmwStG sind Umwandlungen, bei denen auf den übertra-
genden Rechtsträger oder auf den übernehmenden Rechtsträger bzw. beim Formwechsel auf den umwandelnden Rechtsträger 
das UmwG nach den allgemeinen Grundsätzen kollisionsrechtlich keine Anwendung findet. Das für die Umwandlung maßge-
bende Recht bestimmt sich regelmäßig nach dem Gesellschaftsstatut des Staats, in dem der jeweilige Rechtsträger in ein öffent-
liches Register eingetragen ist. Ist er nicht oder noch nicht in ein öffentliches Register eingetragen, ist das Gesellschaftsstatut des 
Staats maßgebend, nach dem er organisiert ist. 


Ausländische Vorgänge i. S. d. § 1 Absatz 1 UmwStG sind auch grenzüberschreitende Umwandlungsvorgänge unter Beteiligung 
von Rechtsträgern, die dem deutschen Gesellschaftsstatut unterliegen. Die grenzüberschreitende Verschmelzung i. S. d. §§ 305 
ff. UmwG ist dabei grundsätzlich ein mit einer Verschmelzung i. S. d. § 2 UmwG, die grenzüberschreitende Spaltung i. S. d. §§ 
320 ff. UmwG ein mit einer Spaltung i. S. d. § 123 Absatz 1 oder 2 UmwG und ein grenzüberschreitender Formwechsel i. S. d. §§ 
333 ff. UmwG ein mit einem Formwechsel i. S. d. § 190 Absatz 1 UmwG vergleichbarer ausländischer Vorgang. Bei Umwandlun-
gen mit Drittstaatenbezug gilt dies entsprechend. 


Ein ausländischer Vorgang kann auch dann gegeben sein, wenn sämtliche beteiligten Rechtsträger im Inland unbeschränkt steu-
erpflichtig sind. 


Beispiel: 


Zwei Gesellschaften österreichischen Rechts (statutarischer Sitz in Österreich und effektiver Verwaltungssitz im Inland) sollen 
zu einer Gesellschaft österreichischen Rechts mit effektivem Verwaltungssitz im Inland verschmolzen werden. Die Gesellschaf-
ten österreichischen Rechts sind sämtlich im Inland nach § 1 Absatz 1 Nummer 1 KStG unbeschränkt steuerpflichtig. 


Lösung: 


Es handelt sich um einen ausländischen Vorgang, da für die Umwandlung ausschließlich das österreichische Gesellschaftsstatut 
maßgebend ist. 


 


aa) Zivilrechtliche Wirksamkeit nach ausländischem Recht 


Für ausländische Vorgänge gilt wie bei den inländischen Umwandlungen der Grundsatz der Maßgeblichkeit des Gesellschafts-
rechts. Der ausländische Vorgang muss nach dem jeweiligen Gesellschaftsstatut der beteiligten Rechtsträger gesellschaftsrecht-
lich zulässig und wirksam sein. Für die gesellschaftsrechtliche Zulässigkeit und Wirksamkeit einer ausländischen Umwandlung 
ist regelmäßig von der Entscheidung der ausländischen Registerbehörden auszugehen. Das gilt nicht bei gravierenden Mängeln 
der Umwandlung. 
 


bb) Prüfung und Maßstab der Vergleichbarkeit 


Die Prüfung, ob ein ausländischer Vorgang mit einer inländischen Umwandlung i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 und 2 
UmwStG vergleichbar ist, erfolgt durch die im jeweiligen Einzelfall zuständige inländische Finanzbehörde. Ein ausländischer Um-
wandlungsvorgang ist vergleichbar, wenn er seinem Wesen nach einer Verschmelzung, einer Auf- oder Abspaltung oder einem 
Formwechsel i. S. d. UmwG entspricht. Für die Beurteilung des ausländischen Vorgangs sind 


– die beteiligten Rechtsträger (vgl. Rn. 01.26 bis 01.28), 


– die Rechtsnatur bzw. Rechtsfolgen des Umwandlungsvorgangs (Strukturmerkmale), vgl. Rn. 01.29 bis 01.39 und 


– sonstige Vergleichskriterien (vgl. Rn. 01.40 bis 01.41) 


01.18 


01.19 


01.20 


01.21 


01.22 


01.23 


01.24 
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zu prüfen. Die Vergleichbarkeit muss hinsichtlich jedes dieser drei Kriterien gegeben sein, damit der ausländische Vorgang als 
vergleichbar eingestuft werden kann. 


Der Vergleichbarkeitsprüfung unterliegt grundsätzlich der jeweilige ausländische Umwandlungsvorgang in seiner konkreten recht-
lichen Ausgestaltung und nicht das ausländische Umwandlungsrecht als solches. Maßgebend ist, dass der nach ausländischem 
Umwandlungsrecht abgewickelte konkrete Vorgang ungeachtet des Sitzerfordernisses in § 1 Absatz 1 UmwG auch nach den 
Regelungen des UmwG wirksam abgewickelt werden könnte. 


Beispiel: 


Zwei Gesellschaften ausländischer Rechtsform sollen verschmolzen werden. Das ausländische Umwandlungsrecht sieht keine 
mit § 54 Absatz 4 UmwG vergleichbare Beschränkung barer Zuzahlungen vor. Im Verschmelzungsvertrag wird eine bare Zu-
zahlung i. H. v. 50 % des Gesamtnennbetrags der gewährten Anteile vereinbart. 


Lösung: 


Aufgrund der vertraglich vereinbarten baren Zuzahlung von nicht nur geringfügig mehr als 10 % des Gesamtnennbetrags der 
gewährten Anteile ist kein mit einer inländischen Umwandlung vergleichbarer Vorgang gegeben, da der Umwandlungsvorgang 
ungeachtet des Sitzerfordernisses in § 1 Absatz 1 UmwG nach den Vorschriften des UmwG nicht hätte abgewickelt werden 
können (vgl. Rn. 01.40). 


Wäre in dem Verschmelzungsvertrag eine bare Zuzahlung i. H. v. 10 % des Gesamtnennbetrags der gewährten Anteile verein-
bart worden, stünde einer Vergleichbarkeit des ausländischen Umwandlungsvorgangs die fehlende gesetzliche Beschränkung 
barer Zuzahlungen im ausländischen Umwandlungsrecht nicht entgegen. 


 


cc) Umwandlungsfähigkeit der beteiligten Rechtsträger 


Die Prüfung der Umwandlungsfähigkeit der beteiligten Rechtsträger hat bezogen auf die zu beurteilende Umwandlungsart und 
bezogen auf das jeweilige Gesellschaftsstatut der an dieser Umwandlung beteiligten Rechtsträger zu erfolgen. 


Die Voraussetzungen der Umwandlungsfähigkeit müssen – infolge des auch für ausländische Umwandlungen geltenden Grund-
satzes der Maßgeblichkeit des Gesellschaftsrechts (vgl. Rn. 01.23) – für sämtliche betroffenen Gesellschaftsstatuten der betei-
ligten Rechtsträger geprüft und mit der Umwandlungsfähigkeit nach dem UmwG verglichen werden; der ausländische Umwand-
lungsvorgangist nur dann mit einem inländischen vergleichbar, wenn die Vergleichbarkeit hinsichtlich aller dieser Aspekte für alle 
beteiligten Rechtsträger zu bejahen ist. 


Der ausländische Rechtsträger muss i. R. eines grundsätzlich individuellen zweistufigen Rechtstypenvergleichs einem vergleich-
baren umwandlungsfähigen Rechtsträger inländischen Rechts entsprechen. Allein die steuerliche Einordnung des jeweiligen 
Rechtsträgers als Körperschaft oder Personengesellschaft ist für die Beurteilung der Umwandlungsfähigkeit nicht ausreichend. 
Zur Durchführung eines zweistufigen Rechtstypenvergleichs können die Grundsätze des BMF-Schreibens zur steuerlichen Ein-
ordnung der nach dem Recht der Bundesstaaten der USA gegründeten Limited Liability Company (LLC) vom 19.3.2004, BStBl I 
S. 411, herangezogen werden (vgl. BMF-Schreiben vom 26.9.2014, BStBl I S. 1258, Tz. 1.2). Zum Ergebnis des Rechtstypen-
vergleichs ausgewählter ausländischer Rechtsformen bei nicht wesentlicher Abweichung vom jeweiligen gesetzlichen Leitbild vgl. 
Tabellen 1 und 2 des BMF-Schreibens vom 24.12.1999, BStBl I S. 1076. Ist es aufgrund umfassender Dispositionsmöglichkeiten 
im ausländischen Zivilrecht nicht möglich, den jeweils beteiligten Rechtsträger anhand des gesetzlich vorgegebenen Leitbilds 
abzuleiten, hat der Rechtstypenvergleich anhand der rechtlichen Gegebenheiten des Einzelfalls zu erfolgen.  


Aufgelöste Rechtsträger können sich an ausländischen Umwandlungsvorgängen entsprechend den in § 3 Absatz 3, § 124 Ab-
satz 2 UmwG genannten Voraussetzungen beteiligen. 


 


dd) Strukturmerkmale des Umwandlungsvorgangs 


Neben der Umwandlungsfähigkeit der beteiligten Rechtsträger müssen die Strukturmerkmale einer Verschmelzung, einer Auf- 
oder Abspaltung oder eines Formwechsels vorliegen. 


 


(1) Verschmelzung 


Strukturmerkmale einer Verschmelzung i. S. d. § 2 UmwG sind: 


– die Übertragung des gesamten Aktiv- und Passivvermögens eines übertragenden Rechtsträgers oder mehrerer übertragen-
der Rechtsträger auf einen übernehmenden Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.31 f.), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen am übernehmenden Rechtsträger an die Anteilsinhaber des übertragenden Rechtsträgers 
(siehe auch Rn. 01.32), 


–  unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers oder der übertragenden Rechtsträger. 


Rechtsgeschäft i. S. d. Rn. 01.30 ist der Abschluss eines Verschmelzungsvertrags bzw. die Erstellung eines Verschmelzungs-
plans. Der notwendige Inhalt des Verschmelzungsvertrags bzw. des Verschmelzungsplans muss bei ausländischen Vorgängen 
mindestens den Vorgaben der Richtlinie (EU) 2017/1132 vom 30.6.2017, ABl. L 169 S. 46, entsprechen. 


Dies gilt auch für die Rechtswirkungen der Verschmelzung. Diese ergeben sich aus Artikel 105 der Richtlinie (EU) 2017/1132 
vom 30.6.2017, ABl. L 169 S. 46. Dies gilt für Verschmelzungen mit Drittstaatenbezug entsprechend. Der Übergang des gesamten 
Vermögens, die Auflösung ohne Abwicklung des übertragenden Rechtsträgers sowie die Beteiligung der Anteilsinhaber des über-
tragenden Rechtsträgers an dem übernehmenden Rechtsträger müssen nach den ausländischen umwandlungsrechtlichen Best-
immungen kraft Gesetzes und nicht durch Einzelübertragungen erfolgen.  


Bei der Prüfung des Erfordernisses zur Gewährung von Anteilen sind Kapitalerhöhungsverbote und -wahlrechte entsprechend 
den im UmwG (z. B. § 54 UmwG) enthaltenen vergleichbaren Regelungen zu berücksichtigen, vgl. Rn. 01.09. 


Beispiel: 


Eine ausländische Mutter-Kapitalgesellschaft ist alleinige Anteilseignerin zweier ausländischer Tochter-Kapitalgesellschaften. 
Die eine Tochter-Kapitalgesellschaft wird zur Aufnahme auf die andere Tochter-Kapitalgesellschaft verschmolzen. Auf eine Ka-
pitalerhöhung wird auf Grundlage einer mit § 54 Absatz 1 Satz 3 UmwG vergleichbaren ausländischen Regelung verzichtet. 


Lösung: 


Bei der Prüfung der Strukturmerkmale des ausländischen Umwandlungsvorgangs ist die Möglichkeit zum Verzicht auf eine 
Kapitalerhöhung analog § 54 Absatz 1 Satz 3 UmwG zu berücksichtigen. 


 


01.25 


01.26 


01.27 


01.28 


01.29 


01.30 


01.31 


01.32 
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(2) Aufspaltung 


Strukturmerkmale einer Aufspaltung i. S. d. § 123 Absatz 1 UmwG sind: 


– die Übertragung des gesamten Aktiv- und Passivvermögens eines Rechtsträgers auf mindestens zwei übernehmende 
Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.34 f.), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen an den übernehmenden Rechtsträgern an die Anteilsinhaber des übertragenden Rechtsträ-
gers (siehe auch Rn. 01.35), 


– unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers. 
 


Rechtsgeschäft i. S. d. Rn. 01.33 ist der Abschluss eines Spaltungs- und Übernahmevertrags bzw. die Erstellung eines Spal-
tungsplans. Der notwendige Inhalt des Spaltungs- und Übernahmevertrags bzw. des Spaltungsplans muss bei ausländischen 
Umwandlungsvorgängen den Vorgaben der Richtlinie (EU) 2017/1132 vom 30.6.2017, ABl. L 169 S. 46, entsprechen. Dies gilt 
für Spaltungen mit Drittstaatenbezug entsprechend. 


Dies gilt auch für die Rechtswirkungen der Aufspaltung. Diese ergeben sich aus Artikel 151 der Richtlinie (EU) 2017/1132 vom 
30.6.2017, ABl. L 169 S. 46 (bei der Aufspaltung zur Neugründung i. V. m. Artikel 156 der Richtlinie). Der Übergang des gesamten 
Vermögens, die Auflösung ohne Abwicklung des übertragenden Rechtsträgers sowie die Beteiligung der Anteilsinhaber des über-
tragenden Rechtsträgers an den übernehmenden Rechtsträgern müssen nach den ausländischen umwandlungsrechtlichen Best-
immungen kraft Gesetzes und nicht durch Einzelübertragungen erfolgen. 


Bei der Prüfung des Erfordernisses zur Gewährung von Anteilen sind Kapitalerhöhungsverbote und -wahlrechte entsprechend 
den im UmwG enthaltenen vergleichbaren Regelungen zu beachten, vgl. Rn. 01.32. 


 


(3) Abspaltung 


Strukturmerkmale einer Abspaltung i. S. d. § 123 Absatz 2 UmwG sind: 


– die Übertragung eines Teils oder mehrerer Teile eines Rechtsträgers auf einen oder mehrere übernehmende Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.37), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen am übernehmenden Rechtsträger oder an den übernehmenden Rechtsträgern an die Anteil-
sinhaber des übertragenden Rechtsträgers (siehe auch Rn. 01.38), 


–  ohne Auflösung des übertragenden Rechtsträgers. 


Der notwendige Inhalt des Spaltungs- und Übernahmevertrags bzw. des Spaltungsplans sowie die Rechtswirkungen der Abspal-
tung müssen bei ausländischen Umwandlungsvorgängen Artikel 159 der Richtlinie (EU) 2017/1132 vom 30.6.2017, ABl. L 169 
S. 46 entsprechen. 


Die Möglichkeit des übertragenden Rechtsträgers, die aufgrund einer Vermögensübertragung erhaltenen Anteile an die Anteils-
eigner des übertragenden Rechtsträgers unentgeltlich zeitnah weiter übertragen zu können, führt nicht dazu, dass ein ausländi-
scher Umwandlungsvorgang mit einer Abspaltung i. S. d. § 123 Absatz 2 UmwG vergleichbar ist; z. B. Teileinbringung nach dem 
französischen Recht (Apport partiel d’actif). Es kann sich jedoch insoweit um einen mit einer Ausgliederung i. S. d. § 123 Absatz 3 
UmwG vergleichbaren ausländischen Vorgang handeln. Die vom BFH auf § 20 Absatz 4a Satz 7 EStG angewendete typusorien-
tierte Auslegung, nach der in Drittstaatenfällen keine partielle Gesamtrechtsnachfolge („kraft Gesetzes“) erforderlich ist, gilt nicht 
für Abspaltungen i. S. d. § 15 UmwStG (BMF-Schreiben vom 19.5.2022, BStBl I S. 844). 


 


(4) Formwechsel 


In den Anwendungsbereich des Zweiten bis Fünften Teils können nur heterogene Formwechsel einer Kapitalgesellschaft in eine 
Personengesellschaft fallen. Bei einem homogenen Formwechsel einer Körperschaft in eine andere Körperschaft kommt es le-
diglich zu einem Wechsel des „Rechtskleids“, der für sich alleine grundsätzlich keine steuerlichen Folgen auslöst. Derartige Vor-
gänge sind auch nicht Gegenstand des UmwG und strukturell vergleichbare ausländische Vorgänge somit auch nicht vergleichbar 
mit dem in § 1 Absatz 1 Satz 1 Nummer 2 UmwStG vorausgesetzten Formwechsel nach § 190 Absatz 1 UmwG. 


● Hinaus-/Hereinformwechsel 


Mit Urteil vom 25.10.2017 hat der EuGH in der Rechtssache C-106/16 (Polbud) entschieden, dass die Mitgliedstaaten Gesell-
schaften, die ihren satzungsmäßigen Sitz in einen anderen Mitgliedstaat verlegen wollen, nicht zur Liquidation verpflichten kön-
nen. Die Verlegung des satzungsmäßigen Sitzes einer solchen Gesellschaft fällt unter die durch das Unionsrecht geschützte 
Niederlassungsfreiheit. Soweit nach einem Hinausformwechsel (aus Deutschland hinaus) eine unbeschränkte oder beschränkte 
inländische Körperschaftsteuerpflicht der Kapitalgesellschaft fortbesteht, kommt es weder zu einer Anwendung des UmwStG 
noch zu einer Aufdeckung stiller Reserven. Eine Beschränkung der Verlustverrechnungsmöglichkeiten erfolgt durch den Hinaus-
formwechsel nicht.  


Für den Fall eines grenzüberschreitenden Hereinformwechsels (z. B. eine luxemburgische S.à.r.l wechselt in die Rechtsform einer 
deutschen GmbH) wird gem. § 1 KStG im Inland eine unbeschränkte Steuerpflicht begründet. Mangels Beschränkung des deut-
schen Besteuerungsrechts führt weder die Verlegung des Orts der Geschäftsleitung noch die Verlegung des Satzungssitzes zu 
einer Aufdeckung der stillen Reserven. Zudem bleiben im Rahmen einer beschränkten Steuerpflicht entstandene Verluste bei 
Eintritt in die unbeschränkte Steuerpflicht erhalten. 


● Abgrenzung Formwechsel / Verschmelzung 


Nach §§ 190 ff. UmwG ist der Formwechsel auf die Änderung der rechtlichen Organisation des Rechtsträgers beschränkt. Sieht 
das ausländische Recht keine rechtliche Kontinuität, sondern eine Auflösung ohne Abwicklung vor, ist daher dieser Vorgang nicht 
mehr mit einem Formwechsel vergleichbar. Es kann insoweit jedoch ein mit einer Verschmelzung i. S. d. § 2 UmwG vergleichbarer 
ausländischer Vorgang gegeben sein. Der Umstand, dass eine Verschmelzung zur Neugründung mindestens zwei übertragende 
Rechtsträger erfordert, stellt insoweit kein Strukturmerkmal (vgl. Rn. 01.30) dar. 


Beispiel: 


Eine österreichische GesmbH mit inländischen Anteilseignern wird im Wege einer errichtenden Umwandlung in eine österrei-
chische KG umgewandelt. 


Lösung: 
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Eine errichtende Umwandlung ist die ohne Abwicklung erfolgende Übertragung des Vermögens der GesmbH auf die gleichzeitig 
neu entstehende KG. Die GesmbH erlischt infolge der Umwandlung. Auch wenn es für eine Verschmelzung zur Neugründung 
i. S. d. § 2 Nummer 2 UmwG an dem Erfordernis mindestens zweier übertragender Rechtsträger fehlt, ist dennoch ein mit einer 
Verschmelzung i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 UmwStG vergleichbarer ausländischer Vorgang gegeben, da die Struk-
turmerkmale einer Verschmelzung erfüllt sind. Infolge der Auflösung und der Vermögensübertragung liegt kein mit einem Form-
wechsel i. S. d. § 1 Absatz 1 Satz 1 Nummer 2 UmwStG vergleichbarer ausländischer Vorgang vor. 


 


ee) Sonstige Vergleichskriterien 


Ein wesentliches sonstiges Vergleichskriterium ist insbesondere die Höhe der vertraglich vereinbarten Zuzahlungen. Diese müs-
sen grundsätzlich mit den Vorgaben des UmwG (z. B. § 54 Absatz 4 UmwG) vergleichbar sein. Werden z. B. Zuzahlungen ver-
einbart, die den Rahmen des § 54 Absatz 4 UmwG nicht nur geringfügig überschreiten, fehlt es an der Vergleichbarkeit (vgl. das 
Beispiel in Rn. 01.25 und BFH vom 14.2.2022, VIII R 44/18, BStBl 2022 II S. 636). 


Die Dauer einer gesellschaftsrechtlichen Rückbeziehungsmöglichkeit des Umwandlungsvorgangs stellt kein für die Vergleichbar-
keit entscheidendes Merkmal dar. 


 


c) Umwandlungen nach der SE-VO bzw. der SCE-VO 


Verschmelzungen i. S. d. Artikels 17 der Verordnung (EG) Nr. 2157/2001 (SE-VO), ABl. EG Nr. L 294 S. 1, zur Gründung einer 
Europäischen Gesellschaft und i. S. d. Artikels 19 der Verordnung (EG) Nr. 1435/2003 (SCE-VO), ABl. EG Nr. L 207 S. 1, zur 
Gründung einer Europäischen Genossenschaft unterfallen dem sachlichen Anwendungsbereich des § 1 Absatz 1 Satz 1 Num-
mer 1 UmwStG. Diese Verordnungen gelten nicht nur in Bezug zu EU-Mitgliedstaaten, sondern auch in Bezug zu EWR-Staaten. 


 


2. Sechster bis Achter Teil (§ 1 Absatz 3 UmwStG) 


Der Sechste bis Achte Teil gilt grundsätzlich nur für die in § 1 Absatz 3 Nummer 1 bis 5 UmwStG abschließend aufgezählten 
Vorgänge; darüber hinaus enthalten § 20 Absatz 1, § 21 Absatz 1 und § 24 Absatz 1 UmwStG teilweise weitere Voraussetzungen 
bezüglich der Rechtsform des übernehmenden Rechtsträgers, die den Anwendungsbereich der Vorschriften des Sechsten bis 
Achten Teils zusätzlich begrenzen. Umfasst sind hiernach von den Vorschriften des Sechsten bis Achten Teils nur: 


– Verschmelzungen i. S. d. § 2 UmwG und Auf- oder Abspaltungen i. S. d. § 123 Absatz 1 oder 2 UmwG von einer eingetrage-
nen Gesellschaft bürgerlichen Rechts, Personenhandelsgesellschaft oder Partnerschaftsgesellschaft auf eine Kapitalgesell-
schaft oder Genossenschaft (§ 20 UmwStG) oder auf eine Personengesellschaft (§ 24 UmwStG) oder vergleichbare auslän-
dische Vorgänge; 


– Ausgliederungen von Vermögensteilen i. S. d. § 123 Absatz 3 UmwG auf eine Kapitalgesellschaft oder Genossenschaft (§ 20 
UmwStG) oder auf eine Personengesellschaft (§ 24 UmwStG) oder vergleichbare ausländische Vorgänge; 


– Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder Genossenschaft i. S. d. § 190 Absatz 1 UmwG 
(§ 25 UmwStG) oder vergleichbare ausländische Vorgänge; 


– Einbringungen von Betriebsvermögen durch Einzelrechtsnachfolge in eine Kapitalgesellschaft oder Genossenschaft (§ 20 
UmwStG) oder in eine Personengesellschaft (§ 24 UmwStG); 


– Einbringungen von Anteilen an einer Kapitalgesellschaft oder Genossenschaft in eine Kapitalgesellschaft oder Genossen-
schaft (§ 21 UmwStG, Anteilstausch). 


Die Übertragung des wirtschaftlichen Eigentums wird der Einzelrechtsnachfolge i. S. d. § 1 Absatz 3 Nummer 4 UmwStG gleich-
gestellt. 


 


a) Einbringung in eine Kapitalgesellschaft oder Genossenschaft gegen Gewährung von Gesellschaftsrechten (§ 20 
UmwStG) 


Die Vorschriften über die Einbringung von Betriebsvermögen in eine Kapitalgesellschaft oder Genossenschaft gegen Gewährung 
von Gesellschaftsrechten gelten insbesondere bei Übertragung: 


aa) im Wege der Gesamtrechtsnachfolge 


– durch Verschmelzung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandelsgesellschaften oder 
Partnerschaftsgesellschaften auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft (vgl. §§ 2 und 3 
Absatz 1 Satz 1 UmwG); 


– durch Auf- oder Abspaltung von Vermögensteilen einer eingetragenen Gesellschaft bürgerlichen Rechts, Personenhan-
delsgesellschaft oder Partnerschaftsgesellschaft auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft 
(vgl. § 123 Absatz 1 und 2 UmwG); 


– durch Ausgliederung von Vermögensteilen eines eingetragenen Einzelkaufmanns, einer eingetragenen Gesellschaft 
bürgerlichen Rechts, einer Personenhandelsgesellschaft, einer Partnerschaftsgesellschaft, einer Kapitalgesellschaft o-
der eines sonstigen sowohl in § 1 Absatz 1 KStG als auch in § 124 Absatz 1 zweite Alternative i. V. m. § 3 Absatz 1 
UmwG genannten Rechtsträgers auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft; 


bb) im Wege des Formwechsels  


– einer eingetragenen Gesellschaft bürgerlichen Rechts, Personenhandelsgesellschaft oder Partnerschaftsgesellschaft 
in eine Kapitalgesellschaft nach § 190 UmwG. Der Formwechsel wird ertragsteuerlich wie ein Rechtsträgerwechsel 
behandelt (vgl. § 25 UmwStG); 


cc) im Wege der Einzelrechtsnachfolge 


– durch Sacheinlage i. S. v. § 5 Absatz 4 GmbHG bzw. § 27 AktG bei der Gründung einer Kapitalgesellschaft oder 


– durch Sachkapitalerhöhung aus Gesellschaftermitteln (vgl. § 56 GmbHG, §§ 183, 194, 205 AktG) bei einer bestehenden 
Kapitalgesellschaft. 


Folge einer Einbringung eines Mitunternehmeranteils, u. a. im Wege der Einzelrechtsnachfolge kann auch eine Anwachsung 
(§ 738 BGB) sein. Bei einer Bargründung oder -kapitalerhöhung kann auch dann eine Sacheinlage vorliegen, wenn der Gesell-
schafter zusätzlich zu der Bareinlage gleichzeitig eine Verpflichtung übernimmt, als Aufgeld einen Betrieb, Teilbetrieb oder Mit-
unternehmeranteil in die Kapitalgesellschaft einzubringen (BFH vom 7.4.2010, I R 55/09, BStBl II S. 1094). 


Eine Einbringung i. S. d. § 20 UmwStG liegt auch bei vergleichbaren ausländischen Vorgängen vor (vgl. Rn. 01.20 ff.); zum per-
sönlichen Anwendungsbereich siehe Rn. 01.53. 
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b) Austausch von Anteilen (§ 21 UmwStG) 


Die Vorschriften über den Austausch von Anteilen an Kapitalgesellschaften oder Genossenschaften gegen Gewährung von Ge-
sellschaftsrechten gelten insbesondere bei Übertragung: 


 


aa) im Wege der Gesamtrechtsnachfolge 


 durch Ausgliederung von Vermögensteilen eines eingetragenen Einzelkaufmanns, einer eingetragenen Gesellschaft bürger-
lichen Rechts, einer Personenhandelsgesellschaft, einer Partnerschaftsgesellschaft, einer Kapitalgesellschaft oder eines sonsti-
gen sowohl in § 1 Absatz 1 KStG als auch in § 124 Absatz 1 zweite Alternative i. V. m. § 3 Absatz 1 UmwG genannten Rechts-
trägers auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft; 


 


bb) im Wege der Einzelrechtsnachfolge 


– durch Sacheinlage i. S. v. § 5 Absatz 4 GmbHG bzw. § 27 AktG bei der Gründung einer Kapitalgesellschaft oder 


– durch Sachkapitalerhöhung aus Gesellschaftermitteln (vgl. § 56 GmbHG, §§ 183, 194, 205 AktG) bei einer bestehenden 
Kapitalgesellschaft. 


Die Ausführungen zur Bargründung oder -kapitalerhöhung bei Einzelrechtsnachfolge gelten entsprechend (vgl. Rn. 01.44). 


 


c) Einbringung in eine Personengesellschaft (§ 24 UmwStG) 


Die Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft nach § 24 UmwStG ist 
insbesondere möglich bei Übertragung: 


 


aa) im Wege der Einzelrechtsnachfolge 


– durch Aufnahme eines Gesellschafters in ein Einzelunternehmen gegen Geldeinlage oder Einlage anderer Wirtschafts-
güter. Aus Sicht des § 24 UmwStG bringt dabei der Einzelunternehmer seinen Betrieb in die neu entstehende Perso-
nengesellschaft ein; 


– durch Einbringung eines Einzelunternehmens in eine bereits bestehende Personengesellschaft oder durch Zusammen-
schluss von mehreren Einzelunternehmen zu einer Personengesellschaft; 


– durch Eintritt eines weiteren Gesellschafters in eine bestehende Personengesellschaft gegen Geldeinlage oder Einlage 
anderer Wirtschaftsgüter. Die bisherigen Gesellschafter der Personengesellschaft bringen in diesem Fall ihre Mitunter-
nehmeranteile an der bisherigen Personengesellschaft in eine neue – durch den neu hinzutretenden Gesellschafter 
vergrößerte – Personengesellschaft ein. Der bloße Gesellschafterwechsel bei einer bestehenden Personengesellschaft 
– ein Gesellschafter scheidet aus, ein anderer erwirbt seine Anteile und tritt an seine Stelle – fällt nicht unter § 24 
UmwStG; 


– infolge Aufstockung eines bereits bestehenden Mitunternehmeranteils (Kapitalerhöhung) durch Geldeinlage oder Ein-
lage anderer Wirtschaftsgüter. Die nicht an der Kapitalerhöhung teilnehmenden Gesellschafter der Personengesell-
schaft bringen in diesem Fall ihre Mitunternehmeranteile an der bisherigen Personengesellschaft in eine neue – durch 
die Kapitalerhöhung in den Beteiligungsverhältnissen veränderte – Personengesellschaft ein (BFH vom 25.4.2006, VIII 
R 52/04, BStBl II S. 847); 


– indem die Gesellschafter einer Personengesellschaft I ihre Gesellschaftsanteile (Mitunternehmeranteile) in die über-
nehmende Personengesellschaft II gegen Gewährung von Gesellschaftsanteilen an dieser Gesellschaft einbringen und 
das Gesellschaftsvermögen der Personengesellschaft I der übernehmenden Personengesellschaft II anwächst (§ 738 
BGB); 


 


bb) im Wege der Gesamtrechtsnachfolge 


– durch Verschmelzung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandels- oder Partnerschafts-
gesellschaften nach §§ 2, 39 ff. UmwG auf eingetragene Gesellschaften bürgerlichen Rechts, Personenhandels- oder 
Partnerschaftsgesellschaften; 


– durch Auf- oder Abspaltung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandels- oder Partner-
schaftsgesellschaften nach § 123 Absatz 1 und 2 UmwG auf eingetragene Gesellschaften bürgerlichen Rechts, Perso-
nenhandels- oder Partnerschaftsgesellschaften; 


– durch Ausgliederung aus Körperschaften, eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandelsgesell-
schaften, Partnerschaftsgesellschaften oder Einzelunternehmen auf eingetragene Gesellschaften bürgerlichen Rechts, 
Personenhandels- oder Partnerschaftsgesellschaften nach § 123 Absatz 3 UmwG. 


§ 24 UmwStG ist nicht anzuwenden auf die formwechselnde Umwandlung einer eingetragenen Gesellschaft bürgerlichen Rechts, 
Personenhandelsgesellschaft oder Partnerschaftsgesellschaft in eine Personengesellschaft sowie auf den Eintritt einer GmbH in 
eine bestehende Personengesellschaft ohne vermögensmäßige Beteiligung. In derartigen Fällen fehlt es an einem Übertragungs-
vorgang, so dass ein Gewinn i. S. d. § 16 EStG nicht entsteht und eine Wertaufstockung nicht möglich ist (BFH vom 21.6.1994, 
VIII R 5/92, BStBl II S. 856 und BFH vom 20.9.2007, IV R 70/05, BStBl 2008 II S. 265). 


Bringt der Steuerpflichtige einen Betrieb in eine Mitunternehmerschaft ein und wendet er zugleich Dritten unentgeltlich Mitunter-
nehmeranteile zu, sind auf diesen Vorgang die Vorschriften der § 6 Absatz 3 EStG und § 24 UmwStG nebeneinander anwendbar 
(BFH vom 18.09.2013, X R 42/10, BStBl 2016 II S. 639). Dies gilt entsprechend für die unentgeltliche Aufnahme einer natürlichen 
Person in ein Einzelunternehmen. 


Eine Einbringung i. S. d. § 24 UmwStG liegt auch bei vergleichbaren ausländischen Vorgängen vor (vgl. Rn. 01.20 ff.). 


 


II. Persönlicher Anwendungsbereich 


1. Zweiter bis Fünfter Teil (§ 1 Absatz 2 UmwStG) 


a) Umwandlungen mit steuerlichem Übertragungsstichtag vor dem 1.1.2022 


Für die Anwendung der §§ 3 bis 19 UmwStG müssen der übertragende Rechtsträger und der übernehmende Rechtsträger nach 
dem Recht eines EU-Mitgliedstaats oder eines EWR-Staats gegründet sein und ihren Sitz (§ 11 AO) sowie ihren Ort der Ge-
schäftsleitung (§ 10 AO) in einem dieser Staaten haben (§ 1 Absatz 2 Satz 1 Nummer 1 UmwStG). Es ist nicht erforderlich, dass 
sich der Sitz (§ 11 AO) und der Ort der Geschäftsleitung (§ 10 AO) in ein und demselben EU-Mitgliedstaat oder EWR-Staat 


01.46 


01.47 


01.48 


01.49 
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befinden. Beim Formwechsel i. S. d. § 1 Absatz 1 Satz 1 Nummer 2 UmwStG müssen die vorgenannten Voraussetzungen vom 
umwandelnden Rechtsträger erfüllt werden. 


Der Begriff der Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) bzw. des Artikels 34 des EWR-Abkommens ist ein 
Begriff des Unionsrechts; es kommt insoweit nicht auf das nationale Recht an. Gesellschaften i. S. d. Artikels 54 AEUV (zuvor 
Artikel 48 EG) bzw. des Artikels 34 des EWR-Abkommens sind regelmäßig juristische Personen des privaten Rechts (z. B. AG 
und GmbH) und Personenvereinigungen (z. B. KG und OHG), ausgenommen diejenigen Gesellschaften, die keinen Erwerbs-
zweck verfolgen (Artikel 54 Absatz 2 AEUV (zuvor Artikel 48 Absatz 2 EG), Artikel 34 Absatz 2 EWR-Abkommen). Einen Erwerbs-
zweck in dem vorgenannten Sinne erfüllen regelmäßig die juristischen Personen des öffentlichen Rechts mit ihren Betrieben 
gewerblicher Art; der jeweilige Betrieb gewerblicher Art ist insofern als Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) 
bzw. des Artikels 34 des EWR-Abkommens anzusehen. 


Ist übernehmender Rechtsträger eine natürliche Person, muss sich deren Wohnsitz (§ 8 AO) oder deren gewöhnlicher Aufenthalt 
(§ 9 AO) in einem EU-Mitgliedstaat oder EWR-Staat befinden und sie darf nicht aufgrund eines DBA mit einem dritten Staat als 
außerhalb des Hoheitsgebiets eines EU-Mitgliedstaats oder EWR-Staats ansässig gelten. 


Die persönlichen Anwendungsvoraussetzungen müssen spätestens am steuerlichen Übertragungsstichtag vorliegen. Wurde ein 
an der Umwandlung beteiligter Rechtsträger im steuerlichen Rückwirkungszeitraum neu gegründet, ist für diesen Rechtsträger 
auf den Zeitpunkt der zivilrechtlichen Wirksamkeit der Gründung abzustellen. Bei einer Umwandlung zur Neugründung ist der 
Zeitpunkt der zivilrechtlichen Wirksamkeit der Umwandlung maßgebend. Zum Beginn der Steuerpflicht in diesen Fällen vgl. 
Rn. 02.11. 


 


b) Umwandlungen mit steuerlichem Übertragungsstichtag nach dem 31.12.2021 


Nach der Streichung von § 1 Absatz 2 UmwStG (durch das KöMoG) ist der Zweite bis Fünfte Teil des UmwStG auch anwendbar, 
wenn übertragender und/oder übernehmender Rechtsträger ihren Sitz (§ 11 AO) und/oder ihren Ort der Geschäftsleitung (§ 10 
AO) nicht in einem EU-Mitgliedstaat oder EWR-Staat haben. Die Anwendbarkeit auf ausländische Umwandlungen erfordert, dass 
diese mit einer inländischen Umwandlung vergleichbar (vgl. Rn. 01.24 ff.) und nach dem jeweiligen ausländischen Gesellschafts-
statut der beteiligten Rechtsträger gesellschaftsrechtlich zulässig und wirksam sind. Rn. 01.52 gilt entsprechend. 


 


2. Sechster bis Achter Teil (§ 1 Absatz 4 UmwStG) 


Einbringender Rechtsträger bzw. übertragender Rechtsträger i. S. d. § 1 Absatz 4 UmwStG kann jede natürliche Person sein, die 
im Hoheitsgebiet eines EU-Mitgliedstaats oder EWR-Staats unbeschränkt steuerpflichtig und auch nach den mit Drittstaaten be-
stehenden DBA als innerhalb dieses Gebiets ansässig anzusehen ist. Darüber hinaus kann jede nach den Rechtsvorschriften 
eines EU-Mitgliedstaats oder EWR-Staats gegründete in- und ausländische Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Arti-
kel 48 EG) oder des Artikels 34 des EWR-Abkommens einbringender, übertragender oder umwandelnder Rechtsträger sein, 
wenn sich deren Sitz und Ort der Geschäftsleitung innerhalb des Hoheitsgebiets eines dieser Staaten befindet (§ 1 Absatz 4 
Satz 1 Nummer 2 UmwStG). 


Ist einbringender oder umwandelnder Rechtsträger eine Personengesellschaft, müssen die unmittelbaren bzw. mittelbaren Mit-
unternehmer die Voraussetzungen des § 1 Absatz 4 Satz 1 Nummer 1 und 2 Buchstabe a Doppelbuchstabe aa UmwStG erfüllen. 
Ungeachtet dessen kann auch jede andere natürliche Person oder Gesellschaft einbringender Rechtsträger, übertragender 
Rechtsträger oder (bei Gesellschaften auch) umwandelnder Rechtsträger sein, wenn das deutsche Besteuerungsrecht an den 
erhaltenen Anteilen nicht ausgeschlossen oder beschränkt ist (§ 1 Absatz 4 Satz 1 Nummer 2 Buchstabe b UmwStG). 


Beispiel: 


X hat ausschließlich in einem Drittstaat seinen Wohnsitz (§ 8 AO) und gewöhnlichen Aufenthalt (§ 9 AO) und betreibt dort ein 
gewerbliches Unternehmen mit einer inländischen Betriebsstätte i. S. d. § 12 AO. Er bringt einen in dieser Betriebsstätte befind-
lichen Teilbetrieb in die inländische D-GmbH gegen Gewährung von Anteilen ein. Die erhaltenen Anteile an der D-GmbH werden 
Betriebsvermögen des Unternehmens des X und sind der verbleibenden inländischen Betriebsstätte zuzuordnen (vgl. insbe-
sondere § 7 BsGaV). Die Anwendung eines ggf. mit dem Wohnsitzstaat des X bestehenden DBA führt zu einem entsprechenden 
Ergebnis; vgl. Artikel 1, 3 Absatz 1 Buchstabe a und Buchstabe b, 4 Absatz 1, 5, 7, 10 Absatz 4, 13 Absatz 2 und 23 OECD-
Musterabkommen 2017 (OECD-MA). Die Anteile werden Betriebsvermögen der Betriebsstätte, der sie abkommensrechtlich 
zuzuordnen sind (vgl. insbesondere BMF-Schreiben vom 22.12.2016, BStBl 2017 I S. 182). 


Lösung: 


Der Einbringende X hat weder Wohnsitz noch gewöhnlichen Aufenthalt im EU-/EWR-Raum und erfüllt nicht die Voraussetzun-
gen des § 1 Absatz 4 Satz 1 Nummer 2 Buchstabe a Doppelbuchstabe aa UmwStG. Da die erhaltenen Anteile aber einem 
inländischen Betriebsvermögen zugeordnet werden, sind sie im Inland steuerverstrickt (§ 1 Absatz 4 i. V. m. § 15 und § 49 Ab-
satz 1 Nummer 2 Buchstabe a EStG und vgl. insbesondere Artikel 13 Absatz 2 OECD-MA). Damit ist der Anwendungsbereich 
des § 20 UmwStG eröffnet (§ 1 Absatz 4 Satz 1 Nummer 2 Buchstabe b UmwStG). 


 


Bei der Einbringung eines Betriebs gewerblicher Art ist die juristische Person des öffentlichen Rechts Einbringender. 


Übernehmender Rechtsträger i. S. v. §§ 20, 21 UmwStG kann jede Kapitalgesellschaft oder Genossenschaft i. S. d. § 1 Absatz 1 
Nummer 1 und 2 KStG sein. Dies gilt unabhängig davon, ob der übernehmende Rechtsträger unbeschränkt körperschaftsteuer-
pflichtig i. S. v. § 1 KStG ist. Voraussetzung für die Anwendbarkeit der §§ 20, 21 UmwStG ist jedoch nach § 1 Absatz 4 Satz 1 
Nummer 1 UmwStG, dass es sich um eine nach den Rechtsvorschriften eines EU-Mitgliedstaats oder eines EWR-Staats gegrün-
dete Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) oder des Artikels 34 des EWR-Abkommens handelt, deren Sitz 
und Ort der Geschäftsleitung sich innerhalb des Hoheitsgebiets eines dieser Staaten befinden. Dies gilt nicht in den Fällen des 
§ 24 UmwStG (§ 1 Absatz 4 Satz 2 UmwStG). 


Die persönlichen Anwendungsvoraussetzungen müssen spätestens am steuerlichen Übertragungsstichtag vorliegen. Rn. 01.52a 
gilt entsprechend. Zum Wegfall der persönlichen Anwendungsvoraussetzungen i. S. v. § 1 Absatz 4 UmwStG vgl. Rn. 22.27. 


 


III. Begriffsbestimmungen 


1. Richtlinien und Verordnungen (§ 1 Absatz 5 Nummer 1 bis 3 UmwStG) 


Für die in § 1 Absatz 5 Nummer 1 bis 3 UmwStG genannten Vorschriften des sekundären Unionsrechts sind die jeweils zum 
Zeitpunkt des steuerlichen Übertragungsstichtags geltenden Fassungen maßgebend. 


 


2. Buchwert (§ 1 Absatz 5 Nummer 4 UmwStG) 
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Der Buchwert ermittelt sich nach den am steuerlichen Übertragungsstichtag anwendbaren steuerrechtlichen Regelungen. Un-
maßgeblich ist, ob der übernehmende oder übertragende Rechtsträger zu diesem Zeitpunkt eine Bilanz zu erstellen haben. Steu-
erliche Wahlrechte werden regelmäßig durch die umwandlungssteuergesetzlich vorgegebene Bewertungsobergrenze (gemeiner 
Wert) eingeschränkt. Der gemeine Wert kann unter dem Buchwert liegen. 


 


B. Steuerliche Rückwirkung (§ 2 UmwStG) 


I. Steuerlicher Übertragungsstichtag 


Der steuerliche Übertragungsstichtag i. S. d. § 2 Absatz 1 UmwStG und der handelsrechtliche Umwandlungsstichtag sind nicht 
identisch. 


 


1. Inländische Umwandlungen 


a) Verschmelzung, Auf-, Abspaltung und Vermögensübertragung 


Der handelsrechtliche Umwandlungsstichtag ist der Zeitpunkt, von dem an die Handlungen des übertragenden Rechtsträgers als 
für Rechnung des übernehmenden Rechtsträgers vorgenommen gelten (vgl. z. B. bei Verschmelzung § 5 Absatz 1 Nummer 6 
UmwG oder bei Auf- und Abspaltung § 126 Absatz 1 Nummer 6 UmwG). Der übertragende Rechtsträger hat auf den Schluss des 
Tages, der dem Umwandlungsstichtag vorangeht, eine handelsrechtliche Schlussbilanz aufzustellen (§ 17 Absatz 2 UmwG). 
Steuerlicher Übertragungsstichtag ist der Tag, auf den der übertragende Rechtsträger die handelsrechtliche Schlussbilanz auf-
zustellen hat. 


Beispiel: 


Stichtag der handelsrechtlichen Schlussbilanz 31.12.01 


handelsrechtlicher Umwandlungsstichtag 1.1.02 


steuerlicher Übertragungsstichtag 31.12.01 


 


Nach § 17 Absatz 2 UmwG darf das Registergericht die Verschmelzung nur eintragen, wenn die Bilanz auf einen höchstens acht 
Monate vor der Anmeldung liegenden Stichtag aufgestellt worden ist (für die Jahre 2020 und 2021: zwölf Monate1). Die Vorschrift 
gilt für die Auf- und Abspaltung (§ 125 UmwG) sowie die Vermögensübertragung (§§ 176, 177 UmwG) entsprechend. 


Steuerlich sind das Einkommen und das Vermögen der übertragenden Körperschaft sowie des übernehmenden Rechtsträgers 
so zu ermitteln, als ob das Vermögen der übertragenden Körperschaft mit Ablauf des steuerlichen Übertragungsstichtags ganz 
oder teilweise auf den übernehmenden Rechtsträger übergegangen wäre (§ 2 Absatz 1 UmwStG). Weitergehende Wirkungen 
entfaltet die steuerliche Rückwirkungsfiktion nicht. Sie gilt insbesondere nicht für den Anteilseigner der übertragenden Körper-
schaft, sofern dieser nicht gleichzeitig übernehmender Rechtsträger ist (BFH vom 7.4.2010, I R 96/08, BStBl 2011 II S. 467). Sie 
gilt auch nicht für die Rechtsbeziehungen gegenüber Rechtsträgern, an denen die übertragende Körperschaft beteiligt ist, oder 
gegenüber sonstigen Dritten (z. B. BFH vom 8.9.2020, X R 36/18, BStBl 2021 II S. 359 und vom 17.1.2018, I R 27/16, BStBl 2018 
II S. 449).  


Anders als für den Rückbezug nach § 20 Absatz 6 UmwStG besteht für die Anwendung des § 2 UmwStG kein Wahlrecht (BFH 
vom 22.9.1999, II R 33/97, BStBl 2000 II S. 2). 


Ist übernehmender Rechtsträger eine Personengesellschaft, gilt die steuerliche Rückwirkungsfiktion auch für das Einkommen und 
das Vermögen der Gesellschafter (§ 2 Absatz 2 UmwStG). 


Der Übertragungsgewinn oder -verlust entsteht stets mit Ablauf des steuerlichen Übertragungsstichtags. Dies gilt nach § 2 Ab-
satz 1 i. V. m. § 4 Absatz 1, § 5 Absatz 1 bis 3 UmwStG auch für das Übernahmeergebnis i. S. d. § 4 Absatz 4 bis 6 UmwStG 
sowie nach § 2 Absatz 2 UmwStG für die Einnahmen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG. Die Besteue-
rung des Übertragungsgewinns oder -verlusts, des Übernahmeergebnisses i. S. d. § 4 Absatz 4 bis 6 UmwStG sowie der Einnah-
men i. S. d. § 20 Absatz 1 Nummer 1 EStG erfolgt in dem Veranlagungszeitraum, in dem das Wirtschaftsjahr endet, in das der 
steuerliche Übertragungsstichtag fällt. 


Beispiel: 


Die X-GmbH und die Y-GmbH werden handelsrechtlich zum 1.10.01 auf die bereits bestehende XY-OHG verschmolzen. Alle 
Gesellschaften haben ein vom Kalenderjahr abweichendes Wirtschaftsjahr (1.7. bis 30.6.). Anteilseigner der beiden Gesell-
schaften sind die jeweils i. S. d. § 17 EStG wesentlich beteiligten Gesellschafter-Geschäftsführer X und Y, die auch Mitunter-
nehmer der XY-OHG sind. Während des gesamten Zeitraums erhalten X und Y Geschäftsführervergütungen von der X-GmbH 
bzw. Y-GmbH. 


Lösung: 


X-GmbH und Y-GmbH: 


Die X-GmbH und die Y-GmbH haben zum 30.9.01 jeweils eine steuerliche Schlussbilanz zu erstellen. Da der steuerliche Über-
tragungsstichtag nicht auf das Ende des Wirtschaftsjahrs fällt, entsteht jeweils ein zum 30.9.01 endendes Rumpfwirtschaftsjahr 
(vgl. Rn. 03.01). Das Vermögen gilt nach § 2 Absatz 1 UmwStG steuerlich als mit Ablauf des 30.9.01 übergegangen. 


Der Übertragungsgewinn/-verlust ist nach § 2 Absatz 1 UmwStG i. V. m. § 4a Absatz 2 Nummer 2 EStG dem Veranlagungszeit-
raum 01 zuzurechnen. 


XY-OHG: 


Die Ermittlung des Übernahmeergebnisses erfolgt nach § 5 Absatz 2 i. V. m. § 4 UmwStG auf der Ebene des übernehmenden 
Rechtsträgers und führt damit zu Einkünften i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 EStG. Infolge der Einlagefiktion werden 
Einnahmen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG i. R. d. gesonderten und einheitlichen Feststellung der 
XY-OHG erfasst. 


Da der steuerliche Übertragungsstichtag im Wirtschaftsjahr 1.7.01 bis 30.6.02 des übernehmenden Rechtsträgers liegt, sind 
das Übernahmeergebnis i. S. d. § 4 UmwStG sowie die Einnahmen i. S. d. § 7 UmwStG nach § 2 Absatz 1 UmwStG i. V. m. 
§ 4a Absatz 2 Nummer 2 EStG dem Veranlagungszeitraum 02 zuzurechnen. 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der 


Auswirkungen der COVID-19-Pandemie vom 27.3.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, 
Genossenschafts-, Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 
2258) 
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Nach § 2 Absatz 1 UmwStG erhöhen die für den Zeitraum nach dem 30.9.01 geleisteten Geschäftsführervergütungen den Ge-
winn der XY-OHG nach § 15 Absatz 1 Satz 1 Nummer 2 EStG des Veranlagungszeitraums 02. 


X und Y: 


Infolge des § 2 Absatz 2 UmwStG gilt die Rückwirkungsfiktion auch für die bisher im Veranlagungszeitraum 01 von X und Y 
nach § 19 EStG für den Zeitraum 1.10.01 bis 31.12.01 erfassten Geschäftsführervergütungen. Diese sind als Einkünfte nach 
§ 15 Absatz 1 Satz 1 Nummer 2 EStG im Veranlagungszeitraum 02 zu erfassen. Die infolge der Einlagefiktion i. R. d. geson-
derten und einheitlichen Feststellung der XY-OHG erfassten Einnahmen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 
EStG werden ebenfalls im Veranlagungszeitraum 02 erfasst. 


 


b) Formwechsel 


Mangels eines handelsrechtlichen Übertragungsvorgangs enthält § 9 UmwStG für den Formwechsel eine eigenständige steuer-
liche Rückwirkungsregelung. 


Nach § 9 Satz 3 UmwStG können die steuerliche Schlussbilanz sowie die steuerliche Eröffnungsbilanz für einen Stichtag aufge-
stellt werden, der höchstens acht Monate (für die Jahre 2020 und 2021: zwölf Monate1) vor der Anmeldung des Formwechsels 
zur Eintragung in das zuständige Register liegt. Das Einkommen und das Vermögen der Kapital- bzw. der Personengesellschaft 
sowie der Gesellschafter der Personengesellschaft sind so zu ermitteln, als ob das Vermögen der Kapitalgesellschaft mit Ablauf 
dieses Stichtags auf die Personengesellschaft übergegangen wäre. Rn. 02.03 und 02.04 gelten entsprechend. 


 


2. Vergleichbare ausländische Vorgänge 


Bei ausländischen Umwandlungsvorgängen (vgl. Rn. 01.20 ff.) gelten Rn. 02.01 – 02.06 entsprechend. Der handelsrechtliche 
Umwandlungsstichtag kann z. B. bei einer Verschmelzung regelmäßig dem Verschmelzungsvertrag oder -plan (vgl. Rn. 01.31) 
entnommen werden. 


Für den Formwechsel einer ausländischen Kapitalgesellschaft in eine ausländische Personengesellschaft gilt ebenfalls die steu-
erliche Rückwirkungsregelung des § 9 UmwStG. Der maßgebende Rückbeziehungszeitraum ergibt sich aus § 9 Satz 3 UmwStG 
(vgl. Rn. 09.02). 


 


II. Steuerliche Rückwirkung 


1. Rückwirkungsfiktion 


a) Grundsatz 


§ 2 UmwStG enthält eine Ausnahme von dem allgemeinen Grundsatz, dass Rechtsvorgänge mit steuerlicher Wirkung nicht zu-
rückbezogen werden können. 


Der übertragende Rechtsträger besteht zivilrechtlich in der Zeit zwischen dem steuerlichen Übertragungsstichtag und der Eintra-
gung der Umwandlung in das Handelsregister oder das jeweils im Ausland zuständige öffentliche Register (Rückwirkungszeit-
raum, vgl. BFH vom 12. April 2023, I R 48/20, BStBl 2023 II, S. XXX, Rn. 22) fort. Steuerlich werden dem übertragenden Rechts-
träger jedoch – soweit die Rückwirkungsfiktion vorbehaltlich des § 2 Absatz 3 UmwStG greift – kein Einkommen und kein Vermö-
gen mehr zugerechnet. Zur Behandlung von Gewinnausschüttungen im Rückwirkungszeitraum an Anteilseigner, für die die Rück-
wirkungsfiktion nicht gilt, vgl. z. B. Rn. 02.34. 


Die steuerlichen Rückwirkungsfiktionen in § 2 Absatz 1 und § 9 Satz 3 UmwStG setzen nicht voraus, dass der übernehmende 
Rechtsträger zum steuerlichen Übertragungsstichtag bereits zivilrechtlich besteht. So ist z. B. eine rückwirkende Verschmelzung 
durch Aufnahme (§§ 4 ff., 39 ff. UmwG) möglich, auch wenn die übernehmende Gesellschaft am steuerlichen Übertragungsstich-
tag zivilrechtlich noch nicht besteht. Die Steuerpflicht eines neu gegründeten übernehmenden Rechtsträgers beginnt unabhängig 
von der zivilrechtlichen Entstehung mit Ablauf des steuerlichen Übertragungsstichtags. 


Bei Übertragung des Vermögens auf eine Personengesellschaft gelten die Rückwirkungsfiktionen in § 2 Absatz 1 und § 9 Satz 3 
UmwStG auch für deren Gesellschafter (§ 2 Absatz 2 UmwStG). 


Beispiel: 


An der XY-GmbH sind die im Ausland ansässigen Gesellschafter-Geschäftsführer A und B zu je 50 % beteiligt. Die XY-GmbH 
wird in die XY-OHG formwechselnd umgewandelt. Die XY-GmbH erstellt zum 31.12.01 eine Schlussbilanz und die XY-OHG 
eine Eröffnungsbilanz. 


Lösung: 


Der XY-GmbH werden mit Ablauf des 31.12.01 kein Einkommen und kein Vermögen mehr zugerechnet. Zum selben Zeitpunkt 
werden nach § 2 Absatz 1 UmwStG die Gewerbesteuerpflicht der XY-OHG sowie nach § 2 Absatz 2 UmwStG die beschränkte 
Einkommensteuerpflicht von A und B als Mitunternehmer der XY-OHG begründet. 


Ist der Gesellschafter wiederum eine Personengesellschaft, ist insoweit auf die dahinterstehenden Gesellschafter abzustellen. 


Ab dem handelsrechtlichen Umwandlungsstichtag (vgl. Rn. 02.02) gelten die Handlungen des übertragenden Rechtsträgers als 
für Rechnung des übernehmenden Rechtsträgers vorgenommen. Die Geschäftsvorfälle im Rückwirkungszeitraum und das Ein-
kommen werden steuerlich dem übernehmenden Rechtsträger zugerechnet. Die Rückwirkungsfiktion betrifft lediglich die Zuord-
nung des Einkommens und des Vermögens des übertragenden Rechtsträgers. 


In den Fällen der Verschmelzung werden Liefer- und Leistungsbeziehungen zwischen dem übertragenden und dem überneh-
menden Rechtsträger im Rückwirkungszeitraum für ertragsteuerliche Zwecke nicht berücksichtigt. Soweit nicht ausdrücklich in 
§ 2 Absatz 2 UmwStG etwas anderes bestimmt ist, bleibt die steuerrechtliche Behandlung Dritter, z. B. der Anteilseigner, mit ihren 
von der übertragenden Körperschaft bezogenen Einkünften von der Rückwirkungsfiktion unberührt (vgl. Rn. 02.03). 


In den Fällen der Auf-, Abspaltung und Ausgliederung hat die Zuordnung von Aufwendungen und Erträgen im Rückwirkungszeit-
raum zwischen dem übertragenden Rechtsträger und dem übernehmenden Rechtsträger oder den übernehmenden Rechtsträ-
gern nach wirtschaftlichen Zusammenhängen zu erfolgen. Die Rückwirkungsfiktion führt hierbei jedoch nicht dazu, dass im Ver-
hältnis zwischen dem übertragenden und dem übernehmenden Rechtsträger oder zwischen den übernehmenden Rechtsträgern 
Liefer- und Leistungsbeziehungen fingiert werden. 
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Genossenschafts-, Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 
2258) 
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Für das Vorliegen eines Teilbetriebs kommt es auch auf die Verhältnisse zum steuerlichen Übertragungsstichtag an. Zu den 
Teilbetriebsvoraussetzungen im Einzelnen vgl. Rn. 15.02 ff. 


Das Vorliegen eines Besteuerungsrechts kann nicht rückwirkend fingiert werden. Für die Prüfung des Ausschlusses oder der 
Beschränkung des deutschen Besteuerungsrechts ist auf die tatsächlichen Verhältnisse zum Zeitpunkt des steuerlichen Übertra-
gungsstichtags abzustellen. 


Der Eintritt der Wirksamkeit einer Umwandlung, deren steuerliche Wirkungen nach § 2 UmwStG zurückbezogen werden, stellt 
ein rückwirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar. Steuer- und Feststellungsbescheide der übertragen-
den Körperschaft sowie Feststellungsbescheide von Mitunternehmerschaften, an denen die übertragende Körperschaft unmittel-
bar oder mittelbar beteiligt ist, sind ggf. dementsprechend zu ändern. 


 


b) Keine Rückwirkungsfiktion für ausscheidende und abgefundene Anteilseigner 


Die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG betrifft grundsätzlich nur den übertragenden sowie den übernehmenden 
Rechtsträger und z. B. nicht den Anteilseigner der übertragenden Körperschaft, sofern er nicht auch der übernehmende Rechts-
träger ist (vgl. Rn. 02.03). Bei einer Personengesellschaft als übernehmender Rechtsträger gilt darüber hinaus nach § 2 Absatz 2 
UmwStG die Rückwirkungsfiktion auch für die Gesellschafter der übernehmenden Personengesellschaft. Maßgebend ist dabei 
der Umfang der Beteiligung des Anteilseigners zum Zeitpunkt der Wirksamkeit der Umwandlung (vgl. im Folgenden Rn. 02.21). 
Diese Grundsätze gelten für die Rückwirkungsfiktion nach § 9 Satz 3 UmwStG entsprechend (vgl. Rn. 02.06). 


Von der Rückwirkung nach § 2 Absatz 2 UmwStG sind die Anteilseigner der übertragenden Körperschaft ausgenommen, sofern 
sie oder im Erbfall deren Gesamtrechtsnachfolger nicht Gesellschafter der übernehmenden Personengesellschaft werden. 


Beispiel: 


Die XY-GmbH soll zum 1.1.01 auf die XY-KG verschmolzen werden. Anteilseigner und Mitunternehmer sind A und B zu je 50 %. 
Der Umwandlungsbeschluss erfolgte im April 01. Die Anmeldung der Umwandlung zum Handelsregister erfolgte im Mai 01 und 
die Eintragung im Juli 01. 


A verstirbt am 30.6.01. Alleinerbin ist seine Ehefrau. 


Lösung: 


Das Vermögen des Erblassers geht auf die Ehefrau im Wege der Gesamtrechtsnachfolge über. Für ertragsteuerliche Zwecke 
gilt insoweit auch für die Ehefrau die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG, da die Ehefrau mit Eintragung der Um-
wandlung Gesellschafterin des übernehmenden Rechtsträgers, der XY-KG, wird. 


Für erbschaftsteuerliche Zwecke gilt die Rückwirkungsfiktion nicht (vgl. Rn. 01.01). 


Die Rückwirkungsfiktion des § 2 Absatz 2 UmwStG gilt nicht für diejenigen Anteilseigner, die in der Zeit zwischen dem steuerlichen 
Übertragungsstichtag und der Eintragung der Umwandlung in das zuständige Register (Rückwirkungszeitraum) ganz oder teil-
weise aus der übertragenden Körperschaft (z. B. durch entgeltliche oder unentgeltliche Übertragung) ausscheiden. Soweit sie 
ausscheiden, sind sie bis zu ihrem Ausscheiden für steuerliche Zwecke als Anteilseigner der übertragenden Körperschaft zu 
behandeln. 


Die vorstehenden Ausführungen gelten auch für Anteilseigner, die aus dem umgewandelten Rechtsträger gegen Barabfindung 
ausscheiden. Bei Verschmelzung, Auf-, Abspaltung oder Formwechsel eines Rechtsträgers hat der übernehmende Rechtsträger 
bzw. umgewandelte Rechtsträger jedem Anteilseigner, der gegen den Umwandlungsbeschluss des übertragenden oder umge-
wandelten Rechtsträgers Widerspruch eingelegt hat, den Erwerb seiner Anteile gegen eine angemessene Barabfindung anzubie-
ten (§§ 29, 125 und 207 UmwG). Der abgefundene Anteilseigner scheidet handelsrechtlich erst nach der Eintragung in das jeweils 
zuständige Register und damit aus dem zivilrechtlich bereits bestehenden übernehmenden bzw. umgewandelten Rechtsträger 
aus. Steuerlich ist er jedoch so zu behandeln, als ob er nicht Gesellschafter des übernehmenden bzw. umgewandelten Rechts-
trägers geworden und damit aus dem übertragenden Rechtsträger ausgeschieden ist. 


 


2. Steuerliche Behandlung von im Rückwirkungszeitraum ausscheidenden und neu eintretenden Anteilseignern 


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person 


Veräußert ein Anteilseigner einen Teil seiner Beteiligung an der übertragenden Körperschaft, für den bei ihm die Rückwirkungs-
fiktion des § 2 Absatz 2 UmwStG insoweit nicht gilt (vgl. Rn. 02.17 ff.), überträgt er Anteile an einer Körperschaft und keinen 
Mitunternehmeranteil. Der Veräußerungsgewinn ist beim Anteilseigner nach den für die Veräußerung von Anteilen an Körper-
schaften geltenden steuerlichen Vorschriften (z. B. § 17 Absatz 1 oder § 20 Absatz 2 Satz 1 Nummer 1 EStG) zu beurteilen. Für 
die persönliche Zurechnung der Bezüge i. S. d. § 7 UmwStG kommt es auf die Verhältnisse im Zeitpunkt der Wirksamkeit der 
Umwandlung an, so dass bezogen auf diese Anteile dem Veräußerer keine Bezüge i. S. d. § 7 UmwStG zuzurechnen sind (vgl. 
Rn. 07.02). 


Der Erwerber der Anteile wird mit Eintragung der Umwandlung Gesellschafter der übernehmenden Personengesellschaft, so dass 
für ihn die Rückwirkungsfiktion des § 2 Absatz 2 UmwStG insoweit zur Anwendung kommt. Für ihn ist das Übernahmeergebnis 
nach § 4 Absatz 4 bis 6 i. V. m. § 5 Absatz 2 und 3 UmwStG zu ermitteln, und ihm sind auch insoweit die Bezüge i. S. d. § 7 
UmwStG zuzurechnen. 


Beispiel: 


A ist Alleingesellschafter der X-GmbH und hält seine Anteile im Privatvermögen. Die X-GmbH wird steuerlich rückwirkend zum 
31.12.00 auf die bereits bestehende Y-OHG verschmolzen. Die Eintragung im Handelsregister erfolgt am 15.6.01. A veräußert 
am 1.3.01 die Hälfte seiner Beteiligung an der X-GmbH an B. Beim Erwerber gehört die Beteiligung zum Betriebsvermögen. 


A und B sind Geschäftsführer der X-GmbH und erzielen im Rückwirkungszeitraum hierfür bisher Einkünfte i. S. d. § 19 Absatz 1 
Satz 1 Nummer 1 EStG. 


Lösung: 


Soweit A seinen Anteil an der X-GmbH veräußert, findet § 2 Absatz 2 UmwStG keine Anwendung. A veräußert insoweit eine 
Beteiligung an einer Kapitalgesellschaft. 


B erwirbt ungeachtet der Rückwirkungsfiktion einen Anteil an einer Kapitalgesellschaft. Gem. § 5 Absatz 3 UmwStG gilt dieser 
Anteil als mit den Anschaffungskosten am steuerlichen Übertragungsstichtag (hier: 31.12.00) in das Betriebsvermögen der Per-
sonengesellschaft überführt. Das Übernahmeergebnis sowie die Bezüge i. S. d. § 7 UmwStG sind insoweit dem Erwerber an-
teilig zum steuerlichen Übertragungsstichtag zuzurechnen. 


Hinsichtlich ihrer Beteiligungen gilt für A und B die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG mit der Folge, dass die im 
Rückwirkungszeitraum erzielten Geschäftsführergehälter als Einkünfte i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 zweiter Halbsatz 
EStG zu erfassen sind. 
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Werden die Anteile von der übernehmenden Personengesellschaft oder natürlichen Person erworben, ist das Übernahmeergeb-
nis nach § 4 Absatz 4 bis 6 UmwStG so zu ermitteln, als hätte die übernehmende Personengesellschaft bzw. die natürliche Person 
die Anteile bereits am steuerlichen Übertragungsstichtag angeschafft (vgl. § 5 Absatz 1 UmwStG). Diese Anteile gelten damit als 
innerhalb von fünf Jahren vor dem steuerlichen Übertragungsstichtag i. S. d. § 4 Absatz 6 Satz 6 UmwStG erworben. 


 


b) Vermögensübergang auf eine Körperschaft 


Veräußert ein Anteilseigner, für den die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG nicht gilt (vgl. Rn. 02.03), seine Beteiligung 
an der übertragenden Körperschaft, ist die Veräußerung steuerlich nach den allgemeinen Grundsätzen zu beurteilen (z. B. § 17 
Absatz 1 oder § 20 Absatz 2 Satz 1 Nummer 1 EStG). Die Besteuerungsfolgen beim Veräußerer treten zum Zeitpunkt des Über-
gangs des wirtschaftlichen Eigentums i. S. d. § 39 AO ein. Für die Besteuerung des Erwerbers gilt grundsätzlich § 13 UmwStG, 
soweit es sich bei dem Erwerber nicht um den übernehmenden Rechtsträger handelt (vgl. Rn. 02.24). 


Erwirbt die übernehmende Körperschaft im Rückwirkungszeitraum Anteile an der übertragenden Körperschaft, gelten diese von 
der übernehmenden Körperschaft als am steuerlichen Übertragungsstichtag erworben (§ 12 Absatz 2 Satz 3 i. V. m. § 5 Absatz 1 
UmwStG). Die Besteuerungsfolgen beim Veräußerer treten, da für ihn § 12 Absatz 2 Satz 3 i. V. m. § 5 Absatz 1 UmwStG nicht 
gilt, zum Zeitpunkt des Übergangs des wirtschaftlichen Eigentums i. S. d. § 39 AO ein. Die Ermittlung und Besteuerung des Über-
nahmeergebnisses ergibt sich gem. § 12 Absatz 2 Satz 1 und 2 UmwStG mit Wirkung zum steuerlichen Übertragungsstichtag. 


 


3. Steuerliche Behandlung von Gewinnausschüttungen 


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person 


aa) Ausschüttungen, die vor dem steuerlichen Übertragungsstichtag abgeflossen sind 


● Übertragende Körperschaft 


Die im letzten Wirtschaftsjahr der übertragenden Körperschaft (= Wirtschaftsjahr der Umwandlung) vorgenommenen Ausschüt-
tungen (u. a. abgeflossene Vorabausschüttungen, abgeflossene verdeckte Gewinnausschüttungen) haben das Betriebsvermö-
gen der übertragenden Körperschaft zum steuerlichen Übertragungsstichtag und damit auch das übergehende Vermögen bereits 
verringert. 


 


● Zuflusszeitpunkt und Besteuerung beim Anteilseigner 


Die Ausschüttungen sind beim Anteilseigner als Einnahmen i. S. d. § 20 Absatz 1 Nummer 1 EStG zu erfassen und unterliegen 
der Besteuerung nach den allgemeinen Grundsätzen (z. B. § 3 Nummer 40 oder § 32d EStG, § 8b KStG). Für den Zufluss beim 
Anteilseigner gelten die allgemeinen Grundsätze. 


 


bb) Ausschüttungen, die nach dem steuerlichen Übertragungsstichtag abgeflossen sind 


(1) Vor dem steuerlichen Übertragungsstichtag begründete Ausschüttungsverbindlichkeiten 


● Übertragende Körperschaft 


Am steuerlichen Übertragungsstichtag bereits beschlossene, aber noch nicht vollzogene offene Gewinnausschüttungen sowie 
noch nicht abgeflossene verdeckte Gewinnausschüttungen sind in der steuerlichen Schlussbilanz als Schuldposten (z. B. als 
Ausschüttungsverbindlichkeit oder als passivierte Tantieme) zu berücksichtigen. Das gilt sowohl für offene Gewinnausschüttun-
gen als auch für beschlossene Vorabausschüttungen für vorangegangene Wirtschaftsjahre der übertragenden Körperschaft und 
auch für verdeckte Gewinnausschüttungen, die erst im Rückwirkungszeitraum oder später abfließen. 


Ausschüttungen, für die ein Schuldposten gebildet worden ist, gelten unabhängig vom Zuflusszeitpunkt beim Anteilseigner (vgl. 
Rn. 02.28 f.) für Zwecke der Anwendung des § 27 KStG als am steuerlichen Übertragungsstichtag abgeflossen. 


Die Steuerbescheinigung i. S. d. § 27 Absatz 3 KStG ist von der übertragenden Körperschaft oder dem übernehmenden Rechts-
träger als deren steuerlicher Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) auszustellen. 


 


● Zuflusszeitpunkt und Besteuerung beim Anteilseigner 


Für die Besteuerung der Ausschüttungen beim Anteilseigner ist für den Besteuerungszeitpunkt der in der steuerlichen Schlussbi-
lanz als Schuldposten passivierten Ausschüttungsverbindlichkeiten (vgl. Rn. 02.27) grundsätzlich zu unterscheiden, ob sie An-
teilseigner betreffen, für die die Rückwirkungsfiktion gilt oder nicht gilt: 


– Anteilseigner, die unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten gegenüber Anteilseignern, für die die Rückwirkungsfiktion Anwendung findet (vgl. 
Rn. 02.03 und 02.17), gelten diese Ausschüttungen dem Anteilseigner nach § 2 Absatz 2 UmwStG bereits als am steuerlichen 
Übertragungsstichtag zugeflossen; der Ausweis einer Ausschüttungsverbindlichkeit in der steuerlichen Schlussbilanz bleibt 
hiervon unberührt. Für eine natürliche Person als übernehmender Rechtsträger gilt dies nach § 2 Absatz 1 UmwStG. 


 Für Anteilseigner, für die ein Übernahmeergebnis nach § 4 UmwStG ermittelt wird (vgl. § 4 Absatz 4 Satz 3 UmwStG), sind 
die Ausschüttungen als Einkünfte nach § 15 Absatz 1 Satz 1 Nummer 2 EStG i. V. m. § 20 Absatz 1 Nummer 1, Absatz 8 
EStG zu erfassen und nach den allgemeinen Grundsätzen zu besteuern (§ 3 Nummer 40 EStG oder § 8b KStG). Für Anteils-
eigner, für die kein Übernahmeergebnis zu ermitteln ist, sind die Ausschüttungen als Einkünfte nach § 20 Absatz 1 Nummer 1 
EStG zu erfassen und nach den allgemeinen Grundsätzen zu versteuern (§ 32d, § 43 Absatz 5 EStG). 


– Anteilseigner, die nicht unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten gegenüber Anteilseignern, für die die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG 
nicht gilt (vgl. Rn. 02.03 und 02.17 ff.), sind die Ausschüttungen nach den allgemeinen Grundsätzen als Einnahmen i. S. d. 
§ 20 Absatz 1 Nummer 1 EStG zu erfassen und zu besteuern (z. B. § 32d, § 43 Absatz 5 EStG). 


Veräußert ein Anteilseigner nur einen Teil seiner Anteile, sind Gewinnausschüttungen bezogen auf die verbliebenen und veräu-
ßerten Anteile entsprechend dem gesamten Beteiligungsverhältnis dieses Anteilseigners aufzuteilen und entsprechend den vor-
stehenden Grundsätzen zu beurteilen. 


 


● Behandlung beim übernehmenden Rechtsträger 


Beim übernehmenden Rechtsträger stellt der Abfluss der Gewinnausschüttung im Rückwirkungszeitraum grundsätzlich eine er-
folgsneutrale Erfüllung einer Ausschüttungsverbindlichkeit dar. Die übernehmende Personengesellschaft oder natürliche Person 
ist als steuerlicher Rechtsnachfolger des übertragenden Rechtsträgers (§ 4 Absatz 2 Satz 1 UmwStG) zur Einbehaltung und Ab-
führung der Kapitalertragsteuer nach den allgemeinen Grundsätzen verpflichtet (vgl. §§ 43 ff. EStG): 
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– Anteilseigner, die unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten an Anteilseigner, die unter die steuerliche Rückwirkungsfiktion fallen (vgl. Rn. 02.03 und 
02.17), gelten diese Ausschüttungen infolge der Wirksamkeit der Umwandlung als am steuerlichen Übertragungsstichtag 
zugeflossen. Für die Anwendung des § 44 Absatz 1 Satz 2 EStG gelten sie spätestens mit Eintritt der Wirksamkeit der Um-
wandlung als zugeflossen. 


– Anteilseigner, die nicht unter die Rückwirkungsfiktion fallen: 


 Bei in der steuerlichen Schlussbilanz ausgewiesenen Ausschüttungsverbindlichkeiten für nicht an der Rückwirkungsfiktion 
teilnehmende Anteilseigner (vgl. Rn. 02.03 und 02.17 ff.) ist die Kapitalertragsteuer in dem Zeitpunkt, zu dem die Einnahmen 
i. S. d. § 20 Absatz 1 Nummer 1 EStG dem Gläubiger i. S. d. § 44 Absatz 1 Satz 2 EStG zufließen, von dem übernehmenden 
Rechtsträger als steuerlicher Rechtsnachfolger des übertragenden Rechtsträgers (§ 4 Absatz 2 Satz 1 UmwStG) einzubehal-
ten und abzuführen, soweit dieser die Kapitalertragsteuer nicht bereits nach allgemeinen Grundsätzen einbehalten und ab-
geführt hat. 


 


(2) Nach dem steuerlichen Übertragungsstichtag beschlossene Gewinnausschüttungen sowie verdeckte Gewinnaus-
schüttungen und andere Ausschüttungen im Rückwirkungszeitraum sowie offene Rücklagen i. S. d. § 7 UmwStG 


Offene oder verdeckte Gewinnausschüttungen der zivilrechtlich noch bestehenden übertragenden Körperschaft im Rückwirkungs-
zeitraum sind steuerlich – trotz der Rückwirkungsfiktion des § 2 Absatz 1 UmwStG – im Grundsatz weiterhin Ausschüttungen des 
übertragenden Rechtsträgers, da die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG nicht den Anteilseigner und seine von der 
übertragenden Körperschaft bezogenen Ausschüttungen betrifft (vgl. Rn. 02.03). Insoweit ist für diese Ausschüttungen ein passi-
ver Korrekturposten in die steuerliche Schlussbilanz einzustellen, der wie eine Ausschüttungsverbindlichkeit (vgl. Rn. 02.27) wirkt. 
Der steuerliche Gewinn der übertragenden Körperschaft mindert sich hierdurch nicht. Er ist ggf. außerhalb der steuerlichen 
Schlussbilanz entsprechend zu korrigieren. Das nach Vornahme dieser Korrektur in der steuerlichen Schlussbilanz verbliebene 
Eigenkapital stellt die Ausgangsgröße für die Ermittlung der offenen Rücklagen i. S. d. § 7 UmwStG dar (vgl. Rn. 07.04). Bei der 
Zurechnung der offenen Rücklagen i. S. d. § 7 UmwStG gegenüber einem im Rückwirkungszeitraum neu eintretenden Gesell-
schafter sind die Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion gilt, vorweg zu berücksichtigen (zurückbezo-
gene Ausschüttungen; vgl. Rn. 02.33 und 07.06). 


Die Bildung eines passiven Korrekturpostens i. S. d. Rn. 02.31 kommt insoweit nicht für Ausschüttungen an Anteilseigner in Be-
tracht, soweit für sie die Rückwirkungsfiktion gilt.  


Dies ist der Fall, wenn 


– der Anteilseigner i. S. d. § 20 Absatz 5 EStG der übertragenden Körperschaft auch der übernehmende Rechtsträger ist (bei 
Verschmelzung auf eine natürliche Person) oder 


– der Anteilseigner Gesellschafter der übernehmenden Personengesellschaft wird. 


Im ersten Fall gilt die steuerliche Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG und im zweiten Fall nach § 2 Absatz 2 UmwStG 
auch für den Anteilseigner der übertragenden Körperschaft, so dass es sich insoweit steuerlich nicht um Einnahmen i. S. d. § 20 
Absatz 1 Nummer 1 EStG, sondern um Entnahmen i. S. d. § 4 Absatz 1 Satz 2 EStG der übernehmenden natürlichen Person 
oder des jeweiligen Gesellschafters handelt. Davon unberührt bleibt eine Zurechnung von Bezügen i. S. d. § 7 UmwStG i. V. m. 
§ 20 Absatz 1 Nummer 1 EStG. 


Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion nicht gilt (vgl. Rn. 02.03 und 02.17 ff.), sind als Einnahmen nach 
§ 20 Absatz 1 Nummer 1 EStG zu behandeln und nach den allgemeinen Grundsätzen zu besteuern (z. B. § 3 Nummer 40 EStG 
oder § 8b KStG bzw. § 32d, § 43 Absatz 5 EStG). Zum Abfluss für Zwecke der Anwendung des § 27 KStG vgl. Rn. 02.27, zum 
Einbehalt und zur Abführung der Kapitalertragsteuer vgl. Rn. 02.30 und zum Zeitpunkt der Besteuerung vgl. Rn. 02.28. 


Beispiel: 


An der X-GmbH sind die Gesellschafter A (10 %), B (40 %) und C (50 %) beteiligt. Die X-GmbH wird zum 1.1.01 (steuerlicher 
Übertragungsstichtag 31.12.00) zusammen mit der Y-GmbH durch Neugründung auf die XY-OHG verschmolzen. Die Gesell-
schafterversammlung der X-GmbH beschließt am 30.4.01 eine Gewinnausschüttung für 01 i. H. v. 70.000 €. Die Ausschüttung 
wird am 31.5.01 ausgezahlt. Das steuerliche Eigenkapital i. S. d. § 7 UmwStG beträgt – vor Berücksichtigung eines Korrektur-
postens – 100.000 €. 


A verkauft seine im Privatvermögen gehaltene Beteiligung an der X-GmbH zum 1.7.01 an D. Die Eintragung der Verschmelzung 
im Handelsregister erfolgt am 31.8.01. 


Lösung: 


Für die steuerliche Beurteilung der nach dem steuerlichen Übertragungsstichtag beschlossenen Gewinnausschüttung sowie der 
Bezüge i. S. d. § 7 UmwStG der Gesellschafter A, B, C und D ist danach zu unterscheiden, welcher Anteilseigner an der Rück-
wirkungsfiktion nach § 2 Absatz 2 UmwStG teilnimmt: 


Anteilseigner A 


Da A infolge der Anteilsveräußerung nicht Gesellschafter der übernehmenden Personengesellschaft wird, gilt für ihn zum einen 
nicht die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG und zum anderen sind ihm keine Bezüge i. S. d. § 7 UmwStG zuzu-
rechnen (vgl. Rn. 02.20 und 07.02). In Höhe der dem A zuzurechnenden Gewinnausschüttung ist in der steuerlichen Schluss-
bilanz ein passiver Korrekturposten i. H. v. 7.000 € steuerneutral zu bilden. 


Dem ausgeschiedenen Anteilseigner A fließt die Gewinnausschüttung der übertragenden Körperschaft am 31.5.01 zu. Er hat 
diese Ausschüttung im Veranlagungszeitraum 01 als Einkünfte aus Kapitalvermögen zu versteuern (§ 20 Absatz 1 Nummer 1 
EStG, § 3 Nummer 40 EStG bzw. auch § 32d, § 43 Absatz 5 EStG). 


Anteilseigner B, C und D 


Da die Anteilseigner B, C und D der übertragenden X-GmbH Gesellschafter der übernehmenden XY-OHG werden, findet zum 
einen die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG Anwendung und zum anderen sind ihnen die Bezüge i. S. d. § 7 
UmwStG zuzurechnen. Die Bildung eines passiven Korrekturpostens kommt insoweit nicht in Betracht. Hinsichtlich der am 
31.5.01 erfolgten Gewinnausschüttungen handelt es sich um Entnahmen von B und C nach § 4 Absatz 1 Satz 2 EStG. 


Für die Zurechnung der Bezüge i. S. d. § 7 UmwStG ergibt sich Folgendes: 


 


Eigenkapital i. S. d. § 7 UmwStG (ohne Korrekturposten) 100.000 € 


Passiver Korrekturposten (Ausschüttung an A) ./. 7.000 € 


Ausgangsgröße für die Bezüge i. S. d. § 7 UmwStG 93.000 € 
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Die Bezüge i. S. d. des § 7 UmwStG verteilen sich wie folgt: 
 


 Vorspalte B C D 


Bezüge i. S. d. § 7 UmwStG 93.000 €    


Zurückbezogene Ausschüttun-
gen an B, C 


./. 
63.000 € 


+ 
28.000 € 


+ 
35.000 €  


Zwischensumme 30.000 €    


Verteilung nach Beteiligung am 
Nennkapital 


./. 
30.000 € 


+ 
12.000 € 


+ 
15.000 € 


+ 
3.000 € 


Zu versteuernde Bezüge i. S. d. 
§ 7 UmwStG  40.000 € 50.000 € 3.000 € 


 


b) Vermögensübergang auf eine Körperschaft 


Bei Umwandlung auf eine Körperschaft gilt für den Anteilseigner die steuerliche Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG 
nicht, sofern dieser nicht der übernehmende Rechtsträger ist (vgl. Rn. 02.03). Ausschüttungen an Anteilseigner, für die die Rück-
wirkungsfiktion nicht gilt, sind als Ausschüttungen der übertragenden Körperschaft und als Einnahmen nach § 20 Absatz 1 Num-
mer 1 EStG zu behandeln sowie nach den allgemeinen Grundsätzen zu besteuern (z. B. § 3 Nummer 40 EStG oder § 8b KStG 
bzw. § 32d, § 43 Absatz 5 EStG). Zum Einbehalt und zur Abführung der Kapitalertragsteuer vgl. Rn. 02.30 und zum Zeitpunkt der 
Besteuerung vgl. Rn. 02.28. 


Ausschüttungen der übertragenden Körperschaft, für die entsprechend Rn. 02.27 ein Schuldposten oder entsprechend Rn. 02.31 
ein passiver Korrekturposten zu bilden ist, gelten für Zwecke der Anwendung des § 27 KStG spätestens im Zeitpunkt der zivil-
rechtlichen Wirksamkeit der Umwandlung als abgeflossen. Diese Ausschüttungen sind in der gesonderten Feststellung des steu-
erlichen Einlagekontos zum steuerlichen Übertragungsstichtag zu berücksichtigen. 


Aus Vereinfachungsgründen bestehen für im Rückwirkungszeitraum erfolgte Gewinnausschüttungen keine Bedenken, diese so 
zu behandeln, als hätte der übernehmende Rechtsträger sie vorgenommen, wenn die Verpflichtung zum Einbehalt und zur Ab-
führung der Kapitalertragsteuer nach §§ 43 ff. EStG hierdurch nicht beeinträchtigt wird. 


Bei Verschmelzung einer Tochtergesellschaft auf ihre Muttergesellschaft gilt für Gewinnausschüttungen der Tochtergesellschaft 
an die Muttergesellschaft im Rückwirkungszeitraum die Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG mit der Folge, dass eine 
steuerlich unbeachtliche Vorwegübertragung von Vermögen an die Muttergesellschaft vorliegt. Die Kapitalertragsteueranmeldung 
kann insoweit berichtigt werden. 


 


4. Sondervergütungen bei Umwandlung in eine Personengesellschaft 


Im Rückwirkungszeitraum gezahlte Vergütungen für die Tätigkeit im Dienst der Gesellschaft, für die Hingabe von Darlehen oder 
für die Überlassung von Wirtschaftsgütern an Anteilseigner, die Mitunternehmer der übernehmenden Personengesellschaft wer-
den, sind dem Gewinnanteil der jeweiligen Mitunternehmer der übernehmenden Personengesellschaft in voller Höhe hinzuzu-
rechnen (§ 15 Absatz 1 Satz 1 Nummer 2 zweiter Halbsatz EStG). Eine Aufteilung der Vergütung entsprechend Rn. 02.29 findet 
nicht statt (vgl. hierzu auch das Beispiel in Rn. 02.21). 


 


5. Aufsichtsratsvergütungen und sonstige Fälle des Steuerabzugs nach § 50a EStG 


Aufsichtsratsvergütungen der übertragenden Körperschaft für den Rückwirkungszeitraum werden steuerlich weiterhin vom über-
tragenden Rechtsträger geleistet. An Dritte gezahlte Vergütungen stellen im Grundsatz Betriebsausgaben des übertragenden 
Rechtsträgers dar, die nach § 2 Absatz 1 UmwStG dem übernehmenden Rechtsträger rückwirkend zugerechnet werden. Eine 
Steuerabzugsverpflichtung nach § 50a EStG geht z. B. nach § 4 Absatz 2 Satz 1 UmwStG auf den übernehmenden Rechtsträger 
über. § 10 Nummer 4 KStG ist bei Umwandlung in eine Personengesellschaft nicht anzuwenden. 


Der Vergütungsgläubiger hat die Einnahmen als Einkünfte i. S. d. § 18 Absatz 1 Nummer 3 EStG zu versteuern. Dies gilt jedoch 
nicht bei Umwandlung in eine Personengesellschaft, wenn der Vergütungsgläubiger Anteilseigner der übertragenden Körper-
schaft ist und Gesellschafter der übernehmenden Personengesellschaft wird, insoweit gilt Rn. 02.36. 


Vorstehende Grundsätze gelten für andere steuerabzugspflichtige Vergütungen i. S. d. § 50a EStG entsprechend. 


 


6. Vermeidung der Nichtbesteuerung (§ 2 Absatz 3 UmwStG) 


§ 2 Absatz 3 UmwStG schließt die steuerliche Rückwirkung aus, soweit bei ausländischen Umwandlungen (vgl. Rn. 01.20 ff.) 
aufgrund abweichender Regelungen zur steuerlichen Rückbeziehung eines in § 1 Absatz 1 UmwStG bezeichneten Vorgangs 
Einkünfte der Besteuerung in einem anderen Staat entzogen werden. Die Vorschrift soll die Nichtbesteuerung von Einkünften 
aufgrund abweichender Rückwirkungsregelungen vermeiden. Abweichende Rückwirkungsregelungen liegen insbesondere bei 
unterschiedlichen Rückwirkungszeiträumen oder unterschiedlicher Ausgestaltung der Rückwirkungsregelungen vor. 


 


7. Beschränkung der Verlustnutzung (§ 2 Absatz 4 UmwStG) 


§ 2 Absatz 4 UmwStG enthält eine Verlustnutzungsbeschränkung. Mit dieser Regelung soll verhindert werden, dass aufgrund der 
steuerlichen Rückwirkungsfiktion in § 2 Absatz 1 und 2 UmwStG gestalterisch eine Verlustnutzung (einschließlich des Erhalts 
eines Zinsvortrags oder eines EBITDA-Vortrags) erreicht werden kann. Voraussetzung für die Verlustnutzung ist, dass diese auch 
ohne die steuerliche Rückwirkung nach § 2 Absatz 1 oder 2 UmwStG möglich gewesen wäre. Dabei kommt es nicht darauf an, 
ob z. B. im Fall des § 8c KStG ein schädlicher Beteiligungserwerb vor dem Umwandlungsbeschluss oder in dem Zeitraum nach 
dem Umwandlungsbeschluss bis zur Eintragung der Umwandlung erfolgt. 


Nach § 2 Absatz 4 Satz 2 UmwStG gilt die Rechtsfolge in § 2 Absatz 4 Satz 1 UmwStG für Verluste des übertragenden Rechts-
trägers im Rückwirkungszeitraum entsprechend. Danach kann z. B. auch ein laufender Verlust des übertragenden Rechtsträgers 
im Rückwirkungszeitraum insoweit nicht mit den positiven Einkünften des übernehmenden Rechtsträgers ausgeglichen werden.  


§ 2 Absatz 4 Satz 3 UmwStG schließt eine Verrechnung von verrechenbaren Verlusten, verbleibenden Verlustvorträgen, 
nicht ausgeglichenen negativen Einkünften und einem Zinsvortrag nach § 4h Abs. 1 Satz 5 EStG des übernehmenden Rechts-
trägers mit positiven Einkünften des übertragenden Rechtsträgers im Rückwirkungszeitraum aus. Hinsichtlich der verrechenbaren 
Verluste, verbleibenden Verlustvorträge, nicht ausgeglichenen negativen Einkünfte und eines Zinsvortrags nach § 4h Abs. 1 Satz 
5 EStG des übernehmenden Rechtsrägers besteht keine zeitliche Beschränkung auf den Rückwirkungszeitraum. Das Verlustver-


02.34 


02.35 


02.36 


02.37 


02.38 


02.39 


02.40 


02.40a 







 


24 


rechnungsverbot ist unabhängig vom Vorliegen einer steuergestalterischen Missbrauchsabsicht auch bei Einbringungen anzu-
wenden und gilt auch für die Ermittlung der Bemessungsgrundlage der Gewerbesteuer. Die negativen Einkünfte des überneh-
menden Rechtsträgers sind unter Berücksichtigung eines in Anspruch genommenen Investitionsabzugsbetrages nach § 7g EStG 
zu bestimmen (vgl. BFH vom 12. April 2023, I R 48/20, BStBl 2023 II S.XXX).  


Nach § 2 Absatz 4 Satz 6 UmwStG gelten die Verlustverrechnungsbeschränkungen des § 2 Absatz 4 Satz 3 bis 5 UmwStG nicht, 
wenn übertragender und übernehmender Rechsträger vor Ablauf des steuerlichen Übertragungsstichtags verbundene Unterneh-
men im Sinne des § 271 Absatz 2 HGB sind. § 2 Absatz 4 Satz 6 UmwStG kann auch dann Anwendung finden, wenn die Mutter-
gesellschaft ihren Sitz zwar nicht im Inland hat, im Übrigen aber sämtliche Voraussetzungen des § 290 HGB erfüllt sind. 


 


  


Zweiter Teil. Vermögensübergang bei Verschmelzung auf eine Personengesellschaft oder auf eine natürliche Person 
und Formwechsel einer Kapitalgesellschaft in eine Personengesellschaft 


 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden Körperschaft (§ 3 UmwStG) 


I. Pflicht zur Abgabe einer steuerlichen Schlussbilanz 


Jede übertragende Körperschaft ist nach § 3 Absatz 1 Satz 1 UmwStG zur Erstellung und Abgabe einer steuerlichen Schlussbi-
lanz auf den steuerlichen Übertragungsstichtag verpflichtet. Dies gilt unabhängig davon, ob die übertragende Körperschaft im 
Inland einer Steuerpflicht unterliegt (§§ 1, 2 KStG), im Inland zur Führung von Büchern verpflichtet ist (§ 5 Absatz 1 EStG, 
§§ 141 ff. AO) oder überhaupt inländisches Betriebsvermögen besitzt. Für den Formwechsel ergibt sich eine entsprechende Ver-
pflichtung aus § 9 Satz 2 UmwStG. Die steuerliche Schlussbilanz i. S. d. § 3 Absatz 1 Satz 1 UmwStG ist eine eigenständige 
Bilanz und von der Gewinnermittlung i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG zu unterscheiden. 


Als Abgabe der steuerlichen Schlussbilanz gilt auch die ausdrückliche Erklärung, dass die Steuerbilanz i. S. d. § 4 Absatz 1, § 5 
Absatz 1 EStG gleichzeitig die steuerliche Schlussbilanz sein soll, wenn diese Bilanz der steuerlichen Schlussbilanz entspricht; 
diese Erklärung ist unwiderruflich. In dieser Erklärung ist zugleich ein konkludent gestellter Antrag auf Ansatz des Buchwerts zu 
sehen (vgl. Rn. 03.29). Ein solcher Antrag kann auch durch die Übermittlung einer elektronischen Bilanz i. S. d. § 5b EStG als 
Bilanzart „Umwandlungsbilanz, zugleich Jahresabschluss“ gestellt werden. 


Fällt der steuerliche Übertragungsstichtag nicht auf das Ende des Wirtschaftsjahrs, entsteht insoweit ein Rumpfwirtschaftsjahr 
(§ 8b Satz 2 Nummer 1 EStDV). 


Die Vorlage einer steuerlichen Schlussbilanz ist nur dann nicht erforderlich, wenn sie nicht für inländische Besteuerungszwecke 
benötigt wird. Bei Übergang des Vermögens auf eine Personengesellschaft oder natürliche Person ist die Erstellung einer steu-
erlichen Schlussbilanz für inländische Besteuerungszwecke insbesondere immer dann von Bedeutung, wenn die übertragende 
Körperschaft, ein Mitunternehmer der übernehmenden Personengesellschaft oder die übernehmende natürliche Person im Inland 
steuerpflichtig ist. 


Der Eintritt der Wirksamkeit einer Umwandlung, deren steuerliche Wirkungen nach § 2 UmwStG zurückbezogen werden, stellt 
ein rückwirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar (vgl. Rn. 02.16). 


 


II. Ansatz und Bewertung der übergehenden Wirtschaftsgüter 


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach 


§ 3 UmwStG ist eine eigenständige steuerliche Ansatz- und Bewertungsvorschrift. In der steuerlichen Schlussbilanz sind sämtli-
che übergehenden aktiven und passiven Wirtschaftsgüter, einschließlich nicht entgeltlich erworbener und selbst geschaffener 
immaterieller Wirtschaftsgüter, anzusetzen. Steuerfreie Rücklagen (z. B. § 6b EStG) bzw. ein steuerlicher Ausgleichsposten nach 
§ 4g EStG sind nach § 4 Absatz 2 Satz 1 UmwStG dem Grunde nach anzusetzen, soweit die Buchwerte fortgeführt bzw. die 
Zwischenwerte angesetzt werden. Die Rücklage nach § 6b EStG ist nicht übertragbar, wenn die Reinvestitionsfrist am steuerli-
chen Übertragungsstichtag endet (vgl. BFH vom 29.4.2020, XI R 39/18, BStBl 2021 II S. 517). § 5b EStG gilt für die steuerliche 
Schlussbilanz entsprechend. 


Zu einzelnen Positionen der steuerlichen Schlussbilanz: 


● Ausstehende Einlagen 


Das gezeichnete Kapital ist um eingeforderte sowie um nicht eingeforderte ausstehende Einlagen zu kürzen, soweit diese nicht 
vom gezeichneten Kapital entsprechend § 272 Absatz 1 Satz 3 HGB abgesetzt wurden. Zu den Folgen bei der Ermittlung des 
Übernahmegewinns siehe Rn. 04.31. 


● Beteiligungen an Kapitalgesellschaften i. S. d. § 8b Absatz 2 KStG 


Auf den Teil des Übertragungsgewinns i. S. d. § 3 UmwStG, der auf (inländische und ausländische) Beteiligungen i. S. d. § 8b 
KStG entfällt, ist § 8b Absatz 2 KStG entsprechend anzuwenden. 


● Geschäfts- oder Firmenwert 


Nach § 3 Absatz 1 Satz 1 UmwStG ist auch ein originärer Geschäfts- oder Firmenwert der übertragenden Körperschaft anzuset-
zen. 


● Forderungen und Verbindlichkeiten 


Forderungen und Verbindlichkeiten gegen den übernehmenden Rechtsträger sind in der steuerlichen Schlussbilanz auch anzu-
setzen, wenn sie durch die Verschmelzung erlöschen. Bei im Zuge der Verschmelzung übertragenen Verpflichtungen scheidet 
eine Aufwandsverteilung nach § 4f EStG aus. Bestehende Rücklagen nach § 5 Absatz 7 Satz 5 EStG im Zusammenhang mit von 
der übertragenden Körperschaft übernommenen Verpflichtungen sind bei einem Ansatz mit dem gemeinen Wert mit 0 Euro zu 
bewerten, da es sich lediglich um buchtechnische Passivposten handelt. Zur Weiterführung dieser Rücklagen und von vor der 
Verschmelzung begründeten Aufwandsverteilungen gem. § 4f EStG bei dem die entsprechenden Verpflichtungen übernehmen-
den Rechtsträger siehe Rn. 04.16. Zum Entstehen eines Übernahmefolgegewinns oder -verlusts bei Bewertungsunterschieden 
und dessen steuerlicher Behandlung siehe Rn. 06.01 ff. 


● Rückstellung für Grunderwerbsteuer 


Für aufgrund einer Verschmelzung der übertragenden Körperschaft anfallende Grunderwerbsteuer kann keine Rückstellung ge-
bildet werden, soweit sie vom übertragenden Rechtsträger zu tragen ist (BFH vom 15.10.1997, I R 22/96, BStBl 1998 II S. 168, 
und BMF-Schreiben vom 18.1.2010, BStBl I S. 70). 


Die steuerlichen Ansatzverbote des § 5 EStG gelten nicht für die steuerliche Schlussbilanz (vgl. Rn. 03.04), es sei denn, die 
Buchwerte werden fortgeführt. Beim übernehmenden Rechtsträger gelten zu den folgenden Bilanzstichtagen die allgemeinen 
Grundsätze (vgl. Rn. 04.16). 
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2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach 


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG 


Die übergehenden aktiven und passiven Wirtschaftsgüter sind in der steuerlichen Schlussbilanz auf den steuerlichen Übertra-
gungsstichtag mit dem gemeinen Wert bzw. bei Pensionsrückstellungen mit dem Teilwert nach § 6a EStG anzusetzen. Die Be-
wertung nach § 3 Absatz 1 Satz 1 UmwStG zum gemeinen Wert hat dabei nicht bezogen auf jedes einzelne übergehende Wirt-
schaftsgut, sondern bezogen auf die Gesamtheit der übergehenden aktiven und passiven Wirtschaftsgüter zu erfolgen (Bewer-
tung als Sachgesamtheit). 


Die Ermittlung des gemeinen Werts der Sachgesamtheit kann, sofern der gemeine Wert des übertragenden Rechtsträgers nicht 
aus Verkäufen abgeleitet werden kann, anhand eines allgemein anerkannten ertragswert- oder zahlungsstromorientierten Ver-
fahrens erfolgen, welches ein gedachter Erwerber des Betriebs der übertragenden Körperschaft bei der Bemessung des Kauf-
preises zu Grunde legen würde (vgl. § 109 Absatz 1 Satz 2 i. V. m. § 11 Absatz 2 BewG); der Bewertungsvorbehalt für Pensions-
rückstellungen nach § 3 Absatz 1 Satz 2 UmwStG ist zu beachten. Zur Bewertung nach § 11 Absatz 2 BewG gelten die gleich 
lautenden Erlasse der obersten Finanzbehörden der Länder zur Anwendung der §§ 11, 95 bis 109 und 199 ff. BewG in der Fas-
sung des ErbStRG vom 17.5.2011, BStBl I S. 606, für ertragsteuerliche Zwecke entsprechend (vgl. BMF-Schreiben vom 
22.9.2011, BStBl I S. 859). 


Aufgrund der Bewertung von Pensionsrückstellungen mit dem Teilwert i. S. d. § 6a EStG nach § 3 Absatz 1 Satz 2 UmwStG 
mindert ein tatsächlich höherer gemeiner Wert der Versorgungsverpflichtung steuerlich nicht den gemeinen Wert des Unterneh-
mens i. S. d. § 3 Absatz 1 UmwStG. 


Die Bewertung mit dem gemeinen Wert bzw. mit dem Teilwert i. S. d. § 6a EStG hat nach den Verhältnissen zum steuerlichen 
Übertragungsstichtag zu erfolgen. Der gemeine Wert der Sachgesamtheit ist analog zu § 6 Absatz 1 Nummer 7 EStG im Verhält-
nis der Teilwerte, maximal bis zur Höhe des gemeinen Wertes, auf die einzelnen übergehenden Wirtschaftsgüter zu verteilen. 


Beispiel: 


Die XY-GmbH soll zum 31.12.00 auf die XY-KG verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die 
Werte i. S. d. § 3 Absatz 1 UmwStG stellen sich vereinfacht wie folgt dar: 


 gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


Aktiva diverse 2.000.000 € 2.000.000 € Eigenkapital [2.000.000 €]1 1.000.000 € 


Firmenwert 2.000.000 €  Pensionsrückstellungen 2.000.000 € 1.000.000 € 


 (4.000.000 €) 


 


2.000.000 € 


 


 (4.000.000 €) 
1Residualgröße 


2.000.000 € 


 


 


Lösung: 


Die steuerliche Schlussbilanz der XY-GmbH zum 31.12.00 ergibt sich danach wie folgt: 


Aktiva diverse 2.000.000 € Eigenkapital 3.000.000 € 


Firmenwert 2.000.000 € Pensionsrückstellungen 1.000.000 € 


 4.000.000 €  4.000.000 € 


 


Obwohl der gemeine Wert der Sachgesamtheit nur 2.000.000 € beträgt, erhöht sich das Eigenkapital auf 3.000.000 €, da eine 
Berücksichtigung der Differenz zwischen dem Wert der Pensionsrückstellung i. S. d. § 6a EStG und dem gemeinen Wert dieser 
Verpflichtung nicht zulässig ist; vgl. § 3 Absatz 1 Satz 2 UmwStG. 


 


Wird durch die Umwandlung ein Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräuße-
rung einzelner Wirtschaftsgüter begründet, sind diese, wenn kein Antrag nach § 3 Absatz 2 UmwStG vorliegt, ebenfalls gem. § 3 
Absatz 1 UmwStG mit dem gemeinen Wert anzusetzen. § 4 Absatz 1 Satz 8 zweiter Halbsatz i. V. m. § 6 Absatz 1 Nummer 5a 
EStG findet keine Anwendung. Dies gilt jedoch nur, wenn die Begründung des Besteuerungsrechts unmittelbare Folge der Um-
wandlung ist. 


Beispiel: 


Die französische X-SARL, die über eine Betriebsstätte in Staat A und eine Beteiligung an einer Kapitalgesellschaft in Staat B 
(kein funktionaler Zusammenhang zur Geschäftstätigkeit der Betriebsstätte in Staat A) verfügt, wird auf die inländische D OHG 
verschmolzen (Eintragung im jeweiligen Register im August 01, steuerlicher Übertragungsstichtag 31.12.00). Die Gesellschafter 
der D OHG sind unbeschränkt steuerpflichtig, zwischen Deutschland und Staat A besteht ein DBA, das hinsichtlich der Betriebs-
stätte in Staat A für den Ansässigkeitsstaat Deutschland eine Besteuerung mit Anrechnungsverpflichtung aufgrund der Aktivi-
tätsklausel entsprechend Artikel 22 Absatz 1 Nummer 4 der Verhandlungsgrundlage 2013 vorsieht. Im Zeitpunkt der Eintragung 
der Umwandlung wird die Tätigkeit in Frankreich beendet. Bereits seit Anfang 01 wurden die bislang am Ort der Geschäftsleitung 
in Frankreich befindlichen materiellen Wirtschaftsgüter (Büroausstattung) an den Ort der Geschäftsleitung der D OHG in 
Deutschland verbracht. 


Lösung: 


Die Wirtschaftsgüter der Betriebsstätte in Staat A, die Beteiligung und die Büroausstattung sind nach § 3 Absatz 1 UmwStG mit 
dem gemeinen Wert anzusetzen. Ein Übertragungsgewinn der X-SARL erhöht sich dadurch grundsätzlich nicht, da vor der 
Umwandlung jeweils kein Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich dieser Wirtschaftsgüter bestand. So-
fern Frankreich aufgrund des Verlusts des französischen Besteuerungsrechts an den Wirtschaftsgütern eine Besteuerung vor-
nimmt und dabei einen geringeren als den gemeinen Wert ansetzt, ist dieser für die Beteiligung und die Büroausstattung zu 
berücksichtigen (§ 4 Absatz 1 Satz 8 zweiter Halbsatz i. V. m. § 6 Absatz 1 Nummer 5a EStG), da das Besteuerungsrecht der 
Bundesrepublik Deutschland insoweit – anders als bei den Wirtschaftsgütern der Betriebsstätte in Staat A – nicht unmittelbar 
durch die Umwandlung, sondern erst durch die darauffolgende abweichende Zuordnung (Beteiligung) bzw. Überführung in die 
deutsche Betriebsstätte (Büroausstattung) begründet wird. 


 


b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert 


Auf Antrag können die übergehenden Wirtschaftsgüter einheitlich mit dem Buchwert angesetzt werden, soweit 
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– sie Betriebsvermögen der übernehmenden Personengesellschaft oder natürlichen Person werden und sichergestellt ist, dass 
sie später der Besteuerung mit Einkommen- oder Körperschaftsteuer unterliegen (§ 3 Absatz 2 Satz 1 Nummer 1 UmwStG), 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen 
Wirtschaftsgüter bei den Gesellschaftern der übernehmenden Personengesellschaft oder bei der übernehmenden natürlichen 
Person nicht ausgeschlossen oder beschränkt wird (§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG) und 


– eine Gegenleistung nicht gewährt wird oder in Gesellschaftsrechten besteht (§ 3 Absatz 2 Satz 1 Nummer 3 UmwStG). 


Für den Ansatz des Buchwerts sind die Ansätze in der Handelsbilanz nicht maßgeblich. Wegen des Begriffs Buchwert vgl. 
Rn. 01.57. 


Gehört zum übergehenden Vermögen der übertragenden Körperschaft ein Mitunternehmeranteil an der übernehmenden oder 
einer anderen Personengesellschaft, entspricht der Buchwertansatz dem auf die übertragende Körperschaft entfallenden anteili-
gen Kapitalkonto – unter Berücksichtigung etwaiger Ergänzungs- und Sonderbilanzen – bei der Mitunternehmerschaft. 


Die Prüfung der in Rn. 03.10 genannten Voraussetzungen erfolgt bezogen auf jeden einzelnen an der steuerlichen Rückwirkungs-
fiktion beteiligten Anteilseigner der übertragenden Körperschaft – soweit nicht für die Betriebsvermögenseigenschaft i. S. d. § 3 
Absatz 2 Satz 1 Nummer 1 UmwStG auf den übernehmenden Rechtsträger abgestellt wird – und bezogen auf die Verhältnisse 
zum steuerlichen Übertragungsstichtag (vgl. Rn. 02.15). 


Ist der gemeine Wert der Sachgesamtheit geringer als die Summe der Buchwerte der übergehenden Wirtschaftsgüter, ist ein 
Ansatz zum Buchwert ausgeschlossen. 


Der Antrag auf Fortführung der Buchwerte der übergehenden Wirtschaftsgüter kann nur einheitlich gestellt werden. Einem solchen 
Antrag steht nicht entgegen, dass zum Teil Wirtschaftsgüter mit dem gemeinen Wert in der steuerlichen Schlussbilanz anzusetzen 
sind, weil insoweit die Voraussetzungen des § 3 Absatz 2 Satz 1 Nummer 1 oder 2 UmwStG nicht gegeben sind. Bei Gewährung 
einer Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG ist eine Fortführung der Buchwerte ausgeschlossen (vgl. 
Rn. 03.21 ff.). Der Grundsatz des einheitlichen Wertansatzes betrifft auch Wirtschaftsgüter, bei denen das Besteuerungsrecht der 
Bundesrepublik Deutschland durch die Umwandlung begründet wird. 


 


aa) Übergang in Betriebsvermögen und Sicherstellung der Besteuerung mit Einkommen- oder Körperschaftsteuer (§ 3 
Absatz 2 Satz 1 Nummer 1 UmwStG) 


Wird das Vermögen der übertragenden Körperschaft nicht Betriebsvermögen der übernehmenden Personengesellschaft oder 
natürlichen Person, sind die aktiven und passiven Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem gemeinen Wert 
bzw. bei Pensionsrückstellungen mit dem Teilwert i. S. d. § 6a EStG anzusetzen (vgl. Rn. 03.07). Der Ansatz eines Geschäfts- 
oder Firmenwerts erfolgt in diesen Fällen nach § 3 Absatz 1 Satz 1 UmwStG auch dann, wenn der Betrieb der übertragenden 
Körperschaft nicht fortgeführt wird. 


Für die Zugehörigkeit der übergehenden Wirtschaftsgüter zu einem Betriebsvermögen des übernehmenden Rechtsträgers ist es 
unbeachtlich, ob das Betriebsvermögen im In- oder im Ausland belegen ist. Die Beurteilung, ob es sich beim übernehmenden 
Rechtsträger um Betriebsvermögen handelt, ergibt sich nach den allgemeinen steuerlichen Grundsätzen (§§ 13, 15 oder 18 
EStG). Bei Vermögensübergang auf eine gewerblich geprägte Personengesellschaft i. S. d. § 15 Absatz 3 Nummer 2 EStG mit 
Sitz im In- oder Ausland werden die übertragenen Wirtschaftsgüter in der Regel Betriebsvermögen des übernehmenden Rechts-
trägers; ausgenommen z. B. bei privater Nutzung. 


Die übertragenen Wirtschaftsgüter müssen Betriebsvermögen der übernehmenden Personengesellschaft oder der natürlichen 
Person werden. Diese Voraussetzung liegt auch dann nicht vor, wenn die übernehmende Personengesellschaft keine Einkünfte 
i. S. d. § 15 EStG erzielt und die Beteiligung an dieser Personengesellschaft zu einem in- oder ausländischen Betriebsvermögen 
gehört (sog. Zebragesellschaft); vgl. auch Rn. 08.03.  


Die Besteuerung des übertragenen Vermögens mit Einkommen- oder Körperschaftsteuer ist sichergestellt, wenn das übertragene 
Vermögen hinsichtlich der Wertsteigerungen bei den Mitunternehmern der übernehmenden Personengesellschaft oder der über-
nehmenden natürlichen Person weiterhin einer Besteuerung mit Einkommen- oder Körperschaftsteuer unterliegt. Eine Besteue-
rung mit Gewerbesteuer ist hingegen nicht erforderlich. 


Die Besteuerung ist z. B. nicht sichergestellt, soweit Mitunternehmer der übernehmenden Personengesellschaft eine von der 
Körperschaftsteuer befreite Körperschaft ist (z. B. nach § 5 KStG). Eine Sicherstellung der Besteuerung mit Körperschaftsteuer 
ist jedoch insoweit gegeben, als der Mitunernehmeranteil einem steuerpflichtigen wirtschaftlichen Geschäftsbetrieb zuzuordnen 
ist oder zu einem bereits vorher bestehenden steuerpflichtigen wirtschaftlichen Geschäftsbetrieb gehört. 


Eine Besteuerung i. S. d. § 3 Absatz 2 Satz 1 Nummer 1 UmwStG ist auch eine mit der inländischen Einkommen- oder Körper-
schaftsteuer vergleichbare ausländische Steuer. 


 


bb) Kein Ausschluss oder Beschränkung des deutschen Besteuerungsrechts (§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG) 


Ein Ansatz der übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem Buchwert ist nicht zulässig, soweit das 
Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen Wirt-
schaftsgüter bei den Gesellschaftern der übernehmenden Personengesellschaft oder bei der übernehmenden natürlichen Person 
ausgeschlossen oder beschränkt wird (sog. Entstrickung). Die Voraussetzungen des § 3 Absatz 2 Satz 1 Nummer 2 UmwStG 
sind bei den Gesellschaftern der übernehmenden Personengesellschaft bzw. bei der übernehmenden natürlichen Person subjekt- 
und objektbezogen zu prüfen und entsprechen insoweit den Entstrickungstatbeständen in § 4 Absatz 1 Satz 3 EStG und § 12 
Absatz 1 KStG. Danach liegt ein Ausschluss oder eine Beschränkung des Besteuerungsrechts hinsichtlich des Gewinns aus der 
Veräußerung eines Wirtschaftsguts insbesondere vor, wenn ein bisher einer inländischen Betriebsstätte des Steuerpflichtigen 
zuzuordnendes Wirtschaftsgut einer ausländischen Betriebsstätte zuzuordnen ist (vgl. § 4 Absatz 1 Satz 4 EStG und § 12 Ab-
satz 1 Satz 2 KStG – zu weiteren Beispielen [vgl. Tz. 6.1.4.3 des BMF-Schreibens [zu den Grundsätzen zur Anwendung des 
Außensteuergesetzes] vom …, BStBl. … (aktuell Stand Entwurf 19. Juli 2023]). 


Allein der Ausschluss oder die Beschränkung des deutschen Besteuerungsrechts für Zwecke der Gewerbesteuer stellt keine 
Beschränkung i. S. d. § 3 Absatz 2 Satz 1 Nummer 2 UmwStG dar. 


Ein Ausschluss des deutschen Besteuerungsrechts hinsichtlich des Gewinns aus der Veräußerung eines Wirtschaftsguts setzt 
voraus, dass ein – ggf. auch eingeschränktes – deutsches Besteuerungsrecht hinsichtlich des Gewinns aus der Veräußerung des 
übertragenen Wirtschaftsguts bestanden hat und dies in vollem Umfang entfällt. 


Beispiel: 


Die XY-GmbH soll in die XY-KG durch Formwechsel umgewandelt werden. Anteilseigner und Mitunternehmer sind A und B zu 
je 50 %. Die XY-GmbH hat u. a. eine Betriebsstätte in einem ausländischen Staat, mit dem kein DBA besteht. A und B haben 
ihren Wohnsitz und gewöhnlichen Aufenthalt im Ausland. 
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Lösung: 


Aufgrund des Formwechsels der XY-GmbH in die XY-KG wird das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus 
der Veräußerung der der ausländischen Betriebsstätte zuzurechnenden Wirtschaftsgüter zum steuerlichen Übertragungsstich-
tag ausgeschlossen, da die beiden Mitunternehmer mit den ausländischen Betriebsstätteneinkünften nicht der beschränkten 
Einkommen- oder Körperschaftsteuerpflicht i. S. d. § 49 EStG unterliegen. 


Zur Aufstellung einer Ergänzungsbilanz bei der übernehmenden Personengesellschaft vgl. Rn. 04.24. 


Sofern jedoch vor der Umwandlung z. B. ein uneingeschränktes Besteuerungsrecht bestand und nach der Umwandlung ein der 
Höhe oder dem Umfang nach begrenztes deutsches Besteuerungsrecht fortbesteht, ist eine Beschränkung des deutschen Be-
steuerungsrechts gegeben. 


Eine grenzüberschreitende Umwandlung für sich ändert grundsätzlich nicht die abkommensrechtliche Zuordnung von Wirtschafts-
gütern zu einer in- oder ausländischen Betriebsstätte (vgl. auch die Entstrickungsregelungen in § 4 Absatz 1 Satz 4 EStG, § 12 
Absatz 1 Satz 2 KStG). Für die Beurteilung der Frage, ob eine Änderung der Zuordnung vorliegt, ist für Zwecke des innerstaatli-
chen Rechts (beschränkte Steuerpflicht) und Nicht-DBA-Fälle auf § 1 Absatz 5 AStG, die Grundsätze der Betriebsstättenge-
winnaufteilungsverordnung (BsGaV) und die Verwaltungsgrundsätze Betriebsstättengewinnaufteilung (VWG BsGa)1 abzustellen, 
i. Ü. insbesondere und vorrangig vor einer evtl. weitergehenden Anwendung von § 1 Absatz 5 AStG und der BsGaV auf die für 
das jeweilig maßgebliche DBA geltenden Auslegungsregelungen (vgl. diesbezüglich insbesondere die VWG BsGa in deren Funk-
tion als DBA-Auslegungsschreiben; Rn. 11). 


 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten (§ 3 Absatz 2 Satz 1 Nummer 3 UmwStG) 


Ein Ansatz der übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem Buchwert ist nicht zulässig, soweit den 
verbleibenden Anteilseignern der übertragenden Körperschaft oder diesen nahe stehenden Personen eine Gegenleistung ge-
währt wird, die nicht in Gesellschaftsrechten besteht. Eine solche Gegenleistung ist insbesondere bei Leistung barer Zuzahlungen 
(z. B. Spitzenausgleich nach § 54 Absatz 4 oder § 68 Absatz 3 UmwG) oder Gewährung anderer Vermögenswerte (z. B. Darle-
hensforderungen) durch den übernehmenden Rechtsträger oder eine diesem nahe stehende Person gegeben. Soweit die über-
gehenden Wirtschaftsgüter gegen ein steuerliches Kapitalkonto beim übernehmenden Rechtsträger gebucht werden, liegt keine 
Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG vor; zur Abgrenzung zwischen Kapitalkonto und Darlehenskonto 
wird auf die Ausführungen in Rn. 24.07 verwiesen. Der Untergang der Beteiligung an der übertragenden Körperschaft (z. B. bei 
einer Aufwärtsverschmelzung) oder die Berücksichtigung der auf die Einnahmen i. S. d. § 7 UmwStG anfallenden Kapitalertrag-
steuer, die der übernehmende Rechtsträger als steuerlicher Rechtsnachfolger i. S. d. § 4 Absatz 2 Satz 1 UmwStG zu entrichten 
hat, als Entnahmen stellen keine Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG dar. 


Für die Beurteilung als Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG ist es nicht erforderlich, dass die Leistung 
aufgrund umwandlungsgesetzlicher Regelungen (z. B. §§ 15, 126 Absatz 1 Nummer 3 UmwG) erfolgt. Im Übrigen gilt Rn. 24.11 
entsprechend. 


Nicht in Gesellschaftsrechten bestehende Gegenleistungen stellen beim Anteilseigner einen Veräußerungserlös für seine Anteile 
dar. Bei einer nur anteiligen Veräußerung (z. B. Spitzenausgleich) sind zur Ermittlung des Veräußerungsgewinns dem Veräuße-
rungserlös nur die anteiligen Anschaffungskosten dieser Anteile an dem übertragenden Rechtsträger gegenüberzustellen (vgl. 
auch Rn. 13.02). 


Zahlungen an ausscheidende Anteilseigner aufgrund Barabfindung nach §§ 29, 125 oder 207 UmwG stellen keine Gegenleistun-
gen i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG dar. Beim Übergang des Vermögens des übertragenden Rechtsträgers 
i. S. d. § 20 Absatz 1 Nummer 1 UmwG auf einen Anteilseigner der übertragenden Körperschaft handelt es sich – hinsichtlich des 
übernommenen Vermögens – ebenfalls um keine Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG.  


Bei Gewährung einer Gegenleistung, die nicht in Gesellschaftsrechten besteht, sind die übergehenden Wirtschaftsgüter in der 
steuerlichen Schlussbilanz der übertragenden Körperschaft insoweit mindestens mit dem Wert der Gegenleistung anzusetzen. 


I. H. der Differenz zwischen dem Wert der Gegenleistung und den auf die Gegenleistung entfallenden (anteiligen) Buchwerten 
der übergehenden Wirtschaftsgüter ergibt sich ein Übertragungsgewinn. Der Berechnung des anteiligen Buchwerts ist dabei das 
Verhältnis des Gesamtwerts der Gegenleistung zum Wert der Sachgesamtheit i. S. d. § 3 Absatz 1 UmwStG zu Grunde zu legen. 


I. H. des Übertragungsgewinns sind die Wirtschaftsgüter in der steuerlichen Schlussbilanz aufzustocken. Der jeweilige Aufsto-
ckungsbetrag ermittelt sich aus dem Verhältnis des Übertragungsgewinns zu den gesamten stillen Reserven und stillen Lasten, 
mit Ausnahme der stillen Lasten in Pensionsrückstellungen. I. H. dieses Prozentsatzes sind die in den jeweiligen Wirtschaftsgü-
tern enthaltenen stillen Reserven aufzudecken. 


 


Beispiel: 
Die XY-GmbH soll auf die XY-KG verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die Werte i. S. d. § 3 
Absatz 1 UmwStG stellen sich vereinfacht wie folgt dar: 
 


gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


Anlagevermögen 300.000 € 200.000 € Eigenkapital [600.000 €]1 300.000 € 


Umlaufvermögen 150.000 € 100.000 € Drohverlustrückstellung 20.000 €  


Know-how 70.000 €     


Firmenwert 100.000 €     


 (620.000 €) 
 


300.000 € 
 


 (620.000 €) 
1Residualgröße 


300.000 € 
 


 


Die Gesellschafter der XY-GmbH erhalten bare Zuzahlungen i. H. v. insgesamt 60.000 €. 


Lösung: 


                                                           


 
1 Grundsätze für die Anwendung des Fremdvergleichsgrundsatzes auf die Aufteilung der Einkünfte zwischen einem inländischen Unternehmen und 
seiner ausländischen Betriebsstätte und auf die Ermittlung der Einkünfte der inländischen Betriebsstätte eines ausländischen Unternehmens nach 
§ 1 Absatz 5 des Außensteuergesetzes und der Betriebsstättengewinnaufteilungsverordnung (Verwaltungsgrundsätze Betriebsstättengewinnauftei-
lung) 
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Die baren Zuzahlungen stellen nicht in Gesellschaftsrechten bestehende Gegenleistungen dar. Die Voraussetzungen des § 3 
Absatz 2 Satz 1 Nummer 3 UmwStG sind insoweit nicht erfüllt. Der Wert i. S. d. § 3 Absatz 1 UmwStG beträgt 600.000 € (= 
620.000 € ./. 20.000 €) und der Wert der sonstigen Gegenleistung beträgt insgesamt 60.000 €. Die Gegenleistungen betragen 
somit 10 % des Werts i. S. d. § 3 Absatz 1 UmwStG. Der Übertragungsgewinn beträgt 60.000 € ./. 30.000 € (entspricht 10 % 
der Buchwerte) = 30.000 €. In dieser Höhe entsteht ein Aufstockungsbetrag. 


Dieser Aufstockungsbetrag i. H. v. 30.000 € ist entsprechend dem Verhältnis des Übertragungsgewinns zu den gesamten stillen 
Reserven und stillen Lasten zu verteilen: 
 


 
Wert i. S. d. § 3 Absatz 1 UmwStG Buchwert 


stille Reserven 
und stille Lasten 


Anlagevermögen 300.000 € 200.000 € 100.000 € 


Umlaufvermögen 150.000 € 100.000 € 50.000 € 


Know-how (originär) 70.000 € 0 € 70.000 € 


Firmenwert (originär) 100.000 € 0 € 100.000 € 


Drohverlustrückstellung ./. 20.000 € 0 € ./. 20.000 € 


 600.000 € 300.000 € 300.000 € 


 


Der Aufstockungsbetrag i. H. v. 30.000 € entspricht bezogen auf die gesamten stillen Reserven und stillen Lasten 10 % (ent-
spricht dem Verhältnis 30.000 €/300.000 €). Die auf die jeweiligen Wirtschaftsgüter entfallenden Aufstockungsbeträge ermitteln 
sich damit wie folgt: 


Buchwert stille Reserven 
Aufstockung 


(10 %) 


Ansatz in der 
steuerlichen 


Schlussbilanz 


Anlagevermögen 200.000 € 100.000 € 10.000 € 210.000 € 


Umlaufvermögen 100.000 € 50.000 € 5.000 € 105.000 € 


Know-how (originär) 0 € 70.000 € 7.000 € 7.000 € 


Firmenwert (originär) 0 € 100.000 € 10.000 € 10.000 € 


Drohverlustrückstellung 0 € ./. 20.000 € ./. 2.000 € ./. 2.000 € 


 300.000 € 300.000 € 30.000 € 330.000 € 


 


Aufgrund der Bewertung von Pensionsrückstellungen mit dem Teilwert i. S. d. § 6a EStG nach § 3 Absatz 1 Satz 2 UmwStG 
mindert ein tatsächlich höherer gemeiner Wert der Versorgungsverpflichtung steuerlich nicht den gemeinen Wert des Unterneh-
mens i. S. d. § 3 Absatz 1 Satz 1 UmwStG (vgl. Rn. 03.08). Dies hat auch auf die Wertansätze in der steuerlichen Schlussbilanz 
bei Gewährung einer nicht in Gesellschaftsrechten bestehenden Gegenleistung Einfluss. Maßgebend für die Wertverhältnisse zur 
Ermittlung des Aufstockungsbetrags (vgl. Rn. 03.23) ist insoweit der Wert i. S. d. § 3 Absatz 1 UmwStG. 


Beispiel: 


Die XY-GmbH soll auf die XY-KG zur Aufnahme verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die 
Werte i. S. d. § 3 Absatz 1 UmwStG stellen sich vereinfacht wie folgt dar: 
 


gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


Anlagevermögen 500.000 € 400.000 € Eigenkapital [500.000 €]1 300.000 € 


Firmenwert 160.000 €  Pensionsrückstellung 160.000 € 100.000 € 


 (660.000 €) 
 


400.000 € 
 


 (660.000 €) 
1Residualgröße 


400.000 € 
 


 


Die Gesellschafter der XY-GmbH erhalten bare Zuzahlungen von der XY-KG i. H. v. insgesamt 28.000 €. 


Lösung: 


Die baren Zuzahlungen stellen nicht in Gesellschaftsrechten bestehende Gegenleistungen dar. Die Voraussetzungen des § 3 
Absatz 2 Satz 1 Nummer 3 UmwStG sind insoweit nicht erfüllt. Der Unternehmenswert beträgt 500.000 € und der Wert der 
Sachgesamtheit i. S. d. § 3 Absatz 1 UmwStG beträgt 560.000 €. Für die Berechnung des Aufstockungsbetrags ist der Wert 
i. S. d. § 3 Absatz 1 UmwStG maßgebend. Die Gegenleistungen betragen somit 5 % des Werts i. S. d. § 3 Absatz 1 UmwStG. 
Der Übertragungsgewinn beträgt folglich 28.000 € ./. 15.000 € (entspricht 5 % der Buchwerte) = 13.000 €. In dieser Höhe ent-
steht ein Aufstockungsbetrag. 


Dieser Aufstockungsbetrag i. H. v. 13.000 € ist entsprechend dem Verhältnis des Übertragungsgewinns zu den gesamten stillen 
Reserven und stillen Lasten (ohne Berücksichtigung der stillen Lasten bei der Pensionsrückstellung) zu verteilen: 


 


 Wert i. S. d. § 3 
Absatz 1 UmwStG 


Buchwert 
stille Reserven und 


stille Lasten 


Anlagevermögen 500.000 € 400.000 € 100.000 € 


Firmenwert (originär) 160.000 € 0 € 160.000 € 


Pensionsrückstellung ./. 100.000 € ./. 100.000 € 0 € 


 560.000 € 300.000 € 260.000 € 


 


Der Aufstockungsbetrag i. H. v. 13.000 € entspricht bezogen auf die gesamten stillen Reserven und stillen Lasten 5 % (ent-
spricht dem Verhältnis 13.000 €/260.000 €). Die auf die jeweiligen Wirtschaftsgüter entfallenden Aufstockungsbeträge ermitteln 
sich damit wie folgt: 


03.24 
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Buchwert 


stille Reserven 
und stille Lasten 


Aufstockung 
(5 %) 


Ansatz in der 
steuerlichen 


Schlussbilanz 


Anlagevermögen 400.000 € 100.000 € 5.000 € 405.000 € 


Firmenwert (originär) 0 € 160.000 € 8.000 € 8.000 € 


Pensionsrückstellung ./. 100.000 € 0 € 0 € ./. 100.000 € 


 300.000 € 260.000 € 13.000 € 313.000 € 


 


c) Ansatz der übergehenden Wirtschaftsgüter mit einem Zwischenwert 


Unter den in Rn. 03.10 genannten Voraussetzungen können die übergehenden aktiven und passiven Wirtschaftsgüter, einschließ-
lich nicht entgeltlich erworbener und selbst geschaffener immaterieller Wirtschaftsgüter, auf Antrag einheitlich mit einem über dem 
Buchwert und unter dem gemeinen Wert liegenden Wert angesetzt werden (Zwischenwert). Die in den einzelnen Wirtschaftsgü-
tern ruhenden stillen Reserven und Lasten sind um einen einheitlichen Prozentsatz aufzulösen; zur Bewertung von Pensions-
rückstellungen vgl. § 3 Absatz 1 Satz 2 UmwStG. Für den Ansatz eines Zwischenwerts sind die Ansätze in der Handelsbilanz 
nicht maßgeblich. 


Rn. 03.11 – 03.24 gelten entsprechend. Zu der für den Ansatz des Zwischenwerts notwendigen Ermittlung des gemeinen Werts 
der Sachgesamtheit vgl. Rn. 03.07 – 03.09. 


 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert 


Der Antrag auf Ansatz der übergehenden Wirtschaftsgüter mit dem Buch- oder Zwischenwert ist nach § 3 Absatz 2 Satz 2 Um-
wStG bei dem für die Besteuerung nach §§ 20, 26 AO zuständigen Finanzamt der übertragenden Körperschaft zu stellen. Dies 
gilt auch, wenn zum übergehenden Vermögen der übertragenden Körperschaft Beteiligungen an in- oder ausländischen Mitun-
ternehmerschaften gehören; zur verfahrensrechtlichen Änderungsmöglichkeit des Feststellungsbescheids der Mitunternehmer-
schaft vgl. Rn. 03.03. 


Ist bei einer ausländischen Umwandlung (Rn. 01.20 ff.) kein Finanzamt i. S. d. §§ 20, 26 AO für die Besteuerung der übertragen-
den Körperschaft zuständig, ist – vorbehaltlich einer anderweitigen Zuständigkeitsvereinbarung nach § 27 AO – bei einer Perso-
nengesellschaft als übernehmender Rechtsträger das für die gesonderte und einheitliche Feststellung der Einkünfte der überneh-
menden Personengesellschaft zuständige Finanzamt maßgebend; zur örtlichen Zuständigkeit bei ausländischen Personengesell-
schaften mit inländischen Gesellschaftern siehe Nummer 6 des AEAO zu § 18. .Sonderzuständigkeiten der jeweiligen Landesfi-
nanzbehörden für Beteiligungen an ausländischen Personengesellschaften sind zu beachten. § 25 AO gilt entsprechend. 


Unterbleibt eine Feststellung der Einkünfte der übernehmenden Personengesellschaft, weil nur ein Gesellschafter im Inland an-
sässig ist, oder in den Fällen der Verschmelzung auf eine natürliche Person, ist das Finanzamt i. S. d. § 3 Absatz 2 Satz 2 Um-
wStG zuständig, das nach §§ 19 oder 20 AO für die Besteuerung dieses Gesellschafters oder dieser natürlichen Person zuständig 
ist. 


Der Antrag auf Ansatz eines Buch- oder Zwischenwerts ist von der übertragenden Körperschaft bzw. von dem übernehmenden 
Rechtsträger als steuerlicher Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) spätestens bis zur erstmaligen Abgabe der steu-
erlichen Schlussbilanz (vgl. Rn. 03.01) zu stellen. Das Wahlrecht kann von der übertragenden Körperschaft bzw. von deren steu-
erlichem Rechtsnachfolger für alle übergehenden Wirtschaftsgüter nur einheitlich ausgeübt werden (vgl. Rn. 03.13). 


Der bei der zuständigen Finanzbehörde zu stellende Antrag bedarf keiner besonderen Form, ist bedingungsfeindlich und unwi-
derruflich. Aus dem Antrag muss sich ergeben, ob das übergehende Vermögen mit dem Buch- oder einem Zwischenwert anzu-
setzen ist. Für die Auslegung des Antrags gelten die allgemeinen zivilrechtlichen Auslegungsgrundsätze entsprechend (§§ 133, 
157 BGB). Bei einem Zwischenwertansatz muss jedoch ausdrücklich angegeben werden, in welcher Höhe oder zu welchem 
Prozentsatz die stillen Reserven aufzudecken sind. Weichen die Ansätze in der steuerlichen Schlussbilanz von dem Antrag ab, 
hat der Wertansatz entsprechend dem Antrag zu erfolgen. Wenn die ausdrückliche Erklärung abgegeben wird, dass die Steuer-
bilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG gleichzeitig die steuerliche Schlussbilanz sein soll (vgl. Rn. 03.01), ist in dieser 
Erklärung gleichzeitig ein konkludenter Antrag auf Ansatz der Buchwerte zu sehen, sofern kein ausdrücklicher gesonderter an-
derweitiger Antrag gestellt wurde. 


Setzt die übertragende Körperschaft die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem gemeinen 
Wert oder dem Buchwert an und ergibt sich z. B. aufgrund einer späteren Betriebsprüfung, dass die gemeinen Werte oder die 
Buchwerte höher bzw. niedriger als die von der übertragenden Körperschaft angesetzten Werte sind, ist der Wertansatz in der 
steuerlichen Schlussbilanz dementsprechend zu berichtigen. Der Bilanzberichtigung steht die Unwiderruflichkeit des Antrags nach 
§ 3 Absatz 2 Satz 2 UmwStG nicht entgegen. Liegt der gemeine Wert unter dem Buchwert, ist Rn. 03.12 zu beachten. 


Setzt die übertragende Körperschaft hingegen die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz einheitlich 
zum Zwischenwert an, bleiben vorrangig diese Wertansätze maßgebend, sofern dieser Wert oberhalb des Buchwerts und unter-
halb des gemeinen Werts liegt. 


 


3. Fiktive Körperschaftsteueranrechnung nach § 3 Absatz 3 UmwStG 


§ 3 Absatz 3 UmwStG gilt insbesondere bei Verschmelzung einer Körperschaft mit Ort der Geschäftsleitung im Inland auf eine 
Personengesellschaft ausländischer Rechtsform, die die Voraussetzungen des Artikels 3 der Richtlinie 2009/133/EG, ABl. EG Nr. 
L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie), erfüllt, soweit 


– die übertragenen Wirtschaftsgüter einer Betriebsstätte der übertragenden Körperschaft in einem anderen EU-Mitgliedstaat 
zuzurechnen sind, 


– die Bundesrepublik Deutschland die Doppelbesteuerung bei der übertragenden Körperschaft nicht durch Freistellung vermei-
det (§ 3 Absatz 3 Satz 2 UmwStG) und 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen 
Wirtschaftsgüter bei den Gesellschaftern der übernehmenden Personengesellschaft ausgeschlossen oder beschränkt wird 
(§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG). 


Zur Ermittlung des Betrags der nach § 3 Absatz 3 UmwStG anrechenbaren ausländischen Körperschaftsteuer ist regelmäßig ein 
Auskunftsersuchen nach § 117 AO an den ausländischen Betriebsstättenstaat erforderlich. 


 


B. Auswirkungen auf den Gewinn des übernehmenden Rechtsträgers (§ 4 UmwStG) 
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I. Wertverknüpfung 


Der übernehmende Rechtsträger hat die auf ihn übergehenden Wirtschaftsgüter mit Wirkung zum steuerlichen Übertragungs-
stichtag (§ 2 UmwStG) mit den Wertansätzen zu übernehmen, die die übertragende Körperschaft in deren steuerlicher Schluss-
bilanz (§ 3 UmwStG) angesetzt hat. Das gilt auch, wenn übertragender Rechtsträger eine steuerbefreite oder eine ausländische 
Körperschaft ist. Auch für diejenigen Bilanzansätze, bei denen es an der Wirtschaftsguteigenschaft fehlt (z. B. Rechnungsabgren-
zungsposten, Sammelposten nach § 6 Absatz 2a EStG), sind nach § 4 Absatz 2 Satz 1 UmwStG die Wertansätze aus der steu-
erlichen Schlussbilanz der übertragenden Körperschaft zu übernehmen (vgl. Rn. 03.04). Ist der übernehmende Rechtsträger eine 
Personengesellschaft, können die übergehenden Wirtschaftsgüter sowohl in der Gesamthandsbilanz als auch ggf. in der Ergän-
zungsbilanz ausgewiesen werden. 


Ist die übertragende Körperschaft an der übernehmenden Personengesellschaft beteiligt, gehören zum übergehenden Vermögen 
auch die der übertragenden Körperschaft anteilig zuzurechnenden Wirtschaftsgüter der übernehmenden Personengesellschaft. 
Auf Rn. 03.10 wird hingewiesen. 


Bei der Verschmelzung durch Aufnahme auf eine bereits bestehende Personengesellschaft stellt die Übernahme des Betriebs-
vermögens einen laufenden Geschäftsvorfall dar. Entspricht der steuerliche Übertragungsstichtag dem Schluss des Wirtschafts-
jahres des übernehmenden Rechtsträgers, ist das übergehende Vermögen nach allgemeinen Bilanzierungsgrundsätzen in der 
regulären Bilanz des übernehmenden Rechtsträgers zu erfassen. Bei der Verschmelzung durch Neugründung ist auf den steuer-
lichen Übertragungsstichtag eine steuerliche Eröffnungsbilanz zu erstellen.  


Für den Fall, dass die Übernehmerin ihren Gewinn nach § 4 Absatz 3 EStG ermittelt, ist auf den steuerlichen Übertragungsstichtag 
eine eigene Übernahmebilanz, in der das zusammengefasste Betriebsvermögen ausgewiesen wird, nicht aufzustellen (vgl. BFH 
vom 5.11.2015, III R 12/13 und 13/13, BStBl 2016 II S. 420 und 468). Da ein Übergangsgewinn bzw. -verlust nach R 4.6 Absatz 2 
EStR in diesen Fällen nicht zu ermitteln ist, ist auf die zutreffende Erfassung von künftigen Erträgen (z. B. Forderungsrückzahlung) 
zu achten. 


Gilt für einen übernommenen Wertansatz i. S. d. Rn. 04.01 zu den auf den steuerlichen Übertragungsstichtag folgenden Bilanz-
stichtagen ein steuerliches Wahlrecht (z. B. Rücklage nach § 6b EStG), kann dieses Wahlrecht auch an den nachfolgenden Bi-
lanzstichtagen unabhängig von der handelsrechtlichen Jahresbilanz ausgeübt werden. 


 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn 


Nach § 4 Absatz 1 Satz 2 UmwStG sind die Anteile des übernehmenden Rechtsträgers an der übertragenden Körperschaft zum 
steuerlichen Übertragungsstichtag mit dem Buchwert anzusetzen, allerdings erhöht um steuerwirksame Abschreibungen, die in 
früheren Jahren vorgenommen worden sind, sowie um Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens jedoch bis zum 
gemeinen Wert. Ist der gemeine Wert der Anteile des übernehmenden Rechtsträgers an der übertragenden Körperschaft niedriger 
als deren Buchwert, ist nach § 4 Absatz 1 Satz 2 UmwStG zum steuerlichen Übertragungsstichtag eine Abstockung auf den 
gemeinen Wert vorzunehmen. Auf den sich daraus ergebenden Verlust ist ggf. § 8b Absatz 3 KStG bzw. § 3c Absatz 2 EStG 
anzuwenden (vgl. BFH-Urteil vom 30.7.2014, I R 58/12, BStBl 2015 II S. 199). 


Die Hinzurechnung gem. § 4 Absatz 1 Satz 2 UmwStG betrifft ausschließlich die am steuerlichen Übertragungsstichtag im Be-
triebsvermögen des übernehmenden Rechtsträgers gehaltenen Anteile, bei denen der Buchwert um entsprechende Abzüge steu-
erwirksam gemindert wurde und am steuerlichen Übertragungsstichtag unter dem gemeinen Wert liegt. Für Anteile, die am steu-
erlichen Übertragungsstichtag vor Anwendung des § 5 UmwStG zum Betriebsvermögen eines Anteilseigners gehören, enthält 
§ 5 Absatz 3 UmwStG eine entsprechende Regelung (vgl. Rn. 05.10). 


Abweichend vom allgemeinen Wertaufholungsgebot gem. § 6 Absatz 1 Nummer 1 Satz 4 und Nummer 2 Satz 3 EStG sind nach 
§ 4 Absatz 1 Satz 2 UmwStG bzw. nach § 5 Absatz 3 UmwStG ausschließlich die dort aufgeführten Wertminderungen vor Ermitt-
lung des Übernahmeergebnisses bis zum gemeinen Wert wieder hinzuzurechnen. Eine Wertaufholung ist jedoch nicht vorzuneh-
men, soweit bis zum Ablauf des steuerlichen Übertragungsstichtags eine steuerwirksame Wertaufholung (§ 6 Absatz 1 Nummer 2 
Satz 3 i. V. m. § 6 Absatz 1 Nummer 1 Satz 4 EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 EStG gewinnerhö-
hend aufgelöst worden ist. Steuerwirksame Teilwertabschreibungen sind vor nicht voll steuerwirksamen Teilwertabschreibungen 
hinzuzurechnen. 


Der Beteiligungskorrekturgewinn gehört nicht zum Übernahmegewinn und ist nach den allgemeinen Grundsätzen zu besteuern. 
Dies gilt nach § 4 Absatz 1 Satz 2 und 3 UmwStG auch insoweit, als die Anteile in früheren Jahren nur zum Teil steuerwirksam 
(z. B. anteilig nach § 3c Absatz 2 EStG) abgeschrieben worden sind. Durch die Erhöhung des Buchwerts mindert sich das Über-
nahmeergebnis (vgl. Rn. 04.27). 


 


III. Eintritt in die steuerliche Rechtsstellung (§ 4 Absatz 2 und 3 UmwStG) 


1. Absetzungen für Abnutzung 


Der übernehmende Rechtsträger tritt in die steuerliche Rechtsstellung der übertragenden Körperschaft auch hinsichtlich ihrer 
historischen Anschaffungs- oder Herstellungskosten ein. 


Der Eintritt in die steuerliche Rechtsstellung der übertragenden Körperschaft erfolgt nach § 4 Absatz 3 UmwStG auch dann, wenn 
die übergegangenen Wirtschaftsgüter in der steuerlichen Schlussbilanz der übertragenden Körperschaft mit dem Zwischenwert 
oder mit dem gemeinen Wert angesetzt worden sind. Die Absetzungen für Abnutzung bemessen sich dann bei dem überneh-
menden Rechtsträger: 


– in den Fällen des § 7 Absatz 4 Satz 1 und Absatz 5 EStG nach der bisherigen Bemessungsgrundlage, vermehrt um den 
Aufstockungsbetrag (= Differenz zwischen dem Buchwert der Gebäude unmittelbar vor Aufstellung der steuerlichen Schluss-
bilanz und dem Wert, mit dem die Körperschaft die Gebäude in der steuerlichen Schlussbilanz angesetzt hat). Auf diese 
Bemessungsgrundlage ist der bisherige Prozentsatz weiterhin anzuwenden. Wird in den Fällen des § 7 Absatz 4 Satz 1 EStG 
die volle Absetzung innerhalb der tatsächlichen Nutzungsdauer nicht erreicht, können die Absetzungen für Abnutzung nach 
der Restnutzungsdauer des Gebäudes bemessen werden; 


– in allen anderen Fällen nach dem Wert, mit dem die Körperschaft die Wirtschaftsgüter in der steuerlichen Schlussbilanz 
angesetzt hat, und der Restnutzungsdauer dieser Wirtschaftsgüter. Das gilt auch für übergehende entgeltlich erworbene im-
materielle Wirtschaftsgüter mit Ausnahme eines Geschäfts- oder Firmenwerts. Die Restnutzungsdauer ist nach den Verhält-
nissen am steuerlichen Übertragungsstichtag neu zu schätzen (BFH vom 29.11.2007, IV R 73/02, BStBl 2008 II S. 407); 


– für die Absetzungen für Abnutzung eines Geschäfts- oder Firmenwerts gilt § 7 Absatz 1 Satz 3 EStG. Auch wenn zum steu-
erlichen Übertragungsstichtag bereits ein (derivativer) Geschäfts- oder Firmenwert vorhanden ist, bemessen sich die Abset-
zungen für Abnutzung wegen § 7 Absatz 1 Satz 3 EStG nicht nach der Restnutzungsdauer. In diesen Fällen ist der Geschäfts- 
oder Firmenwert nach der bisherigen Bemessungsgrundlage ggf. vermehrt um einen Aufstockungsbetrag einheitlich mit 1/15 
abzuschreiben. 
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Zu späteren Bilanzstichtagen bilden die fortgeführten ursprünglichen Anschaffungs- oder Herstellungskosten (ggf. gemindert um 
Absetzungen für Abnutzung, Abzüge nach § 6b EStG usw., und erhöht um nachträgliche Anschaffungs- oder Herstellungskosten) 
oder bei einem am steuerlichen Übertragungsstichtag angesetzten höheren gemeinen Wert oder Zwischenwert dieser fortgeführte 
Wert die Bewertungsobergrenze i. S. d. § 6 Absatz 1 EStG sowie einer Wertaufholungspflicht i. S. d. § 6 Absatz 1 Nummer 1 
Satz 4 oder Nummer 2 Satz 3 EStG. 


 


2. Verlustabzug bei Auslandsbetriebsstätten 


Die entgeltliche oder unentgeltliche Übertragung einer in einem ausländischen Staat belegenen Betriebsstätte führt zur Nachver-
steuerung von zuvor nach § 2a Absatz 3 EStG a. F. bzw. § 2 Absatz 1 AuslInvG abgezogenen Verlusten (vgl. § 2 Absatz 4 EStG 
a. F. i. V. m. § 52 Absatz 3 EStG1) bzw. § 2 Absatz 2 AuslInvG i. V. m. § 8 Absatz 5 Satz 2 AuslInvG) noch bei der übertragenden 
Körperschaft. Gleiches gilt nach den genannten Vorschriften im Fall der Umwandlung einer im ausländischen Staat belegenen 
Betriebsstätte in eine Kapitalgesellschaft. 


 


3. Besonderheiten bei Unterstützungskassen (§ 4 Absatz 2 Satz 4 UmwStG) 


Ist die übertragende Körperschaft eine Unterstützungskasse, erhöht sich der laufende Gewinn des übernehmenden Rechtsträgers 
in dem Wirtschaftsjahr, in das der Umwandlungsstichtag fällt, um die von ihm, seinen Gesellschaftern oder seinen Rechtsvorgän-
gern an die Unterstützungskasse geleisteten Zuwendungen nach § 4d EStG; § 15 Absatz 1 Satz 1 Nummer 2 Satz 2 EStG gilt 
sinngemäß. Damit wird der Betriebsausgabenabzug der Zuwendungen an die Unterstützungskasse in der Rechtsform einer Kör-
perschaft wieder rückgängig gemacht, soweit sie von der übernehmenden Personengesellschaft oder einem Mitunternehmer 
dieser Personengesellschaft getätigt wurden. 


 


4. Sonstige Folgen der Rechtsnachfolge 


Die Vermögensübernahme stellt für Zwecke des § 6b EStG und des § 7g EStG keine begünstigte Anschaffung dar. 


Beim übernehmenden Rechtsträger werden Vorbesitzzeiten im Rahmen des § 6b EStG angerechnet; vgl. § 4 Absatz 2 Satz 3 
UmwStG. Die Anwendung des § 4 Absatz 2 Satz 3 UmwStG ist in den Fällen des § 9 Nummer 2a und 7 GewStG ausgeschlossen, 
da diese Regelungen nicht auf einen Zeitraum, sondern auf die Verhältnisse zu einem Zeitpunkt abstellen. Die Gewährung des 
gewerbesteuerlichen Schachtelprivilegs nach § 9 Nummer 2a und 7 GewStG setzt daher eine Umwandlung rückwirkend auf den 
Beginn des Erhebungszeitraums voraus (vgl. BFH-Urteil vom 16.4.2014, I R 44/13, BStBl 2015 II S. 303). Behaltefristen (z. B. 
nach § 7g EStG oder dem InvZulG) werden durch den Übergang des Vermögens nicht unterbrochen. 


Ein in der steuerlichen Schlussbilanz des übertragenden Rechtsträgers entgegen § 5 EStG angesetztes Wirtschaftsgut (vgl. 
Rn. 03.06) ist in der Steuerbilanz des übernehmenden Rechtsträgers auszuweisen und in der Folgezeit unter Anwendung des 
§ 5 EStG ertragswirksam aufzulösen. Die in der steuerlichen Schlussbilanz nach § 3 Absatz 1 Satz 1 UmwStG anzusetzenden, 
nicht entgeltlich erworbenen und selbstgeschaffenen immateriellen Wirtschaftsgüter (z.B. originärer Geschäfts- oder Firmenwert, 
Kundenstamm) der übertragenden Körperschaft werden vom übernehmenden Rechtsträger aufgrund der Umwandlung ange-
schafft (vgl. Rn. 00.02). Zur bilanzsteuerrechtlichen Berücksichtigung von übernommenen schuldrechtlichen Verpflichtungen 
gem. § 5 Absatz 7 EStG vgl. BMF-Schreiben vom 30.11.2017, BStBl I S. 1619. Der übernehmende Rechtsträger hat eine vor der 
Umwandlung begründete Aufwandsverteilung gem. § 4f EStG als Rechtsnachfolger entsprechend § 4f Absatz 1 Satz 7 EStG 
fortzuführen. Entsprechendes gilt für eventuelle Rücklagen nach § 5 Absatz 7 Satz 5 EStG im Zusammenhang mit vom übertra-
genden Rechtsträger übernommenen Verpflichtungen. 


Ist die übertragende Körperschaft an einer Mitunternehmerschaft beteiligt und wurden in der steuerlichen Schlussbilanz Wirt-
schaftsgüter mit einem über dem Buchwert liegenden Wert ausgewiesen, ist der Aufstockungsbetrag in einer Ergänzungsbilanz 
bei dieser Mitunternehmerschaft für den übernehmenden Rechtsträger auszuweisen. 


 


IV. Übernahmeergebnis 


1. Zuordnung der Anteile zum Betriebsvermögen des übernehmenden Rechtsträgers 


Ein Übernahmeergebnis ist nur für die Anteile zu ermitteln, die am steuerlichen Übertragungsstichtag zum Betriebsvermögen 
(einschließlich Sonderbetriebsvermögen) des übernehmenden Rechtsträgers gehören. Hierzu gehören auch die Anteile, die nach 
§ 5 UmwStG dem Betriebsvermögen des übernehmenden Rechtsträgers zuzuordnen sind (vgl. Rn. 05.01 ff.). 


 


2. Personen- sowie ggf. anteilsbezogene Ermittlung 


Geht das Vermögen der Körperschaft auf eine Personengesellschaft über, ist das Übernahmeergebnis grundsätzlich unter Be-
rücksichtigung der individuellen Anschaffungskosten bzw. Buchwerte der Beteiligungen zu ermitteln. Dadurch kann z. B. bei ei-
nem Gesellschafter ein Übernahmegewinn und bei einem anderen Gesellschafter ein Übernahmeverlust entstehen. 


Bei der Ermittlung des Übernahmeergebnisses ist Folgendes zu beachten: 


– Für Anteile, die bereits vor dem steuerlichen Übertragungsstichtag zum Gesamthandsvermögen der übernehmenden Perso-
nengesellschaft gehört haben oder nach § 5 Absatz 1 UmwStG als zum steuerlichen Übertragungsstichtag dem Gesamt-
handsvermögen der Personengesellschaft zugeordnet gelten, ist das auf diese Anteile entfallende Übernahmeergebnis ge-
sondert zu ermitteln und auf die bisherigen Mitunternehmer i. R. d. gesonderten und einheitlichen Feststellung der Einkünfte 
entsprechend ihrem Anteil am Gesamthandsvermögen unter Berücksichtigung der jeweiligen Ergänzungsbilanzen zu vertei-
len. 


– Für Anteile, die bereits vor dem steuerlichen Übertragungsstichtag zu dem Sonderbetriebsvermögen des übernehmenden 
Rechtsträgers gehören oder nach § 5 Absatz 2 und 3 UmwStG dem Betriebsvermögen der Personengesellschaft zugeordnet 
werden, ist für jeden dieser Anteilseigner der übertragenden Körperschaft das Übernahmeergebnis gesondert zu ermitteln. 


Für die Ermittlung des Übernahmeergebnisses ist grundsätzlich von einer einzigen Beteiligung auszugehen. Ausnahmsweise 
kann eine anteilsbezogene Betrachtung erforderlich sein, wenn die Anteile unterschiedlichen steuerlichen Bedingungen unterlie-
gen (z. B. einbringungsgeborene Anteile oder Anteile i. S. d. § 4 Absatz 6 Satz 6 UmwStG). 


Über den Beteiligungskorrekturgewinn, die auf die Mitunternehmer der übernehmenden Personengesellschaft entfallenden An-
teile am Übernahmegewinn oder -verlust, die anteiligen Erhöhungs- und Minderungsbeträge i. S. d. § 4 Absatz 5 UmwStG sowie 


                                                           


 
1) Jetzt § 52 Absatz 2 EStG. 
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die Anwendung des § 4 Absatz 6 und 7 UmwStG entscheidet das für die gesonderte und einheitliche Feststellung der Einkünfte 
der übernehmenden Personengesellschaft zuständige Finanzamt. 


 


3. Ausländische Anteilseigner 


Ausländische Anteilseigner von Körperschaften, die aufgrund der Umwandlung Mitunternehmer der Personengesellschaft wer-
den, sind in die gesonderte und einheitliche Feststellung nach §§ 180 ff. AO (auch mit der Folge der Anrechnung der Kapitaler-
tragsteuer auf die Bezüge nach § 7 UmwStG im Rahmen des Veranlagungsverfahrens) nur insoweit einzubeziehen, als für die 
Bundesrepublik Deutschland zum steuerlichen Übertragungsstichtag ein Besteuerungsrecht hinsichtlich des Gewinns aus der 
Veräußerung der Anteile an der Körperschaft oder der Einkünfte i. S. d. § 7 UmwStG bestanden hat (anders bei der Einlagefiktion 
nach § 5 Absatz 2 und 3 UmwStG: vgl. Rn. 05.07 und 05.09). Für Anteile i. S. d. § 5 Absatz 2 UmwStG ergibt sich z. B. das 
abkommensrechtliche Besteuerungsrecht für das Übernahmeergebnis in der Regel aus einer dem Artikel 13 Absatz 5 OECD-MA 
vergleichbaren Vorschrift in einem DBA. Für die Bezüge i. S. d. § 7 UmwStG ergibt sich das deutsche Besteuerungsrecht regel-
mäßig aus einer dem Artikel 10 OECD-MA vergleichbaren Vorschrift in einem DBA. 


Ist an der übertragenden Körperschaft oder an der übernehmenden Personengesellschaft auch ein ausländischer Anteilseigner 
bzw. Mitunternehmer beteiligt und verfügt die übertragende Körperschaft über Betriebsvermögen in einem ausländischen Staat, 
mit dem z. B. kein DBA besteht, geht das Besteuerungsrecht der Bundesrepublik Deutschland an diesem Betriebsvermögen in 
dem Verhältnis verloren, wie der ausländische Anteilseigner bzw. Mitunternehmer am übernehmenden Rechtsträger beteiligt wird 
oder ist. 


In dem Umfang, in dem stille Reserven im Betriebsvermögen der Betriebsstätte in einem ausländischen Staat, mit dem z. B. kein 
DBA besteht, aufzudecken sind (vgl. Rn. 03.19), ist für die inländischen Beteiligten der Aufstockungsbetrag anteilig – entspre-
chend ihrer Beteiligung am übernehmenden Rechtsträger – in einer negativen Ergänzungsbilanz auszuweisen. Für die ausländi-
schen Beteiligten ergibt sich korrespondierend ein anteiliger Ausweis des Aufstockungsbetrags in einer positiven Ergänzungsbi-
lanz. 


Beispiel: 


Die X-GmbH soll auf die bestehende Y-OHG (bisherige Mitunternehmer sind C und D zu je 50 %) verschmolzen werden. A und 
B sind jeweils zu 50 % Anteilseigner der X-GmbH und werden nach der Verschmelzung zu jeweils 30 % Mitunternehmer der Y-
OHG. Die X-GmbH hat auch eine Betriebsstätte in einem ausländischen Staat, mit dem kein DBA besteht. Der Buchwert der 
Wirtschaftsgüter der ausländischen Betriebsstätte beträgt 200.000 € und der gemeine Wert beträgt 700.000 €. A, C und D haben 
ihren Wohnsitz im Inland und B hat seinen Wohnsitz und gewöhnlichen Aufenthalt im Ausland. Die X-GmbH beantragt den 
Ansatz der Buchwerte nach § 3 Absatz 2 UmwStG. 


Lösung: 


Die Voraussetzungen für die Buchwertfortführung gem. § 3 Absatz 2 UmwStG liegen in Bezug auf die (künftigen) Betriebsstät-
teneinkünfte nur für die auf die Inländer A, C und D entfallenden Anteile (zusammen 70 %) vor. Denn insoweit wird das deutsche 
Besteuerungsrecht nicht ausgeschlossen oder beschränkt. Soweit die ausländischen Wirtschaftsgüter künftig dem B zuzurech-
nen sind (30 %), wird das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus deren Veräußerung ausgeschlossen und 
eine Buchwertfortführung ist nach § 3 Absatz 2 Satz 1 Nummer 2 UmwStG nicht zulässig. In der steuerlichen Schlussbilanz der 
X GmbH sind die der ausländischen Betriebsstätte zuzuordnenden Wirtschaftsgüter mit 350.000 € (= 200.000 € + 30 % von 
500.000 €) anzusetzen. Dieser Aufstockungsbetrag ist anteilig – entsprechend der Beteiligung von A, C und D am übernehmen-
den Rechtsträger (z. B. A = 30 % von 150.000 € = 45.000 €; insgesamt für A, C und D also 105.000 €) – in negativen Ergän-
zungsbilanzen bei der übernehmenden Personengesellschaft auszuweisen. Für B ergibt sich ein korrespondierender Ansatz in 
einer positiven Ergänzungsbilanz i. H. v. 105.000 €. 


Wenn in dem Beispiel nicht B, sondern C im Ausland ansässig ist, gilt Entsprechendes. 


 


4. Anteile, die nicht dem Betriebsvermögen des übernehmenden Rechtsträgers zuzurechnen sind 


Für Anteilseigner, deren Anteile an der übertragenden Körperschaft zum steuerlichen Übertragungsstichtag nicht zum Betriebs-
vermögen des übernehmenden Rechtsträgers gehören und diesem Betriebsvermögen auch nicht nach § 5 UmwStG oder nach 
§ 27 Absatz 3 Nummer 1 UmwStG fiktiv zugerechnet werden, wird ein Übernahmeergebnis nicht ermittelt (vgl. Rn. 04.18). Die 
Besteuerung der anteiligen offenen Rücklagen gem. § 7 UmwStG bleibt davon unberührt. 


 


5. Entstehungszeitpunkt 


Das Übernahmeergebnis entsteht mit Ablauf des steuerlichen Übertragungsstichtags (vgl. Rn. 02.04). Das gilt auch für einen 
Übernahmefolgegewinn i. S. d. § 6 UmwStG (vgl. Rn. 06.01 ff.). 


 


6. Ermittlung des Übernahmeergebnisses 


Das Übernahmeergebnis ist nach § 4 Absatz 4 und 5 UmwStG wie folgt zu ermitteln: 


 


 (Anteiliger) Wert, mit dem die übergegangenen Wirtschaftsgüter i. S. d. § 4 Ab-
satz 1 Satz 1 UmwStG zu übernehmen sind (vgl. Rn. 04.28) 


+ Zuschlag für neutrales Vermögen (§ 4 Absatz 4 Satz 2 UmwStG; vgl. Rn. 04.29) 


./. Wert der Anteile an der übertragenden Körperschaft (ggf. nach Korrektur gem. 
§ 4 Absatz 1 Satz 2 und Absatz 2 Satz 5 UmwStG; vgl. Rn. 04.30 und 04.05 ff.) 


./. Kosten für den Vermögensübergang (vgl. Rn. 04.34 f.) 


= Übernahmeergebnis 1. Stufe (§ 4 Absatz 4 Satz 1 und 2 UmwStG) 


./. Bezüge, die nach § 7 UmwStG zu den Einkünften aus Kapitalvermögen i. S. d. 
§ 20 Absatz 1 Nummer 1 EStG gehören (§ 4 Absatz 5 Satz 2 UmwStG) 


= Übernahmeergebnis 2. Stufe (§ 4 Absatz 4 und 5 UmwStG) 


 (Dieser Wert ist Gegenstand der gesonderten und einheitlichen Feststellung) 


 


Beispiel 1: 


An einer GmbH sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 % beteiligt. A und B sind im Inland unbe-
schränkt einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) 


04.23 


04.24 


04.25 


04.26 


04.27 
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an der GmbH im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C ist im 
Ausland ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermögen. Nach dem mit dem Wohnsitz-
staat des C abgeschlossenen DBA steht das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an Kapitalge-
sellschaften nur dem Wohnsitzstaat zu. Für Dividenden sieht das DBA ein Quellensteuerrecht entsprechend dem Artikel 10 
OECD-MA vor. 


Die GmbH wird durch Formwechsel in eine KG umgewandelt. In der steuerlichen Schlussbilanz der GmbH werden die überge-
henden Wirtschaftsgüter auf Antrag zulässigerweise (einheitlich) mit dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon 
Nennkapital = 1.400.000 € und offene Rücklagen = 600.000 €) angesetzt und von der KG entsprechend übernommen. Von den 
Umwandlungskosten entfallen 20.000 € auf die KG. Der gemeine Wert des übertragenen Vermögens beträgt 4.000.000 €. 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger ent-
spricht dem Kalenderjahr. 


Lösung: 


Die KG hat die steuerlichen Buchwerte zu übernehmen (§ 4 Absatz 1 Satz 1 UmwStG). Die bisherigen Anteile von A und C an 
der GmbH gelten nach § 5 Absatz 2 UmwStG als zu den Anschaffungskosten in das Betriebsvermögen der KG eingelegt. Der 
bisherige Anteil des B gilt nach § 5 Absatz 3 UmwStG als zum Buchwert in das Betriebsvermögen der Übernehmerin überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende 
Anteil an einem Übernahmegewinn bleibt allerdings i. R. d. gesonderten und einheitlichen Feststellung außer Ansatz, weil nur 
steuerpflichtige Einkünfte festzustellen sind. Für die Bundesrepublik Deutschland hat ein Besteuerungsrecht hinsichtlich des 
Gewinns aus der Veräußerung dieses Anteils an der GmbH nach dem DBA mit dem Wohnsitzstaat des C insoweit nicht bestan-
den; Gleiches würde auch für einen Übernahmeverlust gelten. Aufgrund des abkommensrechtlichen Quellensteuerrechts sind 
die Bezüge i. S. d. § 7 UmwStG jedoch in die Feststellung mit einzubeziehen (vgl. Rn. 07.02). 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 Um-
wStG sind für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergebnis     


Wert des übernomme-
nen Vermögens 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les Vermögen 0 € 0 €  0 € 0 € 


./. Wert der Anteile an 
der GmbH 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten für den Ver-
mögensübergang 10.000 € 6.000 €  4.000 € 20.000 € 


= Übernahmeergebnis 
1. Stufe 590.000 € 494.000 € 296.000 € 1.380.000 € 


./. Bezüge nach § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergebnis 
2. Stufe 290.000 € 314.000 € 176.000 € 780.000 € 


davon stpfl. Übernah-
meergebnis 290.000 € 314.000 €  0 € 604.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsverfah-
ren (vor Anwendung von 
§ 3 Nummer 40 EStG) 300.000 € 180.000 € 120.000 € 600.000 € 


anzurechnende Kapital-
ertragsteuer (25 %) 75.000 € 45.000 €  30.000 €   


 DBA-Quellensteuer-
recht     


Gesonderte und ein-
heitliche Feststellung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 290.000 € 314.000 €  0 € 604.000 € 


b) Bezüge gem. § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Einkünfte aus Ge-
werbebetrieb 590.000 € 494.000 € 120.000 € 1.204.000 € 


 


Beispiel 2: 


Die im Ausland ansässige Kapitalgesellschaft (ohne inländische Betriebsstätte) wird auf eine gewerbliche Personengesellschaft 
mit Sitz und Geschäftsleitung im selben ausländischen Staat umgewandelt. Gesellschafter der Kapitalgesellschaft sind die na-
türlichen Personen A mit 50 %, B mit 30 % und C mit 20 %. A und B sind im Inland unbeschränkt einkommensteuerpflichtig und 
nach dem DBA mit dem ausländischen Staat abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 
400.000 €) an der Kapitalgesellschaft im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsver-
mögen gehalten. C ist im Ausland ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermögen. 
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Nach dem mit dem Sitzstaat und abkommensrechtlichen Ansässigkeitsstaat der Kapitalgesellschaft abgeschlossenen DBA steht 
das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an Kapitalgesellschaften nur dem Ansässigkeitsstaat 
des Anteilsinhabers zu. Für Dividenden steht das Besteuerungsrecht dem Ansässigkeitsstaat des Gesellschafters zu (vgl. Arti-
kel 10 Absatz 1 OECD-MA). Der Sitzstaat der Kapitalgesellschaft hat ein Quellenbesteuerungsrecht (vgl. Artikel 10 Absatz 2 
OECD-MA). 


In der steuerlichen Schlussbilanz der Kapitalgesellschaft werden die übergehenden Wirtschaftsgüter zulässigerweise einheitlich 
mit dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon Nennkapital = 1.400.000 € und offene Rücklagen = 600.000 €) 
angesetzt und von der Personengesellschaft entsprechend übernommen. Von den Umwandlungskosten entfallen 20.000 € auf 
die Personengesellschaft. Der gemeine Wert des übertragenen Vermögens beträgt 4.000.000 €. 


Kapitalertragsteuer wurde im Ausland weder angemeldet noch abgeführt. Steuerlicher  
Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger entspricht dem 
Kalenderjahr. 


Lösung: 


Die Personengesellschaft hat die steuerlichen Schlussbilanzwerte der Kapitalgesellschaft zu übernehmen (§ 4 Absatz 1 Satz 1 
UmwStG). Die bisherigen Anteile von A und C an der Kapitalgesellschaft gelten nach § 5 Absatz 2 UmwStG als zu den Anschaf-
fungskosten in das Betriebsvermögen der Personengesellschaft eingelegt, der bisherige Anteil des B gilt nach § 5 Absatz 3 
UmwStG als zum Buchwert in das Betriebsvermögen der Personengesellschaft überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende 
Anteil am Übernahmegewinn i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG bleibt i. R. d. gesonderten und einheit-
lichen Feststellung außer Ansatz, weil für C im Inland keine (beschränkte) Steuerpflicht besteht; Gleiches würde auch für einen 
Übernahmeverlust gelten. Für die Bezüge i. S. d. § 7 UmwStG von A und B ist Artikel 10 OECD-MA maßgeblich. 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 Um-
wStG sind für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergebnis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


./. Wert der Anteile an 
der übertragenden 
Kapitalgesellschaft 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten für den Ver-
mögensübergang 10.000 € 6.000 € 4.000 € 20.000 € 


= Übernahmeergebnis 
1. Stufe 1.590.000 € 1.094.000 € 696.000 € 3.380.000 € 


./. Bezüge nach § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergebnis 
2. Stufe 1.290.000 € 914.000 € 576.000 € 2.780.000 € 


davon stpfl. Übernah-
meergebnis 1.290.000 € 914.000 € 0 € 2.204.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsverfah-
ren (vor Anwendung von 
§ 3 Nummer 40 EStG) 300.000 € 180.000 € 0 € 480.000 € 


Gesonderte und ein-
heitliche Feststellung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 1.290.000 € 914.000 € 0 € 2.204.000 € 


b) Bezüge gem. § 7 Um-
wStG 300.000 € 180.000 € 0 € 480.000 € 


= Einkünfte aus Ge-
werbebetrieb 1.590.000 € 1.094.000 € 0 € 2.684.000 € 


 


7. Wert, mit dem die übergegangenen Wirtschaftsgüter zu übernehmen sind 


Die übergegangenen Wirtschaftsgüter sind mit den Werten in der steuerlichen Schlussbilanz der übertragenden Körperschaft 
anzusetzen (vgl. Rn. 04.01 ff.). 


 


8. Zuschlag für neutrales Vermögen (Auslandsvermögen) 


Gehört zum übernommenen Vermögen auch Betriebsvermögen, für das die Bundesrepublik Deutschland am steuerlichen Über-
tragungsstichtag kein Besteuerungsrecht hat (z. B. aufgrund eines DBA durch Anwendung der Freistellungsmethode oder weil 
die übertragende Körperschaft in Deutschland nur beschränkt oder gar nicht steuerpflichtig ist), ist insoweit ausschließlich für 


04.28 


04.29 
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Zwecke der Ermittlung des Übernahmeergebnisses der gemeine Wert dieses Vermögens anzusetzen (§ 4 Absatz 4 Satz 2 Um-
wStG). Der Zuschlag für neutrales Vermögen ist i. H. der Differenz zwischen dem gemeinen Wert des Auslandsvermögens und 
dessen Wert in der steuerlichen Schlussbilanz des übertragenden Rechtsträgers vorzunehmen. 


Beispiel 1: 


An der GmbH sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 % beteiligt. A und B sind im Inland unbe-
schränkt einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) 
an der GmbH im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C ist im 
Ausland wohnhaft und abkommensrechtlich ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermö-
gen. Nach dem mit dem Wohnsitzstaat des C abgeschlossenen DBA steht das Besteuerungsrecht für Gewinne aus der Veräu-
ßerung von Anteilen an Kapitalgesellschaften nur dem Ansässigkeitstaat des Anteilsinhabers zu. Die GmbH unterhält eine DBA-
Freistellungsbetriebsstätte im Ausland. Für Dividenden sieht das DBA ein Quellensteuerrecht entsprechend dem Artikel 10 
OECD-MA vor. 


Die GmbH wird formwechselnd in eine KG umgewandelt. In der steuerlichen Schlussbilanz der GmbH werden die übergehenden 
Wirtschaftsgüter zulässigerweise einheitlich mit dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon Nennkapital = 
1.400.000 € und offene Rücklagen = 600.000 €) angesetzt und von der KG entsprechend übernommen. Von den Umwand-
lungskosten entfallen 20.000 € auf die KG. Die Buchwerte des inländischen Vermögens betragen 1.500.000 € (gemeiner Wert 
= 2.800.000 €) und des ausländischen Vermögens 500.000 € (gemeiner Wert = 1.200.000 €). 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger ent-
spricht dem Kalenderjahr. 


Lösung: 


Die KG hat die steuerlichen Buchwerte zu übernehmen (§ 4 Absatz 1 Satz 1 UmwStG). Die bisherigen Anteile von A und C an 
der GmbH gelten nach § 5 Absatz 2 UmwStG als zu den Anschaffungskosten in das Betriebsvermögen der KG eingelegt. Der 
bisherige Anteil des B gilt nach § 5 Absatz 3 UmwStG als zum Buchwert in das Betriebsvermögen der KG überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende 
Anteil an einem Übernahmegewinn bleibt allerdings i. R. d. gesonderten und einheitlichen Feststellung außer Ansatz, weil nur 
steuerpflichtige Einkünfte festzustellen sind. Für die Bundesrepublik Deutschland hat ein Besteuerungsrecht hinsichtlich des 
Gewinns aus der Veräußerung dieses Anteils an der GmbH nach dem DBA mit dem Wohnsitzstaat des C insoweit nicht bestan-
den; Gleiches würde auch für einen Übernahmeverlust gelten. Aufgrund des abkommensrechtlichen Quellensteuerrechts sind 
die Bezüge i. S. d. § 7 UmwStG jedoch in die Feststellung mit einzubeziehen (vgl. Rn. 07.02). 


Nach § 4 Absatz 4 Satz 2 UmwStG ist i. R. d. Ermittlung des Übernahmeergebnisses für die Gesellschafter A, B und C ein 
Zuschlag für neutrales Vermögen (Auslandsvermögen) anzusetzen (1.200.000 € (= gemeiner Wert) ./. 500.000 € (= Buchwert) 
= 700.000 €; davon Anteil des A = 350.000 €, Anteil des B = 210.000 € und Anteil des C = 140.000 €). 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 Um-
wStG sind für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 


 


 A B C Summe 


a) Übernahmeergeb-
nis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 350.000 € 210.000 € 140.000 € 700.000 € 


./. Wert der Anteile an 
der übertragenden 
GmbH 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten für den Ver-
mögensübergang 10.000 € 6.000 €  4.000 € 20.000 € 


= Übernahmeergeb-
nis 1. Stufe 940.000 € 704.000 € 436.000 € 2.080.000 € 


./. Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergeb-
nis 2. Stufe 640.000 € 524.000 € 316.000 € 1.480.000 € 


davon stpfl. Übernah-
meergebnis 640.000 € 524.000 €  0 € 1.060.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsver-
fahren (vor Anwendung 
von § 3 Nummer 40 
EStG) 300.000 € 180.000 € 120.000 € 600.000 € 


anzurechnende Kapi-
talertragsteuer (25 %) 75.000 € 45.000 €  30.000 €   


 DBA-Quellensteuer-
recht     







 


36 


Gesonderte und ein-
heitliche Feststel-
lung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 640.000 € 524.000 €  0 € 1.164.000 € 


b) Bezüge gem. § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Einkünfte aus Ge-
werbebetrieb 940.000 € 704.000 € 120.000 € 1.764.000 € 


 


Beispiel 2: 


Die im ausländischen Staat X ansässige Kapitalgesellschaft mit einer im Inland befindlichen gewerblichen Betriebsstätte wird 
auf eine gewerbliche Personengesellschaft mit Sitz und Geschäftsleitung in Staat X umgewandelt. Gesellschafter der Kapital-
gesellschaft sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 %. A und B sind im Inland unbeschränkt 
einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) an der 
Kapitalgesellschaft im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C 
ist in Staat X wohnhaft und abkommensrechtlich ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privat-
vermögen. 


Nach dem mit Staat X abgeschlossenen DBA steht das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an 
Kapitalgesellschaften nur dem Ansässigkeitsstaat des Anteilsinhabers zu. Für Dividenden steht das Besteuerungsrecht dem 
Ansässigkeitsstaat des Gesellschafters zu (vgl. Artikel 10 Absatz 1 OECD-MA).  


In der steuerlichen Schlussbilanz der Kapitalgesellschaft werden die übergehenden Wirtschaftsgüter auf Antrag zulässigerweise 
einheitlich mit dem Buchwert angesetzt und von der Personengesellschaft entsprechend übernommen. 


Kapitalertragsteuer wurde in Staat X weder angemeldet noch abgeführt. Von den Umwandlungskosten entfallen 20.000 € auf 
die Personengesellschaft. Die Buchwerte des inländischen Vermögens betragen 500.000 € (gemeiner Wert = 1.200.000 €) und 
des ausländischen Vermögens 1.500.000 € (gemeiner Wert = 2.800.000 €). 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger ent-
spricht dem Kalenderjahr. 


Lösung: 


Die Personengesellschaft hat die steuerlichen Schlussbilanzwerte der Kapitalgesellschaft zu übernehmen (§ 4 Absatz 1 Satz 1 
UmwStG). Die bisherigen Anteile von A und C an der Kapitalgesellschaft gelten nach § 5 Absatz 2 UmwStG als zu den Anschaf-
fungskosten in das Betriebsvermögen der Personengesellschaft eingelegt. Der bisherige Anteil des B gilt nach § 5 Absatz 3 
UmwStG als zum Buchwert in das Betriebsvermögen der Personengesellschaft überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Nach § 4 Absatz 4 Satz 2 UmwStG ist 
i. R. d. Ermittlung des Übernahmeergebnisses ein Zuschlag für neutrales Vermögen (Auslandsvermögen) anzusetzen 
(2.800.000 € (= gemeiner Wert) ./. 1.500.000 € (= Buchwert) = 1.300.000 €; davon Anteil des A = 650.000 €, Anteil des B = 
390.000 € und Anteil des C = 260.000 €). 


Der auf C entfallende Anteil am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG bleibt i. R. d. 
gesonderten und einheitlichen Feststellung außer Ansatz, weil für C im Inland keine (beschränkte) Steuerpflicht besteht. Für die 
Bezüge i. S. d. § 7 UmwStG von A und B ist Artikel 10 OECD-MA maßgeblich. 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 Um-
wStG sind für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergeb-
nis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 650.000 € 390.000 € 260.000 € 1.300.000 € 


./. Wert der Anteile an 
der übertragenden 
Kapitalgesellschaft 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten für den Ver-
mögensübergang 10.000 € 6.000 € 4.000 € 20.000 € 


= Übernahmeergeb-
nis 1. Stufe 1.240.000 € 884.000 € 556.000 € 2.680.000 € 


./. Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergeb-
nis 2. Stufe 940.000 € 704.000 € 436.000 € 2.080.000 € 


davon stpfl. Übernah-
meergebnis 940.000 € 704.000 € 0 € 1.644.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 
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davon einzubeziehen in 
das Feststellungsver-
fahren (vor Anwendung 
von § 3 Nummer 40 
EStG) 300.000 € 180.000 € 0 € 480.000 € 


Gesonderte und ein-
heitliche Feststellung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 940.000 € 704.000 € 0 € 1.644.000 € 


b) Bezüge gem. § 7 
UmwStG 300.000 € 180.000 € 0 € 480.000 € 


= Einkünfte aus Ge-
werbebetrieb 1.240.000 € 884.000 € 0 € 2.124.000 € 


 


9. Anteile an der übertragenden Körperschaft 


a) Zuordnung der Anteile 


Gehören am steuerlichen Übertragungsstichtag unter Berücksichtigung des § 5 UmwStG nicht alle Anteile an der übertragenden 
Körperschaft zum Betriebsvermögen des übernehmenden Rechtsträgers, bleibt der auf diese Anteile entfallende Wert der über-
gegangenen Wirtschaftsgüter bei der Ermittlung des Übernahmeergebnisses insoweit außer Ansatz (§ 4 Absatz 4 Satz 3 Um-
wStG). 


Beispiel: 


80 % der Anteile an der übertragenden Kapitalgesellschaft gehören am steuerlichen Übertragungsstichtag – unter Berücksich-
tigung des § 5 UmwStG – zum Betriebsvermögen der übernehmenden Personengesellschaft. 20 % der Anteile gehören zum 
Privatvermögen von Anteilseignern, die jeweils zu weniger als 1 % an der übertragenden Kapitalgesellschaft beteiligt sind. 


Lösung: 


In Höhe von 20 % bleibt der Wert der übergegangenen Wirtschaftsgüter bei der Ermittlung des Übernahmegewinns oder -
verlusts außer Ansatz. Für die 20 % der Anteile entfällt die Ermittlung eines Übernahmegewinns oder -verlusts. 


 


b) Folgen bei ausstehenden Einlagen 


Ausstehende Einlagen haben die Anschaffungskosten der Beteiligung unabhängig davon, ob sie eingefordert oder nicht einge-
fordert sind, bereits erhöht. Die Anschaffungskosten sind daher für Zwecke der Ermittlung des Übernahmeergebnisses um diese 
Beträge zu mindern (vgl. auch Rn. 03.05). 


 


c) Steuerliche Behandlung eigener Anteile 


Eigene Anteile der übertragenden Körperschaft gehen durch die Umwandlung unter und sind in der steuerlichen Schlussbilanz 
nicht zu erfassen.  


Der Übernahmegewinn ergibt sich in diesem Fall aus dem Unterschiedsbetrag zwischen dem Wert, mit dem die übergegangenen 
Wirtschaftsgüter nach § 4 Absatz 1 Satz 1 UmwStG zu übernehmen sind, und dem Buchwert der restlichen Anteile an der über-
tragenden Körperschaft, wenn sie am steuerlichen Übertragungsstichtag zum Betriebsvermögen des übernehmenden Rechtsträ-
gers gehören (§ 4 Absatz 4 Satz 3 UmwStG). Für den Fall, dass auch nach Berücksichtigung des § 5 UmwStG nicht alle übrigen 
Anteile zum Betriebsvermögen des übernehmenden Rechtsträgers gehören, wird auf Rn. 04.30 verwiesen. 


 


10. Kosten für den Vermögensübergang 


Die Zuordnung von Kosten zu den "Kosten für den Vermögensübergang" folgt dem Veranlassungsprinzip. Abzustellen ist dabei 
auf das "auslösende Moment" für die Entstehung der Aufwendungen und ihre größere Nähe zur Veräußerung oder zum laufenden 
Gewinn (BFH vom 23.11.2022, I R 25/20, BStBl 2023 II S. 612). 


Als Kosten für den Vermögensübergang i. S. d. § 4 Absatz 4 Satz 1 UmwStG sind nur die nicht objektbezogenen Kosten des 
übernehmenden Rechtsträgers – unabhängig vom Zeitpunkt der Entstehung – sowie auch die nicht objektbezogenen Kosten, die 
dem übertragenden Rechtsträger zuzuordnen und nach dem steuerlichen Übertragungsstichtag entstanden sind, zu berücksich-
tigen. Sie bewirken eine Minderung des Übernahmegewinns bzw. eine Erhöhung des Übernahmeverlusts. Sofern sie als laufender 
Aufwand beim übernehmenden Rechtsträger berücksichtigt worden sind, hat eine entsprechende außerbilanzielle Korrektur zu 
erfolgen. Zur ertragsteuerlichen Behandlung der durch einen Umwandlungsvorgang entstandenen objektbezogenen Kosten für 
den Vermögensübergang vgl. BMF-Schreiben vom 18.1.2010, BStBl I S. 70. Zur ertragsteuerlichen Behandlung von Grunder-
werbsteuer bei Anteilsvereinigung (§ 1 Absatz 3 GrEStG) beachte aber auch BFH vom 20.4.2011, I R 2/10, BStBl II S. 761.  


Eine verhältnismäßige Zuordnung zum Übernahmeergebnis und zum Dividendenanteil gem. § 7 UmwStG ist nicht vorzunehmen. 
Ein Gesellschafter, der nicht der Übernahmegewinnbesteuerung, sondern nur der Besteuerung des Dividendenanteils gem. § 7 
UmwStG unterliegt, kann seine Übernahmekosten steuerlich nicht geltend machen. 


 


V. Fremdfinanzierte Anteile an der übertragenden Körperschaft 


Wird ein Anteilseigner, der seine Anteile an der übertragenden Körperschaft fremdfinanziert hat, Mitunternehmer der Personen-
gesellschaft, führen Darlehenszinsen künftig zu Sonderbetriebsausgaben dieses Mitunternehmers bei der Personengesellschaft, 
die i. R. d. gesonderten und einheitlichen Feststellung der Einkünfte nach allgemeinen Grundsätzen zu berücksichtigen sind. Die 
Verbindlichkeiten haben keinen Einfluss auf das Übernahmeergebnis. 


 


VI. Abzug der Bezüge i. S. d. § 7 UmwStG vom Übernahmeergebnis 1. Stufe (§ 4 Absatz 5 UmwStG) 


[einstweilen frei] 


Das Übernahmeergebnis 1. Stufe (vgl. Rn. 04.27) vermindert sich um die Bezüge, die nach § 7 UmwStG zu den Einkünften aus 
Kapitalvermögen i. S. d. § 20 Absatz 1 Nummer 1 EStG gehören. Der Abzug erfolgt wegen der personenbezogenen Ermittlung 
(vgl. Rn. 04.19 ff.) für jeden Anteilseigner gesondert. 
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VII. Ermittlung des Übernahmeergebnisses bei negativem Buchwert des Vermögens der übertragenden Körperschaft 
(überschuldete Gesellschaft) 


Bei der Ermittlung des Übernahmeergebnisses ist keine Begrenzung des übergehenden Vermögens auf 0 € vorgesehen. Ein 
Negativvermögen führt daher zu einem entsprechend höheren Übernahmeverlust. 


 


VIII. Berücksichtigung eines Übernahmeverlusts (§ 4 Absatz 6 UmwStG) 


Entfällt der Übernahmeverlust auf eine Körperschaft, Personenvereinigung oder Vermögensmasse, bleibt der Übernahmeverlust 
außer Ansatz. 


Das gilt nicht, soweit der Übernahmeverlust auf eine Körperschaft i. S. d. § 8b Absatz 7 oder Absatz 8 Satz 1 KStG entfällt. Dann 
ist der Übernahmeverlust bis zur Höhe der Bezüge i. S. d. § 20 Absatz 1 Nummer 1 EStG i. V. m. § 7 UmwStG zu berücksichtigen. 
Ein danach verbleibender Übernahmeverlust bleibt außer Ansatz. 


Entfällt der Übernahmeverlust auf eine natürliche Person, ist er zu 60 %, höchstens i. H. v. 60 % der nach § 7 UmwStG anzuset-
zenden Bezüge i. S. d. § 20 Absatz 1 Nummer 1 EStG zu berücksichtigen. Ein darüber hinausgehender Übernahmeverlust bleibt 
außer Ansatz. 


Ein Übernahmeverlust bleibt stets außer Ansatz, soweit bei Veräußerung der Anteile an der übertragenden Körperschaft ein 
Veräußerungsverlust nach § 17 Absatz 2 Satz 6 EStG nicht zu berücksichtigen wäre oder soweit die Anteile an der übertragenden 
Körperschaft innerhalb der letzten fünf Jahre vor dem steuerlichen Übertragungsstichtag entgeltlich erworben wurden. 


Werden Anteile an dem übertragenden Rechtsträger erst nach dem steuerlichen Übertragungsstichtag entgeltlich erworben, bleibt 
ein Übernahmeverlust nach § 4 Absatz 6 Satz 6 UmwStG auch insoweit außer Ansatz. 


 


IX. Besteuerung eines Übernahmegewinns (§ 4 Absatz 7 UmwStG) 


Entfällt der Übernahmegewinn auf eine Körperschaft, ist darauf § 8b KStG in der jeweils am steuerlichen Übertragungsstichtag 
geltenden Fassung anzuwenden, also ggf. auch § 8b Absatz 7 und 8 KStG bzw. § 8b Absatz 4 KStG a. F. 


Entfällt der Übernahmegewinn auf eine natürliche Person, sind § 3 Nummer 40 sowie § 3c EStG in der am steuerlichen Übertra-
gungsstichtag geltenden Fassung anzuwenden. 


 


C Besteuerung der Anteilseigner der übertragenden Körperschaft (§ 5 UmwStG) 


I. Anschaffung und Barabfindung nach dem steuerlichen Übertragungsstichtag (§ 5 Absatz 1 UmwStG) 


Schafft der übernehmende Rechtsträger Anteile an der übertragenden Körperschaft nach dem steuerlichen Übertragungsstichtag 
an oder findet er einen Anteilseigner ab, ist das Übernahmeergebnis so zu ermitteln, als hätte er die Anteile an dem Übertra-
gungsstichtag angeschafft. Der unentgeltliche Erwerb wird für Zwecke des § 5 Absatz 1 UmwStG der Anschaffung gleichgestellt. 


§ 5 Absatz 1 UmwStG gilt für Anteile, die Betriebsvermögen des übernehmenden Rechtsträgers (einschließlich Sonderbetriebs-
vermögen) werden. 


 


II. Anteilseignerwechsel im Rückwirkungszeitraum 


Die Rückwirkungsfiktion des § 2 UmwStG gilt nicht bzw. insoweit nicht für Anteilseigner, wenn diese Anteile im Rückwirkungszeit-
raum ganz bzw. teilweise veräußert haben (vgl. Rn. 02.17 ff.). 


Veräußert der Anteilseigner Anteile an einen Dritten, erwirbt der Dritte zivilrechtlich Anteile an der übertragenden Körperschaft. 
Für die Anwendung der §§ 4 bis 10 und 18 UmwStG ist jedoch davon auszugehen, dass er die Anteile am steuerlichen Übertra-
gungsstichtag angeschafft hat. Zur Anwendung des § 10 UmwStG vgl. § 27 Absatz 6 UmwStG i. d. F. des Gesetzes vom 
22.12.2009, BGBl. I S. 3950, und Rn. 10.01 f. Die Anteile gelten unter den Voraussetzungen der Einlage- und Übertragungsfikti-
onen des § 5 Absatz 2 und 3 UmwStG als in das Betriebsvermögen der übernehmenden Personengesellschaft bzw. der über-
nehmenden natürlichen Person eingelegt oder überführt. Hat der übernehmende Rechtsträger die Anteile erworben, gilt § 5 Ab-
satz 1 UmwStG. 


 


III. Einlage- und Überführungsfiktion (§ 5 Absatz 2 und 3 UmwStG) 


1. Einlagefiktion nach § 5 Absatz 2 UmwStG 


Nach § 5 Absatz 2 UmwStG gelten die Anteile an der übertragenden Körperschaft i. S. d. § 17 EStG für die Ermittlung des Über-
nahmeergebnisses als zum steuerlichen Übertragungsstichtag mit den Anschaffungskosten in das Betriebsvermögen des über-
nehmenden Rechtsträgers eingelegt. Im Privatvermögen gehaltene Anteile, die nicht unter § 17 EStG fallen, werden von der 
Einlagefiktion des § 5 Absatz 2 UmwStG nicht erfasst. Die Einlagefiktion gem. § 5 Absatz 2 UmwStG erfasst auch Anteile an der 
übertragenden Körperschaft, für die ein Veräußerungsverlust nach § 17 Absatz 2 Satz 6 EStG nicht zu berücksichtigen ist. In 
diesen Fällen bleibt ein Übernahmeverlust außer Ansatz, siehe § 4 Absatz 6 Satz 6 UmwStG. Im Fall einer vorangegangenen 
Umwandlung (Verschmelzung, Auf- und Abspaltung) auf die übertragende Körperschaft (§§ 11 bis 13, 15 UmwStG) ist für die 
Anteile an der übertragenden Körperschaft § 13 Absatz 2 Satz 2 UmwStG zu beachten. § 5 Absatz 2 erfasst auch solche Anteile 
i. S. d. § 17 EStG, die erst nach dem steuerlichen Übertragungsstichtag entgeltlich oder unentgeltlich erworben werden. 


Werden von der Körperschaft eigene Anteile gehalten, ist bei der Ermittlung der Beteiligungsquote auf das Verhältnis zu dem um 
die eigenen Anteile der Kapitalgesellschaft verminderten Nennkapital abzustellen (BFH vom 24.9.1970, IV R 138/69, BStBl 1971 
II S. 89). 


Beispiel: 


Die übertragende Körperschaft hält am steuerlichen Übertragungsstichtag eigene Anteile i. H. v. 20 %. A hält 40 % in seinem 
Betriebsvermögen, B hält 20 % in seinem Privatvermögen und 40 weitere Anteilseigner halten jeweils 0,5 % in ihrem Privatver-
mögen. Der Wert der auf die übernehmende Personengesellschaft übergegangenen Wirtschaftsgüter (ohne die eigenen Anteile) 
beträgt 800.000 €. 


Lösung: 


Bei Ermittlung des personenbezogenen Übernahmeergebnisses sind für A und B folgende Werte zugrunde zu legen: 


A: 40/80 von 800.000 € = 400.000 €, 


B: 20/80 von 800.000 € = 200.000 €. 


Für die 40 weiteren Anteilseigner ist gem. § 4 Absatz 4 Satz 3 UmwStG kein Übernahmeergebnis zu ermitteln. 


Die Einlagefiktion gilt unabhängig davon, ob eine Veräußerung dieser Anteile bei dem Anteilseigner i. R. d. unbeschränkten oder 
beschränkten Steuerpflicht zu erfassen bzw. ob ein Besteuerungsrecht der Bundesrepublik Deutschland aufgrund eines DBA 
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ausgeschlossen ist. Die Zuordnung einer Beteiligung zum Betriebs- oder Privatvermögen bestimmt sich nach deutschem Steuer-
recht. Die Feststellung, ob und in welchem Umfang sich für den Anteilseigner Auswirkungen auf den in der Bundesrepublik 
Deutschland zu versteuernden Übernahmegewinn oder den zu berücksichtigenden Übernahmeverlust und die Besteuerung offe-
ner Rücklagen ergeben, ist i. R. d. Ermittlung der Besteuerungsgrundlagen nach den §§ 4 und 7 UmwStG zu treffen. 


Im Fall des Formwechsels von einer Kapital- in eine Personengesellschaft ist die Besteuerung der offenen Rücklagen der Kapi-
talgesellschaft nach § 7 Satz 1 UmwStG bei nach § 5 Absatz 2 UmwStG fiktiv als eingelegt behandelten Anteilen als Gewinn der 
Gesamthand und nicht als Sondergewinn des bisherigen Anteilseigners zu behandeln (vgl. BFH-Urteil vom 11.4.2019, IV R 1/17, 
BStBl II S. 501). 


 


2. Überführungsfiktion nach § 5 Absatz 3 UmwStG 


Nach § 5 Absatz 3 UmwStG gelten die Anteile, die am steuerlichen Übertragungsstichtag zum Betriebsvermögen eines Anteils-
eigners gehören, für die Ermittlung des Übernahmeergebnisses als an diesem Stichtag in das Betriebsvermögen des überneh-
menden Rechtsträgers überführt. Die Überführungsfiktion nach § 5 Absatz 3 UmwStG gilt auch, wenn die Anteile bei dem An-
teilseigner am steuerlichen Übertragungsstichtag zu einem Betriebsvermögen gehören, das den Einkünften nach § 13 oder § 18 
EStG zuzurechnen ist oder in den Fällen, in denen der Anteilseigner der übertragenden Körperschaft, der seine Beteiligung zum 
steuerlichen Übertragungsstichtag in einem Betriebsvermögen hält, erst nach dem steuerlichen Übertragungsstichtag Gesell-
schafter wird. 


Für die Überführungsfiktion gilt Rn. 05.07 entsprechend. 


Das Übernahmeergebnis ist so zu ermitteln, als seien die Anteile an dem steuerlichen Übertragungsstichtag zum Buchwert, erhöht 
um Abschreibungen sowie um Abzüge nach § 6b EStG und ähnliche Abzüge, die in früheren Jahren steuerwirksam vorgenommen 
worden sind, höchstens mit dem gemeinen Wert, in das Betriebsvermögen des übernehmenden Rechtsträgers überführt worden. 


Die Rechtsfolgen einer steuerwirksamen erweiterten Wertaufholung entsprechend der Regelung in § 4 Absatz 1 Satz 2 und 3 
UmwStG (vgl. Rn. 04.05 ff.) ergeben sich am steuerlichen Übertragungsstichtag noch im Betriebsvermögen des Anteilseigners, 
zu dem die Anteile an der übertragenden Körperschaft gehören. 


 


IV. Übergangsregelung für einbringungsgeborene Anteile nach § 27 Absatz 3 Nummer 1 UmwStG 


Nach § 27 Absatz 3 Nummer 1 UmwStG ist § 5 Absatz 4 UmwStG 1995 für einbringungsgeborene Anteile i. S. d. § 21 Absatz 1 
UmwStG 1995 mit der Maßgabe weiterhin anzuwenden, dass die Anteile zum Wert i. S. d. § 5 Absatz 2 oder 3 UmwStG als zum 
steuerlichen Übertragungsstichtag in das Betriebsvermögen des übernehmenden Rechtsträgers überführt gelten. 


 


D. Gewinnerhöhung durch Vereinigung von Forderungen und Verbindlichkeiten (§ 6 UmwStG) 


I. Entstehung des Übernahmefolgegewinns oder -verlust aus dem Vermögensübergang 


Der Übernahmefolgegewinn oder -verlust aus dem Vermögensübergang entsteht bei dem übernehmenden Rechtsträger mit Ab-
lauf des steuerlichen Übertragungsstichtags. Ein solcher entsteht auch, wenn infolge der Umwandlung Gesellschafter des über-
nehmenden Rechtsträgers einen Anspruch oder eine Verbindlichkeit gegenüber dem übernehmenden Rechtsträger haben (§ 6 
Absatz 2 UmwStG). Ist ein in der steuerlichen Schlussbilanz ausgewiesener Schuldposten beim übernehmenden Rechtsträger 
infolge Konfusion gewinnerhöhend aufzulösen und ist die dem Schuldposten zugrunde liegende Vermögensminderung beim 
übertragenden Rechtsträger nach § 8 Absatz 3 Satz 2 KStG korrigiert worden, gelten die Grundsätze des BMF-Schreibens vom 
28.5.2002, BStBl I S. 603, entsprechend. Insoweit kommt es ggf. zu keinem Übernahmefolgegewinn, wenn eine Hinzurechnung 
der verdeckten Gewinnausschüttung nach § 8 Absatz 3 Satz 2 KStG erfolgt ist. 


§ 6 UmwStG findet keine Anwendung bei Vermögensübergang auf einen Rechtsträger ohne Betriebsvermögen (vgl. § 8 Um-
wStG). 


 


II. Besteuerung des Übernahmefolgegewinns oder -verlusts 


Der Übernahmefolgegewinn oder -verlust ist ein laufender Gewinn oder Verlust des übernehmenden Rechtsträgers, der auch bei 
der Gewerbesteuer zu berücksichtigen ist (§ 18 Absatz 1 UmwStG). Er ist nicht Teil des Übernahmeergebnisses i. S. d. § 4 Ab-
satz 4 bis 6 UmwStG. Er ist auch dann in voller Höhe anzusetzen, wenn am steuerlichen Übertragungsstichtag nicht alle Anteile 
an der übertragenden Körperschaft zum Betriebsvermögen des übernehmenden Rechtsträgers gehören. § 4 Absatz 4 Satz 3 
UmwStG gilt für den Übernahmefolgegewinn oder -verlust nicht. Auf den Übernahmefolgegewinn ist § 35 EStG anzuwenden. 
Entsteht der Übernahmefolgegewinn durch eine Vereinigung von Forderungen und Verbindlichkeiten, ist er auch dann in voller 
Höhe steuerpflichtig, wenn sich die Forderungsabschreibung ganz oder zum Teil (z. B. wegen § 3c Absatz 2 EStG oder § 8b 
Absatz 3 Satz 4 ff. KStG) nicht ausgewirkt hat. 


 


III. Wertgeminderte Forderung 


Wird eine Kapitalgesellschaft auf ihren Gesellschafter verschmolzen, gilt eine zum Privatvermögen des Gesellschafters gehö-
rende Forderung gegen die übertragende Körperschaft als in das Betriebsvermögen des übernehmenden Rechtsträgers einge-
legt. War die Forderung wertgemindert und hätte sich ihr Ausfall im Falle ihrer weiteren Zugehörigkeit zum Privatvermögen bei 
der Verwirklichung eines Realisationstatbestands nach § 17 EStG einkommensteuermindernd ausgewirkt, ist als Einlagewert 
nicht der (geminderte) Teilwert anzusetzen, sondern derjenige Wert, mit dem die Forderung im Falle der Verwirklichung eines 
Realisationstatbestands nach § 17 EStG als nachträgliche Anschaffungskosten zu berücksichtigen gewesen wäre (BFH-Urteil 
vom 9.4.2019, X R 23/16, BStBl II S. 483 und BMF-Schreiben vom 5.4.2019, BStBl I S. 257 sowie zur Höhe evtl. nachträglicher 
Anschaffungskosten i. R  d. § 17 EStG, BMF-Schreiben vom 7.6.2022, BStBl I S. 897). 


 


IV. Pensionsrückstellungen zugunsten eines Gesellschafters der übertragenden Kapitalgesellschaft 


Geht das Vermögen einer Kapitalgesellschaft durch Gesamtrechtsnachfolge auf eine Personengesellschaft über, ist die zuguns-
ten des Gesellschafters durch die Kapitalgesellschaft zulässigerweise gebildete Pensionsrückstellung von der Personengesell-
schaft nicht aufzulösen (BFH vom 22.6.1977, I R 8/75, BStBl II S. 798; Ausnahme: Anwartschaftsverzicht bis zum steuerlichen 
Übertragungsstichtag). 


Die Personengesellschaft führt die zulässigerweise von der Kapitalgesellschaft gebildete Pensionsrückstellung in ihrer Gesamt-
handsbilanz fort und hat diese bei fortbestehendem Dienstverhältnis mit dem Teilwert nach § 6a Absatz 3 Satz 2 Nummer 1 EStG 
zu bewerten. 
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Zuführungen nach dem steuerlichen Übertragungsstichtag, soweit sie ihren Grund in einem fortbestehenden Dienstverhältnis 
haben, sind Sondervergütungen i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 EStG. Sie mindern den steuerlichen Gewinn der Perso-
nengesellschaft nicht. Wegen der bilanzsteuerlichen Behandlung einer Pensionszusage einer Personengesellschaft an einen 
Gesellschafter vgl. im Übrigen das BMF-Schreiben vom 29.1.2008, BStBl I S. 317. Die Pensionszusage ist daher beim begüns-
tigten Mitunternehmer in einen Teil vor und in einen Teil nach der Umwandlung aufzuteilen. Im Versorgungsfall folgt hieraus eine 
Aufteilung in Einkünfte nach § 19 EStG und § 15 EStG jeweils i. V. m. § 24 Nummer 2 EStG. 


Im Fall des Vermögensübergangs auf eine natürliche Person ist die Pensionsrückstellung von dieser ertragswirksam aufzulösen. 
Auf einen sich insgesamt ergebenden Auflösungsgewinn ist § 6 Absatz 1 UmwStG anzuwenden. 


Wird im Fall einer Rückdeckungsversicherung die Versicherung von der übernehmenden natürlichen Person fortgeführt, geht der 
Versicherungsanspruch (Rückdeckungsanspruch) auf diese über und wird dadurch Privatvermögen. Die Entnahme ist mit dem 
Teilwert zu bewerten. Wird die Rückdeckungsversicherung von der übertragenden Kapitalgesellschaft gekündigt, ist der Rück-
kaufswert mit dem Rückdeckungsanspruch zu verrechnen. Ein eventueller Restbetrag ist ergebniswirksam aufzulösen. Auf das 
Urteil des BFH vom 25.2.2004, I R 54/02, BStBl II S. 654 wird hingewiesen. 


 


V. Missbrauchsklausel 


Betrieb i. S. d. § 6 Absatz 3 UmwStG sind die am steuerlichen Übertragungsstichtag vorhandenen funktional und quantitativ we-
sentlichen Betriebsgrundlagen des übergegangenen Betriebs. Die Veräußerung, Verschmelzung, Einbringung oder Aufgabe 
sämtlicher Anteile des übernehmenden Rechtsträgers führt ebenfalls zur Anwendung des § 6 Absatz 3 UmwStG. 


Unschädlich ist dagegen die Einbringung, Veräußerung oder Aufgabe nur eines Teilbetriebs des übergegangenen Betriebs. Das-
selbe gilt für einen übergegangenen Mitunternehmeranteil, wenn daneben noch (weitere) wesentliche Betriebsgrundlagen zum 
übergegangenen Betrieb gehören, sowie für die Veräußerung einzelner Anteile des übernehmenden Rechtsträgers. 


Die Fünfjahresfrist beginnt mit Ablauf des steuerlichen Übertragungsstichtags. Für die Fristberechnung ist im Fall der Veräuße-
rung der Übergang des wirtschaftlichen Eigentums und in Einbringungsfällen der steuerliche Übertragungsstichtag i. S. d. § 20 
Absatz 5 und 6 UmwStG als Veräußerungs- bzw. Einbringungszeitpunkt maßgebend. Bei einer Betriebsaufgabe ist der Zeitpunkt 
der ersten Handlung maßgebend, die nach dem Aufgabeentschluss objektiv auf die Auflösung des Betriebs gerichtet ist. 


Die Einbringung in eine Kapitalgesellschaft innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag ist stets un-
abhängig vom Vorliegen triftiger Gründe sowie unabhängig vom Wertansatz (gemeiner Wert, Zwischen- oder Buchwert) schäd-
lich. 


Eine Einbringung in eine andere Körperschaft (z. B. Genossenschaft) oder in eine Mitunternehmerschaft nach § 24 UmwStG ist 
eine Veräußerung i. S. d. § 6 Absatz 3 UmwStG. 


Die Aufgabe oder Veräußerung des übergegangenen Betriebs ist unschädlich, wenn triftige Gründe vorliegen. Dies hängt von 
den Umständen des Einzelfalls ab. Es muss vom Steuerpflichtigen nachgewiesen werden, dass die nachfolgende Aufgabe oder 
Veräußerung nicht durch Steuerumgehung (Steuerersparnis, Steuerstundung), sondern durch vernünftige wirtschaftliche Gründe 
– insbesondere der Umstrukturierung oder der Rationalisierung der beteiligten Gesellschaften – als hauptsächlichen Beweggrund 
motiviert war. 


§ 6 Absatz 3 Satz 2 UmwStG enthält eine eigenständige Änderungsvorschrift. Eine Änderung der entsprechenden Steuer-, Steu-
ermess-, Freistellungs- und Feststellungsbescheide ist auch bei bereits eingetretener Festsetzungs- oder Feststellungsverjährung 
möglich (§ 175 Absatz 1 Satz 2 AO). 


 


E. Besteuerung offener Rücklagen (§ 7 UmwStG) 


I. Sachlicher und persönlicher Anwendungsbereich 


Der Anwendungsbereich des § 7 UmwStG erstreckt sich sachlich auf Umwandlungen und vergleichbare ausländische Vorgänge 
i. S. d. § 1 Absatz 1 UmwStG. 


Persönlich werden von § 7 UmwStG alle Anteilseigner der übertragenden Körperschaft erfasst, die Gesellschafter der überneh-
menden Personengesellschaft werden, und zwar unabhängig davon, ob für diese ein Übernahmeergebnis zu ermitteln ist oder 
nicht. Auf Bezüge i. S. d. § 7 UmwStG findet in grenzüberschreitenden Sachverhalten in der Regel eine dem Artikel 10 OECD-
MA entsprechende Vorschrift in einem DBA Anwendung. 


 


II. Anteiliges Eigenkapital 


Nach § 7 Satz 1 UmwStG ist dem Anteilseigner der Teil des in der Steuerbilanz ausgewiesenen Eigenkapitals abzüglich des 
Bestands des steuerlichen Einlagekontos, der sich nach Anwendung des § 29 Absatz 1 KStG ergibt, als Einkünfte aus Kapital-
vermögen (§ 20 Absatz 1 Nummer 1 EStG) zuzurechnen, der seiner Beteiligung am Nennkapital entspricht. 


Maßgeblich ist das in der steuerlichen Schlussbilanz ausgewiesene, um Ausschüttungsverbindlichkeiten und passive Korrektur-
posten (vgl. Rn. 02.25 ff.) geminderte Eigenkapital. Ausstehende Einlagen auf das Nennkapital gehören, unabhängig davon, ob 
sie eingefordert sind oder nicht, ebenso wie Passivposten, die aufgrund steuerrechtlicher Vorschriften erst bei ihrer Auflösung zu 
versteuern sind, nicht zum Eigenkapital. Auch ein außerbilanziell abgezogener und dem Gewinn noch nicht nach § 7g Absatz 2 
Satz 1 EStG hinzugerechneter Investitionsabzugsbetrag mindert das Eigenkapital (BFH vom 11.4.2019, IV R 1/17, BStBl 2019 II 
S. 501). Rückstellungen und Verbindlichkeiten, auch für die nach § 8 Absatz 3 Satz 2 KStG eine außerbilanzielle Einkommens-
korrektur erfolgte, bleiben Fremdkapital. 


Bei einer ausländischen Körperschaft i. S. d. § 27 Absatz 8 Satz 1 KStG ist der Bestand des steuerlichen Einlagekontos unter 
sinngemäßer Anwendung der Grundsätze des § 27 Absatz 8 KStG zu ermitteln. 


Von dem maßgebenden Eigenkapital laut steuerlicher Schlussbilanz ist der Bestand des steuerlichen Einlagekontos, der sich 
nach Anwendung des § 29 Absatz 1 und Absatz 6 KStG ergibt, abzuziehen. 


 


III. Zurechnung der Einkünfte 


Ein verbleibender positiver Saldo des maßgebenden Eigenkapitals ist den Anteilseignern nach dem Verhältnis ihrer Anteile zum 
Nennkapital als Einkünfte i. S. d. § 20 Absatz 1 Nummer 1 EStG zuzurechnen. Hierbei ist auf die Höhe der Beteiligungen im 
Zeitpunkt des Wirksamwerdens der Umwandlung abzustellen. Eigene Anteile der übertragenden Körperschaft bleiben bei der 
Ermittlung der Beteiligungsverhältnisse unberücksichtigt. 


Erfolgen im Rückwirkungszeitraum Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion gilt, sind bei der Zurechnung 
der Einkünfte gegenüber neu eintretenden Gesellschaftern die Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion 
gilt, diesen vorab zuzurechnen (vgl. Rn. 02.31 sowie das Beispiel in Rn. 02.33). 
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IV. Besteuerung und Zufluss der Einkünfte 


Die Bezüge i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG gelten bereits mit Ablauf des steuerlichen Übertragungs-
stichtags als zugeflossen (§ 2 Absatz 2 UmwStG). Sie sind in dem Veranlagungszeitraum, in dem das Wirtschaftsjahr endet, in 
das der steuerliche Übertragungsstichtag fällt, zu besteuern (vgl. Rn. 02.04). Ist übernehmender Rechtsträger eine Personenge-
sellschaft, sind die Bezüge i. R. d. gesonderten und einheitlichen Feststellung der Einkünfte zu erfassen, wenn für den betreffen-
den Anteilseigner ein Übernahmeergebnis zu ermitteln ist.). 


Die Einnahmen nach § 7 Satz 1 UmwStG unterliegen bei natürlichen Personen als Anteilseigner bei Anteilen im Privatvermögen 
grundsätzlich der Abgeltungsteuer (§§ 32d, 43 Absatz 5 EStG) und bei Anteilen im Betriebsvermögen (einschließlich der Anteile, 
die nach § 5 Absatz 2 oder § 27 Absatz 3 Nummer 1 UmwStG als in das Betriebsvermögen eingelegt gelten) dem Teileinkünfte-
verfahren (§ 3 Nummer 40 Satz 1 Buchstabe d, § 3 Nummer 40 Satz 2, § 20 Absatz 8 EStG). Handelt es sich bei dem Anteilseig-
ner um eine Körperschaft, gilt § 8b KStG. Handelt es sich bei dem Anteilseigner um eine Personengesellschaft, ist für die Frage, 
ob § 3 Nummer 40 Satz 1 Buchstabe d EStG oder § 8b KStG anzuwenden ist, auf die Gesellschafter dieser Personengesellschaft 
abzustellen (vgl. Rn. 04.23). 


Zur gewerbesteuerlichen Behandlung der Ausschüttung nach § 7 UmwStG vgl. Rn. 18.04. 


 


V. Kapitalertragsteuerabzug 


Die Bezüge i. S. d. § 7 UmwStG unterliegen nach § 43 Absatz 1 Satz 1 Nummer 1 und Nummer 6 EStG dem Kapitalertragsteu-
erabzug. Die Kapitalertragsteuer hierauf entsteht erst im Zeitpunkt der zivilrechtlichen Wirksamkeit der Umwandlung und ist von 
dem übernehmenden Rechtsträger bzw. der die Kapitalerträge auszahlenden Stelle bei dem jeweils zuständigen Finanzamt an-
zumelden und vom übernehmenden Rechtsträger als steuerlichem Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) abzuführen. 


Ein Absehen von der Erhebung der Kapitalertragsteuer nach § 43b EStG kommt nicht in Betracht (§ 43b Absatz 1 Satz 4 EStG). 


 


F. Vermögensübergang auf einen Rechtsträger ohne Betriebsvermögen (§ 8 UmwStG) 


Nach § 8 UmwStG sind Wirtschaftsgüter, die nicht Betriebsvermögen des übernehmenden Rechtsträgers werden, in der steuer-
lichen Schlussbilanz der übertragenden Körperschaft mit dem gemeinen Wert anzusetzen. 


Ob das übertragene Vermögen Betriebsvermögen wird, beurteilt sich nach den Verhältnissen am steuerlichen Übertragungsstich-
tag. Die bloße Absicht des übernehmenden Rechtsträgers, sich in diesem Zeitpunkt gewerblich zu betätigen, ist nicht ausreichend. 


Bei Vermögensübergang auf eine Zebragesellschaft sind die übergegangenen Wirtschaftsgüter in der steuerlichen Schlussbilanz 
des übertragenden Rechtsträgers mit dem gemeinen Wert anzusetzen (vgl. Rn. 03.16). 


I. R. d. gesonderten und einheitlichen Feststellung der Einkünfte werden Veräußerungsgewinne nach § 17 EStG und Bezüge 
i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG festgestellt, dies jedoch ohne Bindungswirkung für die beteiligten 
Gesellschafter (vgl. GrS des BFH vom 11.4.2005, GrS 2/02, BStBl II S. 679). 


Ein Abzug nach § 7g Absatz 1 EStG ist beim übertragenden Rechtsträger rückgängig zu machen, wenn das übertragene Vermö-
gen nicht Betriebsvermögen des übernehmenden Rechtsträgers wird. 


 


 


G. Formwechsel in eine Personengesellschaft (§ 9 UmwStG) 


Mangels einer handelsrechtlichen Rückbeziehungsmöglichkeit enthält § 9 UmwStG eine eigenständige steuerliche Rückwir-
kungsregelung (vgl. Rn. 02.05); im Übrigen vgl. Rn. 02.09 ff. Die Übertragungs- bzw. die Eröffnungsbilanz i. S. d. § 9 Satz 2 Um-
wStG ist grundsätzlich auf den Zeitpunkt der Registereintragung des Formwechsels (§ 202 Absatz 1 Nummer 1 UmwG) aufzu-
stellen. 


Die Achtmonatsfrist nach § 9 Satz 3 UmwStG (für die Jahre 2020 und 2021: zwölf Monate1) ist auch dann maßgebend, wenn 
nach ausländischem Recht eine davon abweichende Regelung besteht. Insoweit ist ggf. § 2 Absatz 3 UmwStG zu beachten. Im 
Übrigen vgl. auch Rn. 02.06. 


 


H. Körperschaftsteuererhöhung (§ 10 UmwStG) 


[unbesetzt]  


 


Dritter Teil. Verschmelzung oder Vermögensübertragung (Vollübertragung) auf eine andere Körperschaft 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden Körperschaft (§ 11 UmwStG) 


I. Sachlicher Anwendungsbereich 


Die §§ 11 bis 13 UmwStG sind sowohl auf Auf-, auf Ab- als auch auf Seitwärtsverschmelzungen anzuwenden. Bezüglich der 
Verschmelzung von Investmentfonds wird auf die §§ 23 und 54 InvStG und Tz. 23.10 des BMF-Schreibens vom 21.5.2019, BStBl 
I S. 527, verwiesen. 


 


II. Pflicht zur Abgabe einer steuerlichen Schlussbilanz 


Jede übertragende Körperschaft ist nach § 11 Absatz 1 Satz 1 UmwStG zur Erstellung und Abgabe einer steuerlichen Schluss-
bilanz auf den steuerlichen Übertragungsstichtag verpflichtet. Rn. 03.01 – 03.03 gelten entsprechend. Insbesondere bei einer 
grenzüberschreitenden Hereinverschmelzung muss eine ausländische übertragende Körperschaft eine unter Zugrundelegung 
des deutschen Steuerrechts aufgestellte steuerliche Schlussbilanz i. S. d. § 11 UmwStG auf den steuerlichen Übertragungsstich-
tag einreichen. 


 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der 


Auswirkungen der COVID-19-Pandemie vom 27.3.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, 
Genossenschafts-, Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 
2258) 
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III. Ansatz und Bewertung der übergehenden Wirtschaftsgüter 


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach 


Rn. 03.04 – 03.06 gelten entsprechend. Der Ansatz eines Geschäfts- oder Firmenwerts erfolgt nach § 11 Absatz 1 UmwStG auch 
dann, wenn der Betrieb der übertragenden Körperschaft nicht fortgeführt wird. 


 


2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach 


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG 


Rn. 03.07 – 03.09 gelten entsprechend. 


 


b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert 


Auf Antrag können die übergehenden Wirtschaftsgüter einheitlich mit dem Buchwert angesetzt werden, soweit 


– sichergestellt ist, dass sie später der Besteuerung mit Körperschaftsteuer unterliegen (§ 11 Absatz 2 Satz 1 Nummer 1 Um-
wStG), 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen 
Wirtschaftsgüter bei der übernehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird (§ 11 Absatz 2 Satz 1 
Nummer 2 UmwStG) und 


– eine Gegenleistung nicht gewährt wird oder in Gesellschaftsrechten besteht (§ 11 Absatz 2 Satz 1 Nummer 3 UmwStG). 


Für den Ansatz des Buchwerts sind die Ansätze in der Handelsbilanz nicht maßgeblich. Wegen des Begriffs Buchwert vgl. 
Rn. 01.57. Die Prüfung der Voraussetzungen des § 11 Absatz 2 Satz 1 UmwStG erfolgt bezogen auf die Verhältnisse zum steu-
erlichen Übertragungsstichtag. 


Gehört zum übergehenden Vermögen der übertragenden Körperschaft ein Mitunternehmeranteil, entspricht der Buchwertansatz 
dem auf die übertragende Körperschaft entfallenden anteiligen Kapitalkonto – unter Berücksichtigung etwaiger Ergänzungs- und 
Sonderbilanzen – bei der Mitunternehmerschaft. 


Im Fall der Abwärtsverschmelzung gehört auch die unmittelbar auf den Gesellschafter der übertragenden Gesellschaft überge-
hende Beteiligung der übertragenden Gesellschaft an der übernehmenden Gesellschaft zu den übergehenden Wirtschaftsgütern 
i.S. des § 11 Absatz 1 Satz 1 UmwStG (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136), vgl. Rn. 11.09a, 11.18 und 11.19.  


Rn. 03.12 und 03.13 gelten entsprechend. 


 


aa) Sicherstellung der Besteuerung mit Körperschaftsteuer (§ 11 Absatz 2 Satz 1 Nummer 1 UmwStG) 


Bei Verschmelzung auf eine unbeschränkt steuerpflichtige Körperschaft i. S. d. § 1 Absatz 1 KStG ist die Besteuerung mit Kör-
perschaftsteuer grundsätzlich sichergestellt. Die Besteuerung mit Körperschaftsteuer ist z. B. nicht sichergestellt, wenn die über-
nehmende Körperschaft von der Körperschaftsteuer befreit ist (z. B. nach § 5 KStG) oder wenn das Vermögen in den nicht steu-
erpflichtigen Bereich einer juristischen Person des öffentlichen Rechts übergeht. Eine Sicherstellung der Besteuerung mit Kör-
perschaftsteuer ist jedoch insoweit gegeben, als das übergehende Vermögen bei der übernehmenden Körperschaft einen steu-
erpflichtigen wirtschaftlichen Geschäftsbetrieb bildet oder zu einem bereits vorher bestehenden steuerpflichtigen wirtschaftlichen 
Geschäftsbetrieb gehört. Vgl. im Übrigen auch Rn. 03.17. 


Wird eine Körperschaft auf eine Organgesellschaft i. S. d. §§ 14, 17 KStG verschmolzen, ist infolge der Zurechnung des Einkom-
mens an den Organträger insoweit die Besteuerung mit Körperschaftsteuer bei der übernehmenden Körperschaft nur sicherge-
stellt, soweit das so zugerechnete Einkommen der Besteuerung mit Körperschaftsteuer unterliegt. Entsprechendes gilt, wenn der 
Organträger selbst wiederum Organgesellschaft ist (Kettenorganschaft). Soweit das so zugerechnete Einkommen beim Organ-
träger der Besteuerung mit Einkommensteuer unterliegt, können die übergehenden Wirtschaftsgüter dennoch einheitlich mit dem 
Buchwert angesetzt werden. Auf Rn. Org.33 wird hingewiesen. 


 


bb) Kein Ausschluss und keine Einschränkung des deutschen Besteuerungsrechts (§ 11 Absatz 2 Satz 1 Nummer 2 Um-
wStG) 


Die übergehenden Wirtschaftsgüter dürfen gem. § 11 Absatz 2 Satz 1 Nummer 2 UmwStG nur insoweit mit dem Buchwert ange-
setzt werden, als das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung 
der übertragenen Wirtschaftsgüter bei der übernehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird. Rn. 03.18 
– 03.20 gelten entsprechend. 


Die Verschmelzung einer Mutterkapitalgesellschaft, deren Anteilseigner im Ausland ansässig ist, auf ihre Tochtergesellschaft 
(Abwärtsverschmelzung) kann nur dann zu Buchwerten vollzogen werden, wenn die Besteuerung der stillen Reserven der Mut-
tergesellschaft sichergestellt ist. Da bei einer Abwärtsverschmelzung die zum Vermögen der Muttergesellschaft gehörende Be-
teiligung an der Tochtergesellschaft von der Muttergesellschaft auf deren Anteilseigner übergeht, kommt es für den Buchwertan-
satz in der steuerlichen Schlussbilanz der Muttergesellschaft darauf an, ob beim Anteilseigner die stillen Reserven des auf ihn 
übergegangenen Wirtschaftsguts „Beteiligung“ weiterhin dem deutschen Besteuerungsrecht unterliegen (BFH vom 30.5.2018, 
I R 31/16, BStBl 2019 II S. 136). 


 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten (§ 11 Absatz 2 Satz 1 Nummer 3 Um-
wStG) 


Rn. 03.21 – 03.24 gelten entsprechend. Zur steuerlichen Behandlung der Gegenleistung bei den Anteilseignern vgl. Rn. 13.02. 


 


c) Ansatz der übergehenden Wirtschaftsgüter mit dem Zwischenwert 


Rn. 03.25 sowie Rn. 11.05 – 11.10 gelten entsprechend. 


 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert 


Der Antrag auf Ansatz der übergehenden Wirtschaftsgüter mit dem Buch- oder Zwischenwert ist nach § 11 Absatz 3 i. V. m. § 3 
Absatz 2 Satz 2 UmwStG bei dem für die Besteuerung nach §§ 20, 26 AO zuständigen Finanzamt der übertragenden Körper-
schaft spätestens bis zur erstmaligen Abgabe der steuerlichen Schlussbilanz zu stellen. Rn. 03.01 und 03.27 – 03.30 gelten 
entsprechend.  
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3. Fiktive Körperschaftsteueranrechnung nach § 11 Absatz 3 i. V. m. § 3 Absatz 3 UmwStG 


Rn. 03.31 sowie 03.32 gelten entsprechend. 


 


IV. Vermögensübertragung nach §§ 174 ff. UmwG gegen Gewährung einer Gegenleistung an die Anteilsinhaber des 
übertragenden Rechtsträgers 


Nach § 174 UmwG kann ein Rechtsträger unter Auflösung ohne Abwicklung sein Vermögen ganz oder teilweise auf einen anderen 
bestehenden Rechtsträger (übernehmender Rechtsträger) gegen Gewährung einer Gegenleistung an die Anteilsinhaber des 
übertragenden Rechtsträgers, die nicht in Anteilen oder Mitgliedschaften besteht, übertragen. Ein Vermögensübergang unter 
Ansatz der Buch- oder Zwischenwerte i. S. d. § 11 Absatz 2 UmwStG ist daher grundsätzlich nicht möglich bei: 


– Vermögensübertragung einer Kapitalgesellschaft auf eine Gebietskörperschaft oder einen Zusammenschluss von Gebiets-
körperschaften (§ 175 Nummer 1, §§ 176, 177 UmwG), 


– Vermögensübertragung einer Versicherungs-AG auf einen VVaG (§ 175 Nummer 2 Buchstabe a, §§ 178, 179 UmwG), 


– Vermögensübertragung eines VVaG auf eine Versicherungs-AG oder auf ein öffentlich-rechtliches Versicherungsunterneh-
men, 


– Vermögensübertragung eines öffentlich-rechtlichen Versicherungsunternehmens auf eine Versicherungs-AG oder auf einen 
VVaG. 


Nach § 176 Absatz 2 UmwG tritt in diesen Fällen an die Stelle des Umtauschverhältnisses der Anteile die Art und Höhe der 
Gegenleistung. Die übergegangenen Wirtschaftsgüter sind daher nach § 11 Absatz 1 UmwStG mit dem gemeinen Wert anzuset-
zen. 


Ein steuerneutraler Vermögensübergang ist allenfalls möglich, wenn das Vermögen auf den alleinigen Anteilseigner übertragen 
wird (z. B. von einer Kapitalgesellschaft auf eine Gemeinde, die zu 100 % an der übertragenden Kapitalgesellschaft beteiligt ist) 
und die übrigen Voraussetzungen des § 11 Absatz 2 UmwStG erfüllt sind, da der Untergang der Beteiligung an der übertragenden 
Kapitalgesellschaft keine Gegenleistung i. S. d. § 11 Absatz 2 Satz 1 Nummer 3 UmwStG darstellt (vgl. Rn. 11.10 i. V. m. 
Rn. 03.21). 


 


V. Landesrechtliche Vorschriften zur Vereinigung öffentlich-rechtlicher Kreditinstitute oder öffentlich-rechtlicher 
Versicherungsunternehmen sowie zur Umwandlung öffentlich-rechtlicher Körperschaften 


Sehen landesrechtliche Vorschriften z. B. die Vereinigung öffentlich-rechtlicher Kreditinstitute oder öffentlich-rechtlicher Versiche-
rungsunternehmen im Wege der Gesamtrechtsnachfolge vor, sind die §§ 11 bis 13 UmwStG bei dieser Vereinigung entsprechend 
anzuwenden, wenn diese Vereinigung mit einer Verschmelzung i. S. d. § 2 UmwG vergleichbar ist (vgl. Rn. 01.07). 


Dasselbe gilt auch für nach landesrechtlichen Vorschriften ausdrücklich zugelassene Umwandlungen anderer öffentlich-rechtli-
cher Körperschaften wie z. B. die Vereinigung bzw. die Eingliederung von Zweckverbänden sowie die Verschmelzung von Kom-
munalanstalten. 


Die in Rn. 01.30 aufgeführten Strukturmerkmale einer Verschmelzung i. S. d. § 2 UmwG sind bei der Prüfung der Vergleichbarkeit 
auch bei der Umwandlung von öffentlich-rechtlichen Körperschaften entsprechend zu beachten: 


- Umwandlungsfähigkeit der beteiligten Rechtsträger 


- Übertragung des gesamten Aktiv- und Passivvermögens eines übertragenden Rechtsträgers oder mehrerer übertragender 
Rechtsträger auf einen übernehmenden Rechtsträger 


- aufgrund eines Rechtsgeschäfts (dies kann auch eine landes- oder kommunalrechtliche Vereinbarung sein), 


- kraft Gesetzes, 


- gegen Gewährung von Anteilen am übernehmenden Rechtsträger an die Anteilsinhaber des übertragenden Rechtsträgers. Bei 
öffentlich-rechtlichen Körperschaften bestehen in der Regel bereits am übertragenden Rechtsträger keine Anteile, sondern ledig-
lich Mitgliedschaftsrechte oder eine Trägerschaft. Daher ist für dieses Strukturmerkmal darauf abzustellen, dass auch bei der 
übernehmenden öffentlich-rechtlichen Körperschaft ein Mitgliedschaftsrecht eingeräumt wird bzw. die Trägerschaft fortgesetzt 
wird. 


- unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers oder der übertragenden Rechtsträger. 


Die §§ 11 bis 13 UmwStG können ebenfalls entsprechende Anwendung bei der Auflösung einer Kommunalanstalt finden, wenn 
das Vermögen der aufgelösten Kommunalanstalt im Wege der Gesamtrechtsnachfolge auf die Gemeinde übergeht. 


Ein Formwechsel einer Kapitalgesellschaft in eine Kommunalanstalt ist keine Vermögensübertragung, sondern lediglich ein Wech-
sel des Rechtskleids. In solchen Fällen kommt es grundsätzlich nicht zur Aufdeckung von stillen Reserven und zu keiner Anwen-
dung des UmwStG. Vielmehr erfolgt ein solcher Formwechsel steuerneutral zu Buchwerten. Vgl. zum homogenen Formwechsel 
auch Rn. 01.38a. 


Einzige Ausnahme hiervon ist der Fall des „Sphärenwechsels“, in dem eine bisher steuerverstrickte Tätigkeit der Kapitalgesell-
schaft nach dem Formwechsel in den nicht steuerpflichtigen Bereich der Kommunalanstalt übergeht; insoweit kommt es bereits 
bei der Kapitalgesellschaft zur Aufdeckung der stillen Reserven. 


 


VI. Beteiligung der übertragenden Kapitalgesellschaft an der übernehmenden Kapitalgesellschaft 
(Abwärtsverschmelzung) 


Im Fall der Abwärtsverschmelzung einer Mutter- auf ihre Tochtergesellschaft sind gem. § 11 Absatz 2 Satz 2 UmwStG in der 
steuerlichen Schlussbilanz der übertragenden Muttergesellschaft die Anteile an der übernehmenden Tochtergesellschaft mindes-
tens mit dem Buchwert, erhöht um in früheren Jahren steuerwirksam vorgenommene Abschreibungen auf die Beteiligung sowie 
erhöht um steuerwirksame Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens jedoch mit dem gemeinen Wert, anzusetzen. 
Insoweit erhöht sich der laufende Gewinn der Muttergesellschaft. Steuerwirksame Teilwertabschreibungen sind vor nicht voll 
steuerwirksamen Teilwertabschreibungen hinzuzurechnen. Eine Wertaufholung ist nach § 11 Absatz 2 Satz 2 UmwStG jedoch 
nicht vorzunehmen, soweit bis zum Ablauf des steuerlichen Übertragungsstichtags eine steuerwirksame Wertaufholung (§ 6 Ab-
satz 1 Nummer 2 Satz 3 i. V. m. § 6 Absatz 1 Nummer 1 Satz 4 EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 
EStG gewinnerhöhend aufgelöst worden ist. 


Wegen der in § 12 Absatz 1 Satz 2 i. V. m. § 4 Absatz 1 Satz 2 und 3 UmwStG enthaltenen vergleichbaren Regelung für den Fall 
der Aufwärtsverschmelzung einer Tochter- auf ihre Muttergesellschaft vgl. Rn. 12.03. 


Wird eine Mutter- auf ihre Tochtergesellschaft verschmolzen, führt dies auf der Ebene der Tochtergesellschaft nicht zu einem 
Durchgangserwerb eigener Anteile (BFH vom 28.10.2009, I R 4/09, BStBl 2011 II S. 315). Die unmittelbar auf den Gesellschafter 
der übertragenden Gesellschaft übergehende Beteiligung der übertragenden Gesellschaft an der übernehmenden Gesellschaft 
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gehört zu den übergehenden Wirtschaftsgütern i. S. des § 11 Absatz 1 Satz 1 UmwStG (BFH vom 30.5.2018, I R 31/16, BStBl 
2019 II S. 136). 


Die Anteile an der Tochtergesellschaft können nach § 11 Absatz 2 Satz 2 UmwStG in der steuerlichen Schlussbilanz der Mutter-
gesellschaft nur dann mit einem Wert unterhalb des gemeinen Werts angesetzt werden, wenn die übrigen Voraussetzungen des 
§ 11 Absatz 2 Satz 1 Nummer 2 und 3 UmwStG vorliegen (vgl. Rn. 11.09 – 11.10). Statt auf die übernehmende Körperschaft ist 
hierbei jedoch auf den die Anteile an der Tochtergesellschaft übernehmenden Anteilseigner der Muttergesellschaft abzustellen. 
Die Verschmelzung einer Mutterkapitalgesellschaft, deren Anteilseignerin im Ausland ansässig ist, auf ihre Tochtergesellschaft 
(Abwärtsverschmelzung) kann nur dann ohne Aufdeckung stiller Reserven vollzogen werden, wenn die Besteuerung der stillen 
Reserven der Muttergesellschaft sichergestellt ist (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136).  


Auf Ebene des Anteilseigners der Muttergesellschaft findet § 13 UmwStG Anwendung. Eine Verknüpfung mit dem Wert in der 
steuerlichen Schlussbilanz nach § 12 Absatz 1 UmwStG besteht hingegen nicht. 


 


B. Auswirkungen auf den Gewinn der übernehmenden Körperschaft  (§ 12 UmwStG) 


I. Wertverknüpfung 


Die übernehmende Körperschaft hat das auf sie übergegangene Vermögen in entsprechender Anwendung des § 4 Absatz 1 
Satz 1 UmwStG mit dem in der steuerlichen Schlussbilanz der übertragenden Körperschaft enthaltenen Wert zu übernehmen 
(§ 12 Absatz 1 Satz 1 UmwStG). 


Rn. 04.01, 04.03 und 04.04 gelten entsprechend. 


 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn 


Im Fall der Aufwärtsverschmelzung einer Tochter- auf ihre Muttergesellschaft sind gem. § 12 Absatz 1 Satz 2 i. V. m. § 4 Absatz 1 
Satz 2 UmwStG in der Bilanz der übernehmenden Muttergesellschaft zum steuerlichen Übertragungsstichtag die Anteile an der 
übertragenden Tochtergesellschaft mindestens mit dem Buchwert, erhöht um in früheren Jahren steuerwirksam vorgenommene 
Abschreibungen auf die Beteiligung sowie erhöht um steuerwirksame Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens 
jedoch mit dem gemeinen Wert, anzusetzen. Insoweit erhöht sich der laufende Gewinn der Muttergesellschaft. Das gilt nicht, 
soweit bereits nach den allgemeinen Regeln bis zum Ablauf des steuerlichen Übertragungsstichtags eine Wertaufholung (§ 6 
Absatz 1 Nummer 2 Satz 3 i. V. m. § 6 Absatz 1 Nummer 1 Satz 4 EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 
EStG gewinnerhöhend aufgelöst worden ist. Rn. 04.06– 04.08 gelten entsprechend. 


 


III. Eintritt in die steuerliche Rechtsstellung (§ 12 Absatz 3 UmwStG) 


Hinsichtlich des Eintritts der übernehmenden Körperschaft in die Rechtsstellung der übertragenden Körperschaft gelten die 
Rn. 04.09 – 04.17 entsprechend. 


 


IV. Übernahmeergebnis 


Nach § 12 Absatz 2 Satz 1 UmwStG bleibt bei der übernehmenden Körperschaft ein Gewinn oder Verlust i. H. des Unterschieds 
zwischen dem Buchwert der Anteile an der übertragenden Körperschaft und dem Wert, mit dem die übergegangenen Wirtschafts-
güter zu übernehmen sind, abzüglich der Kosten für den Vermögensübergang (vgl. hierzu Rn. 04.34), außer Ansatz. So verhält 
es sich auch für Anteile, auf die bei einem Lebensversicherungsunternehmen § 8b Absatz 8 Satz 1 KStG anzuwenden ist (BFH-
Urteil vom 30.7.2014, I R 58/12, BStBl 2015 II S. 1991). Der Gewinn oder Verlust ist außerbilanziell entsprechend zu korrigieren. 


Ein Übernahmeergebnis i. S. d. § 12 Absatz 2 Satz 1 UmwStG ist in allen Fällen der Auf-, Ab- und Seitwärtsverschmelzung – 
ungeachtet einer Beteiligung an der übertragenden Körperschaft – zu ermitteln (vgl. BFH vom 9.1.2013, I R 24/12, BStBl 2018 II 
S. 509). Das Übernahmeergebnis entsteht mit Ablauf des steuerlichen Übertragungsstichtags. 


Gem. § 12 Absatz 2 Satz 2 UmwStG ist bei einer Aufwärtsverschmelzung auf einen Übernahmegewinn i. S. d. § 12 Absatz 2 
Satz 1 UmwStG in dem Umfang, in dem die übernehmende Muttergesellschaft unmittelbar an der übertragenden Tochtergesell-
schaft beteiligt ist, § 8b KStG anzuwenden. § 12 Absatz 2 Satz 2 UmwStG findet auf einen Übernahmeverlust keine Anwendung 
(BFH-Urteil vom 30.7.2014, I R 58/12, BStBl 2015 II S. 1992). Bei einer Aufwärtsverschmelzung entsprechen die anteiligen Kosten 
für den Vermögensübergang i. S. d. § 12 Absatz 2 Satz 2 UmwStG den von der übernehmenden Körperschaft getragenen Auf-
wendungen. 


Beispiel: 


Die übernehmende M-GmbH ist an der übertragenden T-GmbH zu 40 % beteiligt. Der Buchwert der Anteile beträgt 200.000 € 
und der Buchwert des übertragenen Vermögens beträgt 800.000 €. Die Kosten für den Vermögensübergang i. S. d. § 12 Ab-
satz 2 Satz 2 UmwStG betragen 20.000 €. 


Lösung: 


Der Übernahmegewinn i. S. d. § 12 Absatz 2 Satz 1 UmwStG der M-GmbH beträgt (800.000 € ./. 200.000 € ./. 20.000 € =) 
580.000 €. 


Der Gewinn i. S. d. § 12 Absatz 2 Satz 2 UmwStG beträgt (40 % von 580.000 € =) 232.000 €. Auf diesen Betrag ist § 8b KStG 
anzuwenden. Danach sind die 232.000 € nach § 8b Absatz 2 Satz 1 KStG steuerfrei, es gelten nach § 8b Absatz 3 Satz 1 KStG 
5 % von 232.000 € (= 11.600 €) als nicht abziehbare Betriebsausgaben. 


Wird eine Kapitalgesellschaft auf ihre Muttergesellschaft verschmolzen, die ihrerseits Organgesellschaft einer körperschaftsteu-
errechtlichen Organschaft mit einer Kapitalgesellschaft als Organträgerin ist, ist § 15 Satz 1 Nummer 2 Satz 1 und 2 KStG i. d. F. 
des Gesetzes vom 12.12.2019 (BGBl I S. 2451) zu beachten (§ 34 Absatz 6g KStG). Sofern die Anmeldung zur Eintragung der 
Umwandlung in das für die Wirksamkeit des jeweiligen Vorgangs maßgebende öffentliche Register vor dem 13.12.2019 erfolgt 
ist, ist hingegen auf den Verschmelzungsgewinn weder auf der Ebene der Muttergesellschaft noch auf der Ebene der Organträ-
gerin § 8b Absatz 3 Satz 1 KStG anzuwenden (BFH vom 26.9.2018, I R 16/16, BStBl 2020 II S. 206). Ist Organträger eine Perso-
nengesellschaft, an der natürliche Personen beteiligt sind, sind insoweit gem. § 15 Satz 1 Nummer 2 Satz 2 KStG die § 3 Num-
mer 40, § 3c Absatz 2 EStG an Stelle des § 8b KStG anzuwenden.  


 


                                                           


 
1 Verfassungsbeschwerde anhängig 2 BvR 84/17 
2 Verfassungsbeschwerde anhängig 2 BvR 84/17 
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C. Besteuerung der Anteilseigner der übertragenden Körperschaft (§ 13 UmwStG) 


I. Anwendungsbereich 


§ 13 UmwStG ist nur auf Anteile im Betriebsvermögen, Anteile i. S. d. § 17 EStG und einbringungsgeborene Anteile i. S. d. § 21 
Absatz 1 UmwStG 1995 anzuwenden. Für alle übrigen Anteile findet bei Verschmelzung oder Aufspaltung einer Körperschaft 
§ 20 Absatz 4a Satz 1 und 2 EStG und bei Abspaltung § 20 Absatz 4a Satz 7 EStG Anwendung. In den Fällen der Aufwärtsver-
schmelzung ist § 13 UmwStG nicht anwendbar, soweit die übernehmende Körperschaft an der übertragenden Körperschaft be-
teiligt ist; zur Anwendung des § 13 UmwStG bei der Abwärtsverschmelzung vgl. Rn. 11.19. 


Darüber hinaus findet § 13 UmwStG nur insoweit Anwendung, als dem Anteilseigner der übertragenden Körperschaft keine Ge-
genleistung oder eine in Gesellschaftsrechten bestehende Gegenleistung gewährt wird. Nicht in Gesellschaftsrechten bestehende 
Gegenleistungen (vgl. Rn. 11.10) stellen bei dem Anteilseigner einen Veräußerungserlös für seine Anteile dar. Bei einer nur an-
teiligen Veräußerung (z. B. Spitzenausgleich) sind dem Veräußerungserlös nur die anteiligen Anschaffungskosten dieser Anteile 
an dem übertragenden Rechtsträger gegenüberzustellen. Der Gewinn entsteht nicht zum steuerlichen Übertragungsstichtag, son-
dern zu dem Zeitpunkt, zu dem er nach allgemeinen Grundsätzen entsteht (BFH vom 17.1.2018, I R 27/16, BStBl II S. 449). In 
diesen Fällen gilt § 13 UmwStG nur für den übrigen Teil der Anteile. 


§ 13 UmwStG findet unabhängig davon Anwendung, ob es sich um eine verhältniswahrende oder nicht verhältniswahrende Um-
wandlung mit oder ohne Wertverschiebung zwischen den Anteilen der beteiligten Anteilseigner handelt. Zu einer verhältniswah-
renden Umwandlung mit Wertverschiebung vgl. BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607. Im Fall einer Wertver-
schiebung handelt es sich um eine Vorteilszuwendung zwischen den Anteilseignern, für deren steuerliche Beurteilung die allge-
meinen Grundsätze gelten. Erhält dabei eine an dem übertragenden Rechtsträger beteiligte Kapitalgesellschaft zugunsten eines 
ihrer Anteilseigner oder einer diesem nahe stehenden Person eine geringerwertige Beteiligung an dem übernehmenden Rechts-
träger, kann die Vorteilsgewährung an den Anteilseigner als verdeckte Gewinnausschüttung zu beurteilen sein; im Umkehrfall 
kann eine verdeckte Einlage durch den Anteilseigner in die Kapitalgesellschaft anzunehmen sein (BFH vom 9.11.2010, IX R 
24/09, BStBl 2011 II S. 799). Gehören die Anteile am übertragenden Rechtsträger zu einem Betriebsvermögen, ist zu prüfen, ob 
durch die Wertverschiebung die Voraussetzungen für eine Entnahme erfüllt sind (vgl. BFH vom 28.5.2020, IV R 17/17, BStBl 
2023 II S. 607). Sowohl bei einer verhältniswahrenden als auch bei einer nichtverhältniswahrenden Umwandlung ist zu prüfen, 
ob die Wertverschiebung zwischen den Anteilseignern eine freigebige Zuwendung i. S. d. § 7 Absatz 1 Nummer 1 ErbStG darstellt 
oder einen der Tatbestände des § 7 Absatz 8 ErbStG erfüllt (vgl. auch R E 7.5 ErbStR 2019 und Rn. 15.44). 


[einstweilen frei] 


 


II. Veräußerungs- und Anschaffungsfiktion zum gemeinen Wert 


§ 13 Absatz 1 UmwStG enthält eine Veräußerungs- und Anschaffungsfiktion zum gemeinen Wert, die unabhängig davon gilt, ob 
i. R. d. Umwandlung neue Anteile an der übernehmenden Körperschaft ausgegeben werden. Bei Anteilen an Genossenschaften 
richtet sich der gemeine Wert nach dem Entgelt, das bei der Übertragung des Geschäftsguthabens erzielt wird. 


Ein Veräußerungsgewinn oder -verlust entsteht im Zeitpunkt der zivilrechtlichen Wirksamkeit der Umwandlung. § 2 Absatz 1 Um-
wStG gilt nicht für den Anteilseigner der übertragenden Körperschaft (vgl. Rn. 02.03). 


 


III. Ansatz der Anteile mit dem Buchwert oder den Anschaffungskosten 


Abweichend von § 13 Absatz 1 UmwStG können auf Antrag die Anteile an der übertragenden Körperschaft mit dem Buchwert 
oder den Anschaffungskosten angesetzt werden (§ 13 Absatz 2 UmwStG), wenn 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der Anteile an 
der übernehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird oder 


– die EU-Mitgliedstaaten Artikel 8 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie) an-
zuwenden haben. 


Beispiel: 


Die M-GmbH und deren Tochtergesellschaft T-GmbH sind beide in Deutschland ansässig. Die T-GmbH wird auf die abkom-
mensrechtlich in der Tschechischen Republik ansässige X spol.s.r.o. verschmolzen. Eine Zuzahlung wird nicht geleistet. 


Lösung: 


Aus dem maßgeblichen DBA Tschechoslowakei (gilt im Verhältnis zur Tschechischen Republik fort) ergibt sich hinsichtlich des 
Gewinns der M-GmbH aus einer künftigen Veräußerung der erhaltenen Anteile eine Beschränkung, da das Besteuerungsrecht 
auch dem Ansässigkeitsstaat der X spol.s.r.o. – Tschechien – zusteht. Der Buchwertansatz wäre somit nach § 13 Absatz 2 
Satz 1 Nummer 1 UmwStG ausgeschlossen. Allerdings sind die erhaltenen Anteile nach § 13 Absatz 2 Satz 1 Nummer 2 Um-
wStG auf Antrag mit dem Buch- oder Zwischenwert zu bewerten, da der Gewinn aufgrund von Artikel 8 der Richtlinie 
2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie) nicht besteuert werden darf. Dies ist der Fall, da 
sowohl die T-GmbH als auch die X spol.s.r.o. in einem Mitgliedstaat der EU / des EWR ansässig sind und keine Zuzahlung 
geleistet wurde, die 10 % des Nennwerts der ausgegebenen Anteile überschreitet. 


§ 13 UmwStG ist unabhängig von der Ausübung des Bewertungswahlrechts bei der übertragenden Körperschaft in § 11 UmwStG 
anzuwenden. Unerheblich ist weiter, ob die übertragende Körperschaft im Inland der Besteuerung unterlegen hat. 


Wird z. B. nach § 54 Absatz 1 Satz 3 UmwG i. R. d. Umwandlung auf die Gewährung neuer Anteile verzichtet, weil der Anteils-
eigner bereits an der übernehmenden Körperschaft beteiligt ist, sind dem Buchwert bzw. den Anschaffungskosten der Anteile an 
der übernehmenden Körperschaft der Buchwert bzw. die Anschaffungskosten der Anteile an der übertragenden Körperschaft 
hinzuzurechnen. Zu Wertverschiebungen zwischen den Anteilen der beteiligten Anteilseigner im Rahmen einer Verschmelzung 
vgl. Rn. 13.03. 


Bei Vorliegen der in § 13 Absatz 2 UmwStG genannten Voraussetzungen ist nur ein Ansatz mit dem Buchwert oder den Anschaf-
fungskosten, nicht jedoch der Ansatz eines Zwischenwerts zulässig. Der Antrag auf Fortführung des Buchwerts oder der Anschaf-
fungskosten bedarf keiner besonderen Form, ist bedingungsfeindlich und unwiderruflich. 


Werden nach § 13 Absatz 2 Satz 1 UmwStG die Anteile an der übernehmenden Körperschaft mit dem Buchwert oder den An-
schaffungskosten der Anteile an der übertragenden Körperschaft angesetzt, treten gem. § 13 Absatz 2 Satz 2 UmwStG die Anteile 
an der übernehmenden Körperschaft steuerlich an die Stelle der Anteile an der übertragenden Körperschaft. Daraus ergeben sich 
insbesondere folgende Rechtsfolgen: 


– Zugehörigkeit zu einem (Sonder-)Betriebsvermögen BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607; 


– Übergang einer Wertaufholungsverpflichtung nach § 6 Absatz 1 Nummer 2 Satz 3 EStG bei im Betriebsvermögen gehaltenen 
Anteilen; 
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– Übergang der Einschränkung nach § 8b Absatz 2 Satz 4 und 5 KStG bzw. § 3 Nummer 40 Satz 1 Buchstabe a Satz 2 und 3 
sowie Buchstabe b Satz 3 EStG; 


– wenn die Anteile an der übertragenden Körperschaft solche i. S. d. § 17 EStG waren, gelten auch die Anteile an der überneh-
menden Körperschaft als Anteile i. S. d. § 17 EStG, selbst wenn die Beteiligungsgrenze nicht erreicht wird (für die Anwendung 
der 1 %-Grenze ist auf die Beteiligungsquote vor der Verschmelzung abzustellen); 


– eine Steuerverhaftung nach § 21 UmwStG 1995 oder § 13 Absatz 2 Satz 2 UmwStG 1995 verlagert sich auf die Anteile an 
der übernehmenden Körperschaft; 


– unter den Voraussetzungen der Rn. 22.23 ist die siebenjährige Sperrfrist nach § 22 UmwStG zu beachten 


– Anrechnung bzw. Berücksichtigung der Besitzzeit an den Anteilen an der übertragenden Körperschaft bei den Anteilen an 
der übernehmenden Körperschaft (insbesondere bei der Prüfung der gewerbesteuerlichen Kürzung nach § 9 Nummer 2a 
und 7 GewStG und hinsichtlich einer Rücklage nach § 6b Absatz 10 EStG). 


Für die Bemessung der Höhe der Beteiligung nach § 8b Absatz 4 KStG ist § 13 Absatz 2 Satz 2 UmwStG nicht anzuwenden (§ 
8b Absatz 4 Satz 2 KStG). 


IV. Gewährung von Mitgliedschaftsrechten 


§ 13 UmwStG ist entsprechend anzuwenden, wenn i. R. d. Umwandlung an die Stelle der Anteile an der übertragenden Körper-
schaft Mitgliedschaftsrechte an der übernehmenden Körperschaft treten oder umgekehrt (z. B. Vermögensübertragung von einer 
Versicherungs-AG auf einen VVaG oder umgekehrt). Treten an die Stelle von Mitgliedschaftsrechten Anteile, betragen die An-
schaffungskosten der Anteile 0 €. 


 


Vierter Teil. Auf-, Abspaltung und Vermögensübertragung (Teilübertragung) 


A. Auf-, Abspaltung und Teilübertragung auf andere Körperschaften (§ 15 UmwStG) 


I. Teilbetriebsvoraussetzung des § 15 Absatz 1 UmwStG 


§ 11 Absatz 2 und § 13 Absatz 2 UmwStG sind auf die Auf- und Abspaltung sowie die Teilübertragung nur entsprechend anzu-
wenden, wenn auf die Übernehmerinnen bzw. die Übernehmerin ein oder mehrere Teilbetriebe übertragen werden und im Fall 
der Abspaltung oder der Teilübertragung bei der übertragenden Körperschaft ein oder mehrere Teilbetriebe verbleiben. Das zu-
rückbleibende Vermögen erfüllt nicht die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG, wenn nicht alle Wirtschaftsgüter 
einem Teilbetrieb zugeordnet werden können. Für eine Auf- oder Abspaltung auf eine Personengesellschaft als übernehmender 
Rechtsträger ist § 16 UmwStG anwendbar. 


 


1. Begriff des Teilbetriebs 


Teilbetrieb i. S. d. § 15 UmwStG ist die Gesamtheit der in einem Unternehmensteil einer Gesellschaft vorhandenen aktiven und 
passiven Wirtschaftsgüter, die in organisatorischer Hinsicht einen selbstständigen Betrieb, d. h. eine aus eigenen Mitteln funkti-
onsfähige Einheit, darstellen, vgl. Artikel 2 Buchstabe j der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 
(Fusionsrichtlinie). Zu einem Teilbetrieb gehören alle funktional wesentlichen Betriebsgrundlagen sowie alle übrigen diesem Teil-
betrieb nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgüter. Die Voraussetzungen eines Teilbetriebs sind 
nach Maßgabe der einschlägigen Rechtsprechung unter Zugrundelegung der funktionalen Betrachtungsweise aus der Perspek-
tive des übertragenden Rechtsträgers zu beurteilen (EuGH vom 15.1.2002, C-43/00, EuGHE I S. 379; BFH vom 7.4.2010, I R 
96/08, BStBl 2011 II S. 467). Zu den funktional wesentlichen Betriebsgrundlagen sowie den nach wirtschaftlichen Zusammen-
hängen zuordenbaren Wirtschaftsgütern können auch Anteile an Kapitalgesellschaften gehören (vgl. auch Rn. 15.06). Darüber 
hinaus gilt für Zwecke des § 15 UmwStG als Teilbetrieb ein Mitunternehmeranteil (vgl. Rn. 15.04) sowie eine 100 %-Beteiligung 
an einer Kapitalgesellschaft (vgl. Rn. 15.05). 


Beispiel: 


Aus einem Produktionsbetrieb soll ein wertvolles, aber nicht zu den funktional wesentlichen Betriebsgrundlagen gehörendes 
Betriebsgrundstück „abgesondert“ werden. Um dies zu erreichen, wird der Produktionsbetrieb (ohne das Grundstück) auf eine 
neue Gesellschaft abgespalten. In der Ursprungsgesellschaft bleiben das Grundstück und eine 100 %-Beteiligung an einer 
GmbH oder ein geringfügiger Mitunternehmeranteil zurück. 


Lösung: 


Das zurückbleibende Vermögen erfüllt nicht die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG, da das Grundstück weder 
der 100 %-Beteiligung an der GmbH noch dem Mitunternehmeranteil zugerechnet werden kann (vgl. auch Rn. 15.11). Eine 
steuerneutrale Abspaltung ist damit ausgeschlossen.  


Die Teilbetriebsvoraussetzungen müssen zum steuerlichen Übertragungsstichtag vorliegen (vgl. Rn. 02.14). Ein sog. Teilbetrieb 
im Aufbau stellt keinen Teilbetrieb i. S. d. § 15 UmwStG dar (vgl. Artikel 2 Buchstabe j der Richtlinie 2009/133/EG, ABl. EG Nr. L 
310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). 


 


2. Mitunternehmeranteil 


Als Teilbetrieb gelten auch ein Mitunternehmeranteil (§ 15 Absatz 1 Satz 3 UmwStG) sowie der Teil eines Mitunternehmeranteils. 
Bei der Übertragung eines Teils eines Mitunternehmeranteils muss auch das zu diesem Teilbetrieb gehörende Sonderbetriebs-
vermögen anteilig im selben Verhältnis mit übertragen werden. Der Mitunternehmeranteil muss zum steuerlichen Übertragungs-
stichtag vorgelegen haben. 


 


3. 100 %-Beteiligung an einer Kapitalgesellschaft 


Als Teilbetrieb gilt nach § 15 Absatz 1 Satz 3 UmwStG auch die Beteiligung an einer Kapitalgesellschaft, die das gesamte Nenn-
kapital umfasst (100 %-Beteiligung). Die 100 %-Beteiligung an der Kapitalgesellschaft muss zum steuerlichen Übertragungsstich-
tag vorgelegen haben. 


Eine 100 %-Beteiligung stellt keinen eigenständigen Teilbetrieb i. S. d. § 15 Absatz 1 Satz 3 UmwStG dar, wenn sie einem Teil-
betrieb als funktional wesentliche Betriebsgrundlage zuzurechnen ist. Wird in diesem Fall die 100 %-Beteiligung übertragen, stellt 
das zurückbleibende Vermögen keinen Teilbetrieb mehr dar. 


 


4. Übertragung eines Teilbetriebs 


Sämtliche funktional wesentlichen Betriebsgrundlagen sowie die nach wirtschaftlichen Zusammenhängen zuordenbaren Wirt-
schaftsgüter (vgl. Rn. 15.02) müssen i. R. d. Auf- oder Abspaltung gem. § 131 Absatz 1 Nummer 1 UmwG übertragen werden. 
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Ergänzend hierzu ist auch die Begründung des wirtschaftlichen Eigentums ausreichend. Die bloße Nutzungsüberlassung ist nicht 
ausreichend (BFH vom 7.4.2010, I R 96/08, BStBl 2011 II S. 467). 


Wird eine funktional wesentliche Betriebsgrundlage von mehreren Teilbetrieben eines Unternehmens genutzt, liegen die Voraus-
setzungen für die Steuerneutralität der Spaltung nicht vor (sog. Spaltungshindernis). Grundstücke müssen zivilrechtlich real bis 
zum Zeitpunkt des Spaltungsbeschlusses aufgeteilt werden. Ist eine reale Teilung des Grundstücks der übertragenden Körper-
schaft nicht zumutbar, bestehen im Einzelfall keine Bedenken, eine ideelle Teilung (Bruchteilseigentum) im Verhältnis der tat-
sächlichen Nutzung unmittelbar nach der Spaltung ausreichen zu lassen. Nach wirtschaftlichen Zusammenhängen zuordenbare 
Wirtschaftsgüter, die von mehreren Teilbetrieben genutzt und nicht aufgeteilt werden, sind einheitlich dem Teilbetrieb zuzuordnen, 
in dem sie überwiegend genutzt werden. 


Betriebsvermögen der übertragenden Körperschaft, das weder zu den funktional wesentlichen Betriebsgrundlagen noch zu den 
nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgütern gehört, kann jedem der Teilbetriebe zugeordnet wer-
den. Die Zuordnung dieser Wirtschaftsgüter kann bis zum Zeitpunkt des Spaltungsbeschlusses erfolgen. Ändert sich nach dem 
steuerlichen Übertragungsstichtag bei einem nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgut aufgrund 
dauerhafter Änderung des Nutzungszusammenhangs die Zuordnung zu einem der Teilbetriebe, wird es nicht beanstandet, wenn 
für die wirtschaftliche Zuordnung dieses Wirtschaftsguts zu einem Teilbetrieb auf die Verhältnisse zum Zeitpunkt des Spaltungs-
beschlusses abgestellt wird.  


Pensionsrückstellungen sind dem Teilbetrieb zuzuordnen, mit dem sie wirtschaftlich zusammenhängen. Bei noch bestehenden 
Arbeitsverhältnissen hat gem. § 249 Absatz 1 Satz 1 HGB i. V. m. § 131 Absatz 1 Nummer 1 Satz 1 UmwG derjenige Rechtsträ-
ger die Rückstellung zu bilden, der gem. § 613a Absatz 1 Satz 1 BGB in die Rechte und Pflichten aus den am Spaltungsstichtag 
bestehenden Arbeitsverhältnissen eintritt. In den übrigen Fällen hat gem. § 249 Absatz 1 Satz 1 HGB i. V. m. § 131 Absatz 1 
Nummer 1 Satz 1 UmwG der Rechtsträger die Rückstellung zu bilden, der die aus den Pensionszusagen sich ergebenden Ver-
pflichtungen übernimmt. 


Einer 100 %-Beteiligung oder einem Mitunternehmeranteil können nur die Wirtschaftsgüter einschließlich der Schulden zugeord-
net werden, die in unmittelbarem wirtschaftlichem Zusammenhang mit der Beteiligung oder dem Mitunternehmeranteil stehen. 
Dazu gehören bei einer 100 %-Beteiligung alle Wirtschaftsgüter, die für die Verwaltung der Beteiligung erforderlich sind. 


 


5. Fehlen der Teilbetriebsvoraussetzung 


Liegen die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG nicht vor, sind die stillen Reserven des übergehenden Vermö-
gens nach § 11 Absatz 1 UmwStG aufzudecken. Auf der Ebene des Anteilseigners gilt in diesen Fällen bei einer Aufspaltung 
gem. § 13 Absatz 1 UmwStG der gesamte Anteil an der übertragenden Körperschaft als zum gemeinen Wert veräußert. Bei einer 
Abspaltung gilt gem. § 13 Absatz 1 UmwStG die Beteiligung zu dem Teil als zum gemeinen Wert veräußert, der bei Zugrundele-
gung des gemeinen Werts dem übertragenen Teil des Betriebsvermögens entspricht. Etwas anderes gilt für den nicht i. S. d. § 17 
EStG beteiligten Anteilseigner mit Anteilen i. S. d. § 20 Absatz 2 Satz 1 Nummer 1 EStG; hier ergeben sich die steuerlichen 
Rechtsfolgen bei einer Aufspaltung aus § 20 Absatz 4a Satz 1 und 2 EStG und bei einer Abspaltung aus § 20 Absatz 4a Satz 7 
EStG. Zum Anwendungsbereich des § 13 UmwStG vgl. auch Rn. 13.01. 


Die anderen Vorschriften des UmwStG (insbesondere §§ 2 und 12 UmwStG) bleiben hiervon unberührt. 


 


II. Steuerliche Schlussbilanz und Bewertungswahlrecht 


Die Verpflichtung der übertragenden Körperschaft zur Erstellung und Abgabe einer steuerlichen Schlussbilanz bezieht sich auf 
das übertragene Vermögen; d. h. bei Abspaltung eines Teilbetriebs ist eine steuerliche Schlussbilanz auf den steuerlichen Über-
tragungsstichtag isoliert nur für den abgespaltenen Teilbetrieb zu erstellen. Rn. 11.02 – 11.04 gelten entsprechend. 


Für das Wahlrecht auf Ansatz der Buch- oder Zwischenwerte gelten Rn. 11.05 – 11.12 entsprechend. 


 


IIa. Übernahmeergebnis 


Ein Übernahmeergebnis i. S. d. § 12 Absatz 2 Satz 1 i. V. m. § 15 Absatz 1 Satz 1 UmwStG ist nicht nur im Fall der Aufwärtsab-
spaltung, sondern auch in den Fällen der Abwärts- und Seitwärtsspaltung zu ermitteln, in denen die übernehmende Körperschaft 
zuvor nicht an der übertragenden Körperschaft beteiligt war. Dementsprechend sind Kosten für den Vermögensübergang auch in 
jenen Fällen nicht als Betriebsausgaben abziehbar (vgl. BFH vom 9.1.2013, I R 24/12, BStBl 2018 II S. 509). 


 


III. Zur Anwendung des § 15 Absatz 2 UmwStG 


Zur Verhinderung von Missbräuchen enthalten die steuerlichen Spaltungsregelungen über die handelsrechtlichen Regelungen 
des UmwG hinaus weitere Voraussetzungen. 


 


1. Erwerb und Aufstockung i. S. d. § 15 Absatz 2 Satz 1 UmwStG 


Eine steuerneutrale Spaltung ist nach § 15 Absatz 2 Satz 1 UmwStG ausgeschlossen, wenn der als Teilbetrieb geltende Mitun-
ternehmeranteil oder die 100 %-Beteiligung an einer Kapitalgesellschaft innerhalb von drei Jahren vor dem steuerlichen Übertra-
gungsstichtag durch Übertragung von Wirtschaftsgütern, die kein Teilbetrieb sind, erworben oder aufgestockt worden sind. Hier-
durch wird die Umgehung der Teilbetriebsvoraussetzung des § 15 Absatz 1 Satz 2 UmwStG verhindert. Eine Aufstockung in 
diesem Sinne liegt bei Wirtschaftsgütern, die stille Reserven enthalten, regelmäßig nur vor, wenn die in den übergegangenen 
Wirtschaftsgütern ruhenden stillen Reserven nicht oder nicht in vollem Umfang aufgedeckt wurden. 


§ 15 Absatz 2 Satz 1 UmwStG gilt im Fall der Abspaltung sowohl für das abgespaltene Vermögen als auch für den zurückblei-
benden Teil des Vermögens. Das bedeutet, dass § 11 Absatz 2 UmwStG auch nicht anzuwenden ist, wenn ein bei der übertra-
genden Körperschaft zurückbleibender Mitunternehmeranteil oder eine zurückbleibende 100 %-Beteiligung i. S. d. § 15 Absatz 2 
Satz 1 UmwStG innerhalb eines Zeitraums von drei Jahren vor dem steuerlichen Übertragungsstichtag durch Übertragung von 
Wirtschaftsgütern, die kein Teilbetrieb sind, erworben oder aufgestockt worden ist. 


Bei Mitunternehmeranteilen ist im Ergebnis jede Einlage und Überführung von Wirtschaftsgütern, die stille Reserven enthalten, in 
das Gesamthands- oder Sonderbetriebsvermögen innerhalb von drei Jahren vor dem steuerlichen Übertragungsstichtag schäd-
lich, da sie zu einer Aufstockung der Beteiligung führt. 


§ 15 Absatz 2 Satz 1 UmwStG ist nicht anzuwenden, wenn die Aufstockung der Beteiligung nicht durch die übertragende Kapi-
talgesellschaft erfolgt. 


Beispiel: 


15.08 


15.09 


15.10 


15.11 


15.12 


15.13 


15.14 


15.14a 


15.15 


15.16 


15.17 


15.18 


15.19 
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Eine GmbH 1 ist zu 60 % an der GmbH 2 beteiligt. Weitere 40 % der Anteile an der GmbH 2 werden von einem Anteilseigner 
der GmbH 1 nach § 21 UmwStG zum Buchwert in die GmbH 1 eingebracht. Danach ist die GmbH 1 zu 100 % an der GmbH 2 
beteiligt. Die 100 %-Beteiligung stellt einen Teilbetrieb i. S. d. § 15 Absatz 1 Satz 2 UmwStG dar. 


Lösung: 


Der Vorgang ist nicht schädlich i. S. d. § 15 Absatz 2 Satz 1 UmwStG, da die Aufstockung nicht auf einer Zuführung eines 
Wirtschaftsguts durch die GmbH 1 an die GmbH 2, sondern auf der Zuführung durch einen Dritten (dem Anteilseigner der GmbH 
1) beruht. 


Bei Mitunternehmeranteilen und bei Anteilen an Kapitalgesellschaften sind der unentgeltliche Erwerb (z. B. Erbfall) und der ge-
winnrealisierende entgeltliche Erwerb unschädlich. Gleiches gilt für den unentgeltlichen und den gewinnrealisierenden entgeltli-
chen Hinzuerwerb. 


Beispiel: 


Die GmbH 1 ist zu 90 % an der GmbH 2 beteiligt. Sie kauft von einem Dritten weitere 10 % der Anteile und ist damit zu 100 % 
an der GmbH 2 beteiligt. 


Lösung: 


Der Zukauf ist unschädlich. 


§ 15 Absatz 2 UmwStG schließt bei Vorliegen der dort genannten Voraussetzungen eine steuerneutrale Spaltung nach § 11 Ab-
satz 2 UmwStG aus. Diese Rechtsfolge trifft im Fall der Abspaltung nur den abgespaltenen Teil des Betriebsvermögens. Die 
stillen Reserven in dem bei der übertragenden Körperschaft verbleibenden Betriebsvermögen werden nicht aufgedeckt. Die An-
wendung der übrigen Vorschriften des UmwStG (insbesondere der §§ 2, 12 und 13 UmwStG) bleibt hiervon unberührt. 


 


2. Veräußerung und Vorbereitung der Veräußerung (§ 15 Absatz 2 Satz 2 bis 4 UmwStG) 


a) Veräußerung i. S. d. § 15 Absatz 2 Satz 2 bis 4 UmwStG 


Die Spaltung eines Rechtsträgers soll die Fortsetzung des bisherigen unternehmerischen Engagements in anderer Rechtsform 
ermöglichen. Die Steuerneutralität wird nicht gewährt, wenn durch die Spaltung die Veräußerung an außenstehende Personen 
vollzogen wird oder wenn die Voraussetzungen für eine Veräußerung geschaffen werden (§ 15 Absatz 2 Satz 2 bis 4 UmwStG). 


Eine unentgeltliche Anteilsübertragung (Erbfolge, Erbauseinandersetzung) ist keine schädliche Veräußerung i. S. d. § 15 Ab-
satz 2 Satz 2 bis 4 UmwStG. Dies gilt nicht für Erbauseinandersetzungen mit Ausgleichszahlungen. 


Eine schädliche Veräußerung i. S. d. § 15 Absatz 2 Satz 3 und 4 UmwStG ist jede Übertragung gegen Entgelt. Hierzu gehören 
insbesondere auch Umwandlungen und Einbringungen; z. B. Verschmelzung, Auf- oder Abspaltung, Formwechsel (vgl. 
Rn. 00.02). Dies betrifft sowohl die Umwandlung der unmittelbar an der Umwandlung beteiligten Rechtsträger (übertragender, 
übernehmender Rechtsträger) als auch die Umwandlung des Gesellschafters (Umwandlung der Muttergesellschaft nach Spaltung 
der Tochtergesellschaft). Die tatsächliche Veräußerung der Muttergesellschaft ist dagegen unschädlich. 


Eine Kapitalerhöhung innerhalb von fünf Jahren nach der Spaltung ist schädlich, wenn der Vorgang wirtschaftlich als Veräußerung 
von Anteilen durch die Gesellschafter zu werten ist. Die Aufnahme neuer Gesellschafter gegen angemessenes Aufgeld ist wirt-
schaftlich nicht als Veräußerung von Anteilen durch die Anteilseigner anzusehen, wenn die der Kapitalgesellschaft zugeführten 
Mittel nicht innerhalb der Fünfjahresfrist an die bisherigen Anteilseigner ausgekehrt werden. 


Die Umstrukturierung innerhalb verbundener Unternehmen i. S. d. § 271 Absatz 2 HGB und juristischer Personen des öffentlichen 
Rechts einschließlich ihrer Betriebe gewerblicher Art stellt ebenso wie eine Anteilsveräußerung innerhalb des bisherigen Gesell-
schafterkreises nur dann keine schädliche Veräußerung i. S. d. § 15 Absatz 2 Satz 3 und 4 UmwStG dar, wenn im Anschluss an 
diesen Vorgang keine unmittelbare oder mittelbare Veräußerung an eine außenstehende Person stattfindet. 


Für die Beantwortung der Frage, ob eine Anteilsveräußerung an außenstehende Personen vollzogen wird, ist auf den Gesell-
schafterbestand zum steuerlichen Übertragungsstichtag abzustellen; dabei sind Veränderungen des Gesellschafterbestands im 
Rückwirkungszeitraum nicht zurückzubeziehen. 


 


b) Veräußerungssperre des § 15 Absatz 2 Satz 4 UmwStG 


§ 11 Absatz 2 UmwStG ist nach § 15 Absatz 2 Satz 4 UmwStG nicht anzuwenden, wenn innerhalb von fünf Jahren nach dem 
steuerlichen Übertragungsstichtag Anteile an einer an der Spaltung beteiligten Körperschaft, die mehr als 20 % der vor Wirksam-
werden der Spaltung an der Körperschaft bestehenden Anteile ausmachen, veräußert werden (unwiderlegliche gesetzliche Ver-
mutung). § 15 Absatz 2 Satz 4 UmwStG erfasst im Fall der Abspaltung sowohl die Veräußerung der Anteile an der übertragenden 
als auch die an der übernehmenden Körperschaft (BFH vom 3.8.2005, I R 62/04, BStBl 2006 II S. 391). 


Die Rechtsfolgen des § 15 Absatz 2 Satz 2 bis 4 UmwStG knüpfen an die Veräußerung der Anteile durch die Gesellschafter und 
nicht an die Veräußerung von Betriebsvermögen durch eine der an der Spaltung beteiligten Körperschaften an. 


Die Quote von 20 % bezieht sich auf die Anteile an der übertragenden Körperschaft vor der Spaltung. Die Quote ist entsprechend 
dem Verhältnis der übergehenden Vermögensteile zu dem bei der übertragenden Körperschaft vor der Spaltung vorhandenen 
Vermögen aufzuteilen, wie es in der Regel im Umtauschverhältnis der Anteile im Spaltungs- und Übernahmevertrag oder im 
Spaltungsplan (§ 126 Absatz 1 Nummer 3, § 136 UmwG) zum Ausdruck kommt. Auf die absolute Höhe des Nennkapitals der an 
der Spaltung beteiligten alten und neuen Gesellschafter sowie auf die Wertentwicklung der Beteiligungen kommt es nicht an. 


Die nachfolgende Tabelle zeigt für ausgewählte Aufteilungsverhältnisse bei Spaltungen zur Neugründung die Quote der Anteile 
an den aus der Spaltung hervorgegangenen GmbH A und GmbH B, die – alternativ – höchstens veräußert werden dürfen, ohne 
die Buchwertfortführung bzw. den Zwischenwertansatz bei der Spaltung zu gefährden: 


 


GmbH A       


Anteil des übergegangenen 
Vermögens in % 1 10 20 30 40 50 


zulässige Quote in % 100 100 100 66,6 50 40 


 
GmbH B 


      


Anteil des übergegangenen 
Vermögens in % 99 90 80 70 60 50 


zulässige Quote in % 20,2 22,2 25 28,6 33,3 40 


15.20 


15.21 


15.22 


15.23 


15.24 


15.25 


15.26 


15.27 


15.28 


15.29 


15.30 
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Bei Veräußerung von Anteilen 
an der Gesellschaft A in Höhe 
der zulässigen Quote verblei-
ben für die Gesellschafter der 
Gesellschaft B 19,2 11,1 0 0 0 0 


 


Soweit durch einen oder mehrere Gesellschafter zusammen die 20 %-Quote ausgeschöpft wurde, sind weitere Anteilsveräuße-
rungen durch andere Gesellschafter steuerschädlich. Die Rechtsfolgen einer schädlichen Veräußerung treffen steuerrechtlich 
immer die übertragende Körperschaft und damit mittelbar auch die übrigen Gesellschafter. 


Nach Ablauf der fünfjährigen Veräußerungssperre können die Anteile an den an der Spaltung beteiligten Körperschaften veräu-
ßert werden, ohne die Steuerneutralität der vorangegangenen Spaltung zu gefährden. 


 


c) Rechtsfolgen einer steuerschädlichen Anteilsveräußerung 


Werden innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag Anteile an einer an der Spaltung beteiligten Kör-
perschaft in steuerschädlichem Umfang veräußert, führt dies dazu, dass das gesamte auf den bzw. die übernehmenden Rechts-
träger übergegangene Vermögen mit dem gemeinen Wert anzusetzen ist. Die Anwendung der übrigen Vorschriften des UmwStG 
(insbesondere der §§ 2, 12 und 13 UmwStG) bleibt hiervon unberührt. 


Entfallen infolge der Anteilsveräußerung innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag die Vorausset-
zungen des § 15 UmwStG, sind die Körperschaftsteuerbescheide des Veranlagungszeitraums gem. § 175 Absatz 1 Satz 1 Num-
mer 2 AO zu ändern, in dem der Spaltungsvorgang steuerlich erfasst wurde (rückwirkendes Ereignis). 


Die Festsetzungsverjährungsfrist beginnt gem. § 175 Absatz 1 Satz 2 AO mit dem Ablauf des Kalenderjahrs, in dem die schädli-
che Veräußerung erfolgt. Wird der Tatbestand des § 15 Absatz 2 Satz 4 UmwStG durch mehrere zeitlich hintereinander liegende 
Veräußerungen verwirklicht, beginnt die Verjährung mit dem Ende des Kalenderjahrs, in dem die Veräußerung erfolgt, die letztlich 
die Rechtsfolge des § 15 Absatz 2 Satz 4 UmwStG auslöst. 


 


3. Trennung von Gesellschafterstämmen (§ 15 Absatz 2 Satz 5 UmwStG) 


a) Begriff der Trennung von Gesellschafterstämmen 


Bei der Trennung von Gesellschafterstämmen setzt die Anwendung des § 11 Absatz 2 UmwStG voraus, dass die Beteiligungen 
an der übertragenden Körperschaft mindestens fünf Jahre bestanden haben (§ 15 Absatz 2 Satz 5 UmwStG). Änderungen in der 
Beteiligungshöhe innerhalb der Fünfjahresfrist bei Fortdauer der Beteiligung dem Grunde nach sind unschädlich. 


Eine Trennung von Gesellschafterstämmen liegt vor, wenn im Fall der Aufspaltung an den übernehmenden Körperschaften und 
im Fall der Abspaltung an der übernehmenden und an der übertragenden Körperschaft nicht mehr alle Anteilsinhaber der über-
tragenden Körperschaft beteiligt sind. 


 


b) Vorbesitzzeit 


Hat die übertragende Körperschaft noch keine fünf Jahre bestanden, ist grundsätzlich eine steuerneutrale Trennung von Gesell-
schafterstämmen im Wege der Spaltung nicht möglich. 


Auch innerhalb verbundener Unternehmen i. S. d. § 271 Absatz 2 HGB und juristischer Personen des öffentlichen Rechts ein-
schließlich ihrer Betriebe gewerblicher Art findet eine Anrechnung eines Vorbesitzes eines anderen verbundenen Unternehmens 
auf die fünfjährige Vorbesitzzeit i. S. d. § 15 Absatz 2 Satz 5 UmwStG nicht statt. 


Zeiten, in der eine aus einer Umwandlung hervorgegangene Kapitalgesellschaft als Personengesellschaft mit den gleichen Ge-
sellschafterstämmen bestanden hat, werden auf die Vorbesitzzeit i. S. d. § 15 Absatz 2 Satz 5 UmwStG angerechnet. 


 


IV. Kürzung verrechenbarer Verluste, verbleibender Verlustvorträge, nicht ausgeglichener negativer Einkünfte, eines 
Zinsvortrags und eines EBITDA-Vortrags (§ 15 Absatz 3 UmwStG) 


In Abspaltungsfällen verringern sich bei der übertragenden Körperschaft verrechenbare Verluste, ein verbleibender Verlustvor-
trag, nicht ausgeglichene negative Einkünfte, ein Zinsvortrag sowie ein EBITDA-Vortrag. Nach § 15 Absatz 3 UmwStG erfolgt die 
Kürzung in dem Verhältnis, in dem bei Zugrundelegung des gemeinen Werts das Vermögen auf eine andere Körperschaft über-
geht. In der Regel entspricht das Verhältnis der gemeinen Werte dem Spaltungsschlüssel. 


Erfolgt die Abspaltung auf einen unterjährigen steuerlichen Übertragungsstichtag, umfasst die Verringerung nach § 15 Absatz 3 
Satz 1 UmwStG auch einen auf die Zeit bis zum steuerlichen Übertragungsstichtag entfallenden laufenden Verlust; für die Ermitt-
lung gelten die Grundsätze in dem BMF-Schreiben vom 28.11.2017, BStBl I S. 1645, Rn. 33 ff., entsprechend. 


 


V. Aufteilung der Buchwerte der Anteile gem. § 13 UmwStG in den Fällen der Spaltung 


Im Fall der Aufspaltung einer Körperschaft können die Anteilseigner der übertragenden Körperschaft Anteile an mehreren über-
nehmenden Körperschaften, im Fall der Abspaltung neben Anteilen an der übertragenden auch Anteile an der übernehmenden 
Körperschaft erhalten. 


Die Anwendung des § 15 Absatz 1 i. V. m. § 13 Absatz 1 und 2 UmwStG erfordert eine Aufteilung der Anschaffungskosten bzw. 
des Buchwerts der Anteile an der übertragenden Körperschaft. Der Aufteilung kann grundsätzlich das Umtauschverhältnis der 
Anteile im Spaltungs- oder Übernahmevertrag oder im Spaltungsplan zugrunde gelegt werden. Ist dies nicht möglich, ist die 
Aufteilung nach dem Verhältnis der gemeinen Werte der übergehenden Vermögensteile zu dem vor der Spaltung vorhandenen 
Vermögen vorzunehmen. Auch nach der Abspaltung eines Teilbetriebs auf die Muttergesellschaft ist der bisherige Buchwert der 
Beteiligung an der Tochtergesellschaft im Verhältnis des gemeinen Werts des übergegangenen Vermögens zum gesamten Ver-
mögen der Tochtergesellschaft aufzuteilen. 


Beispiel: 


Die AB-GmbH, an der A und B seit mehr als fünf Jahren als Gründungsgesellschafter zu je 50 % beteiligt sind (Anschaffungs-
kosten der Beteiligung = jeweils 300.000 €), verfügt über zwei Teilbetriebe, wobei der gemeine Wert des Teilbetriebs I = 
2.000.000 € und der gemeine Wert des Teilbetriebs II = 1.000.000 € beträgt. Es erfolgt eine Abspaltung in der Weise, dass der 
Teilbetrieb I bei der AB-GmbH zurückbleibt und der Teilbetrieb II auf die neu gegründete B-GmbH übergeht. B wird Alleingesell-
schafter der B-GmbH. An der AB-GmbH wird A mit 75 % und B mit 25 % beteiligt. 


Lösung: 


15.31 


15.32 


15.33 


15.34 


15.35 


15.36 


15.37 


15.38 


15.39 


15.40 


15.41 


15.42 


15.43 
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A hält nach der Spaltung unverändert AB-Anteile mit Anschaffungskosten von 300.000 € (Spaltung zu Null – zur Zulässigkeit 
vgl. Rn. 01.15). Bei B teilen sich die bisherigen Anschaffungskosten im Verhältnis der auf seine Beteiligung entfallenden gemei-
nen Werte mit 100.000 € auf die AB-Anteile und mit 200.000 € auf die B-Anteile auf. 


 


VI. Umwandlungen mit Wertverschiebungen zwischen den Anteilseignern 


Werden bei einer Auf- oder Abspaltung den Anteilseignern des übertragenden Rechtsträgers oder diesen nahe stehenden Per-
sonen Anteile an dem übernehmenden Rechtsträger nicht mit dem ihrer Beteiligung an dem übertragenden Rechtsträger entspre-
chenden Wert zugeteilt, handelt es sich dabei grundsätzlich um eine Vorteilszuwendung zwischen den Anteilseignern. In dem 
einem Anteilseigner gewährten Mehrwert der Anteile ist keine Gegenleistung i. S. d. § 11 Absatz 2 Satz 1 Nummer 3 UmwStG zu 
sehen. Auch führt eine solche Quoten- und/oder Wertverschiebung nicht zur Anwendung des § 15 Absatz 2 Satz 2 bis 4 UmwStG, 
es sei denn, die Beteiligungsquoten verschieben sich zugunsten außenstehender Personen. Zu den steuerlichen Folgen einer 
Auf- oder Abspaltung mit Wertverschiebung vgl. auch Rn. 13.03. 


Beispiel: 


An der AB-GmbH (Teilbetrieb I: gemeiner Wert 100.000 €, Teilbetrieb II: gemeiner Wert: 300.000 €) sind A zu 40 % (AK: 40.000 
€) und B zu 60 % (AK: 70.000 €) beteiligt. An der AC-GmbH (gemeiner Wert: 600.000 €) sind A zu 25 % (Nennwert=AK: 10.000 
€) und C zu 75 % (Nennwert=AK: 30.000 €) beteiligt. Die Anteile befinden sich jeweils im Privatvermögen (§ 17 EStG). Die AB-
GmbH spaltet den Teilbetrieb II auf die AC-GmbH ab. A und B erhalten dafür neue Anteile an der AC-GmbH im Nennwert von 
8.000 € (A) bzw. 12.000 € (B). 


Lösung: 


Es handelt sich um eine verhältniswahrende Abspaltung ohne Wertverschiebung, da A und B Anteile am übernehmenden 
Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (vgl. BFH vom 28.5.2020, IV R 17/17, 
BStBl 2023 II S. 607; hier: 40%/60%) und zudem der Wert der Beteiligungen nach der Abspaltung dem vor der Abspaltung 
entspricht (A: 310.000 €, B: 240.000 €, C: 450.000 €). § 13 UmwStG findet Anwendung. 


Abwandlung 1: 


Wie Beispiel, allerdings erhalten A und B (Eltern des C) lediglich neue Anteile an der AC-GmbH im Nennwert von 4.000 € (A) 
bzw. 6.000 € (B). 


Lösung: 


Es handelt sich um eine verhältniswahrende Abspaltung mit Wertverschiebung, da A und B zwar Anteile am übernehmenden 
Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten, jedoch der Wert der Beteiligungen nach 
der Abspaltung (A: 292.000 €, B: 168.000 €, C: 540.000 €) nicht dem vor der Abspaltung (A: 310.000 €, B: 240.000 €, C: 450.000 
€) entspricht. Unter den weiteren Voraussetzungen des § 13 Absatz 2 UmwStG können die Buchwerte gleichwohl fortgeführt 
werden (zur Aufteilung vgl. Rn. 15.43). In diesem Fall ist die Abspaltung (auch) für A und B ertragsteuerneutral. Zu prüfen ist, 
ob die Wertverschiebung zwischen den Anteilseignern eine freigebige Zuwendung i. S. d. § 7 Absatz 1 Nummer 1 ErbStG 
darstellt oder einen der Tatbestände des § 7 Absatz 8 ErbStG erfüllt (vgl. auch R E 7.5 ErbStR 2019). 


Abwandlung 2: 


Wie Abwandlung 1, allerdings erhalten A und B neue Anteile an der AC-GmbH im Nennwert von jeweils 5.000 €. 


Lösung: 


Es handelt sich um eine nichtverhältniswahrende Abspaltung mit Wertverschiebung, da A und B nicht Anteile am übernehmen-
den Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (50%/50% statt 40%/60%) und zu-
dem der Wert der Beteiligungen nach der Abspaltung (A: 310.000, B: 150.000, C: 540.000) bei B und C nicht dem vor der 
Abspaltung (A: 310.000 €, B: 240.000 €, C: 450.000 €) entspricht. § 13 UmwStG findet Anwendung.  


Zu prüfen ist, ob i. H. der Wertverschiebung ein schenkungsteuerlich relevanter Vorgang i. S. d. § 7 Absatz 1 Nummer 1 bzw. § 
7 Absatz 8 ErbStG vorliegt. 


Gehören die Anteile am übertragenden Rechtsträger zu einem Betriebsvermögen, ist im Fall einer Wertverschiebung (Abwand-
lung 1 und 2) zu prüfen, ob durch die Wertverschiebung die Voraussetzungen für eine Entnahme (oder, falls es sich beim Gesell-
schafter um eine Körperschaft handelt, für eine verdeckte Gewinnausschüttung) erfüllt sind (vgl. BFH vom 28.5.2020, IV R 17/17, 
BStBl 2023 II S. 607).  


Abwandlung 3: 


An der AB-GmbH (Teilbetrieb I: gemeiner Wert 100.000 €, Teilbetrieb II: gemeiner Wert: 300.000 €) sind A zu 40 % (AK: 40.000 
€) und B zu 60 % (AK: 60.000 €) beteiligt. Die AB-GmbH spaltet den Teilbetrieb II auf die A-GmbH ab (Anteilseigner A, AK = 
Nennwert 100.000 €, gemeiner Wert 200.000 €). A und B erhalten dafür neue Anteile an der A-GmbH im Nennwert von 28.000 € 
(A) bzw. 72.000 € (B). 


Lösung: 


Es handelt sich um eine nichtverhältniswahrende Abspaltung ohne Wertverschiebung, da A und B zwar nicht Anteile am über-
nehmenden Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (28% / 72% statt 40% / 60%). 
Allerdings entspricht der Wert der Beteiligungen nach der Abspaltung (A: 360.000 € [40% * 100.000 € + 64% * 500.000 €], B: 
240.000 € [60% * 100.000 € + 36% * 500.000 €]) dem vor der Abspaltung (A: 40% * 400.000 € + 200.000 €; B: 60% * 400.000 
€). § 13 UmwStG findet Anwendung, ein schenkungsteuerlich relevanter Vorgang liegt nicht vor (vgl. hierzu auch Rn. 15.43). 


 


B. Auf- oder Abspaltung auf eine Personengesellschaft (§ 16 UmwStG) 


I. Entsprechende Anwendung des § 15 UmwStG 


Für die Auf- und Abspaltung von Vermögen auf eine Personengesellschaft gilt § 15 UmwStG entsprechend. Die §§ 11 bis 13 
UmwStG sind jedoch wegen des Vorrangs des Verweises auf die §§ 3 bis 8 und 10 UmwStG in § 16 Satz 1 UmwStG in diesen 
Fällen grundsätzlich nicht anzuwenden.  


 


II. Anwendbarkeit des § 3 Absatz 2 UmwStG 


§ 3 Absatz 2 UmwStG ist bei der Übertragung auf eine Personengesellschaft entsprechend anzuwenden, 


–  wenn jeweils ein Teilbetrieb übergeht, 


– wenn im Fall der Abspaltung das der übertragenden Körperschaft verbleibende Vermögen ebenfalls zu einem Teilbetrieb 
gehört (§ 15 Absatz 1 Satz 2 UmwStG) und 


– soweit die Missbrauchsregeln des § 15 Absatz 2 UmwStG beachtet werden; dabei ist § 15 Absatz 2 Satz 2 bis 4 UmwStG 
auch auf die nach der Auf- bzw. Abspaltung entstehenden Anteile an der Personengesellschaft anzuwenden. 


15.44 


16.01 


16.02 
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Zum Begriff des Teilbetriebs vgl. Rn. 15.02 ff. 


 


III. Verrechenbare Verluste, verbleibende Verlustvorträge, nicht ausgeglichene negative Einkünfte, Zinsvorträge und 
EBITDA-Vorträge 


Im Fall der Abspaltung vermindern sich die in § 15 Absatz 3 UmwStG genannten Beträge bei der übertragenden Körperschaft. 
Bei einer Aufspaltung gehen diese Beträge unter. 


 


IV. Investitionsabzugsbetrag nach § 7g EStG 


Im Fall der Auf- bzw. Abspaltung wird ein Investitionsabzugsbetrag von dem übernehmenden Rechtsträger fortgeführt, soweit auf 
diesen ein Teilbetrieb übergeht und der Investitionsabzugsbetrag für Wirtschaftsgüter beansprucht wurde, die im Fall ihrer späte-
ren Anschaffung oder Herstellung dem übergehenden Teilbetrieb zuzurechnen wären. Auf Rn 30 und 31 des BMF-Schreibens 
vom 15.6.2022 BStBl I S. 945 wird hingewiesen. 


 


Fünfter Teil. Gewerbesteuer 


A. Gewerbesteuer bei Vermögensübergang auf eine Personengesellschaft oder auf eine natürliche Person sowie bei 
Formwechsel in eine Personengesellschaft (§ 18 UmwStG) 


I. Geltung der §§ 3 bis 9 und 16 UmwStG für die Ermittlung des Gewerbeertrags (§ 18 Absatz 1 UmwStG) 


Die §§ 3 bis 9 und 16 UmwStG gelten auch für die Ermittlung des Gewerbeertrags und betreffen sowohl die Ermittlung des Ge-
werbeertrags des übertragenden als auch des übernehmenden Rechtsträgers. Die gewerbesteuerliche Erfassung der stillen Re-
serven (z. B. bei Vermögensübergang von einer GmbH in das Betriebsvermögen eines Freiberuflers i. S. d. § 18 EStG) ist für die 
Ausübung der Wahlrechte unbeachtlich (vgl. Rn. 03.17). 


Der Übergang von Fehlbeträgen des laufenden Erhebungszeitraums sowie von vortragsfähigen Fehlbeträgen i. S. d. § 10a Ge-
wStG der übertragenden Körperschaft auf den übernehmenden Rechtsträger ist ausgeschlossen (§ 4 Absatz 2 Satz 1, § 18 Ab-
satz 1 Satz 2 UmwStG). Die Beschränkung der Verlustnutzung nach § 2 Absatz 4 und 5 UmwStG ist zu beachten. 


 


II. Übernahmegewinn oder -verlust sowie Bezüge i. S. d. § 7 UmwStG (§ 18 Absatz 2 UmwStG) 


Ein Übernahmegewinn oder -verlust ist bei der Gewerbesteuer nicht zu berücksichtigen (§ 18 Absatz 2 Satz 1 UmwStG). Dies gilt 
nicht für einen Beteiligungskorrekturgewinn sowie einen Übernahmefolgegewinn oder -verlust. 


Bezüge i. S. d. § 7 UmwStG aus Anteilen i. S. d. § 5 Absatz 2 UmwStG sind bei der Gewerbesteuer nicht zu erfassen (§ 18 
Absatz 2 Satz 2 UmwStG). Für die Prüfung der Voraussetzungen des § 9 Nummer 2a oder 7 GewStG sind die Verhältnisse zu 
Beginn des Erhebungszeitraums beim übernehmenden Rechtsträger maßgebend. Das gilt auch dann, wenn die Voraussetzungen 
beim Anteilseigner des übertragenden Rechtsträgers erfüllt worden sind. 


 


III. Missbrauchstatbestand des § 18 Absatz 3 UmwStG 


Nach § 18 Absatz 3 UmwStG unterliegt ein Gewinn aus der Auflösung oder Veräußerung des Betriebs der Personengesellschaft 
der Gewerbesteuer, wenn innerhalb von fünf Jahren nach der Umwandlung eine Betriebsaufgabe oder Veräußerung erfolgt. Das 
gilt entsprechend, soweit ein Teilbetrieb (vgl. hierzu Rn. 15.02 f.) oder ein Anteil an der Personengesellschaft aufgegeben oder 
veräußert wird (§ 18 Absatz 3 Satz 2 UmwStG). § 18 Absatz 3 UmwStG gilt nicht für den Übergang des Betriebsvermögens auf 
einen Rechtsträger ohne Betriebsvermögen (vgl. § 8 UmwStG sowie Rn. 03.16). Die Fünfjahresfrist beginnt mit Ablauf des steu-
erlichen Übertragungsstichtags (vgl. BFH Urteil vom 26.4.2012, IV R 24/09, BStBl II S. 703). 


 


1. Begriff der Veräußerung und Aufgabe 


Das Vorliegen einer Aufgabe oder Veräußerung des Betriebs, Teilbetriebs oder Mitunternehmeranteils ist nach allgemeinen 
Grundsätzen zu beurteilen. Daher erfasst § 18 Absatz 3 UmwStG auch die Veräußerung gegen wiederkehrende Bezüge (BFH 
vom 17.7.2013, X R 40/10, BStBl II S. 883). Das Wahlrecht nach R 16 Absatz 11 EStR besteht für Zwecke des § 18 UmwStG 
nicht. § 18 Absatz 3 Satz 2 UmwStG erfasst auch die Veräußerung des Teils eines Mitunternehmeranteils. 


Eine Veräußerung des auf den übernehmenden Rechtsträger übergegangenen Betriebs, Teilbetriebs oder Mitunternehmeranteils 
liegt z. B. auch dann vor, wenn der übergegangene Betrieb in eine Kapital- oder Personengesellschaft gegen Gewährung von 
Gesellschaftsrechten eingebracht wird (vgl. Rn. 00.02). 


Wird der Betrieb, Teilbetrieb oder Mitunternehmeranteil nach §§ 20, 24 UmwStG zum Buch- oder Zwischenwert eingebracht, tritt 
die übernehmende Gesellschaft in die Rechtsstellung des übertragenden Rechtsträgers ein und ist daher für den Rest der Fünf-
jahresfrist der Vorschrift des § 18 Absatz 3 UmwStG unterworfen (vgl. § 23 Absatz 1, § 24 Absatz 4 UmwStG und BFH-Urteil vom 
28.4.2016, IV R 6/13, BStBl II S. 725). Kommt es bei Einbringung zum Zwischenwert zu einem Übertragungsgewinn, unterliegt 
dieser Gewinn ungeachtet des Eintritts in die steuerliche Rechtsstellung insoweit der Anwendung des § 18 Absatz 3 UmwStG. 


Wird der Betrieb, Teilbetrieb oder Mitunternehmeranteil nach §§ 20, 24 UmwStG zum gemeinen Wert eingebracht, findet § 18 
Absatz 3 UmwStG auf einen Übertragungsgewinn Anwendung. Anders als in den Fällen der Einbringung im Wege der Einzel-
rechtsnachfolge (vgl. § 23 Absatz 4 erster Halbsatz UmwStG) wird die Fünfjahresfrist in den Fällen der Gesamtrechtsnachfolge 
auch bei Einbringung zum gemeinen Wert vom übernehmenden Rechtsträger fortgeführt (§ 23 Absatz 4 zweiter Halbsatz Um-
wStG). 


Soweit der im Wege der Umwandlung übergegangene Betrieb, Teilbetrieb oder Mitunternehmeranteil innerhalb der Fünfjahresfrist 
unentgeltlich übertragen wird, ist der Rechtsnachfolger für den Rest der Fünfjahresfrist der Vorschrift des § 18 Absatz 3 UmwStG 
unterworfen; werden die stillen Reserven ganz oder teilweise aufgedeckt, ist § 18 Absatz 3 UmwStG anzuwenden. Die Fünfjah-
resfrist läuft beim Rechtsnachfolger weiter, soweit die stillen Reserven nicht oder nicht vollständig aufgedeckt wurden (vgl. BFH-
Urteil vom 28.4.2016, IV R 6/13, BStBl II S. 725). Findet auf die unentgeltliche Übertragung § 6 Absatz 3 EStG keine Anwendung 
(z. B. bei verdeckter Einlage in eine Kapitalgesellschaft), liegt eine Betriebsaufgabe vor. 


Eine Veräußerung innerhalb von fünf Jahren nach dem Vermögensübergang (oder der Umwandlung) im Sinne des § 18 Absatz 
3 Satz 1 UmwStG liegt auch dann vor, wenn ein Verschmelzungsvertrag und ein Vertrag über die Veräußerung eines Anteils an 
der übernehmenden Personengesellschaft den Zeitpunkt des Vermögensübergangs (bzw. der Umwandlung) und der Veräuße-
rung einheitlich bestimmen (BFH vom 26.4.2012, IV R 24/09, BStBl II S. 703). 


 


2. Aufgabe- oder Veräußerungsgewinn 
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§ 18 Absatz 3 UmwStG erfasst sämtliche stillen Reserven des im Zeitpunkt der Aufgabe oder Veräußerung vorhandenen Be-
triebsvermögens (BFH vom 28.4.2016, IV R 6/13, BStBl II S. 725). Der „Nachversteuerung“ unterliegen danach auch neu gebildete 
stille Reserven. Unterliegt ein Gewinn sowohl nach § 7 Satz 1 oder 2 GewStG als auch nach § 18 Absatz 3 UmwStG der Gewer-
besteuer, ist § 18 Absatz 3 UmwStG vorrangig anzuwenden. Der nach Umwandlung einer Kapital- in eine Personengesellschaft 
gem. § 18 Absatz 3 Satz 2 UmwStG i. V. m. § 7 Satz 1 GewStG in den Gewerbeertrag einzubeziehende Gewinn aus der Veräu-
ßerung eines Anteils an der Personengesellschaft ist auch dann nicht um den Freibetrag nach § 16 Absatz 4 Satz 1 EStG zu 
kürzen, wenn in der Person des veräußernden Mitunternehmers die persönlichen Voraussetzungen des § 16 Absatz 4 EStG 
vorliegen (BFH vom 26.3.2015, IV R 3/12, BStBl 2016 II S. 553). 


Ein Aufgabe- oder Veräußerungsverlust ist gewerbesteuerlich nicht zu berücksichtigen. 


 


3. Übergang auf Rechtsträger, der nicht gewerbesteuerpflichtig ist 


§ 18 Absatz 3 UmwStG gilt bei der Umwandlung einer Körperschaft für die übernehmende Personengesellschaft oder die über-
nehmende natürliche Person. Die Gewerbesteuer ist auch festzusetzen, wenn der übernehmende Rechtsträger nicht gewerbe-
steuerpflichtig ist. § 18 Absatz 3 UmwStG ist ein Sondertatbestand der Gewerbesteuerpflicht. 


Bei der Umwandlung einer Organgesellschaft in eine Personengesellschaft können Veräußerungs- und Aufgabegewinne der 
Steuerermäßigung nach § 35 EStG unterliegen, wenn ein von der Organgesellschaft erzielter und dem Organträger zuzurech-
nender Veräußerungsgewinn zu einer Anwendung von § 35 EStG geführt hätte (vgl. BFH-Urteil vom 28.5.2015, IV R 27/12, BStBl 
II S. 837 und BMF-Schreiben vom 3.11.2016, BStBl I S. 1187). 


 


B. Gewerbesteuer bei Vermögensübergang auf eine andere Körperschaft (§ 19 UmwStG) 


Die §§ 11 bis 15 UmwStG gelten auch für die Ermittlung des Gewerbeertrags und betreffen sowohl die Ermittlung des Gewer-
beertrags des übertragenden als auch des übernehmenden Rechtsträgers sowie der Anteilseigner des übertragenden Rechtsträ-
gers. Die gewerbesteuerliche Erfassung der stillen Reserven (z. B. bei Vermögensübergang von einer unbeschränkt steuerpflich-
tigen Körperschaft in ein Betriebsvermögen einer beschränkt steuerpflichtigen Kapitalgesellschaft i. S. d. § 49 Absatz 1 Nummer 2 
Buchstabe f Satz 2 EStG) ist für die Ausübung der Wahlrechte unbeachtlich (vgl. Rn. 03.17). § 19 UmwStG und § 10a Satz 10 
Halbsatz 1 GewStG gelten nicht für Fehlbeträge einer nachgeordneten Mitunternehmerschaft (BFH vom 12.11.2020, IV R 29/18, 
BStBl 2021 II S. 722). 


 


Sechster Teil. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft und Anteils-
tausch 


A. Grundkonzeption der Einbringung nach §§ 20 ff. UmwStG 


I. Allgemeines 


Die Sonderregelungen für die Besteuerung einbringungsgeborener Anteile alten Rechts (§ 21 UmwStG 1995, § 8b Absatz 4 KStG 
a. F., § 3 Nummer 40 Satz 3 und 4 EStG a. F.) und die Missbrauchsklausel (§ 26 Absatz 2 Satz 1 und 2 UmwStG 1995) wurden 
durch das SEStEG abgelöst und durch eine rückwirkende Besteuerung des zugrundeliegenden Einbringungsvorgangs ersetzt. 
Die Regelungen des UmwStG 1995 sind jedoch für einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 nach § 27 Absatz 3 
UmwStG weiterhin anzuwenden. 


 


II. Grundkonzept 


Die Regelungen für die Sacheinlage (§§ 20 und 22 Absatz 1 UmwStG) und den Anteilstausch (§§ 21 und 22 Absatz 2 UmwStG) 
sind systematisch getrennt. Für i. R. einer Sacheinlage (§ 20 UmwStG) miteingebrachte Anteile gelten die Rechtsfolgen des An-
teilstauschs (§ 22 Absatz 2 UmwStG). 


 


1. Sacheinlage 


Veräußert der Einbringende in den Fällen einer Sacheinlage unter dem gemeinen Wert die erhaltenen Anteile innerhalb eines 
Zeitraums von sieben Jahren nach der Einbringung oder wird ein der Veräußerung gleichgestellter Ersatzrealisationstatbestand 
verwirklicht, wird der Einbringungsgewinn I rückwirkend auf den Zeitpunkt der Einbringung besteuert (§ 22 Absatz 1 UmwStG). 
Zu diesem Zweck ist der gemeine Wert des eingebrachten Betriebsvermögens auf den steuerlichen Übertragungsstichtag (Ein-
bringungszeitpunkt) zu ermitteln. Der zu versteuernde Einbringungsgewinn I verringert sich innerhalb des Siebenjahreszeitraums 
jährlich um 1/7 (§ 22 Absatz 1 Satz 3 UmwStG). 


Die schädliche Anteilsveräußerung oder die einer Veräußerung gleichgestellten Ersatzrealisationstatbestände (§ 22 Absatz 1 
Satz 6 UmwStG) stellen in Bezug auf die Steuerfestsetzung beim Einbringenden im Einbringungsjahr ein rückwirkendes Ereignis 
i. S. v. § 175 Absatz 1 Satz 1 Nummer 2 AO dar.  


Der zu versteuernde Einbringungsgewinn I erhöht die Anschaffungskosten der erhaltenen Anteile (§ 22 Absatz 1 Satz 4 Um-
wStG). Dadurch wird erreicht, dass die bis zum Einbringungszeitpunkt entstandenen stillen Reserven der vollen Besteuerung 
nach § 16 EStG und die nach der Einbringung entstandenen stillen Reserven der Veräußerungsgewinnbesteuerung von Anteilen 
und damit der vollen bzw. teilweisen Steuerfreistellung nach § 8b KStG oder § 3 Nummer 40 EStG unterliegen. Auf der Ebene 
der übernehmenden Gesellschaft kommt es auf Antrag zu einer Buchwertaufstockung i. H. des versteuerten Einbringungsge-
winns I (§ 23 Absatz 2 UmwStG). 


Beispiel: 


Die natürliche Person A bringt zum steuerlichen Übertragungsstichtag 31.12.01 ihr bisheriges Einzelunternehmen auf Antrag zu 
Buchwerten in die B-GmbH ausschließlich gegen Gewährung neuer Anteile an der B-GmbH ein. Der Buchwert des übertragenen 
Betriebsvermögens beträgt 2.000.000 €, der gemeine Wert 9.000.000 €. A hat entsprechende Anschaffungskosten für den An-
teil an der B-GmbH i. H. v. 2.000.000 €. Der Anteil an der B-GmbH ist als sperrfristbehaftet i. S. d. § 22 Absatz 1 UmwStG 
anzusehen. Nunmehr veräußert A den erhaltenen GmbH-Anteil am 30.6.07 zum Kaufpreis von 10.000.000 €. 


Lösung: 


In einem ersten Schritt ist der zu versteuernde Einbringungsgewinn I zu ermitteln. Der Einbringungsgewinn I ergibt sich aus der 
Differenz zwischen dem gemeinen Wert des eingebrachten Betriebsvermögens zum Zeitpunkt der Einbringung (hier 
9.000.000 €) und dem Buchwert des übertragenen Betriebsvermögens bei der B-GmbH (hier 2.000.000 €) und beträgt somit 
7.000.000 €. Die schädliche Anteilsveräußerung stellt nach § 22 Absatz 1 Satz 2 UmwStG in Bezug auf die Steuerfestsetzung 
beim Einbringenden im Einbringungsjahr ein rückwirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar. Als Be-
wertungszeitpunkt ist der Einbringungszeitpunkt maßgebend. Dies gilt sowohl für die Bewertung des übertragenen Betriebsver-
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mögens als auch für den Ansatz der Beteiligung an der B-GmbH. Der Betrag von 7.000.000 € ist für jedes seit dem Einbrin-
gungszeitpunkt abgelaufene Zeitjahr um 1/7 zu mindern. Vorliegend sind seit dem 31.12.01 bis 30.6.07 fünf volle Jahre abgelau-
fen (Jahre 31.12.01 bis 31.12.06). Daraus ergibt sich ein zu versteuernder Einbringungsgewinn I von 7.000.000 € ./. 5.000.000 € 
= 2.000.000 €. Der Einbringungsgewinn I gilt als Gewinn des Einbringenden i. S. d. § 16 EStG und unterliegt bei A unabhängig 
von der späteren Wertentwicklung der Beteiligung an der B-GmbH der Einkommensteuer; § 16 Absatz 4 und § 34 EStG sind 
nicht anzuwenden (§ 22 Absatz 1 Satz 1 UmwStG). Der Einbringungsgewinn I unterliegt bei A nicht der Gewerbesteuer. 


In einem zweiten Schritt erhöhen sich die Anschaffungskosten der Beteiligung an der B-GmbH um den steuerpflichtigen Ein-
bringungsgewinn I. Es ergeben sich für A Anschaffungskosten i. H. v. 2.000.000 € aus der ursprünglichen Buchwerteinbringung 
+ nachträgliche Anschaffungskosten aus dem zu versteuernden Einbringungsgewinn I von 2.000.000 € = 4.000.000 €. A erzielt 
ferner Einkünfte nach § 17 EStG i. H. v. 6.000.000 € (Veräußerungspreis in 07: 10.000.000 € ./. erhöhte Anschaffungskosten 
4.000.000 €). Der Veräußerungsgewinn unterliegt im Veranlagungszeitraum 07 dem Teileinkünfteverfahren gem. § 3 Num-
mer 40 EStG. Nach § 23 Absatz 2 UmwStG kann außerdem eine Buchwertaufstockung der Wirtschaftsgüter bei der B-GmbH 
um 2.000.000 € im Veranlagungszeitraum 07 erfolgen, soweit der Einbringende die auf den Einbringungsgewinn I entfallende 
Steuer entrichtet hat und dies durch eine Bescheinigung des für A zuständigen Finanzamts nachgewiesen wird. 


 


2. Anteilstausch 


Veräußert die übernehmende Gesellschaft in den Fällen des Anteilstauschs, bei dem nach § 21 Absatz 1 Satz 2 UmwStG der 
Buch- oder Zwischenwert angesetzt worden ist, die eingebrachten Anteile innerhalb eines Zeitraums von sieben Jahren nach der 
Einbringung und wäre die unmittelbare Veräußerung der Anteile durch den Einbringenden nicht nach § 8b Absatz 2 KStG be-
günstigt gewesen, wird der Einbringungsgewinn II rückwirkend auf den Zeitpunkt der Einbringung versteuert (§ 22 Absatz 2 Um-
wStG). Zu diesem Zweck ist der gemeine Wert der eingebrachten Anteile auf den Einbringungszeitpunkt zu ermitteln. Der zu 
versteuernde Einbringungsgewinn II verringert sich innerhalb des Siebenjahreszeitraums jährlich um 1/7 (§ 22 Absatz 2 Satz 3 
UmwStG). 


Die Anteilsveräußerung innerhalb des Siebenjahreszeitraums oder die einer Veräußerung gleichgestellten Ersatzrealisationstat-
bestände (§ 22 Absatz 2 Satz 6 i. V. m. Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG) stellen in Bezug auf die Steuerfestsetzung 
beim Einbringenden im Einbringungsjahr ein rückwirkendes Ereignis i. S. v. § 175 Absatz 1 Satz 1 Nummer 2 AO dar.  


 


Der zu versteuernde Einbringungsgewinn II erhöht die Anschaffungskosten der erhaltenen Anteile (§ 22 Absatz 2 Satz 4 Um-
wStG). Gleichzeitig kommt es auf Ebene der übernehmenden Gesellschaft auf Antrag zu einer Buchwertaufstockung i. H. des 
versteuerten Einbringungsgewinns II (§ 23 Absatz 2 Satz 3 UmwStG). Dadurch wird erreicht, dass die bis zum Einbringungszeit-
punkt entstandenen stillen Reserven beim Einbringenden im Teileinkünfteverfahren oder in voller Höhe versteuert werden und 
die nach der Einbringung entstandenen stillen Reserven bei der übernehmenden Gesellschaft nach § 8b Absatz 2 KStG begüns-
tigt sind. 


Beispiel: 


Die natürliche Person A hält 80 % der Anteile an der B-GmbH und bringt diese ausschließlich gegen Gewährung eines neuen 
Anteils an der C-GmbH zum Buchwert (3.000.000 €) in die C-GmbH ein. Die von A eingebrachten Anteile hatten zum Einbrin-
gungszeitpunkt einen gemeinen Wert von 10.000.000 €. Im sechsten Jahr nach der Einbringung veräußert die C-GmbH die von 
A eingebrachten Anteile an der B-GmbH. 


Lösung: 


Die Einbringung des Anteils an der B-GmbH zum Buchwert ist zulässig, da es sich um eine mehrheitsvermittelnde Beteiligung 
i. S. v. § 21 Absatz 1 Satz 2 Nummer 1 UmwStG handelt (qualifizierter Anteilstausch) und keine schädliche sonstige Gegenleis-
tung i. S. v. § 21 Absatz 1 Satz 2 Nummer 2 und Satz 4 UmwStG gewährt wurde. Die von A eingebrachten Anteile an der B-
GmbH unterliegen der siebenjährigen Sperrfrist, da die unmittelbare Veräußerung der Anteile durch A nicht von § 8b Absatz 2 
KStG begünstigt gewesen wäre. 


Die Veräußerung der Anteile an der B-GmbH durch die C-GmbH innerhalb der siebenjährigen Sperrfrist führt somit zu einer 
nachträglichen Besteuerung des Einbringungsgewinns II bei A nach § 22 Absatz 2 UmwStG im Einbringungszeitpunkt (= Über-
gang des wirtschaftlichen Eigentums). Die schädliche Anteilsveräußerung durch die C-GmbH stellt nach § 22 Absatz 2 Satz 2 
UmwStG in Bezug auf die Steuerfestsetzung beim Einbringenden für das Einbringungsjahr ein rückwirkendes Ereignis i. S. d. 
§ 175 Absatz 1 Satz 1 Nummer 2 AO dar. 


Der von A zu versteuernde Einbringungsgewinn II errechnet sich aus dem gemeinen Wert der von A eingebrachten Anteile an 
der B-GmbH im Zeitpunkt der Einbringung von 10.000.000 € ./. dem Buchwert der Anteile von 3.000.000 € ./. der Minderung 
des Einbringungsgewinns II für fünf abgelaufene Zeitjahre von 5.000.000 € = 2.000.000 €. Der Einbringungsgewinn II gilt als 
Gewinn des Einbringenden aus der Veräußerung von Anteilen i. S. d. § 17 EStG. Bei der Versteuerung des Einbringungsge-
winns II kommt das Teileinkünfteverfahren nach § 3 Nummer 40 EStG zur Anwendung. I. H. des zu versteuernden Einbrin-
gungsgewinns II entstehen nachträgliche Anschaffungskosten des A auf die Beteiligung an der C-GmbH (§ 22 Absatz 2 Satz 4 
UmwStG). Gleichzeitig kann auf Antrag der übernehmenden Gesellschaft der Buchwert der Anteile an der B-GmbH bei der C-
GmbH um den versteuerten Einbringungsgewinn II aufgestockt werden (§ 23 Absatz 2 Satz 3 UmwStG). 


 


III. Gewährung neuer Anteile, Gewährung sonstiger Gegenleistungen 


Voraussetzung für die Anwendung der §§ 20 bis 23, 25 UmwStG ist, dass die Gegenleistung der übernehmenden Gesellschaft 
für das eingebrachte Vermögen zumindest zum Teil in neuen Gesellschaftsanteilen besteht, wobei es ausreichend ist, dass die 
Sacheinlage als Aufgeld erbracht wird (vgl. Rn. 01.44). 


Neue Anteile entstehen nur im Fall der Gesellschaftsgründung oder einer Kapitalerhöhung. Insbesondere folgende Vorgänge 
fallen mangels Gewährung neuer Anteile nicht in den Anwendungsbereich von § 20 UmwStG: 


– die verdeckte Einlage, 


– die Gewährung eigener Anteile, 


– die verschleierte Sachgründung oder die verschleierte Sachkapitalerhöhung (vgl. BFH vom 1.7.1992, I R 5/92, BStBl 1993 II 
S. 131), 


– das Ausscheiden der Kommanditisten aus einer Kapitalgesellschaft & Co. KG unter Anwachsung ihrer Anteile gem. § 738 
BGB, ohne dass die Kommanditisten einen Ausgleich in Form neuer Gesellschaftsrechte an der Kapitalgesellschaft erhalten, 


– die Fälle des § 54 Absatz 1 und § 68 Absatz 1 und 2 UmwG. 


Neben den Gesellschaftsanteilen können in begrenztem Umfang auch andere Wirtschaftsgüter/sonstige Gegenleistungen ge-
währt werden (vgl. § 20 Absatz 2 Satz 2 Nummer 4 und Satz 4, Absatz 3 Satz 3, § 21 Absatz 1 Satz 2 Nummer 2 und Satz 4, 
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Absatz 2 Satz 6 UmwStG). Die Möglichkeit, das eingebrachte Betriebsvermögen teilweise statt durch Ausgabe neuer Anteile 
durch Zuführung zu den offenen Rücklagen zu belegen, bleibt hiervon unberührt (vgl. § 272 Absatz 2 Nummer 4 HGB). 


Beispiel: 


Die GmbH bilanziert die Sacheinlage mit 20.000 €. Als Gegenleistung gewährt sie neue Gesellschaftsrechte im Nennwert von 
15.000 € (vgl. § 5 Absatz 1 zweiter Halbsatz, § 56 GmbHG) und einen Spitzenausgleich in bar von 4.000 €. Der Restbetrag von 
1.000 € wird den Kapitalrücklagen zugewiesen. 


 


B. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft (§ 20 UmwStG) 


I. Anwendungsbereich (§ 20 Absatz 1, 5, 6 UmwStG) 


Die Einbringung von Betriebsvermögen in eine Kapitalgesellschaft oder Genossenschaft ist aus ertragsteuerlicher Sicht ein Ver-
äußerungsvorgang, bei dem die übernehmende Gesellschaft als Gegenleistung für das eingebrachte Betriebsvermögen neue 
Gesellschaftsanteile gewährt (vgl. Rn. 00.02). 


 


1. Beteiligte der Einbringung 


a) Einbringender 


Einbringender Rechtsträger ist der Rechtsträger, dem die Gegenleistung zusteht. Zu den persönlichen Anwendungsvorausset-
zungen beim einbringenden Rechtsträger vgl. Rn. 01.53 ff. 


Wird Betriebsvermögen einer Personengesellschaft eingebracht, ist die Frage, wer Einbringender i. S. d. § 20 UmwStG ist, grund-
sätzlich danach zu entscheiden, ob die einbringende Personengesellschaft infolge der Einbringung fortbesteht. Wird die Perso-
nengesellschaft, deren Betriebsvermögen übertragen wird, infolge der Einbringung aufgelöst und stehen die Anteile am überneh-
menden Rechtsträger daher zivilrechtlich den Mitunternehmern zu (z. B. bei einer Verschmelzung i. S. d. § 2 UmwG), sind diese 
als Einbringende anzusehen (vgl. auch BFH vom 16.2.1996, I R 183/94, BStBl II S. 342). 


Handelt es sich in diesem Fall bei der Personengesellschaft, deren Betriebsvermögen übertragen wird, um die Untergesellschaft 
einer doppelstöckigen Personengesellschaft, sind deren unmittelbare Gesellschafter und nicht die nur mittelbar über die Oberge-
sellschaft beteiligten natürlichen oder juristischen Personen Einbringende i. S. d. § 20 UmwStG. Dies gilt für mehrstöckige Per-
sonengesellschaften entsprechend. Besteht die übertragende Personengesellschaft dagegen auch nach der Einbringung als Mit-
unternehmerschaft fort und werden ihr die Anteile am übernehmenden Rechtsträger gewährt (z. B. bei einer Ausgliederung i. S. d. 
§ 123 Absatz 3 UmwG), ist die übertragende Personengesellschaft selbst als Einbringende anzusehen. Demgegenüber stehen 
bei einer Abspaltung i. S. d. § 123 Absatz 2 UmwG die Anteile an der übernehmenden Gesellschaft zivilrechtlich den Mitunter-
nehmern der bisherigen Gesellschaft zu, so dass diese selbst als Einbringende anzusehen sind. 


Der Einbringungsgegenstand bestimmt sich nach dem zugrunde liegenden Rechtsgeschäft (vgl. Rn. 20.05). 


 


b) Übernehmende Gesellschaft 


Zu den persönlichen Anwendungsvoraussetzungen beim übernehmenden Rechtsträger vgl. Rn. 01.54 f. 


 


2. Gegenstand der Einbringung 


Der Gegenstand der Einbringung richtet sich nach dem zugrunde liegenden Rechtsgeschäft. Z. B. ist bei Verschmelzung einer 
Personengesellschaft Einbringungsgegenstand der Betrieb. Beim Formwechsel (§ 25 UmwStG) sind jeweils die Anteile der Mit-
unternehmer an der formwechselnden Personengesellschaft Einbringungsgegenstand. Erfolgt die Übertragung des Gesamt-
handsvermögens und des Sonderbetriebsvermögens im zeitlichen und wirtschaftlichen Zusammenhang, liegt ein einheitlicher 
Vorgang vor, der insgesamt unter § 20 UmwStG fallen kann. 


 


a) Übertragung eines Betriebs oder Teilbetriebs 


Zum Begriff des Teilbetriebs gelten mit Ausnahme der Teilbetriebsfiktion einer Beteiligung an einer Kapitalgesellschaft, die das 
gesamte Nennkapital umfasst (100%-Beteiligung), die Rn. 15.02 f. und zur Übertragung dieses Teilbetriebs die Rn. 15.07 – 15.10 
entsprechend. Die Einbringung eines Betriebs i. S. v. § 20 UmwStG liegt nur vor, wenn sämtliche Wirtschaftsgüter, die zu den 
funktional wesentlichen Betriebsgrundlagen des Betriebs gehören, auf die übernehmende Gesellschaft übertragen werden; zum 
Zeitpunkt des Vorliegens eines Betriebs gilt Rn. 15.03 und zur Übertragung des Betriebs gilt Rn. 15.07 entsprechend. Es genügt 
nicht, der Kapitalgesellschaft diese Wirtschaftsgüter nur zur Nutzung zu überlassen. Dies gilt auch für solche dem Betrieb oder 
Teilbetrieb dienenden Wirtschaftsgüter, die zum Sonderbetriebsvermögen eines Gesellschafters gehören. Bei der Einbringung 
eines Betriebs oder Teilbetriebs sind auch die dazugehörenden Anteile an Kapitalgesellschaften miteinzubringen, sofern diese 
funktional wesentliche Betriebsgrundlagen des Betriebs oder Teilbetriebs sind oder im Fall der Einbringung eines Teilbetriebs zu 
den nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgütern gehören.  


Liegen die Voraussetzungen einer Betriebs- oder Teilbetriebsübertragung nicht vor, sind die im eingebrachten Vermögen ruhen-
den stillen Reserven aufzudecken und zu versteuern. Werden z. B. funktional wesentliche Betriebsgrundlagen oder nach wirt-
schaftlichen Zusammenhängen zuordenbare Wirtschaftsgüter im zeitlichen und wirtschaftlichen Zusammenhang mit der Einbrin-
gung eines Teilbetriebs in ein anderes Betriebsvermögen überführt oder übertragen, ist die Anwendung der Gesamtplanrecht-
sprechung zu prüfen (BFH vom 11.12.2001, VIII R 23/01, BStBl 2004 II S. 474, und BFH vom 25.2.2010, IV R 49/08, BStBl II 
S. 726). 


Bei der Einbringung zurückbehaltene Wirtschaftsgüter sind grundsätzlich als entnommen zu behandeln mit der Folge der Ver-
steuerung der in ihnen enthaltenen stillen Reserven, es sei denn, dass die Wirtschaftsgüter weiterhin Betriebsvermögen sind. 
Dies gilt z. B. auch für Wirtschaftsgüter, die keine funktional wesentlichen Betriebsgrundlagen des eingebrachten Betriebs oder 
Teilbetriebs bilden, und für Wirtschaftsgüter, die dem Sonderbetriebsvermögen eines Gesellschafters zuzurechnen sind. Der Ent-
nahmezeitpunkt ist in diesen Fällen der steuerliche Übertragungsstichtag (BFH vom 28.4.1988, IV R 52/87, BStBl II S. 829). Bei 
einer Einbringung als unwesentliche Betriebsgrundlagen zurückbehaltene Honorarforderungen verbleiben ohne ausdrückliche 
Entnahme im Restbetriebsvermögen des Einbringenden (BFH vom 4.12.2012, VIII R 41/09, BStBl 2014 II S. 22). 


Gehören zum Betriebsvermögen des eingebrachten Betriebs oder Teilbetriebs Anteile an der übernehmenden Gesellschaft, wer-
den diese Anteile, wenn sie in die Kapitalgesellschaft miteingebracht werden, zu sog. eigenen Anteilen der Kapitalgesellschaft. 
Der Erwerb eigener Anteile durch eine Kapitalgesellschaft unterliegt handelsrechtlichen Beschränkungen. Soweit die Anteile an 
der Kapitalgesellschaft miteingebracht werden, würde der Einbringende dafür als Gegenleistung neue Anteile an der Kapitalge-
sellschaft erhalten. 
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In diesem Fall ist es nicht zu beanstanden, wenn die Anteile an der Kapitalgesellschaft auf unwiderruflichen Antrag des Einbrin-
genden nicht miteingebracht werden. Der Einbringende muss sich damit einverstanden erklären, dass die zurückbehaltenen An-
teile an der übernehmenden Gesellschaft künftig in vollem Umfang als Anteile zu behandeln sind, die durch eine Sacheinlage 
erworben worden sind (erhaltene Anteile). Es ist dementsprechend auch für diese Anteile § 22 Absatz 1 UmwStG anzuwenden. 
Besteht in diesen Fällen hinsichtlich des Gewinns aus der Veräußerung der zurückbehaltenen Anteile durch den Einbringenden 
kein deutsches Besteuerungsrecht, ist § 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG anzuwenden. Voraussetzung für die An-
wendung von § 20 UmwStG ist aber, dass der Einbringende neben den zurückbehaltenen Anteilen auch neue Anteile erhält. Der 
Antrag ist bei dem Finanzamt zu stellen, bei dem der Antrag nach § 20 Absatz 2 Satz 2 UmwStG zu stellen ist. Als Anschaffungs-
kosten der erhaltenen Anteile (Neu- und Altanteile) gilt der Wertansatz des eingebrachten Vermögens zuzüglich des Buchwerts 
der zurückbehaltenen Anteile; § 17 Absatz 2a Satz 5 EStG findet keine Anwendung. § 20 Absatz 2 Satz 2 Nummer 2 UmwStG 
ist im Hinblick auf das eingebrachte (Rest-)Vermögen zu beachten. 


Beispiel: 


A ist zu 80 % an der X-GmbH (Stammkapital 25.000 €, Buchwert 50.000 €, gemeiner Wert 85.000 €) beteiligt und hält die Be-
teiligung im Betriebsvermögen seines Einzelunternehmens. Zum 1.1.01 bringt er das Einzelunternehmen zu Buchwerten (Buch-
wert 170.000 €, gemeiner Wert 345.000 €; jeweils einschließlich der Beteiligung) nach § 20 UmwStG in die X-GmbH gegen 
Gewährung von Anteilen (Kapitalerhöhung 20.000 €) ein. Die Beteiligung an der X-GmbH soll zurückbehalten werden, um das 
Entstehen eigener Anteile auf Ebene der X-GmbH zu vermeiden. Zum 1.3.03 werden sämtliche Anteile des A zum Preis von 
400.000 € veräußert. 


Lösung: 


Stellt die Beteiligung eine funktional wesentliche Betriebsgrundlage des Einzelunternehmens dar, würde der Zurückbehalt der 
Beteiligung grundsätzlich die Anwendung von § 20 UmwStG ausschließen. Andernfalls kann sie zwar zurückbehalten werden, 
aber die Beteiligung würde als entnommen gelten. Auf unwiderruflichen Antrag des Einbringenden können diese Anteile zurück-
behalten werden und stehen damit einer Einbringung zum Buchwert nicht entgegen mit der Folge, dass diese als Anteile i. S. d. 
§ 22 Absatz 1 UmwStG zu behandeln sind. Die Veräußerung der Anteile im Jahr 03 löst die rückwirkende Besteuerung des 
Einbringungsgewinns I zum 1.1.01 aus: 
 
Gemeiner Wert des eingebrachten Betriebsvermögens (ohne Beteiligung) 260.000 € 


./. Buchwert des eingebrachten Betriebsvermögens (ohne Beteiligung) 120.000 € 


stille Reserven im Einbringungszeitpunkt 140.000 € 


./. 2/7 Abschmelzungsbetrag 40.000 € 


zu versteuernder Einbringungsgewinn I 100.000 € 


 


Darüber hinaus erzielt A zum 1.3.03 einen Veräußerungsgewinn nach § 17 EStG: 


Veräußerungspreis der Anteile 400.000 € 


./. Anschaffungskosten der Anteile (Buchwert eingebrachtes Betriebsvermögen zzgl. 
Buchwert der zurückbehaltenen Anteile) 170.000 € 


./. Einbringungsgewinn I 100.000 € 


Veräußerungsgewinn nach § 17 EStG 130.000 € 


 


Abwandlung: 
Wäre der Einbringende A in Frankreich ansässig und damit beschränkt steuerpflichtig, ist der Einbringungsgewinn I unter An-
wendung von § 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG wie folgt zu berechnen: 
 


gemeiner Wert des eingebrachten BV (mit Beteiligung) 345.000 € 


./. Buchwert des eingebrachten BV (mit Beteiligung) 170.000 € 


stille Reserven im Einbringungszeitpunkt gesamt 175.000 € 


./. 2/7 Abschmelzungsbetrag 50.000 € 


zu versteuernder Einbringungsgewinn I 125.000 € 


Ein Veräußerungsgewinn nach § 17 EStG kann nach dem DBA mit Frankreich nicht besteuert werden, da Deutschland insoweit 
kein Besteuerungsrecht hat. Soweit der Einbringungsgewinn I auf die Beteiligung entfällt (35.000 € ./. 2/7 Abschmelzungsbetrag 
= 25.000 €), findet § 3 Nummer 40 EStG Anwendung (vgl. Rn. 22.11). 


 


b) Mitunternehmeranteil 


Die Grundsätze der vorstehenden Rn. 20.05 – 20.09 gelten sinngemäß auch für die Einbringung von Mitunternehmeranteilen. 


Die Einbringung eines Mitunternehmeranteils i. S. v. § 20 Absatz 1 UmwStG ist auch dann anzunehmen, wenn ein Mitunterneh-
mer einer Personengesellschaft nicht seinen gesamten Mitunternehmeranteil an der Personengesellschaft, sondern nur einen 
Teil dieses Anteils überträgt. Bei der Übertragung eines Teils eines Mitunternehmeranteils muss auch jedes zugehörige (funktional 
wesentliche) Wirtschaftsgut des Sonderbetriebsvermögens anteilig mindestens in demselben Verhältnis übergehen, in dem der 
übertragene Teil des Anteils am Gesamthandsvermögen zum gesamten Anteil am Gesamthandsvermögen steht. 


§ 20 UmwStG gilt auch für die Einbringung von Mitunternehmeranteilen, die zum Betriebsvermögen eines Betriebs gehören. 
Werden mehrere zu einem Betriebsvermögen gehörende Mitunternehmeranteile eingebracht, liegt hinsichtlich eines jeden Mitun-
ternehmeranteils ein gesonderter Einbringungsvorgang vor. Wird auch der Betrieb eingebracht, zu dessen Betriebsvermögen der 
oder die Mitunternehmeranteile gehören, sind die Einbringung des Betriebs und die Einbringung des bzw. der Mitunternehmer-
anteile jeweils als gesonderte Einbringungsvorgänge zu behandeln; Entsprechendes gilt bei Einbringung eines Teilbetriebs. Wird 
dagegen ein Anteil an einer Mitunternehmerschaft eingebracht, zu deren Betriebsvermögen die Beteiligung an einer anderen 
Mitunternehmerschaft gehört (mehrstöckige Personengesellschaft), liegt ein einheitlich zu beurteilender Einbringungsvorgang vor. 
Die nur mittelbare Übertragung des Anteils an der Untergesellschaft stellt in diesem Fall keinen gesonderten Einbringungsvorgang 
i. S. d. § 20 UmwStG dar. 
 


3. Zeitpunkt der Einbringung (§ 20 Absatz 5, 6 UmwStG) 
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Die Einbringung i. S. v. § 20 UmwStG erfolgt steuerlich grundsätzlich zu dem Zeitpunkt, zu dem das wirtschaftliche Eigentum an 
dem eingebrachten Vermögen auf die übernehmende Gesellschaft übergeht (steuerlicher Übertragungsstichtag bzw. Einbrin-
gungszeitpunkt). Die Übertragung des wirtschaftlichen Eigentums erfolgt in den Fällen der Einzelrechtsnachfolge regelmäßig zu 
dem im Einbringungsvertrag vorgesehenen Zeitpunkt des Übergangs von Nutzen und Lasten. In Fällen der Gesamtrechtsnach-
folge geht das wirtschaftliche Eigentum spätestens im Zeitpunkt der Eintragung in das Register über. 


Abweichend von den vorstehenden Grundsätzen darf der steuerliche Übertragungsstichtag gem. § 20 Absatz 5 und 6 UmwStG 
auf unwiderruflichen Antrag der übernehmenden Gesellschaft um bis zu acht Monate (für die Jahre 2020 und 2021: zwölf Monate1) 
zurückbezogen werden. Der Zeitpunkt des Übergangs des eingebrachten Betriebsvermögens i. S. v. § 20 Absatz 6 Satz 3 Um-
wStG ist der Zeitpunkt, zu dem das wirtschaftliche Eigentum übergeht (vgl. Rn. 20.13). Aus der Bilanz oder der Steuererklärung 
muss sich eindeutig ergeben, welchen Einbringungszeitpunkt die übernehmende Gesellschaft wählt. 


Die Betriebs- oder Teilbetriebsvoraussetzungen müssen bereits am steuerlichen Übertragungsstichtag vorgelegen haben; 
Rn. 15.03 gilt entsprechend. Ein Mitunternehmeranteil muss ebenfalls bereits zum steuerlichen Übertragungsstichtag vorgelegen 
haben; Rn. 15.04 gilt entsprechend. Die Rückbeziehung nach § 20 Absatz 5 und 6 UmwStG hat zur Folge, dass auch die als 
Gegenleistung für das eingebrachte Vermögen gewährten Anteile mit Ablauf des steuerlichen Übertragungsstichtags dem Ein-
bringenden zuzurechnen sind. 


Zum steuerlichen Übertragungsstichtag geht die Besteuerung des eingebrachten Betriebs usw. von dem Einbringenden auf die 
übernehmende Gesellschaft über. Rn. 02.11 gilt entsprechend. 


Die Rückbeziehung hat nicht zur Folge, dass auch Verträge, die z. B. die übernehmende Gesellschaft mit einem Gesellschafter 
abschließt, insbesondere Dienst-, Miet-, Pacht- und Darlehensverträge, als bereits im Zeitpunkt der Einbringung abgeschlossen 
gelten. Ab wann derartige Verträge der Besteuerung zugrunde gelegt werden können, ist nach den allgemeinen Grundsätzen zu 
entscheiden. Werden die Anteile an einer Personengesellschaft eingebracht und sind Vergütungen der Gesellschaft an einen 
Mitunternehmer bislang gem. § 15 Absatz 1 Satz 1 Nummer 2 EStG dem Gewinnanteil des Gesellschafters hinzugerechnet wor-
den, führt die steuerliche Rückbeziehung der Einbringung dazu, dass § 15 Absatz 1 Satz 1 Nummer 2 EStG bereits im Rückwir-
kungszeitraum auf die Vergütungen der Gesellschaft nicht mehr anwendbar ist. Die Vergütungen sind Betriebsausgaben der 
übernehmenden Gesellschaft, soweit sie als angemessenes Entgelt für die Leistungen des Gesellschafters anzusehen sind; Leis-
tungen der Gesellschaft, die über ein angemessenes Entgelt hinausgehen, sind Entnahmen, für die § 20 Absatz 5 Satz 3 UmwStG 
gilt. 


Die steuerliche Rückwirkungsfiktion gilt nicht für einen Mitunternehmer, der im Rückwirkungszeitraum aus einer Personengesell-
schaft ausscheidet, da ihm keine Gegenleistung in Form von Anteilen an der übernehmenden Gesellschaft aufgrund der Einbrin-
gung zusteht und er somit nicht als Einbringender i. S. d. § 20 UmwStG anzusehen ist (vgl. Rn. 20.03). 


 


II. Bewertung durch die übernehmende Gesellschaft (§ 20 Absatz 2 UmwStG) 


1. Inhalt und Einschränkungen des Bewertungswahlrechts 


Gem. § 20 Absatz 2 Satz 1 UmwStG hat die übernehmende Gesellschaft das eingebrachte Betriebsvermögen mit dem gemeinen 
Wert anzusetzen. Für die Bewertung von Pensionsrückstellungen gilt § 6a EStG. Rn. 03.07 – 03.09a gelten entsprechend. 


Auf Antrag kann die übernehmende Gesellschaft das eingebrachte Vermögen einheitlich mit dem Buchwert (vgl. Rn. 01.57) an-
setzen. Rn. 03.12 – 03.13 gelten entsprechend. Zum Buchwertansatz bei Einbringung eines Mitunternehmeranteils gilt Rn. 03.10 
entsprechend. Auf Antrag kann die übernehmende Gesellschaft das eingebrachte Vermögen auch einheitlich mit einem Zwi-
schenwert ansetzen; Rn. 03.25 f. gelten entsprechend. Der Ansatz der Pensionsrückstellungen ist auf den Wert nach § 6a EStG 
begrenzt. 


Der Buch- oder Zwischenwertansatz setzt voraus, dass bei der übernehmenden Gesellschaft das Recht der Bundesrepublik 
Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung des eingebrachten Betriebsvermögens weder aus-
geschlossen noch eingeschränkt wird (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG) und sichergestellt ist, dass es später bei der 
übernehmenden Körperschaft der Besteuerung mit Körperschaftsteuer unterliegt (§ 20 Absatz 2 Satz 2 Nummer 1 UmwStG). 
Rn. 03.18 – 03.20 gelten entsprechend. 


Hinsichtlich der Sicherstellung der Besteuerung mit Körperschaftsteuer bei der übernehmenden Gesellschaft gilt Rn. 03.17 ent-
sprechend. Handelt es sich bei der übernehmenden Gesellschaft um eine Organgesellschaft i. S. d. §§ 14, 17 KStG, gilt Rn. 11.08 
entsprechend. 


Ein Zwang zum Ansatz von Zwischenwerten kann sich nach § 20 Absatz 2 Satz 2 Nummer 2 (negatives Betriebsvermögen) oder 
Nummer 4 und Satz 4 (sonstige Gegenleistungen) UmwStG ergeben.  


Nach § 20 Absatz 2 Satz 2 Nummer 4 UmwStG können die Buchwerte des eingebrachten Betriebsvermögens bei Gewährung 
sonstiger Gegenleistungen an den Einbringenden nur fortgeführt werden, soweit der gemeine Wert der sonstigen Gegenleistun-
gen nicht die Grenze von 25 % des Buchwertes des eingebrachten Betriebsvermögens oder 500.000 €, höchstens jedoch den 
Buchwert des eingebrachten Betriebsvermögens, übersteigt. Sonstige Gegenleistungen bleiben somit in Höhe des absoluten 
Freibetrags bzw. bis zu einem Viertel der Buchwerte ohne steuerliche Folgen. Die Regelungen in § 20 Absatz 2 Satz 2 Nummer 4 
UmwStG sind als Meistbegünstigungsklauseln zu verstehen. Es ist somit zu prüfen, nach welcher Vorschrift sich eine geringere 
Einschränkung des Wertansatzwahlrechts ergibt. 


§ 20 Absatz 2 Satz 4 UmwStG stellt sicher, dass sich infolge der Anwendung des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG keine 
negativen Anschaffungskosten für den Einbringenden ergeben können (§ 20 Absatz 3 Satz 3 UmwStG). 


Beispiel zu sonstigen Gegenleistungen (§ 20 Absatz 2 Satz 2 Nummer 4 UmwStG): 


Das eingebrachte Betriebsvermögen hat einen Buchwert i. H. v. 3.000.000 € und einen gemeinen Wert i. H. v. 5.000.000 €. Der 
Einbringende erhält neue Anteile mit einem gemeinen Wert i. H. v. 4.000.000 € und eine Barzahlung i. H. v. 1.000.000 €. Es 
wird ein Antrag auf Fortführung der Buchwerte gestellt; die übrigen Voraussetzungen für einen Buchwertansatz in § 20 Absatz 2 
Satz 2 Nummer 1 bis 3 und Absatz 2 Satz 3 UmwStG liegen vor. 


Lösung: 


Die Möglichkeit zur Buchwertfortführung besteht nur, soweit die Grenzen des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG nicht 
überschritten sind: 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der 


Auswirkungen der COVID-19-Pandemie vom 27.3.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, 
Genossenschafts-, Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 
2258) 
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Wertansatz bei der Übernehmerin 


1. Schritt 
Prüfung der Grenze des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG und Ermittlung des übersteigenden Betrags 


Gemeiner Wert der sonstigen Gegenleistung 1.000.000 € 


Höchstens a) 25 % des Buchwerts des 
eingebrachten Betriebsvermögens (= 750.000 €)  
oder b) 500.000 €, höchstens jedoch der Buchwert 750.000 € 


Übersteigender Betrag 250.000 € 


 


2. Schritt 
Ermittlung des Verhältnisses des Werts des Betriebsvermögens, für das nach § 20 Absatz 2 Satz 2 UmwStG in Abweichung 
von § 20 Absatz 2 Satz 1 UmwStG die Buchwerte fortgeführt werden können: 


 


(Gesamtwert des eingebrachten Betriebsvermögens – übersteigender Betrag) 
Gesamtwert des eingebrachten Betriebsvermögens 


 


(5.000.000 € – 250.000 €) 
= 95 % 


5.000.000 € 
 


3. Schritt 
Ermittlung des Wertansatzes des eingebrachten Betriebsvermögens bei der Übernehmerin 


Buchwertfortführung: 95 % von 3.000.000 €    2.850.000 
€ 


+ Sonstige Gegenleistung, soweit § 20 Absatz 2  
Satz 2 Nummer 4 UmwStG überschritten 250.000 € 


Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 


   3.100.000 
€ 


Damit kommt es bei der Übernehmerin insoweit zu einem zwingenden Zwischenwertansatz von 3.100.000 €. Die in den Wirt-
schaftsgütern enthaltenen stillen Reserven sind gleichmäßig und einheitlich aufzustocken. 


 


Folgen beim Einbringenden  


4. Schritt 
Ermittlung des Übertragungsgewinns beim Einbringenden 


Veräußerungspreis (§ 20 Absatz 3 Satz 1 UmwStG)     3.100.000 
€ 


./. Buchwert des eingebrachten Betriebsvermögens 3.000.000 € 


Einbringungsgewinn       100.000 
€ 


 
5. Schritt 
Ermittlung der Anschaffungskosten der erhaltenen Anteile 


Anschaffungskosten der erhaltenen Anteile (§ 20 Absatz 3 Satz 1 
UmwStG)    3.100.000 € 


./. Wert der (gesamten) sonstigen Gegenleistungen 
(§ 20 Absatz 3 Satz 3 UmwStG) 1.000.000 € 


Anschaffungskosten der erhaltenen Anteile    2.100.000 € 


 


Abwandlung:  


Wie oben, das eingebrachte Betriebsvermögen hat jedoch lediglich einen Buchwert i. H. v. 100.000 €.  


 


Lösung: 


Wertansatz bei der Übernehmerin 


1. Schritt 
Prüfung der Grenze des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG und Ermittlung des übersteigenden Betrags 


 


Gemeiner Wert der sonstigen Gegenleistung 1.000.000 € 


Höchstens a) 25 % des Buchwerts des 
eingebrachten Betriebsvermögens (= 25.000 €) 
oder b) 500.000 €, höchstens jedoch der Buchwert 100.000 € 


Übersteigender Betrag 900.000 € 


 
 


2. Schritt 
Ermittlung des Verhältnisses des Werts des Betriebsvermögens, für das nach § 20 Absatz 2 Satz 2 UmwStG in Abweichung 
von § 20 Absatz 2 Satz 1 UmwStG die Buchwerte fortgeführt werden können: 
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(Gesamtwert des eingebrachten Betriebsvermögens – übersteigender Betrag) 
Gesamtwert des eingebrachten Betriebsvermögens 


 


(5.000.000 € – 900.000 €) 
= 82 % 


5.000.000 € 
 


3. Schritt 
Ermittlung des Wertansatzes des eingebrachten Betriebsvermögens bei der Übernehmerin 


Buchwertfortführung: 82 % von 100.000 € 82.000 € 


+ Sonstige Gegenleistung, soweit § 20 Absatz 2  
Satz 2 Nummer 4 UmwStG überschritten 900.000 € 


Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 982.000 € 


 


Nach § 20 Absatz 2 Satz 4 UmwStG ist jedoch mindestens der gemeine Wert der sonstigen Gegenleistungen anzusetzen, wenn 
dieser den nach Satz 2 ermittelten Wert übersteigt. 


 


Korrigierter Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 1.000.000 € 


 


Damit kommt es bei der Übernehmerin zu einem zwingenden Zwischenwertansatz von 1.000.000 €. Die in den Wirtschaftsgü-
tern enthaltenen stillen Reserven sind gleichmäßig und einheitlich aufzustocken. 


 


Folgen beim Einbringenden  


4. Schritt 
Ermittlung des Übertragungsgewinns beim Einbringenden 


Veräußerungspreis (§ 20 Absatz 3 Satz 1 UmwStG)  1.000.000 € 


./. Buchwert des eingebrachten Betriebsvermögens 100.000 € 


Einbringungsgewinn 900.000 € 


 
5. Schritt 
Ermittlung der Anschaffungskosten der erhaltenen Anteile 


Anschaffungskosten der erhaltenen Anteile (§ 20 Absatz 3 Satz 1 
UmwStG) 1.000.000 € 


./. Wert der (gesamten) sonstigen Gegenleistungen 
(§ 20 Absatz 3 Satz 3 UmwStG) 1.000.000 € 


Anschaffungskosten der erhaltenen Anteile 0 € 


 


2. Verhältnis zum Handelsrecht (§ 20 Absatz 2 UmwStG, § 5 Absatz 1 EStG) 


Das steuerliche Bewertungswahlrecht des § 20 Absatz 2 Satz 2 UmwStG kann unabhängig vom Wertansatz in der Handelsbilanz 
ausgeübt werden. Die steuerlichen Ansatzverbote des § 5 EStG gelten nicht für die übergehenden Wirtschaftsgüter im Einbrin-
gungszeitpunkt, es sei denn, die Buchwerte werden fortgeführt; Rn. 03.04 gilt entsprechend. Für den Ansatz dieser Wirtschafts-
güter in einer steuerlichen Schlussbilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG zu den dem Einbringungszeitpunkt folgenden 
Bilanzstichtagen gilt Rn. 04.16 entsprechend. 


Beispiel: 


A möchte sein Einzelunternehmen (Buchwert 20.000 €, gemeiner Wert 600.000 €) in der Rechtsform einer GmbH fortführen. 


Lösung: 


Gem. § 5 Absatz 1 GmbHG muss die GmbH bei der Gründung ein Mindeststammkapital von 25.000 € ausweisen, was dazu 
führt, dass handelsrechtlich mindestens 5.000 € stille Reserven der Sacheinlage aufgedeckt werden müssen. Ungeachtet des 
handelsrechtlichen Wertansatzes können hier gem. § 20 Absatz 2 Satz 2 UmwStG steuerlich die Buchwerte i. H. v. 20.000 € 
fortgeführt werden. I. H. v. 5.000 € ist in diesem Fall in der Steuerbilanz der GmbH ein Ausgleichsposten auszuweisen. 


Die Aktivierung eines Ausgleichspostens ist nur dann erforderlich, wenn der Buchwert des eingebrachten Betriebs, Teilbetriebs 
oder Mitunternehmeranteils niedriger ist als das in der Handelsbilanz ausgewiesene gezeichnete Kapital. Der Ausgleichsposten, 
der in den vorgenannten Fällen ausgewiesen werden muss, um den Ausgleich zu dem in der Handelsbilanz ausgewiesenen 
Eigenkapital herbeizuführen, ist kein Bestandteil des Betriebsvermögens i. S. v. § 4 Absatz 1 Satz 1 EStG; er nimmt am Be-
triebsvermögensvergleich nicht teil. Er hat infolgedessen auch auf die spätere Auflösung und Versteuerung der im eingebrachten 
Betriebsvermögen enthaltenen stillen Reserven keinen Einfluss und ist daher nicht aufzulösen oder abzuschreiben. Mindert sich 
die durch den Ausgleichsposten gedeckte Differenz zwischen der Aktiv- und der Passivseite der Bilanz, insbesondere durch 
Aufdeckung stiller Reserven, so fällt der Ausgleichsposten in entsprechender Höhe erfolgsneutral weg. Bei der Anwendung des 
§ 20 Absatz 3 Satz 1 UmwStG sind Veräußerungspreis für den Einbringenden und Anschaffungskosten für die Kapitalgesell-
schaft der Betrag, mit dem das eingebrachte Betriebsvermögen in der Steuerbilanz angesetzt worden ist. 


 


3. Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung 


Der Antrag auf Buch- oder Zwischenwertansatz ist von der übernehmenden Gesellschaft spätestens bis zur erstmaligen Abgabe 
ihrer steuerlichen Schlussbilanz, in der das übernommene Betriebsvermögen erstmals anzusetzen ist, bei dem für sie für die 
Besteuerung örtlich zuständigen Finanzamt zu stellen (§ 20 Absatz 2 Satz 3 UmwStG). Das Betriebsvermögen ist bei der über-
nehmenden Gesellschaft erstmals zum steuerlichen Übertragungsstichtag anzusetzen. Nach diesem Zeitpunkt gestellte Anträge 
sind unbeachtlich. Rn. 03.29 f. gelten entsprechend. 
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Auch bei der Einbringung von Mitunternehmeranteilen ist der Antrag durch die übernehmende Gesellschaft bei dem für sie zu-
ständigen Finanzamt zu stellen. Die Mitunternehmerschaft, deren Anteile eingebracht werden, hat bei einem Wertansatz zum 
gemeinen Wert oder zum Zwischenwert durch die übernehmende Gesellschaft diese Werte i. R. einer entsprechenden Ergän-
zungsbilanz für die übernehmende Gesellschaft zu berücksichtigen. 


Für die Besteuerung der übernehmenden Gesellschaft und des Einbringenden ist ausschließlich der sich aus § 20 Absatz 2 Um-
wStG ergebende Wertansatz bei der übernehmenden Gesellschaft maßgebend. Bereits durchgeführte Veranlagungen des Ein-
bringenden sind ggf. gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu ändern. 


Eine Änderung oder der Widerruf eines einmal gestellten Antrags ist nicht möglich (vgl. auch Rn. 03.29 f.). 


Setzt die übernehmende Gesellschaft das eingebrachte Betriebsvermögen mit dem gemeinen Wert an und ergibt sich später, 
z. B. aufgrund einer Betriebsprüfung, dass die gemeinen Werte der eingebrachten Wirtschaftsgüter des Betriebsvermögens höher 
bzw. niedriger als die von der übernehmenden Gesellschaft angesetzten Werte sind, sind die Bilanzwerte der übernehmenden 
Gesellschaft dementsprechend i. R. d. allgemeinen Vorschriften zu berichtigen. Der Bilanzberichtigung (§ 4 Absatz 2 Satz 1 
EStG) steht das Verbot der anderweitigen Wahlrechtsausübung im Wege der Bilanzänderung nicht entgegen. Denn das Wahl-
recht bezieht sich nur auf die Möglichkeit, für alle Wirtschaftsgüter entweder den gemeinen Wert, den Buch- oder einen Zwischen-
wert anzusetzen. Hat die übernehmende Gesellschaft sich für den Ansatz der gemeinen Werte entschieden, diese jedoch nicht 
richtig ermittelt, sind die gemeinen Werte i. R. d. allgemeinen Vorschriften zu berichtigen. Veranlagungen des Einbringenden sind 
ggf. gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu korrigieren. 


Setzt die übernehmende Gesellschaft auf wirksamen Antrag die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz 
einheitlich zum Zwischenwert an, bleiben vorrangig die Wertansätze maßgebend, sofern diese oberhalb des Buchwerts und un-
terhalb des gemeinen Werts liegen. 


 


III. Besteuerung des Einbringungsgewinns (§ 20 Absatz 3 bis 5 UmwStG) 


Setzt die übernehmende Gesellschaft die gemeinen Werte oder Zwischenwerte an, ist der beim Einbringenden entstehende Ge-
winn nach § 20 Absatz 3 bis 5 UmwStG i. V. m. den für die Veräußerung des Einbringungsgegenstandes geltenden allgemeinen 
Vorschriften (insbesondere §§ 15, 16 Absatz 1 EStG) zu versteuern. Werden i. R. einer Sacheinlage auch Beteiligungen an Ka-
pitalgesellschaften und Genossenschaften miteingebracht, kommt insoweit § 8b KStG oder § 3 Nummer 40 EStG zur Anwendung. 
Der Einbringende kann sich im Rahmen seines eigenen Besteuerungsverfahrens nicht gegen den Wertansatz bei der überneh-
menden Kapitalgesellschaft wenden. Er kann aber als Drittbetroffener die für die übernehmende Kapitalgesellschaft maßgebliche 
Steuerfestsetzung anfechten (Drittanfechtungsrecht – BFH vom 8.6.2011, I R 79/10, BStBl 2012 II S. 421 und BFH vom 15.6.2016, 
I R 69/15, BStBl 2017 II S. 75). § 166 AO ist zu beachten.  


Auf einen sich hieraus ergebenden Einbringungsgewinn ist auch die Vorschrift des § 6b EStG anzuwenden, soweit der Gewinn 
auf begünstigte Wirtschaftsgüter i. S. dieser Vorschrift entfällt. Auf § 34 Absatz 1 Satz 4 EStG wird hingewiesen. 


§ 34 EStG ist nur in den Fällen des § 20 Absatz 4 Satz 1 UmwStG anzuwenden. Auf einen Einbringungsgewinn sowie ggf. einen 
Gewinn aus der Entnahme z. B. funktional unwesentlicher Wirtschaftsgüter ist § 34 EStG somit grundsätzlich nicht anwendbar, 
wenn die Einbringung nicht einheitlich zum gemeinen Wert durch eine natürliche Person erfolgt. Zum nach § 34 EStG begünstig-
ten Veräußerungsgewinn können auch Gewinne gehören, die sich bei der Veräußerung eines Betriebs aus der Auflösung von 
steuerfreien Rücklagen ergeben (BFH vom 17.10.1991, IV R 97/89, BStBl 1992 II S. 392). 


 


IV. Besonderheiten bei Pensionszusagen zugunsten von einbringenden Mitunternehmern 


1. Behandlung bei der übertragenden Personengesellschaft 


Die Behandlung der Pensionszusage an den Mitunternehmer der übertragenden Mitunternehmerschaft richtet sich nach den 
Grundsätzen des BMF-Schreibens vom 29.1.2008, BStBl I S. 317. Wird von der Übergangsregelung i. S. d. Rn. 20 des BMF-
Schreibens vom 29.1.2008, BStBl I S. 317, kein Gebrauch gemacht oder wird die Übergangsregelung angewendet und eine Ak-
tivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter vorgenommen, steht der in der steuerlichen Schlussbilanz 
der übertragenden Mitunternehmerschaft nach § 6a EStG gebildeten Pensionsrückstellung eine Forderung in der Sonderbilanz 
des übertragenden Mitunternehmers bzw. der übertragenden Mitunternehmer gegenüber. Im Zuge der Umwandlung der Perso-
nengesellschaft auf eine Kapitalgesellschaft gilt diese Forderung auf Antrag als nicht entnommen, sondern bleibt Restbetriebs-
vermögen des ehemaligen Mitunternehmers bzw. der ehemaligen Mitunternehmer i. S. v. § 15 EStG (BFH vom 10.2.1994, IV R 
37/92, BStBl II S. 564). 


 


2. Behandlung bei der übernehmenden Kapitalgesellschaft 


Die Übernahme der in der Gesamthandsbilanz der Mitunternehmerschaft ausgewiesenen Pensionsverpflichtung durch die über-
nehmende Kapitalgesellschaft stellt keine zusätzliche Gegenleistung i. S. d. § 20 Absatz 2 Satz 4 UmwStG dar. 


Nach dem BMF-Schreiben vom 29.1.2008, BStBl I S. 317, ist die Pensionszusage der Personengesellschaft zugunsten des Mit-
unternehmers nicht als Gewinnverteilungsabrede anzusehen. 


Die Pensionsverpflichtung geht als unselbstständige Bilanzposition des eingebrachten Betriebs auf die übernehmende Kapital-
gesellschaft über. Die übernehmende Körperschaft vollzieht mit der Übernahme der Verpflichtung keine Gewinnverteilungsent-
scheidung, sondern übernimmt im Zuge der Einbringung eine dem Betrieb der übertragenden Personengesellschaft zuzurech-
nende betriebliche Verbindlichkeit (sog. Einheitstheorie). 


Wenn die übertragende Personengesellschaft unter Berufung auf die Rn. 20 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, 
die Weiteranwendung der alten Rechtsgrundsätze (Übergangsregelung) beantragt und die Pensionszusage als steuerlich unbe-
achtliche Gewinnverteilungsabrede behandelt hat, gelten die Rn. 20.41 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I 
S. 268, weiter fort (Annahme einer sonstigen Gegenleistung). 


Die übernommene Pensionsverpflichtung ist in den Fällen des Formwechsels oder der Verschmelzung bei der Übernehmerin 
gem. § 6a Absatz 3 Satz 1 Nummer 1 EStG so zu bewerten, als wenn das Dienstverhältnis unverändert fortgeführt worden wäre 
(§ 20 Absatz 2 Satz 1 zweiter Halbsatz UmwStG). Dies gilt auch für die der Umwandlung nachfolgenden Bilanzstichtage. 


Wird von der Übergangsregelung i. S. d. Rn. 20 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, kein Gebrauch gemacht 
oder wird die Übergangsregelung angewendet und eine Aktivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter 
vorgenommen, ist bei der übernehmenden Kapitalgesellschaft nicht von einer Neuzusage im Zeitpunkt der Einbringung auszuge-
hen. Für Zwecke der Erdienensdauer können in diesem Fall die Dienstzeiten in der Mitunternehmerschaft mit berücksichtigt wer-
den. Wird die Übergangsregelung beantragt und die Pensionszusage als steuerlich unbeachtliche Gewinnverteilungsabrede be-
handelt, gelten die Rn. 20.41 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, weiter fort. In diesem Fall beginnt der 
Erdienenszeitraum am steuerlichen Übertragungsstichtag neu zu laufen. 
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3. Behandlung beim begünstigten Gesellschafter bzw. den ehemaligen Mitunternehmern 


Unter der Voraussetzung, dass bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. Rn. 20 
des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, nicht beantragt wird oder die Übergangsregelung angewendet wird und eine 
Aktivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter erfolgt und ein Antrag i. S. d. Rn. 20.28 gestellt wird, gilt 
Folgendes: 


Wenn der frühere Mitunternehmer Arbeitnehmer der Kapitalgesellschaft wird und er die Pensionsanwartschaft nach der Umwand-
lung in die Kapitalgesellschaft weiter erdient, muss jede nach Eintritt des Versorgungsfalls an den Gesellschafter-Geschäftsführer 
geleistete laufende Ruhegehaltzahlung für steuerliche Zwecke aufgeteilt werden. 


Soweit die spätere Pensionsleistung rechnerisch auf in der Zeit nach der Umwandlung (Kapitalgesellschaft) erdiente Anwart-
schaftsteile entfällt, erzielt der pensionierte Gesellschafter-Geschäftsführer steuerpflichtige Versorgungsleistungen i. S. d. §§ 19, 
24 Nummer 2 EStG. 


Soweit die Pensionsleistung rechnerisch auf in der Zeit vor der Umwandlung (Mitunternehmerschaft) erdiente Anwartschaftsteile 
entfällt, erzielt der pensionierte Gesellschafter-Geschäftsführer Einkünfte i. S. d. § 15 Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 
i. V. m. § 24 Nummer 2 EStG. Diese steuerlichen Auswirkungen treten allerdings erst ein, sobald die auf die Zeit vor der Um-
wandlung entfallenden Pensionszahlungen die als Restbetriebsvermögen zurückbehaltene Pensionsforderung (vgl. Rn. 20.28) 
des Gesellschafters übersteigen. 


Die Aufteilung der laufenden Pensionszahlungen in nachträgliche Einnahmen aus der ehemaligen Mitunternehmerstellung einer-
seits und Einnahmen i. S. d. §§ 19, 24 EStG andererseits hat grundsätzlich nach versicherungsmathematischen Grundsätzen zu 
erfolgen. Soweit die Pensionsanwartschaft nach der Umwandlung unverändert bleibt, ist es nicht zu beanstanden, wenn die Pen-
sionsleistung nach dem Verhältnis der Erdienenszeiträume vor und nach der Umwandlung („pro-rata-temporis“) aufgeteilt wird. 


Beispiel: 


Die Personengesellschaft erteilt einem Mitunternehmer im Jahr 01 im Alter von 35 Jahren eine Pensionszusage (Diensteintritt 
im Alter von 30 Jahren), wonach ein Altersruhegeld von monatlich 10.000 € ab Vollendung des 65. Lebensjahres zu zahlen ist 
(Gesamtdienstzeit 35 Jahre). Die Personengesellschaft wird zum 31.12.06 in eine GmbH formwechselnd umgewandelt. Der 
Mitunternehmer ist zu diesem Zeitpunkt 40 Jahre alt (Restdienstzeit 25 Jahre). Die Personengesellschaft passiviert die Pensi-
onsrückstellung in ihrer Steuerbilanz zum 31.12.06 mit 150.000 €. Der Mitunternehmer aktiviert einen entsprechenden Anspruch 
in seiner Sonderbilanz. 


Lösung: 


Die übernehmende GmbH passiviert die Pensionsrückstellung mit dem bei der Personengesellschaft zuletzt passivierten Betrag. 
Der Aktivposten in der Sonderbilanz wird entsprechend dem Antrag nicht entnommen, sondern mit dem Wert von 150.000 € 
„eingefroren“ und als Restbetriebsvermögen des ehemaligen Mitunternehmers behandelt. Die späteren Pensionszahlungen an 
den Gesellschafter-Geschäftsführer sind aufzuteilen. Aus Vereinfachungsgründen ist davon auszugehen, dass von der jeweili-
gen Jahrespensionsleistung i. H. v. 120.000 € 10/35 (also 34.285 € p. a.) auf die Zeit der Mitunternehmerschaft und 25/35 (also 
85.715 € p. a.) auf die Zeit der GmbH entfallen. 


Da die als Restbetriebsvermögen zurückbehaltene Forderung des ehemaligen Mitunternehmers von 150.000 € nur den in der 
Personengesellschaft erdienten Anwartschaftsteil betrifft, muss sie mit den jährlich darauf entfallenden Leistungen i. H. v. 
34.285 € verrechnet werden und ist damit erst im fünften Jahr „verbraucht“. Im ersten bis vierten Jahr nach der Pensionierung 
versteuert der ehemalige Mitunternehmer/Gesellschafter-Geschäftsführer also ausschließlich je 85.715 € nach §§ 19, 24 Num-
mer 4 EStG. Im fünften Pensionsjahr (nach Verbrauch der Forderung) erzielt er neben den Einkünften i. S. d. §§ 19, 24 EStG 
noch nachträgliche Einkünfte i. S. d. § 15 Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 i. V. m. § 24 Nummer 2 EStG i. H. v. 
34.285 € x 5 ./. 150.000 € = 21.425 €. Hierbei handelt es sich um den die nunmehr verbrauchte Forderung übersteigenden 
Betrag. Ab dem sechsten Jahr entstehen folglich nachträgliche Einkünfte i. S. d. § 15 EStG i. H. v. je 34.285 €. 


Falls bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. Rn. 20 des BMF-Schreibens 
vom 29.1.2008, BStBl I S. 317, beantragt und die Pensionszusage als steuerlich unbeachtliche Gewinnverteilungsabrede be-
handelt wird, gelten dagegen die Rn. 20.46 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, weiter fort. 


Falls bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. Rn. 20 des BMF-Schreibens 
vom 29.1.2008, BStBl I S. 317, beantragt und eine Aktivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter vor-
genommen wird, gilt die obige Lösung mit der Maßgabe, dass eine anteilige Verrechnung mit den als Restbetriebsvermögen 
zurückbehaltenen Forderungen der ehemaligen Mitunternehmer vorzunehmen ist. Der begünstigte Gesellschafter erzielt dabei 
nachträgliche Einkünfte i. S. d. § 15 Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 i. V. m. § 24 Nummer 2 EStG, soweit der auf die 
Zeit der Mitunternehmerschaft entfallende Teil der jährlichen Pensionszahlung die anteilige Auflösung seiner Restforderung 
übersteigt. Die übrigen ehemaligen Mitunternehmer erzielen i. H. des jeweiligen anteiligen Auflösungsbetrages ihrer Restforde-
rung bis zu deren vollständigen Auflösung nachträgliche Betriebsausgaben. 


Wird kein Antrag i. S. d. Rn. 20.28 gestellt, ist die Pensionszahlung entsprechend Rn. 20.32 aufzuteilen und, soweit sie auf die 
Zeit der Mitunternehmerschaft entfällt, den Einkünften i. S. v. § 22 Satz 1 Nummer 1 EStG des begünstigten Gesellschafters zu-
zurechnen. 


Wird die Übergangsregelung i. S. d. Rn. 20 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, angewendet und eine Aktivie-
rung der Ansprüche in den Sonderbilanzen aller Gesellschafter vorgenommen, entsteht im Umwandlungszeitpunkt beim begüns-
tigten Gesellschafter durch die Entnahme seines anteilig aktivierten Anspruchs ein Gewinn i. H. der Summe des bei den übrigen 
Gesellschaftern aktivierten Anspruchs, da nur ihm die Pensionsleistung im Versorgungsfall zufließt und somit zuzurechnen ist. 
Entsprechend entsteht bei den übrigen Gesellschaftern ein Verlust, da ihnen die Pensionsleistung nicht zuzurechnen ist. Es wird 
nicht beanstandet, wenn der begünstigte Gesellschafter entsprechend Rn. 5 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, 
seinen Entnahmegewinn auf 15 Wirtschaftsjahre verteilt. 


 


V. Besonderheiten bei grenzüberschreitenden Einbringungen 


1. Anschaffungskosten der erhaltenen Anteile 


Ist das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung des eingebrachten 
Betriebsvermögens sowohl vor als auch nach der Einbringung ausgeschlossen, gelten gem. § 20 Absatz 3 Satz 2 UmwStG die 
erhaltenen Anteile insoweit als mit dem gemeinen Wert des Betriebsvermögens im Einbringungszeitpunkt angeschafft (Verstri-
ckung mit dem gemeinen Wert). Die Regelung hat nur in den Fällen Bedeutung, in denen die übernehmende Gesellschaft auf 
Antrag Buch- oder Zwischenwerte angesetzt hat. 
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2. Anrechnung ausländischer Steuern 


Der Begriff der Betriebsstätte ist im abkommensrechtlichen Sinne zu verstehen. Auf die Mitteilungspflichten des Steuerpflichtigen 
nach § 138 Absatz 2 AO wird hingewiesen. 


 


a) Sonderfall der Einbringung einer Betriebsstätte (§ 20 Absatz 7, § 3 Absatz 3 UmwStG) 


Wird i. R. einer grenzüberschreitenden Einbringung eine in einem anderen EU-Mitgliedstaat liegende Betriebsstätte eingebracht, 
verzichtet der Mitgliedstaat der einbringenden Gesellschaft endgültig auf seine Besteuerungsrechte aus dieser Betriebsstätte 
(Artikel 10 Absatz 1 Satz 1 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). Wendet er 
ein System der Welteinkommensbesteuerung an, darf er den auf die Betriebsstätte entfallenden Veräußerungsgewinn besteuern, 
wenn er die fiktiv im Betriebsstättenstaat auf den Einbringungsgewinn entfallende Steuer anrechnet (Artikel 10 Absatz 2 der Richt-
linie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). Wird einer Betriebsstätte in einem anderen EU-
Mitgliedstaat zuzurechnendes Betriebsvermögen, für die die Bundesrepublik Deutschland die Doppelbesteuerung beim Einbrin-
genden durch Anwendung der Anrechnungsmethode vermeidet, in eine in einem anderen EU-Mitgliedstaat ansässige Gesell-
schaft eingebracht, wird das Besteuerungsrecht der Bundesrepublik Deutschland im Hinblick auf diese Betriebsstätte ausge-
schlossen. Das der ausländischen Betriebsstätte zuzurechnende Betriebsvermögen ist deshalb zwingend mit dem gemeinen 
Wert anzusetzen (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). Es kommt folglich insoweit zu einer Besteuerung des Einbringungs-
gewinns. Darüber hinaus ist die Steuer, die im Betriebsstättenstaat im Veräußerungsfall anfallen würde, fiktiv auf die auf den 
Einbringungsgewinn entfallende Steuer anzurechnen (§ 20 Absatz 7, § 3 Absatz 3 UmwStG). 


Beispiel: 


Eine in Deutschland ansässige GmbH mit portugiesischer Betriebsstätte (keine aktiven Einkünfte) bringt diese in eine spanische 
SA gegen Gewährung von Anteilen ein. 


Lösung: 


Im Hinblick auf die portugiesische Betriebsstätte steht Deutschland nach dem DBA Portugal ein Besteuerungsrecht mit Anrech-
nungsverpflichtung (Aktivitätsklausel) zu. Durch die Einbringung der Betriebsstätte in die spanische SA wird das deutsche Be-
steuerungsrecht an der Betriebsstätte in Portugal ausgeschlossen. Der deutschen GmbH sind nunmehr stattdessen anteilig die 
i. R. d. Einbringung gewährten Anteile an der spanischen SA zuzurechnen. Da das deutsche Besteuerungsrecht an der Be-
triebsstätte durch die Einbringung ausgeschlossen wird, kommt es insoweit zu einer Besteuerung des Einbringungsgewinns 
(§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). Dies ist nach Artikel 10 Absatz 2 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 
34 vom 25.11.2009 (Fusionsrichtlinie) auch zulässig, da Deutschland ein System der Welteinkommensbesteuerung hat. Aller-
dings ist die fiktive Steuer, die im Fall der Veräußerung der Wirtschaftsgüter der Betriebsstätte in Portugal anfallen würde, auf 
die deutsche Steuer anzurechnen (§ 20 Absatz 7, § 3 Absatz 3 UmwStG). 


 


b) Sonderfall steuerlich transparenter Gesellschaften (§ 20 Absatz 8 UmwStG) 


Wird in den Fällen einer grenzüberschreitenden Einbringung eine gebietsfremde einbringende Gesellschaft im Inland als steuer-
lich transparent angesehen, muss die Fusionsrichtlinie auf die Veräußerungsgewinne der Gesellschafter dieser Gesellschaft nicht 
angewendet werden (Artikel 11 Absatz 1 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). 
Allerdings ist die Steuer, die auf die Veräußerungsgewinne der steuerlich transparenten Gesellschaft ohne Anwendung der Fusi-
onsichtlinie erhoben worden wäre, fiktiv auf die auf den Einbringungsgewinn der Gesellschafter entfallende Steuer anzurechnen 
(Artikel 11 Absatz 2 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). Der Vorgang ist 
nach deutschem Recht als Sacheinlage i. S. v. § 20 Absatz 1 UmwStG zu behandeln. Wird einer Betriebsstätte in einem anderen 
EU-Mitgliedstaat zuzurechnendes Betriebsvermögen, für die die Bundesrepublik Deutschland die Doppelbesteuerung beim Ein-
bringenden durch Anwendung der Anrechnungsmethode vermeidet, in eine in einem anderen EU-Mitgliedstaat ansässige Gesell-
schaft eingebracht, wird das Besteuerungsrecht der Bundesrepublik Deutschland für im Inland ansässige Gesellschafter der 
transparenten Gesellschaft im Hinblick auf diese Betriebsstätte ausgeschlossen. Das der ausländischen Betriebsstätte zuzurech-
nende Betriebsvermögen ist deshalb zwingend mit dem gemeinen Wert anzusetzen (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). 
Es kommt folglich insoweit zu einer Besteuerung des Einbringungsgewinns. Darüber hinaus ist die Steuer, die im Betriebsstät-
tenstaat im Veräußerungsfall anfallen würde, beim Einbringenden fiktiv auf die auf den Einbringungsgewinn entfallende Steuer 
anzurechnen (§ 20 Absatz 8 UmwStG). Bei der anzurechnenden Steuer kann es sich sowohl um Einkommensteuer als auch um 
Körperschaftsteuer handeln. 


Beispiel: 


Eine in Deutschland ansässige natürliche Person X ist an einer in Frankreich ansässigen SC mit portugiesischer Betriebsstätte 
(keine aktiven Einkünfte) beteiligt. Die französische SC wird auf eine spanische SA verschmolzen. 


Lösung: 


Die französische SC ist eine von der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie) ge-
schützte Gesellschaft (vgl. Anlage zur Fusionsrichtlinie), die in Frankreich als Kapitalgesellschaft behandelt wird. Nach deut-
schem Recht ist sie jedoch als transparent anzusehen. X gilt deshalb für deutsche Besteuerungszwecke als Mitunternehmer 
der französischen SC und damit auch der portugiesischen Betriebsstätte. Im Hinblick auf die Betriebsstätte kommt deshalb das 
DBA Portugal zur Anwendung, wonach Deutschland ein Besteuerungsrecht mit Anrechnungsverpflichtung (Aktivitätsklausel) 
zusteht. 


Durch die Verschmelzung der SC auf die spanische SA endet die Mitunternehmerstellung des X im Hinblick auf die Betriebs-
stätte in Portugal. Ihm sind nunmehr stattdessen anteilig die i. R. d. Einbringung gewährten Anteile an der spanischen SA zu-
zurechnen. Da das deutsche Besteuerungsrecht an der Betriebsstätte in Portugal durch die Einbringung ausgeschlossen wird, 
kommt es insoweit zu einer Besteuerung des Einbringungsgewinns (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). Dies ist nach 
Artikel 11a Absatz 1 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie) auch zulässig. 
Allerdings ist die fiktive Steuer, die im Fall der Veräußerung der Wirtschaftsgüter der portugiesischen Betriebsstätte anfallen 
würde, auf die deutsche Steuer anzurechnen (§ 20 Absatz 8 UmwStG). 


 


VI. Besonderheiten bei der Einbringung einbringungsgeborener Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 


Nach § 27 Absatz 3 Nummer 3 UmwStG ist § 21 UmwStG 1995 auf einbringungsgeborene Anteile alten Rechts weiterhin anzu-
wenden. Werden i. R. einer Sacheinlage zum gemeinen Wert oder Zwischenwert einbringungsgeborene Anteile alten Rechts 
miteingebracht, sind bei der Ermittlung des Einbringungsgewinns § 8b Absatz 4 KStG a. F. oder § 3 Nummer 40 Satz 3 und 4 
EStG a. F. anzuwenden. Darüber hinaus sind auch nach Ablauf der Siebenjahresfrist (zeitlich unbegrenzt) die Regelungen des 
§ 21 UmwStG 1995 weiter anzuwenden; vgl. Rn. 27.01 ff. 
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Werden einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 i. R. einer Sacheinlage miteingebracht, gelten die erhaltenen 
Anteile insoweit ebenfalls als einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 (§ 20 Absatz 3 Satz 4 UmwStG). Dies 
bedeutet, dass bei einer Veräußerung der (infizierten) Anteile innerhalb der Siebenjahresfrist die Steuerfreistellung nach § 8b 
Absatz 4 KStG a. F. oder § 3 Nummer 40 Satz 3 und 4 EStG a. F. insoweit ausgeschlossen ist. Die Weitereinbringung der ein-
bringungsgeborenen Anteile i. S. d. § 21 UmwStG 1995 im zeitlichen Anwendungsbereich des UmwStG 2006 löst allerdings keine 
neue Siebenjahresfrist i. S. v. § 8b Absatz 4 KStG a. F. oder § 3 Nummer 40 Satz 3 und 4 EStG a. F. aus. 


Im Fall der Veräußerung der mit der Einbringungsgeborenheit infizierten erhaltenen Anteile kommt das neue Recht (rückwirkende 
Einbringungsgewinnbesteuerung) nicht zur Anwendung, soweit die Steuerfreistellung nach § 8b Absatz 4 KStG a. F. oder § 3 
Nummer 40 Satz 3 und 4 EStG a. F. ausgeschlossen ist (§ 27 Absatz 4 UmwStG). Die Anwendung alten Rechts geht somit in-
nerhalb des für den ursprünglichen Einbringungsvorgang (nach altem Recht) geltenden Siebenjahreszeitraums vor. Erfolgt die 
Veräußerung der Anteile hingegen nach Ablauf der Sperrfrist für die einbringungsgeborenen Anteile i. S. d. § 21 UmwStG 1995, 
aber noch innerhalb des für die erhaltenen Anteile geltenden Siebenjahreszeitraums, kommt es in vollem Umfang zur rückwirken-
den Einbringungsgewinnbesteuerung. Für die Ermittlung des Veräußerungsgewinns aus den erhaltenen Anteilen ist aber insoweit 
weiterhin § 21 UmwStG 1995 anzuwenden mit der Folge, dass der Veräußerungsgewinn teilweise nach § 16 EStG und teilweise 
nach § 17 EStG zu ermitteln ist. 


Soweit die Vorschriften des Umwandlungssteuergesetzes in der Fassung der Bekanntmachung vom 15.10.2002, BGBl. I S. 2002, 
zuletzt geändert durch Artikel 3 des Gesetzes vom 16.5.2003, BGBl. I S. 660, weiterhin anzuwenden sind (§ 27 Absatz 3 Um-
wStG), ist auch das BMF-Schreiben vom 25.3.1998, BStBl I S. 268, weiterhin anzuwenden (vgl. Rn. 00.01). 


Beispiel: 


A ist Inhaber eines Einzelunternehmens, das aus zwei Teilbetrieben (Teilbetrieb 1 und 2) besteht. In 01 bringt A den Teilbetrieb 
1 in eine neu gegründete GmbH 1 ein (Buchwert 100.000 €, gemeiner Wert 800.000 €). Die GmbH 1 setzt das übernommene 
Vermögen mit dem Buchwert an. Die neuen Anteile an der GmbH 1 (einbringungsgeborene Anteile i. S. d. § 21 Absatz 1 Um-
wStG 1995) befinden sich im Betriebsvermögen des Einzelunternehmens des A. Im Januar 06 bringt A sein verbliebenes Ein-
zelunternehmen (einschließlich der einbringungsgeborenen Anteile an der GmbH 1) in die GmbH 2 gegen Gewährung von 
neuen Anteilen ein. Die übernehmende GmbH 2 setzt das übernommene Betriebsvermögen mit den Buchwerten (Buchwert 
300.000 €, gemeiner Wert 2.400.000 €; davon GmbH 1 Buchwert 100.000 €, gemeiner Wert 800.000 €) an. Im Juni 09 veräußert 
A die Anteile an der GmbH 2 für 3.000.000 €. 


Lösung: 


Die Anteile an der GmbH 2 gelten insoweit auch als einbringungsgeborene Anteile nach § 20 Absatz 3 Satz 3 UmwStG, als zu 
dem eingebrachten Betriebsvermögen einbringungsgeborene Anteile gehört haben (1/3). Insoweit entsteht zwar grundsätzlich 
ein Gewinn nach § 21 UmwStG 1995 i. V. m. § 16 EStG. Auf diesen ist jedoch das Teileinkünfteverfahren anzuwenden, weil die 
Veräußerung in 09 außerhalb der Sperrfrist des § 3 Nummer 40 Satz 3 ff. EStG a. F. (abgelaufen in 09) erfolgt. Die Veräußerung 
erfolgt aber innerhalb der Sperrfrist des § 22 Absatz 1 UmwStG, so dass insoweit rückwirkend die gemeinen Werte zum Zeit-
punkt der Einbringung – gekürzt um je 1/7 für die inzwischen verstrichenen Zeitjahre – anzusetzen sind. 


Nach § 22 Absatz 1 Satz 5 UmwStG gilt für i. R. einer Sacheinlage miteingebrachte Anteile an einer Kapitalgesellschaft oder 
Genossenschaft § 22 Absatz 2 UmwStG. Ein Einbringungsgewinn I entsteht insoweit nicht. Auch ein Einbringungsgewinn II ent-
steht insoweit nicht, da nach dem Sachverhalt die übernehmende GmbH 2 die eingebrachten Anteile an der GmbH 1 (noch) 
nicht veräußert hat. In dem dargestellten Beispiel entsteht also nur ein zu versteuernder Einbringungsgewinn I i. H. v. 800.000 €, 
der wie folgt zu ermitteln ist: 


 


gemeiner Wert im Zeitpunkt der Einbringung 2.400.000 € 


./. gemeiner Wert der Anteile an der GmbH 1 800.000 € 


Zwischensumme 1.600.000 € 


./. Buchwert im Zeitpunkt der Einbringung (bereits gekürzt um 
100.000 € Buchwert Anteile an der GmbH 1) 200.000 € 


Einbringungsgewinn I 1.400.000 € 


./. Minderung um 3/7 wegen Ablaufs von drei Zeitjahren 600.000 € 


zu versteuernder Einbringungsgewinn I 800.000 € 


 


A muss zunächst rückwirkend für 06 einen Einbringungsgewinn I i. H. v. 800.000 € versteuern. Durch die Veräußerung der 
erhaltenen Anteile an der GmbH 2 entsteht in 09 außerdem ein Veräußerungsgewinn nach §§ 16 und 17 EStG i. H. v. insgesamt 
1.900.000 € (Verkaufspreis 3.000.000 € ./. 300.000 € Anschaffungskosten aus Einbringung ./. 800.000 € Einbringungsgewinn I), 
der nach § 3 Nummer 40 Satz 1 Buchstabe c EStG zu 40 % steuerfrei ist. 


Die Veräußerung der erhaltenen Anteile an der GmbH 2 löst also nicht nur die rückwirkende Einbringungsgewinnbesteuerung, 
sondern gleichzeitig auch die Besteuerung des Gewinns nach § 17 Absatz 2 EStG (2/3 des Verkaufspreises = 2.000.000 € ./. 
Anschaffungskosten 200.000 € ./. Einbringungsgewinn I 800.000 € = 1.000.000 €) und nach § 21 UmwStG 1995 i. V. m. § 16 
EStG (1/3 des Verkaufspreises = 1.000.000 € ./. Anschaffungskosten 100.000 € = 900.000 €) aus. 


 


C. Bewertung der Anteile beim Anteilstausch (§ 21 UmwStG) 


I. Allgemeines 


§ 21 UmwStG betrifft den Tausch von Anteilen an einer in- oder ausländischen Kapitalgesellschaft oder Genossenschaft (erwor-
bene Gesellschaft) gegen Gewährung von neuen Anteilen der erwerbenden in- oder ausländischen Kapitalgesellschaft oder Ge-
nossenschaft (übernehmende Gesellschaft). Werden Anteile an einer Kapitalgesellschaft oder Genossenschaft, die zum Betriebs-
vermögen eines Betriebs, Teilbetriebs oder Mitunternehmeranteils gehören, mit den Wirtschaftsgütern dieses Unternehmensteils 
in eine Kapitalgesellschaft oder Genossenschaft eingebracht, geht die Regelung des § 20 UmwStG der des § 21 UmwStG vor. 
Zur Frage der rückwirkenden Einbringungsgewinnbesteuerung bei miteingebrachten Anteilen vgl. Rn. 22.02. 


§ 21 UmwStG ist nur auf Anteile im Betriebsvermögen, Anteile im Privatvermögen i. S. d. § 17 EStG und einbringungsgeborene 
Anteile i. S. d. § 21 Absatz 1 UmwStG 1995 anzuwenden. Für alle übrigen Anteile gilt § 20 Absatz 4a Satz 1 und 2 EStG. 


 


II. Persönlicher Anwendungsbereich 


1. Einbringender 
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Hinsichtlich der Person des Einbringenden vgl. Rn. 20.02, insoweit bestehen in Bezug auf die Ansässigkeit keine Beschränkungen 
(Umkehrschluss aus § 1 Absatz 4 Satz 1 Nummer 2 UmwStG). 


 


2. Übernehmende Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) 


Zu den persönlichen Anwendungsvoraussetzungen beim übernehmenden Rechtsträger vgl. Rn. 01.54 f. 


 


3. Erworbene Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) 


Erworbene Gesellschaft ist die Kapitalgesellschaft oder Genossenschaft, deren Anteile i. R. d. Anteilstauschs in die überneh-
mende Gesellschaft eingebracht werden. Gesellschaft kann eine in § 1 Absatz 1 Nummer 1 und 2 KStG aufgezählte Kapitalge-
sellschaft oder Genossenschaft einschließlich der ausländischen Gesellschaften (EU-/ 
EWR- oder Drittstaat) sein, soweit diese nach den Wertungen des deutschen Steuerrechts als Kapitalgesellschaften oder Genos-
senschaften anzusehen sind (vgl. Rn. 01.27). 


Die Anteile müssen dem Einbringenden zum Zeitpunkt des Anteilstauschs steuerlich zuzurechnen sein. Maßgebend hierfür ist 
das wirtschaftliche Eigentum an den Anteilen (§ 39 Absatz 2 Nummer 1 AO). 


 


III. Bewertung der eingebrachten Anteile bei der übernehmenden Gesellschaft 


1. Ansatz des gemeinen Werts 


Die eingebrachten Anteile werden durch die übernehmende Gesellschaft i. R. eines Veräußerungs- und Anschaffungsvorgangs 
erworben. Daher hat – soweit kein Fall des sog. qualifizierten Anteilstauschs vorliegt (vgl. hierzu Rn. 21.09) – die übernehmende 
Gesellschaft nach § 21 Absatz 1 Satz 1 UmwStG die eingebrachten Anteile zwingend mit dem gemeinen Wert anzusetzen. Dabei 
ist der in der Handelsbilanz ausgewiesene Wert für die Steuerbilanz unbeachtlich. 


Der gemeine Wert ist auf den Einbringungszeitpunkt zu ermitteln. Für die Ermittlung des gemeinen Werts gilt § 11 BewG. Zur 
Bewertung nach § 11 Absatz 2 BewG gelten die gleichlautenden Erlasse der obersten Finanzbehörden der Länder zur Anwen-
dung der §§ 11, 95 bis 109 und 199 ff. BewG in der Fassung des ErbStRG vom 17.5.2011, BStBl I S. 606, auch für ertragsteuer-
liche Zwecke entsprechend (vgl. BMF-Schreiben vom 22.9.2011, BStBl I S. 859). 


 


2. Bewertungswahlrecht beim qualifizierten Anteilstausch (§ 21 Absatz 1 Satz 2 UmwStG) 


a) Begriff des qualifizierten Anteilstauschs 


Ein qualifizierter Anteilstausch liegt vor, wenn die übernehmende Gesellschaft nach der Einbringung nachweisbar unmittelbar die 
Mehrheit der Stimmrechte an der erworbenen Gesellschaft hält (mehrheitsvermittelnde Beteiligung). In diesem Fall kann die über-
nehmende Gesellschaft anstatt des gemeinen Werts auf Antrag die eingebrachten Anteile mit dem Buch- oder Zwischenwert 
ansetzen. Liegt der gemeine Wert unterhalb des Buchwerts der eingebrachten Anteile, ist der gemeine Wert anzusetzen. Gehören 
die Anteile zum Privatvermögen des Einbringenden, treten an die Stelle des Buchwerts die Anschaffungskosten (§ 21 Absatz 2 
Satz 5 UmwStG). 


Begünstigt ist sowohl der Fall, dass eine mehrheitsvermittelnde Beteiligung erst durch den Einbringungsvorgang entsteht, als 
auch der Fall, dass eine zum Übertragungsstichtag bereits bestehende mehrheitsvermittelnde Beteiligung weiter aufgestockt wird. 
Es genügt, wenn mehrere Personen Anteile einbringen, die nicht einzeln, sondern nur insgesamt die Voraussetzungen des § 21 
Absatz 1 Satz 2 UmwStG erfüllen, sofern die Einbringungen auf einem einheitlichen Vorgang beruhen. 


Beispiel: 


a) A bringt in die Y-AG 51 % der Anteile an der X-GmbH ein, an der die Y-AG bislang noch nicht beteiligt war; 


b) B bringt in die Y-AG 10 % der Anteile an der X-GmbH ein, an der die Y-AG bereits 51 % hält; 


c) die Y-AG hält bereits 40 % der Anteile an der X-GmbH. I. R. eines einheitlichen Kapitalerhöhungsvorgangs bringen C und D 
jeweils weitere 6 % der Anteile an der X-GmbH ein. Das Bewertungswahlrecht kann für jede Einbringung gesondert ausgeübt 
werden. 


 


b) Einschränkungen des Bewertungswahlrechts 


Eine Einschränkung des Bewertungswahlrechtes sieht § 21 Absatz 1 Satz 2 Nummer 2 UmwStG vor, soweit die neben den neuen 
Anteilen gewährten sonstigen Gegenleistungen die gesetzlichen Grenzen überschreiten (vgl. Rn. 20.19a). In diesen Fällen kommt 
es zwingend zum Ansatz eines Zwischenwerts, da insoweit eine Buchwertfortführung ausgeschlossen ist. 


Ergänzend zu § 21 Absatz 1 Satz 2 UmwStG sieht § 21 Absatz 1 Satz 4 UmwStG für Fälle, in denen sonstige Gegenleistungen 
gewährt werden, vor, dass bei der übernehmenden Gesellschaft mindestens der gemeine Wert der sonstigen Gegenleistungen 
anzusetzen ist, wenn dieser den Wert nach Satz 2 übersteigt. 


 


c) Verhältnis zum Handelsrecht 


Der Ansatz eines Buch- oder Zwischenwerts in der Steuerbilanz der übernehmenden Gesellschaft ist nicht davon abhängig, dass 
in der Handelsbilanz der übernehmenden Gesellschaft ein übereinstimmender Wertansatz ausgewiesen wird (kein Maßgeblich-
keitsgrundsatz; Rn. 21.07 und 20.20 gelten entsprechend). 


 


d) Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung 


Rn. 20.21, 20.23 und 20.24 gelten entsprechend. 


 


IV. Ermittlung des Veräußerungspreises der eingebrachten Anteile und des Wertansatzes der erhaltenen Anteile beim 
Einbringenden 


Gem. § 21 Absatz 2 Satz 1 UmwStG gilt der Wert, mit dem die übernehmende Gesellschaft die Anteile ansetzt, beim Einbringen-
den als Veräußerungspreis der eingebrachten Anteile und gleichzeitig als Anschaffungskosten der im Gegenzug erhaltenen An-
teile. Rn. 20.23 gilt entsprechend. 


Ist hingegen das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der einge-
brachten Anteile ausgeschlossen oder beschränkt, erfolgt die Bewertung der eingebrachten Anteile beim Einbringenden nach 
§ 21 Absatz 2 Satz 2 erster Halbsatz UmwStG mit dem gemeinen Wert. Die gleiche Rechtsfolge tritt im Fall des § 21 Absatz 2 
Satz 2 zweiter Halbsatz UmwStG ein, wenn das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns 
aus der Veräußerung der erhaltenen Anteile ausgeschlossen oder beschränkt ist.  
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Unter den Voraussetzungen des § 21 Absatz 2 Satz 3 UmwStG ist eine Rückausnahme von § 21 Absatz 2 Satz 2 UmwStG vor-
gesehen: Dem Einbringenden wird ein Wahlrecht eingeräumt, als Veräußerungspreis für die eingebrachten Anteile und als An-
schaffungskosten der erhaltenen Anteile den Buch- oder Zwischenwert anzusetzen. Voraussetzung hierfür ist ein Antrag des 
Einbringenden nach § 21 Absatz 2 Satz 4 UmwStG. Zudem 


 


– darf das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der erhaltenen 
Anteile nicht ausgeschlossen oder beschränkt sein (vgl. Beispiel 1), 


oder 


– die Besteuerung eines Einbringungsgewinns ist aufgrund von Artikel 8 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 
vom 25.11.2009 (Fusionsrichtlinie) trotz Ausschlusses oder Beschränkung des Besteuerungsrechts nicht zulässig (vgl. Bei-
spiel 2). 


Auf den Wertansatz bei der übernehmenden Gesellschaft kommt es in diesen Fällen nicht an (keine doppelte Buchwertverknüp-
fung). 


Beispiel 1: 
Kein Ausschluss oder keine Beschränkung des Besteuerungsrechts 


Der in Deutschland unbeschränkt steuerpflichtige und ansässige Gesellschafter A (natürliche Person) ist alleiniger Gesellschaf-
ter der inländischen A-GmbH (Ort der Geschäftsleitung in Deutschland). Er bringt seine Anteile an der A-GmbH in die in Frank-
reich ansässige X-SARL ausschließlich gegen Gewährung neuer Gesellschaftsrechte ein. 


Lösung: 


Die Einbringung fällt nach § 1 Absatz 4 Nummer 1 UmwStG in den Anwendungsbereich des UmwStG, weil die übernehmende 
X-SARL eine Gesellschaft i. S. d. Artikels 54 des Vertrags über die Arbeitsweise der Europäischen Union ist. Auf die abkom-
mensrechtliche Ansässigkeit des Einbringenden und der Gesellschaft, deren Anteile eingebracht werden, kommt es nicht an. 


Nach § 21 Absatz 1 Satz 1 UmwStG sind die i. R. eines Anteilstauschs eingebrachten Anteile, sofern keine schädliche Gegen-
leistung gewährt wird, bei der übernehmenden Gesellschaft grundsätzlich mit dem gemeinen Wert anzusetzen. Dies gilt nach 
§ 21 Absatz 1 Satz 2 UmwStG allerdings dann nicht, wenn eine mehrheitsvermittelnde Beteiligung eingebracht wird. In diesem 
Fall können die eingebrachten Anteile auch mit dem Buch- oder Zwischenwert angesetzt werden. Nach § 21 Absatz 2 Satz 1 
UmwStG gilt grundsätzlich der Wert, mit dem die übernehmende Gesellschaft die eingebrachten Anteile ansetzt, beim Einbrin-
genden als Veräußerungspreis und als Anschaffungskosten der neuen Anteile. 


In Abweichung hiervon sieht § 21 Absatz 2 Satz 2 erster Halbsatz UmwStG zwingend den Ansatz der eingebrachten Anteile mit 
dem gemeinen Wert vor, wenn das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus der Veräußerung der eingebrach-
ten Anteile nach der Einbringung ausgeschlossen oder beschränkt ist; dies ist hier der Fall.  


Allerdings können nach § 21 Absatz 2 Satz 3 Nummer 1 UmwStG auf Antrag des Einbringenden die erhaltenen Anteile mit dem 
Buch- oder Zwischenwert bewertet werden, wenn das Recht Deutschlands hinsichtlich des Gewinns aus der Veräußerung der 
erhaltenen Anteile nicht ausgeschlossen oder beschränkt ist. Im Beispielsfall steht Deutschland nach dem DBA Frankreich das 
alleinige Besteuerungsrecht für Gewinne aus der Veräußerung der erhaltenen (neuen) Anteile an der X-SARL zu, welche auch 
eine EU-Kapitalgesellschaft ist. Überdies hält die X-SARL nach der Einbringung alle Anteile an der inländischen A-GmbH und 
hat hierfür als Gegenleistung dem A nur neue Anteile und keine (schädlichen) sonstigen Gegenleistungen gewährt. Der Einbrin-
gende A kann somit nach § 21 Absatz 2 Satz 3 Nummer 1 UmwStG die Buchwertfortführung oder den Zwischenwertansatz 
auch dann wählen. wenn bei der übernehmenden Gesellschaft (hier: der X-SARL in Frankreich) nicht der Buch- oder Zwischen-
wert angesetzt wird. Der Buch- oder Zwischenwert gilt dann als Anschaffungskosten der neuen Anteile. 


Beispiel 2: 


Ausschluss oder Beschränkung des Besteuerungsrechts 


Wie Beispiel 1; jedoch wird die Beteiligung an der in Deutschland ansässigen A-GmbH durch die in Deutschland ansässige B-
GmbH in die nach dem DBA Tschechoslowakei in der Tschechischen Republik ansässige X s.r.o. eingebracht. 


Lösung: 


In diesem Fall wird zwar das Besteuerungsrecht an den eingebrachten Anteilen weder ausgeschlossen noch beschränkt, da 
nach dem DBA Tschechoslowakei weiterhin dem Ansässigkeitsstaat der A-GmbH – Deutschland – das Besteuerungsrecht hin-
sichtlich des Gewinns aus der Veräußerung der eingebrachten Anteile zusteht. Allerdings ergibt sich aus dem DBA Tschecho-
slowakei hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile eine Beschränkung, da das Besteuerungsrecht 
auch dem Sitzstaat der X s.r.o. – Tschechien – zusteht. Der Buchwertansatz ist somit grundsätzlich nach § 21 Absatz 2 Satz 2 
zweiter Halbsatz UmwStG ausgeschlossen. 


Allerdings können nach § 21 Absatz 2 Satz 3 Nummer 2 UmwStG auf Antrag des Einbringenden die erhaltenen Anteile mit dem 
Buch- oder Zwischenwert bewertet werden, wenn der Gewinn aufgrund von Artikel 8 der Richtlinie 2009/133/EG (Fusionsricht-
linie) nicht besteuert werden darf. Dies ist dann der Fall, wenn neben der übernehmenden Gesellschaft auch die eingebrachte 
Gesellschaft in einem Mitgliedstaat der EU / des EWR ansässig ist und die Zuzahlung 10 % des Nennwerts der ausgegebenen 
Anteile nicht überschreitet. Die Einbringung der Anteile an der A-GmbH durch die B-GmbH in die tschechische X s.r.o. im Wege 
des qualifizierten Anteilstauschs fällt in den Anwendungsbereich der Fusionsrichtlinie. Die einbringende B-GmbH kann folglich 
nach § 21 Absatz 2 Satz 3 Nummer 2 UmwStG den Buch- oder Zwischenwertansatz wählen. 


 


V. Besteuerung des aus dem Anteilstausch resultierenden Gewinns beim Einbringenden 


Die steuerliche Behandlung des aus dem Anteilstausch entstehenden Gewinns beim Einbringenden erfolgt nach den allgemeinen 
Vorschriften über die Veräußerung von Kapitalanteilen (z. B. §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 und §§ 20, 32d 
Absatz 1 EStG, § 8b KStG). 


 


VI. Steuerlicher Übertragungsstichtag (Einbringungszeitpunkt) 


Für die Bestimmung des Zeitpunkts des Anteilstauschs ist auf den Zeitpunkt der Übertragung des wirtschaftlichen Eigentums der 
eingebrachten Anteile auf die übernehmende Gesellschaft abzustellen. §§ 2 und 20 Absatz 5 und 6 UmwStG sind nicht anzuwen-
den. 


 


D. Besteuerung des Anteilseigners (§ 22 UmwStG) 


I. Allgemeines 
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Erfolgt die Sacheinlage oder der Anteilstausch nicht zum gemeinen Wert, ist in den Fällen der Veräußerung der erhaltenen Anteile 
oder der eingebrachten Anteile innerhalb eines Zeitraums von sieben Jahren nach dem Einbringungszeitpunkt § 22 UmwStG 
anzuwenden. 


Dabei führt in den Fällen der Sacheinlage die Veräußerung der erhaltenen Anteile zur Anwendung von § 22 Absatz 1 UmwStG 
(Besteuerung des Einbringungsgewinns I), soweit diese nicht auf miteingebrachte Anteile an Kapitalgesellschaften oder Genos-
senschaften entfallen (§ 22 Absatz 1 Satz 5 erster Halbsatz UmwStG). 


Ist Einbringender eine Personengesellschaft (vgl. Rn. 20.03), ist wegen des Transparenzprinzips sowohl eine Veräußerung der 
sperrfristbehafteten Anteile durch die Personengesellschaft selbst als auch die Veräußerung eines Mitunternehmeranteils, zu 
dessen Betriebsvermögen die sperrfristbehafteten Anteile gehören, durch den Mitunternehmer ein Veräußerungsvorgang i. S. v. 
§ 22 Absatz 1 Satz 1 UmwStG. Dies gilt infolge des Transparenzprinzips auch, wenn bei doppel- oder mehrstöckigen Personen-
gesellschaften eine mittelbare Veräußerung eines Mitunternehmeranteils erfolgt. Die Voraussetzungen des § 1 Absatz 4 und des 
§ 22 UmwStG sind gesellschafterbezogen zu prüfen. 


In den Fällen des Anteilstauschs sowie in den Fällen der Sacheinlage unter Miteinbringung von Anteilen an Kapitalgesellschaften 
oder Genossenschaften führt die Veräußerung der eingebrachten Anteile durch die übernehmende Gesellschaft zur Anwendung 
von § 22 Absatz 2 UmwStG (Besteuerung des Einbringungsgewinns II), soweit die eingebrachten Anteile im Zeitpunkt der Ein-
bringung nicht nach § 8b Absatz 2 KStG hätten steuerfrei veräußert werden können. 


In den Fällen der Sacheinlage gelten die erhaltenen Anteile als Anteile i. S. d. § 22 Absatz 1 UmwStG und in den Fällen des 
Anteilstauschs die eingebrachten Anteile als Anteile i. S. d. § 22 Absatz 2 UmwStG (sog. sperrfristbehaftete Anteile). 


Die Veräußerung der sperrfristbehafteten Anteile sowie die nach § 22 Absatz 1 Satz 6 und Absatz 2 Satz 6 UmwStG der Veräu-
ßerung gleichgestellten Ersatzrealisationstatbestände lösen die rückwirkende Besteuerung des Einbringungsgewinns I oder II 
beim Einbringenden im Einbringungszeitpunkt aus (siehe Rn. 22.18 ff.). Dies gilt auch in den Fällen der unentgeltlichen Rechts-
nachfolge (§ 22 Absatz 6 UmwStG; vgl. Rn. 22.41 f.) und in den Fällen der Mitverstrickung von Anteilen (§ 22 Absatz 7 UmwStG; 
vgl. Rn. 22.43 – 22.46). Die Veräußerung der Anteile und die gleichgestellten Tatbestände gelten dabei im Hinblick auf die Steu-
erbescheide des Einbringenden für das Einbringungsjahr als rückwirkendes Ereignis i. S. v. § 175 Absatz 1 Satz 1 Nummer 2 AO. 
Die Korrektur eines bereits bestandskräftig gewordenen Steuerbescheids zur Erfassung eines durch eine Veräußerung ausge-
lösten Einbringungsgewinns gem. § 175 Absatz 1 Satz 1 Nummer 2 AO setzt im Einzelfall des Weiteren voraus, dass das schäd-
liche Ereignis erst nach Erlass des zu ändernden Bescheids verwirklicht worden ist. Die Anwendung von § 173 Absatz 1 Num-
mer 1 AO ist zu prüfen (vgl. BFH vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). 


Wird nur ein Teil der sperrfristbehafteten Anteile veräußert oder ist nur hinsichtlich eines Teils der sperrfristbehafteten Anteile ein 
der Veräußerung der Anteile gleichgestellter Tatbestand i. S. v. § 22 Absatz 1 Satz 6 und Absatz 2 Satz 6 UmwStG erfüllt, erfolgt 
auch die rückwirkende Einbringungsgewinnbesteuerung nur anteilig (§ 22 Absatz 1 Satz 1 und Absatz 2 Satz 1 UmwStG). 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.01 gegen Gewährung von Anteilen zum Buchwert 
100.000 € in die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.7.02 veräußert X 10 % der Anteile an der A-GmbH 
für 20.000 €. 


Lösung: 


Die Veräußerung der sperrfristbehafteten Anteile in 02 führt anteilig (10 %) zu einer rückwirkenden Einbringungsgewinnbesteu-
erung zum 1.1.01 (§ 22 Absatz 1 Satz 1 UmwStG): 


 


anteiliges eingebrachtes Betriebsvermögen: 10 % von 170.000 € = 17.000 € 


./. anteiliger Buchwert der Anteile: 10 % von 100.000 € = 10.000 € 


anteiliger Einbringungsgewinn I vor Siebtelregelung 7.000 € 


./. 1/7 (§ 22 Absatz 1 Satz 3 UmwStG) 1.000 € 


zu versteuernder Einbringungsgewinn I 6.000 € 


 


Ermittlung des Veräußerungsgewinns aus den Anteilen an der A-GmbH zum 1.7.02: 


Veräußerungspreis 20.000 € 


./. ursprüngliche Anschaffungskosten 10.000 € 


./. nachträgliche Anschaffungskosten aus Einbringungsgewinn I 6.000 € 


Veräußerungsgewinn nach § 17 EStG 4.000 € 


davon steuerpflichtig (Teileinkünfteverfahren) 60 % 2.400 € 


 


Die steuerliche Behandlung der Veräußerung der sperrfristbehafteten Anteile erfolgt nach den allgemeinen Vorschriften über die 
Veräußerung von Kapitalanteilen (z. B. §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 EStG, § 8b KStG).  


Hält der Einbringende oder der unentgeltliche Rechtsnachfolger i. R. einer Sacheinlage oder eines Anteilstauschs unter dem 
gemeinen Wert erhaltene Anteile im Privatvermögen, erzielt er aus der Veräußerung der Anteile auch dann Einkünfte aus Gewer-
bebetrieb i. S. v. § 17 Absatz 1 EStG, wenn er innerhalb der letzten fünf Jahre am Kapital der Gesellschaft nicht unmittelbar oder 
mittelbar zu mindestens 1 % beteiligt war (§ 17 Absatz 6 EStG). In den Fällen des Anteilstauschs gilt dies nur, wenn der Einbrin-
gende zum Einbringungszeitpunkt innerhalb der letzten fünf Jahre am Kapital der eingebrachten Gesellschaft unmittelbar oder 
mittelbar zu mindestens 1 % beteiligt war (§ 17 Absatz 6 Nummer 2 erste Alternative EStG). § 17 Absatz 6 EStG ist unabhängig 
vom Ablauf des in § 22 Absatz 1 und 2 UmwStG geregelten Siebenjahreszeitraums anzuwenden. 


 


II. Rückwirkende Besteuerung des Einbringungsgewinns (§ 22 Absatz 1 und 2 UmwStG) 


1. Sacheinlage (§ 22 Absatz 1 UmwStG) 


Im Fall der Veräußerung erhaltener Anteile durch den Einbringenden oder der Verwirklichung eines nach § 22 Absatz 1 Satz 6 
UmwStG der Veräußerung gleichgestellten Ersatzrealisationstatbestands innerhalb des Siebenjahreszeitraums ist rückwirkend 
auf den Einbringungszeitpunkt der Einbringungsgewinn I als Gewinn des Einbringenden i. S. v. § 16 EStG zu versteuern. Dabei 
sind § 16 Absatz 4 und § 34 EStG nicht anzuwenden. Dies gilt auch beim Eintritt eines schädlichen Ereignisses innerhalb des 
ersten Zeitjahres nach der Einbringung. Hinsichtlich der Zugehörigkeit des Einbringungsgewinns I zum Gewerbeertrag gelten die 
allgemeinen Grundsätze (vgl. § 7 Satz 2 GewStG). Ein Einbringungsgewinn I unterliegt nicht der Gewerbesteuer, wenn auch die 
Einbringung zum gemeinen Wert nicht gewerbesteuerpflichtig gewesen wäre. Dies gilt auch, wenn nicht sämtliche erhaltenen 
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Anteile in einem Vorgang veräußert werden (BFH vom 11.7.2019, I R 26/18, BStBl 2022 II S. 93). § 6b EStG findet auf den 
Einbringungsgewinn I keine Anwendung.  


Veräußerung ist jede Übertragung gegen Entgelt. Hierzu gehören insbesondere auch Umwandlungen und Einbringungen, z. B. 
Verschmelzung, Auf- oder Abspaltung, Formwechsel (vgl. Rn. 00.02). 


Für Zwecke der Berechnung des Einbringungsgewinns I ist (ggf. nachträglich) der gemeine Wert des eingebrachten Betriebsver-
mögens (ohne miteingebrachte Anteile an Kapitalgesellschaften und Genossenschaften) auf den Einbringungszeitpunkt zu ermit-
teln. Der Einbringungsgewinn I vermindert sich für jedes seit dem Einbringungszeitpunkt abgelaufene Zeitjahr um 1/7. 


Der Einbringungsgewinn I berechnet sich demnach wie folgt (§ 22 Absatz 1 Satz 3 UmwStG): 


 


Gemeiner Wert des eingebrachten Betriebsvermögens 


(ohne miteingebrachte Anteile an Kapitalgesellschaften und Genossenschaften) 


./. Kosten für den Vermögensübergang (vgl. Rn. 22.09) 


./. Wertansatz bei der übernehmenden Gesellschaft 


= Einbringungsgewinn I vor Siebtelregelung 


./. Verringerung um je 1/7 pro abgelaufenes Zeitjahr seit Einbringung 


= zu versteuernder Einbringungsgewinn I 


 


Im Jahr der Einbringung ist der laufende Gewinn um die bei der Ermittlung des rückwirkend zu versteuernden Einbringungsge-
winns abgezogenen Kosten für den Vermögensübergang zu erhöhen, soweit diese (zutreffend) den laufenden Gewinn oder den 
Einbringungsgewinn (wenn die Einbringung z. B. zu Zwischenwerten erfolgte) gemindert haben. 


Der Einbringungsgewinn I gilt nach § 22 Absatz 1 Satz 4 UmwStG als nachträgliche Anschaffungskosten der erhaltenen Anteile 
im Einbringungszeitpunkt. Wurden die erhaltenen Anteile durch einen Vorgang i. S. v. § 22 Absatz 1 Satz 6 UmwStG zum Buch-
wert weitereingebracht, erhöhen sich auch die Anschaffungskosten der auf den erhaltenen Anteilen beruhenden Anteile entspre-
chend (§ 22 Absatz 1 Satz 7 UmwStG). Damit vermindert sich der Gewinn aus der Veräußerung der erhaltenen Anteile ebenso 
wie der Gewinn aus der Veräußerung der auf den erhaltenen Anteilen beruhenden Anteile nach z. B. §§ 13, 15, 16, 17 und 18 
EStG entsprechend. 


Ist das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile 
ausgeschlossen oder beschränkt, umfasst der Einbringungsgewinn I auch die stillen Reserven der i. R. d. Sacheinlage miteinge-
brachten Anteile (§ 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG). 


Beispiel: 


Der in Frankreich ansässige X bringt seine inländische Betriebsstätte, zu der Anteile an der inländischen Y-GmbH gehören, in 
01 in die Z-GmbH ein. In 02 veräußert er die im Privatvermögen gehaltenen Anteile an der Z-GmbH. 


Lösung: 


Durch die Anteilsveräußerung in 02 entsteht gem. § 22 Absatz 1 Satz 3 UmwStG ein Einbringungsgewinn I i. H. d. stillen Re-
serven des Betriebsvermögens der inländischen Betriebsstätte. Dabei ist gem. § 22 Absatz 1 erster Halbsatz UmwStG die Be-
teiligung an der Y-GmbH grundsätzlich auszunehmen. Da durch das DBA Frankreich jedoch das deutsche Besteuerungsrecht 
hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile ausgeschlossen ist, sind nach § 22 Absatz 1 Satz 5 zwei-
ter Halbsatz UmwStG auch die auf die Anteile an der Y-GmbH entfallenden stillen Reserven in die Besteuerung des Einbrin-
gungsgewinns I einzubeziehen; insoweit ist § 3 Nummer 40 EStG anzuwenden. 


 


2. Anteilstausch und Miteinbringung von Anteilen an Kapitalgesellschaften oder Genossenschaften bei Sacheinlage 
(§ 22 Absatz 2 UmwStG) 


Im Fall der Veräußerung eingebrachter Anteile durch die übernehmende Gesellschaft oder der Verwirklichung eines nach § 22 
Absatz 2 Satz 6 i. V. m. Absatz 1 Satz 6 UmwStG der Veräußerung gleichgestellten Ersatzrealisationstatbestands innerhalb des 
Siebenjahreszeitraums ist beim Einbringenden rückwirkend auf den Einbringungszeitpunkt der Einbringungsgewinn II als Gewinn 
des Einbringenden aus der Veräußerung von Anteilen (z. B. nach §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 EStG, § 8b 
KStG) zu versteuern. Dies gilt nur insoweit, als beim Einbringenden der Gewinn aus der Veräußerung dieser Anteile im Einbrin-
gungszeitpunkt nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre. Dies ist insbesondere dann der Fall, wenn der Einbrin-
gende eine natürliche Person oder ein Kreditinstitut oder ein Lebens- oder Krankenversicherungsunternehmen in der Rechtsform 
einer Körperschaft ist, bei der die Steuerbefreiung hinsichtlich der eingebrachten Anteile nach § 8b Absatz 7 oder 8 KStG ausge-
schlossen ist. (§ 22 Absatz 2 Satz 1 UmwStG). 


Bei der rückwirkenden Einbringungsgewinnbesteuerung kommt der Freibetrag nach § 16 Absatz 4 EStG nicht zur Anwendung. 
Dies gilt auch beim Eintritt eines schädlichen Ereignisses innerhalb des ersten Zeitjahres nach der Einbringung. Der Einbrin-
gungsgewinn II gehört bei Anteilen im Betriebsvermögen zum Gewerbeertrag. Ein Einbringungsgewinn II unterliegt jedoch nicht 
der Gewerbesteuer, wenn auch die Einbringung zum gemeinen Wert nach § 7 Satz 2 GewStG nicht gewerbesteuerpflichtig ge-
wesen wäre (BFH vom 11.7.2019, I R 13/18, BStBl 2022 II S. 91). § 6b EStG findet auf den Einbringungsgewinn II keine Anwen-
dung. 


Für Zwecke der Berechnung des Einbringungsgewinns II ist (ggf. nachträglich) der gemeine Wert der eingebrachten Anteile auf 
den Einbringungszeitpunkt zu ermitteln. Der Einbringungsgewinn II vermindert sich für jedes seit dem Einbringungszeitpunkt ab-
gelaufene Zeitjahr um 1/7. 


Der Einbringungsgewinn II berechnet sich demnach wie folgt (§ 22 Absatz 2 Satz 3 UmwStG): 


Gemeiner Wert der eingebrachten Anteile 


./. Kosten für den Vermögensübergang (vgl. Rn. 22.09) 


./. Wertansatz der erhaltenen Anteile beim Einbringenden 


= Einbringungsgewinn II vor Siebtelregelung 


./. Verringerung um je 1/7 pro abgelaufenes Zeitjahr seit Einbringung 


= zu versteuernder Einbringungsgewinn II 


 


Bei der Berechnung des Einbringungsgewinns II ist der Wertansatz der erhaltenen Anteile um den gemeinen Wert der sonstigen 
Gegenleistung (§ 20 Absatz 3 Satz 3 i. V. m. § 21 Absatz 2 Satz 6 UmwStG) zu erhöhen. 


22.08 


22.09 


22.10 


22.11 


22.12 


22.13 


22.14 


22.15 







 


67 


 


Der Einbringungsgewinn II gilt nach § 22 Absatz 2 Satz 4 UmwStG als nachträgliche Anschaffungskosten der erhaltenen Anteile 
im Einbringungszeitpunkt. Wurden die erhaltenen Anteile durch einen Vorgang i. S. v. § 22 Absatz 1 Satz 6 Nummer 2 UmwStG 
zum Buchwert weitereingebracht, erhöhen sich auch die Anschaffungskosten der auf den erhaltenen Anteilen beruhenden Anteile 
beim Einbringenden und der übernehmenden Gesellschaft entsprechend (§ 22 Absatz 2 Satz 7 i. V. m. Absatz 1 Satz 7 Um-
wStG). Damit vermindert sich der Gewinn aus einer nachfolgenden Veräußerung der erhaltenen Anteile und der auf diesen An-
teilen beruhenden Anteile entsprechend. 


Hat der Einbringende die erhaltenen Anteile bereits ganz oder teilweise veräußert, kommt es insoweit nicht zur rückwirkenden 
Einbringungsgewinnbesteuerung (§ 22 Absatz 2 Satz 5 UmwStG). Hierzu kommt es nach dem Sinn und Zweck der Vorschrift 
aber nur, wenn die vorangehende Veräußerung der erhaltenen Anteile durch den Einbringenden die vollständige Aufdeckung der 
stillen Reserven zur Folge hatte. Die rückwirkende Besteuerung des Einbringungsgewinns II unterbleibt auch, soweit aufgrund 
eines Vorgangs i. S. v. § 6 AStG die erhaltenen Anteile der Wegzugsbesteuerung zu unterwerfen sind, wenn und soweit die 
Steuer nicht gestundet wird (§ 22 Absatz 2 Satz 5 zweiter Halbsatz UmwStG). 


 


III. Die die rückwirkende Einbringungsgewinnbesteuerung auslösenden Ereignisse i. S. d. § 22 Absatz 1 Satz 6 i. V. m. 
Absatz 2 Satz 6 UmwStG) 


1. Allgemeines 


Zu einer rückwirkenden Besteuerung des Einbringungsgewinns I kommt es auch, wenn durch den Einbringenden oder dessen 
Rechtsnachfolger innerhalb des Siebenjahreszeitraums ein Vorgang i. S. v. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG ver-
wirklicht wird. Dies gilt auch, wenn beim Einbringenden, bei der übernehmenden Gesellschaft oder bei deren unentgeltlichen 
Rechtsnachfolgern die Voraussetzungen des § 1 Absatz 4 UmwStG nicht mehr erfüllt sind (§ 22 Absatz 1 Satz 6 Nummer 6 Um-
wStG). Allein der Austritt des Vereinigten Königreichs Großbritannien und Nordirland aus der EU (Brexit) löst die rückwirkende 
Einbringungsgewinnbesteuerung nicht aus, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss vor dem 
1.1.2021 erfolgt ist oder in anderen Fällen der Einbringungsvertrag vor dem 1.1.2021 geschlossen wurde (§ 22 Absatz 8 Um-
wStG). 


In den Fällen des Anteilstauschs löst die Verwirklichung eines Vorgangs i. S. v. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG 
innerhalb des Siebenjahreszeitraums durch die übernehmende Gesellschaft oder deren unentgeltlichen Rechtsnachfolger die 
rückwirkende Besteuerung des Einbringungsgewinns II aus (§ 22 Absatz 2 Satz 6 UmwStG). Dies gilt auch, wenn bei der über-
nehmenden Gesellschaft oder bei deren unentgeltlichem Rechtsnachfolger die Voraussetzungen des § 1 Absatz 4 UmwStG nicht 
mehr erfüllt sind (§ 22 Absatz 2 Satz 6 zweiter Halbsatz UmwStG); zum Brexit vgl. Rn. 22.18. 


 


2. Unentgeltliche Übertragungen 


Die unmittelbare oder mittelbare unentgeltliche Übertragung der sperrfristbehafteten Anteile (z. B. im Wege der verdeckten Ein-
lage, der verdeckten Gewinnausschüttung, der Realteilung oder die unentgeltliche Übertragung nach § 6 Absatz 3 und 5 EStG) 
auf eine Kapitalgesellschaft oder Genossenschaft stellt ein die rückwirkende Einbringungsgewinnbesteuerung auslösendes Er-
eignis dar (§ 22 Absatz 1 Satz 6 Nummer 1 UmwStG). 


 


3. Entgeltliche Übertragungen 


Die entgeltliche Übertragung der sperrfristbehafteten Anteile führt grundsätzlich zur rückwirkenden Einbringungsgewinnbesteue-
rung nach § 22 Absatz 1 Satz 1 oder Absatz 2 Satz 1 UmwStG beim Einbringenden. 


Umwandlungen und Einbringungen stellen grundsätzlich Veräußerungen i. S. v. § 22 Absatz 1 Satz 1 UmwStG dar (vgl. Rn. 22.07 
und Rn. 00.02), die die rückwirkende Einbringungsgewinnbesteuerung auslösen. Dies gilt jedoch dann nicht, wenn der Einbrin-
gende oder dessen unentgeltlicher Rechtsnachfolger nachweist, dass die sperrfristbehafteten Anteile im Wege der Sacheinlage 
(§ 20 Absatz 1 UmwStG) oder des Anteilstauschs (§ 21 Absatz 1 UmwStG) bzw. aufgrund mit diesen Vorgängen vergleichbaren 
ausländischen Vorgängen zum Buchwert übertragen wurden und keine die Grenzen des § 20 Absatz 2 Satz 2 Nummer 4 Um-
wStG übersteigende sonstige Gegenleistung gewährt wurde (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG). Eine Übertragung zum 
Buchwert liegt vor, wenn beim Einbringenden stille Reserven nicht aufzudecken sind. 


Beispiel: 


Der in Deutschland ansässige X bringt sein inländisches Einzelunternehmen in 01 zum Buchwert in die österreichische A-GmbH 
gegen Gewährung von Anteilen ein. In 03 bringt er die sperrfristbehafteten Anteile an der A-GmbH im Wege des Anteilstauschs 
gegen Gewährung von Anteilen auf Antrag zum Buchwert in die französische F-SA ein. 


Lösung: 


Die Einbringung des Einzelunternehmens zum Buchwert in die österreichische A-GmbH ist nach § 20 Absatz 2 Satz 2 UmwStG 
möglich, wenn das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung des 
eingebrachten Betriebsvermögens nicht ausgeschlossen oder beschränkt wird. Die Weitereinbringung der sperrfristbehafteten 
Anteile an der A-GmbH in 03 im Wege des Anteilstauschs (§ 21 Absatz 1 UmwStG) in die F-SA stellt grundsätzlich einen die 
rückwirkende Einbringungsgewinnbesteuerung auslösenden Veräußerungsvorgang dar (§ 22 Absatz 1 Satz 1 UmwStG). Da die 
Weitereinbringung auf Antrag nach § 21 Absatz 2 Satz 3 Nummer 1 UmwStG zum Buchwert erfolgt, ist diese jedoch nach § 22 
Absatz 1 Satz 6 Nummer 2 unschädlich. Eine rückwirkende Einbringungsgewinnbesteuerung der Sacheinlage 01 wird somit 
durch die grenzüberschreitende Weitereinbringung der sperrfristbehafteten Anteile nicht ausgelöst. 


Grundsätzlich führt jede der Einbringung in eine Kapitalgesellschaft nachfolgende Umwandlung oder Einbringung sowohl des 
Einbringenden als auch der übernehmenden Kapitalgesellschaft sowie die umwandlungsbedingte Übertragung der sperrfristbe-
hafteten Anteile zu einer Veräußerung i. S. d. § 22 Absatz 1 Satz 1 oder Absatz 2 Satz 1 UmwStG (vgl. Rn. 22.07 und Rn. 00.02), 
die die Einbringungsgewinnbesteuerung nach § 22 Absatz 1 bzw. Absatz 2 UmwStG auslöst (zum Formwechsel der überneh-
menden Kapitalgesellschaft als Veräußerung vgl. BFH vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). Nach § 22 Absatz 1 
Satz 6 Nummer 2, 4 und 5 jeweils zweiter Halbsatz UmwStG kann jedoch eine Ausnahme von diesem allgemeinen ertragsteuer-
lichen Grundsatz nur erfolgen, wenn eine nachfolgende Einbringung der sperrfristbehafteten Anteile nach § 20 Absatz 1, § 21 
Absatz 1 UmwStG bzw. aufgrund eines mit diesen Vorgängen vergleichbaren ausländischen Vorgangs zum Buchwert erfolgt. 


Im Einzelfall ist es nicht zu beanstanden, wenn bei Umwandlungen zu Buchwerten auf übereinstimmenden Antrag aller Personen, 
bei denen ansonsten infolge des Umwandlungsvorgangs ein Einbringungsgewinn rückwirkend zu versteuern wäre, von einer 
rückwirkenden Einbringungsgewinnbesteuerung abgesehen wird. Dies setzt zumindest voraus, dass 


– keine steuerliche Statusverbesserung eintritt (d. h. die Besteuerung eines Einbringungsgewinns I bzw. II nicht verhindert 
wird), 


– sich keine stillen Reserven von den sperrfristbehafteten Anteilen auf Anteile eines Dritten verlagern, 
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– deutsche Besteuerungsrechte nicht ausgeschlossen oder eingeschränkt werden und 


– die Antragsteller sich damit einverstanden erklären, dass auf alle unmittelbaren oder mittelbaren Anteile an einer an der 
Umwandlung beteiligten Gesellschaft § 22 Absatz 1 und 2 UmwStG entsprechend anzuwenden ist, wobei Anteile am Einbrin-
genden regelmäßig nicht einzubeziehen sind (vgl. zu einer vergleichbaren Problematik die Rn. 22 des BMF-Schreibens vom 
16.12.2003, BStBl I S. 786). 


Bei der Prüfung eines solchen Antrags ist die gesetzgeberische Grundentscheidung zu berücksichtigen, dass § 22 UmwStG keine 
Generalklausel enthält, wonach unter bestimmten allgemeinen Voraussetzungen bei nachfolgenden Umwandlungen von der Ein-
bringungsgewinnbesteuerung abgesehen werden kann. § 22 Absatz 1 und 2 UmwStG lassen lediglich punktuelle Ausnahmen zu 
(vgl. § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG). Von der Einbringungsgewinnbesteuerung kann deswegen nur dann 
abgesehen werden, wenn der konkrete Einzelfall in jeder Hinsicht mit den in § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG 
enthaltenen Ausnahmetatbeständen vergleichbar ist. Dabei ist auch die gesetzgeberische Grundentscheidung zu berücksichti-
gen, dass § 22 UmwStG anders als für Einbringungen i. S. d. §§ 20, 21 UmwStG keine Rückausnahme für Einbringungen i. S. d. 
§ 24 UmwStG vorgesehen hat. Nicht vergleichbar sind Umwandlungen z. B. dann, wenn sie ohne Gewährung von Anteilen oder 
Mitgliedschaften an Kapitalgesellschaften oder Genossenschaften erfolgen (z. B. in den Fällen des § 54 Absatz 1 Satz 3 UmwG). 


Von der Einbringungsgewinnbesteuerung kann nicht abgesehen werden, wenn in einer Gesamtschau die Umwandlung der Ver-
äußerung des eingebrachten Vermögens dient. Hiervon ist auszugehen, wenn der Einbringende nach der Umwandlung an dem 
ursprünglich eingebrachten Betriebsvermögen nicht mehr unmittelbar oder mittelbar beteiligt ist (z. B. bei der Trennung von Ge-
sellschafterstämmen, auch wenn diese nach § 15 UmwStG steuerneutral erfolgen kann). 


Beispiel 1 (Seitwärtsverschmelzung des Einbringenden): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 1 auf die GmbH 3 innerhalb 
der Siebenjahresfrist zu Buchwerten verschmolzen. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Übertragung der Anteile an der GmbH 2 i. R. d. Verschmelzung der 
GmbH 1 stellt einen Veräußerungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar. 


Werden i. R. d. Verschmelzung nach § 11 Absatz 2 UmwStG die Buchwerte angesetzt, kann je nach Lage des Einzelfalls und 
bei Vorliegen der obigen Voraussetzungen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG bei der GmbH 1 abgesehen 
werden. Ein zusätzlicher Buchwertantrag nach § 13 Absatz 2 UmwStG ist hierfür nicht erforderlich. 


Abwandlung: 


Sachverhalt wie Beispiel 1. Es erfolgt jedoch eine Verschmelzung der GmbH 1 auf eine Personengesellschaft. 


Lösung Abwandlung: 


Bei einer Seitwärtsverschmelzung der GmbH 1 nach §§ 3 ff. UmwStG ist die gesetzgeberische Grundentscheidung zu berück-
sichtigen, dass eine Weitereinbringung sperrfristbehafteter Anteile nach § 24 UmwStG nicht von den Ausnahmetatbeständen 
des § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG erfasst wird. Für die Umwandlung des Einbringenden nach §§ 3 ff. Um-
wStG kommt ein Absehen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG deshalb nicht in Betracht. 


Beispiel 2 (Seitwärtsverschmelzung der übernehmenden Gesellschaft): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 2 auf die GmbH 3 innerhalb 
der Siebenjahresfrist gegen Gewährung von Gesellschaftsrechten verschmolzen. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Verschmelzung der GmbH 2 stellt einen Veräußerungsvorgang i. S. d. 
§ 22 Absatz 1 Satz 1 UmwStG dar. Wenn die aufgrund der Verschmelzung erhaltenen Anteile an der übernehmenden GmbH 3 
nach § 13 Absatz 2 UmwStG mit dem Buchwert angesetzt werden, kann je nach Lage des Einzelfalls und bei Vorliegen der 
obigen Voraussetzungen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG bei der GmbH 1 abgesehen werden. Ein 
zusätzlicher Buchwertantrag nach § 11 Absatz 2 UmwStG auf Ebene der übertragenden Gesellschaft ist hierfür nicht erforder-
lich. 


Werden von der übernehmenden Gesellschaft im zeitlichen Zusammenhang mit der Umwandlung Gewinnausschüttungen ge-
tätigt, kann es jedoch z. B. zu einer Statusverbesserung kommen, wenn infolge der Umwandlung (z. B. aufgrund einer unterjäh-
rigen Zuführung eines Bestands des steuerlichen Einlagekontos beim übernehmenden Rechtsträger) das Auslösen eines Er-
satzrealisationstatbestands nach § 22 Absatz 1 Satz 6 Nummer 3 UmwStG verhindert werden soll. 


Abwandlung: 


Sachverhalt wie Beispiel 2. Es erfolgt jedoch eine Verschmelzung der GmbH 2 auf eine Personengesellschaft. 


Lösung Abwandlung: 


Bei einer Seitwärtsverschmelzung der GmbH 2 nach §§ 3 ff. UmwStG liegt infolge des Untergangs der sperrfristbehafteten 
Anteile insoweit bereits kein mit einer Weitereinbringung i. S. d. § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG vergleichba-
rer Vorgang vor. Ein Absehen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG kommt deshalb nicht in Betracht. 


Beispiel 3 („Rückumwandlung“): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 2 auf die GmbH 1 innerhalb 
der Siebenjahresfrist zu Buchwerten verschmolzen, wodurch die sperrfristbehafteten Anteile untergehen. 


Lösung: 


Die Aufwärtsverschmelzung stellt einen Veräußerungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar (BFH vom 24.1.2018, 
I R 48/15, BStBl 2019 II S. 45) und löst damit die rückwirkende Einbringungsgewinnbesteuerung i. S. d. § 22 Absatz 1 Satz 1 
UmwStG aus. 


Aufgrund des Untergangs der sperrfristbehafteten Anteile liegt kein mit einer Weitereinbringung vergleichbarer Vorgang vor. Im 
Übrigen widerspricht dies der Wertungsentscheidung des Gesetzgebers in § 22 Absatz 1 Satz 6 Nummer 3 UmwStG betreffend 
die Auflösung und Abwicklung der übernehmenden Gesellschaft. Ein Absehen von der Anwendung des § 22 Absatz 1 Satz 1 
UmwStG kommt deshalb nicht in Betracht. 


Beispiel 4 (Abspaltung der erhaltenen Anteile): 


Die GmbH 1 bringt einenTeilbetrieb zu Buchwerten in die GmbH 2 ein. Anschließend spaltet die GmbH 1 die 100 %-Beteiligung 
an der GmbH 2 zu Buchwerten auf die Schwestergesellschaft GmbH 3, an der die GmbH 1 selbst nicht beteiligt ist, innerhalb 
der Siebenjahresfrist ab. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Übertragung der Anteile an der GmbH 2 i. R. d. Abspaltung stellt einen 
Veräußerungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar. Da der Einbringende nach der Spaltung nicht mehr unmittelbar 
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oder mittelbar am ursprünglich eingebrachten Betriebsvermögen beteiligt ist (vgl. Rn. 01.15), liegt insoweit bereits kein mit einer 
Weitereinbringung i. S. d. § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG vergleichbarer Vorgang vor. Ein Absehen von der 
Anwendung des § 22 Absatz 1 Satz 1 UmwStG kommt deshalb nicht in Betracht, wenn der ursprünglich Einbringende auch der 
übertragende Rechtsträger der Abspaltung ist und die Einbringung der Abspaltung vorausgegangen ist.  


 


Die Auflösung und Abwicklung einer Kapitalgesellschaft, an der die sperrfristbehafteten Anteile bestehen, löst in vollem Umfang 
die rückwirkende Einbringungsbesteuerung (§ 22 Absatz 1 Satz 6 Nummer 3 und Absatz 2 Satz 6 UmwStG) auf den Zeitpunkt 
der Schlussverteilung des Vermögens aus. Dies gilt unabhängig davon, wer in diesem Zeitpunkt Gesellschafter der Kapitalgesell-
schaft ist. Das Insolvenzverfahren löst mangels Abwicklung (§ 11 Absatz 7 KStG) den Ersatztatbestand nicht aus. 


In den Fällen der Kapitalherabsetzung und der Einlagenrückgewähr (§ 27 KStG) kommt es nur insoweit zu einer rückwirkenden 
Einbringungsgewinnbesteuerung, als der tatsächlich aus dem steuerlichen Einlagekonto i. S. v. § 27 KStG ausgekehrte Betrag 
den Buchwert bzw. die Anschaffungskosten der sperrfristbehafteten Anteile im Zeitpunkt der Einlagenrückgewähr übersteigt 
(schädliche Einlagenrückgewähr). Der übersteigende Betrag gilt dabei unter Anwendung der Siebtelregelung als Einbringungs-
gewinn, soweit dieser den tatsächlichen Einbringungsgewinn (§ 22 Absatz 1 Satz 3 und Absatz 2 Satz 3 UmwStG) nicht über-
steigt. Dies gilt auch in den Fällen von Mehrabführungen i. S. d. § 14 Absatz 3 oder 4 KStG, soweit dafür das steuerliche Einla-
gekonto i. S. v. § 27 KStG als verwendet gilt. In den Fällen organschaftlicher Mehrabführungen, die vor dem 1.1.2022 erfolgt sind, 
ist dabei der Buchwert der sperrfristbehafteten Anteile im Zeitpunkt der Mehrabführung um aktive und passive Ausgleichsposten 
i. S. v. § 14 Absatz 4 KStG zu korrigieren.  


Beim Übergang zur Einlagelösung erhöhen nach § 34 Absatz 6e KStG i. d. F. des KöMoG vorhandene aktive Ausgleichsposten 
bzw. mindern vorhandene passive Ausgleichsposten den Buchwert der Beteiligung des Organträgers an der Organgesellschaft 
in der Steuerbilanz des Wirtschaftsjahres, das nach dem 31.12.2021 endet. Organschaftliche Minder- und Mehrabführungen, die 
nach dem 31.12.2021 erfolgt sind, erhöhen bzw. mindern nach § 14 Absatz 4 KStG i. d. F. des KöMoG unmittelbar den Beteili-
gungsbuchwert und werden wegen § 27 Absatz 6 KStG auch bei der Ermittlung einer schädlichen Einlagenrückgewähr berück-
sichtigt. Im Einzelnen wird zu Fragen in Bezug auf den Übergang zur Einlagelösung nach § 14 Absatz 4 KStG i. d. F. des KöMoG 
auf das BMF-Schreiben vom 29.9.2022, BStBl I S. 1412, verwiesen. 


Die vorstehenden Grundsätze gelten auch in den Fällen der Ketteneinbringung. 


Beispiel: 


A ist seit der Gründung zu 100 % an der A-GmbH beteiligt (Nennkapital 50.000 €, Anschaffungskosten inkl. nachträglicher An-
schaffungskosten 500.000 €, gemeiner Wert des Betriebsvermögens 240.000 €). Zum 31.12.01 bringt er sein Einzelunterneh-
men (Buchwert 100.000 €, gemeiner Wert 240.000 €) gegen Gewährung von Gesellschaftsrechten zum Nennwert von 50.000 € 
in die A-GmbH ein; der übersteigende Betrag wurde der Kapitalrücklage zugeführt. Die A-GmbH führt die Buchwerte fort. Im 
Juni 03 erhält A eine Ausschüttung der A-GmbH i. H. v. 700.000 €, für die i. H. v. 550.000 € das steuerliche Einlagekonto als 
verwendet gilt. 


Lösung: 


Nach § 22 Absatz 1 Satz 6 Nummer 3 UmwStG kommt es im Fall der Einlagenrückgewähr grundsätzlich zu einer rückwirkenden 
Besteuerung des Einbringungsgewinns I. Dabei entfällt die Ausschüttung aus dem steuerlichen Einlagekonto anteilig (zu 50 %) 
auf die sperrfristbehafteten Anteile. Zunächst mindern sich aufgrund der (anteiligen) Verwendung des steuerlichen Einlagekon-
tos für die Ausschüttung an A (steuerneutral) die Anschaffungskosten der sperrfristbehafteten Anteile des A i. H. v. 100.000 € 
bis auf 0 €. Soweit die Hälfte der aus dem steuerlichen Einlagekonto an A ausgekehrten Beträge die Anschaffungskosten des 
A für die sperrfristbehafteten Anteile übersteigt, entsteht ein Einbringungsgewinn I, der rückwirkend in 01 als Gewinn nach § 16 
EStG zu versteuern ist: 


 


Auf die sperrfristbehafteten Anteile entfallende Auskehrung aus dem 
steuerlichen Einlagekonto (50 % von 550.000 €) 275.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


=  Einbringungsgewinn I vor Siebtelung 175.000 € 


davon 6/7 150.000 € 


 


Der zu versteuernde Betrag darf aber den Einbringungsgewinn I i. S. v. § 22 Absatz 1 Satz 3 UmwStG nicht übersteigen (De-
ckelung): 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (31.12.07) 240.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


=  Einbringungsgewinn I vor Siebtelung 140.000 € 


davon 6/7 = höchstens zu versteuernder Einbringungsgewinn I 120.000 € 


 


Somit kommt es in 01 zu einer rückwirkenden Einbringungsgewinnbesteuerung i. H. v. 120.000 €. In derselben Höhe 
(120.000 €) entstehen nachträgliche Anschaffungskosten auf die sperrfristbehafteten Anteile des A. Damit ergibt sich in 03 im 
Hinblick auf die sperrfristbehafteten Anteile i. H. v. 55.000 € (Ausschüttung aus dem steuerlichen Einlagekonto 275.000 € ./. 
ursprüngliche Anschaffungskosten 100.000 € ./. nachträgliche Anschaffungskosten 120.000 €) ein Gewinn nach § 17 Absatz 4 
EStG, auf den § 3 Nummer 40 EStG Anwendung findet. 


Werden die sperrfristbehafteten Anteile mittels Sacheinlage oder Anteilstausch zum Buchwert nach § 22 Absatz 1 Satz 6 Num-
mer 2 UmwStG steuerunschädlich weiterübertragen (Ketteneinbringung), löst auch die unmittelbare oder mittelbare Veräußerung 
der sperrfristbehafteten Anteile durch die übernehmende Gesellschaft die rückwirkende Einbringungsgewinnbesteuerung beim 
Einbringenden aus (§ 22 Absatz 1 Satz 6 Nummer 4 und Absatz 2 Satz 6 und § 23 Absatz 1 UmwStG). Dies gilt nicht, wenn der 
Einbringende oder dessen unentgeltlicher Rechtsnachfolger nachweist, dass die sperrfristbehafteten Anteile im Wege der Sach-
einlage (§ 20 Absatz 1 UmwStG) oder des Anteilstauschs (§ 21 Absatz 1 UmwStG) zum Buchwert oder durch einen vergleichba-
ren ausländischen Vorgang zum Buchwert übertragen wurden (§ 22 Absatz 1 Satz 6 Nummer 4 UmwStG). Rn. 22.22 Satz 3 gilt 
entsprechend. 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.01 gegen Gewährung von Anteilen zum Buchwert 
100.000 € in die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.3.02 überträgt er die sperrfristbehafteten Anteile 


22.24 


22.25 
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an der A-GmbH (gemeiner Wert 220.000 €) i. R. eines qualifizierten Anteilstauschs (§ 21 Absatz 1 UmwStG) gegen Gewährung 
neuer Anteile zum Buchwert und damit steuerunschädlich (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG) auf die B-GmbH. Die B-
GmbH überträgt ihrerseits zum 1.10.02 die sperrfristbehafteten Anteile an der A-GmbH (gemeiner Wert 275.000 €) i. R. eines 
qualifizierten Anteilstauschs (§ 21 Absatz 1 UmwStG) gegen Gewährung neuer Anteile zum Buchwert und damit steuerunschäd-
lich (§ 22 Absatz 1 Satz 6 Nummer 4 UmwStG) auf die C-GmbH. Die C-GmbH veräußert die sperrfristbehafteten Anteile an der 
A-GmbH am 1.7.03 zum Preis von 300.000 €. 


Lösung: 


Die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH durch die übernehmende C-GmbH am 1.7.03 löst nach § 22 
Absatz 1 Satz 1 i. V. m. Satz 6 Nummer 4 UmwStG zum einen die rückwirkende Besteuerung des Einbringungsgewinns I bei X 
zum 1.1.01 aus. Dabei wird der Einbringungsgewinn I i. H. v. 5/7 versteuert. Dieser gilt sowohl als nachträgliche Anschaffungs-
kosten des X für die Anteile an der A-GmbH (§ 22 Absatz 1 Satz 4 UmwStG) als auch für die Anteile an der B-GmbH (§ 22 
Absatz 1 Satz 7 i. V. m. Satz 4 UmwStG). Bei der B-GmbH und der C-GmbH liegen insoweit ebenfalls nachträgliche Anschaf-
fungskosten auf die Anteile an der A-GmbH sowie bei der B-GmbH auf die Anteile an der C-GmbH vor. Die A-GmbH kann 
darüber hinaus nach § 23 Absatz 2 Satz 1 UmwStG auf Antrag beim übernommenen Betriebsvermögen einen Erhöhungsbetrag 
i. H. des versteuerten Einbringungsgewinns I ansetzen. 


 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (1.1.01) 170.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


= Einbringungsgewinn I vor Siebtelung 70.000 € 


davon 5/7 = von X zu versteuernder Einbringungsgewinn I 50.000 € 


Zum anderen löst die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH durch die C-GmbH im Hinblick auf den 
Anteilstausch des X i. H. v. 6/7 auch die Besteuerung des Einbringungsgewinns II (§ 22 Absatz 2 Satz 1 UmwStG) zum 1.3.02 
aus. Die nachträglichen Anschaffungskosten aus der Besteuerung des Einbringungsgewinns I vermindern dabei den Einbrin-
gungsgewinn II. Dieser gilt sowohl als nachträgliche Anschaffungskosten des X für die Anteile an der B-GmbH (§ 22 Absatz 2 
Satz 4 UmwStG) als auch als nachträgliche Anschaffungskosten der B-GmbH und der C-GmbH für die Anteile an der A-GmbH 
(§ 23 Absatz 2 Satz 3 UmwStG) sowie der Anschaffungskosten der B-GmbH für die Anteile an der C-GmbH (§ 23 Absatz 2 
Satz 3 i. V. m. § 22 Absatz 1 Satz 7 UmwStG). 
 
gemeiner Wert der eingebrachten Anteile an der A-GmbH im Zeit-
punkt des Anteilstauschs (1.3.02) 220.000 € 


./. ursprünglicher Buchwert der sperrfristbehafteten Anteile 100.000 € 


./. nachträgliche Anschaffungskosten aus versteuertem Einbringungs-
gewinn I 50.000 € 


= Einbringungsgewinn II vor Siebtelung 70.000 € 


davon 6/7 = von X zu versteuernder Einbringungsgewinn II 60.000 € 


 


Die rückwirkende Einbringungsbesteuerung bei X löst auf der Ebene der B-GmbH im Hinblick auf die steuerliche Behandlung 
der Einbringung der Anteile an der A-GmbH in die C-GmbH zum Buchwert keine Änderung aus, da sich sowohl die Anschaf-
fungskosten der Anteile an der A-GmbH als auch der Veräußerungspreis der Anteile (§ 21 Absatz 2 Satz 1 UmwStG) um den 
von X zu versteuernden Einbringungsgewinn I und II erhöhen. 


Auf der Ebene der C-GmbH verringern die nachträglichen Anschaffungskosten den zu versteuernden Veräußerungsgewinn aus 
den Anteilen an der A-GmbH: 


 


Veräußerungspreis Anteile A-GmbH (1.7.03) 300.000 € 


./. ursprünglicher Buchwert der sperrfristbehafteten Anteile 100.000 € 


./. nachträgliche Anschaffungskosten aus versteuertem Einbringungs-
gewinn I und II 110.000 € 


= Veräußerungsgewinn aus Beteiligung A-GmbH 90.000 € 


steuerfrei gem. § 8b Absatz 2 KStG 90.000 € 


nichtabziehbare Betriebsausgaben (§ 8b Absatz 3 Satz 1 KStG) 4.500 € 


 


Werden die sperrfristbehafteten Anteile mittels Sacheinlage oder Anteilstausch zum Buchwert nach § 22 Absatz 1 Satz 6 Num-
mer 2 UmwStG steuerneutral weiter übertragen, löst auch die unmittelbare oder mittelbare Veräußerung der auf der Einbringung 
der sperrfristbehafteten Anteile beruhenden Anteile die rückwirkende Einbringungsgewinnbesteuerung beim Einbringenden aus 
(§ 22 Absatz 1 Satz 6 Nummer 5 und Absatz 2 Satz 6 UmwStG). Dies gilt bei einem Ereignis i. S. d. § 22 Absatz 1 Satz 6 Num-
mer 3 UmwStG entsprechend. 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.01 gegen Gewährung von Anteilen zum Buchwert 
100.000 € in die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.3.02 überträgt er die sperrfristbehafteten Anteile 
an der A-GmbH i. R. eines qualifizierten Anteilstauschs gegen Gewährung neuer Anteile zum Buchwert auf die B-GmbH. X 
veräußert die sperrfristbehafteten Anteile an der B-GmbH am 1.7.03. 


Lösung: 


Die Einbringung der sperrfristbehafteten Anteile an der A-GmbH in die B-GmbH zum Buchwert nach § 21 Absatz 1 Satz 2 Um-
wStG löst nicht die rückwirkende Besteuerung des Einbringungsgewinns I aus (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG). Da-
mit gelten auch die Anteile an der B-GmbH als sperrfristbehaftet und unterliegen der Nachweispflicht (§ 22 Absatz 3 Satz 1 
Nummer 1 UmwStG). 


Die Veräußerung der sperrfristbehafteten Anteile an der B-GmbH durch X am 1.7.03 löst nach § 22 Absatz 1 Satz 6 Nummer 5 
UmwStG die rückwirkende Einbringungsgewinnbesteuerung bei X zum 1.1.01 aus. Dabei wird der Einbringungsgewinn I i. H. v. 
5/7 versteuert. 


22.26 
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Der zu versteuernde Einbringungsgewinn I gilt sowohl als nachträgliche Anschaffungskosten der B-GmbH für die Anteile an der 
A-GmbH (§ 22 Absatz 1 Satz 4 UmwStG) als auch als nachträgliche Anschaffungskosten des X für die Anteile an der B-GmbH 
(§ 22 Absatz 1 Satz 7 i. V. m. Satz 4 UmwStG). Die nachträglichen Anschaffungskosten aus der Besteuerung des Einbringungs-
gewinns I vermindern somit den Gewinn aus der Veräußerung der Anteile an der B-GmbH i. S. v. § 17 EStG zum 1.7.03 ent-
sprechend. Die A-GmbH kann darüber hinaus nach § 23 Absatz 2 Satz 1 UmwStG auf Antrag beim übernommenen Betriebs-
vermögen einen Erhöhungsbetrag i. H. des versteuerten Einbringungsgewinns I ansetzen. 


 


4. Wegfall der Voraussetzungen i. S. v. § 1 Absatz 4 UmwStG  


Erfüllt der Einbringende oder in den Fällen der Ketteneinbringung auch die übernehmende Gesellschaft oder der jeweilige unent-
geltliche Rechtsnachfolger in den Fällen der Sacheinlage aufgrund Wegzugs, Sitzverlegung oder Änderung eines DBA die Vo-
raussetzungen von § 1 Absatz 4 UmwStG innerhalb des Siebenjahreszeitraums nicht mehr, führt dies zur rückwirkenden Besteu-
erung des Einbringungsgewinns I (§ 22 Absatz 1 Satz 6 Nummer 6 UmwStG). Satz 1 gilt in den Fällen des Anteilstauschs im 
Hinblick auf die übernehmende Gesellschaft entsprechend (§ 22 Absatz 2 Satz 6 zweiter Halbsatz UmwStG). Allein der Austritt 
des Vereinigten Königreichs Großbritannien und Nordirland aus der EU (Brexit) löst jedoch die rückwirkende Einbringungsge-
winnbesteuerung nicht aus, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss vor dem 1.1.2021 erfolgt 
ist oder in anderen Fällen der Einbringungsvertrag vor dem 1.1.2021 geschlossen wurde (§ 22 Absatz 8 UmwStG). 


 


IV. Nachweispflichten (§ 22 Absatz 3 UmwStG) 


Um die Besteuerung des Einbringungsgewinns in den Fällen eines schädlichen Ereignisses sicherzustellen, ist der Einbringende 
(vgl. Rn. 20.02 f. und 22.02) nach § 22 Absatz 3 Satz 1 UmwStG verpflichtet, jährlich bis zum 31.5. nachzuweisen, wem die sperr-
fristbehafteten Anteile und im Fall der Einbringung durch eine Personengesellschaft als Einbringende auch ihre Mitunternehmer-
anteile (vgl. Rn. 22.02) an dem Tag, der dem maßgebenden Einbringungszeitpunkt entspricht, zuzurechnen sind. Dies gilt auch 
für die auf einer Weitereinbringung der erhaltenen oder eingebrachten Anteile beruhenden Anteile. Im Fall der unentgeltlichen 
Rechtsnachfolge (§ 22 Absatz 6 UmwStG) ist der Nachweis vom Rechtsnachfolger und im Fall der Mitverstrickung von Anteilen 
(§ 22 Absatz 7 UmwStG) neben dem Einbringenden auch vom Anteilseigner der mitverstrickten Anteile zu erbringen. Wird der 
Nachweis nicht erbracht, gelten die Anteile als zu Beginn des jeweiligen jährlichen Überwachungszeitraums innerhalb der sie-
benjährigen Sperrfrist veräußert. 


Beispiel: 


A hat seinen Betrieb zum 1.3.01 (Einbringungszeitpunkt) zu Buchwerten gegen Gewährung von Anteilen in die X-GmbH einge-
bracht (§ 20 Absatz 2 UmwStG). Den Nachweis, wem die Anteile an der X-GmbH zum 1.3.02 zuzurechnen sind, hat er zum 
31.5.02 erbracht. Ein Nachweis, wem die Anteile an der X-GmbH zum 1.3.03 zuzurechnen sind, wurde bis zum 31.5.03 nicht 
vorgelegt. 
Lösung: 
Nach § 22 Absatz 3 Satz 1 UmwStG hat A erstmals bis zum 31.5.02 nachzuweisen, wem die Anteile an der X-GmbH zum 1.3.02 
zuzurechnen sind. Dieser Nachweis wurde erbracht (Überwachungszeitraum vom 2.3.01 bis zum 1.3.02). Da A jedoch den bis 
zum 31.5.03 vorzulegenden Nachweis, wem die Anteile an der X-GmbH zum 1.3.03 zuzurechnen sind (Überwachungszeitraum 
vom 2.3.02 bis 1.3.03), nicht erbracht hat, gelten die Anteile nach § 22 Absatz 3 Satz 2 UmwStG als am 2.3.02 veräußert. Als 
Folge hiervon ist zum einen eine rückwirkende Besteuerung des Einbringungsgewinns zum 1.3.01 (Einbringungszeitpunkt) und 
zum anderen eine Besteuerung des Gewinns aus der – fiktiven – Veräußerung der Anteile zum 2.3.02 durchzuführen (vgl. 
Rn. 22.32). 


Im Fall eines schädlichen Ereignisses treten die Besteuerungsfolgen (rückwirkende Einbringungsgewinnbesteuerung nach § 22 
Absatz 1 oder 2 UmwStG) sowohl in den Fällen der Sacheinlage als auch in den Fällen des Anteilstauschs beim Einbringenden 
ein. Der Einbringende hat deshalb in beiden Fällen den Nachweis (§ 22 Absatz 3 Satz 1 UmwStG) bei dem für ihn zuständigen 
Finanzamt zu erbringen. Scheidet der Einbringende nach der Einbringung aus der unbeschränkten Steuerpflicht aus, ist der 
Nachweis bei dem Finanzamt i. S. v. § 6 Absatz 5 Satz 1 AStG zu erbringen. War der Einbringende vor der Einbringung im Inland 
beschränkt steuerpflichtig, hat er den Nachweis bei dem für den Veranlagungszeitraum der Einbringung zuständigen Finanzamt 
zu erbringen. 


In den Fällen der Sacheinlage hat der Einbringende eine schriftliche Erklärung darüber abzugeben, wem seit der Einbringung die 
erhaltenen Anteile als wirtschaftlichem Eigentümer zuzurechnen sind. Sind die Anteile zum maßgebenden Zeitpunkt dem Ein-
bringenden zuzurechnen, hat er darüber hinaus eine Bestätigung der übernehmenden Gesellschaft über seine Gesellschafter-
stellung vorzulegen. In allen anderen Fällen hat er nachzuweisen, an wen und auf welche Weise die Anteile übertragen worden 
sind. 


In den Fällen des Anteilstauschs ist eine entsprechende Bestätigung der übernehmenden Gesellschaft über das wirtschaftliche 
Eigentum an den eingebrachten Anteilen und zur Gesellschafterstellung ausreichend; die Gesellschafterstellung kann auch durch 
Vorlage der Steuerbilanz der übernehmenden Gesellschaft nachgewiesen werden. 


Der Nachweis der Gesellschafterstellung kann auch anderweitig, z. B. durch Vorlage eines Auszugs aus dem Aktienregister (§ 67 
AktG), einer Gesellschafterliste (§ 40 GmbHG) oder einer Mitgliederliste (§ 30 GenG), zum jeweiligen Stichtag erbracht werden. 


Der Nachweis ist jährlich bis zum 31.5. zu erbringen. Er ist erstmals zu erbringen, wenn das erste auf den Einbringungszeitpunkt 
folgende Zeitjahr bereits vor dem 31.5. abgelaufen ist. 


Erbringt der Einbringende den Nachweis nicht, gelten die sperrfristbehafteten Anteile als veräußert mit der Folge, dass beim 
Einbringenden auf den Einbringungszeitpunkt eine rückwirkende Einbringungsgewinnbesteuerung durchzuführen ist. Darüber 
hinaus ist auf den Zeitpunkt i. S. v. § 22 Absatz 3 Satz 2 UmwStG eine Besteuerung des Veräußerungsgewinns für die Anteile 
durchzuführen. Im Fall der Fristversäumnis ist deshalb der Einbringende aufzufordern, Angaben zum gemeinen Wert des einge-
brachten Betriebsvermögens oder der eingebrachten Anteile zum Einbringungszeitpunkt und den Einbringungskosten zu machen. 
Dasselbe gilt für die als veräußert geltenden Anteile zum Zeitpunkt der Veräußerungsfiktion und die entsprechenden Veräuße-
rungskosten. Macht er keine verwertbaren Angaben, sind der gemeine Wert des eingebrachten Betriebsvermögens oder der 
eingebrachten Anteile und der als veräußert geltenden Anteile sowie die jeweiligen Kosten zu schätzen (§ 162 AO). 


Die Nachweisfrist kann nicht verlängert werden. Erbringt der Einbringende den Nachweis erst nach Ablauf der Frist, können 
allerdings die Angaben noch berücksichtigt werden, wenn eine Änderung der betroffenen Bescheide verfahrensrechtlich möglich 
ist. Dies bedeutet, dass im Fall eines Rechtsbehelfsverfahrens der Nachweis längstens noch bis zum Abschluss des Klagever-
fahrens erbracht werden kann. 


 


22.27 


22.28 


22.29 


22.30 


22.31 


22.32 


22.33 
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V. Juristische Personen des öffentlichen Rechts und von der Körperschaftsteuer befreite Körperschaften als 
Einbringende (§ 22 Absatz 4 UmwStG) 


Ist der Einbringende eine juristische Person des öffentlichen Rechts, lösen die Veräußerung der erhaltenen Anteile oder die nach 
§ 22 Absatz 1 Satz 6 UmwStG gleichgestellten Tatbestände die rückwirkende Besteuerung des Einbringungsgewinns I nach § 22 
Absatz 1 UmwStG aus. Der Einbringungsgewinn I ist als Gewinn i. S. v. § 16 EStG beim einbringenden Betrieb gewerblicher Art 
nach den Grundsätzen des § 22 Absatz 1 UmwStG zu versteuern. 


Daneben gilt nach § 22 Absatz 4 Nummer 1 UmwStG innerhalb des Siebenjahreszeitraums auch der Gewinn aus der Veräuße-
rung der erhaltenen Anteile als in einem Betrieb gewerblicher Art der juristischen Person des öffentlichen Rechts entstanden. 
Dieser ist nach § 8b Absatz 2 und 3 KStG von der Körperschaftsteuer freigestellt, unterliegt jedoch unter den Voraussetzungen 
des § 20 Absatz 1 Nummer 10 Buchstabe b EStG dem Kapitalertragsteuerabzug. 


Ist der Einbringende eine von der Körperschaftsteuer befreite Körperschaft, ist Rn. 22.34 hinsichtlich des wirtschaftlichen Ge-
schäftsbetriebs entsprechend anzuwenden. 


Daneben gilt nach § 22 Absatz 4 Nummer 2 UmwStG auch der Gewinn aus der Veräußerung der erhaltenen Anteile innerhalb 
des Siebenjahreszeitraums als in einem wirtschaftlichen Geschäftsbetrieb entstanden. Dieser ist nach § 8b Absatz 2 und 3 KStG 
von der Körperschaftsteuer freigestellt, unterliegt jedoch unter den Voraussetzungen des § 20 Absatz 1 Nummer 10 Buchstabe b 
EStG dem Kapitalertragsteuerabzug (§ 20 Absatz 1 Nummer 10 Buchstabe b Satz 4 EStG). 


 


VI. Bescheinigung des Einbringungsgewinns und der darauf entfallenden Steuer (§ 22 Absatz 5 UmwStG) 


Die übernehmende Gesellschaft kann in den Fällen der Sacheinlage nach § 23 Absatz 2 Satz 1 UmwStG auf Antrag den auf das 
eingebrachte Betriebsvermögen (ohne Anteile an Kapitalgesellschaften und Genossenschaften) entfallenden Einbringungsge-
winn I als Erhöhungsbetrag ansetzen, wenn durch Vorlage einer Bescheinigung des für den Einbringenden zuständigen Finanz-
amts nachgewiesen ist, dass der Einbringende die auf den Einbringungsgewinn I entfallende Einkommen- oder Körperschafts-
teuer auch entrichtet hat (vgl. Rn. 23.08 – 23.10). In den Fällen der Einbringung von Anteilen erhöhen sich nach § 23 Absatz 2 
Satz 3 UmwStG bei der übernehmenden Gesellschaft auf Antrag die Anschaffungskosten der eingebrachten Anteile, wenn eine 
entsprechende Bescheinigung hinsichtlich der Versteuerung des Einbringungsgewinns II vorliegt (vgl. Rn. 23.11). 


Das für den Einbringenden zuständige Finanzamt hat nach § 22 Absatz 5 erster Halbsatz UmwStG auf Antrag der übernehmen-
den Gesellschaft den zu versteuernden Einbringungsgewinn, die darauf entfallende festgesetzte Steuer und den darauf entrich-
teten Steuerbetrag zu bescheinigen. Zur Entrichtung der Steuer vgl. Rn. 23.12 f. 


Die Antragstellung kann aus Vereinfachungsgründen auch durch den Einbringenden erfolgen. 


Mindern sich die bescheinigten Beträge – beispielsweise aufgrund eines Rechtsbehelfsverfahrens – nachträglich, hat das die 
Bescheinigung ausstellende Finanzamt dem für die übernehmende Gesellschaft zuständigen Finanzamt von Amts wegen die 
Minderungsbeträge mitzuteilen (§ 22 Absatz 5 zweiter Halbsatz UmwStG). 


 


VII. Unentgeltliche Rechtsnachfolge (§ 22 Absatz 6 UmwStG) 


Werden sperrfristbehaftete Anteile beispielsweise durch Schenkung, Erbfall, unentgeltliche vorweggenommene Erbfolge, ver-
deckte Gewinnausschüttung, unentgeltliche Übertragung oder Überführung nach § 6 Absatz 3 oder § 6 Absatz 5 EStG oder Re-
alteilung unmittelbar oder mittelbar unentgeltlich übertragen, gilt der Erwerber insoweit als unentgeltlicher Rechtsnachfolger i. S. v. 
§ 22 Absatz 6 UmwStG. Dies gilt nicht in den Fällen der unentgeltlichen Übertragung auf eine Kapitalgesellschaft oder Genos-
senschaft nach § 22 Absatz 1 Satz 6 Nummer 1 UmwStG (vgl. auch Rn. 22.20). 


Beispiel: 


A ist zu 100 % an der M-GmbH beteiligt. Die M-GmbH bringt am 1.1.01 einen Teilbetrieb nach § 20 Absatz 2 Satz 2 UmwStG 
zu Buchwerten (Buchwert 100.000 €, gemeiner Wert 450.000 €) in die T-GmbH ein. In 02 überträgt die M-GmbH die Anteile an 
der T-GmbH (gemeiner Wert 520.000 €) unentgeltlich auf den Alleingesellschafter A. Dieser veräußert am 1.7.03 die sperrfrist-
behafteten Anteile an der T-GmbH für 550.000 €. 


Lösung: 


Die unentgeltliche Übertragung der sperrfristbehafteten Anteile an der T-GmbH auf den Alleingesellschafter A stellt eine ver-
deckte Gewinnausschüttung i. S. v. § 8 Absatz 3 Satz 2 KStG dar. Die Einkommenshinzurechnung aus der verdeckten Gewinn-
ausschüttung (gemeiner Wert 520.000 € ./. Buchwert 100.000 € = 420.000 €) ist nach § 8b Absatz 2 KStG steuerfrei. Gleichzei-
tig sind nach § 8b Absatz 3 Satz 1 KStG 5 % des Veräußerungsgewinns als nichtabziehbare Betriebsausgabe außerhalb der 
Bilanz hinzuzurechnen. Die rückwirkende Besteuerung des Einbringungsgewinns I bei der M-GmbH wird durch die unentgeltli-
che Übertragung der Anteile auf die natürliche Person A nicht ausgelöst (§ 22 Absatz 1 Satz 6 Nummer 1 UmwStG). A gilt 
jedoch im Hinblick auf die sperrfristbehafteten Anteile an der T-GmbH als unentgeltlicher Rechtsnachfolger i. S. v. § 22 Absatz 6 
UmwStG. 


Die Veräußerung der sperrfristbehafteten Anteile an der T-GmbH durch A in 03 löst die rückwirkende Besteuerung des Einbrin-
gungsgewinns I bei der M-GmbH in 01 aus (§ 22 Absatz 1 i. V. m. Absatz 6 UmwStG): 


 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (1.1.01) 450.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


= Einbringungsgewinn I vor Siebtelung 350.000 € 


davon 5/7 = von der M-GmbH zu versteuernder Einbringungsgewinn I 250.000 € 


 


Der Einbringungsgewinn I gilt als nachträgliche Anschaffungskosten der sperrfristbehafteten Anteile an der T-GmbH (§ 22 Ab-
satz 1 Satz 4 UmwStG). Die in 02 durch die unentgeltliche Übertragung der sperrfristbehafteten Anteile auf A bei der M-GmbH 
entstandene (steuerfreie) Einkommenszurechnung vermindert sich entsprechend von 420.000 € auf 170.000 €. Die nichtabzieh-
baren Betriebsausgaben nach § 8b Absatz 3 Satz 1 KStG vermindern sich auf 5 % von 170.000 €. Die Höhe der Bezüge i. S. v. 
§ 20 Absatz 1 Nummer 1 Satz 2 EStG aus der verdeckten Gewinnausschüttung bei A ändert sich hierdurch nicht. 


Der Einbringungsgewinn I gilt grundsätzlich auch beim unentgeltlichen Rechtsnachfolger A als nachträgliche Anschaffungskos-
ten der sperrfristbehafteten Anteile (§ 22 Absatz 6 i. V. m. Absatz 1 Satz 4 UmwStG). Diese wirken sich jedoch bei A nicht mehr 
aus, da wegen der Besteuerung der verdeckten Gewinnausschüttung als Beteiligungsertrag bei A die Anteile an der T-GmbH 
mit dem gemeinen Wert im Zeitpunkt der verdeckten Gewinnausschüttung (520.000 €) zum Ansatz kommen. Der Veräuße-
rungsgewinn aus den Anteilen an der T-GmbH in 03 ermittelt sich bei A demnach wie folgt: 


22.34 
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Veräußerungspreis der sperrfristbehafteten Anteile am 1.7.03 550.000 € 


./. Anschaffungskosten der sperrfristbehafteten Anteile 520.000 € 


= Veräußerungsgewinn nach § 17 Absatz 2 EStG 30.000 € 


Der Veräußerungsgewinn ist anteilig steuerfrei (§ 3 Nummer 40 
Satz 1 Buchstabe c i. V. m. § 3c Absatz 2 EStG). 


 


 


Sind beim unentgeltlichen Rechtsnachfolger die Voraussetzungen des § 1 Absatz 4 UmwStG nicht erfüllt, löst die unentgeltliche 
Übertragung die Besteuerung des Einbringungsgewinns nach § 22 Absatz 1 Satz 6 Nummer 6 UmwStG aus (vgl. Rn. 22.27). 


 


VIII. Verlagerung stiller Reserven auf andere Gesellschaftsanteile (§ 22 Absatz 7 UmwStG, Mitverstrickung von 
Anteilen) 


Gehen i. R. d. Gesellschaftsgründung oder einer Kapitalerhöhung aus Gesellschaftermitteln stille Reserven aus einer Sachein-
lage (§ 20 Absatz 1 UmwStG) oder einem Anteilstausch auf andere Anteile desselben Gesellschafters oder unentgeltlich auf 
Anteile Dritter über, tritt insoweit zwar weder eine Einbringungsgewinnbesteuerung noch eine Gewinnverwirklichung ein; diese 
Anteile werden aber nach § 22 Absatz 7 UmwStG ebenfalls von der Steuerverstrickung nach § 22 Absatz 1 und 2 UmwStG er-
fasst. Erfolgt die Verlagerung stiller Reserven aufgrund der im Zuge der Einbringung durchgeführten Gesellschaftsgründung oder 
Kapitalerhöhung von den sperrfristbehafteten Anteilen auf andere Anteile i. S. d. § 22 Absatz 7 UmwStG aufgrund der im Zuge 
der Einbringung durchgeführten Gesellschaftsgründung oder Kapitalerhöhung, gilt § 20 Absatz 5 Satz 1 UmwStG auch für die 
anderen Anteile. 


Beispiel: 


Das Stammkapital der X-GmbH soll in 02 von 50.000 € auf 100.000 € erhöht werden. Der gemeine Wert der GmbH vor Kapital-
erhöhung beläuft sich auf 400.000 €. Den neu gebildeten Geschäftsanteil von nominell 50.000 € übernimmt S gegen Bareinlage 
von 100.000 €. Die Altanteile von ebenfalls nominell 50.000 € werden von V, dem Vater des S, gehalten, der sie in 01 gegen 
Sacheinlage seines Einzelunternehmens (gemeiner Wert 400.000 €) zum Buchwert erworben hatte. Die Anschaffungskosten 
des V nach § 20 Absatz 3 UmwStG betragen 40.000 €. 


Lösung: 


Durch die Einlage steigt der gemeine Wert der GmbH auf 500.000 €. Davon entfallen 50 % = 250.000 € auf den jungen Ge-
schäftsanteil des S, der jedoch nur 100.000 € für seinen Anteil aufgewendet hat. Die Wertverschiebung ist darauf zurückzufüh-
ren, dass von den Anteilen des V 150.000 € stille Reserven unentgeltlich auf den Geschäftsanteil des S übergegangen sind. 
Dementsprechend ist der Anteil des S zu 60 % (150.000 €/250.000 €) gem. § 22 Absatz 1 UmwStG steuerverstrickt. Da ein 
(teilweise) unentgeltlicher Vorgang vorliegt, sind S anteilig die Anschaffungskosten seines Rechtsvorgängers V zuzurechnen 
i. H. v. 15.000 € (40.000 € x 150.000 €/400.000 €), so dass sich die bei V zu berücksichtigenden Anschaffungskosten entspre-
chend auf 25.000 € mindern. 


Veräußern V und S ihre Anteile für jeweils 250.000 €, löst dies bei V in 01 eine rückwirkende Einbringungsgewinnbesteuerung 
nach § 22 Absatz 1 UmwStG i. H. v. 400.000 € ./. 40.000 € = 360.000 € aus. I. H. des versteuerten Einbringungsgewinns erhö-
hen sich nachträglich die Anschaffungskosten der Anteile von S und V: 


Bei V erhöhen sich die Anschaffungskosten von 25.000 € um 360.000 € x 250.000 €/400.000 € = 225.000 € auf 250.000 € und 
bei S von 115.000 € um 360.000 € x 150.000 €/400.000 € = 135.000 € auf 250.000 €. Damit ergibt sich bei S und V in 02 ein 
Veräußerungsgewinn aus den Anteilen nach § 17 EStG von jeweils 0 €. 


Rn. 22.42 gilt entsprechend. 


Die entgeltliche Veräußerung von Bezugsrechten führt zu einer Anwendung von § 22 Absatz 1 Satz 1 und Absatz 2 Satz 1 Um-
wStG (BFH vom 8.4.1992, I R 128/88, BStBl II S. 761, und BFH vom 13.10.1992, VIII R 3/89, BStBl 1993 II S. 477). 


Wird eine Kapitalerhöhung aus Gesellschaftsmitteln vorgenommen, gelten die jungen Anteile als sperrfristbehaftete Anteile, so-
weit sie ihrerseits auf sperrfristbehaftete Altanteile entfallen. 


 


E. Auswirkungen bei der übernehmenden Gesellschaft (§ 23 UmwStG) 


I. Allgemeines 


Objektbezogene Kosten – hierzu gehört grundsätzlich auch eine bei der Einbringung anfallende Grunderwerbsteuer – können 
auch nicht aus Vereinfachungsgründen sofort als Betriebsausgaben abgezogen werden, sondern sind als zusätzliche Anschaf-
fungskosten der Wirtschaftsgüter zu aktivieren, bei deren Erwerb (Einbringung) sie angefallen sind. Zur Behandlung von Grund-
erwerbsteuer bei Anteilsvereinigung (§ 1 Absatz 3 GrEStG) beachte BFH vom 20.4.2011, I R 2/10, BStBl II S. 761. 


Bei Einbringungsvorgängen geht ein verbleibender Verlustabzug i. S. d. § 10d Absatz 4 Satz 2 EStG nicht auf die übernehmende 
Gesellschaft über, sondern verbleibt beim Einbringenden. Der Verlustabzug bezieht sich auf den Einbringenden persönlich und 
kann deshalb nicht Bestandteil des Einbringungsgegenstands sein. 


Gem. § 23 Absatz 5 UmwStG geht ein vortragsfähiger Fehlbetrag nach § 10a GewStG nicht auf die übernehmende Gesellschaft 
über. Dies gilt entsprechend für den Zinsvortrag und einen EBITDA-Vortrag des eingebrachten Betriebs (§ 20 Absatz 9 UmwStG). 


Wegen der Anwendung von § 8c KStG auf nicht genutzte Verluste und den Zinsvortrag der übernehmenden Gesellschaft vgl. 
BMF-Schreiben vom 28.11.2017, BStBl I S. 1645, und vom 4.7.2008, BStBl I S. 718. Zur Anwendung von § 8d EStG vgl. Rn. 43 
des BMF-Schreibens vom 18.3.2021, BStBl I S. 363. 


Bei Begünstigung des Einbringungsfolgegewinns gem. § 23 Absatz 6 i. V. m. § 6 Absatz 1 UmwStG ist die fünfjährige Sperrfrist 
des § 6 Absatz 3 UmwStG zu beachten. 


 


II. Buchwert- oder Zwischenwertansatz (§ 23 Absatz 1 UmwStG) 


Zum Begriff Buchwert vgl. Rn. 01.57. Bei der Einbringung von Anteilen an einer Kapitalgesellschaft oder einer Genossenschaft 
(Anteilstausch) aus einem Privatvermögen treten an die Stelle des Buchwerts die Anschaffungskosten der Anteile. 


In den Fällen der Sacheinlage und des Anteilstauschs zu Buch- oder Zwischenwerten tritt die übernehmende Gesellschaft in die 
steuerliche Rechtsstellung des Einbringenden ein. In den Fällen der Gesamtrechtsnachfolge bei Einbringungen nach den Vor-
schriften des UmwG gilt dies auch bei Ansatz des gemeinen Werts (vgl. § 23 Absatz 4 zweiter Halbsatz UmwStG). In den Fällen 
der Sacheinlage ist die übernehmende Gesellschaft daher an die bisherige Abschreibungsbemessungsgrundlage der übertrage-
nen Wirtschaftsgüter (bei Zwischenwertansatz vgl. jedoch § 23 Absatz 3 UmwStG), die bisherige Abschreibungsmethode und die 
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vom Einbringenden angenommene Nutzungsdauer gebunden. Steuerfreie Rücklagen können bei Buchwertansatz von der über-
nehmenden Gesellschaft fortgeführt werden, wenn diese auch von einer Kapitalgesellschaft oder Genossenschaft gebildet wer-
den können. Die Regelung des § 12 Absatz 3 erster Halbsatz UmwStG gilt auch für das Nachholverbot des § 6a Absatz 4 EStG. 
Zur Besitzzeitanrechnung nach § 23 Absatz 1 i. V. m. § 4 Absatz 2 Satz 3 UmwStG vgl. Rn. 04.15. 


 


III. Besonderheiten in den Fällen der rückwirkenden Besteuerung des Einbringungsgewinns (§ 23 Absatz 2 UmwStG) 


1. Sacheinlage ohne miteingebrachte Anteile 


Kommt es in den Fällen der Sacheinlage zu einer rückwirkenden Besteuerung des Einbringungsgewinns I (§ 22 Absatz 1 Um-
wStG), kann die übernehmende Gesellschaft auf Antrag in der Steuerbilanz des Wirtschaftsjahres, in das das schädliche Ereignis 
i. S. v. § 22 Absatz 1 UmwStG fällt, eine Buchwertaufstockung i. H. des versteuerten Einbringungsgewinns vornehmen. Aus dem 
Antrag müssen die Höhe und die Zuordnung des Aufstockungsbetrags eindeutig erkennbar sein. Die Buchwertaufstockung ist 
zunächst mit dem Ausgleichsposten i. S. d. Rn. 20.20 zu verrechnen. Ein übersteigender Betrag führt zu einer Erhöhung des 
Steuerbilanzgewinns, der durch eine Kürzung außerhalb der Bilanz zu neutralisieren ist. Gleichzeitig ergibt sich ein Zugang beim 
steuerlichen Einlagekonto nach § 27 Absatz 1 KStG i. H. des Aufstockungsbetrags, soweit dieser nicht Korrekturbetrag zum 
Stammkapital ist. 


Beispiel: 


In 01 erfolgte eine Sacheinlage i.S.d. § 20 Absatz 1 UmwStG zum Buchwert von 15.000 €. Handelsrechtlich wurde eine Stamm-
kapitalerhöhung um 22.000 € vorgenommen. I. H. d. Differenz (7.000 €) ist in der Steuerbilanz 01 ein aktiver Ausgleichsposten 
anzusetzen. In 03 wird eine rückwirkende Einbringungsgewinnbesteuerung i. H. v. 10.000 € ausgelöst. 


Lösung: 


Unter den Voraussetzungen des § 23 Absatz 2 UmwStG kann die übernehmende GmbH eine Aufstockung i. H. v. insgesamt 
10.000 € vornehmen. I. H. v. 7.000 € erfolgt eine Verrechnung mit dem steuerlichen Ausgleichsposten. Darüber hinaus kommt 
es zu einer Erhöhung des Steuerbilanzgewinns i. H. v. 3.000 €, die durch eine Kürzung außerhalb der Bilanz zu neutralisieren 
ist. Das steuerliche Einlagekonto i. S. v. § 27 KStG erhöht sich um 3.000 €.  


Eine Buchwertaufstockung ist nur zulässig, soweit der Einbringende die auf den Einbringungsgewinn entfallende Steuer entrichtet 
hat und dies durch Vorlage einer Bescheinigung des zuständigen Finanzamts i. S. v. § 22 Absatz 5 UmwStG (vgl. Rn. 22.39) 
nachgewiesen wurde (§ 23 Absatz 2 Satz 1 UmwStG). Die Buchwertaufstockung ist einheitlich nach dem Verhältnis der stillen 
Reserven und stillen Lasten im Einbringungszeitpunkt bei den einzelnen Wirtschaftsgütern vorzunehmen. 


Eine Buchwertaufstockung kommt nur in Betracht, wenn das jeweilige Wirtschaftsgut im Zeitpunkt des schädlichen Ereignisses 
noch zum Betriebsvermögen der übernehmenden Gesellschaft gehört. Etwas anderes gilt, wenn dieses zwischenzeitlich zum 
gemeinen Wert übertragen wurde (§ 23 Absatz 2 Satz 2 UmwStG) oder untergegangen ist. In diesen Fällen stellt der auf das zum 
gemeinen Wert übertragene Wirtschaftsgut entfallende Aufstockungsbetrag im Zeitpunkt des schädlichen Ereignisses eine sofort 
abziehbare Betriebsausgabe dar. Wurde das jeweilige Wirtschaftsgut nicht zum gemeinen Wert übertragen, ist ein Abzug des 
Aufstockungsbetrags als sofort abziehbarer Aufwand ausgeschlossen. Im Fall der unentgeltlichen Übertragung (z. B. im Wege 
einer verdeckten Gewinnausschüttung oder einer verdeckten Einlage) ist eine Aufstockung möglich, wenn für steuerliche Zwecke 
der gemeine Wert bzw. der Teilwert angesetzt wurde.  


Im Fall der Weitereinbringung der Wirtschaftsgüter zum Buch- oder Zwischenwert scheidet eine Buchwertaufstockung insgesamt 
aus. 


Die Bescheinigung nach § 22 Absatz 5 UmwStG stellt einen Grundlagenbescheid i. S. d. § 175 Absatz 1 Satz 1 Nummer 1 AO 
dar. 


 


2. Anteilstausch und Miteinbringung von Anteilen i. R. einer Sacheinlage 


Kommt es in den Fällen einer (Mit-)Einbringung von Anteilen (§ 20 Absatz 1 oder § 21 Absatz 1 UmwStG) zu einer rückwirkenden 
Besteuerung des Einbringungsgewinns II (§ 22 Absatz 2 UmwStG), erhöhen sich auf Antrag der übernehmenden Gesellschaft 
bei dieser die Anschaffungskosten der eingebrachten Anteile (§ 23 Absatz 2 Satz 3 UmwStG). Dadurch verringert sich bei der 
übernehmenden Gesellschaft der Gewinn aus der Veräußerung der eingebrachten Anteile entsprechend. Dies gilt in den Fällen 
der Weitereinbringung der eingebrachten Anteile zum Buchwert auch im Hinblick auf die auf der Weitereinbringung beruhenden 
Anteile (§ 23 Absatz 2 Satz 3, § 22 Absatz 1 Satz 7 UmwStG). Die Ausführungen zu Rn. 23.07 – 23.10 gelten entsprechend. 


Beispiel: 


X bringt am 1.1.01 Anteile an der A-GmbH (Anschaffungskosten 55.000 €, gemeiner Wert 90.000 €) nach § 21 Absatz 1 Satz 2 
UmwStG zum Buchwert gegen Gewährung von Anteilen in die B-GmbH ein. Diese wiederum bringt in 03 die sperrfristbehafteten 
Anteile an der A-GmbH nach § 21 Absatz 1 Satz 2 UmwStG zum Buchwert gegen Gewährung von Anteilen in die C-GmbH ein. 
Die C-GmbH veräußert die Anteile an der A-GmbH am 1.7.04 für 100.000 €. 


Lösung: 


Die Weitereinbringung der sperrfristbehafteten Anteile an der A-GmbH in 03 durch die B-GmbH zum Buchwert löst keine rück-
wirkende Einbringungsgewinnbesteuerung bei A in 01 aus, da sie zum Buchwert erfolgt ist (§ 22 Absatz 2 Satz 6 i. V. m. Ab-
satz 1 Satz 6 Nummer 2 UmwStG). Die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH in 04 führt nach § 22 
Absatz 2 Satz 1 UmwStG zu einer rückwirkenden Besteuerung des Einbringungsgewinns II i. H. v. 20.000 € (4/7 x [gemeiner 
Wert 90.000 € ./. Anschaffungskosten 55.000 €]) zum 1.1.01. Der Einbringungsgewinn II gilt bei X nach § 22 Absatz 2 Satz 4 
UmwStG als nachträgliche Anschaffungskosten der Anteile an der B-GmbH. 


Darüber hinaus erhöhen sich auf Antrag sowohl die Anschaffungskosten der C-GmbH für die Anteile an der A-GmbH (§ 23 
Absatz 2 Satz 3 UmwStG) sowie die Anschaffungskosten der B-GmbH für die Anteile an der C-GmbH (§ 23 Absatz 2 Satz 3 
i. V. m. § 22 Absatz 1 Satz 7 UmwStG). Bei der C-GmbH vermindert sich damit der nach § 8b Absatz 2 KStG begünstigte Ver-
äußerungsgewinn aus den Anteilen an der A-GmbH entsprechend. Gleichzeitig sind nur noch 5 % des verminderten Veräuße-
rungsgewinns nach § 8b Absatz 3 Satz 1 KStG als nichtabziehbare Betriebsausgabe außerhalb der Bilanz hinzuzurechnen. Bei 
der B-GmbH vermindert sich ein künftiger nach § 8b Absatz 2 KStG begünstigter Veräußerungsgewinn aus den Anteilen an der 
C-GmbH entsprechend. 
 


3. Entrichtung der Steuer 


Eine Buchwertaufstockung ist nur zulässig, soweit der Einbringende die auf den Einbringungsgewinn i. S. d. § 22 UmwStG ent-
fallende Steuer entrichtet hat. Ergibt sich im Wirtschaftsjahr der Einbringung für den Einbringenden auch nach Einbeziehung des 
Einbringungsgewinns I oder II ein Verlust, gilt die Steuer grundsätzlich mit Bekanntgabe des (geänderten) Verlustfeststellungs-
bescheids als entrichtet. Ist das Einkommen in dem für die Einbringung maßgeblichen Veranlagungszeitraum zwar positiv, ergibt 
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sich jedoch aufgrund eines Verlustvor- oder -rücktrags keine festzusetzende Steuer, gilt die Steuer ebenfalls mit Bekanntgabe 
des (geänderten) Verlustfeststellungsbescheids als entrichtet. Auf die Entrichtung der sich aufgrund der hierdurch entstehenden 
Verringerung des rück- oder vortragsfähigen Verlusts für ein anderes Jahr beim Einbringenden ergebenden Steuer kommt es 
nicht an. Entsprechendes gilt auch bei der Verrechnung des Einbringungsgewinns mit Verlusten aus anderen Einkunftsarten, 
soweit nicht ein Verlustverrechnungsverbot besteht. 


Ist der Einbringende eine Organgesellschaft, ist für die Buchwertaufstockung die Entrichtung der Steuer durch den Organträger 
Voraussetzung; in Verlustfällen kommt es auf die Berücksichtigung des Einbringungsgewinns im jeweiligen Verlustfeststellungs-
bescheid des Organträgers an. 


 


IV. Besonderheiten beim Zwischenwertansatz (§ 23 Absatz 3 UmwStG) 


Bei Ansatz von Zwischenwerten sind die in den Wirtschaftsgütern, Schulden und steuerfreien Rücklagen ruhenden stillen Reser-
ven um einen einheitlichen Prozentsatz aufzulösen; vgl. Rn. 03.25 f. 


Für die Absetzungen für Abnutzung (AfA) der zu einem Zwischenwert eingebrachten Wirtschaftsgüter gilt Folgendes: 


a) In den Fällen des § 23 Absatz 3 Satz 1 Nummer 1 UmwStG erhöht sich die bisherige AfA-Bemessungsgrundlage um den 
Aufstockungsbetrag. Der bisher geltende Abschreibungssatz ist weiter anzuwenden. AfA können nur bis zur Höhe des Zwischen-
werts abgezogen werden. 


Beispiel: 


Für eine Maschine mit Anschaffungskosten von 100.000 € und einer Nutzungsdauer von 10 Jahren wird AfA nach § 7 Absatz 1 
EStG von jährlich 10.000 € vorgenommen. Bei der Einbringung nach drei Jahren beträgt der Restbuchwert 70.000 €, die Rest-
nutzungsdauer sieben Jahre. Die übernehmende Gesellschaft setzt die Maschine mit einem Zwischenwert von 90.000 € an. 


Lösung: 


Ab dem Zeitpunkt der Einbringung ist für die Maschine jährlich AfA von 10 % von (100.000 € + 20.000 € =) 120.000 € = 12.000 € 
vorzunehmen (7 x 12.000 € = 84.000 €). Im letzten Jahr der Nutzungsdauer ist zusätzlich zu der linearen AfA i. H. v. 12.000 € 
auch der Restwert i. H. v. 6.000 € (= 90.000 € ./. 84.000 €) abzuziehen. 


In den Fällen, in denen das AfA-Volumen vor dem Ablauf der Nutzungsdauer verbraucht ist, kann in dem verbleibenden Nut-
zungszeitraum keine AfA mehr abgezogen werden. 


Wird in den Fällen des § 7 Absatz 4 Satz 1 EStG auf diese Weise die volle Absetzung innerhalb der tatsächlichen Nutzungsdauer 
nicht erreicht, kann die AfA nach der Restnutzungsdauer des Gebäudes bemessen werden (BFH vom 7.6.1977, VIII R 105/73, 
BStBl II S. 606). 


b) In den Fällen des § 23 Absatz 3 Satz 1 Nummer 2 UmwStG ist der Zwischenwert die Bemessungsgrundlage der weiteren 
AfA. Der Abschreibungssatz richtet sich nach der neu zu schätzenden Restnutzungsdauer im Zeitpunkt der Einbringung. 


Beispiel: 


Für eine Maschine mit einer Nutzungsdauer von 12 Jahren wird AfA nach § 7 Absatz 2 EStG von jährlich 20,83 % (Höchstsatz 
nach § 7 Absatz 2 Satz 2 EStG: linearer AfA-Satz: 8,33 % x 2,5, max. 25 %) vorgenommen. Der Restbuchwert bei Einbringung 
beträgt 70.000 €. Die übernehmende Gesellschaft setzt die Maschine mit einem Zwischenwert von 90.000 € an und schätzt die 
Restnutzungsdauer auf acht Jahre. 


Lösung: 


Ab dem Zeitpunkt der Einbringung ist von der übernehmenden Gesellschaft als Gesamtrechtsnachfolgerin für die Maschine 
jährlich AfA von 25 % (Höchstsatz nach § 7 Absatz 2 Satz 2 EStG: linearer AfA-Satz: 12,5 % x 2,5, max. 25 %) vom jeweiligen 
Buchwert vorzunehmen. 


Bei Erhöhung der Anschaffungs- oder Herstellungskosten aufgrund rückwirkender Besteuerung des Einbringungsgewinns (§ 23 
Absatz 2 UmwStG) ist § 23 Absatz 3 Satz 1 UmwStG entsprechend anzuwenden. Die Buchwertaufstockung erfolgt in diesen 
Fällen zu Beginn des Wirtschaftsjahrs, in welches das die Besteuerung des Einbringungsgewinns auslösende Ereignis fällt (§ 23 
Absatz 3 Satz 2 UmwStG). 


 


V. Ansatz des gemeinen Werts (§ 23 Absatz 4 UmwStG) 


Gemeiner Wert des Betriebsvermögens ist der Saldo der gemeinen Werte der aktiven und passiven Wirtschaftsgüter. Beim Ansatz 
des gemeinen Werts sind alle stillen Reserven aufzudecken, insbesondere auch steuerfreie Rücklagen aufzulösen und selbst 
geschaffene immaterielle Wirtschaftsgüter, einschließlich des Firmen- oder Geschäftswerts, anzusetzen. Dies gilt auch für die 
Fälle der Einbringung im Wege der Gesamtrechtsnachfolge; § 23 Absatz 4 zweite Alternative UmwStG begründet insoweit keine 
Besonderheiten, sondern setzt den durch § 20 Absatz 2 Satz 1 UmwStG vorgegebenen Begriff des gemeinen Werts voraus. Vgl. 
hierzu Rn. 20.17 sowie Rn. 03.07 f. 


Als Wert einer Pensionsverpflichtung ist anzusetzen (in den Fällen der Einzelrechtsnachfolge und der Gesamtrechtsnachfolge)  


–  bei Pensionsanwartschaften vor Beendigung des Dienstverhältnisses des Pensionsberechtigten der nach § 6a Absatz 3 
Satz 2 Nummer 1 EStG zu berechnende Wert; dabei ist als Beginn des Dienstverhältnisses des Pensionsberechtigten der 
Eintritt in den Betrieb des Einbringenden maßgebend, 


–  bei aufrechterhaltenen Pensionsanwartschaften nach Beendigung des Dienstverhältnisses des Pensionsberechtigten oder 
bei bereits laufenden Pensionszahlungen der Barwert der künftigen Pensionsleistungen (§ 6a Absatz 3 Satz 2 Nummer 2 
EStG). 


Die Rechtsfolgen bei Ansatz des gemeinen Werts unterscheiden sich für die übernehmende Gesellschaft danach, ob die Einbrin-
gung im Wege der Einzelrechtsnachfolge (§ 23 Absatz 4 erste Alternative UmwStG) oder der Gesamtrechtsnachfolge (§ 23 Ab-
satz 4 zweite Alternative UmwStG) erfolgt. Bei Gesamtrechtsnachfolge gilt § 23 Absatz 3 UmwStG entsprechend. 


Erfolgt eine Einbringung sowohl im Wege der Gesamtrechtsnachfolge als auch im Wege der Einzelrechtsnachfolge (z. B. bei 
Verschmelzung einer KG auf eine GmbH mit gleichzeitigem Übergang des Sonderbetriebsvermögens im Wege der Einzelrechts-
nachfolge), ist der Vorgang für Zwecke des § 23 Absatz 4 UmwStG einheitlich als Gesamtrechtsnachfolge zu beurteilen. 


Im Fall der Einzelrechtsnachfolge wird der Einbringungsvorgang für die übernehmende Gesellschaft als Anschaffung zum gemei-
nen Wert behandelt. Dies hat u. a. zur Folge, dass für die Absetzungen für Abnutzung der eingebrachten Wirtschaftsgüter aus-
schließlich die Verhältnisse der übernehmenden Gesellschaft maßgebend sind.  


 


VI. Verlustabzug bei Auslandsbetriebsstätten 


Für die Nachversteuerung von Verlusten gem. § 2a Absatz 4 EStG a. F. bzw. § 2 Absatz 2 AuslInvG gilt Rn. 04.12 entsprechend. 
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Siebter Teil. Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft (§ 24 
UmwStG) 


A. Allgemeines 


I. Persönlicher und sachlicher Anwendungsbereich 


Zu den zivilrechtlichen Formen der Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesell-
schaft siehe Rn. 01.47 f. 


Für Zwecke des § 24 UmwStG gilt auch eine zu einem Betriebsvermögen gehörende, das gesamte Nennkapital umfassende 
Beteiligung an einer Kapitalgesellschaft als Teilbetrieb. Rn. 15.05 f. gelten entsprechend. 


 


II. Entsprechende Anwendung der Regelungen zu §§ 20, 22, 23 UmwStG 


Die vorstehenden Ausführungen zu §§ 20, 22, 23 UmwStG gelten für Einbringungen in eine Personengesellschaft nach § 24 
UmwStG, soweit im Folgenden nichts anderes bestimmt ist, entsprechend. Insbesondere gelten folgende Rn. entsprechend: 


– Rn. 20.03 betreffend die Person des Einbringenden, 


– Rn. 20.05 – 20.08 und Rn. 20.10 ff. betreffend die Einbringung von Betrieben, Teilbetrieben und Mitunternehmeranteilen, 


– Rn. 20.17 ff. betreffend die Bewertung des eingebrachten Betriebsvermögens, 


– Rn. 20.25 ff. betreffend die Besteuerung des Einbringungsgewinns, 


– Rn. 23.01 ff., 23.05 f., 23.14 f., 23.17 ff. betreffend die Auswirkungen bei der übernehmenden Gesellschaft und 


– Rn. 23.22 betreffend die Nachversteuerung von Verlusten. 


Hat die übernehmende Personengesellschaft für das Wirtschaftsjahr, in dem die Einbringung erfolgt ist, keine steuerliche Schluss-
bilanz zu erstellen, weil sie nach der Einbringung zulässigerweise zur Gewinnermittlung nach § 4 Absatz 3 EStG zurückkehrt, 
muss der Antrag i. S. d. § 24 Absatz 2 Satz 2 UmwStG in entsprechender Anwendung des § 20 Absatz 2 Satz 3 UmwStG spä-
testens bis zur erstmaligen Abgabe der entsprechend R 4.5Absatz 6 EStR zu erstellenden Bilanz i. S. d. § 24 Absatz 2 UmwStG 
bei dem für die Besteuerung der übernehmenden Personengesellschaft zuständigen Finanzamt gestellt werden.  


Ein Übergang zur Gewinnermittlung durch Betriebsvermögensvergleich nach § 4 Absatz 1 EStG ist im Zeitpunkt der Einbringung 
nicht erforderlich, sofern der Vermögensübergang zu Buchwerten erfolgt, für den eingebrachten Betrieb, Teilbetrieb oder Mitun-
ternehmeranteil bisher eine Gewinnermittlung durch Einnahmenüberschussrechnung nach § 4 Absatz 3 EStG erfolgte und die 
übernehmende Personengesellschaft diese Gewinnermittlungsart nach der Einbringung beibehält. In diesen Fällen ist der Antrag 
bis zur erstmaligen Einreichung der Einnahmenüberschussrechnung bei dem für die Besteuerung der übernehmenden Perso-
nengesellschaft zuständigen Finanzamt für das Wirtschaftsjahr der Einbringung zu stellen. 


Die Einbringung in eine Personengesellschaft nach § 24 UmwStG ist – im Gegensatz zur Einbringung in eine Kapitalgesellschaft 
nach § 20 UmwStG – auch dann zum Buchwert möglich, wenn das eingebrachte Betriebsvermögen negativ ist. Denn in § 24 
UmwStG fehlt eine § 20 Absatz 2 Satz 2 Nummer 2 UmwStG entsprechende Regelung. 


I. R. d. § 24 UmwStG ist es ausreichend, wenn das eingebrachte Betriebsvermögen teilweise Sonderbetriebsvermögen des Ein-
bringenden bei der übernehmenden Mitunternehmerschaft wird. 


 


III. Rückbeziehung nach § 24 Absatz 4 UmwStG 


§ 24 Absatz 4 zweiter Halbsatz UmwStG eröffnet die Möglichkeit einer Rückbeziehung der Einbringung für den Fall der Gesamt-
rechtsnachfolge nach den Vorschriften des UmwG oder vergleichbarer ausländischer Vorgänge, also nicht für den Fall der An-
wachsung. Stellt sich die Einbringung als Kombination von Gesamtrechtsnachfolge und Einzelrechtsnachfolge dar, nimmt auch 
die Einzelrechtsnachfolge an der Rückbeziehung teil. Bei Vorgängen im Wege der Einzelrechtsnachfolge ist eine Rückbeziehung 
nicht möglich. Rn. 20.13 – 20.16 gelten entsprechend. 


 


B. Einbringung gegen Gewährung von Gesellschaftsrechten 


I. Allgemeines 


§ 24 UmwStG ist nur anwendbar, soweit der Einbringende als Gegenleistung für die Einbringung Gesellschaftsrechte erwirbt, 
d. h. soweit er durch die Einbringung die Rechtsstellung eines Mitunternehmers erlangt oder seine bisherige Mitunternehmerstel-
lung erweitert (BFH vom 16.12.2004, III R 38/00, BStBl 2005 II S. 554 und BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847). 
Das erfordert als Gegenleistung die Erhöhung des die Beteiligung widerspiegelnden Kapitalkontos oder die Einräumung weiterer 
Gesellschaftsrechte (BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847 und BFH vom 15.6.1976, I R 17/74, BStBl II S. 748). Ist 
ein Mitunternehmer bereits zu 100 % an einer Personengesellschaft beteiligt (Ein-Personen-GmbH & Co. KG), muss sein Kapi-
talkonto bei einer weiteren Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils erhöht werden. Die Buchung auf 
einem variablen Kapitalkonto (z. B. Kapitalkonto II) oder auf einem gesamthänderisch gebundenen Rücklagenkonto oder auf ei-
nem bloßen Darlehenskonto führt nicht zu einer Gewährung von Gesellschaftsrechten und reicht nicht aus (vgl. hierzu im Einzel-
nen BMF-Schreiben vom 11.7.2011, BStBl I S. 713, unter Berücksichtigung der Änderungen durch BMF-Schreiben vom 
26.7.2016, BStBl I S. 684, sowie BFH vom 23.3.2023, IV R 2/20, BStBl II S. xxx). Zur Abgrenzung zwischen Darlehens- und 
Kapitalkonto vgl. das BMF-Schreiben vom 30.5.1997, BStBl I S. 627. 


Erfolgt die Einbringung gegen ein Mischentgelt, d. h. gegen Gewährung von Gesellschaftsrechten und von sonstigen Ausgleichs-
leistungen, kann die Einbringung nach § 24 Absatz 2 Satz 2 Nummer 2 UmwStG auf Antrag zum Buchwert oder einem Zwischen-
wert vorgenommen werden, soweit der gemeine Wert von sonstigen Gegenleistungen nicht mehr beträgt als 25 % des Buchwerts 
des eingebrachten Betriebsvermögens oder nicht mehr beträgt als 500.000 €, höchstens jedoch den Buchwert des eingebrachten 
Betriebsvermögens (vgl. Beispiel in Rn. 20.19a).  


Stellt sich der Einbringungsvorgang bei wirtschaftlicher Betrachtung als Veräußerung gegen ein nicht in Gesellschaftsrechten 
bestehendes Entgelt dar, ist § 24 UmwStG nicht anzuwenden. 


Beispiel: 


A betreibt (u. a.) den Teilbetrieb I, dessen Wirtschaftsgüter erhebliche stille Reserven aufweisen. Der Teilbetrieb I soll an B 
veräußert werden. Um die dabei eintretende Gewinnverwirklichung zu vermeiden, bringt A seinen gesamten Betrieb nach § 24 
UmwStG zu Buchwerten in eine KG mit B ein, der eine Geldeinlage leistet. Kurze Zeit später kommt es zur Realteilung, bei der 
B den Teilbetrieb erhält, um ihn auf eigene Rechnung fortzuführen. 


Lösung: 


Der Vorgang ist nicht steuerneutral. Es handelt sich um die verdeckte Veräußerung des Teilbetriebs I nach § 16 Absatz 1 Satz 1 
Nummer 1 i. V. m. § 34 EStG (vgl. auch BFH vom 11.12.2001, VIII R 23/01, BStBl 2004 II S. 474). 
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II. Einbringung mit Zuzahlung zu Buchwerten 


Erhält der Einbringende neben dem Mitunternehmeranteil an der Personengesellschaft eine Zuzahlung von anderen (ggf. hinzu-
tretenden) Mitunternehmern, die nicht Betriebsvermögen der Personengesellschaft wird, ist davon auszugehen, dass 


– der Einbringende Eigentumsanteile an den Wirtschaftsgütern des Betriebs veräußert und 


– die ihm verbliebenen Eigentumsanteile für eigene Rechnung, sowie die veräußerten Eigentumsanteile für Rechnung des 
zuzahlenden Gesellschafters in das Betriebsvermögen der Personengesellschaft einlegt (vgl. BFH vom 18.10.1999, GrS 2/98, 
BStBl 2000 II S. 123). 


Der Gewinn, der durch eine Zuzahlung in das Privatvermögen des Einbringenden entsteht, kann nicht durch Erstellung einer 
negativen Ergänzungsbilanz vermieden werden (BFH vom 8.12.1994, IV R 82/92, BStBl 1995 II S. 599 und BFH vom 16.12.2004, 
III R 38/00, BStBl 2005 II S. 554). Eine Zuzahlung liegt auch vor, wenn mit ihr eine zugunsten des Einbringenden begründete 
Verbindlichkeit der Gesellschaft getilgt wird (BFH vom 8.12.1994, IV R 82/92, BStBl 1995 II S. 599) oder durch die Einbringung 
private Verbindlichkeiten (z. B. Pflichtteilsansprüche) abgegolten werden (BFH vom 16.12.2004, III R 38/00, BStBl 2005 II S. 554). 


Die Veräußerung der Anteile an den Wirtschaftsgütern ist ein Geschäftsvorfall des einzubringenden Betriebs. Der hierbei erzielte 
Veräußerungserlös wird vor der Einbringung aus dem Betriebsvermögen entnommen. Anschließend wird der Betrieb so einge-
bracht, wie er sich nach der Entnahme des Veräußerungserlöses darstellt. 


Beispiel: 


A und B gründen eine OHG, die das Einzelunternehmen des A zu Buchwerten fortführen soll. Das Einzelunternehmen hat einen 
Buchwert von 100.000 € und einen gemeinen Wert von 300.000 €. A und B sollen an der OHG zu je 50 % beteiligt sein. A erhält 
von B eine Zuzahlung i. H. v. 150.000 €, die nicht Betriebsvermögen der OHG wird. 


Lösung: 


Die Zahlung der 150.000 € durch B an A ist die Gegenleistung für den Verkauf von je 1/2 Miteigentumsanteilen an den Wirt-
schaftsgütern des Einzelunternehmens. Infolge dieser Vereinbarungen bringt A sein Einzelunternehmen sowohl für eigene 
Rechnung als auch für Rechnung des B in die OHG ein. 


Der bei der Veräußerung der Anteile an den Wirtschaftsgütern erzielte Gewinn ist als laufender, nicht nach §§ 16, 34 EStG 
begünstigter Gewinn zu versteuern. Die Veräußerung eines Betriebs (§ 16 Absatz 1 Satz 1 Nummer 1 EStG) liegt nicht vor, weil 
nur Miteigentumsanteile an den Wirtschaftsgütern des Betriebs veräußert werden; die Veräußerung eines Mitunternehmeran-
teils (§ 16 Absatz 1 Satz 1 Nummer 2 EStG) liegt nicht vor, weil eine Mitunternehmerschaft im Zeitpunkt der Veräußerung der 
Miteigentumsanteile noch nicht bestand, sondern durch den Vorgang erst begründet wurde (BFH vom 18.10.1999, GrS 2/98, 
BStBl 2000 II S. 123). 


Unter Berücksichtigung der Umstände des Einzelfalls kann es geboten sein, nach den vorstehenden Grundsätzen auch dann zu 
verfahren, wenn die Zuzahlung zunächst Betriebsvermögen der Personengesellschaft wird und erst später entnommen wird. Bei 
wirtschaftlicher Betrachtungsweise kann die Zuführung der Zuzahlung zum Betriebsvermögen der Personengesellschaft und die 
Entnahme der Zuzahlung durch den Einbringenden nach den Vereinbarungen der Parteien den gleichen wirtschaftlichen Gehalt 
haben, wie eine Zuzahlung, die unmittelbar an den Einbringenden erfolgt (so auch BFH vom 8.12.1994, IV R 82/92, BStBl 1995 
II S. 599). Insbesondere wenn der Einbringende im Anschluss an die Einbringung größere Entnahmen tätigen darf und bei der 
Bemessung seines Gewinnanteils auf seinen ihm dann noch verbleibenden Kapitalanteil abgestellt wird, kann es erforderlich sein, 
den Zuzahlungsbetrag als unmittelbar in das Privatvermögen des Einbringenden geflossen anzusehen. 


 


III. Einbringung mit Zuzahlung zu gemeinen Werten 


Für den Fall der Aufnahme eines Gesellschafters in ein bestehendes Einzelunternehmen sind bei einer Einbringung zu gemeinen 
Werten – vorbehaltlich der Regelung des § 24 Absatz 3 Satz 3 UmwStG – die Begünstigungen des § 24 Absatz 3 Satz 2 UmwStG 
i. V. m. § 16 Absatz 4, § 34 EStG auch insoweit anzuwenden, als eine Zuzahlung in das Privatvermögen des Einbringenden 
erfolgt (BFH vom 21.9.2000, IV R 54/99, BStBl 2001 II S. 178). Entsprechendes gilt im Fall der Aufnahme eines weiteren Gesell-
schafters in eine bestehende Personengesellschaft. 


 


C. Ergänzungsbilanzen 


Nach § 24 Absatz 2 Satz 2 UmwStG kann die Personengesellschaft das eingebrachte Betriebsvermögen in ihrer Bilanz ein-
schließlich der Ergänzungsbilanzen für ihre Gesellschafter abweichend vom Grundsatz des § 24 Absatz 2 Satz 1 UmwStG auf 
Antrag mit seinem Buch- oder Zwischenwert ansetzen. Werden die Buchwerte des eingebrachten Betriebsvermögens aufge-
stockt, gilt Rn. 03.25 f. entsprechend. Der Wert, mit dem das eingebrachte Betriebsvermögen in der Bilanz der Personengesell-
schaft einschließlich der Ergänzungsbilanzen für ihre Gesellschafter angesetzt wird, gilt nach § 24 Absatz 3 Satz 1 UmwStG für 
den Einbringenden als Veräußerungspreis. 


Bei der Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft werden in der Praxis 
die Buchwerte des eingebrachten Betriebsvermögens in der Bilanz der Personengesellschaft aufgestockt, um die Kapitalkonten 
der Gesellschafter im richtigen Verhältnis zueinander auszuweisen (Bruttomethode). Es kommt auch vor, dass ein Gesellschafter 
als Gesellschaftseinlage einen höheren Beitrag leisten muss, als ihm in der Bilanz der Personengesellschaft als Kapitalkonto 
gutgeschrieben wird (Nettomethode). In diesen Fällen haben die Gesellschafter der Personengesellschaft Ergänzungsbilanzen 
zu bilden, soweit ein Antrag nach § 24 Absatz 2 Satz 2 UmwStG gestellt wird und dadurch die sofortige Versteuerung eines 
Veräußerungsgewinns für den Einbringenden vermieden werden soll. 


Beispiel: 


A unterhält ein Einzelunternehmen mit einem buchmäßigen Eigenkapital von 100.000 €. In den Wirtschaftsgütern des Einzel-
unternehmens sind stille Reserven von 200.000 € enthalten. Der gemeine Wert des Unternehmens beträgt 300.000 €. Die 
Schlussbilanz des A im Zeitpunkt der Einbringung sieht wie folgt aus: 


 


 Gemeiner 
Wert 


Buchwert 
 Gemeiner 


Wert 
Buchwert 


Aktiva di-
verse 300.000 €  100.000 € 


Kapital 
 100.000 € 


 (300.000 €) 100.000 €   100.000 € 


 


24.08 


24.09 


24.10 


24.11 


24.12 


24.13 


24.14 
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In das Einzelunternehmen des A tritt B als Gesellschafter ein; A bringt also sein Einzelunternehmen in die neue von ihm und B 
gebildete Personengesellschaft ein. A und B sollen an der neuen Personengesellschaft zu je 50 % beteiligt sein. B leistet des-
halb eine Bareinlage von 300.000 €. Die Kapitalkonten von A und B sollen in der Bilanz der Personengesellschaft gleich hoch 
sein. Die Personengesellschaft stellt den Antrag auf Ansatz der Buchwerte nach § 24 Absatz 2 Satz 2 UmwStG. 


Die Eröffnungsbilanz der Personengesellschaft lautet wie folgt: 


 


 Buchwert  Buchwert 


Aktiva diverse (A) 100.000 € Kapital A 200.000 € 


Bank (Bareinlage B) 300.000 € Kapital B 200.000 € 


 400.000 €  400.000 € 


 


Lösung: 


Da B eine Einlage von 300.000 € geleistet hat, hat er 100.000 € mehr gezahlt, als sein buchmäßiges Kapital in der Bilanz der 
neuen Personengesellschaft beträgt (B hat mit diesen 100.000 € praktisch dem A die Hälfte der stillen Reserven „abgekauft“). 
Er muss in diesem Fall sein in der Bilanz der Personengesellschaft nicht ausgewiesenes Mehrkapital von 100.000 € in einer 
Ergänzungsbilanz ausweisen. Auf diese Weise wird sichergestellt, dass die aktivierungspflichtigen Anschaffungskosten des B 
(300.000 € x ½ = 150.000 €) für die erlangten Anteile an den Wirtschaftsgütern des bisherigen Einzelunternehmens i. R. d. 
Gewinnverteilung berücksichtigt werden (BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847).  


Die positive Ergänzungsbilanz des B hat den folgenden Inhalt: 


 Buchwert  Buchwert 


Aktiva diverse 100.000 € Mehrkapital B 100.000 € 


 100.000 €  100.000 € 


 


Das von A in die Personengesellschaft eingebrachte Betriebsvermögen ist danach in der Bilanz der Personengesellschaft ein-
schließlich der Ergänzungsbilanz des Gesellschafters B mit insgesamt 200.000 € ausgewiesen (mit 100.000 € in der Gesamt-
handsbilanz der Personengesellschaft und mit 100.000 € in der Ergänzungsbilanz des B). Es war bisher bei A nur mit 100.000 € 
angesetzt. Es würde sich danach für A ein Veräußerungsgewinn von 100.000 € ergeben. 


A muss diesen Veräußerungsgewinn dadurch neutralisieren, dass er seinerseits eine Ergänzungsbilanz aufstellt und in dieser 
dem in der Ergänzungsbilanz des B ausgewiesenen Mehrwert für die Aktiva von 100.000 € einen entsprechenden Minderwert 
gegenüberstellt, sog. negative Ergänzungsbilanz. 


Diese negative Ergänzungsbilanz des A sieht wie folgt aus: 


 


 Buchwert  Buchwert 


Minderkapital A 100.000 € Aktiva diverse 100.000 € 


 100.000 €  100.000 € 


 


Das eingebrachte Betriebsvermögen ist nunmehr in der Bilanz der Personengesellschaft und den Ergänzungsbilanzen ihrer 
Gesellschafter insgesamt wie folgt ausgewiesen: mit 100.000 € in der Bilanz der Personengesellschaft zuzüglich 100.000 € in 
der Ergänzungsbilanz des B abzüglich 100.000 € in der Ergänzungsbilanz des A, insgesamt also mit 100.000 €. Dieser Wert ist 
nach § 24 Absatz 3 UmwStG für die Ermittlung des Veräußerungsgewinns des A bei der Einbringung maßgebend. 


Da der Buchwert des eingebrachten Betriebsvermögens in der Schlussbilanz des A ebenfalls 100.000 € betragen hat, entsteht 
für A kein Veräußerungsgewinn. 


Die Ergänzungsbilanzen für A und B sind auch bei der künftigen Gewinnermittlung zu berücksichtigen und korrespondierend 
weiterzuentwickeln. Dabei ergibt sich z. B. gegenüber der Bilanz der Personengesellschaft für den Gesellschafter B aus seiner 
(positiven) Ergänzungsbilanz ein zusätzliches AfA-Volumen und für den Gesellschafter A aus seiner (negativen) Ergänzungsbi-
lanz eine Minderung seines AfA-Volumens (vgl. hierzu auch BFH vom 28.9.1995, IV R 57/94, BStBl 1996 II S. 68 und Tz. 2 des 
BMF-Schreibens vom 19.12.2016, BStBl 2017 I S. 34). Die aus der korrespondierend zur positiven Ergänzungsbilanz des ein-
bringenden Mitunternehmers spiegelbildlich fortlaufend jährlich vorzunehmende Auflösung der negativen Ergänzungsbilanz ist 
als laufender Gewinn zu erfassen (BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847). 


Würde das von A eingebrachte Betriebsvermögen in der Eröffnungsbilanz der Personengesellschaft nicht mit seinem Buchwert 
von 100.000 €, sondern mit seinem wahren Wert von 300.000 € angesetzt werden und würden demgemäß die Kapitalkonten 
von A und B mit je 300.000 € ausgewiesen werden (Bruttomethode), müsste A bei Beantragung der Buchwertfortführung durch 
die übernehmende Personengesellschaft eine negative Ergänzungsbilanz mit einem Minderkapital von 200.000 € aufstellen; für 
B entfiele in diesem Fall eine Ergänzungsbilanz. 
 


D. Anwendung der §§ 16, 34 EStG bei Einbringung zum gemeinen Wert 


Auf einen bei der Einbringung eines Betriebs, Teilbetriebs oder gesamten Mitunternehmeranteils in eine Personengesellschaft 
entstehenden Veräußerungsgewinn sind § 16 Absatz 4 und § 34 EStG nur anzuwenden, wenn das eingebrachte Betriebsvermö-
gen in der Bilanz der Personengesellschaft einschließlich der Sonder- und Ergänzungsbilanzen der Gesellschafter mit dem ge-
meinen Wert angesetzt wird; dabei ist auch ein vorhandener Firmen- oder Geschäftswert mit auszuweisen (vgl. Rn. 23.17). 


Durch die Verweisung auf § 16 Absatz 2 Satz 3 EStG in § 24 Absatz 3 Satz 3 UmwStG ist klargestellt, dass der Einbringungsge-
winn stets als laufender, nicht nach §§ 16, 34 EStG begünstigter Gewinn anzusehen ist, soweit der Einbringende wirtschaftlich 
gesehen „an sich selbst“ veräußert. 


§ 24 Absatz 3 Satz 3 UmwStG stellt bei der Betrachtung, ob eine Veräußerung an sich selbst vorliegt, nicht auf den einzelnen 
Gesellschafter, sondern auf die einbringenden Gesellschafter in ihrer gesamthänderischen Verbundenheit ab. 


Beispiel: 


An einer OHG sind vier Gesellschafter zu je 1/4 beteiligt. Es soll gegen Bareinlage in das Betriebsvermögen ein fünfter Gesell-
schafter so aufgenommen werden, dass alle Gesellschafter anschließend zu je 1/5 beteiligt sind. 


Lösung: 


24.15 


24.16 
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Wirtschaftlich gesehen gibt jeder der Altgesellschafter 1/5 seines Anteils an den eintretenden Gesellschafter ab; er veräußert 
also zu 4/5 „an sich selbst“. Ein bei Ansatz der gemeinen Werte entstehender Gewinn ist nach der Regelung in § 24 Absatz 3 
Satz 3 UmwStG i. V. m. § 16 Absatz 2 Satz 3 EStG daher zu 4/5 nicht begünstigt. 


Gewinne, die i. R. einer Betriebsveräußerung oder Betriebseinbringung nach § 16 Absatz 2 Satz 3 EStG bzw. § 24 Absatz 3 
Satz 3 UmwStG kraft gesetzlicher Anordnung als laufende Gewinne behandelt werden, sind gewerbesteuerpflichtig. Die gesetz-
liche Fiktion der Behandlung als laufender Gewinn erstreckt sich in diesen Fällen auch auf die Gewerbesteuer (BFH vom 
15.6.2004, VIII R 7/01, BStBl II S. 754). 


 


E. Besonderheiten bei der Einbringung von Anteilen an Körperschaften, Personenvereinigungen und Vermögensmas-
sen (§ 24 Absatz 5 UmwStG) 


I. Allgemeines 


Werden Anteile an Körperschaften, Personenvereinigungen oder Vermögensmassen von einem Einbringenden, bei dem der Ge-
winn aus der Veräußerung der Anteile im Einbringungszeitpunkt nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre, gem. 
§ 24 Absatz 1 UmwStG unter dem gemeinen Wert in eine Personengesellschaft eingebracht und werden die eingebrachten An-
teile innerhalb eines Zeitraums von sieben Jahren nach dem Einbringungszeitpunkt veräußert, ist § 24 Absatz 5 UmwStG anzu-
wenden. Die eingebrachten Anteile gelten insoweit als sperrfristbehaftete Anteile. Der Veräußerung der sperrfristbehafteten An-
teile ist deren Weiterübertragung durch die in § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG genannten Vorgänge gleichgestellt. 


Die Veräußerung der sperrfristbehafteten Anteile oder deren Weiterübertragung durch einen Vorgang i. S. d. § 22 Absatz 1 Satz 6 
Nummer 1 bis 5 UmwStG lösen grundsätzlich die rückwirkende Besteuerung eines Einbringungsgewinns beim Einbringenden im 
Einbringungszeitpunkt durch Ansatz der eingebrachten Anteile mit dem gemeinen Wert aus. Die Veräußerung der Anteile und die 
gleichgestellten Vorgänge gelten dabei im Hinblick auf die Steuerfestsetzung des Einbringenden im Einbringungsjahr als rückwir-
kendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO.  


Die Korrektur eines bereits bestandskräftig gewordenen Steuerbescheids zur Erfassung eines Einbringungsgewinns II gem. § 175 
Absatz 1 Satz 1 Nummer 2 AO setzt des Weiteren voraus, dass das den Sperrfristverstoß auslösende Ereignis nach Erlass des 
zu ändernden Bescheids verwirklicht worden ist. Die Anwendung von § 173 Absatz 1 Nummer 1 AO ist zu prüfen (vgl. BFH vom 
18.11.2020, I R 25/18, BStBl 2021 II S. 732). 


Wird nur ein Teil der sperrfristbehafteten Anteile veräußert oder durch einen der Veräußerung gleichgestellten Vorgang weiter-
übertragen, erfolgt auch die rückwirkende Einbringungsgewinnbesteuerung nur anteilig. 


Ein rückwirkender Einbringungsgewinn ist nur zu ermitteln, soweit beim Einbringenden der Gewinn aus der Veräußerung der 
sperrfristbehafteten Anteile im Einbringungszeitpunkt nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre und die bis zum 
Einbringungszeitpunkt entstandenen stillen Reserven infolge der Veräußerung der Anteile oder der Weiterübertragung der Anteile 
durch einen gleichgestellten Vorgang i. S. d. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG der Steuerbefreiung nach § 8b Ab-
satz 2 KStG unterliegen (= Statusverbesserung). Wird Betriebsvermögen einer Personengesellschaft eingebracht oder ist Mitun-
ternehmer der übernehmenden Personengesellschaft eine Personengesellschaft, ist für die Anwendung des § 8b Absatz 2 KStG 
auf Ebene der Personengesellschaft und die Zurechnung der stillen Reserven auf die dahinterstehenden Steuersubjekte abzu-
stellen (Transparenzprinzip). 


Die steuerliche Behandlung der Veräußerung oder Weiterübertragung der sperrfristbehafteten Anteile bei der Personengesell-
schaft erfolgt nach den allgemeinen ertragsteuerlichen Vorschriften (insbesondere §§ 13, 15, 16, 18 i. V. m. § 3 Nummer 40 EStG 
oder § 8b Absatz 2 und 3 KStG). 


 


II. Anteile an Körperschaften, Personenvereinigungen und Vermögensmassen 


Der Anwendungsbereich des § 24 Absatz 5 UmwStG umfasst Anteile an Körperschaften, Personenvereinigungen oder Vermö-
gensmassen, deren Leistungen beim Empfänger zu Einnahmen i. S. d. § 20 Absatz 1 Nummer 1, 2, 9 oder 10 Buchstabe a EStG 
führen. 


§ 24 Absatz 5 UmwStG ist bei einbringungsgeborenen Anteilen i. S. d. § 21 Absatz 1 UmwStG 1995 nicht anzuwenden, wenn der 
Gewinn aus der Veräußerung oder einem gleichgestellten Ereignis i. S. d. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG nicht 
der Steuerbefreiung nach § 3 Nummer 40 Satz 1 Buchstabe a oder b EStG oder § 8b Absatz 2 KStG unterliegt, weil § 3 Num-
mer 40 Satz 3 und 4 EStG a. F. bzw. § 8b Absatz 4 KStG a. F. weiter anzuwenden sind (§ 27 Absatz 4 UmwStG i. V. m. § 52 
Absatz 4b Satz 2 EStG i. d. F. des SEStEG bzw. § 34 Absatz 7a KStG i. d. F. des SEStEG ). 


Sind die Fristen der § 3 Nummer 40 Satz 4 EStG a. F. bzw. § 8b Absatz 4 Satz 2 KStG a. F. im Zeitpunkt der Veräußerung bzw. 
des gleichgestellten Ereignisses abgelaufen, findet § 24 Absatz 5 UmwStG Anwendung. Ist im Zeitpunkt der Einbringung nach 
§ 24 UmwStG die ursprüngliche Siebenjahresfrist noch nicht abgelaufen, gilt Rn. 20.39 entsprechend. 


 


III. Einbringung durch nicht nach § 8b Absatz 2 KStG begünstigte Personen 


Die rückwirkende Besteuerung eines Einbringungsgewinns setzt voraus, dass der Einbringende keine durch § 8b Absatz 2 KStG 
begünstigte Person ist (vgl. Rn. 22.12). 


Zum Umfang der Anwendung des § 8b Absatz 2 KStG bei der Miteinbringung von Anteilen durch eine Personengesellschaft vgl. 
Rn. 24.21. 


 


IV. Veräußerung und gleichgestellte Ereignisse der Weiterübertragung  


Die übernehmende Personengesellschaft oder deren Rechtsnachfolger bzw. die Personen, bei denen sich die Zurechnung der 
stillen Reserven mittelbar auf den Gewinn auswirkt, können durch Veräußerung oder Weiterübertragung der eingebrachten An-
teile innerhalb des Siebenjahreszeitraums die rückwirkende Besteuerung eines Einbringungsgewinns auslösen. Als Veräußerung 
gilt auch die Aufgabe des Betriebs der Personengesellschaft (§ 16 Absatz 3 Satz 1 EStG). 


Im Hinblick auf die Frage der Auslösung der rückwirkenden Einbringungsgewinnbesteuerung durch der Veräußerung gleichge-
stellte Ersatzrealisationstatbestände gelten die vorstehenden Ausführungen zu § 22 UmwStG (vgl. insbesondere Rn. 22.20, 
22.21 ff., 22.28 ff., 22.38 ff., 22.41 f. und 22.43 ff.) entsprechend. 


Werden die im Zuge der (Mit-)Einbringung von Anteilen erhaltenen Mitunternehmeranteile nach § 24 Absatz 1 UmwStG mit einem 
Wert unterhalb des gemeinen Werts in eine Personengesellschaft eingebracht und wird die übernehmende Personengesellschaft 
dadurch Mitunternehmerin der Personengesellschaft, deren Anteile eingebracht worden sind, liegt eine Einbringung i. S. d. § 24 
Absatz 5 UmwStG vor, die einen neuen Siebenjahreszeitraum auslöst. Auch die (mittelbare) Veräußerung oder Weiterübertra-
gung der (mit-)eingebrachten Anteile durch eine Untergesellschaft löst innerhalb dieses Siebenjahreszeitraums die rückwirkende 
Einbringungsgewinnbesteuerung aus. 


24.17 


24.18 
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V. Ermittlung und ertragsteuerliche Behandlung des Einbringungsgewinns 


In entsprechender Anwendung des § 22 Absatz 2 Satz 3 UmwStG ist durch (anteiligen) Ansatz des gemeinen Werts abweichend 
von § 24 Absatz 2 Satz 2 UmwStG für die sperrfristbehafteten Anteile rückwirkend ein Einbringungsgewinn zu ermitteln, der ver-
mindert um jeweils ein Siebtel für jedes seit dem Einbringungszeitpunkt abgelaufene Zeitjahr im Wirtschaftsjahr der Einbringung 
beim Einbringenden der Besteuerung zu Grunde zu legen ist. Die Steuerfestsetzung bzw. Feststellung des Gewinns ist insoweit 
gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu ändern (§ 22 Absatz 2 Satz 2 UmwStG). Der Einbringungsgewinn ermittelt sich 
nach § 24 Absatz 5 i. V. m. § 22 Absatz 2 Satz 3 UmwStG wie folgt: 


 


Anteiliger gemeiner Wert der Anteile 


./. anteilige Kosten für Vermögensübergang 


./. anteiliger Einbringungswert (§ 24 Absatz 2 Satz 2 UmwStG) 


= Einbringungsgewinn vor Siebtelregelung 


./. je 1/7 für seit dem Einbringungszeitpunkt abgelaufene Zeitjahre 


= Einbringungsgewinn 


 


Soweit der Einbringungsgewinn einer natürlichen Person zuzurechnen ist, führt er zu einem laufenden Gewinn i. S. d. § 3 Num-
mer 40 Satz 1 Buchstabe b EStG. § 16 Absatz 4 EStG und § 34 EStG sind nicht anzuwenden (§ 22 Absatz 2 Satz 1 zweiter 
Halbsatz UmwStG). Hinsichtlich der Zugehörigkeit des Einbringungsgewinns zum Gewerbeertrag gelten die allgemeinen Grunds-
ätze (vgl. § 7 Satz 2 GewStG; R 7.1 Absatz 3 GewStR). D. h., soweit er auf eine natürliche Person als Einzelunternehmer oder 
als unmittelbar beteiligter Mitunternehmer entfällt, gehört er nur anteilig zum Gewerbeertrag (§ 24 Absatz 3 Satz 3 UmwStG). Der 
Einbringungsgewinn erhöht unter den Voraussetzungen des § 23 Absatz 2 UmwStG die Anschaffungskosten der von § 8b Ab-
satz 2 KStG begünstigten Person. Der Einbringungsgewinn erhöht das Kapitalkonto des Einbringenden i. S. d. § 16 EStG (§ 22 
Absatz 2 Satz 4 UmwStG). 


Die Rn. 22.09 f. und 22.13 gelten entsprechend. 


 


VI. Nachweispflichten 


In entsprechender Anwendung des § 22 Absatz 3 Satz 1 Nummer 2 UmwStG hat der Einbringende in den dem Einbringungszeit-
punkt folgenden sieben Jahren jährlich spätestens bis zum 31.5. den Nachweis darüber zu erbringen, wem mit Ablauf des Tages, 
der dem maßgebenden Einbringungszeitpunkt entspricht, die eingebrachten Anteile und die auf diesen Anteilen beruhenden An-
teile zuzurechnen sind. 


In den Fällen des Eintritts eines weiteren Gesellschafters in eine bestehende Personengesellschaft gegen Einlage in das Ge-
samthandsvermögen sowie der Kapitalerhöhung kann auch die Personengesellschaft den Nachweis gegenüber dem für sie zu-
ständigen Finanzamt mit befreiender Wirkung für die Einbringenden erbringen. Im Übrigen gelten die Rn. 22.28 ff. entsprechend. 


 


VII. Bescheinigungsverfahren 


Rn. 22.38 ff. gelten entsprechend. 


 


VIII. Unentgeltliche Rechtsnachfolge 


Rn. 22.41 gilt entsprechend. 


 


IX. Mitverstrickung von Anteilen 


Gehen i. R. einer Kapitalerhöhung aus Gesellschaftermitteln bei der Gesellschaft, deren Anteile eingebracht worden sind, stille 
Reserven auf andere (neue) Anteile der übernehmenden Personengesellschaft über, gelten insoweit auch diese anderen Anteile 
als sperrfristbehaftet (§ 22 Absatz 7 UmwStG). Rn. 22.46 gilt entsprechend. 


 


X. Auswirkungen bei der übernehmenden Gesellschaft  


Rn. 23.12 f. gelten entsprechend. 


 


Achter Teil. Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder Genossenschaft (§ 25 UmwStG) 


Im UmwStG wird der Formwechsel gem. § 25 UmwStG durch den Verweis auf §§ 20 bis 23 UmwStG wie eine übertragende 
Umwandlung behandelt.  


Die Ausführungen zu den Rn. 20.01 – 23.21 sind daher in den Fällen des Formwechsels gem. § 25 UmwStG entsprechend an-
zuwenden. Zu den Einzelheiten des fiktiven Formwechsels bei der Option zur Körperschaftsbesteuerung (§ 1a KStG) vgl. BMF-
Schreiben vom 10.11.2021, BStBl I S. 2212, Rn. 24 ff. 


 


Neunter Teil. Verhinderung von Missbräuchen (§ 26 UmwStG) 


[unbesetzt] 


 


Zehnter Teil. Anwendungsvorschriften und Ermächtigung 


A. Allgemeines 


Zu Besonderheiten bei der Behandlung einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995 siehe auch die Rn. 20.38 ff. 


Nach § 27 Absatz 3 UmwStG ist auf die einbringungsgeborenen Anteile i. S. d. § 21 UmwStG 1995 weiterhin das alte Recht 
anzuwenden. Dies gilt sowohl in den Fällen der Sacheinlage als auch in den Fällen des Anteilstauschs. Bei einer Veräußerung 
von sperrfristbehafteten Anteilen ist deshalb auch zu prüfen, ob einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 vorlie-
gen. Ist dies der Fall, kommt es zu einem Nebeneinander der alten und der neuen Steuerverhaftungsvorschriften. Beruhen die 
veräußerten Anteile auf einer Sacheinlage oder einem Anteilstausch vor dem Stichtag 13.12.2006 und liegen deshalb einbrin-
gungsgeborene Anteile i. S. d. § 21 UmwStG 1995 vor, sind zusätzlich die alten Steuerverhaftungsregelungen zu beachten. Diese 
sahen – genauso wie das neue Recht – eine siebenjährige Sperrfrist vor.  


24.28 
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25.01 


26.01 
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B. Veräußerung der auf einer Sacheinlage beruhenden Anteile 


I. Grundfall 


Veräußert eine natürliche Person einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995, die sie für die Einbringung eines 
Betriebs, Teilbetriebs oder Mitunternehmeranteils erhalten hat, dann richten sich die steuerlichen Folgen weiterhin nach dem alten 
Recht. Nach Ablauf der siebenjährigen Sperrfrist alten Rechts sind gem. § 3 Nummer 40 Satz 1 Buchstabe b EStG i. V. m. § 3 
Nummer 40 Satz 3 und 4 Buchstabe a EStG bei Anwendung des Teileinkünfteverfahrens 60 % des Veräußerungsgewinns i. S. d. 
§ 21 UmwStG 1995 zu versteuern. 


 


II. Weitereinbringungsfall 


Nach § 21 Absatz 2 Satz 6 i. V. m. § 20 Absatz 3 Satz 4 UmwStG gelten die als Gegenleistung für die Einbringung von einbrin-
gungsgeborenen Anteilen erhaltenen Anteile ebenfalls als einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995. Infolgedes-
sen sind sowohl die für die Weitereinbringung erhaltenen Anteile als auch die zuvor eingebrachten Anteile einbringungsgeborene 
Anteile i. S. d. § 21 UmwStG 1995. 


Nach Ablauf der siebenjährigen Sperrfrist bezüglich der eingebrachten Anteile kommt für den Gewinn aus der Veräußerung der 
durch die Weitereinbringung erhaltenen Anteile bei natürlichen Personen die 40 %ige und bei Kapitalgesellschaften die volle 
Steuerbefreiung (§ 3 Nummer 40 Satz 1 EStG, § 8b Absatz 2 KStG) zur Anwendung. Die grundsätzliche Steuerverhaftung der 
als einbringungsgeboren geltenden Anteile bleibt unabhängig von der Höhe der Beteiligung zeitlich unbegrenzt bestehen (vgl. 
Rn. 20.38). 


Die Kapitalgesellschaft, in die die einbringungsgeborenen Anteile eingebracht wurden, tritt insoweit in die Rechtsstellung des 
Einbringenden ein. Nach Ablauf der siebenjährigen Sperrfrist ist der Gewinn aus der Veräußerung der eingebrachten (einbrin-
gungsgeborenen) Anteile nach § 8b Absatz 2, Absatz 3 Satz 1 KStG bei der Kapitalgesellschaft steuerfrei. 


[einstweilen frei] 


 


C. Veräußerung der auf einem Anteilstausch beruhenden Anteile 


Veräußert eine natürliche Person oder eine Körperschaft Anteile, die sie i. R. eines Anteilstauschs (§ 21 UmwStG 1995) erhalten 
hat und die ebenfalls als einbringungsgeboren i. S. d. § 21 UmwStG 1995 gelten (siehe § 21 Absatz 2 Satz 6 i. V. m. § 20 Ab-
satz 3 Satz 4 UmwStG), richtet sich die Behandlung dieses Vorgangs auch hier weiterhin nach altem Recht. Die grundsätzliche 
Steuerverhaftung der als einbringungsgeboren geltenden Anteile bleibt unabhängig von der Höhe der Beteiligung zeitlich unbe-
grenzt bestehen (vgl. Rn. 20.38).  


[einstweilen frei] 


 


D. [einstweilen frei] 


[einstweilen frei] 


 


E. Spezialregelung für die Veräußerung einbringungsgeborener Anteile gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 
1995 


Nach § 27 Absatz 3 Nummer 3 Buchstabe b UmwStG erfolgt bei Ausschluss des deutschen Besteuerungsrechts gem. § 21 Ab-
satz 2 Satz 1 Nummer 2 UmwStG a. F. auf Antrag des Steuerpflichtigen eine Stundung oder ein Entfallen der Steuer gem. § 6 
Absatz 3 und 4 AStG i. d. F. des Gesetzes vom 25.6.2021 (BGBl. I S. 2035), wenn das die Besteuerung auslösende Ereignis 
nach dem 31.12.2021 eintritt.  


 


Beispiel: 


Die natürliche Person A ist Inhaber einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995, die sie im Jahre 2005 durch eine 
Sacheinlage in eine inländische Kapitalgesellschaft erworben hatte. Am 30.9.2022 verlegt A seinen Wohnsitz nach Frankreich, 
ohne dass es bis zu diesem Zeitpunkt zu einer Veräußerung der einbringungsgeborenen Anteile gekommen ist. 


Lösung: 


Zwar richtet sich grundsätzlich die Veräußerung einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995 weiterhin nach dem 
alten Recht. Die auf den fiktiven Veräußerungsgewinn gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 1995 entfallende Ein-
kommensteuer wird jedoch auf Antrag von dem zuständigen Finanzamt lediglich festgesetzt und gestundet (§ 27 Absatz 3 Num-
mer 3 Buchstabe b UmwStG).  


 


F. Sonstige Anwendungsbestimmungen 


Die Grundsätze dieses Schreibens gelten für alle noch nicht bestandskräftigen Fälle, auf die das Umwandlungssteuergesetz 
i. d. F. des Gesetzes über steuerliche Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung wei-
terer steuerlicher Vorschriften (SEStEG) vom 7.12.2006, BGBl. I S. 2782, mit seinen weiteren Änderungen anzuwenden ist. 


Die Rn. 21.01 – 21.11 sowie 21.14. - 21.16 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, sind für einbringungsgeborene 
Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 und für Anteile, die aufgrund eines Einbringungsvorgangs nach dem 12.12.2006 nach 
§ 20 Absatz 3 Satz 4, § 21 Absatz 2 Satz 6 UmwStG als einbringungsgeborene Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 gel-
ten, weiterhin anzuwenden. Rn.  21.13 des BMF-Schreibens vom 25.3.1998, a.a.O., ist dabei mit der Maßgabe weiter anzuwen-
den, dass die Entnahme einbringungsgeborener Anteile aus dem Betriebsvermögen wegen einer weiter bestehenden Steuerver-
strickung nach § 21 Absatz 1 Satz 1 UmwStG 2002 nicht zu einer zwischenzeitlichen Aufdeckung der stillen Reserven gem. § 6 
Absatz 1 Nummer 4 Satz 1 EStG führt (BFH vom 12.10.2011, I R 33/10, BStBl 2012 II S. 445). 


 


Besonderer Teil zum UmwStG 


A. Auswirkungen der Umwandlung auf eine Organschaft 


I. Organträger als übertragender bzw. umzuwandelnder Rechtsträger 


1. Verschmelzung des Organträgers 


Geht das Vermögen des Organträgers und damit auch die Beteiligung an der Organgesellschaft durch Verschmelzung auf ein 
anderes gewerbliches Unternehmen i. S. d. § 14 Absatz 1 Satz 1 Nummer 2 KStG über, tritt der übernehmende Rechtsträger 
grundsätzlich in den Gewinnabführungsvertrag ein. 
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a) Fortsetzung einer bestehenden Organschaft im Verhältnis zum übernehmenden Rechtsträger 


Infolge des in § 12 Absatz 3 Satz 1 UmwStG angeordneten Eintritts des übernehmenden Rechtsträgers in die steuerliche Rechts-
stellung des übertragenden Rechtsträgers ist dem übernehmenden Rechtsträger mit Wirkung ab dem steuerlichen Übertragungs-
stichtag eine im Verhältnis zwischen dem übertragenden Rechtsträger und der Organgesellschaft bestehende finanzielle Einglie-
derung zuzurechnen (BFH vom 28.7.2010, I R 89/09, BStBl 2011 II S. 528). Die Voraussetzungen einer Organschaft sind danach 
vom Beginn des Wirtschaftsjahres der Organgesellschaft an erfüllt, wenn dem übernehmenden Rechtsträger z. B. nach §§ 2, 20 
Absatz 5 und 6 oder § 24 Absatz 4 UmwStG auch die Beteiligung an der Organgesellschaft steuerlich rückwirkend zum Beginn 
des Wirtschaftsjahrs der Organgesellschaft zuzurechnen ist (vgl. z. B. Rn 02.03). 


 


b) Erstmalige Begründung einer Organschaft zum übernehmenden Rechtsträger 


Eine noch gegenüber dem übertragenden Rechtsträger bestehende finanzielle Eingliederung zum steuerlichen Übertragungs-
stichtag ist dem übernehmenden Rechtsträger infolge des in § 12 Absatz 3 Satz 1 UmwStG angeordneten Eintritts in die steuer-
liche Rechtsstellung mit Wirkung ab dem steuerlichen Übertragungsstichtag zuzurechnen (vgl. Rn. Org.02). Eine Organschaft 
kann durch den übernehmenden Rechtsträger mit steuerlicher Rückwirkung nur begründet werden, wenn diesem auch die Anteile 
an der künftigen Organgesellschaft steuerlich rückwirkend (z. B. nach §§ 2, 20 Absatz 5 und 6 oder § 24 Absatz 4 UmwStG) zum 
Beginn des Wirtschaftsjahrs der Organgesellschaft zuzurechnen sind. Werden die Voraussetzungen der finanziellen Eingliede-
rung erst infolge der Umwandlung geschaffen (z. B. übertragender Rechtsträger und übernehmender Rechtsträger besitzen vor 
der Umwandlung eine Beteiligung von jeweils unter 50 %), ist die rückwirkende erstmalige Begründung einer Organschaft man-
gels Eintritt in die steuerliche Rechtsstellung hinsichtlich einer beim übertragenden Rechtsträger zum steuerlichen Übertragungs-
stichtag bestehenden finanziellen Eingliederung somit nicht möglich. 


 


c) Beendigung der Organschaft bei Abwärtsverschmelzung 


Wird der Organträger auf die Organgesellschaft verschmolzen, endet die Organschaft mit Wirkung zum steuerlichen Übertra-
gungsstichtag. 


 


[einstweilen frei]  


 


2. Auf- und Abspaltung, Ausgliederung 


Geht das Vermögen des Organträgers durch Aufspaltung auf ein anderes gewerbliches Unternehmen i. S. d. § 14 Absatz 1 Satz 1 
Nummer 2 KStG über, tritt der übernehmende Rechtsträger nach Maßgabe des Spaltungsvertrags oder -plans (§ 131 Absatz 1 
Nummer 1 UmwG) in den bestehenden Gewinnabführungsvertrag ein. Dem die Beteiligung an der Organgesellschaft überneh-
menden Rechtsträger ist eine gegenüber dem übertragenden Rechtsträger zum steuerlichen Übertragungsstichtag bestehende 
finanzielle Eingliederung zuzurechnen; Rn. Org.02 f. gelten entsprechend. 


Geht die Beteiligung an der Organgesellschaft im Wege der Abspaltung auf ein anderes gewerbliches Unternehmen i. S. d. § 14 
Absatz 1 Satz 1 Nummer 2 KStG über, wird dem übernehmenden Rechtsträger eine gegenüber dem übertragenden Rechtsträger 
zum steuerlichen Übertragungsstichtag bestehende finanzielle Eingliederung zugerechnet. Rn. Org.02 f. gelten entsprechend. 


Geht die Beteiligung an der Organgesellschaft im Wege der Ausgliederung auf ein anderes gewerbliches Unternehmen i. S. d. 
§ 14 Absatz 1 Satz 1 Nummer 2 KStG über, wird dem übernehmenden Rechtsträger eine gegenüber dem übertragenden Rechts-
träger bestehende finanzielle Eingliederung mit Wirkung ab dem steuerlichen Übertragungsstichtag zugerechnet. Steuerlicher 
Übertragungsstichtag ist in den Fällen des Anteilstauschs i. S. d. § 21 UmwStG der Zeitpunkt, zu dem das wirtschaftliche Eigen-
tum an den Anteilen an der Organgesellschaft übergeht (vgl. Rn. 21.17). In den Fällen der Einbringung von Anteilen i. S. d. § 21 
UmwStG an der Organgesellschaft ist eine Fortsetzung der Organschaft deshalb nur möglich, wenn das betreffende Wirtschafts-
jahr der Organgesellschaft nach dem steuerlichen Übertragungsstichtag beginnt.  


Verbleibt bei einer Abspaltung oder Ausgliederung eine die Mehrheit der Stimmrechte vermittelnde Beteiligung an der Organge-
sellschaft beim bisherigen Organträger, wird das bestehende Organschaftsverhältnis durch die Umwandlung nicht berührt. 


 


3. Formwechsel des Organträgers 


Der Formwechsel des Organträgers hat auf den Fortbestand eines Gewinnabführungsvertrags keinen Einfluss und berührt daher 
das Organschaftsverhältnis nicht, wenn beim Organträger neuer Rechtsform die Voraussetzungen des § 14 Absatz 1 Satz 1 
Nummer 2 KStG vorliegen. Beim Formwechsel i. S. d. § 1 Absatz 1 Satz 1 Nummer 2 und Absatz 3 Nummer 3 UmwStG gilt 
Rn. Org.02 entsprechend. Im Fall der erstmaligen Begründung der Organschaft im Anschluss an einen Formwechsel i. S. d. § 1 
Absatz 1 Satz 1 Nummer 2 und Absatz 3 Nummer 3 UmwStG gilt Rn. Org.03 entsprechend. 


 


4. Mindestlaufzeit und vorzeitige Beendigung des Gewinnabführungsvertrags 


Für die Prüfung der Mindestlaufzeit des Gewinnabführungsvertrags nach § 14 Absatz 1 Satz 1 Nummer 3 KStG ist die Laufzeit 
bei dem bisherigen und dem künftigen Organträger (übernehmender Rechtsträger bzw. Organträger neuer Rechtsform) zusam-
menzurechnen, wenn der übernehmende Rechtsträger aufgrund der Umwandlung in den bestehenden Gewinnabführungsvertrag 
eintritt. 


Die Umwandlung des Unternehmens des Organträgers kann ein wichtiger Grund sein, einen noch nicht fünf aufeinander folgende 
Jahre durchgeführten Gewinnabführungsvertrag zu kündigen oder im gegenseitigen Einvernehmen zu beenden (vgl. R 14.5 Ab-
satz 6 Satz 2 KStR 2022). Das gilt nicht für den Formwechsel i. S. d. § 190 UmwG. 


 


5. Begründung einer Organschaft nach Einbringung i. S. d. § 20 UmwStG 


Die im Zuge einer Einbringung i. S. d. § 20 UmwStG erhaltenen Anteile an einer Kapitalgesellschaft (übernehmender Rechtsträ-
ger) sind dem Einbringenden (übertragender Rechtsträger) steuerlich mit Ablauf des steuerlichen Übertragungsstichtags zuzu-
rechnen (vgl. Rn. 20.14). Eine Organschaft zwischen dem übertragenden Rechtsträger und dem übernehmenden Rechtsträger 
kann daher grundsätzlich bereits ab diesem Zeitpunkt begründet werden. Weitere Voraussetzung hierfür ist jedoch, dass das 
eingebrachte Vermögen dem übertragenden Rechtsträger zum Einbringungszeitpunkt auch steuerlich zuzurechnen war (vgl. 
Rn. 20.14 sowie BFH vom 28.7.2010, I R 89/09, BStBl 2011 II S. 528). Die steuerliche Anerkennung der Organschaft erfordert 
zudem, dass der Gewinnabführungsvertrag bis zum Ende des betreffenden Wirtschaftsjahrs der Organgesellschaft wirksam wird. 
Fällt der steuerliche Übertragungsstichtag zugleich auf das Ende des Wirtschaftsjahrs des übernehmenden Rechtsträgers, kann 
die Organschaft daher frühestens für das Wirtschaftsjahr des übernehmenden Rechtsträgers begründet werden, das nach dem 
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steuerlichen Übertragungsstichtag beginnt. Eine Zurechnung ab dem steuerlichen Übertragungsstichtag scheidet aus, wenn die 
Anteile an der Organgesellschaft im Rückwirkungszeitraum (unterjährig) von einem Dritten auf den Organträger übergehen (BFH 
vom 10.5.2017, I R 19/15, BStBl 2019 II S. 81). 


Wird mit steuerlicher Rückwirkung z. B. ein Teilbetrieb, zu dem eine Mehrheitsbeteiligung gehört, in eine Kapitalgesellschaft 
(übernehmender Rechtsträger) eingebracht, ist wegen des in § 23 Absatz 1 i. V. m. § 12 Absatz 3 erster Halbsatz UmwStG ge-
regelten Eintritts in die steuerliche Rechtsstellung eine zum steuerlichen Übertragungsstichtag noch gegenüber dem übertragen-
den Rechtsträger bestehende finanzielle Eingliederung mit Wirkung ab dem steuerlichen Übertragungsstichtag dem überneh-
menden Rechtsträger zuzurechnen.  
 


6. Begründung einer Organschaft nach Anteilstausch i. S. d. § 21 UmwStG 


Wird eine die Mehrheit der Stimmrechte vermittelnde Beteiligung an einer Kapitalgesellschaft (erworbene Gesellschaft) in eine 
andere Kapitalgesellschaft (übernehmende Gesellschaft) nach § 21 UmwStG eingebracht, kann die Einbringung steuerlich nicht 
rückwirkend erfolgen (vgl. Rn. 21.17). Eine Organschaft zwischen der übernehmenden Gesellschaft und der erworbenen Gesell-
schaft kann daher frühestens ab dem Beginn des auf die Einbringung folgenden Wirtschaftsjahrs der erworbenen Gesellschaft 
begründet werden. 


Bestand bei einem Anteilstausch i. S. d. § 21 UmwStG bisher zwischen dem Einbringenden und der erworbenen Gesellschaft 
eine Organschaft, kann bei Vorliegen der in § 14 Absatz 1 Satz 1 Nummer 1 Satz 2 KStG genannten Voraussetzungen das be-
stehende Organschaftsverhältnis in Form einer mittelbaren Organschaft fortgeführt werden. 


Bringt bei einer Kettenorganschaft die Tochter-Kapitalgesellschaft ihre Beteiligung an der Enkel-Kapitalgesellschaft in die Mutter-
gesellschaft ein, ist eine sich unmittelbar anschließende Begründung der Organschaft zwischen der Enkel-Kapitalgesellschaft und 
der Muttergesellschaft möglich, denn die Enkel-Kapitalgesellschaft war durchgängig in die Muttergesellschaft finanziell eingeglie-
dert (zunächst mittelbar und anschließend unmittelbar).  


 


7. Anwachsung bei einer Organträger-Personengesellschaft 


Erfolgt bei einer Organträger-Personengesellschaft wegen des Ausscheidens des vorletzten Gesellschafters eine Anwachsung 
des Vermögens auf den verbleibenden Gesellschafter, ist für die Beurteilung des Vorliegens der finanziellen Eingliederung – 
sofern die Organgesellschaft beim verbleibenden Gesellschafter nicht bereits mittelbar finanziell eingegliedert war – wie folgt zu 
unterscheiden: 


– Ist die Anwachsung Folge einer übertragenden Umwandlung mit steuerlicher Rückwirkung, ist dem verbleibenden Gesell-
schafter die Beteiligung an der Organgesellschaft auch mit steuerlicher Rückwirkung zuzurechnen. 


– Ist die Anwachsung Folge einer Übertragung, für die die steuerliche Rückwirkung nach dem UmwStG nicht gilt (z. B. Veräu-
ßerung der Mitunternehmerbeteiligung), ist die Beteiligung an der Organgesellschaft dem verbleibenden Gesellschafter erst 
mit Übergang des wirtschaftlichen Eigentums zuzurechnen. 


 


8. Zurechnung des Organeinkommens bei Umwandlung des Organträgers 


Das Einkommen der Organgesellschaft ist dem Organträger für das Kalenderjahr (Veranlagungszeitraum) zuzurechnen, in dem 
die Organgesellschaft das Einkommen bezogen hat (BFH vom 29.10.1974, I R 240/72, BStBl 1975 II S. 126). Bei Fortsetzung 
einer bestehenden Organschaft (vgl. z. B. Rn. Org.02) ist das Organeinkommen demjenigen Rechtsträger zuzurechnen, der zum 
Schluss des Wirtschaftsjahrs der Organgesellschaft als Organträger anzusehen ist. 


 


II. Organträger als übernehmender Rechtsträger 


Eine Umwandlung auf den Organträger als übernehmender Rechtsträger hat auf den Fortbestand eines Gewinnabführungsver-
trags keinen Einfluss und berührt daher das Organschaftsverhältnis nicht. 


 


III. Organgesellschaft als übertragender bzw. umzuwandelnder Rechtsträger 


1. Verschmelzung auf eine andere Gesellschaft 


Wird die Organgesellschaft auf einen anderen Rechtsträger verschmolzen, wird ein bestehender Gewinnabführungsvertrag be-
endet. Die Verschmelzung stellt auf der Ebene des Organträgers eine Veräußerung der Beteiligung an der Organgesellschaft 
(vgl. Rn. 00.03 f.) im Zeitpunkt der Wirksamkeit der Verschmelzung bzw. bei Aufwärtsverschmelzung mit Ablauf des steuerlichen 
Übertragungsstichtags dar. Eine finanzielle Eingliederung zwischen dem bisherigen Organträger und dem übernehmenden 
Rechtsträger kann frühestens ab dem Zeitpunkt der Wirksamkeit der Verschmelzung bestehen (vgl. Rn. 13.06). 


 


2. Auf- und Abspaltung, Ausgliederung 


Die Organgesellschaft bleibt bei der Abspaltung und bei der Ausgliederung bestehen und die Organschaft kann unverändert 
fortgeführt werden. Der Gewinnabführungsvertrag wird dadurch nicht berührt. 


Die Abspaltung stellt auf der Ebene des Organträgers eine anteilige Veräußerung der Beteiligung an der Organgesellschaft (vgl. 
§ 15 i. V. m. § 13 UmwStG) im Zeitpunkt der Wirksamkeit der Abspaltung dar.  


Wird die Organgesellschaft aufgespalten, endet der Gewinnabführungsvertrag. Rn. Org.21 gilt entsprechend. 


 


3. Formwechsel 


Der Formwechsel einer Organgesellschaft in eine Kapitalgesellschaft anderer Rechtsform berührt die steuerliche Anerkennung 
der Organschaft nicht. 


Beim Formwechsel in eine Personengesellschaft endet das Organschaftsverhältnis.  


Wird eine Tochter-Personengesellschaft mit steuerlicher Rückwirkung formwechselnd in eine Tochter-Kapitalgesellschaft umge-
wandelt, ist dem Einbringenden die Beteiligung an der Tochter-Kapitalgesellschaft mit Ablauf des steuerlichen Übertragungsstich-
tags zuzurechnen; Rn. Org.13 gilt entsprechend. Zum rückwirkenden Formwechsel vgl. auch BFH vom 17.9.2003, I R 55/02, 
BStBl 2004 II S. 534. 


 


4. Vorzeitige Beendigung des Gewinnabführungsvertrags 
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Die Beendigung eines Gewinnabführungsvertrags infolge der Umwandlung der Organgesellschaft kann ein wichtiger Grund 
i. S. d. § 14 Absatz 1 Satz 1 Nummer 3 Satz 2 KStG sein (vgl. R 14.5 Absatz 6 Satz 2 und 3 KStR 2022). Bei einem Formwechsel 
einer Kapitalgesellschaft in eine Kapitalgesellschaft anderer Rechtsform liegt kein wichtiger Grund vor. 


 


5. Zurechnung eines Übertragungsgewinns bzw. -verlusts 


Bei Verschmelzung oder Aufspaltung ist ein steuerlicher Übertragungsgewinn Teil des dem Organträger nach § 14 Absatz 1 Satz 
1 KStG zuzurechnenden Einkommens (BFH vom 11.8.2021, I R 27/18, BStBl 2023 II S. 195). Eine Erfassung des Übertragungs-
gewinns und eine Verrechnung mit vororganschaftlichen Verlusten bei der Organgesellschaft setzt voraus, dass der Gewinnab-
führungsvertrag zuvor beendet wurde (BMF-Schreiben vom 10.2.2023 BStBl I S. 250). Auf R 14.5 Absatz 6 und 7 KStR 2022 wird 
hingewiesen. Bei Abspaltung oder Ausgliederung ist ein steuerlicher Übertragungsgewinn bei weiter bestehender Organschaft 
dem Organträger zuzurechnen. 


 


6. Mehr- und Minderabführungen 


Wenn bei einer Sach- oder Anteilseinbringung durch die Organgesellschaft in eine andere Kapitalgesellschaft oder Genossen-
schaft das eingebrachte Vermögen steuerlich mit dem Buchwert, in der Handelsbilanz jedoch mit dem Verkehrswert angesetzt 
wird, ist auf die sich daraus ergebende Mehrabführung § 14 Absatz 4 KStG anzuwenden. 


 


IV. Organgesellschaft als übernehmender Rechtsträger 


1. Fortgeltung der Organschaft 


Ein bestehendes Organschaftsverhältnis wird durch die Umwandlung einer anderen Gesellschaft auf die Organgesellschaft nicht 
berührt, wenn die finanzielle Eingliederung auch nach der Umwandlung fortbesteht. 


 


2. Übernahmegewinn bzw. -verlust und Gewinnabführung 


Entsteht bei der Organgesellschaft i. R. d. Umwandlung ein handelsrechtlicher Übernahmegewinn, ist hinsichtlich der handels-
rechtlichen Abführungsverpflichtung wie folgt zu unterscheiden: 


1. Bei der Aufwärtsverschmelzung einer der Organgesellschaft nachgeordneten Gesellschaft auf die Organgesellschaft erstreckt 
sich die Gewinnabführungsverpflichtung der Organgesellschaft auch auf einen handelsrechtlichen Übernahmegewinn. 


2. Bei der Seitwärtsverschmelzung einer Schwestergesellschaft auf die Organgesellschaft unterliegt ein handelsrechtlicher 
Übernahmegewinn insoweit nicht der Pflicht zur Gewinnabführung, als er zur Aufstockung des Nennkapitals verwendet oder 
in die Kapitalrücklage eingestellt wird. 


Gewährt die übernehmende Organgesellschaft als Gegenleistung nach der Rechtslage in § 272 HGB i. d. F. nach Inkrafttreten 
des Bilanzrechtsmodernisierungsgesetzes (BilMoG) vom 25.5.2009, BGBl. I S. 1102, bilanzierte eigene Anteile, führt dies zu einer 
Kapitalerhöhung (BMF-Schreiben vom 27.11.2013, BStBl I S. 1615). Der handelsrechtliche Übernahmegewinn erhöht sich inso-
weit nicht. 


Entsteht bei der Organgesellschaft ein handelsrechtlicher Übernahmeverlust, unterliegt dieser der Verlustübernahme nach § 302 
AktG bzw. mindert den Betrag, der nach § 301 AktG an den Organträger abzuführen ist. 


 


3. Mehr- und Minderabführungen 


Geht das Vermögen einer anderen Gesellschaft durch Umwandlung oder Einbringung auf eine Organgesellschaft über und setzt 
die übernehmende Organgesellschaft das auf sie übergehende Vermögen in der Steuerbilanz mit den Buchwerten, handelsrecht-
lich jedoch mit den Verkehrswerten an, ist auf die sich daraus ergebende Mehrabführung § 14 Absatz 4 KStG anzuwenden. Das 
Tatbestandsmerkmal „vororganschaftlich“ in § 14 Absatz 3 Satz 1 KStG ist nur in zeitlicher, nicht auch in sachlicher Hinsicht zu 
verstehen; außerorganschaftlich verursachte Mehrabführungen in organschaftlicher Zeit sind nicht erfasst (BFH vom 21.2.2022, 
I R 51/19, BStBl 2023 II S. 725).  


 


V. Organschaftliche Ausgleichsposten und Rücklage nach § 34 Absatz 6e Satz 15 KStG 


Für organschaftliche Ausgleichsposten im Sinne des § 14 Absatz 4 KStG i. d. F. vor dem Jahressteuergesetz 2022 vom 
16.12.2022, BGBl. I S. 2294, sind die diese betreffenden Rn. des BMF-Schreibens vom 11.11.2011, BStBl I S. 1314, weiterhin 
anzuwenden. Zur Behandlung der Rücklage nach § 34 Absatz 6e Satz 15 KStG vgl. BMF-Schreiben vom 29.9.2022, BStBl I S. 
1412. 


 


B. Auswirkungen auf das steuerliche Einlagekonto und den Sonderausweis 


I. Übersicht 


Eine Verschmelzung sowie eine Auf- und Abspaltung führt zu folgenden Kapitalveränderungen bei der übertragenden und bei der 
übernehmenden Körperschaft; dies gilt für die übertragende Körperschaft auch bei Umwandlung auf ein Personenunternehmen: 


 


 Übertragende Körperschaft Übernehmende Körperschaft 


Verschmelzung 
und Aufspaltung 


Fiktive Herabsetzung des Nennka-
pitals und damit Auflösung eines 
eventuell bestehenden Sonder-
ausweises i. S. d. § 28 Absatz 1 
Satz 3 KStG (§ 29 Absatz 1, § 28 
Absatz 2 KStG). Erhöhung des 
steuerlichen Einlagekontos um 
den Betrag des Nennkapitals ab-
züglich des Sonderausweises. 


Bei einer Abwärtsverschmelzung bzw. -spaltung 
gilt Nebenstehendes gem. § 29 Absatz 1 i. V. m. 
Absatz 2 Satz 3 bzw. Absatz 3 Satz 3 KStG auch 
für die übernehmende Körperschaft; zusätzlich 
anteilige Minderung des danach erhöhten Be-
stands des steuerlichen Einlagekontos im Ver-
hältnis des Anteils des übertragenden Rechtsträ-
gers am Übernehmer nach § 29 Absatz 2 Satz 3 
bzw. Absatz 3 Satz 3 [i. V. m. Absatz 2 Satz 3] 
KStG. 


  Zurechnung der – in den Fällen der Aufwärtsver-
schmelzung bzw. -spaltung nach § 29 Absatz 2 
Satz 2 ggf. i. V. m. Absatz 3 Satz 3 KStG anteilig 


Org.27 


Org.28 


Org.29 


Org.30 


Org.31 


Org.32 


Org.33 


Org.34 


K.01 
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gekürzten – Bestände des steuerlichen Einlage-
kontos (§ 29 Absatz 2 bzw. 3 KStG). 


  Anpassung des Nennkapitals und ggf. Neubil-
dung oder Anpassung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 und 3 KStG). 


Bei Abwärtsverschmelzung bzw. -spaltung: Erhö-
hung des fiktiv auf 0 € herabgesetzten Nennkapi-
tals und ggf. Neubildung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 KStG). 


Abspaltung Fiktive Herabsetzung des Nennka-
pitals und Auflösung eines eventu-
ell bestehenden Sonderausweises 
i. S. d. § 28 Absatz 1 Satz 3 KStG 
(§ 29 Absatz 1, § 28 Absatz 2 
KStG). Erhöhung des steuerlichen 
Einlagekontos um den Betrag des 
Nennkapitals abzüglich des Son-
derausweises. 


Bei einer Abwärtsabspaltung gilt Nebenstehendes 
gem. § 29 Absatz 1 i. V. m. Absatz 2 Satz 3 
i. V. m. Absatz 3 Satz 3 KStG auch für die über-
nehmende Körperschaft; zusätzlich anteilige Min-
derung des danach erhöhten Bestands des steu-
erlichen Einlagekontos im Verhältnis des Anteils 
des übertragenden Rechtsträgers am Überneh-
mer nach § 29 Absatz 3 Satz 3 i. V. m. Absatz 2 
Satz 3 KStG. 


 Anteilige Verringerung des steuer-
lichen Einlagekontos (§ 29 Ab-
satz 3 KStG). 


Anteilige Hinzurechnung des – in den Fällen der 
Aufwärtsabspaltung nach § 29 Absatz 1 i. V. m. 
Absatz 2 Satz 2 i. V. m. Absatz 3 Satz 3 KStG an-
teilig gekürzten – steuerlichen Einlagekontos 
(§ 29 Absatz 3 KStG). 


 Erhöhung des fiktiv auf 0 € herab-
gesetzten Nennkapitals und ggf. 
Neubildung eines Sonderauswei-
ses (§ 29 Absatz 4, § 28 Absatz 1 
KStG). 


Anpassung des Nennkapitals und ggf. Neubil-
dung bzw. Anpassung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 und 3 KStG). 


Bei Abwärtsabspaltung: Erhöhung des fiktiv auf 
0 € herabgesetzten Nennkapitals und ggf. Neubil-
dung eines Sonderausweises (§ 29 Absatz 4, 
§ 28 Absatz 1 KStG). 


 


II. Anwendung des § 29 KStG 


1. Sachlicher Anwendungsbereich 


§ 29 KStG gilt für Umwandlungen i. S. d. § 1 UmwG. Auf ausländische Umwandlungen mit ausschließlich unbeschränkt steuer-
pflichtigen Körperschaften ist § 29 KStG entsprechend anwendbar. Wegen fehlender betragsmäßiger Auswirkung kommt § 29 
KStG für Fälle der Ausgliederung i. S. d. § 123 Absatz 3 UmwG nicht zur Anwendung. 


 


2. Behandlung bei der übertragenden Körperschaft 


a) Fiktive Herabsetzung des Nennkapitals 


Bei der übertragenden Körperschaft gilt im ersten Schritt das Nennkapital zum steuerlichen Übertragungsstichtag als in vollem 
Umfang herabgesetzt. Auf die fiktive Kapitalherabsetzung ist § 28 Absatz 2 Satz 1 KStG entsprechend anzuwenden. Danach 
verringert sich zunächst ein bestehender Sonderausweis auf 0 €. Der den Sonderausweis übersteigende Betrag erhöht den Be-
stand des steuerlichen Einlagekontos. Maßgebend ist der Bestand des Sonderausweises, der sich am steuerlichen Übertragungs-
stichtag ergibt. Die fiktive Herabsetzung des Nennkapitals gilt auch für den Fall der Abspaltung i. S. d. § 123 Absatz 1 und 2 
UmwG. 


Bei optierenden Gesellschaften i. S. d. § 1a KStG finden § 29 Absatz 1 und 4 KStG mangels Nennkapital keine Anwendung. 
Dementsprechend sind auch Rn. K.07 und K.15 (Anpassung des Nennkapitals nach der Umwandlung) nicht anzuwenden. 


 


b) Verringerung der Bestände beim steuerlichen Einlagekonto 


Bei einer Verschmelzung nach § 2 UmwG sowie bei einer Aufspaltung nach § 123 Absatz 1 UmwG verringert sich das steuerliche 
Einlagekonto der übertragenden Körperschaft in vollem Umfang (§ 29 Absatz 2 Satz 1, Absatz 3 Satz 1 und 2 KStG). In der letzten 
gesonderten Feststellung auf den steuerlichen Übertragungsstichtag ist der Bestand nach Berücksichtigung von Zu- und Abgän-
gen (z. B. bei Gewinnausschüttungen im Rückwirkungszeitraum, vgl. z. B. Rn. 02.34) und vor dem Vermögensübergang anzu-
setzen. 


Bei einer Abspaltung nach § 123 Absatz 2 UmwG verringert sich der Bestand des steuerlichen Einlagekontos anteilig in dem in 
§ 29 Absatz 3 Satz 1, 2 und 4 KStG genannten Umfang. Maßgebend für die Verringerung ist der nach Berücksichtigung von Zu- 
und Abgängen ermittelte (ggf. fiktive) Bestand des steuerlichen Einlagekontos zum steuerlichen Übertragungsstichtag; dies gilt 
auch dann, wenn der steuerliche Übertragungsstichtag nicht auf den Schluss des Wirtschaftsjahrs des übertragenden Rechtsträ-
gers fällt. Für nach dem steuerlichen Übertragungsstichtag erfolgende Leistungen ist der um den Verringerungsbetrag geminderte 
(ggf. fiktive) Bestand des steuerlichen Einlagekontos zum steuerlichen Übertragungsstichtag maßgebend. 


Die Verringerung des Bestands erfolgt unabhängig von der Rechtsform des übernehmenden Rechtsträgers. Sie ist auch vorzu-
nehmen, soweit eine Hinzurechnung des steuerlichen Einlagekontos bei der übernehmenden Körperschaft nach § 29 Absatz 2 
Satz 2 KStG unterbleibt. 


 


c) Anpassung des Nennkapitals bei Abspaltung 


Bei einer Abspaltung gilt das nach § 29 Absatz 1 KStG als auf 0 € herabgesetzt geltende Nennkapital des übertragenden Rechts-
trägers (vgl. Rn. K.03) als auf den Stand unmittelbar nach der Übertragung erhöht. Für die fiktive Kapitalerhöhung gilt § 28 Ab-
satz 1 KStG entsprechend. Das Nennkapital verringert damit vorrangig das steuerliche Einlagekonto bis zu dessen Verbrauch, 
ein übersteigender Betrag ist als Sonderausweis zu erfassen. Maßgeblich ist dabei der Bestand des steuerlichen Einlagekontos, 
der sich nach Anwendung des § 29 Absatz 1 bis 3 KStG ergeben hat. 
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d) Zusammenfassendes Beispiel 


Beispiel: 


Die X-GmbH (voll eingezahltes Nennkapital 300.000 €, davon Sonderausweis 100.000 €) wird hälftig abgespalten. Das Nenn-
kapital nach Abspaltung soll 50.000 € betragen. Das steuerliche Einlagekonto beträgt 0 €. 
 


Lösung: 


 Vorspalte Einlagekonto Sonderausweis 


Anfangsbestand  0 € 100.000 € 


Betrag der fiktiven Kapitalherabset-
zung 300.000 €   


Verringerung des Sonderausweises ./. 
100.000 €  ./. 100.000 € 


Rest, Zugang beim steuerlichen 
Einlagekonto 200.000 € + 200.000 €  


Zwischenergebnis  200.000 € 0 € 


Abgang vom steuerlichen Einlage-
konto (= 50 %)  ./. 100.000 €  


Zwischenergebnis  100.000 € 0 € 


Betrag der fiktiven Kapitalerhöhung 50.000 €   


Verringerung des steuerlichen Ein-
lagekontos ./. 50.000 € ./. 50.000 €  


Schlussbestände  50.000 € 0 € 


 


3. Behandlung bei der übernehmenden Körperschaft  


a) Hinzurechnung des Bestands des steuerlichen Einlagekontos bei der übernehmenden Körperschaft 


Soweit das Vermögen einer Körperschaft auf eine andere unbeschränkt steuerpflichtige Körperschaft übergeht, erhöht sich der 
Bestand des steuerlichen Einlagekontos der übernehmenden Körperschaft nach Maßgabe des § 29 Absatz 2 bzw. 3 KStG zum 
Schluss des Wirtschaftsjahrs, in das der steuerliche Übertragungsstichtag fällt. Bei Verschmelzungen sowie bei Auf- und Abspal-
tungen kann sich das steuerliche Einlagekonto der übernehmenden Körperschaft nur in dem in § 29 Absatz 2 und 3 KStG gere-
gelten Umfang erhöhen. § 29 KStG ist insoweit gegenüber § 27 KStG die speziellere Vorschrift. 


 


b) Beteiligung der übernehmenden Körperschaft an der übertragenden Körperschaft (Aufwärtsverschmelzung bzw. -
spaltung) 


Ist die übernehmende Körperschaft (Muttergesellschaft) an der übertragenden Körperschaft (Tochtergesellschaft) beteiligt, unter-
bleibt bei der übernehmenden Muttergesellschaft eine Hinzurechnung des Bestands des steuerlichen Einlagekontos der übertra-
genden Tochtergesellschaft in dem Verhältnis der Beteiligung der Muttergesellschaft an der Tochtergesellschaft (§ 29 Absatz 2 
Satz 2 und Absatz 3 Satz 3 KStG).  


Beispiel 1: 


Die Muttergesellschaft hält 80 % der Anteile an einer Tochtergesellschaft. Die übrigen 20 % der Anteile an der Tochtergesell-
schaft hält die X GmbH. Das steuerliche Einlagekonto der Tochtergesellschaft beträgt nach Anwendung des § 29 Absatz 1 KStG 
100.000 €. 


Die Tochtergesellschaft wird auf die Muttergesellschaft verschmolzen. 


Lösung: 


Nach § 29 Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft nur um 20.000 € (= 20 % von 
100.000 €). 


Abwandlung 1: 


Die Tochtergesellschaft wird hälftig auf die Muttergesellschaft abgespalten. Der gemeine Wert des abgespaltenen Teils ent-
spricht dem des verbleibenden Teils (§ 29 Absatz 3 Satz 2 KStG).  


Lösung: 


Das steuerliche Einlagekonto der Tochtergesellschaft mindert sich um 50.000 € (§ 29 Absatz 3 Satz 1 KStG). Nach § 29 Ab-
satz 3 Satz 3 i. V. m. Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft um 10.000 € (= 
50 % x 20 % von 100.000 €). 


Abwandlung 2: 


Die Tochtergesellschaft wird im Verhältnis 80/20 auf die Muttergesellschaft und die X GmbH aufgespalten. 


Lösung: 


Nach § 29 Absatz 3 Satz 3 i. V. m. Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft und 
der X GmbH jeweils nicht. 


 


Die Regelung gilt entsprechend, wenn die übernehmende Körperschaft (Muttergesellschaft), mittelbar z. B. über eine andere 
Körperschaft (Tochtergesellschaft), an der übertragenden Körperschaft (Enkelgesellschaft) beteiligt ist. 


 


c) Beteiligung der übertragenden Körperschaft an der übernehmenden Körperschaft (Abwärtsverschmelzung bzw. -
spaltung) 


Bei Beteiligung der übertragenden Körperschaft (Muttergesellschaft) an der übernehmenden Körperschaft (Tochtergesellschaft) 
verringert sich nach § 29 Absatz 2 Satz 3 bzw. Absatz 3 Satz 3 KStG das steuerliche Einlagekonto der Tochtergesellschaft in 
dem Verhältnis der Beteiligung der übertragenden Muttergesellschaft an der übernehmenden Tochtergesellschaft. 


Bei einer Abwärtsverschmelzung finden die Regelungen des § 29 Absatz 1 und Absatz 2 Satz 1 KStG Anwendung. Bei der Er-
mittlung des steuerlichen Einlagekontos der übernehmenden Tochtergesellschaft auf den Schluss des Umwandlungsjahrs ist 
daher wie folgt vorzugehen: 
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1. fiktive Herabsetzung des Nennkapitals der Tochtergesellschaft auf 0 € (§ 29 Absatz 1 KStG), 


2. Verringerung des nach 1. erhöhten steuerlichen Einlagekontos im Verhältnis der Beteiligung der Muttergesellschaft an der 
Tochtergesellschaft (§ 29 Absatz 2 Satz 3 KStG), 


3. fiktive Herabsetzung des Nennkapitals der Muttergesellschaft auf 0 € (§ 29 Absatz 1 KStG), 


4. Hinzurechnung des nach 3. erhöhten steuerlichen Einlagekontos der Muttergesellschaft (§ 29 Absatz 2 Satz 1 KStG) sowie 


5. fiktive Erhöhung des nach 1. auf 0 € herabgesetzten Nennkapitals der Tochtergesellschaft auf den Stand unmittelbar nach 
der Übertragung (§ 29 Absatz 4 KStG; Rn. K.15). 


Beispiel: 


Die Muttergesellschaft M (Nennkapital 120.000 €, steuerliches Einlagekonto 80.000 € und Sonderausweis 0 €) wird auf ihre 
100%ige Tochtergesellschaft T (Nennkapital 120.000 €, steuerliches Einlagekonto 0 € und Sonderausweis 50.000 €) verschmol-
zen. Das Nennkapital der T nach Verschmelzung beträgt 240.000 €. 


Lösung: 


Für das steuerliche Einlagekonto und den Sonderausweis der T ergibt sich danach folgende Entwicklung: 


 Vorspalte Einlagekonto Sonderausweis 


Bestand vor der Verschmelzung  0 € 50.000 € 


Fiktive Kapitalherabsetzung auf Null 120.000 €   


Verringerung des Sonderausweises ./. 50.000 €  ./. 50.000 € 


Rest, Zugang beim steuerlichen 
Einlagekonto 70.000 € + 70.000 €  


Zwischenergebnis  70.000 € 0 € 


Verringerung i. H. des prozentualen 
Umfangs der Beteiligung M an T  ./. 70.000 €  


 
 Vorspalte Einlagekonto Sonderausweis 


Zwischenergebnis  0 € 0 € 


Zugang des steuerlichen Einlage-
kontos der M (nach Anwendung des 
§ 29 Absatz 1 KStG)  + 200.000 €  


Zwischenergebnis  200.000 € 0 € 


Betrag der fiktiven Kapitalerhöhung 240.000 €   


Verringerung des steuerlichen Ein-
lagekontos 


./. 
200.000 € ./. 200.000 €  


Rest, Zugang beim Sonderausweis 40.000 € 0 € 40.000 € 


Bestände nach der Verschmelzung  0 € 40.000 € 


 


Die Regelung gilt entsprechend, wenn die übertragende Körperschaft (Muttergesellschaft) mittelbar, z. B. über eine andere Kör-
perschaft (Tochtergesellschaft), an der übernehmenden Körperschaft (Enkelgesellschaft) beteiligt ist. 


 


d) Erhöhung des Nennkapitals 


Erhöht die übernehmende Körperschaft i. R. d. Umwandlung ihr Nennkapital, finden darauf die Regelungen des § 28 Absatz 1 
KStG entsprechend Anwendung (§ 29 Absatz 4 KStG). Das gilt nicht, soweit die Kapitalerhöhung auf baren Zuzahlungen bzw. 
Sacheinlagen beruht. 


 


e) Zusammenfassendes Beispiel 


Beispiel: 


Auf die M-GmbH wird die T-GmbH, an der sie zu 50 % beteiligt ist, verschmolzen. Das nach § 29 Absatz 2 Satz 1 KStG zuzu-
rechnende steuerliche Einlagekonto der T-GmbH beträgt 400.000 €. Der Sonderausweis der M-GmbH beträgt 100.000 €, der 
Bestand des steuerlichen Einlagekontos 0 €. I. R. d. Umwandlung wird das Nennkapital um 120.000 € erhöht, wovon 70.000 € 
auf bare Zuzahlungen entfallen. Nach der Verschmelzung wird das Nennkapital der M GmbH durch Umwandlung von Rücklagen 
um weitere 100.000 € erhöht. 


Lösung: 


 Vorspalte Einlagekonto Sonderausweis 


Bestand vor Umwandlung  0 € 100.000 € 


Zugang steuerliches Einlagekonto 
der T-GmbH 400.000 €   


Kürzung nach § 29 Absatz 2 Satz 2 
KStG (= 50 %) 


./. 
200.000 €   


Rest, Zugang steuerliches Einlage-
konto 200.000 € + 200.000 €  


Zwischenergebnis  200.000 € 100.000 € 


Anpassung des Nennkapitals (Erhö-
hung um insgesamt 220.000 € ab-
zgl. bare Zuzahlungen i. H. v. 
70.000 €) 150.000 €   


 
 Vorspalte Einlagekonto Sonderausweis 
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Vorrangige Verwendung des steuerli-
chen Einlagekontos 


./. 
150.000 € ./. 150.000 €  


Zwischenergebnis  50.000 € 100.000 € 


Verrechnung des Sonderausweises 
mit dem positiven steuerlichen Einla-
gekonto zum Schluss des Wirt-
schaftsjahrs (§ 28 Absatz 3 KStG)  ./. 50.000 € ./. 50.000 € 


Schlussbestände  0 € 50.000 € 


 


4. Aufteilungsschlüssel bei Auf- und Abspaltung 


Das steuerliche Einlagekonto, das sich nach der Anwendung des § 29 Absatz 1 KStG ergibt, ist in dem Verhältnis der gemeinen 
Werte der übergehenden Vermögensteile zu dem vor der Auf- oder Abspaltung bestehenden Vermögen auf die übernehmenden 
Körperschaften, im Fall der Abspaltung auch auf die übertragende Körperschaft aufzuteilen. Dieses Verhältnis (Aufteilungsschlüs-
sel) ergibt sich in der Regel aus den Angaben zum Umtauschverhältnis der Anteile im Spaltungs- und Übernahmevertrag oder im 
Spaltungsplan. Die Ermittlung der gemeinen Werte ist deshalb nur erforderlich, wenn der Spaltungs- und Übernahmevertrag oder 
der Spaltungsplan keine Angaben zum Umtauschverhältnis der Anteile enthält oder dieses nicht dem Verhältnis der übergehen-
den Vermögensteile zu dem vor der Spaltung bestehenden Vermögen entspricht. 


 


5. § 29 Absatz 5 und 6 KStG 


Die Rn. K.01 bis K.17 gelten in den Fällen des § 29 Absatz 5 und 6 KStG entsprechend. 


In den Fällen des § 29 Absatz 6 KStG ist das Finanzamt der übernehmenden Körperschaft örtlich zuständig. Die Ermittlung der 
nicht in das Nennkapital geleisteten Einlagen hat in Abstimmung mit dem Bundeszentralamt für Steuern zu erfolgen. 


K.17 


K.18 


K.19 
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III. Verrechenbare Verluste, verbleibende Verlustvorträge, nicht ausgeglichene nega-
tive  
Einkünfte, Zinsvorträge und EBITDA-Vorträge ........................................... 


16.03 


IV. Investitionsabzugsbetrag nach § 7g EStG ................................................... 16.04 


Fünfter Teil. Gewerbesteuer  


A. Gewerbesteuer bei Vermögensübergang auf eine Personengesellschaft oder auf eine 
natürliche Person sowie bei Formwechsel in eine Personengesellschaft (§ 18 Um-
wStG) 


 


I. Geltung der §§ 3 bis 9 und 16 UmwStG für die Ermittlung des Gewerbeertrags (§ 
18 Absatz 1 UmwStG) .................................................................................. 


18.01 – 18.02 


II. Übernahmegewinn oder -verlust sowie Bezüge i. S. d. § 7 UmwStG (§ 18 Absatz 2  
UmwStG) .................................................................................................... 


18.03 – 18.04 


III. Missbrauchstatbestand des § 18 Absatz 3 UmwStG ................................... 18.05 


1. Begriff der Veräußerung und Aufgabe ..................................................... 18.06 – 18.08 


2. Aufgabe- oder Veräußerungsgewinn ....................................................... 18.09 – 18.10 


3. Übergang auf Rechtsträger, der nicht gewerbesteuerpflichtig ist .............. 18.11 


B. Gewerbesteuer bei Vermögensübergang auf eine andere Körperschaft (§ 19 Um-
wStG) .............................................................................................................. 


19.01 


Sechster Teil. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Ge-
nossenschaft und Anteilstausch 


 


A. Grundkonzeption der Einbringung nach §§ 20 ff. UmwStG  


I. Allgemeines .................................................................................................. E 20.01 


II. Grundkonzept .............................................................................................. E 20.02 


1. Sacheinlage ............................................................................................ E 20.03 – E 20.05 


2. Anteilstausch ........................................................................................... E 20.06 – E 20.08 


III. Gewährung neuer Anteile, Gewährung sonstiger Gegenleistungenanderer Wirt-
schaftsgüter ................................................................................................. 


E 20.09 – E 20.11 


B. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft 
(§ 20 UmwStG) 


 


I. Anwendungsbereich (§ 20 Absatz 1, 5, 6 UmwStG) ...................................... 20.01 


1. Beteiligte der Einbringung  


a) Einbringender ..................................................................................... 20.02 – 20.03 


b) Übernehmende Gesellschaft .............................................................. 20.04 


2. Gegenstand der Einbringung ................................................................... 20.05 


a) Übertragung eines Betriebs oder Teilbetriebs ..................................... 20.06 – 20.09 


b) Mitunternehmeranteil .......................................................................... 20.10 – 20.12 


3. Zeitpunkt der Einbringung (§ 20 Absatz 5, 6 UmwStG) ............................ 20.13 – 20.16 


II. Bewertung durch die übernehmende Gesellschaft (§ 20 Absatz 2 UmwStG)  


1. Inhalt und Einschränkungen des Bewertungswahlrechts .......................... 20.17 – 20.19 


2. Verhältnis zum Handelsrecht (§ 20 Absatz 2 UmwStG, § 5 Absatz 1 EStG)
 ................................................................................................................... 


20.20 


3. Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren 
Antrag, Bilanzberichtigung........................................................................... 


20.21 – 20.24 


III. Besteuerung des Einbringungsgewinns (§ 20 Absatz 3 bis 5 UmwStG) ....... 20.25 – 20.27 


IV. Besonderheiten bei Pensionszusagen zugunsten von einbringenden Mitunterneh-
mern 


 


1. Behandlung bei der übertragenden Personengesellschaft ....................... 20.28 


2. Behandlung bei der übernehmenden Kapitalgesellschaft ......................... 20.29 – 20.31 


3. Behandlung beim begünstigten Gesellschafter bzw. den ehemaligen Mitunter-
nehmern ..................................................................................................... 


20.32 – 20.33 


V. Besonderheiten bei grenzüberschreitenden Einbringungen  


1. Anschaffungskosten der erhaltenen Anteile ............................................. 20.34 


2. Anrechnung ausländischer Steuern ......................................................... 20.35 


a) Sonderfall der Einbringung einer Betriebsstätte (§ 20 Absatz 7, § 3 Absatz 3  
UmwStG) ........................................................................................... 


20.36 


b) Sonderfall steuerlich transparenter Gesellschaften (§ 20 Absatz 8 UmwStG)
........................................................................................................... 


20.37 


VI. Besonderheiten bei der Einbringung einbringungsgeborener Anteile i. S. v. § 21 
Absatz 1 UmwStG 1995 ............................................................................. 


20.38 – 20.41 


C. Bewertung der Anteile beim Anteilstausch (§ 21 UmwStG)  


I. Allgemeines .................................................................................................. 21.01 – 21.02 


II. Persönlicher Anwendungsbereich  
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1. Einbringender .........................................................................................  21.03 


2. Übernehmende Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) ................  21.04 


3. Erworbene Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) .......................  21.05 – 21.06 


III. Bewertung der eingebrachten Anteile bei der übernehmenden Gesellschaft  


1. Ansatz des gemeinen Werts ...................................................................  21.07 – 21.08 


2. Bewertungswahlrecht beim qualifizierten Anteilstausch (§ 21 Absatz 1 Satz 2 UmwStG)  


a) Begriff des qualifizierten Anteilstauschs .............................................  21.09 


b) Einschränkungen des Bewertungswahlrechts ....................................  21.10 


c) Verhältnis zum Handelsrecht .............................................................  21.11 


d) Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung  21.12 


IV. Ermittlung des Veräußerungspreises der eingebrachten Anteile und des Wertansatzes der erhaltenen Anteile 
beim Einbringenden...................................................................................  


21.13 – 21.15 


V. Besteuerung des aus dem Anteilstausch resultierenden Gewinns beim Einbringenden .............. 21.16 


VI. Steuerlicher Übertragungsstichtag (Einbringungszeitpunkt)........................  21.17 


D. Besteuerung des Anteilseigners (§ 22 UmwStG)  


I. Allgemeines .................................................................................................  22.01 – 22.06 


II. Rückwirkende Besteuerung des Einbringungsgewinns (§ 22 Absatz 1 und 2 UmwStG)  


1. Sacheinlage (§ 22 Absatz 1 UmwStG) ....................................................  22.07 – 22.11 


2. Anteilstausch und Miteinbringung von Anteilen an Kapitalgesellschaften oder Genossenschaften bei Sachein-
lage (§ 22 Absatz 2 UmwStG) ................................................................  


22.12 – 22.17 


III. Die die rückwirkende Einbringungsgewinnbesteuerung auslösenden Ereignisse i. S. d. § 22 Absatz 1 Satz 6 i. V. 
m. Absatz 2 Satz 6 UmwStG) 


 


1. Allgemeines ...........................................................................................  22.18 – 22.19 


2. Unentgeltliche Übertragungen ................................................................  22.20 


3. Entgeltliche Übertragungen ....................................................................  22.21 – 22.26 


4. Wegfall der Voraussetzungen i. S. v. § 1 Absatz 4 UmwStG ...................  22.27 


IV. Nachweispflichten (§ 22 Absatz 3 UmwStG) ..............................................  22.28 – 22.33 


V. Juristische Personen des öffentlichen Rechts und von der Körperschaftsteuer befreite  
Körperschaften als Einbringende (§ 22 Absatz 4 UmwStG) ........................  


22.34 – 22.37 


VI. Bescheinigung des Einbringungsgewinns und der darauf entfallenden Steuer (§ 22 Absatz 5 UmwStG)  22.38 – 22.40 


VII. Unentgeltliche Rechtsnachfolge (§ 22 Absatz 6 UmwStG) ........................  22.41 – 22.42 


VIII. Verlagerung stiller Reserven auf andere Gesellschaftsanteile (§ 22 Absatz 7 UmwStG, Mitverstrickung von Antei-
len) ........................................................................................................  


22.43 – 22.46 


E. Auswirkungen bei der übernehmenden Gesellschaft (§ 23 UmwStG)  


I. Allgemeines .................................................................................................  23.01 – 23.04 


II. Buchwert- oder Zwischenwertansatz (§ 23 Absatz 1 UmwStG)....................  23.05 – 23.06 


III. Besonderheiten in den Fällen der rückwirkenden Besteuerung des Einbringungsgewinns  
(§ 23 Absatz 2 UmwStG) 


 


1. Sacheinlage ohne miteingebrachte Anteile .............................................  23.07 – 23.10 


2. Anteilstausch und Miteinbringung von Anteilen i. R. einer Sacheinlage ...  23.11 


3. Entrichtung der Steuer............................................................................  23.12 – 23.13 


IV. Besonderheiten beim Zwischenwertansatz (§ 23 Absatz 3 UmwStG) .........  23.14 – 23.16 


V. Ansatz des gemeinen Werts (§ 23 Absatz 4 UmwStG) ................................  23.17 – 23.21 


VI. Verlustabzug bei Auslandsbetriebsstätten ..................................................  23.22 


Siebter Teil. Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine  
Personengesellschaft (§ 24 UmwStG) 


 


A. Allgemeines  


I. Persönlicher und sachlicher Anwendungsbereich .........................................  24.01 – 24.02 


II. Entsprechende Anwendung der Regelungen zu §§ 20, 22, 23 UmwStG ......  24.03 – 24.05 


III. Rückbeziehung nach § 24 Absatz 4 UmwStG ............................................  24.06 
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B. Einbringung gegen Gewährung von Gesellschaftsrechten  


I. Allgemeines .................................................................................................  24.07 


II. Einbringung mit Zuzahlung zu Buchwerten ..................................................  24.08 – 24.11 


III. Einbringung mit Zuzahlung zu gemeinen Werten ........................................  24.12 


C. Ergänzungsbilanzen .......................................................................................  24.13 – 24.14 


D. Anwendung der §§ 16, 34 EStG bei Einbringung zum gemeinen Wert .............  24.15 – 24.17 


E. Besonderheiten bei der Einbringung von Anteilen an Körperschaften, Personenvereinigungen und Vermögens-
massen (§ 24 Absatz 5 UmwStG) 


 


I. Allgemeines .................................................................................................  24.18 – 24.22 


II. Anteile an Körperschaften, Personenvereinigungen und Vermögensmassen  24.23 


III. Einbringung durch nicht nach § 8b Absatz 2 KStG begünstigte Personen ...  24.24 


IV. Veräußerung und gleichgestellte Ereignisse der Weiterübertragung ...........  24.25 – 24.27 


V. Ermittlung und ertragsteuerliche Behandlung des Einbringungsgewinns .....  24.28 


VI. Nachweispflichten ......................................................................................  24.29 


VII. Bescheinigungsverfahren .........................................................................  24.30 


VIII. Unentgeltliche Rechtsnachfolge ...............................................................  24.31 


IX. Mitverstrickung von Anteilen ......................................................................  24.32 


X. Auswirkungen bei der übernehmenden Gesellschaft ...................................  24.33 


Achter Teil. Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder  
Genossenschaft (§ 25 UmwStG) 


25.01 


Neunter Teil. Verhinderung von Missbräuchen (§ 26 UmwStG) 26.01 


Zehnter Teil. Anwendungsvorschriften und Ermächtigung  


A. Allgemeines ....................................................................................................  27.01 – 27.02 


B. Veräußerung der auf einer Sacheinlage beruhenden Anteile  


I. Grundfall ......................................................................................................  27.03 


II. Weitereinbringungsfall .................................................................................  27.04 – 27.07 


C. Veräußerung der auf einem Anteilstausch beruhenden Anteile 27.08 – 27.11 


I. Grundfall ......................................................................................................  27.08 – 27.09 


II. Weitereinbringungsfälle beim Anteilstausch  


1. Weitereinbringung durch die natürliche Person .......................................  27.10 


2. Weitereinbringung durch die aufnehmende (erste) Kapitalgesellschaft ....  27.11 


D. [einstweilen frei]Wechselwirkung zwischen altem und neuem Recht ................  27.12 


E. Spezialregelung für die Veräußerung einbringungsgeborener Anteile gem. § 21 Absatz 2 Satz 1 Nummer 2 Um-
wStG 1995 ......................................................................................................  


27.13 


F. Sonstige Anwendungsbestimmungen ..............................................................  S.01 – S.08 


Besonderer Teil zum UmwStG  


A. Auswirkungen der Umwandlung auf eine Organschaft  


I. Organträger als übertragender bzw. umzuwandelnder Rechtsträger  


1. Verschmelzung des Organträgers ..........................................................  Org.01 


a) Fortsetzung einer bestehenden Organschaft im Verhältnis zum übernehmenden Rechtsträger  Org.02 


b) Erstmalige Begründung einer Organschaft zum übernehmenden Rechtsträger ................  Org.03 


c)  Beendigung der Organschaft bei Abwärtsverschmelzung ..................  Org.04 


d) Organschaftliche Ausgleichsposten ...................................................  Org.05 


2. Auf- und Abspaltung, Ausgliederung .......................................................  Org.06 – Org.09 


3. Formwechsel des Organträgers ..............................................................  Org.10 


4. Mindestlaufzeit und vorzeitige Beendigung des Gewinnabführungsvertrags ..........................  Org.11 – Org.12 


5. Begründung einer Organschaft nach Einbringung i. S. d. § 20 UmwStG .  Org.13 – Org.14 


6. Begründung einer Organschaft nach Anteilstausch i. S. d. § 21 UmwStG  Org.15 – Org.17 
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7. Anwachsung bei einer Organträger-Personengesellschaft ......................  Org.18 


8. Zurechnung des Organeinkommens bei Umwandlung des Organträgers  Org.19 


II. Organträger als übernehmender Rechtsträger ............................................  Org.20 


III. Organgesellschaft als übertragender bzw. umzuwandelnder Rechtsträger  


1. Verschmelzung auf eine andere Gesellschaft .........................................  Org.21 


2. Auf- und Abspaltung, Ausgliederung .......................................................  Org.22 – Org.23 


3. Formwechsel ..........................................................................................  Org.24 – Org.25 


4. Vorzeitige Beendigung des Gewinnabführungsvertrags ..........................  Org.26 


5. Zurechnung eines Übertragungsgewinns bzw. -verlusts..........................  Org.27 


6. Mehr- und Minderabführungen ...............................................................  Org.28 


IV. Organgesellschaft als übernehmender Rechtsträger  


1. Fortgeltung der Organschaft ...................................................................  Org.29 


2. Übernahmegewinn bzw. -verlust und Gewinnabführung ..........................  Org.30 – Org.32 


3. Mehr- und Minderabführungen ...............................................................  Org.33 –Org.34 


B. Auswirkungen auf das steuerliche Einlagekonto und den Sonderausweis  


I. Übersicht .....................................................................................................  K.01 


II. Anwendung des § 29 KStG  


1. Sachlicher Anwendungsbereich ..............................................................  K.02 


2. Behandlung bei der übertragenden Körperschaft  


a) Fiktive Herabsetzung des Nennkapitals .............................................  K.03 


b) Verringerung der Bestände beim steuerlichen Einlagekonto...............  K.04 – K.06 


c) Anpassung des Nennkapitals bei Abspaltung .....................................  K.07 


d) Zusammenfassendes Beispiel ...........................................................  K.08 


3. Behandlung bei der übernehmenden Körperschaft  


a) Hinzurechnung des Bestands des steuerlichen Einlagekontos bei der übernehmenden Körperschaft  K.09 


b) Beteiligung der übernehmenden Körperschaft an der übertragenden Körperschaft (Aufwärtsverschmelzung)  K.10 – K.11 


c) Beteiligung der übertragenden Körperschaft an der übernehmenden Körperschaft (Abwärtsverschmelzung)  K.12 – K.14 


d) Erhöhung des Nennkapitals ...............................................................  K.15 


e) Zusammenfassendes Beispiel ...........................................................  K.16 


4. Aufteilungsschlüssel bei Auf- und Abspaltung .........................................  K.17 


5. § 29 Absatz 5 und 6 KStG ......................................................................  K.18 – K.19 


Unter Bezugnahme auf das Ergebnis der Erörterungen mit den obersten Finanzbehörden der Länder gilt zur Anwendung des Umwandlungs-
steuergesetzes i. d. F. des Gesetzes über steuerliche Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung 
weiterer steuerrechtlicher Vorschriften vom 7. 12. 2006 (, BGBl. I S. 2782;, ber. BGBl. 2007 I S. 68), zuletzt geändert durch das Gesetzzur Be-
schleunigung des Wirtschaftswachstums …vom XX22. XX12. 202X09, BGBl. I S. XXXX3950 (im Folgenden: UmwStG 2006 oder UmwStG), 
Folgendes: 


 


Erstes Kapitel: Anwendungsregelungenbereich des UmwStG 2006 


A. Verhältnis des UmwStG 2006 zum UmwStG 1995 


Das UmwStG 1995 i. d. F. der Bekanntmachung vom 15.10.2002 (, BGBl. I S. 4133;, ber. BGBl.  2003 I S. 738), ist durch das Gesetz 
über steuerliche Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung weiterer steuerrechtlicher Vor-
schriften (SEStEG) vom 7.12.2006 (, BGBl. I S. 2782;, ber. BGBl. 2007 I S. 68), nicht aufgehoben worden, sondern gilt fort. Hiervon sind 
insbesondere die Regelungen zu den einbringungsgeborenen Anteilen (§ 21 UmwStG 1995) und zum rückwirkenden Wegfall von Steu-
ererleichterungen (§ 26 UmwStG 1995) betroffen. Insoweit finden auch das BMF-Schreiben vom 25.3.1998, BStBl I S. 268, geändert 
durch das BMF-Schreiben vom 21.8.2001, BStBl I S. 543, und das BMF-Schreiben vom 16.12.2003, BStBl I S. 786, weiterhin Anwendung. 


 


B. Ertragsteuerliche Beurteilung von Umwandlungen und Einbringungen 


Umwandlungen und Einbringungen stellen auf der Ebene des übertragenden Rechtsträgers sowie des übernehmenden Rechtsträgers 
Veräußerungs- und Anschaffungsvorgänge hinsichtlich des übertragenen Vermögens dar (BFH vom 15.10.1997, I R 22/96, BStBl 1998 
II S. 168, BFH vom 16.5.2002, III R 45/98, BStBl 2003 II S. 10, und BFH vom 17.9.2003, I R 97/02, BStBl 2004 II S. 686). Abweichend 
von den zivilrechtlichen Wertungen im UmwG gilt dies für ertragsteuerliche Zwecke auch für den Formwechsel einer Kapitalgesellschaft 
in eine Personengesellschaft und umgekehrt (BFH vom 19.10.2005, I R 38/04, BStBl 2006 II S. 568 und vom 18.11.2020, I R 25/18, BStBl 
2021 II S. 732). 


Auf der Ebene der Anteilseigner einer übertragenden Körperschaft ist die Umwandlung zwischen Körperschaften ebenfalls als Veräuße-
rungs- und Anschaffungsvorgang der Anteile zum gemeinen Wert zu beurteilen (BFH vom 19.8.2008, IX R 71/07, BStBl 2009 II S. 13). 
Dies gilt z. B. auch für die AufwärtsverschmelzungDies gilt grundsätzlich auch bei einer Aufwärtsverschmelzung (BFH vom 24.1.2018, I 
R 48/15, BStBl 2019 II S. 45), allerdings handelt es sich bei dem übernehmenden Rechtsträger um einen Anschaffungsvorgang hinsicht-
lich des übertragenen Vermögens (vgl. Rn. 00.02).. 


Die Umwandlung einer Körperschaft in bzw. auf eine Personengesellschaft ist ebenfalls führt bei Anteilen im Privatvermögen i. S. d. § 17 
EStG zu Einkünften i. S. d. § 17 Abs. 4 EStG (BFH vom 22.2.1989, I R 11/85, BStBl II S. 794eine Veräußerung der Anteile an dem 
übertragenden Rechtsträger (BFH vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). 


00.01 


00.02 


00.03 


00.04 
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C. Zeitliche Anwendung 


Dieses Schreiben findet auf alle offenen Fälle Anwendung und ersetzt insoweit das BMF-Schreiben vom 11.11.2011, BStBl I S. 1314. Hat 
sich die Rechtslage zwischen Verwirklichung des Besteuerungstatbestands und dem xx.xx.xxxx [einfügen: Datum dieses BMF-Schrei-
bens] maßgeblich geändert, gilt dies nur, soweit die Anwendung dieses Schreibens zu der im Einzelfall maßgeblichen Rechtslage nicht 
in Widerspruch steht. 


 


 


Zweites Kapitel: Steuerliche Folgen von Umwandlungen und Einbringungen nach dem UmwStG 


Erster Teil. Allgemeine Vorschriften 


A. Anwendungsbereich und Begriffsbestimmungen (§ 1 UmwStG) 


Die Vorschriften des UmwStG regeln ausschließlich die steuerlichen Folgen von Umwandlungen (§§ 3 bis 19 UmwStG) und Einbringun-
gen (§§ 20 bis 25 UmwStG) für die Körperschaft-, Einkommen- und Gewerbesteuer. Steuerliche Folgen für andere Steuerarten (z. B. die 
Umsatz-, die Grunderwerb- oder die Erbschaftsteuer) regelt das UmwStG nicht. 


Voraussetzung für die Anwendung des UmwStG ist zunächst, dass der sachliche Anwendungsbereich (§ 1 Absatz 1, Absatz 3 UmwStG) 
und der persönliche Anwendungsbereich (§ 1 Absatz 2, Absatz 4 UmwStG) erfüllt sind. Mit dem Gesetz zur Modernisierung des Körper-
schaftsteuerrechts vom 25.6.2021, BGBl. I S. 2050 (KöMoG), ist § 1 Absatz 2 UmwStG mit den darin enthaltenen Beschränkungen auf 
EU-Mitgliedstaaten und/ EWR-Staaten für steuerliche Übertragungsstichtage nach dem 31.12.2021 aufgehoben worden. Für Einbringun-
gen (§§  20 bis  25 UmwStG) müssen die persönlichen Voraussetzungen des § 1 Absatz 4 UmwStG erfüllt sein. Der sachliche und der 
persönliche Anwendungsbereich des UmwStG werden durch die in den jeweiligen Einzelsteuergesetzen geregelten Steuerpflichten (§ 1 
EStG, §§ 1 bis 4 KStG sowie § 2 GewStG) begrenzt. Umwandlungen und Einbringungen nach den Vorschriften des UmwG müssen 
zudem zivilrechtlich zulässig und wirksam sein (sog. Maßgeblichkeit des Gesellschaftsrechts).  


Zur Option zur Körperschaftsbesteuerung (§ 1a KStG) wird auf das BMF-Schreiben vom 10.11.2021, BStBl I S. 2212, verwiesen. 


 


I. Sachlicher Anwendungsbereich 


1. Zweiter bis Fünfter Teil (§ 1 Absatz 1 UmwStG) 


a) Umwandlungen nach dem § 1 UmwG (inländische Umwandlungen) 


Eine inländische Umwandlung liegt vor, wenn auf den oder die übertragenden Rechtsträger und auf den oder die übernehmenden Rechts-
träger bzw. beim Formwechsel auf den sich umwandelnden Rechtsträger das UmwG anzuwenden ist. Eine inländische Umwandlung liegt 
vor, wenn es sich um eine Umwandlung i. S. d. § 1 UmwG handelt und der oder die übertragende(n) Rechtsträger und der oder die 
übernehmende(n) Rechtsträger den statutarischen Sitz im Inland hat oder haben.Dies ist der Fall, wenn der oder die übertragende(n) 
Rechtsträger und der oder die übernehmende(n) Rechtsträger den statutarischen Sitz im Inland hat oder haben. Bei einer Personenge-
sellschaft als übernehmendemr Rechtsträger ist deren Sitz der Hauptverwaltung und bei einer natürlichen Person als übernehmendemr 
Rechtsträger ist deren Wohnsitz (§ 7 BGB) maßgebend. 


Der sachliche Anwendungsbereich des UmwStG bestimmt sich bei Umwandlungen von inländischen Rechtsträgern nach den Umwand-
lungsmöglichkeiten des UmwG vom 28.10.1994 (, BGBl. I S. 3210;, ber. BGBl. 1995 I S. 428), zuletzt geändert durch das Gesetz …Dritte 
Gesetz zur Änderung des Umwandlungsgesetzes vom    11.7.2011, BGBl. I S. …1338, in der jeweils geltenden Fassung. Für Rechtsträger 
mit Sitz im Inland sind in § 1 Absatz 1 UmwG die folgenden Umwandlungsarten vorgesehen: 


– die Verschmelzung, 


– die Spaltung (Aufspaltung, Abspaltung, Ausgliederung), 


– die Vermögensübertragung und 


– der Formwechsel. 


Diese Aufzählung ist abschließend. Eine Umwandlung außer in den im UmwG genannten Fällen ist nur möglich, wenn sie durch ein 
anderes Bundes- oder ein Landesgesetz ausdrücklich vorgesehen ist (§ 1 Absatz 2 UmwG; vgl. RandnrRn. 01.07). 


 


Die Möglichkeit zur Umwandlung nach dem UmwG ist auf die jeweils im UmwG abschließend bezeichneten Rechtsträger begrenzt. Die 
Umwandlungsfähigkeit supranationaler Rechtsformen des europäischen Rechts bestimmt sich nach den Vorgaben des sekundären Uni-
onsrechts ggf. i. V. m. den nationalen Ausführungsgesetzen. Die Umwandlungsfähigkeit einer 


– Europäischen Gesellschaft (SE) entspricht nach Artikel 9 der Verordnung (EG) Nr. 2157/2001 (SE-VO), ABl. EG Nr. L 294 S. 1, der 
einer AG, 


– Europäischen Genossenschaft (SCE) entspricht nach Artikel 8 der Verordnung (EG) Nr. 1435/2003 (SCE-VO), ABl. EG Nr. L 207 
S. 1, der einer eG und 


– Europäischen wirtschaftlichen Interessenvereinigung (EWIV) entspricht nach Artikel 2 der Verordnung (EWG) Nr. 2137/85 (EWIV-
VO), ABl. EG Nr. L 199 S. 1, i. V. m. § 1 EWIV-Ausführungsgesetz, BGBl. 1988 I S. 514, der einer OHG. 


Der sachliche Anwendungsbereich des Zweiten bis Fünften Teils gilt nur für 


– die Verschmelzung (§ 2 UmwG) von Körperschaften auf Körperschaften, Personengesellschaften oder eine natürliche Person, 


– die Auf- und Abspaltung (§ 123 Absatz 1 und 2 UmwG) von Körperschaften auf Körperschaften oder Personengesellschaften, 


– den Formwechsel (§ 190 Absatz 1 UmwG) einer Kapitalgesellschaft in eine Personengesellschaft, sowie 


– die Vermögensübertragung (§ 174 UmwG) von Körperschaften auf Körperschaften sowie  


– Umwandlungen i. S. d. § 1 Absatz 2 UmwG, soweit diese einer Umwandlung i. S. d. § 1 Absatz 1 UmwG entsprechen (vgl. 
Rn. 01.07 f.).. 


Bei der Frage, ob eine zivilrechtlich wirksame Umwandlung i. S. dieser Bestimmungen vorliegt, ist regelmäßig von der registerrechtlichen 
Entscheidung auszugehen. Dies gilt jedoch nicht, wenn die registerrechtliche Entscheidung trotz rechtlich gravierender Mängel erfolgte. 


Für Umwandlungen i. S. d. § 1 Absatz 2 UmwG setzt die Anwendung des Zweiten bis Fünften Teils eine durch eine bundes- oder landes-
gesetzliche Regelung ausdrücklich zugelassene Umwandlungsmöglichkeit (z. B. § 38a LwAnpG, § 6b VermG sowie einzelne Sparkas-
sengesetze der Länder) voraus, diedie einer Umwandlung i. S. d. § 1 Absatz 1 UmwG entspricht. Die aktive und passive Umwandlungs-
fähigkeit (vgl. zum Begriff auch RandnrRn. 01.26) ergibt sich aus dem jeweiligen Bundes- oder Landesgesetz. 


Eine Umwandlung aufgrund ausdrücklicher bundes- oder landesgesetzlicher Regelung entspricht einer Umwandlung i. S. d. § 1 Absatz 1 
UmwG, wenn sie mit einer der in § 1 Absatz 1 UmwG abschließend aufgezählten Umwandlungsarten vergleichbar ist; zur Prüfung der 
Vergleichbarkeit vgl. RandnrRn. 01.24 ff. Insoweit sind die für die jeweils vergleichbare Umwandlungsart einschlägigen Bestimmungen 


00.04a 


01.01 


01.02 


01.02a 


01.03 


01.04 


01.05 


01.06 


01.07 
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des UmwStG anzuwenden (z. B. § 9 UmwStG für den Formwechsel in eine rechtsfähige [ab: 1.1.2024] Personengesellschaft nach § 38a 
LwAnpG). 


 


aa) Verschmelzung 


Bei der Verschmelzung handelt es sich um die Übertragung des gesamten Vermögens eines Rechtsträgers auf einen anderen schon 
bestehenden Rechtsträger (Verschmelzung durch Aufnahme) oder zweier oder mehrerer Rechtsträger auf einen neu gegründeten 
Rechtsträger (Verschmelzung durch Neugründung) im Wege der Gesamtrechtsnachfolge unter Auflösung ohne Abwicklung. Den Anteil-
sinhabern des übertragenden Rechtsträgers wird dabei im Wege des Anteilstauschs eine Beteiligung am übernehmenden Rechtsträger 
gewährt. 


In bestimmten Fällen darf bzw. muss das gezeichnete Kapital des übernehmenden Rechtsträgers nicht erhöht werden (z. B. § 54 Absatz 1 
Satz 1 und 2 UmwG). Bei notariell beurkundetem Verzicht aller Anteilsinhaber kann auf die Verpflichtung zur Gewährung von Anteilen 
gänzlich verzichtet werden (z. B. § 54 Absatz 1 Satz 3 UmwG). 


Das UmwG sieht folgende Möglichkeiten der Verschmelzung vor: 


 
 auf 


von 


PershG/ 
PartG/ein-
getragene 


GbR1 


GmbH AG KGaA eG 
eV/ 


wirtsch. 
Verein 


gen. Prü-
fungs- ver-


band 
VVaG 


nat. Per-
son 


PershG/ 
PartG/einge-
tragene GbR 


§§   2 – 38 


§§ 39 – 45 


§§   2 – 38 


§§ 39 – 45 


§§ 46 – 59 


§§   2 – 38 


§§ 39 – 45 


§§ 60 – 77 


§§   2 – 38 


§§ 39 – 45 


§ 78 


§§   2 – 38 


§§ 39 – 45 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


GmbH inkl. 
UG 


§§   2 – 38 


§§ 39 – 45 


§§ 46 – 59 


§§   2 – 38 


§§ 46 – 59 


§§   2 – 38 


§§ 46 – 59 


§§ 60 – 77 


§§   2 – 38 


§§ 46 – 59 


§ 78 


§§   2 – 38 


§§ 46 – 59 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


2)§§ 2 – 38 


§§ 46 – 59 


§§ 120 – 122 


AG §§ 2 – 38 


§§ 39 – 45 


§§ 60 – 77 


§§ 2 – 38 


§§ 46 – 59 


§§ 60 – 77 


3)§§ 2 – 38 


§§ 60 – 77 


§§   2 – 38 


§§ 60 – 77 


§ 78 


§§ 2 – 38 


§§ 60 – 77 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


1)§§ 2 – 38 


§§ 60 – 77 


§§ 120 – 122 


KGaA §§   2 – 38 


§§ 39 – 45 


§ 78 


§§   2 – 38 


§§ 46 – 59 


§ 78 


§§   2 – 38 


§§ 60 – 77 


§ 78 


§§   2 – 38 


§ 78 


§§   2 – 38 


§ 78 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


1)§§ 2 – 38 


§ 78 


§§ 120 – 122 


eG §§   2 – 38 


§§ 39 – 45 


§§ 79 – 98 


§§   2 – 38 


§§ 46 – 59 


§§ 79 – 98 


§§   2 – 38 


§§ 60 – 77 


§§ 79 – 98 


§§   2 – 38 


§ 78 


§§ 79 – 98 


§§   2 – 38 


§§ 79 – 98 


– 


(§ 99 Ab-
satz 2) 


– 


(§ 105) 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


eV/wirtsch. 
Verein 


§§   2 – 38 


§§ 39 – 45 


§§ 99 – 104a 


§§   2 – 38 


§§ 46 – 59 


§§ 99 – 104a 


§§   2 – 38 


§§ 60 – 77 


§§ 99 – 104a 


§§   2 – 38 


§ 78 


§§ 99 – 104a 


§§   2 – 38 


§§ 79 – 98 


§§ 99 – 104a 


§§   2 – 38 


§§ 99 – 104a 


4)§§ 2 – 38 


§§ 99 – 104a 


§§ 105 – 108 


– 


(§ 109) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


gen.  
Prüfungs-
verband 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


– 


(§ 105) 


5)§§ 2 – 38 


§§ 105 – 108 


– 


(§ 105) 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


VVaG – 


(§ 109) 


– 


(§ 109) 


6)§§ 2 – 38 


§§ 60 – 77 


§§ 109 – 113 


– 


(§ 109) 


– 


(§ 109) 


– 


(§ 109) 


– 


(§ 109) 


§§   2 – 38 


§§ 109 – 119 


– 


(§ 3 Ab-
satz 2 


Nummer 1) 


nat. Pers. – – – – – – – – – 


 


bb) Formwechsel 


Der Formwechsel beschränkt sich auf die Änderung der Rechtsform eines Rechtsträgers unter Wahrung seiner rechtlichen Identität, und 
zwar grundsätzlich unter Beibehaltung des Kreises der Anteilsinhaber (zur Aufnahme weiterer Gesellschafter i. R. eines Formwechsels 
vgl. aber BGH vom 9.5.2005, II ZR 29/03, DStR 2005 S. 1539). Zivilrechtlich findet beim Formwechsel keine Vermögensübertragung statt. 
In den Anwendungsbereich des Zweiten bis Fünften Teils fallen nur Formwechsel einer Körperschaft in eine Personengesellschaft. 


Handelsrechtlich ist der Formwechsel für folgende Rechtsformen zulässig; der Formwechsel innerhalb der Gesamthand richtet sich dabei 
nach § 190 Absatz 2, § 1 Absatz 2 UmwG i. V. m. §§ 705 ff. BGB, §§ 105, 161 HGB oder §§ 1 ff. PartGG: 


 
auf 


von 


(PershG/PartG, 


(eingetragene)7 
GbR 


GmbH AG KGaA eG 


PershG/ 
PartG, (ein-
getragene) 
GbR 


§ 190 Absatz 2, 


§ 191 Absatz 2 
Nummer 1 


i. V. m. 


§ 1 Absatz 2 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


§§ 190 – 213 


§§ 214 – 225 


GmbH inkl. 
UG 


§§ 190 – 213 


§ 226 


§§ 228 – 237 


8)– §§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 251 – 257 


AG §§ 190 – 213 


§ 226 


§§ 228 – 237 


§§ 190 – 213 


§ 226 


§§ 238 – 250 


9)– §§ 190 – 213 


§ 226 


§§ 238 – 250 


§§ 190 – 213 


§ 226 


§§ 251 – 257 


                                                           


 
1) Vgl. § 3 Absatz. 1 Nummer. 1 UmwG i. d. F. des Gesetzes zur Modernisierung des Personengesellschaftsrechts vom 10.8.2021, BGBl. I S. 3436. 
2) Natürliche Person muss Alleingesellschafter des übertragenden Rechtsträgers sein. 
3) Verschmelzung zur Gründung einer SE nach Artikel 2 Absatz 1, Artikel 17 bis 31 SE-VO. 
4) Vorgang ist nur unter den Voraussetzungen des § 105 Satz 2 UmwG möglich. 
5) Vorgang ist nur zur Aufnahme durch einen übernehmenden Rechtsträger möglich. 
6) Vorgang ist nur möglich, wenn der aufnehmende Rechtsträger eine Versicherungs-AG ist. 
7) GbR sind nur dann umwandlungsfähige Rechtsträger nach § 191 Absatz 1 Nummer 1 und Absatz 2 Nummer 1 UmwG i. d. F. des Gesetzes zur Moderni-


sierung des Personengesellschaftsrechts vom 10.8.2021, BGBl. I S. 3436, wenn sie eingetragen sind. 
8) Die „Umwandlung“ einer UG in eine GmbH ist ein Firmen- und kein Formwechsel (§ 5a Absatz 5 GmbHG). 
9) Formwechsel einer AG in eine SE nach Artikel 2 Absatz 4, 37 SE-VO. 


 


01.08 


01.09 


01.10 


01.11 


01.12 
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KgaAKGaA §§ 190 – 213 


§§ 226 – 237 


§§ 190 – 213 


§§ 226 – 227 


§§ 238 – 250 


§§ 190 – 213 


§§ 226 – 227 


§§ 238 – 250 


– §§ 190 – 213 


§§ 226 – 227 


§§ 251 – 257 


eG – §§ 190 – 213 


§§ 258 – 271 


§§ 190 – 213 


§§ 258 – 271 


§§ 190 – 213 


§§ 258 – 271 


– 


eV/wirtsch. 
Verein 


– §§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§§ 272 – 282 


§§ 190 – 213 


§ 272 


§§ 283 – 290 


VvaGVVaG – – 1)§§ 190 – 213 


§§ 291 – 300 


– – 


Körpersch./ 
Anstalt des  
öff. Rechts 


– §§ 190 – 213 


§§ 301 – 303 


§§ 190 – 213 


§§ 301 – 303 


§§ 190 – 213 


§§ 301 – 303 


– 


 


cc) Spaltung 


Das UmwG sieht drei Formen der Spaltung vor: 


– die Aufspaltung, 


– die Abspaltung und 


– die Ausgliederung. 


Bei der Aufspaltung teilt ein Rechtsträger sein Vermögen unter Auflösung ohne Abwicklung auf und überträgt die Teile jeweils als Ge-
samtheit im Wege der Sonderrechtsnachfolge auf mindestens zwei andere schon bestehende (Aufspaltung zur Aufnahme) oder neu 
gegründete Rechtsträger (Aufspaltung zur Neugründung). Die Anteilsinhaber des sich aufspaltenden Rechtsträgers erhalten Anteile an 
den übernehmenden Rechtsträgern. 


Bei der Abspaltung bleibt der übertragende Rechtsträger bestehen. Er überträgt ebenfalls im Wege der Sonderrechtsnachfolge einen Teil 
oder mehrere Teile seines Vermögens jeweils als Gesamtheit auf einen oder mehrere andere schon bestehende oder neu gegründete 
Rechtsträger. Die Anteilsinhaber des abspaltenden Rechtsträgers erhalten Anteile am übernehmenden Rechtsträger. Die sog. „nichtver-
hältniswahrende Spaltung“ schließt auch die Möglichkeit mit ein, dass ein Gesellschafter der übertragenden Gesellschaft überhaupt nicht 
an der übernehmenden Gesellschaft beteiligt wird (sog. „Spaltung zu Null“). 


Die Ausgliederung entspricht im Wesentlichen der Abspaltung. Die Anteile an den übernehmenden Rechtsträgern fallen jedoch in das 
Vermögen des ausgliedernden Rechtsträgers. Der Zweite bis Fünfte Teil des UmwStG gilt nicht für Ausgliederungen i. S. d. § 123 Ab-
satz 3 UmwG (§ 1 Absatz 1 Satz 2 UmwStG; vgl. auch Rn. 01.06). 


Das UmwG sieht folgende Spaltungsmöglichkeiten vor: 


 
auf 


von 


Eingetragene 
GbR/PershG/ 


PartG 
GmbH AG/KGaA eG eV 


gen. 
Prüfungsver-


band 
VVaG 


Eingetragene 
GbR/PershG/ 
PartG 


§§ 123 – 137 §§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


GmbH 
inkl. UG 


§§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 138 – 140 


§§ 123 – 137 


§§ 138 – 140 


§§ 141 – 146 


§§ 123 – 137 


§§ 138 – 140 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 


§§ 138 – 140 


– 


(§ 151) 


AG/KGaA §§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 138 – 140 


§§ 141 – 146 


§§ 123 – 137 


§§ 141 – 146 


§§ 123 – 137 


§§ 141 – 146 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


eG §§ 123 – 137 


§§ 147 – 148 


§§ 123 – 137 


§§ 138 – 140 


§§ 147 – 148 


§§ 123 – 137 


§§ 141 – 146 


§§ 147 – 148 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 149 Absatz 2) 


§§ 123 – 137 – 


(§ 151) 


eV/wirtsch. 
Verein 


§§ 123 – 137 


§ 149 


§§ 123 – 137 


§§ 138 – 140 


§ 149 Absatz 1 


§§ 123 – 137 


§§ 141 – 146 


§ 149 Absatz 1 


§§ 123 – 137 


§§ 147 – 149 


2)§§ 123 – 137 


§ 149 Absatz 2 


§§ 123 – 137 


§§ 138 – 140 


§ 149 Absatz 1 


– 


(§ 151) 


gen. Prü-
fungsver-
band 


– 


(§ 150) 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§ 150 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§ 150 


– 


(§ 150) 


– 


(§ 150) 


3)§§ 123 – 137 


§ 150 


– 


(§ 150) 


VVaG – 


(§ 151) 


nur Ausgliede-
rung, wenn keine 
Übertragung von 
Vers.- Verträgen 


§§ 123 – 137 


§§ 138 – 140 


§ 151 


Auf-/Abspaltung 
nur auf Vers.-


AG; Ausgliede-
rung nur, wenn 
keine Übertra-


gung von Vers.-
Verträgen 


§§ 123 – 135 


§§ 141 – 146 


§ 151 


– 


(§ 151) 


– 


(§ 151) 


– 


(§ 151) 


nur Auf-/ 
Abspaltung 


§§ 123 – 135 


§§ 141 – 146 


§ 151 


Einzelkauf-
mann 


nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 152 – 160 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§§ 152 – 160 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§§ 152 – 160 


nur  
Ausgliederung 
2)§§ 123 – 137 


§§ 147 – 148 


§§ 152 – 160 


– 


(§ 152) 


– 


(§ 152) 


– 


(§ 152) 


Stiftungen nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 161 – 167 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


§§ 161 – 167 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


§§ 161 – 167 


– 


(§ 161) 


– 


(§ 161) 


– 


(§ 161) 


– 


(§ 161) 


Gebiets-  
kKörpersch. 


nur Ausgliede-
rung auf PershG 


2)§§ 123 – 137 


§§ 168 – 173 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 138 – 140 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 141 – 146 


nur  
Ausgliederung 


§§ 123 – 137 


§§ 147 – 148 


– 


(§ 168) 


– 


(§ 168) 


– 


(§ 168) 


                                                           


 
1) Nur große VVaG; zum Vorliegen eines kleinen VVaG siehe § 53 VAG. 
2) Nur e. V. als übertragender Rechtsträger. 
3) Vorgang ist nur zur Aufnahme durch einen übernehmenden Rechtsträger möglich. 


01.13 


01.14 


01.15 


01.16 


01.17 
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§§ 168 – 173 §§ 168 – 173 §§ 168 – 173 


 


dd) Vermögensübertragung 


Die Vermögensübertragung ist als Vollübertragung und als Teilübertragung zugelassen. Ihre Ausgestaltung entspricht bei der Vollüber-
tragung der Verschmelzung, bei der Teilübertragung der Spaltung. Der Unterschied zu diesen Umwandlungsarten besteht darin, dass die 
Gegenleistung für das übertragene Vermögen nicht in Anteilen an den übernehmenden oder neuen Rechtsträgern besteht, sondern in 
einer Gegenleistung anderer Art, insbesondere in einer Barleistung. 


Die Vermögensübertragung ist nach dem UmwG auf folgende Fälle beschränkt: 


 
 auf 
von 


Öffentliche Hand VVaG 
öffentl.-rechtl. Vers.-Un-


ternehmen 
Vers.-AG 


GmbH 
Vollübertragung 
Teilübertragung 


 
§ 175 Nummer 1, § 176 
§ 175 Nummer 1, § 177 


 
– 
– 


 
– 
– 


 
– 
– 


AG/KGaA 
Vollübertragung 
Teilübertragung 


 
§ 175 Nummer 1, § 176 
§ 175 Nummer 1, § 177 


 
– 
– 


 
– 
– 


 
– 
– 


Vers.-AG 
Vollübertragung 
 
Teilübertragung 


 
– 
 


– 


 
§ 175 Nummer 2  


Buchstabe a, § 178 
§ 175 Nummer 2  


Buchstabe a, § 179 


 
§ 175 Nummer 2  


Buchstabe a, § 178 
§ 175 Nummer 2  


Buchstabe a, § 179 


 
– 
 


– 


VVaG 
Vollübertragung 
 
 
Teilübertragung 


 
– 
 
 


– 


 
– 
 
 


– 


 
§ 175 Nummer 2  


Buchstabe b, §§ 180 – 
183,  


§§ 185 – 187 
§ 175 Nummer 2  


Buchstabe b, §§ 184 – 187 


 
§ 175 Nummer 2  


Buchstabe b, §§ 180 – 
183,  


§§ 185–187 
§ 175 Nummer 2  


Buchstabe b, §§ 184 – 187 


öffentl.-rechtl. Vers.-Unter-
nehmen 
Vollübertragung 
 
Teilübertragung 


 
 


– 
 


– 


 
 


§ 175 Nummer 2  
Buchstabe c, § 188 
§ 175 Nummer 2  


Buchstabe c, § 189 


 
 


– 
 


– 


 
 


§ 175 Nummer 2  
Buchstabe c, § 188 
§ 175 Nummer 2  


Buchstabe c, § 189 


 


b) Vergleichbare ausländische Vorgänge 


Der sachliche Anwendungsbereich des Zweiten bis Fünften Teils gilt auch für mit 


– einer Verschmelzung i. S. d. § 2 UmwG, 


– einer Auf- oder Abspaltung i. S. d. § 123 Absatz 1 oder 2 UmwG sowie 


–  einem Formwechsel i. S. d. § 190 Absatz 1 UmwG 


vergleichbare ausländische Vorgänge. Auf ggf. bestehendedie Anzeigepflichten, z. B. nach §§ 137 ff. oder § 138 Absatz 2 AO, wird hin-
gewiesen. 


Ausländische Vorgänge i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 und 2 UmwStG sind Umwandlungen, bei denen auf den übertragenden 
Rechtsträger oder auf den übernehmenden Rechtsträger bzw. beim Formwechsel auf den umwandelnden Rechtsträger das UmwG nach 
den allgemeinen Grundsätzen kollisionsrechtlich keine Anwendung findet. Das für die Umwandlung maßgebende Recht bestimmt sich 
regelmäßig nach dem Gesellschaftsstatut des Staats, in dem der jeweilige Rechtsträger in ein öffentliches Register eingetragen ist. Ist er 
nicht oder noch nicht in ein öffentliches Register eingetragen, ist das Gesellschaftsstatut des Staats maßgebend, nach dem er organisiert 
ist. 


Ausländische Vorgänge i. S. d. § 1 Absatz 1 UmwStG sind auch grenzüberschreitende Umwandlungsvorgänge unter Beteiligung von 
Rechtsträgern, die dem deutschen Gesellschaftsstatut unterliegen. Die grenzüberschreitende Verschmelzung i. S. d. §§ 305 ff. 122a 
UmwG ist dabei grundsätzlich ein mit einer Verschmelzung i. S. d. § 2 UmwG, die grenzüberschreitende Spaltung i. S. d. §§ 320 ff. UmwG 
ein mit einer Spaltung i. S. d. § 123 Absatz 1 oder 2 UmwG und ein grenzüberschreitender Formwechsel i. S. d. §§ 333 ff. UmwG ein mit 
einem Formwechsel i. S. d. § 190 Absatz 1 UmwG vergleichbarer ausländischer Vorgang. Bei Umwandlungen mit Drittstaatenbezug gilt 
dies entsprechend. 


Ein ausländischer Vorgang kann auch dann gegeben sein, wenn sämtliche beteiligten Rechtsträger im Inland unbeschränkt steuerpflichtig 
sind. 


Beispiel: 


Zwei Gesellschaften englischen österreichischen Rechts (statutarischer Sitz in ÖsterreichGroßbritannien und effektiver Verwaltungssitz 
im Inland) sollen zu einer Gesellschaft englischen österreichischen Rechts mit effektivem Verwaltungssitz im Inland verschmolzen wer-
den. Die Gesellschaften österreichischenenglischen Rechts sind sämtlich im Inland nach § 1 Absatz 1 Nummer 1 KStG unbeschränkt 
steuerpflichtig. 


 


Lösung: 


Es handelt sich um einen ausländischen Vorgang, da für die Umwandlung ausschließlich das englische österreichische Gesellschafts-
statut maßgebend ist. 


 


aa) Zivilrechtliche Wirksamkeit nach ausländischem Recht 


Für ausländische Vorgänge gilt wie bei den inländischen Umwandlungen der Grundsatz der Maßgeblichkeit des Gesellschaftsrechts. Der 
ausländische Vorgang muss nach dem jeweiligen Gesellschaftsstatut der beteiligten Rechtsträger gesellschaftsrechtlich zulässig und 
wirksam sein. Für die gesellschaftsrechtliche Zulässigkeit und Wirksamkeit einer ausländischen Umwandlung ist regelmäßig von der 
Entscheidung der ausländischen Registerbehörden auszugehen. Das gilt nicht bei gravierenden Mängeln der Umwandlung. 
 
bb) Prüfung und Maßstab der Vergleichbarkeit 


Die Prüfung, ob ein ausländischer Vorgang mit einer inländischen Umwandlung i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 und 2 UmwStG 
vergleichbar ist, erfolgt durch die im jeweiligen Einzelfall zuständige inländische Finanzbehörde. Ein ausländischer Umwandlungsvorgang 
ist vergleichbar, wenn er seinem Wesen nach einer Verschmelzung, einer Auf- oder, Abspaltung oder einem Formwechsel i. S. d. UmwG 
entspricht. Für die Beurteilung des ausländischen Vorgangs sind 


 


– die beteiligten Rechtsträger (vgl. Rn. 01.26 bis 01.28), 


01.18 


01.19 


01.20 


01.21 


01.22 


01.23 


01.24 
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– die Rechtsnatur bzw. Rechtsfolgen des Umwandlungsvorgangs (Strukturmerkmale), vgl. Rn. 01.29 bis 01.39 und 


– sonstige Vergleichskriterien (vgl. Rn. 01.40 bis 01.41) 


zu prüfen. Die Vergleichbarkeit muss hinsichtlich jedes dieser drei Kriterien gegeben sein, damit der ausländische Vorgang als vergleich-
bar eingestuft werden kann. 


Der Vergleichbarkeitsprüfung unterliegt grundsätzlich der jeweilige ausländische Umwandlungsvorgang in seiner konkreten rechtlichen 
Ausgestaltung und nicht das ausländische Umwandlungsrecht als solches. Maßgebend ist, dass der nach ausländischem Umwandlungs-
recht abgewickelte konkrete Vorgang ungeachtet des Sitzerfordernisses in § 1 Absatz 1 UmwG auch nach den Regelungen des UmwG 
wirksam abgewickelt werden könnte. 


Beispiel: 


Zwei Gesellschaften ausländischer Rechtsform sollen verschmolzen werden. Das ausländische Umwandlungsrecht sieht keine mit § 54 
Absatz 4 UmwG vergleichbare Beschränkung barer Zuzahlungen vor. Im Verschmelzungsvertrag wird eine bare Zuzahlung i. H. v. 50 % 
des Gesamtnennbetrags der gewährten Anteile vereinbart. 


Lösung: 


Aufgrund der vertraglich vereinbarten baren Zuzahlung von nicht nur geringfügig mehr als 10 % des Gesamtnennbetrags der gewährten 
Anteile ist kein mit einer inländischen Umwandlung vergleichbarer Vorgang gegeben, da der Umwandlungsvorgang ungeachtet des 
Sitzerfordernisses in § 1 Absatz 1 UmwG nach den Vorschriften des UmwG nicht hätte abgewickelt werden können (vgl. Rn. 01.40). 


Wäre in dem Verschmelzungsvertrag eine bare Zuzahlung i. H. v. max. 10 % des Gesamtnennbetrags der gewährten Anteile vereinbart 
worden, stünde einer Vergleichbarkeit des ausländischen Umwandlungsvorgangs die fehlende gesetzliche Beschränkung barer Zuzah-
lungen im ausländischen Umwandlungsrecht nicht entgegen. 


 


cc) Umwandlungsfähigkeit der beteiligten Rechtsträger 


Die Prüfung der Umwandlungsfähigkeit der beteiligten Rechtsträger hat bezogen auf die zu beurteilende Umwandlungsart und bezogen 
auf das jeweilige Gesellschaftsstatut der an dieser Umwandlung beteiligten Rechtsträger zu erfolgen. 


Die Voraussetzungen der Umwandlungsfähigkeit müssen – infolge des auch für ausländische Umwandlungen geltenden Grundsatzes 
der Maßgeblichkeit des Gesellschaftsrechts (vgl. RandnrRn. 01.23) – für sämtliche betroffenen Gesellschaftsstatuten der beteiligten 
Rechtsträger geprüft und mit der Umwandlungsfähigkeit nach dem UmwG verglichen werden; dabei ist der ausländische Umwandlungs-
vorgang nach dem jeweiligen Gesellschaftsstatut als Ganzes und nicht nur hinsichtlich eines bestimmten Teilbereichs (z. B. hinsichtlich 
des übertragenden oder übernehmenden Rechtsträgers) zu prüfenist nur dann mit einem inländischen vergleichbar, wenn die Vergleich-
barkeit hinsichtlich aller dieser Aspekte für alle beteiligten Rechtsträger zu bejahen ist. 


Der ausländische Rechtsträger muss i. R. eines grundsätzlich individuellen zweistufigen Rechtstypenvergleichs einem vergleichbaren 
umwandlungsfähigen Rechtsträger inländischen Rechts entsprechen. Allein die steuerliche Einordnung des jeweiligen Rechtsträgers als 
Körperschaft oder Personengesellschaft ist für die Beurteilung der Umwandlungsfähigkeit nicht ausreichend. Der Rechtstypenvergleich 
hat grundsätzlich anhand des gesetzlichen Leitbilds der ausländischen Gesellschaft zu erfolgen. Zur Durchführung eines zweistufigen 
Rechtstypenvergleichs können die Grundsätze des BMF-Schreibens zur steuerlichen Einordnung der nach dem Recht der Bundesstaaten 
der USA gegründeten Limited Liability Company (LLC) vom 19.3.2004, BStBl I S. 411, herangezogen werden (vgl. BMF-Schreiben vom 
26.9.2014, BStBl I S. 1258, Tz. 1.2). Zum Ergebnis des Rechtstypenvergleichs ausgewählter ausländischer Rechtsformen bei nicht we-
sentlicher Abweichung vom jeweiligen gesetzlichen Leitbild vgl. Tabellen 1 und 2 des BMF-Schreibens vom 24.12.1999, BStBl I S. 1076. 
Ist es aufgrund umfassender Dispositionsmöglichkeiten im ausländischen ZivilRrecht nicht möglich, den jeweils beteiligten Rechtsträger 
anhand des gesetzlich vorgegebenen Leitbilds abzuleiten, hat der Rechtstypenvergleich anhand der rechtlichen Gegebenheiten des Ein-
zelfalls zu erfolgen. Zu maßgebenden Kriterien für den Rechtstypenvergleich vgl. BMF-Schreiben vom 19.3.2004, BStBl I S. 411. 


Aufgelöste Rechtsträger können sich an ausländischen Umwandlungsvorgängen entsprechend den in § 3 Absatz 3, § 124 Absatz 2 
UmwG genannten Voraussetzungen beteiligen. 


 


dd) Strukturmerkmale des Umwandlungsvorgangs 


Neben der Umwandlungsfähigkeit der beteiligten Rechtsträger müssen die Strukturmerkmale einer Verschmelzung, einer Auf- oder Ab-
spaltung oder eines Formwechsels vorliegen. 


 


(1) Verschmelzung 


Strukturmerkmale einer Verschmelzung i. S. d. § 2 UmwG sind: 


– die Übertragung des gesamten Aktiv- und Passivvermögens eines übertragenden Rechtsträgers oder mehrerer übertragender 
Rechtsträger auf einen übernehmenden Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.31 f.), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen am übernehmenden Rechtsträger an die Anteilsinhaber des übertragenden Rechtsträgers (siehe 
auch Rn. 01.32), 


–  unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers oder der übertragenden Rechtsträger. 


Rechtsgeschäft i. S. d. RandnrRn. 01.30 ist der Abschluss eines Verschmelzungsvertrags bzw. die Erstellung eines Verschmelzungs-
plans. Der notwendige Inhalt des Verschmelzungsvertrags bzw. des Verschmelzungsplans muss bei ausländischen Vorgängen mindes-
tens den Vorgaben der Richtlinie (EU) 2017/1132 vom 30.6.201778/855/EWG, ABl. L EG Nr. L 169295 S. 436, entsprechen. 


Dies gilt auch für die Rechtswirkungen der Verschmelzung. Diese ergeben sich aus Artikel 1059 der Richtlinie (EU) 2017/1132 vom 
30.6.201778/855/EWG, ABl. EG Nr. L 169295 S. 436. Dies gilt für Verschmelzungen mit Drittstaatenbezug entsprechend. Der Übergang 
des gesamten Vermögens, die Auflösung ohne Abwicklung des übertragenden Rechtsträgers sowie die Beteiligung der Anteilsinhaber 
des übertragenden Rechtsträgers an dem übernehmenden Rechtsträger müssen nach den ausländischen umwandlungsrechtlichen Best-
immungen kraft Gesetzes und nicht durch Einzelübertragungen erfolgen.  


Bei der Prüfung des Erfordernisses zur Gewährung von Anteilen sind Kapitalerhöhungsverbote und -wahlrechte entsprechend den im 
UmwG (z. B. § 54 UmwG) enthaltenen vergleichbaren Regelungen zu berücksichtigen, vgl. RandnrRn. 01.09. 


Beispiel: 


Eine ausländische Mutter-Kapitalgesellschaft ist alleinige Anteilseignerin zweier ausländischer Tochter-Kapitalgesellschaften. Die eine 
Tochter-Kapitalgesellschaft wird zur Aufnahme auf die andere Tochter-Kapitalgesellschaft verschmolzen. Auf eine Kapitalerhöhung wird 
auf Grundlage einer mit § 54 Absatz 1 Satz 3 UmwG vergleichbaren ausländischen Regelung verzichtet. 


Lösung: 
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Bei der Prüfung der Strukturmerkmale des ausländischen Umwandlungsvorgangs ist die Möglichkeit zum Verzicht auf eine Kapitalerhö-
hung analog § 54 Absatz 1 Satz 3 UmwG zu berücksichtigen. 


 
(2) Aufspaltung 


Strukturmerkmale einer Aufspaltung i. S. d. § 123 Absatz 1 UmwG sind: 


– die Übertragung des gesamten Aktiv- und Passivvermögens eines Rechtsträgers auf mindestens zwei übernehmende Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.34 f.), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen an den übernehmenden Rechtsträgern an die Anteilsinhaber des übertragenden Rechtsträgers (siehe 
auch Rn. 01.35), 


– unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers. 
 


Rechtsgeschäft i. S. d. RandnrRn. 01.33 ist der Abschluss eines Spaltungs- und Übernahmevertrags bzw. die Erstellung eines Spaltungs-
plans. Der notwendige Inhalt des Spaltungs- und Übernahmevertrags bzw. des Spaltungsplans muss bei ausländischen Umwandlungs-
vorgängen den Vorgaben der Richtlinie (EU) 2017/1132 vom 30.6.201782/891/EWG, ABl. EG Nr. L 169378 S. 467, entsprechen. Dies 
gilt für Spaltungen mit Drittstaatenbezug entsprechend. 


Dies gilt auch für die Rechtswirkungen der Aufspaltung. Diese ergeben sich aus Artikel 1517 der Richtlinie (EU) 2017/1132 vom 
30.6.201782/891/EWG, ABl. EG Nr. L 169378 S. 467 (bei der Aufspaltung zur Neugründung i. V. m. Artikel 156 der Richtlinie). Der Über-
gang des gesamten Vermögens, die Auflösung ohne Abwicklung des übertragenden Rechtsträgers sowie die Beteiligung der Anteilsin-
haber des übertragenden Rechtsträgers an den übernehmenden Rechtsträgern müssen nach den ausländischen umwandlungsrechtli-
chen Bestimmungen kraft Gesetzes und nicht durch Einzelübertragungen erfolgen. 


Bei der Prüfung des Erfordernisses zur Gewährung von Anteilen sind Kapitalerhöhungsverbote und -wahlrechte entsprechend den im 
UmwG enthaltenen vergleichbaren Regelungen zu beachten, vgl. RandnrRn. 01.32. 


 


(3) Abspaltung 


Strukturmerkmale einer Abspaltung i. S. d. § 123 Absatz 2 UmwG sind: 


– die Übertragung eines Teils oder mehrerer Teile eines Rechtsträgers auf einen oder mehrere übernehmende Rechtsträger, 


– aufgrund eines Rechtsgeschäfts (vgl. Rn. 01.37), 


– kraft Gesetzes, 


– gegen Gewährung von Anteilen am übernehmenden Rechtsträger oder an den übernehmenden Rechtsträgern an die Anteilsinhaber 
des übertragenden Rechtsträgers (siehe auch Rn. 01.38), 


–  ohne Auflösung des übertragenden Rechtsträgers. 


Gesellschaftsrechtliche Bestimmungen des sekundären Unionsrechts über die Abspaltung bestehen derzeit nicht. Der notwendige Inhalt 
des Spaltungs- und Übernahmevertrags bzw. des Spaltungsplans sowie die Rechtswirkungen der Abspaltung müssen bei ausländischen 
Umwandlungsvorgängen Artikel 159 der Richtlinie (EU) 2017/1132 vom 30.6.2017, ABl. L 169 S. 46daher den Bestimmungen des UmwG 
entsprechen. 


Die Möglichkeit des übertragenden Rechtsträgers, die aufgrund einer Vermögensübertragung erhaltenen Anteile an die Anteilseigner des 
übertragenden Rechtsträgers unentgeltlich zeitnah weiter übertragen zu können, führt nicht dazu, dass ein ausländischer Umwandlungs-
vorgang mit einer Abspaltung i. S. d. § 123 Absatz 2 UmwG vergleichbar ist; z. B. Teileinbringung nach dem französischen Recht (Apport 
partiel d’actif). Es kann sich jedoch insoweit um einen mit einer Ausgliederung i. S. d. § 123 Absatz 3 UmwG vergleichbaren ausländischen 
Vorgang handeln. Die vom BFH auf § 20 Absatz 4a Satz 7 EStG angewendete typusorientierte Auslegung, nach der in Drittstaatenfällen 
keine partielle Gesamtrechtsnachfolge („kraft Gesetzes“) erforderlich ist, gilt nicht für Abspaltungen i. S. d. § 15 UmwStG (BMF-Schreiben 
vom 19.5.2022, BStBl I S. 844). 


 


(4) Formwechsel 


In den Anwendungsbereich des Zweiten bis Fünften Teils können nur heterogene Formwechsel einer Kapitalgesellschaft in eine Perso-
nengesellschaft fallen, Bei einem homogenen Formwechsel einer Körperschaft in eine andere Körperschaft kommt es lediglich zu einem 
Wechsel des „Rechtskleids“, der für sich alleine grundsätzlich keine steuerlichen Folgen auslöst. Derartige Vorgänge sind auch nicht 
Gegenstand des UmwG und strukturell vergleichbare ausländische Vorgänge somit auch nicht vergleichbar mit dem in § 1 Absatz 1 Satz 1 
Nummer 2 UmwStG vorausgesetzten Formwechsel nach § 190 Absatz 1 UmwG. 


● Hinaus-/Hereinformwechsel 


Mit Urteil vom 25.10.2017 hat der EuGH in der Rechtssache C-106/16 (Polbud) entschieden, dass die Mitgliedstaaten Gesellschaften, 
die ihren satzungsmäßigen Sitz in einen anderen Mitgliedstaat verlegen wollen, nicht zur Liquidation verpflichten können. Die Verlegung 
des satzungsmäßigen Sitzes einer solchen Gesellschaft fällt unter die durch das Unionsrecht geschützte Niederlassungsfreiheit. Soweit 
nach einem Hinausformwechsel (aus Deutschland hinaus) eine unbeschränkte oder beschränkte inländische Körperschaftsteuerpflicht 
der Kapitalgesellschaft fortbesteht, kommt es weder zu einer Anwendung des UmwStG noch zu einer Aufdeckung stiller Reserven. Eine 
Beschränkung der Verlustverrechnungsmöglichkeiten erfolgt durch den Hinausformwechsel nicht.  


Für den Fall eines grenzüberschreitenden Hereinformwechsels (z. B. eine luxemburgische S.à.r.l wechselt in die Rechtsform einer deut-
schen GmbH) wird gem. § 1 KStG im Inland eine unbeschränkte Steuerpflicht begründet. Mangels Beschränkung des deutschen Besteu-
erungsrechts führt weder die Verlegung des Orts der Geschäftsleitung noch die Verlegung des Satzungssitzes zu einer Aufdeckung der 
stillen Reserven. Zudem bleiben im Rahmen einer beschränkten Steuerpflicht entstandene Verluste bei Eintritt in die unbeschränkte 
Steuerpflicht erhalten. 


● Abgrenzung Formwechsel / Verschmelzung 


Es bestehen derzeit keine sekundärrechtlichen Bestimmungen des Unionsrechts zum Formwechsel. Für die Abgrenzung zwischen einer 
Verschmelzung und einem Formwechsel ist auf das ausländische Umwandlungsrecht abzustellen (BFH vom 22.2.1989, I R 11/85, BStBl II 
S. 794). Nach §§ 190 ff. UmwG ist der Formwechsel auf die Änderung der rechtlichen Organisation des Rechtsträgers beschränkt. Sieht 
das ausländische Recht keine rechtliche Kontinuität, sondern eine Auflösung ohne Abwicklung vor, ist daher dieser Vorgang nicht mehr 
mit einem Formwechsel vergleichbar. Es kann insoweit jedoch ein mit einer Verschmelzung i. S. d. § 2 UmwG vergleichbarer ausländi-
scher Vorgang gegeben sein. Der Umstand, dass eine Verschmelzung zur Neugründung mindestens zwei übertragende Rechtsträger 
erfordert, stellt insoweit kein Strukturmerkmal (vgl. RandnrRn. 01.30) dar. 
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Beispiel: 


Eine österreichische GesmbH mit inländischen Anteilseignern wird im Wege einer errichtenden Umwandlung in eine österreichische KG 
umgewandelt. 


 


Lösung: 


Eine errichtende Umwandlung ist die ohne Abwicklung erfolgende Übertragung des Vermögens der GesmbH auf die gleichzeitig neu 
entstehende KG. Die GesmbH erlischt infolge der Umwandlung. Auch wenn es für eine Verschmelzung zur Neugründung i. S. d. § 2 
Nummer 2 UmwG an dem Erfordernis mindestens zweier übertragender Rechtsträger fehlt, ist dennoch ein mit einer Verschmelzung 
i. S. d. § 1 Absatz 1 Satz 1 Nummer 1 UmwStG vergleichbarer ausländischer Vorgang gegeben, da die Strukturmerkmale einer Ver-
schmelzung erfüllt sind. Infolge der Auflösung und der Vermögensübertragung liegt kein mit einem Formwechsel i. S. d. § 1 Absatz 1 
Satz 1 Nummer 2 UmwStG vergleichbarer ausländischer Vorgang vor. 


 


ee) Sonstige Vergleichskriterien 


Ein wesentliches sonstiges Vergleichskriterium ist insbesondere die Höhe der vertraglich vereinbarten Zuzahlungen. Diese müssen grund-
sätzlich mit den Vorgaben des UmwG (z. B. § 54 Absatz 4 UmwG) vergleichbar sein. Werden z. B. Zuzahlungen vereinbart, die diesen 
Rahmen des § 54 Absatz 4 UmwG deutlich nicht nur geringfügig überschreiten, ist dieses als Indiz für eine fehlt es an derende Vergleich-
barkeit zu werten (vgl. das Beispiel in RandnrRn. 01.25 und BFH vom 14.2.2022, VIII R 44/18, BStBl 2022 II S. 636). 


Die Dauer einer gesellschaftsrechtlichen Rückbeziehungsmöglichkeit des Umwandlungsvorgangs stellt kein für die Vergleichbarkeit ent-
scheidendes Merkmal dar. 


 


c) Umwandlungen nach der SE-VO bzw. der SCE-VO 


Verschmelzungen i. S. d. Artikels 17 der Verordnung (EG) Nr. 2157/2001 (SE-VO), ABl. EG Nr. L 294 S. 1, zur Gründung einer Europäi-
schen Gesellschaft und i. S. d. Artikels 19 der Verordnung (EG) Nr. 1435/2003 (SCE-VO), ABl. EG Nr. L 207 S. 1, zur Gründung einer 
Europäischen Genossenschaft unterfallen dem sachlichen Anwendungsbereich des § 1 Absatz 1 Satz 1 Nummer 1 UmwStG. Diese Ver-
ordnungen gelten nicht nur in Bezug zu EU-Mitgliedstaaten, sondern auch in Bezug zu EWR-Staaten. 


 


2. Sechster bis Achter Teil (§ 1 Absatz 3 UmwStG) 


Der Anwendungsbereich des Sechsten bis Achten Teils gilt grundsätzlich nur für die in § 1 Absatz 3 Nummer 1 bis 5 UmwStG abschlie-
ßend aufgezählten Vorgänge; darüber hinaus enthalten wird der Anwendungsbereich des § 1 Absatz 3 UmwStG durch die in den § 20 
Absatz 1, § 21 Absatz 1 und § 24 Absatz 1 UmwStG teilweise weitere enthaltenen Voraussetzungen bezüglich der Rechtsform des über-
nehmenden Rechtsträgers, die den Anwendungsbereich der Vorschriften des Sechsten bis Achten Teils zusätzlich wie folgt begrenzent. 
Umfasst sind hiernach von den Vorschriften des Sechsten bis Achten Teils nur: 


– die Verschmelzungen i. S. d. § 2 UmwG und, die Auf- oderund die Abspaltungen i. S. d. § 123 Absatz 1 oderund 2 UmwG von einer 
eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandelsgesellschaften oderund Partnerschaftsgesellschaften auf eine 
Kapitalgesellschaft oder Genossenschaft (§ 20 UmwStG) oder auf eine Personengesellschaft (§ 24 UmwStG) oder vergleichbare 
ausländische Vorgänge; 


– die Ausgliederungen von Vermögensteilen i. S. d. § 123 Absatz 3 UmwG auf eine Kapitalgesellschaft oder Genossenschaft (§ 20 
UmwStG) oder auf eine Personengesellschaft (§ 24 UmwStG) oder vergleichbare ausländische Vorgänge; 


– der Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder Genossenschaft i. S. d. § 190 Absatz 1 UmwG (§ 25 
UmwStG) oder vergleichbare ausländische Vorgänge; 


– die Einbringungen von Betriebsvermögen durch Einzelrechtsnachfolge in eine Kapitalgesellschaft oder Genossenschaft (§ 20 Um-
wStG) oder in eine Personengesellschaft (§ 24 UmwStG); 


– die Einbringungen von Anteilen an einer Kapitalgesellschaft oder Genossenschaft in eine Kapitalgesellschaft oder Genossenschaft 
(§ 21 UmwStG, Anteilstausch). 


Die Übertragung des wirtschaftlichen Eigentums wird der Einzelrechtsnachfolge i. S. d. § 1 Absatz 3 Nummer 4 UmwStG gleichgestellt. 


 


a) Einbringung in eine Kapitalgesellschaft oder Genossenschaft gegen Gewährung von Gesellschaftsrechten (§ 20 UmwStG) 


Die Vorschriften über die Einbringung von Betriebsvermögen in eine Kapitalgesellschaft oder Genossenschaft gegen Gewährung von 
Gesellschaftsrechten gelten insbesondere bei Übertragung: 


aa) im Wege der Gesamtrechtsnachfolge 


– durch Verschmelzung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandelsgesellschaften oder Partner-
schaftsgesellschaften auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft (vgl. §§ 2 und 3 Absatz 1 Satz 1 
UmwG); 


– durch Auf- und oder Abspaltung von Vermögensteilen einer eingetragenen Gesellschaft bürgerlichen Rechts, Personenhan-
delsgesellschaft oder Partnerschaftsgesellschaft auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft (vgl. 
§ 123 Absatz 1 und 2 UmwG); 


– durch Ausgliederung von Vermögensteilen eines eingetragenen Einzelkaufmanns, einer eingetragenen Gesellschaft bürgerli-
chen Rechts, einer Personenhandelsgesellschaft, einer Partnerschaftsgesellschaft, einer Kapitalgesellschaft oder eines sons-
tigen sowohl in § 1 Absatz 1 KStG als auch in § 124 Absatz 1 zweite Alternative i. V. m. § 3 Absatz 1 UmwG genannten Rechts-
trägers auf eine bereits bestehende oder neu gegründete Kapitalgesellschaft; 


bb) im Wege des Formwechsels  


– einer eingetragenen Gesellschaft bürgerlichen Rechts, Personenhandelsgesellschaft oder Partnerschaftsgesellschaft in eine 
Kapitalgesellschaft nach § 190 UmwG. Der Formwechsel wird ertragsteuerlich wie ein Rechtsträgerwechsel behandelt (vgl. 
§ 25 UmwStG); 


cc) im Wege der Einzelrechtsnachfolge 


– durch Sacheinlage i. S. v. § 5 Absatz 4 GmbHG bzw. § 27 AktG bei der Gründung einer Kapitalgesellschaft oder 


– durch Sachkapitalerhöhung aus Gesellschaftermitteln (vgl. § 56 GmbHG, §§ 183, 194, 205 AktG) bei einer bestehenden Kapi-
talgesellschaft. 


Folge einer Einbringung eines Mitunternehmeranteils, u. a. im Wege der Einzelrechtsnachfolge kann auch eine Anwachsung (§ 738 BGB) 
sein. Bei einer Bargründung oder -kapitalerhöhung kann auch dann eine Sacheinlage vorliegen, wenn der Gesellschafter zusätzlich zu 
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der Bareinlage gleichzeitig eine Verpflichtung übernimmt, als Aufgeld einen Betrieb, Teilbetrieb oder Mitunternehmeranteil in die Kapital-
gesellschaft einzubringen (BFH vom 7.4.2010, I R 55/09, BStBl II S. 1094). 


 


Eine Einbringung i. S. d. § 20 UmwStG liegt auch bei vergleichbaren ausländischen Vorgängen vor (vgl. RandnrRn. 01.20 ff.); zum per-
sönlichen Anwendungsbereich siehe Rn. 01.53. 


 


b) Austausch von Anteilen (§ 21 UmwStG) 


Die Vorschriften über den Austausch von Anteilen an Kapitalgesellschaften oder Genossenschaften gegen Gewährung von Gesellschafts-
rechten gelten insbesondere bei Übertragung: 


 


aa) im Wege der Gesamtrechtsnachfolge 


 durch Ausgliederung von Vermögensteilen eines eingetragenen Einzelkaufmanns, einer eingetragenen Gesellschaft bürgerlichen 
Rechts, einer Personenhandelsgesellschaft, einer Partnerschaftsgesellschaft, einer Kapitalgesellschaft oder eines sonstigen sowohl in 
§ 1 Absatz 1 KStG als auch in § 124 Absatz 1 zweite Alternative i. V. m. § 3 Absatz 1 UmwG genannten Rechtsträgers auf eine bereits 
bestehende oder neu gegründete Kapitalgesellschaft; 


 


bb) im Wege der Einzelrechtsnachfolge 


– durch Sacheinlage i. S. v. § 5 Absatz 4 GmbHG bzw. § 27 AktG bei der Gründung einer Kapitalgesellschaft oder 


– durch Sachkapitalerhöhung aus Gesellschaftermitteln (vgl. § 56 GmbHG, §§ 183, 194, 205 AktG) bei einer bestehenden Kapi-
talgesellschaft. 


Die Ausführungen zur Bargründung oder -kapitalerhöhung bei Einzelrechtsnachfolge gelten entsprechend (vgl. RandnrRn. 01.44). 


 


c) Einbringung in eine Personengesellschaft (§ 24 UmwStG) 


Die Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft nach § 24 UmwStG ist insbeson-
dere möglich bei Übertragung: 


 


aa) im Wege der Einzelrechtsnachfolge 


– durch Aufnahme eines Gesellschafters in ein Einzelunternehmen gegen Geldeinlage oder Einlage anderer Wirtschaftsgüter. 
Aus Sicht des § 24 UmwStG bringt dabei der Einzelunternehmer seinen Betrieb in die neu entstehende Personengesellschaft 
ein; 


– durch Einbringung eines Einzelunternehmens in eine bereits bestehende Personengesellschaft oder durch Zusammenschluss 
von mehreren Einzelunternehmen zu einer Personengesellschaft; 


– durch Eintritt eines weiteren Gesellschafters in eine bestehende Personengesellschaft gegen Geldeinlage oder Einlage anderer 
Wirtschaftsgüter. Die bisherigen Gesellschafter der Personengesellschaft bringen in diesem Fall ihre Mitunternehmeranteile an 
der bisherigen Personengesellschaft in eine neue – durch den neu hinzutretenden Gesellschafter vergrößerte – Personenge-
sellschaft ein. Der bloße Gesellschafterwechsel bei einer bestehenden Personengesellschaft – ein Gesellschafter scheidet aus, 
ein anderer erwirbt seine Anteile und tritt an seine Stelle – fällt nicht unter § 24 UmwStG; 


– infolge Aufstockung eines bereits bestehenden Mitunternehmeranteils (Kapitalerhöhung) durch Geldeinlage oder Einlage an-
derer Wirtschaftsgüter. Die nicht an der Kapitalerhöhung teilnehmenden Gesellschafter der Personengesellschaft bringen in 
diesem Fall ihre Mitunternehmeranteile an der bisherigen Personengesellschaft in eine neue – durch die Kapitalerhöhung in 
den Beteiligungsverhältnissen veränderte – Personengesellschaft ein (BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847); 


– indem die Gesellschafter einer Personengesellschaft I ihre Gesellschaftsanteile (Mitunternehmeranteile) in die übernehmende 
Personengesellschaft II gegen Gewährung von Gesellschaftsanteilen an dieser Gesellschaft einbringen und das Gesellschafts-
vermögen der Personengesellschaft I der übernehmenden Personengesellschaft II anwächst (§ 738 BGB); 


 


bb) im Wege der Gesamtrechtsnachfolge 


– durch Verschmelzung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandels- oder Partnerschaftsgesell-
schaften nach §§ 2, 39 ff. UmwG auf eingetragene Gesellschaften bürgerlichen Rechts, Personenhandels- oder Partnerschafts-
gesellschaften; 


– durch Auf- oder Abspaltung von eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandels- oder Partnerschaftsge-
sellschaften nach § 123 Absatz 1 und 2 UmwG auf eingetragene Gesellschaften bürgerlichen Rechts, Personenhandels- oder 
Partnerschaftsgesellschaften; 


– durch Ausgliederung aus Körperschaften, eingetragenen Gesellschaften bürgerlichen Rechts, Personenhandelsgesellschaften, 
Partnerschaftsgesellschaften oder Einzelunternehmen auf eingetragene Gesellschaften bürgerlichen Rechts, Personenhan-
dels- oder Partnerschaftsgesellschaften nach § 123 Absatz 3 UmwG. 


§ 24 UmwStG ist nicht anzuwenden auf die formwechselnde Umwandlung einer eingetragenen Gesellschaft bürgerlichen Rechts, Perso-
nenhandelsgesellschaft oder Partnerschaftsgesellschaft in eine Personengesellschaft sowie auf den Eintritt einer GmbH in eine beste-
hende Personengesellschaft ohne vermögensmäßige Beteiligung. In derartigen Fällen fehlt es an einem Übertragungsvorgang, so dass 
ein Gewinn i. S. d. § 16 EStG nicht entsteht und eine Wertaufstockung nicht möglich ist (BFH vom 21.6.1994, VIII R 5/92, BStBl II S. 856 
und BFH vom 20.9.2007, IV R 70/05, BStBl 2008 II S. 265). 


Bringt der Steuerpflichtige einen Betrieb in eine Mitunternehmerschaft ein und wendet er zugleich Dritten unentgeltlich Mitunternehmer-
anteile zu, sind auf diesen Vorgang die Vorschriften der § 6 Abs.atz 3 EStG und § 24 UmwStG nebeneinander anwendbar (BFH vom 
18.09.2013, X R 42/10, BStBl 2016 II S. 639). Dies gilt entsprechend für dieIn den Fällen der unentgeltlichen Aufnahme einer natürlichen 
Person in ein Einzelunternehmen ist § 24 UmwStG für beide Mitunternehmer nicht anzuwenden (§ 6 Absatz 3 Satz 1 zweiter Halbsatz 
EStG). 


Eine Einbringung i. S. d. § 24 UmwStG liegt auch bei vergleichbaren ausländischen Vorgängen vor (vgl. RandnrRn. 01.20 ff.). 


 


II. Persönlicher Anwendungsbereich 


1. Zweiter bis Fünfter Teil (§ 1 Absatz 2 UmwStG) 


a) Umwandlungen mit steuerlichem Übertragungsstichtag vor dem 1.1.2022 


01.45 


01.46 


01.47 


01.48 
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Für die Anwendung der §§ 3 bis 19 UmwStG müssen der übertragende Rechtsträger und der übernehmende Rechtsträger nach dem 
Recht eines EU-Mitgliedstaats oder eines EWR-Staats gegründet sein und ihren Sitz (§ 11 AO) sowie ihren Ort der Geschäftsleitung (§ 10 
AO) in einem dieser Staaten haben (§ 1 Absatz 2 Satz 1 Nummer 1 UmwStG). Es ist nicht erforderlich, dass sich der Sitz (§ 11 AO) und 
der Ort der Geschäftsleitung (§ 10 AO) in ein und demselben EU-Mitgliedstaat oder EWR-Staat befinden. Beim Formwechsel i. S. d. § 1 
Absatz 1 Satz 1 Nummer 2 UmwStG müssen die vorgenannten Voraussetzungen vom umwandelnden Rechtsträger erfüllt werden. 


Der Begriff der Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) bzw. des Artikels 34 des EWR-Abkommens ist ein Begriff des 
Unionsrechts; es kommt insoweit nicht auf das nationale Recht an. Gesellschaften i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) bzw. 
des Artikels 34 des EWR-Abkommens sind regelmäßig juristische Personen des privaten Rechts (z. B. AG und GmbH) und Personen-
vereinigungen (z. B. KG und OHG), ausgenommen diejenigen Gesellschaften, die keinen Erwerbszweck verfolgen (Artikel 54 Absatz 2 
AEUV (zuvor Artikel 48 Absatz 2 EG), Artikel 34 Absatz 2 EWR-Abkommen). Einen Erwerbszweck in dem vorgenannten Sinne erfüllen 
regelmäßig die juristischen Personen des öffentlichen Rechts mit ihren Betrieben gewerblicher Art; der jeweilige Betrieb gewerblicher Art 
ist insofern als Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) bzw. des Artikels 34 des EWR-Abkommens anzusehen. 


Ist übernehmender Rechtsträger eine natürliche Person, muss sich deren Wohnsitz (§ 8 AO) oder deren gewöhnlicher Aufenthalt (§ 9 
AO) in einem EU-Mitgliedstaat oder EWR-Staat befinden und sie darf nicht aufgrund eines DBA mit einem dritten Staat als außerhalb des 
Hoheitsgebiets eines EU-Mitgliedstaats oder EWR-Staats ansässig gelten. 


Die persönlichen Anwendungsvoraussetzungen müssen spätestens am steuerlichen Übertragungsstichtag vorliegen. Wurde ein an der 
Umwandlung beteiligter Rechtsträger im steuerlichen Rückwirkungszeitraum neu gegründet, ist für diesen Rechtsträger auf den Zeitpunkt 
der zivilrechtlichen Wirksamkeit der Gründung abzustellen. Bei einer Umwandlung zur Neugründung ist der Zeitpunkt der zivilrechtlichen 
Wirksamkeit der Umwandlung maßgebend. Zum Beginn der Steuerpflicht in diesen Fällen vgl. RandnrRn. 02.11. 


 


b) Umwandlungen mit steuerlichem Übertragungsstichtag nach dem 31.12.2021 


Nach der Streichung von § 1 Absatz 2 UmwStG (durch das KöMoG) ist der Zweite bis Fünfte Teil des UmwStG auch anwendbar, wenn 
übertragender und/oder übernehmender Rechtsträger ihren Sitz (§ 11 AO) und/oder ihren Ort der Geschäftsleitung (§ 10 AO) nicht in 
einem EU-Mitgliedstaat oder EWR-Staat haben. Die Anwendbarkeit auf ausländische Umwandlungen erfordert, dass diese mit einer 
inländischen Umwandlung vergleichbar (vgl. Rn. 01.24 ff.) und nach dem jeweiligen ausländischen Gesellschaftsstatut der beteiligten 
Rechtsträger gesellschaftsrechtlich zulässig und wirksam sind. Rn. 01.52 gilt entsprechend. 


 


2. Sechster bis Achter Teil (§ 1 Absatz 4 UmwStG) 


Einbringender Rechtsträger bzw. übertragender Rechtsträger i. S. d. § 1 Absatz 4 UmwStG kann jede natürliche Person sein, die im 
Hoheitsgebiet eines EU-Mitgliedstaats oder EWR-Staats unbeschränkt steuerpflichtig und auch nach den mit Drittstaaten bestehenden 
DBA als innerhalb dieses Gebiets ansässig anzusehen ist. Darüber hinaus kann jede nach den Rechtsvorschriften eines EU-Mitgliedstaats 
oder EWR-Staats gegründete in- und ausländische Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) oder des Artikels 34 des 
EWR-Abkommens einbringender Rechtsträger, übertragender Rechtsträger oder umwandelnder Rechtsträger sein, wenn sich deren Sitz 
und Ort der Geschäftsleitung innerhalb des Hoheitsgebiets eines dieser Staaten befindetn (§ 1 Absatz 4 Satz 1 Nummer 2, Absatz 2 
Satz 1 Nummer 1 und 2 UmwStG). 


Ist einbringender oder umwandelnder Rechtsträger eine Personengesellschaft, müssen die unmittelbaren bzw. mittelbaren Mitunterneh-
mer die Voraussetzungen des § 1 Absatz 24 Satz 1 Nummer 1 und 2 Buchstabe a Doppelbuchstabe aa UmwStG erfüllen (§ 1 Absatz 4 
Satz 1 Nummer 2 Buchstabe a Doppelbuchstabe aa UmwStG). 
Ungeachtet dessen kann auch jede andere natürliche Person oder Gesellschaft einbringender Rechtsträger, übertragender Rechtsträger 
oder (bei Gesellschaften auch) umwandelnder Rechtsträger sein, wenn das deutsche Besteuerungsrecht an den erhaltenen Anteilen nicht 
ausgeschlossen oder beschränkt ist (§ 1 Absatz 4 Satz 1 Nummer 2 Buchstabe b UmwStG). 


 
Beispiel: 


X hatDer ausschließlich in einem Drittstaat seinen Wohnsitz (§ 8 AO) und gewöhnlichen Aufenthalt (§ 9 AO)ansässige X und betreibt 
dort ein gewerbliches Unternehmenunterhält mit einer inländischen Betriebsstätte i. S. d. § 12 AO. Er und bringt einen in dieser Be-
triebsstätte befindlichen Teilbetrieb davon in die inländische D-GmbH gegen Gewährung von Anteilen ein. Die erhaltenen Anteile an der 
D-GmbH werdensind Betriebsvermögen desr Unternehmens des X und sind der verbleibenden inländischen Betriebsstätte und dieser 
auch funktional zuzuordnen (vgl. insbesondere § 7 BsGaV). Die Anwendung eines ggf. mit dem Wohnsitzstaat des X bestehenden DBA 
führt zu einem entsprechenden Ergebnis; vgl. Artikel 1, 3 Absatz 1 Buchstabe a und Buchstabe b, 4 Absatz 1, 5, 7, 10 Absatz 4, 13 
Absatz 2 und 23 OECD-Musterabkommen 2017 (OECD-MA). Die Anteile werden Betriebsvermögen der Betriebsstätte, der sie abkom-
mensrechtlich zuzuordnen sind (vgl. insbesondere BMF-Schreiben vom 22.12.2016, BStBl 2017 I S. 182). 


Lösung: 


Der Einbringende X ist hat zwar nicht weder Wohnsitz noch gewöhnlichen Aufenthalt im EU-/EWR-Raum ansässig und erfüllt damit 
nicht die Voraussetzungen des § 1 Absatz 4 Satz 1 Nummer 2 Buchstabe a Doppelbuchstabe aabb UmwStG. Da die erhaltenen Anteile 
aber einem inländischen Betriebsvermögen zugeordnet werden, sind sie im Inland steuerverstrickt (§ 1 Absatz 4 i. V. m. § 15 und § 49 
Absatz 1 Nummer 2 Buchstabe a EStG und vgl. insbesondere Artikel 13 Absatz 2 OECD-MA). Damit ist der Anwendungsbereich des 
§ 20 UmwStG eröffnet (§ 1 Absatz 4 Satz 1 Nummer 2 Buchstabe b UmwStG). 


 


Bei der Einbringung eines Betriebs gewerblicher Art ist die juristische Person des öffentlichen Rechts Einbringender. 


 


Übernehmender Rechtsträger i. S. v. §§ 20, 21 UmwStG kann jede Kapitalgesellschaft oder Genossenschaft i. S. d. § 1 Absatz 1 Num-
mer 1 und 2 KStG sein. Dies gilt unabhängig davon, ob der übernehmende Rechtsträger unbeschränkt körperschaftsteuerpflichtig i. S. v. 
§ 1 KStG ist. Voraussetzung für die Anwendbarkeit der §§ 20, 21 UmwStG ist jedoch nach § 1 Absatz 4 Satz 1 Nummer 1 und Absatz 2 
Satz 1 Nummer 1 UmwStG, dass es sich um eine nach den Rechtsvorschriften eines EU-Mitgliedstaats oder eines EWR-Staats gegrün-
dete Gesellschaft i. S. d. Artikels 54 AEUV (zuvor Artikel 48 EG) oder des Artikels 34 des EWR-Abkommens handelt, deren Sitz und Ort 
der Geschäftsleitung sich innerhalb des Hoheitsgebiets eines dieser Staaten befinden. Dies gilt nicht in den Fällen des § 24 UmwStG (§ 1 
Absatz 4 Satz 2 UmwStG). 


Die persönlichen Anwendungsvoraussetzungen müssen spätestens am steuerlichen Übertragungsstichtag vorliegen. RandnrRn. 01.52a 
gilt entsprechend. Zum Wegfall der persönlichen Anwendungsvoraussetzungen i. S. v. § 1 Absatz 4 UmwStG vgl. RandnrRn. 22.27. 


 


III. Begriffsbestimmungen 


1. Richtlinien und Verordnungen (§ 1 Absatz 5 Nummer 1 bis 3 UmwStG) 


01.49 


01.50 


01.51 


01.52 


01.52a 


01.53 


01.54 


01.55 


01.56 
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Für die in § 1 Absatz 5 Nummer 1 bis 3 UmwStG genannten Vorschriften des sekundären Unionsrechts sind die jeweils zum Zeitpunkt 
des steuerlichen Übertragungsstichtags geltenden Fassungen maßgebend. 


 


2. Buchwert (§ 1 Absatz 5 Nummer 4 UmwStG) 


Der Buchwert ermittelt sich nach den am steuerlichen Übertragungsstichtag anwendbaren steuerrechtlichen Regelungen. Unmaßgeblich 
ist, ob der übernehmende oder übertragende Rechtsträger zu diesem Zeitpunkt eine Bilanz zu erstellen haben. Steuerliche Wahlrechte 
werden regelmäßig durch die umwandlungssteuergesetzlich vorgegebene Bewertungsobergrenze (gemeiner Wert) eingeschränkt. Der 
gemeine Wert kann unter dem Buchwert liegen. 


 


B. Steuerliche Rückwirkung (§ 2 UmwStG) 


I. Steuerlicher Übertragungsstichtag 


Der steuerliche Übertragungsstichtag i. S. d. § 2 Absatz 1 UmwStG und der handelsrechtliche Umwandlungsstichtag sind nicht identisch. 


 


1. Inländische Umwandlungen 


a) Verschmelzung, Auf-, Abspaltung und Vermögensübertragung 


Der handelsrechtliche Umwandlungsstichtag ist der Zeitpunkt, von dem an die Handlungen des übertragenden Rechtsträgers als für 
Rechnung des übernehmenden Rechtsträgers vorgenommen gelten (vgl. z. B. bei Verschmelzung § 5 Absatz 1 Nummer 6 UmwG oder 
bei Auf- und Abspaltung § 126 Absatz 1 Nummer 6 UmwG). Der übertragende Rechtsträger hat auf den Schluss des Tages, der dem 
Umwandlungsstichtag vorangeht, eine handelsrechtliche Schlussbilanz aufzustellen (§ 17 Absatz 2 UmwG). Steuerlicher Übertragungs-
stichtag ist der Tag, auf den der übertragende Rechtsträger die handelsrechtliche Schlussbilanz aufzustellen hat. 


 


Beispiel: 


Stichtag der handelsrechtlichen Schlussbilanz 31.12.01 


handelsrechtlicher Umwandlungsstichtag 1.1.02 


steuerlicher Übertragungsstichtag 31.12.01 


 


Nach § 17 Absatz 2 UmwG darf das Registergericht die Verschmelzung nur eintragen, wenn die Bilanz auf einen höchstens acht Monate 
vor der Anmeldung liegenden Stichtag aufgestellt worden ist (für die Jahre 2020 und 2021: zwölf Monate1). Die Vorschrift gilt für die Auf- 
und Abspaltung (§ 125 UmwG) sowie die Vermögensübertragung (§§ 176, 177 UmwG) entsprechend. 


Steuerlich sind das Einkommen und das Vermögen der übertragenden Körperschaft sowie des übernehmenden Rechtsträgers so zu 
ermitteln, als ob das Vermögen der übertragenden Körperschaft mit Ablauf des steuerlichen Übertragungsstichtags ganz oder teilweise 
auf den übernehmenden Rechtsträger übergegangen wäre (§ 2 Absatz 1 UmwStG). Weitergehende Wirkungen entfaltet die steuerliche 
Rückwirkungsfiktion nicht. Sie gilt insbesondere nicht für den Anteilseigner der übertragenden Körperschaft, sofern dieser nicht gleichzei-
tig übernehmender Rechtsträger ist (BFH vom 7.4.2010, I R 96/08, BStBl 2011 II S. 467). Sie gilt auch nicht für die Rechtsbeziehungen 
gegenüber Rechtsträgern, an denen die übertragende Körperschaft beteiligt ist, oder gegenüber sonstigen Dritten (z. B. BFH vom 
8.9.2020, X R 36/18, BStBl 2021 II S. 359 und vom 17.1.2018, I R 27/16, BStBl 2018 II S. 449). . 


Anders als für den Rückbezug nach § 20 Absatz 6 UmwStG besteht für die Anwendung des § 2 UmwStG kein Wahlrecht (BFH vom 
22.9.1999, II R 33/97, BStBl 2000 II S. 2). 


Ist übernehmender Rechtsträger eine Personengesellschaft, gilt die steuerliche Rückwirkungsfiktion auch für das Einkommen und das 
Vermögen der Gesellschafter (§ 2 Absatz 2 UmwStG). 


Der Übertragungsgewinn oder -verlust entsteht stets mit Ablauf des steuerlichen Übertragungsstichtags. Dies gilt nach § 2 Absatz 1 
i. V. m. § 4 Absatz 1, § 5 Absatz 1 bis 3 UmwStG auch für das Übernahmeergebnis i. S. d. § 4 Absatz 4 bis 6 UmwStG sowie nach § 2 
Absatz 2 UmwStG für die Einnahmen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG. Die Besteuerung des Übertragungs-
gewinns oder -verlusts, des Übernahmeergebnisses i. S. d. § 4 Absatz 4 bis 6 UmwStG sowie der Einnahmen i. S. d. § 20 Absatz 1 Num-
mer 1 EStG erfolgt in dem Veranlagungszeitraum, in dem das Wirtschaftsjahr endet, in das der steuerliche Übertragungsstichtag fällt. 


 
Beispiel: 


Die X-GmbH und die Y-GmbH werden handelsrechtlich zum 1.10.01 auf die bereits bestehende XY-OHG verschmolzen. Alle Gesell-
schaften haben ein vom Kalenderjahr abweichendes Wirtschaftsjahr (1.7. bis -30.6.). Anteilseigner der beiden Gesellschaften sind die 
jeweils i. S. d. § 17 EStG wesentlich beteiligten Gesellschafter-Geschäftsführer X und Y, die auch Mitunternehmer der XY-OHG sind. 
Während des gesamten Zeitraums erhalten X und Y Geschäftsführervergütungen von der X-GmbH bzw. Y-GmbH. 


Lösung: 


X-GmbH und Y-GmbH: 


Die X-GmbH und die Y-GmbH haben zum 30.9.01 jeweils eine steuerliche Schlussbilanz zu erstellen. Da der steuerliche Übertragungs-
stichtag nicht auf das Ende des Wirtschaftsjahrs fällt, entsteht jeweils ein zum 30.9.01 endendes Rumpfwirtschaftsjahr (vgl. Rand-
nrRn. 03.01). Das Vermögen gilt nach § 2 Absatz 1 UmwStG steuerlich als mit Ablauf des 30.9.01 übergegangen. 


Der Übertragungsgewinn/-verlust ist nach § 2 Absatz 1 UmwStG i. V. m. § 4a Absatz 2 Nummer 2 EStG dem Veranlagungszeitraum 01 
zuzurechnen. 


XY-OHG: 


Die Ermittlung des Übernahmeergebnisses erfolgt nach § 5 Absatz 2 i. V. m. § 4 UmwStG auf der Ebene des übernehmenden Rechts-
trägers und führt damit zu Einkünften i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 EStG. Infolge der Einlagefiktion werden Einnahmen i. S. d. 
§ 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG i. R. d. gesonderten und einheitlichen Feststellung der XY-OHG erfasst. 


Da der steuerliche Übertragungsstichtag im Wirtschaftsjahr 1.7.01 bis 30.6.02 des übernehmenden Rechtsträgers liegt, sind das Über-
nahmeergebnis i. S. d. § 4 UmwStG sowie die Einnahmen i. S. d. § 7 UmwStG nach § 2 Absatz 1 UmwStG i. V. m. § 4a Absatz 2 Num-
mer 2 EStG dem Veranlagungszeitraum 02 zuzurechnen. 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der Auswirkungen 


der COVID-19-Pandemie vom 27.03.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, Genossenschafts-, 
Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 2258) 


01.57 


02.01 


02.02 


02.03 


02.04 
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Nach § 2 Absatz 1 UmwStG erhöhen die für den Zeitraum nach dem 30.9.01 geleisteten Geschäftsführervergütungen den Gewinn der 
XY-OHG nach § 15 Absatz 1 Satz 1 Nummer 2 EStG des Veranlagungszeitraums 02. 


X und Y: 


Infolge des § 2 Absatz 2 UmwStG gilt die Rückwirkungsfiktion auch für die bisher im Veranlagungszeitraum 01 von X und Y nach § 19 
EStG für den Zeitraum 1.10.01 bis 31.12.01 erfassten Geschäftsführervergütungen. Diese sind als Einkünfte nach § 15 Absatz 1 Satz 1 
Nummer 2 EStG im Veranlagungszeitraum 02 zu erfassen. Die infolge der Einlagefiktion i. R. d. gesonderten und einheitlichen Feststel-
lung der XY-OHG erfassten Einnahmen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG werden ebenfalls im Veranlagungs-
zeitraum 02 erfasst. 


 


b) Formwechsel 


Mangels eines handelsrechtlichen Übertragungsvorgangs enthält § 9 UmwStG für den Formwechsel eine eigenständige steuerliche Rück-
wirkungsregelung. 


Nach § 9 Satz 3 UmwStG können die steuerliche Schlussbilanz sowie die steuerliche Eröffnungsbilanz für einen Stichtag aufgestellt 
werden, der höchstens acht Monate (für die Jahre 2020 und 2021: zwölf Monate1) vor der Anmeldung des Formwechsels zur Eintragung 
in das zuständige Register liegt. Das Einkommen und das Vermögen der Kapital- bzw. der Personengesellschaft sowie der Gesellschafter 
der Personengesellschaft sind so zu ermitteln, als ob das Vermögen der Kapitalgesellschaft mit Ablauf dieses Stichtags auf die Perso-
nengesellschaft übergegangen wäre. RandnrRn. 02.03 und 02.04 gelten entsprechend. 


 


2. Vergleichbare ausländische Vorgänge 


Bei ausländischen Umwandlungsvorgängen (vgl. RandnrRn. 01.20 ff.) gelten RandnrRn. 02.01 – 02.06 entsprechend. Der handelsrecht-
liche Umwandlungsstichtag kann z. B. bei einer Verschmelzung regelmäßig dem Verschmelzungsvertrag oder -plan (vgl. Rand-
nrRn. 01.31) entnommen werden. 


Für den Formwechsel einer ausländischen Kapitalgesellschaft in eine ausländische Personengesellschaft gilt ebenfalls die steuerliche 
Rückwirkungsregelung des § 9 UmwStG. Der maßgebende Rückbeziehungszeitraum ergibt sich aus § 9 Satz 3 UmwStG (vgl. Rand-
nrRn. 09.02). 


 


II. Steuerliche Rückwirkung 


1. Rückwirkungsfiktion 


a) Grundsatz 


§ 2 UmwStG enthält eine Ausnahme von dem allgemeinen Grundsatz, dass Rechtsvorgänge mit steuerlicher Wirkung nicht zurückbezo-
gen werden können. 


Der übertragende Rechtsträger besteht zivilrechtlich in der Zeit zwischen dem steuerlichen Übertragungsstichtag und der Eintragung der 
Umwandlung in das Handelsregister oder das jeweils im Ausland zuständige öffentliche Register (Rückwirkungszeitraum, vgl. BFH vom 
12. April 2023, I R 48/20, BStBl 2023 II, S. XXX, Rn. 22) fort. Steuerlich werden dem übertragenden Rechtsträger jedoch – soweit die 
Rückwirkungsfiktion vorbehaltlich des § 2 Absatz 3 UmwStG greift – kein Einkommen und kein Vermögen mehr zugerechnet. Zur Be-
handlung von Gewinnausschüttungen im Rückwirkungszeitraum an Anteilseigner, für die die Rückwirkungsfiktion nicht gilt, vgl. z. B. 
RandnrRn. 02.34. 


Die steuerlichen Rückwirkungsfiktionen in § 2 Absatz 1 und § 9 Satz 3 UmwStG setzen nicht voraus, dass der übernehmende Rechtsträ-
ger zum steuerlichen Übertragungsstichtag bereits zivilrechtlich besteht. So ist z. B. eine rückwirkende Verschmelzung durch Aufnahme 
(§§ 4 ff., 39 ff. UmwG) möglich, auch wenn die aufnehmende übernehmende Gesellschaft am steuerlichen Übertragungsstichtag zivil-
rechtlich noch nicht besteht. Die Steuerpflicht eines neu gegründeten übernehmenden Rechtsträgers beginnt unabhängig von der zivil-
rechtlichen Entstehung mit Ablauf des steuerlichen Übertragungsstichtags. 


Bei Übertragung des Vermögens auf eine Personengesellschaft gelten die Rückwirkungsfiktionen in § 2 Absatz 1 und § 9 Satz 3 UmwStG 
auch für deren Gesellschafter (§ 2 Absatz 2 UmwStG). 


Beispiel: 


An der XY-GmbH sind die im Ausland ansässigen Gesellschafter-Geschäftsführer A und B zu je 50 % beteiligt. Die XY-GmbH wird in 
die XY-OHG formwechselnd umgewandelt. Die XY-GmbH erstellt zum 31.12.01 eine Schlussbilanz und die XY-OHG eine Eröffnungs-
bilanz. 


Lösung: 


Der XY-GmbH werden mit Ablauf des 31.12.01 kein Einkommen und kein Vermögen mehr zugerechnet. Zum selben Zeitpunkt werden 
nach § 2 Absatz 1 UmwStG die Gewerbesteuerpflicht der XY-OHG sowie nach § 2 Absatz 2 UmwStG die beschränkte Einkommensteu-
erpflicht von A und B als Mitunternehmer der XY-OHG begründet. 


Ist der Gesellschafter wiederum eine Personengesellschaft, ist insoweit auf die dahinter stehendendahinterstehenden Gesellschafter ab-
zustellen. 


Ab dem handelsrechtlichen Umwandlungsstichtag (vgl. RandnrRn. 02.02) gelten die Handlungen des übertragenden Rechtsträgers als 
für Rechnung des übernehmenden Rechtsträgers vorgenommen. Die Geschäftsvorfälle im Rückwirkungszeitraum und das Einkommen 
werden steuerlich dem übernehmenden Rechtsträger zugerechnet. Die Rückwirkungsfiktion betrifft lediglich die Zuordnung des Einkom-
mens und des Vermögens des übertragenden Rechtsträgers. 


In den Fällen der Verschmelzung werden Liefer- und Leistungsbeziehungen zwischen dem übertragenden und dem übernehmenden 
Rechtsträger im Rückwirkungszeitraum für ertragsteuerliche Zwecke nicht berücksichtigt. Soweit nicht ausdrücklich in § 2 Absatz 2 Um-
wStG etwas anderes bestimmt ist, bleibt die steuerrechtliche Behandlung Dritter, z. B. der Anteilseigner, mit ihren von der übertragenden 
Körperschaft bezogenen Einkünften von der Rückwirkungsfiktion unberührt (vgl. RandnrRn. 02.03). 


In den Fällen der Auf-, Abspaltung und Ausgliederung hat die Zuordnung von Aufwendungen und Erträgen im Rückwirkungszeitraum 
zwischen dem übertragenden Rechtsträger und dem übernehmenden Rechtsträger oder den übernehmenden Rechtsträgern nach wirt-
schaftlichen Zusammenhängen zu erfolgen. Die Rückwirkungsfiktion führt hierbei jedoch nicht dazu, dass im Verhältnis zwischen dem 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der Auswirkungen 


der COVID-19-Pandemie vom 27.03.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, Genossenschafts-, 
Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 2258) 
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übertragenden und dem übernehmenden Rechtsträger oder zwischen den übernehmenden Rechtsträgern Liefer- und Leistungsbezie-
hungen fingiert werden. 


Für das Vorliegen eines Teilbetriebs kommt es auch auf die Verhältnisse zum steuerlichen Übertragungsstichtag an. Zu den Teilbetriebs-
voraussetzungen im Einzelnen vgl. RandnrRn. 15.02 ff. 


Das Vorliegen eines Besteuerungsrechts kann nicht rückwirkend fingiert werden. Für die Prüfung des Ausschlusses oder der Beschrän-
kung des deutschen Besteuerungsrechts ist auf die tatsächlichen Verhältnisse zum Zeitpunkt des steuerlichen Übertragungsstichtags 
abzustellen. 


Der Eintritt der Wirksamkeit einer Umwandlung, deren steuerliche Wirkungen nach § 2 UmwStG zurückbezogen werden, stellt ein rück-
wirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar. Steuer- und Feststellungsbescheide der übertragenden Körperschaft 
sowie Feststellungsbescheide von Mitunternehmerschaften, an denen die übertragende Körperschaft unmittelbar oder mittelbar beteiligt 
ist, sind ggf. dementsprechend zu ändern. 


 


b) Keine Rückwirkungsfiktion für ausscheidende und abgefundene Anteilseigner 


Die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG betrifft grundsätzlich nur den übertragenden sowie den übernehmenden Rechtsträger 
und z. B. nicht den Anteilseigner der übertragenden Körperschaft, sofern er nicht auch der übernehmende Rechtsträger ist (vgl. Rand-
nrRn. 02.03). Bei einer Personengesellschaft als übernehmender Rechtsträger gilt darüber hinaus nach § 2 Absatz 2 UmwStG die Rück-
wirkungsfiktion auch für die Gesellschafter der übernehmenden Personengesellschaft. Maßgebend ist dabei der Umfang der Beteiligung 
des Anteilseigners zum Zeitpunkt der Wirksamkeit der Umwandlung (vgl. im Folgenden RandnrRn. 02.21). Diese Grundsätze gelten für 
die Rückwirkungsfiktion nach § 9 Satz 3 UmwStG entsprechend (vgl. RandnrRn. 02.06). 


Von der Rückwirkung nach § 2 Absatz 2 UmwStG sind die Anteilseigner der übertragenden Körperschaft ausgenommen, sofern sie oder 
im Erbfall deren Gesamtrechtsnachfolger nicht Gesellschafter der übernehmenden Personengesellschaft werden. 


Beispiel: 


Die XY-GmbH soll zum 1.1.012 auf die XY-KG verschmolzen werden. Anteilseigner und Mitunternehmer sind A und B zu je 50 %. Der 
Umwandlungsbeschluss erfolgte im April 012. Die Anmeldung der Umwandlung zum Handelsregister erfolgte im Mai 012 und die Ein-
tragung im Juli 012. 


A verstirbt am 30.6.012. Alleinerbin ist seine Ehefrau. 


 


Lösung: 


Das Vermögen des Erblassers geht auf die Ehefrau im Wege der Gesamtrechtsnachfolge über. Für ertragsteuerliche Zwecke gilt inso-
weit auch für die Ehefrau die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG, da die Ehefrau mit Eintragung der Umwandlung Gesell-
schafterin des übernehmenden Rechtsträgers, der XY-KG, wird. 


Für erbschaftsteuerliche Zwecke gilt die Rückwirkungsfiktion nicht (vgl. RandnrRn. 01.01). 


Die Rückwirkungsfiktion des § 2 Absatz 2 UmwStG gilt nicht für diejenigen Anteilseigner, die in der Zeit zwischen dem steuerlichen Über-
tragungsstichtag und der Eintragung der Umwandlung in das zuständige Register (Rückwirkungszeitraum) ganz oder teilweise aus der 
übertragenden Körperschaft (z. B. durch entgeltliche oder unentgeltliche Übertragung) ausscheiden. Soweit sie ausscheiden, sind sie bis 
zu ihrem Ausscheiden für steuerliche Zwecke als Anteilseigner der übertragenden Körperschaft zu behandeln. 


Die vorstehenden Ausführungen gelten auch für Anteilseigner, die aus dem umgewandelten Rechtsträger gegen Barabfindung ausschei-
den. Bei Verschmelzung, Auf-, Abspaltung oder Formwechsel eines Rechtsträgers hat der übernehmende Rechtsträger bzw. umgewan-
delte Rechtsträger jedem Anteilseigner, der gegen den Umwandlungsbeschluss des übertragenden oder umgewandelten Rechtsträgers 
Widerspruch eingelegt hat, den Erwerb seiner Anteile gegen eine angemessene Barabfindung anzubieten (§§ 29, 125 und 207 UmwG). 
Der abgefundene Anteilseigner scheidet handelsrechtlich erst nach der Eintragung in das jeweils zuständige Register und damit aus dem 
zivilrechtlich bereits bestehenden übernehmenden bzw. umgewandelten Rechtsträger aus. Steuerlich ist er jedoch so zu behandeln, als 
ob er nicht Gesellschafter des übernehmenden bzw. umgewandelten Rechtsträgers geworden und damit aus dem übertragenden Rechts-
träger ausgeschieden ist. 


 


2. Steuerliche Behandlung von im Rückwirkungszeitraum ausscheidenden und neu eintretenden Anteilseignern 


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person 


Veräußert ein Anteilseigner einen Teil seiner Beteiligung an der übertragenden Körperschaft, für den bei ihm die Rückwirkungsfiktion des 
§ 2 Absatz 2 UmwStG insoweit nicht gilt (vgl. RandnrRn. 02.17 ff.), überträgt er Anteile an einer Körperschaft und keinen Mitunterneh-
meranteil. Der Veräußerungsgewinn ist beim Anteilseigner nach den für die Veräußerung von Anteilen an Körperschaften geltenden 
steuerlichen Vorschriften (z. B. § 17 Absatz 1 oder § 20 Absatz 2 Satz 1 Nummer 1 EStG) zu beurteilen. Für die persönliche Zurechnung 
der Bezüge i. S. d. § 7 UmwStG kommt es auf die Verhältnisse im Zeitpunkt der Wirksamkeit der Umwandlung an, so dass bezogen auf 
diese Anteile dem Veräußerer keine Bezüge i. S. d. § 7 UmwStG zuzurechnen sind (vgl. RandnrRn. 07.02). 


Der Erwerber der Anteile wird mit Eintragung der Umwandlung Gesellschafter der übernehmenden Personengesellschaft, so dass für ihn 
die Rückwirkungsfiktion des § 2 Absatz 2 UmwStG insoweit zur Anwendung kommt. Für ihn ist das Übernahmeergebnis nach § 4 Absatz 4 
bis 6 i. V. m. § 5 Absatz 2 und 3 UmwStG zu ermitteln, und ihm sind auch insoweit die Bezüge i. S. d. § 7 UmwStG zuzurechnen. 


Beispiel: 


A ist Alleingesellschafter der X-GmbH und hält seine Anteile im Privatvermögen. Die X-GmbH wird steuerlich rückwirkend zum 31.12.00 
auf die bereits bestehende Y-OHG verschmolzen. Die Eintragung im Handelsregister erfolgt am 15.6.01. A veräußert am 1.3.01 die 
Hälfte seiner Beteiligung an der X-GmbH an B. Beim Erwerber gehört die Beteiligung zum Betriebsvermögen. 


A und B sind Geschäftsführer der X-GmbH und erzielen im Rückwirkungszeitraum hierfür bisher Einkünfte i. S. d. § 19 Absatz 1 Satz 1 
Nummer 1 EStG. 


Lösung: 


Soweit A seinen Anteil an der X-GmbH veräußert, findet § 2 Absatz 2 UmwStG keine Anwendung. A veräußert insoweit eine Beteiligung 
an einer Kapitalgesellschaft. 


B erwirbt ungeachtet der Rückwirkungsfiktion einen Anteil an einer Kapitalgesellschaft. Gem. § 5 Absatz 3 UmwStG gilt dieser Anteil als 
mit den Anschaffungskosten am steuerlichen Übertragungsstichtag (hier: 31.12.00) in das Betriebsvermögen der Personengesellschaft 
überführt. Das Übernahmeergebnis sowie die Bezüge i. S. d. § 7 UmwStG sind insoweit dem Erwerber anteilig zum steuerlichen Über-
tragungsstichtag zuzurechnen. 


Hinsichtlich ihrer Beteiligungen gilt für A und B die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG mit der Folge, dass die im Rückwir-
kungszeitraum erzielten Geschäftsführergehälter als Einkünfte i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 zweiter Halbsatz EStG zu erfas-
sen sind. 
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Werden die Anteile von der übernehmenden Personengesellschaft oder natürlichen Person erworben, ist das Übernahmeergebnis nach 
§ 4 Absatz 4 bis 6 UmwStG so zu ermitteln, als hätte die übernehmende Personengesellschaft bzw. die natürliche Person die Anteile 
bereits am steuerlichen Übertragungsstichtag angeschafft (vgl. § 5 Absatz 1 UmwStG). Diese Anteile gelten damit als innerhalb von fünf 
Jahren vor dem steuerlichen Übertragungsstichtag i. S. d. § 4 Absatz 6 Satz 6 UmwStG erworben. 


 


b) Vermögensübergang auf eine Körperschaft 


Veräußert ein Anteilseigner, für den die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG nicht gilt (vgl. RandnrRn. 02.03), seine Beteiligung 
an der übertragenden Körperschaft, ist die Veräußerung steuerlich nach den allgemeinen Grundsätzen zu beurteilen (z. B. § 17 Absatz 1 
oder § 20 Absatz 2 Satz 1 Nummer 1 EStG). Die Besteuerungsfolgen beim Veräußerer treten zum Zeitpunkt des Übergangs des wirt-
schaftlichen Eigentums i. S. d. § 39 AO ein. Für die Besteuerung des Erwerbers gilt grundsätzlich § 13 UmwStG, soweit es sich bei dem 
Erwerber nicht um den übernehmenden Rechtsträger handelt (vgl. RandnrRn. 02.24). 


Erwirbt die übernehmende Körperschaft im Rückwirkungszeitraum Anteile an der übertragenden Körperschaft, gelten diese von der über-
nehmenden Körperschaft als am steuerlichen Übertragungsstichtag erworben (§ 12 Absatz 2 Satz 3 i. V. m. § 5 Absatz 1 UmwStG). Die 
Besteuerungsfolgen beim Veräußerer treten, da für ihn § 12 Absatz 2 Satz 3 i. V. m. § 5 Absatz 1 UmwStG nicht gilt, zum Zeitpunkt des 
Übergangs des wirtschaftlichen Eigentums i. S. d. § 39 AO ein. Die Ermittlung und Besteuerung des Übernahmeergebnisses ergibt sich 
gem. § 12 Absatz 2 Satz 1 und 2 UmwStG mit Wirkung zum steuerlichen Übertragungsstichtag. 


 


3. Steuerliche Behandlung von Gewinnausschüttungen 


a) Vermögensübergang auf eine Personengesellschaft oder natürliche Person 


aa) Ausschüttungen, die vor dem steuerlichen Übertragungsstichtag abgeflossen sind 


● Übertragende Körperschaft 


Die im letzten Wirtschaftsjahr der übertragenden Körperschaft (= Wirtschaftsjahr der Umwandlung) vorgenommenen Ausschüttungen (u. 
a. abgeflossene Vorabausschüttungen, abgeflossene verdeckte Gewinnausschüttungen) haben das Betriebsvermögen der übertragen-
den Körperschaft zum steuerlichen Übertragungsstichtag und damit auch das übergehende Vermögen bereits verringert. 


 


● Zuflusszeitpunkt und Besteuerung beim Anteilseigner 


Die Ausschüttungen sind beim Anteilseigner als Einnahmen i. S. d. § 20 Absatz 1 Nummer 1 EStG zu erfassen und unterliegen der Be-
steuerung nach den allgemeinen Grundsätzen (z. B. § 3 Nummer 40 oder § 32d EStG, § 8b KStG). Für den Zufluss beim Anteilseigner 
gelten die allgemeinen Grundsätze. 


 


bb) Ausschüttungen, die nach dem steuerlichen Übertragungsstichtag abgeflossen sind 


(1) Vor dem steuerlichen Übertragungsstichtag begründete Ausschüttungsverbindlichkeiten 


● Übertragende Körperschaft 


Am steuerlichen Übertragungsstichtag bereits beschlossene, aber noch nicht vollzogene offene Gewinnausschüttungen sowie noch nicht 
abgeflossene verdeckte Gewinnausschüttungen sind in der steuerlichen Schlussbilanz als Schuldposten (z. B. als Ausschüttungsverbind-
lichkeit oder als passivierte Tantieme) zu berücksichtigen. Das gilt sowohl für offene Gewinnausschüttungen als auch für beschlossene 
Vorabausschüttungen für vorangegangene das letzte Wirtschaftsjahre oder frühere Wirtschaftsjahre der übertragenden Körperschaft und 
auch für verdeckte Gewinnausschüttungen, die erst im Rückwirkungszeitraum oder später abfließen. 


Ausschüttungen, für die ein Schuldposten gebildet worden ist, gelten unabhängig vom Zuflusszeitpunkt beim Anteilseigner (vgl. Rand-
nrRn. 02.28 f.) für Zwecke der Anwendung des § 27 KStG als am steuerlichen Übertragungsstichtag abgeflossen. 


Die Steuerbescheinigung i. S. d. § 27 Absatz 3 KStG ist von der übertragenden Körperschaft oder dem übernehmenden Rechtsträger als 
deren steuerlicher Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) auszustellen. 


 


● Zuflusszeitpunkt und Besteuerung beim Anteilseigner 


Für die Besteuerung der Ausschüttungen beim Anteilseigner ist für den Besteuerungszeitpunkt der in der steuerlichen Schlussbilanz als 
Schuldposten passivierten Ausschüttungsverbindlichkeiten (vgl. RandnrRn. 02.27) grundsätzlich zu unterscheiden, ob sie Anteilseigner 
betreffen, für die die Rückwirkungsfiktion gilt oder nicht gilt: 


– Anteilseigner, die unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten gegenüber Anteilseignern, für die die Rückwirkungsfiktion Anwendung findet (vgl. Rand-
nrRn. 02.03 und 02.17), gelten diese Ausschüttungen dem Anteilseigner nach § 2 Absatz 2 UmwStG bereits als am steuerlichen 
Übertragungsstichtag zugeflossen; der Ausweis einer Ausschüttungsverbindlichkeit in der steuerlichen Schlussbilanz bleibt hiervon 
unberührt. Für eine natürliche Person als übernehmender Rechtsträger gilt dies nach § 2 Absatz 1 UmwStG. 


 Für Anteilseigner, für die ein Übernahmeergebnis nach § 4 UmwStG ermittelt wird (vgl. § 4 Absatz 4 Satz 3 UmwStG), sind die Aus-
schüttungen als Einkünfte nach § 15 Absatz 1 Satz 1 Nummer 2 EStG i. V. m. § 20 Absatz 1 Nummer 1, Absatz 8 EStG zu erfassen 
und nach den allgemeinen Grundsätzen zu besteuern (§ 3 Nummer 40 EStG oder § 8b KStG). Für Anteilseigner, für die kein Über-
nahmeergebnis zu ermitteln ist, sind die Ausschüttungen als Einkünfte nach § 20 Absatz 1 Nummer 1 EStG zu erfassen und nach 
den allgemeinen Grundsätzen zu versteuern (§ 3 Nummer 40 EStG a. F. oder bei Zufluss nach dem 31.12.2008 § 32d, § 43 Absatz 5 
EStG). 


– Anteilseigner, die nicht unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten gegenüber Anteilseignern, für die die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG nicht gilt 
(vgl. RandnrRn. 02.03 und 02.17 ff.), sind die Ausschüttungen nach den allgemeinen Grundsätzen als Einnahmen i. S. d. § 20 Ab-
satz 1 Nummer 1 EStG zu erfassen und zu besteuern (z. B. § 3 Nummer 40 EStG oder § 8b KStG bzw. bei Zufluss nach dem 
31.12.2008 auch § 32d, § 43 Absatz 5 EStG). 


Veräußert ein Anteilseigner nur einen Teil seiner Anteile, sind Gewinnausschüttungen bezogen auf die verbliebenen und veräußerten 
Anteile entsprechend dem gesamten Beteiligungsverhältnis dieses Anteilseigners aufzuteilen und entsprechend den vorstehenden 
Grundsätzen zu beurteilen. 


 


● Behandlung beim übernehmenden Rechtsträger 


Beim übernehmenden Rechtsträger stellt der Abfluss der Gewinnausschüttung im Rückwirkungszeitraum grundsätzlich eine erfolgsneut-
rale Erfüllung einer Ausschüttungsverbindlichkeit dar. Die übernehmende Personengesellschaft oder natürliche Person ist als steuerlicher 
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Rechtsnachfolger des übertragenden Rechtsträgers (§ 4 Absatz 2 Satz 1 UmwStG) zur Einbehaltung und Abführung der Kapitalertrag-
steuer nach den allgemeinen Grundsätzen verpflichtet (vgl. §§ 43 ff. EStG): 


– Anteilseigner, die unter die Rückwirkungsfiktion fallen: 


 Bei Ausschüttungsverbindlichkeiten an Anteilseigner, die unter die steuerliche Rückwirkungsfiktion fallen (vgl. RandnrRn. 02.03 und 
02.17), gelten diese Ausschüttungen infolge der Wirksamkeit der Umwandlung als am steuerlichen Übertragungsstichtag zugeflossen. 
Für die Anwendung des § 44 Absatz 1 Satz 2 EStG gelten sie spätestens mit Eintritt der Wirksamkeit der Umwandlung als zugeflos-
sen. 


– Anteilseigner, die nicht unter die Rückwirkungsfiktion fallen: 


 Bei in der steuerlichen Schlussbilanz ausgewiesenen Ausschüttungsverbindlichkeiten für nicht an der Rückwirkungsfiktion teilneh-
mende Anteilseigner (vgl. RandnrRn. 02.03 und 02.17 ff.) ist die Kapitalertragsteuer in dem Zeitpunkt, zu dem die Einnahmen i. S. d. 
§ 20 Absatz 1 Nummer 1 EStG dem Gläubiger i. S. d. § 44 Absatz 1 Satz 2 EStG zufließen, von dem übernehmenden Rechtsträger 
als steuerlicher Rechtsnachfolger des übertragenden Rechtsträgers (§ 4 Absatz 2 Satz 1 UmwStG) einzubehalten und abzuführen, 
soweit dieser die Kapitalertragsteuer nicht bereits nach allgemeinen Grundsätzen einbehalten und abgeführt hat. 


 


(2) Nach dem steuerlichen Übertragungsstichtag beschlossene Gewinnausschüttungen sowie verdeckte Gewinnausschüttun-
gen und andere Ausschüttungen im Rückwirkungszeitraum sowie offene Rücklagen i. S. d. § 7 UmwStG 


Offene oder verdeckte Gewinnausschüttungen der zivilrechtlich noch bestehenden übertragenden Körperschaft im Rückwirkungszeitraum 
sind steuerlich – trotz der Rückwirkungsfiktion des § 2 Absatz 1 UmwStG – im Grundsatz weiterhin Ausschüttungen des übertragenden 
Rechtsträgers, da die Rückwirkungsfiktion des § 2 Absatz 1 UmwStG nicht den Anteilseigner und seine von der übertragenden Körper-
schaft bezogenen Ausschüttungen betrifft (vgl. RandnrRn. 02.03). Insoweit ist für diese Ausschüttungen ein passiver Korrekturposten in 
die steuerliche Schlussbilanz einzustellen, der wie eine Ausschüttungsverbindlichkeit (vgl. RandnrRn. 02.27) wirkt. Der steuerliche Ge-
winn der übertragenden Körperschaft mindert sich hierdurch nicht. Er ist ggf. außerhalb der steuerlichen Schlussbilanz entsprechend zu 
korrigieren. Das nach Vornahme dieser Korrektur in der steuerlichen Schlussbilanz verbliebene Eigenkapital stellt die Ausgangsgröße für 
die Ermittlung der offenen Rücklagen i. S. d. § 7 UmwStG dar (vgl. RandnrRn. 07.04). Bei der Zurechnung der offenen Rücklagen i. S. d. 
§ 7 UmwStG gegenüber einem im Rückwirkungszeitraum neu eintretenden Gesellschafter sind die Ausschüttungen an Anteilseigner, für 
die die Rückwirkungsfiktion gilt, vorweg zu berücksichtigen (zurückbezogene Ausschüttungen; vgl. RandnrRn. 02.33 und 07.06). 


Die Bildung eines passiven Korrekturpostens i. S. d. RandnrRn. 02.31 kommt insoweit nicht für Ausschüttungen an Anteilseigner in Be-
tracht, soweit für sie die Rückwirkungsfiktion gilt.  


Dies ist der Fall, wenn 


– der Anteilseigner i. S. d. § 20 Absatz 5 EStG der übertragenden Körperschaft auch der übernehmende Rechtsträger ist (bei Ver-
schmelzung auf eine natürliche Person) oder 


– der Anteilseigner Gesellschafter der übernehmenden Personengesellschaft wird. 


Im ersten Fall gilt die steuerliche Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG und im zweiten Fall nach § 2 Absatz 2 UmwStG auch 
für den Anteilseigner der übertragenden Körperschaft, so dass es sich insoweit steuerlich nicht um Einnahmen i. S. d. § 20 Absatz 1 
Nummer 1 EStG, sondern um Entnahmen i. S. d. § 4 Absatz 1 Satz 2 EStG der übernehmenden natürlichen Person oder des jeweiligen 
Gesellschafters handelt. Davon unberührt bleibt eine Zurechnung von Bezügen i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 
EStG. 


Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion nicht gilt (vgl. RandnrRn. 02.03 und 02.17 ff.), sind als Einnahmen nach 
§ 20 Absatz 1 Nummer 1 EStG zu behandeln und nach den allgemeinen Grundsätzen zu besteuern (z. B. § 3 Nummer 40 EStG oder 
§ 8b KStG bzw. bei Zufluss nach dem 31.12.2008 auch § 32d, § 43 Absatz 5 EStG). Zum Abfluss für Zwecke der Anwendung des § 27 
KStG vgl. RandnrRn. 02.27, zum Einbehalt und zur Abführung der Kapitalertragsteuer vgl. RandnrRn. 02.30 und zum Zeitpunkt der Be-
steuerung vgl. RandnrRn. 02.28. 


Beispiel: 


An der X-GmbH sind die Gesellschafter A (10 %), B (40 %) und C (50 %) beteiligt. Die X-GmbH wird zum 1.1.01 (steuerlicher Übertra-
gungsstichtag 31.12.00) zusammen mit der Y-GmbH durch Neugründung auf die XY-OHG verschmolzen. Die Gesellschafterversamm-
lung der X-GmbH beschließt am 30.4.01 eine Gewinnausschüttung für 01 i. H. v. 70.000 €. Die Ausschüttung wird am 31.5.01 ausge-
zahlt. Das steuerliche Eigenkapital i. S. d. § 7 UmwStG beträgt – vor Berücksichtigung eines Korrekturpostens – 100.000 €. 


A verkauft seine im Privatvermögen gehaltene Beteiligung an der X-GmbH zum 1.7.01 an D. Die Eintragung der Verschmelzung im 
Handelsregister erfolgt am 31.8.01. 


Lösung: 


Für die steuerliche Beurteilung der nach dem steuerlichen Übertragungsstichtag beschlossenen Gewinnausschüttung sowie der Bezüge 
i. S. d. § 7 UmwStG der Gesellschafter A, B, C und D ist danach zu unterscheiden, welcher Anteilseigner an der Rückwirkungsfiktion 
nach § 2 Absatz 2 UmwStG teilnimmt: 


Anteilseigner A 


Da A infolge der Anteilsveräußerung nicht Gesellschafter der übernehmenden Personengesellschaft wird, gilt für ihn zum einen nicht 
die Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG und zum anderen sind ihm keine Bezüge i. S. d. § 7 UmwStG zuzurechnen (vgl. 
RandnrRn. 02.20 und 07.02). In Höhe der dem A zuzurechnenden Gewinnausschüttung ist in der steuerlichen Schlussbilanz ein passi-
ver Korrekturposten i. H. v. 7.000 € steuerneutral zu bilden. 


Dem ausgeschiedenen Anteilseigner A fließt die Gewinnausschüttung der übertragenden Körperschaft am 31.5.01 zu. Er hat diese 
Ausschüttung im Veranlagungszeitraum 01 als Einkünfte aus Kapitalvermögen zu versteuern (§ 20 Absatz 1 Nummer 1 EStG, § 3 Num-
mer 40 EStG bzw. bei Zufluss nach dem 31.12.2008 auch § 32d, § 43 Absatz 5 EStG). 


Anteilseigner B, C und D 


Da die Anteilseigner B, C und D der übertragenden X-GmbH Gesellschafter der übernehmenden XY-OHG werden, findet zum einen die 
Rückwirkungsfiktion nach § 2 Absatz 2 UmwStG Anwendung und zum anderen sind ihnen die Bezüge i. S. d. § 7 UmwStG zuzurechnen. 
Die Bildung eines passiven Korrekturpostens kommt insoweit nicht in Betracht. Hinsichtlich der am 31.5.01 erfolgten Gewinnausschüt-
tungen handelt es sich um Entnahmen von B und C nach § 4 Absatz 1 Satz 2 EStG. 


Für die Zurechnung der Bezüge i. S. d. § 7 UmwStG ergibt sich Folgendes: 


 


Eigenkapital i. S. d. § 7 UmwStG (ohne Korrekturposten) 100.000 € 


Passiver Korrekturposten (Ausschüttung an A) ./. 7.000 € 


Ausgangsgröße für die Bezüge i. S. d. § 7 UmwStG 93.000 € 
 


02.31 


02.32 


02.33 
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Die Bezüge i. S. d. des § 7 UmwStG verteilen sich wie folgt: 
 


 Vorspalte B C D 


Bezüge i. S. d. § 7 UmwStG 93.000 €    


ZurRückbezogene Ausschüt-
tungen an B, C 


./. 
63.000 € 


+ 
28.000 € 


+ 
35.000 €  


Zwischensumme 30.000 €    


Verteilung nach Beteiligung am 
Nennkapital 


./. 
30.000 € 


+ 
12.000 € 


+ 
15.000 € 


+ 
3.000 € 


Zu versteuernde Bezüge i. S. d. 
§ 7 UmwStG  40.000 € 50.000 € 3.000 € 


 


b) Vermögensübergang auf eine Körperschaft 


Bei Umwandlung auf eine Körperschaft gilt für den Anteilseigner die steuerliche Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG nicht, 
sofern dieser nicht der übernehmende Rechtsträger ist (vgl. RandnrRn. 02.03). Ausschüttungen an Anteilseigner, für die die Rückwir-
kungsfiktion nicht gilt, sind als Ausschüttungen der übertragenden Körperschaft und als Einnahmen nach § 20 Absatz 1 Nummer 1 EStG 
zu behandeln sowie nach den allgemeinen Grundsätzen zu besteuern (z. B. § 3 Nummer 40 EStG oder § 8b KStG bzw. bei Zufluss nach 
dem 31.12.2008 auch § 32d, § 43 Absatz 5 EStG). Zum Einbehalt und zur Abführung der Kapitalertragsteuer vgl. RandnrRn. 02.30 und 
zum Zeitpunkt der Besteuerung vgl. RandnrRn. 02.28. 


Ausschüttungen der übertragenden Körperschaft, für die entsprechend RandnrRn. 02.27 ein Schuldposten oder entsprechend Rand-
nrRn. 02.31 ein passiver Korrekturposten zu bilden ist, gelten für Zwecke der Anwendung des § 27 KStG spätestens im Zeitpunkt der 
zivilrechtlichen Wirksamkeit der Umwandlung als abgeflossen. Diese Ausschüttungen sind in der gesonderten Feststellung des steuerli-
chen Einlagekontos zum steuerlichen Übertragungsstichtag zu berücksichtigen. 


Aus Vereinfachungsgründen bestehen für im Rückwirkungszeitraum erfolgte Gewinnausschüttungen keine Bedenken, diese so zu be-
handeln, als hätte der übernehmende Rechtsträger sie vorgenommen, wenn die Verpflichtung zum Einbehalt und zur Abführung der 
Kapitalertragsteuer nach §§ 43 ff. EStG hierdurch nicht beeinträchtigt wird. 


Bei Verschmelzung einer Tochtergesellschaft auf ihre Muttergesellschaft gilt für Gewinnausschüttungen der Tochtergesellschaft an die 
Muttergesellschaft im Rückwirkungszeitraum die Rückwirkungsfiktion nach § 2 Absatz 1 UmwStG mit der Folge, dass eine steuerlich 
unbeachtliche Vorwegübertragung von Vermögen an die Muttergesellschaft vorliegt. Die Kapitalertragsteueranmeldung kann insoweit 
berichtigt werden. 


 


4. Sondervergütungen bei Umwandlung in eine Personengesellschaft 


Im Rückwirkungszeitraum gezahlte Vergütungen für die Tätigkeit im Dienst der Gesellschaft, für die Hingabe von Darlehen oder für die 
Überlassung von Wirtschaftsgütern an Anteilseigner, die Mitunternehmer der übernehmenden Personengesellschaft werden, sind dem 
Gewinnanteil der jeweiligen Mitunternehmer der übernehmenden Personengesellschaft in voller Höhe hinzuzurechnen (§ 15 Absatz 1 
Satz 1 Nummer 2 zweiter Halbsatz EStG). Eine Aufteilung der Vergütung entsprechend RandnrRn. 02.29 findet nicht statt (vgl. hierzu 
auch das Beispiel in RandnrRn. 02.21). 


 


5. Aufsichtsratsvergütungen und sonstige Fälle des Steuerabzugs nach § 50a EStG 


Aufsichtsratsvergütungen der übertragenden Körperschaft für den Rückwirkungszeitraum werden steuerlich weiterhin vom übertragenden 
Rechtsträger geleistet. An Dritte gezahlte Vergütungen stellen im Grundsatz Betriebsausgaben des übertragenden Rechtsträgers dar, die 
nach § 2 Absatz 1 UmwStG dem übernehmenden Rechtsträger rückwirkend zugerechnet werden. Eine Steuerabzugsverpflichtung nach 
§ 50a EStG geht z. B. nach § 4 Absatz 2 Satz 1 UmwStG auf den übernehmenden Rechtsträger über. § 10 Nummer 4 KStG ist bei 
Umwandlung in eine Personengesellschaft nicht anzuwenden. 


Der Vergütungsgläubiger hat die Einnahmen als Einkünfte i. S. d. § 18 Absatz 1 Nummer 3 EStG zu versteuern. Dies gilt jedoch nicht bei 
Umwandlung in eine Personengesellschaft, wenn der Vergütungsgläubiger Anteilseigner der übertragenden Körperschaft ist und Gesell-
schafter der übernehmenden Personengesellschaft wird, insoweit gilt RandnrRn. 02.36. 


Vorstehende Grundsätze gelten für andere steuerabzugspflichtige Vergütungen i. S. d. § 50a EStG entsprechend. 


 


6. Vermeidung der Nichtbesteuerung (§ 2 Absatz 3 UmwStG) 


§ 2 Absatz 3 UmwStG schließt die steuerliche Rückwirkung aus, soweit bei ausländischen Umwandlungen (vgl. RandnrRn. 01.20 ff.) 
aufgrund abweichender Regelungen zur steuerlichen Rückbeziehung eines in § 1 Absatz 1 UmwStG bezeichneten Vorgangs Einkünfte 
der Besteuerung in einem anderen Staat entzogen werden. Die Vorschrift soll die Nichtbesteuerung von Einkünften aufgrund abweichen-
der Rückwirkungsregelungen vermeiden. Abweichende Rückwirkungsregelungen liegen insbesondere bei unterschiedlichen Rückwir-
kungszeiträumen oder unterschiedlicher Ausgestaltung der Rückwirkungsregelungen vor. 


 


7. Beschränkung der Verlustnutzung (§ 2 Absatz 4 UmwStG) 


§ 2 Absatz 4 UmwStG enthält eine Verlustnutzungsbeschränkung. Mit dieser Regelung soll verhindert werden, dass aufgrund der steu-
erlichen Rückwirkungsfiktion in § 2 Absatz 1 und 2 UmwStG gestalterisch eine Verlustnutzung (einschließlich des Erhalts eines Zinsvor-
trags oder eines EBITDA-Vortrags) erreicht werden kann. Voraussetzung für die Verlustnutzung ist, dass diese auch ohne die steuerliche 
Rückwirkung nach § 2 Absatz 1 oder 2 UmwStG möglich gewesen wäre. Dabei kommt es nicht darauf an, ob z. B. im Fall des § 8c KStG 
ein schädlicher Beteiligungserwerb vor dem Umwandlungsbeschluss oder in dem Zeitraum nach dem Umwandlungsbeschluss bis zur 
Eintragung der Umwandlung erfolgt. 


Nach § 2 Absatz 4 Satz 2 UmwStG gilt die Rechtsfolge in § 2 Absatz 4 Satz 1 UmwStG für Verluste des übertragenden Rechtsträgers im 
Rückwirkungszeitraum entsprechend. Danach kann z. B. auch ein laufender Verlust des übertragenden Rechtsträgers im Rückwirkungs-
zeitraum insoweit nicht mit den positiven Einkünften des übernehmenden Rechtsträgers ausgeglichen werden.  


§ 2 Absatz 4 Satz 3 UmwStG schließt eine Verrechnung von verrechenbaren Verlusten, verbleibenden Verlustvorträgen, nicht aus-
geglichenen negativen Einkünften und einem Zinsvortrag nach § 4h Abs. 1 Satz 5 EStG des übernehmenden Rechtsträgers mit positi-
ven Einkünften des übertragenden Rechtsträgers im Rückwirkungszeitraum aus. Hinsichtlich der verrechenbaren Verluste, verbleibenden 
Verlustvorträge, nicht ausgeglichenen negativen Einkünfte und eines Zinsvortrags nach § 4h Abs. 1 Satz 5 EStG des übernehmenden 
Rechtsrägers besteht keine zeitliche Beschränkung auf den Rückwirkungszeitraum. Das Verlustverrechnungsverbot ist unabhängig vom 


02.34 


02.35 


02.36 


02.37 


02.38 


02.39 


02.40 


02.40a 
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Vorliegen einer steuergestalterischen Missbrauchsabsicht auch bei Einbringungen anzuwenden und gilt auch für die Ermittlung der Be-
messungsgrundlage der Gewerbesteuer. Die negativen Einkünfte des übernehmenden Rechtsträgers sind unter Berücksichtigung eines 
in Anspruch genommenen Investitionsabzugsbetrages nach § 7g EStG zu bestimmen (vgl. BFH vom 12. April 2023, I R 48/20, BStBl 
2023 II S.XXX).  


Nach § 2 Absatz 4 Satz 6 UmwStG gelten die Verlustverrechnungsbeschränkungen des § 2 Absatz 4 Satz 3 bis 5 UmwStG nicht, wenn 
übertragender und übernehmender Rechsträger vor Ablauf des steuerlichen Übertragungsstichtags verbundene Unternehmen im Sinne 
des § 271 Absatz 2 HGB sind. § 2 Absatz 4 Satz 6 UmwStG kann auch dann Anwendung finden, wenn die Muttergesellschaft ihren Sitz 
zwar nicht im Inland hat, im Übrigen aber sämtliche Voraussetzungen des § 290 HGB erfüllt sind. 


 


  


Zweiter Teil. Vermögensübergang bei Verschmelzung auf eine  
Personengesellschaft oder auf eine natürliche Person und Formwechsel  


einer Kapitalgesellschaft in eine Personengesellschaft 


 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden  
Körperschaft (§ 3 UmwStG) 


I. Pflicht zur Abgabe einer steuerlichen Schlussbilanz 


Jede übertragende Körperschaft ist nach § 3 Absatz 1 Satz 1 UmwStG zur Erstellung und Abgabe einer steuerlichen Schlussbilanz auf 
den steuerlichen Übertragungsstichtag verpflichtet. Dies gilt unabhängig davon, ob die übertragende Körperschaft im Inland einer Steu-
erpflicht unterliegt (§§ 1, 2 KStG), im Inland zur Führung von Büchern verpflichtet ist (§ 5 Absatz 1 EStG, §§ 141 ff. AO) oder überhaupt 
inländisches Betriebsvermögen besitzt. Für den Formwechsel ergibt sich eine entsprechende Verpflichtung aus § 9 Satz 2 UmwStG. Die 
steuerliche Schlussbilanz i. S. d. § 3 Absatz 1 Satz 1 UmwStG ist eine eigenständige Bilanz und von der Gewinnermittlung i. S. d. § 4 
Absatz 1, § 5 Absatz 1 EStG zu unterscheiden. 


Als Abgabe der steuerlichen Schlussbilanz gilt auch die ausdrückliche Erklärung, dass die Steuerbilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 
EStG gleichzeitig die steuerliche Schlussbilanz sein soll, wenn diese Bilanz der steuerlichen Schlussbilanz entspricht; diese Erklärung ist 
unwiderruflich. In dieser Erklärung ist zugleich ein konkludent gestellter Antrag auf Ansatz des Buchwerts zu sehen (vgl. Rand-
nrRn. 03.29). Ein solcher Antrag kann auch durch die Übermittlung einer elektronischen Bilanz i.  S.  d. § 5b EStG als Bilanzart „Umwand-
lungsbilanz, zugleich Jahresabschluss“ gestellt werden. 


Fällt der steuerliche Übertragungsstichtag nicht auf das Ende des Wirtschaftsjahrs, entsteht insoweit ein Rumpfwirtschaftsjahr (§ 8b Satz 2 
Nummer 1 EStDV). 


Die Vorlage einer steuerlichen Schlussbilanz ist nur dann nicht erforderlich, wenn sie nicht für inländische Besteuerungszwecke benötigt 
wird. Bei Übergang des Vermögens auf eine Personengesellschaft oder natürliche Person ist die Erstellung einer steuerlichen Schlussbi-
lanz für inländische Besteuerungszwecke insbesondere immer dann von Bedeutung, wenn die übertragende Körperschaft, ein Mitunter-
nehmer der übernehmenden Personengesellschaft oder die übernehmende natürliche Person im Inland steuerpflichtig ist. 


Der Eintritt der Wirksamkeit einer Umwandlung, deren steuerliche Wirkungen nach § 2 UmwStG zurückbezogen werden, stellt ein rück-
wirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar (vgl. RandnrRn. 02.16). 


 


II. Ansatz und Bewertung der übergehenden Wirtschaftsgüter 


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach 


§ 3 UmwStG ist eine eigenständige steuerliche Ansatz- und Bewertungsvorschrift. In der steuerlichen Schlussbilanz sind sämtliche über-
gehenden aktiven und passiven Wirtschaftsgüter, einschließlich nicht entgeltlich erworbener und selbst geschaffener immaterieller Wirt-
schaftsgüter, anzusetzen. Steuerfreie Rücklagen (z. B. § 6b EStG oder § 7g EStG a. F.) bzw. ein steuerlicher Ausgleichsposten nach 
§ 4g EStG sind nach § 4 Absatz 2 Satz 1 UmwStG dem Grunde nach anzusetzen, soweit die Buchwerte fortgeführt bzw. die Zwischen-
werte angesetzt werden. Die Rücklage nach § 6b EStG ist nicht übertragbar, wenn die Reinvestitionsfrist am steuerlichen Übertragungs-
stichtag endet (vgl. BFH vom 29.4.2020, XI R 39/18, BStBl 2021 II S. 517). § 5b EStG gilt für die steuerliche Schlussbilanz entsprechend. 


Zu einzelnen Positionen der steuerlichen Schlussbilanz: 


 


● Ausstehende Einlagen 


Das gezeichnete Kapital ist um eingeforderte sowie um nicht eingeforderte ausstehende Einlagen zu kürzen, soweit diese nicht vom 
gezeichneten Kapital entsprechend § 272 Absatz 1 Satz 3 HGB abgesetzt wurden. Zu den Folgen bei der Ermittlung des Übernahmege-
winns siehe RandnrRn. 04.31. 


 


● Eigene Anteile 


Eigene Anteile der übertragenden Körperschaft sind nicht in der steuerlichen Schlussbilanz anzusetzen, da sie nicht auf den überneh-
menden Rechtsträger übergehen, sondern mit der Wirksamkeit der Umwandlung untergehen. Dieser Vorgang ist gewinnneutral. 


 


Beteiligungen an Kapitalgesellschaften i. S. d. § 8b Absatz.  2 KStG 


Auf den Teil des Übertragungsgewinns i. S. d. § 3 UmwStG, der auf (inländische und ausländische) Beteiligungen i. S. d. § 8b KStG 
entfällt, ist § 8b Absatz.  2 KStG entsprechend anzuwenden. 


 


● Geschäfts- oder Firmenwert 


Nach § 3 Absatz 1 Satz 1 UmwStG ist auch ein originärer Geschäfts- oder Firmenwert der übertragenden Körperschaft anzusetzen. 


 


● Forderungen und Verbindlichkeiten 


Forderungen und Verbindlichkeiten gegen den übernehmenden Rechtsträger sind in der steuerlichen Schlussbilanz auch anzusetzen, 
wenn sie durch die Verschmelzung erlöschen. Bei im Zuge der Verschmelzung übertragenen Verpflichtungen scheidet eine Aufwands-
verteilung nach § 4f EStG aus. Bestehende Rücklagen nach § 5 Absatz 7 Satz 5 EStG im Zusammenhang mit von der übertragenden 
Körperschaft übernommenen Verpflichtungen sind bei einem Ansatz mit dem gemeinen Wert mit 0 Euro zu bewerten, da es sich lediglich 
um buchtechnische Passivposten handelt. Zur Weiterführung dieser Rücklagen und von vor der Verschmelzung begründeten Aufwands-
verteilungen gem. § 4f EStG bei dem die entsprechenden Verpflichtungen übernehmenden Rechtsträger siehe Rn. 04.16. Zum Entstehen 
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eines Übernahmefolgegewinns oder -verlusts bei Bewertungsunterschieden und dessen steuerlicher Behandlung siehe Rand-
nrRn. 06.01 ff. 


 


● Rückstellung für Grunderwerbsteuer 


Für aufgrund einer Verschmelzung der übertragenden Körperschaft anfallende Grunderwerbsteuer kann keine Rückstellung gebildet wer-
den, soweit sie vom übertragenden Rechtsträger zu tragen ist (BFH vom 15.10.1997, I R 22/96, BStBl 1998 II S. 168, und BMF-Schreiben 
vom 18.1.2010, BStBl I S. 70). 


Die steuerlichen Ansatzverbote des § 5 EStG gelten nicht für die steuerliche Schlussbilanz (vgl. RandnrRn. 03.04), es sei denn, die 
Buchwerte werden fortgeführt. Beim übernehmenden Rechtsträger gelten zu den folgenden Bilanzstichtagen die allgemeinen Grundsätze 
(vgl. RandnrRn. 04.16). 


 


2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach 


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG 


Die übergehenden aktiven und passiven Wirtschaftsgüter sind in der steuerlichen Schlussbilanz auf den steuerlichen Übertragungsstich-
tag mit dem gemeinen Wert bzw. bei Pensionsrückstellungen mit dem Teilwert nach § 6a EStG anzusetzen. Die Bewertung nach § 3 
Absatz 1 Satz 1 UmwStG zum gemeinen Wert hat dabei nicht bezogen auf jedes einzelne übergehende Wirtschaftsgut, sondern bezogen 
auf die Gesamtheit der übergehenden aktiven und passiven Wirtschaftsgüter zu erfolgen (Bewertung als Sachgesamtheit). 


Die Ermittlung des gemeinen Werts der Sachgesamtheit kann, sofern der gemeine Wert des übertragenden Rechtsträgers nicht aus 
Verkäufen abgeleitet werden kann, anhand eines allgemein anerkannten ertragswert- oder zahlungsstromorientierten Verfahrens erfol-
gen, welches ein gedachter Erwerber des Betriebs der übertragenden Körperschaft bei der Bemessung des Kaufpreises zu Grunde legen 
würde (vgl. § 109 Absatz 1 Satz 2 i. V. m. § 11 Absatz 2 BewG); der Bewertungsvorbehalt für Pensionsrückstellungen nach § 3 Absatz 1 
Satz 2 UmwStG ist zu beachten. Zur Bewertung nach § 11 Absatz 2 BewG gelten die gleich lautenden Erlasse der obersten Finanzbe-
hörden der Länder zur Anwendung der §§ 11, 95 bis 109 und 199 ff. BewG in der Fassung des ErbStRG vom 17.5.2011, BStBl I S. 606, 
für ertragsteuerliche Zwecke entsprechend (vgl. BMF-Schreiben vom 22.9.2011, BStBl I S. 859). 


Aufgrund der Bewertung von Pensionsrückstellungen mit dem Teilwert i. S. d. § 6a EStG nach § 3 Absatz 1 Satz 2 UmwStG mindert ein 
tatsächlich höherer gemeiner Wert der Versorgungsverpflichtung steuerlich nicht den gemeinen Wert des Unternehmens i. S. d. § 3 Ab-
satz 1 UmwStG. 


Die Bewertung mit dem gemeinen Wert bzw. mit dem Teilwert i. S. d. § 6a EStG hat nach den Verhältnissen zum steuerlichen Übertra-
gungsstichtag zu erfolgen. Der gemeine Wert der Sachgesamtheit ist analog zu § 6 Absatz 1 Nummer 7 EStG im Verhältnis der Teilwerte, 
maximal bis zur Höhe des gemeinen Wertes, der auf die einzelnen übergehenden Wirtschaftsgüter auf die einzelnen Wirtschaftsgüter zu 
verteilen. 


Beispiel: 


Die XY-GmbH soll zum 31.12.00 auf die XY-KG verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die Werte 
i. S. d. § 3 Absatz 1 UmwStG stellen sich vereinfacht wie folgt dar: 


 


 gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


Aktiva diverse 2.000.000 € 2.000.000 € Eigenkapital [2.000.000 €]1 1.000.000 € 


Firmenwert 
2.000.000 €  


Pensionsrück-
stellungen 2.000.000 € 1.000.000 € 


 (4.000.000 €) 


 


2.000.000 € 


 


 (4.000.000 €) 
1Residuualgröße 


2.000.000 € 


 


 


Lösung: 


Die steuerliche Schlussbilanz der XY-GmbH zum 31.12.00 ergibt sich danach wie folgt: 


Aktiva diverse 2.000.000 € Eigenkapital 3.000.000 € 


Firmenwert 2.000.000 € Pensionsrückstellungen 1.000.000 € 


 4.000.000 €  4.000.000 € 


 


Obwohl der gemeine Wert der Sachgesamtheit nur 2.000.000 € beträgt, erhöht sich das Eigenkapital auf 3.000.000 €, da eine 
Berücksichtigung der Differenz zwischen dem Wert der Pensionsrückstellung i. S. d. § 6a EStG und dem gemeinen Wert dieser 
Verpflichtung nicht zulässig ist; vgl. § 3 Absatz 1 Satz 2 UmwStG. 


 


Wird durch die Umwandlung ein Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung 
einzelner Wirtschaftsgüter begründet, sind diese, wenn kein Antrag nach § 3 Absatz 2 UmwStG vorliegt, ebenfalls gem. § 3 Absatz 1 
UmwStG mit dem gemeinen Wert anzusetzen. § 4 Absatz 1 Satz 8 zweiter Halbsatz i.  V.  m. § 6 Absatz 1 Nummer 5a EStG findet keine 
Anwendung. Dies gilt jedoch nur, wenn die Begründung des Besteuerungsrechts unmittelbare Folge der Umwandlung ist. 


Beispiel: 


Die französische X-SARL, die über eine Betriebsstätte in Staat A und eine Beteiligung an einer Kapitalgesellschaft in Staat B (kein 
funktionaler Zusammenhang zur Geschäftstätigkeit der Betriebsstätte in Staat A) verfügt, wird auf die inländische D OHG verschmolzen 
(Eintragung im jeweiligen Register im August 01, steuerlicher Übertragungsstichtag 31.12.00). Die Gesellschafter der D OHG sind un-
beschränkt steuerpflichtig, zwischen Deutschland und Staat A besteht ein DBA, das hinsichtlich der Betriebsstätte in Staat A für den 
Ansässigkeitsstaat Deutschland eine Besteuerung mit Anrechnungsverpflichtung aufgrund der Aktivitätsklausel entsprechend Artikel 22 
Absatz 1 Nummer 4 der Verhandlungsgrundlage 2013 vorsieht. Im Zeitpunkt der Eintragung der Umwandlung wird die Tätigkeit in 
Frankreich beendet. Bereits seit Anfang 01 wurden die bislang am Ort der Geschäftsleitung in Frankreich befindlichen materiellen Wirt-
schaftsgüter (Büroausstattung) an den Ort der Geschäftsleitung der D OHG in Deutschland verbracht. 


Lösung: 


Die Wirtschaftsgüter der Betriebsstätte in Staat A, die Beteiligung und die Büroausstattung sind nach § 3 Absatz 1 UmwStG mit dem 
gemeinen Wert anzusetzen. Ein Übertragungsgewinn der X-SARL erhöht sich dadurch grundsätzlich nicht, da vor der Umwandlung 
jeweils kein Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich dieser Wirtschaftsgüter bestand. Sofern Frankreich auf-
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grund des Verlusts des französischen Besteuerungsrechts an den Wirtschaftsgütern eine Besteuerung vornimmt und dabei einen ge-
ringeren als den gemeinen Wert ansetzt, ist dieser für die Beteiligung und die Büroausstattung zu berücksichtigen (§ 4 Absatz 1 Satz 8 
zweiter Halbsatz i. V. m. § 6 Absatz 1 Nummer 5a EStG), da das Besteuerungsrecht der Bundesrepublik Deutschland insoweit – anders 
als bei den Wirtschaftsgütern der Betriebsstätte in Staat A – nicht unmittelbar durch die Umwandlung, sondern erst durch die darauffol-
gende abweichende Zuordnung (Beteiligung) bzw. Überführung in die deutsche Betriebsstätte (Büroausstattung) begründet wird. 


 


b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert 


Auf Antrag können die übergehenden Wirtschaftsgüter einheitlich mit dem Buchwert angesetzt werden, soweit 


– sie Betriebsvermögen der übernehmenden Personengesellschaft oder natürlichen Person werden und sichergestellt ist, dass sie 
später der Besteuerung mit Einkommen- oder Körperschaftsteuer unterliegen (§ 3 Absatz 2 Satz 1 Nummer 1 UmwStG), 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen Wirt-
schaftsgüter bei den Gesellschaftern der übernehmenden Personengesellschaft oder bei der übernehmenden natürlichen Person 
nicht ausgeschlossen oder beschränkt wird (§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG) und 


– eine Gegenleistung nicht gewährt wird oder in Gesellschaftsrechten besteht (§ 3 Absatz 2 Satz 1 Nummer 3 UmwStG). 


Für den Ansatz des Buchwerts sind die Ansätze in der Handelsbilanz nicht maßgeblich. Wegen des Begriffs Buchwert vgl. Rand-
nrRn. 01.57. 


Gehört zum übergehenden Vermögen der übertragenden Körperschaft ein Mitunternehmeranteil an der übernehmenden oder einer an-
deren Personengesellschaft, entspricht der Buchwertansatz dem auf die übertragende Körperschaft entfallenden anteiligen Kapitalkonto 
– unter Berücksichtigung etwaiger Ergänzungs- und Sonderbilanzen – bei der Mitunternehmerschaft. 


Die Prüfung der in RandnrRn. 03.10 genannten Voraussetzungen erfolgt bezogen auf jeden einzelnen an der steuerlichen Rückwirkungs-
fiktion beteiligten Anteilseigner der übertragenden Körperschaft – soweit nicht für die Betriebsvermögenseigenschaft i. S. d. § 3 Absatz 2 
Satz 1 Nummer 1 UmwStG auf den übernehmenden Rechtsträger abgestellt wird – und bezogen auf die Verhältnisse zum steuerlichen 
Übertragungsstichtag (vgl. RandnrRn. 02.15). 


Ist der gemeine Wert der Sachgesamtheit geringer als die Summe der Buchwerte der übergehenden Wirtschaftsgüter, ist ein Ansatz zum 
Buchwert ausgeschlossen. 


Der Antrag auf Fortführung der Buchwerte der übergehenden Wirtschaftsgüter kann nur einheitlich gestellt werden. Einem solchen Antrag 
steht nicht entgegen, dass zum Teil Wirtschaftsgüter mit dem gemeinen Wert in der steuerlichen Schlussbilanz anzusetzen sind, weil 
insoweit die Voraussetzungen des § 3 Absatz 2 Satz 1 Nummer 1 oder 2 UmwStG nicht gegeben sind. Bei Gewährung einer Gegenleis-
tung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG ist eine Fortführung der Buchwerte ausgeschlossen (vgl. RandnrRn. 03.21 ff.). Der 
Grundsatz des einheitlichen Wertansatzes betrifft auch Wirtschaftsgüter, bei denen das Besteuerungsrecht der Bundesrepublik Deutsch-
land durch die Umwandlung begründet wird. 


 


aa) Übergang in Betriebsvermögen und Sicherstellung der Besteuerung mit Einkommen- oder Körperschaftsteuer (§ 3 Absatz 2 
Satz 1 Nummer 1 UmwStG) 


Wird das Vermögen der übertragenden Körperschaft nicht Betriebsvermögen der übernehmenden Personengesellschaft oder natürlichen 
Person, sind die aktiven und passiven Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem gemeinen Wert bzw. bei Pensionsrück-
stellungen mit dem Teilwert i. S. d. § 6a EStG anzusetzen (vgl. RandnrRn. 03.07). Der Ansatz eines Geschäfts- oder Firmenwerts erfolgt 
in diesen Fällen nach § 3 Absatz 1 Satz 1 UmwStG auch dann, wenn der Betrieb der übertragenden Körperschaft nicht fortgeführt wird. 


 


Für die Zugehörigkeit der übergehenden Wirtschaftsgüter zu einem Betriebsvermögen des übernehmenden Rechtsträgers ist es unbe-
achtlich, ob das Betriebsvermögen im In- oder im Ausland belegen ist. Die Beurteilung, ob es sich beim übernehmenden Rechtsträger 
um Betriebsvermögen handelt, ergibt sich nach den allgemeinen steuerlichen Grundsätzen (§§ 13, 15 oder 18 EStG). Bei Vermögens-
übergang auf eine gewerblich geprägte Personengesellschaft i. S. d. § 15 Absatz 3 Nummer 2 EStG mit Sitz im In- oder Ausland werden 
die übertragenen Wirtschaftsgüter in der Regel Betriebsvermögen des übernehmenden Rechtsträgers; ausgenommen z. B. bei privater 
Nutzung. 


Die übertragenen Wirtschaftsgüter müssen Betriebsvermögen der übernehmenden Personengesellschaft oder der natürlichen Person 
werden. Diese Voraussetzung liegt auch dann nicht vor, wenn die übernehmende Personengesellschaft keine Einkünfte i. S. d. § 15 EStG 
erzielt und die Beteiligung an dieser Personengesellschaft zu einem in- oder ausländischen Betriebsvermögen gehört (sog. Zebragesell-
schaft); vgl. auch RandnrRn. 08.03.  


Die Besteuerung des übertragenen Vermögens mit Einkommen- oder Körperschaftsteuer ist sichergestellt, wenn das übertragene Ver-
mögen hinsichtlich der Wertsteigerungen bei den Mitunternehmern der übernehmenden Personengesellschaft oder der übernehmenden 
natürlichen Person weiterhin einer Besteuerung mit Einkommen- oder Körperschaftsteuer unterliegt. Eine Besteuerung mit Gewerbe-
steuer ist hingegen nicht erforderlich. 


Die Besteuerung ist z. B. nicht sichergestellt, soweit Mitunternehmer der übernehmenden Personengesellschaft eine steuerbefreite Kör-
perschaft (z. B. § 16 Absatz 1 Satz 1 REITG) eine von der Körperschaftsteuer befreite Körperschaft ist (z. B. nach § 5 KStG). Eine Si-
cherstellung der Besteuerung mit Körperschaftsteuer ist jedoch insoweit gegeben, als der Mitunernehmeranteil einem steuerpflichtigen 
wirtschaftlichen Geschäftsbetrieb zuzuordnen ist oder zu einem bereits vorher bestehenden steuerpflichtigen wirtschaftlichen Geschäfts-
betrieb gehört. oder auch ein steuerbefreites Zweckvermögen (z. B. § 11 6 Absatz 21 Satz 12 InvStG) ist. 


Eine Besteuerung i. S. d. § 3 Absatz 2 Satz 1 Nummer 1 UmwStG ist auch eine mit der inländischen Einkommen- oder Körperschaftsteuer 
vergleichbare ausländische Steuer. 


 


bb) Kein Ausschluss oder Beschränkung des deutschen Besteuerungsrechts  
(§ 3 Absatz 2 Satz 1 Nummer 2 UmwStG) 


Ein Ansatz der übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem Buchwert ist nicht zulässig, soweit das Recht 
der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen Wirtschaftsgüter bei 
den Gesellschaftern der übernehmenden Personengesellschaft oder bei der übernehmenden natürlichen Person ausgeschlossen oder 
beschränkt wird (sog. Entstrickung). Die Voraussetzungen des § 3 Absatz 2 Satz 1 Nummer 2 UmwStG sind bei den Gesellschaftern der 
übernehmenden Personengesellschaft bzw. bei der übernehmenden natürlichen Person subjekt- und objektbezogen zu prüfen und ent-
sprechen insoweit den Entstrickungstatbeständen in § 4 Absatz 1 Satz 3 EStG und § 12 Absatz 1 KStG. Danach liegt ein Ausschluss 
oder eine Beschränkung des Besteuerungsrechts hinsichtlich des Gewinns aus der Veräußerung eines Wirtschaftsguts insbesondere vor, 
wenn ein bisher einer inländischen Betriebsstätte des Steuerpflichtigen zuzuordnendes Wirtschaftsgut einer ausländischen Betriebsstätte 
zuzuordnen ist (vgl. § 4 Absatz 1 Satz 4 EStG und § 12 Absatz 1 Satz 2 KStG – zu weiteren Beispielen [vgl. Tz. 6.1.4.3 des BMF-Schrei-
bens [zu den Grundsätzen zur Anwendung des Außensteuergesetzes] vom …, BStBl. … (aktuell Stand Entwurf 19. Juli 2023]). 
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Allein der Ausschluss oder die Beschränkung des deutschen Besteuerungsrechts für Zwecke der Gewerbesteuer stellt keine Beschrän-
kung i. S. d. § 3 Absatz 2 Satz 1 Nummer 2 UmwStG dar. 


Ein Ausschluss des deutschen Besteuerungsrechts hinsichtlich des Gewinns aus der Veräußerung eines Wirtschaftsguts setzt voraus, 
dass ein – ggf. auch eingeschränktes – deutsches Besteuerungsrecht hinsichtlich des Gewinns aus der Veräußerung des übertragenen 
Wirtschaftsguts bestanden hat und dies in vollem Umfang entfällt. 


Beispiel: 


Die XY-GmbH soll in die XY-KG durch Formwechsel umgewandelt werden. Anteilseigner und Mitunternehmer sind A und B zu je 50 %. 
Die XY-GmbH hat u. a. eine Betriebsstätte in einem ausländischen Staat, mit dem kein DBA besteht. A und B haben ihren Wohnsitz 
und gewöhnlichen Aufenthalt im Ausland. 


Lösung: 


Aufgrund des Formwechsels der XY-GmbH in die XY-KG wird das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus der Ver-
äußerung der der ausländischen Betriebsstätte zuzurechnenden Wirtschaftsgüter zum steuerlichen Übertragungsstichtag ausgeschlos-
sen, da die beiden Mitunternehmer mit den ausländischen Betriebsstätteneinkünften nicht der beschränkten Einkommen- oder Körper-
schaftsteuerpflicht i. S. d. § 49 EStG unterliegen. 


Zur Aufstellung einer Ergänzungsbilanz bei der übernehmenden Personengesellschaft vgl. RandnrRn. 04.24. 


Sofern jedoch vor der Umwandlung z. B. ein uneingeschränktes Besteuerungsrecht bestand und nach der Umwandlung ein der Höhe 
oder dem Umfang nach begrenztes deutsches Besteuerungsrecht fortbesteht, ist eine Beschränkung des deutschen Besteuerungsrechts 
gegeben. 


Eine grenzüberschreitende Umwandlung für sich ändert grundsätzlich nicht die abkommensrechtliche Zuordnung von Wirtschaftsgütern 
zu einer in- oder ausländischen Betriebsstätte (vgl. auch die Entstrickungsregelungen in § 4 Absatz 1 Satz 4 EStG, § 12 Absatz 1 Satz 2 
KStG). Für die Beurteilung der Frage, ob eine Änderung der Zuordnung vorliegt, ist für Zwecke des innerstaatlichen Rechts (beschränkte 
Steuerpflicht) und Nicht-DBA-Fälle auf § 1 Absatz 5 AStG, die Grundsätze der Betriebsstättengewinnaufteilungsverordnung (BsGaV) und 
die Verwaltungsgrundsätze Betriebsstättengewinnaufteilung (VWG BsGa)1 abzustellen, i. Ü. insbesondere und vorrangig vor einer evtl. 
weitergehenden Anwendung von § 1 Absatz 5 AStG und der BsGaV auf die für das jeweilig maßgebliche DBA geltenden Auslegungsre-
gelungen (vgl. diesbezüglich insbesondere die VWG BsGa in deren Funktion als DBA-Auslegungsschreiben; Rn. 11).sind die Grundsätze 
des BMF-Schreibens vom 24.12.1999, BStBl I S. 1076, zuletzt geändert durch BMF-Schreiben vom 25.8.2009, BStBl I S. 888), maßge-
bend. Darüber hinaus kommt eine Entstrickung infolge der Umwandlung, die sich auf das steuerliche Übertragungsergebnis auswirkt, 
insbesondere im Zusammenhang mit dem Wechsel der Steuerpflicht in Betracht; vgl. das Beispiel in Randnr. 03.19. 


 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten  
(§ 3 Absatz 2 Satz 1 Nummer 3 UmwStG) 


Ein Ansatz der übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem Buchwert ist nicht zulässig, soweit den verblei-
benden Anteilseignern der übertragenden Körperschaft oder diesen nahe stehenden Personen eine Gegenleistung gewährt wird, die nicht 
in Gesellschaftsrechten besteht. Eine solche Gegenleistung ist insbesondere bei Leistung barer Zuzahlungen (z. B. Spitzenausgleich 
nach § 54 Absatz 4 oder § 68 Absatz 3 UmwG) oder Gewährung anderer Vermögenswerte (z. B. Darlehensforderungen) durch den über-
nehmenden Rechtsträger oder eine diesem nahe stehende Personen gegeben. Soweit die übergehenden Wirtschaftsgüter gegen ein 
steuerliches Kapitalkonto beim übernehmenden Rechtsträger gebucht werden, liegt keine Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 
Nummer 3 UmwStG vor; zur Abgrenzung zwischen Kapitalkonto und Darlehenskonto wird auf die Ausführungen in Rn. 24.07 verwiesen. 
Der Untergang der Beteiligung an der übertragenden Körperschaft (z. B. bei einer Aufwärtsverschmelzung) oder die Berücksichtigung der 
auf die Einnahmen i. S. d. § 7 UmwStG anfallenden Kapitalertragsteuer, die der übernehmende Rechtsträger als steuerlicher Rechts-
nachfolger i. S. d. § 4 Absatz 2 Satz 1 UmwStG zu entrichten hat, als Entnahmen stellen keine Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 
Nummer 3 UmwStG dar. 


Für die Beurteilung als Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG ist es nicht erforderlich, dass die Leistung aufgrund 
umwandlungsgesetzlicher Regelungen (z. B. §§ 15, 126 Absatz 1 Nummer 3 UmwG) erfolgt. Im Übrigen gilt RandnrRn. 24.11 entspre-
chend. 


Nicht in Gesellschaftsrechten bestehende Gegenleistungen stellen beim Anteilseigner einen Veräußerungserlös für seine Anteile dar. Bei 
einer nur anteiligen Veräußerung (z. B. Spitzenausgleich) sind zur Ermittlung des Veräußerungsgewinns dem Veräußerungserlös nur die 
anteiligen Anschaffungskosten dieser Anteile an dem übertragenden Rechtsträger gegenüberzustellen (vgl. auch RandnrRn. 13.02). 


Zahlungen an ausscheidende Anteilseigner aufgrund Barabfindung nach §§ 29, 125 oder 207 UmwG stellen keine Gegenleistungen 
i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG dar. Beim Übergang des Vermögens des übertragenden Rechtsträgers i. S. d. § 20 Ab-
satz 1 Nummer 1 UmwG auf einen Anteilseigner der übertragenden Körperschaft handelt es sich – hinsichtlich des übernommenen Ver-
mögens – ebenfalls um keine Gegenleistung i. S. d. § 3 Absatz 2 Satz 1 Nummer 3 UmwStG.  


Bei Gewährung einer Gegenleistung, die nicht in Gesellschaftsrechten besteht, sind die übergehenden Wirtschaftsgüter in der steuerli-
chen Schlussbilanz der übertragenden Körperschaft insoweit mindestens mit dem Wert der Gegenleistung anzusetzen. 


I. H. der Differenz zwischen dem Wert der Gegenleistung und den auf die Gegenleistung entfallenden (anteiligen) Buchwerten der über-
gehenden Wirtschaftsgüter ergibt sich ein Übertragungsgewinn. Der Berechnung des anteiligen Buchwerts ist dabei das Verhältnis des 
Gesamtwerts der Gegenleistung zum Wert der Sachgesamtheit i. S. d. § 3 Absatz 1 UmwStG zu Grunde zu legen. 


I. H. des Übertragungsgewinns sind die Wirtschaftsgüter in der steuerlichen Schlussbilanz aufzustocken. Der jeweilige Aufstockungsbe-
trag ermittelt sich aus dem Verhältnis des Übertragungsgewinns zu den gesamten stillen Reserven und stillen Lasten, mit Ausnahme der 
stillen Lasten in Pensionsrückstellungen. I. H. dieses Prozentsatzes sind die in den jeweiligen Wirtschaftsgütern enthaltenen stillen Re-
serven aufzudecken. 


Beispiel: 
Die XY-GmbH soll auf die XY-KG verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die Werte i. S. d. § 3 Absatz 1 
UmwStG stellen sich vereinfacht wie folgt dar: 
 


 gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


                                                           


 
1 Grundsätze für die Anwendung des Fremdvergleichsgrundsatzes auf die Aufteilung der Einkünfte zwischen einem inländischen Unternehmen und seiner 
ausländischen Betriebsstätte und auf die Ermittlung der Einkünfte der inländischen Betriebsstätte eines ausländischen Unternehmens nach § 1 Absatz 5 des 
Außensteuergesetzes und der Betriebsstättengewinnaufteilungsverordnung (Verwaltungsgrundsätze Betriebsstättengewinnaufteilung) 
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Anlagever-
mögen 300.000 € 200.000 € 


Eigenkapital 
[600.000 €]1 300.000 € 


Umlaufver-
mögen 150.000 € 100.000 € 


Drohverlust-
rückstellung 20.000 €  


Know-how 70.000 €     


Firmenwert 100.000 €     


 (620.000 €) 
 


300.000 € 
 


 (620.000 €) 
1Residualgröße 


300.000 € 
 


 


Die Gesellschafter der XY-GmbH erhalten bare Zuzahlungen i. H. v. insgesamt 60.000 €. 


Lösung: 


Die baren Zuzahlungen stellen nicht in Gesellschaftsrechten bestehende Gegenleistungen dar. Die Voraussetzungen des § 3 Absatz 2 
Satz 1 Nummer 3 UmwStG sind insoweit nicht erfüllt. Der Wert i. S. d. § 3 Absatz 1 UmwStG beträgt 600.000 € (= 620.000 € ./. 20.000 €) 
und der Wert der sonstigen Gegenleistung beträgt insgesamt 60.000 €. Die Gegenleistungen betragen somit 10 % des Werts i. S. d. § 3 
Absatz 1 UmwStG. Der Übertragungsgewinn beträgt 60.000 € ./. 30.000 € (entspricht 10 % der Buchwerte) = 30.000 €. In dieser Höhe 
entsteht ein Aufstockungsbetrag. 


Dieser Aufstockungsbetrag i. H. v. 30.000 € ist entsprechend dem Verhältnis des Übertragungsgewinns zu den gesamten stillen Reser-
ven und stillen Lasten zu verteilen: 
 


 Wert i. S. d. § 3 
Absatz 1 Um-


wStG 
Buchwert 


stille Reserven 
und stille Lasten 


Anlagevermögen 300.000 € 200.000 € 100.000 € 


Umlaufvermögen 150.000 € 100.000 € 50.000 € 


Know-how (originär) 70.000 € 0 € 70.000 € 


Firmenwert (originär) 100.000 € 0 € 100.000 € 


Drohverlustrückstellung ./. 20.000 € 0 € ./. 20.000 € 


 600.000 € 300.000 € 300.000 € 


 


Der Aufstockungsbetrag i. H. v. 30.000 € entspricht bezogen auf die gesamten stillen Reserven und stillen Lasten 10 % (entspricht dem 
Verhältnis 30.000 €/300.000 €). Die auf die jeweiligen Wirtschaftsgüter entfallenden Aufstockungsbeträge ermitteln sich damit wie folgt: 


 
Buchwert stille Reserven 


Aufstockung 
(10 %) 


Ansatz in der 
steuerlichen 


Schlussbilanz 


Anlagevermö-
gen 


200.000 € 100.000 € 10.000 € 210.000 € 


Umlaufvermö-
gen 


100.000 € 50.000 € 5.000 € 105.000 € 


Know-how (ori-
ginär) 


0 € 70.000 € 7.000 € 7.000 € 


Firmenwert (ori-
ginär) 


0 € 100.000 € 10.000 € 10.000 € 


Drohverlust-
rückstellung 


0 € ./. 20.000 € ./. 2.000 € ./. 2.000 € 


 300.000 € 300.000 € 30.000 € 330.000 € 


 


Aufgrund der Bewertung von Pensionsrückstellungen mit dem Teilwert i. S. d. § 6a EStG nach § 3 Absatz 1 Satz 2 UmwStG mindert ein 
tatsächlich höherer gemeiner Wert der Versorgungsverpflichtung steuerlich nicht den gemeinen Wert des Unternehmens i. S. d. § 3 Ab-
satz 1 Satz 1 UmwStG (vgl. RandnrRn. 03.08). Dies hat auch auf die Wertansätze in der steuerlichen Schlussbilanz bei Gewährung einer 
nicht in Gesellschaftsrechten bestehenden Gegenleistung Einfluss. Maßgebend für die Wertverhältnisse zur Ermittlung des Aufstockungs-
betrags (vgl. RandnrRn. 03.23) ist insoweit der Wert i. S. d. § 3 Absatz 1 UmwStG. 


Beispiel: 


Die XY-GmbH soll auf die XY-KG zur Aufnahme verschmolzen werden. Die Steuerbilanz i. S. d. § 5 Absatz 1 EStG sowie die Werte 
i. S. d. § 3 Absatz 1 UmwStG stellen sich vereinfacht wie folgt dar: 
 


 gemeiner 
Wert 


Buchwert 
 gemeiner 


Wert 
Buchwert 


Anlagever-
mögen 500.000 € 400.000 € 


Eigenkapital 
[500.000 €]1 300.000 € 


Firmenwert 
160.000 €  


Pensionsrück-
stellung 160.000 € 100.000 € 


 (660.000 €) 
 


400.000 € 
 


 (660.000 €) 
1Residualgröße 


400.000 € 
 


 


Die Gesellschafter der XY-GmbH erhalten bare Zuzahlungen von der XY-KG i. H. v. insgesamt 28.000 €. 


Lösung: 


Die baren Zuzahlungen stellen nicht in Gesellschaftsrechten bestehende Gegenleistungen dar. Die Voraussetzungen des § 3 Absatz 2 
Satz 1 Nummer 3 UmwStG sind insoweit nicht erfüllt. Der Unternehmenswert beträgt 500.000 € und der Wert der Sachgesamtheit i. S. d. 
§ 3 Absatz 1 UmwStG beträgt 560.000 €. Für die Berechnung des Aufstockungsbetrags ist der Wert i. S. d. § 3 Absatz 1 UmwStG 
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maßgebend. Die Gegenleistungen betragen somit 5 % des Werts i. S. d. § 3 Absatz 1 UmwStG. Der Übertragungsgewinn beträgt folg-
lich 28.000 € ./. 15.000 € (entspricht 5 % der Buchwerte) = 13.000 €. In dieser Höhe entsteht ein Aufstockungsbetrag. 


Dieser Aufstockungsbetrag i. H. v. 13.000 € ist entsprechend dem Verhältnis des Übertragungsgewinns zu den gesamten stillen Reser-
ven und stillen Lasten (ohne Berücksichtigung der stillen Lasten bei der Pensionsrückstellung) zu verteilen: 


 


 Wert i. S. d. § 3 
Absatz 1 UmwStG 


Buchwert 
stille Reserven und 


stille Lasten 


Anlagevermögen 500.000 € 400.000 € 100.000 € 


Firmenwert (origi-
när) 


160.000 € 0 € 160.000 € 


Pensionsrückstel-
lung 


./. 100.000 € ./. 100.000 € 0 € 


 560.000 € 300.000 € 260.000 € 


 


Der Aufstockungsbetrag i. H. v. 13.000 € entspricht bezogen auf die gesamten stillen Reserven und stillen Lasten 5 % (entspricht dem 
Verhältnis 13.000 €/260.000 €). Die auf die jeweiligen Wirtschaftsgüter entfallenden Aufstockungsbeträge ermitteln sich damit wie folgt: 


 
Buchwert 


stille Reserven 
und stille Las-


ten 


Aufstockung 
(5 %) 


Ansatz in der 
steuerlichen 


Schlussbilanz 


Anlagevermö-
gen 


400.000 € 100.000 € 5.000 € 405.000 € 


Firmenwert (ori-
ginär) 


0 € 160.000 € 8.000 € 8.000 € 


Pensionsrück-
stellung 


./. 100.000 € 0 € 0 € ./. 100.000 € 


 300.000 € 260.000 € 13.000 € 313.000 € 


 


c) Ansatz der übergehenden Wirtschaftsgüter mit einem Zwischenwert 


Unter den in RandnrRn. 03.10 genannten Voraussetzungen können die übergehenden aktiven und passiven Wirtschaftsgüter, einschließ-
lich nicht entgeltlich erworbener und selbst geschaffener immaterieller Wirtschaftsgüter, auf Antrag einheitlich mit einem über dem Buch-
wert und unter dem gemeinen Wert liegenden Wert angesetzt werden (Zwischenwert). Die in den einzelnen Wirtschaftsgütern ruhenden 
stillen Reserven und Lasten sind um einen einheitlichen Prozentsatz aufzulösen; zur Bewertung von Pensionsrückstellungen vgl. § 3 
Absatz 1 Satz 2 UmwStG. Für den Ansatz eines Zwischenwerts sind die Ansätze in der Handelsbilanz nicht maßgeblich. 


RandnrRn. 03.11 – 03.24 gelten entsprechend. Zu der für den Ansatz des Zwischenwerts notwendigen Ermittlung des gemeinen Werts 
der Sachgesamtheit vgl. RandnrRn. 03.07 – 03.09. 


 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert 


Der Antrag auf Ansatz der übergehenden Wirtschaftsgüter mit dem Buch- oder Zwischenwert ist nach § 3 Absatz 2 Satz 2 UmwStG bei 
dem für die Besteuerung nach §§ 20, 26 AO zuständigen Finanzamt der übertragenden Körperschaft zu stellen. Dies gilt auch, wenn zum 
übergehenden Vermögen der übertragenden Körperschaft Beteiligungen an in- oder ausländischen Mitunternehmerschaften gehören; zur 
verfahrensrechtlichen Änderungsmöglichkeit des Feststellungsbescheids der Mitunternehmerschaft vgl. RandnrRn. 03.03. 


Ist bei einer ausländischen Umwandlung (RandnrRn. 01.20 ff.) kein Finanzamt i. S. d. §§ 20, 26 AO für die Besteuerung der übertragen-
den Körperschaft zuständig, ist – vorbehaltlich einer anderweitigen Zuständigkeitsvereinbarung nach § 27 AO – bei einer Personenge-
sellschaft als übernehmender Rechtsträger das für die gesonderte und einheitliche Feststellung der Einkünfte der übernehmenden Per-
sonengesellschaft zuständige Finanzamt maßgebend; zur örtlichen Zuständigkeit bei ausländischen Personengesellschaften mit inländi-
schen Gesellschaftern siehe Nummer 6 des AEAO zu § 18. BMF-Schreiben vom 11.12.1989, BStBl I S. 470, und BMF-Schreiben vom 
2.1.2001, BStBl I S. 40. Sonderzuständigkeiten der jeweiligen Landesfinanzbehörden für Beteiligungen an ausländischen Personenge-
sellschaften sind zu beachten. § 25 AO gilt entsprechend. 


Unterbleibt eine Feststellung der Einkünfte der übernehmenden Personengesellschaft, weil nur ein Gesellschafter im Inland ansässig ist, 
oder in den Fällen der Verschmelzung auf eine natürliche Person, ist das Finanzamt i. S. d. § 3 Absatz 2 Satz 2 UmwStG zuständig, das 
nach §§ 19 oder 20 AO für die Besteuerung dieses Gesellschafters oder dieser natürlichen Person zuständig ist. 


Der Antrag auf Ansatz eines Buch- oder Zwischenwerts ist von der übertragenden Körperschaft bzw. von dem übernehmenden Rechts-
träger als steuerlicher Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) spätestens bis zur erstmaligen Abgabe der steuerlichen Schluss-
bilanz (vgl. RandnrRn. 03.01) zu stellen. Das Wahlrecht kann von der übertragenden Körperschaft bzw. von deren steuerlichem Rechts-
nachfolger für alle übergehenden Wirtschaftsgüter nur einheitlich ausgeübt werden (vgl. RandnrRn. 03.13). 


Der bei der zuständigen Finanzbehörde zu stellende Antrag bedarf keiner besonderen Form, ist bedingungsfeindlich und unwiderruflich. 
Aus dem Antrag muss sich ergeben, ob das übergehende Vermögen mit dem Buch- oder einem Zwischenwert anzusetzen ist. Für die 
Auslegung des Antrags gelten die allgemeinen zivilrechtlichen Auslegungsgrundsätze entsprechend (§§ 133, 157 BGB). Bei einem Zwi-
schenwertansatz muss jedoch ausdrücklich angegeben werden, in welcher Höhe oder zu welchem Prozentsatz die stillen Reserven auf-
zudecken sind. Weichen die Ansätze in der steuerlichen Schlussbilanz von dem Antrag ab, hat der Wertansatz entsprechend dem Antrag 
zu erfolgen. Wenn die ausdrückliche Erklärung abgegeben wird, dass die Steuerbilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG gleichzeitig 
die steuerliche Schlussbilanz sein soll (vgl. RandnrRn. 03.01), ist in dieser Erklärung gleichzeitig ein konkludenter Antrag auf Ansatz der 
Buchwerte zu sehen, sofern kein ausdrücklicher gesonderter anderweitiger Antrag gestellt wurde. 


Setzt die übertragende Körperschaft die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz mit dem gemeinen Wert oder 
dem Buchwert an und ergibt sich z. B. aufgrund einer späteren Betriebsprüfung, dass die gemeinen Werte oder die Buchwerte höher bzw. 
niedriger als die von der übertragenden Körperschaft angesetzten Werte sind, ist der Wertansatz in der steuerlichen Schlussbilanz dem-
entsprechend zu berichtigen. Der Bilanzberichtigung steht die Unwiderruflichkeit des Antrags nach § 3 Absatz 2 Satz 2 UmwStG nicht 
entgegen. Liegt der gemeine Wert unter dem Buchwert, ist RandnrRn. 03.12 zu beachten. 


Setzt die übertragende Körperschaft hingegen die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz einheitlich zum Zwi-
schenwert an, bleiben vorrangig diese Wertansätze maßgebend, sofern dieser Wert oberhalb des Buchwerts und unterhalb des gemeinen 
Werts liegt. 
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03.26 


03.27 


03.28 
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03.30 







 


30 


3. Fiktive Körperschaftsteueranrechnung nach § 3 Absatz 3 UmwStG 


§ 3 Absatz 3 UmwStG gilt insbesondere bei Verschmelzung einer Körperschaft mit Ort der Geschäftsleitung im Inland auf eine Personen-
gesellschaft ausländischer Rechtsform, die die Voraussetzungen des Artikels 3 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 
25.11.2009 (Fusionsrichtlinie), erfüllt, soweit 


– die übertragenen Wirtschaftsgüter einer Betriebsstätte der übertragenden Körperschaft in einem anderen EU-Mitgliedstaat zuzurech-
nen sind, 


– die Bundesrepublik Deutschland die Doppelbesteuerung bei der übertragenden Körperschaft nicht durch Freistellung vermeidet (§ 3 
Absatz 3 Satz 2 UmwStG) und 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen Wirt-
schaftsgüter bei den Gesellschaftern der übernehmenden Personengesellschaft ausgeschlossen oder beschränkt wird (§ 3 Absatz 2 
Satz 1 Nummer 2 UmwStG). 


Zur Ermittlung des Betrags der nach § 3 Absatz 3 UmwStG anrechenbaren ausländischen Körperschaftsteuer ist regelmäßig ein Aus-
kunftsersuchen nach § 117 AO an den ausländischen Betriebsstättenstaat erforderlich. 


 


B. Auswirkungen auf den Gewinn des übernehmenden Rechtsträgers  
(§ 4 UmwStG) 


I. Wertverknüpfung 


Der übernehmende Rechtsträger hat die auf ihn übergehenden Wirtschaftsgüter mit Wirkung zum steuerlichen Übertragungsstichtag (§ 2 
UmwStG) mit den Wertansätzen zu übernehmen, die die übertragende Körperschaft in deren steuerlicher Schlussbilanz (§ 3 UmwStG) 
angesetzt hat. Das gilt auch, wenn übertragender Rechtsträger eine steuerbefreite oder eine ausländische Körperschaft ist. Auch für 
diejenigen Bilanzansätze, bei denen es an der Wirtschaftsguteigenschaft fehlt (z. B. Rechnungsabgrenzungsposten, Sammelposten nach 
§ 6 Absatz 2a EStG), sind nach § 4 Absatz 2 Satz 1 UmwStG die Wertansätze aus der steuerlichen Schlussbilanz der übertragenden 
Körperschaft zu übernehmen (vgl. RandnrRn. 03.04). Ist der übernehmende Rechtsträger eine Personengesellschaft, können die über-
gehenden Wirtschaftsgüter sowohl in der Gesamthandsbilanz als auch ggf. in der Ergänzungsbilanz ausgewiesen werden. 


Ist die übertragende Körperschaft an der übernehmenden Personengesellschaft beteiligt, gehören zum übergehenden Vermögen auch 
die der übertragenden Körperschaft anteilig zuzurechnenden Wirtschaftsgüter der übernehmenden Personengesellschaft. Auf Rand-
nrRn. 03.10 wird hingewiesen. 


Bei der Verschmelzung durch Aufnahme auf eine bereits bestehende Personengesellschaft stellt die Übernahme des Betriebsvermögens 
einen laufenden Geschäftsvorfall dar. Entspricht der steuerliche Übertragungsstichtag dem Schluss des Wirtschaftsjahres des überneh-
menden Rechtsträgers, ist das übergehende Vermögen nach allgemeinen Bilanzierungsgrundsätzen in der regulären Bilanz des über-
nehmenden Rechtsträgers zu erfassen.  


Bei der Verschmelzung durch Neugründung ist auf den steuerlichen Übertragungsstichtag eine steuerliche Eröffnungsbilanz zu erstellen.  


Für den Fall, dass die Übernehmerin ihren Gewinn nach § 4 Absatz 3 EStG ermittelt, ist auf den steuerlichen Übertragungsstichtag eine 
eigene Übernahmebilanz, in der das zusammengefasste Betriebsvermögen ausgewiesen wird, nicht aufzustellen (vgl. BFH vom 
5.11.2015, III R 12/13 und 13/13, BStBl 2016 II S. 420 und 468). Da ein Übergangsgewinn bzw. -verlust nach R 4.6 Absatz 2 EStR in 
diesen Fällen nicht zu ermitteln ist, ist auf die zutreffende Erfassung von künftigen Erträgen (z. B. Forderungsrückzahlung) zu achten. 


Gilt für einen übernommenen Wertansatz i. S. d. RandnrRn. 04.01 zu den auf den steuerlichen Übertragungsstichtag folgenden Bilanz-
stichtagen ein steuerliches Wahlrecht (z. B. Rücklage nach § 6b EStG), kann dieses Wahlrecht auch an den nachfolgenden Bilanzstich-
tagen unabhängig von der handelsrechtlichen Jahresbilanz ausgeübt werden. 


 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn 


Nach § 4 Absatz 1 Satz 2 UmwStG sind die Anteile des übernehmenden Rechtsträgers an der übertragenden Körperschaft zum steuer-
lichen Übertragungsstichtag mit dem Buchwert anzusetzen, allerdings erhöht um steuerwirksame Abschreibungen, die in früheren Jahren 
vorgenommen worden sind, sowie um Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens jedoch bis zum gemeinen Wert. Ist der 
gemeine Wert der Anteile des übernehmenden Rechtsträgers an der übertragenden Körperschaft niedriger als deren Buchwert, ist nach 
§ 4 Absatz 1 Satz 2 UmwStG zum steuerlichen Übertragungsstichtag eine Abstockung auf den gemeinen Wert vorzunehmen. Auf den 
sich daraus ergebenden Verlust ist ggf. § 8b Absatz 3 KStG bzw. § 3c Absatz 2 EStG anzuwenden (vgl. BFH-Urteil vom 30.7.2014, I R 
58/12, BStBl 2015 II S. 199). 


Die Hinzurechnung gem. § 4 Absatz 1 Satz 2 UmwStG betrifft ausschließlich die am steuerlichen Übertragungsstichtag im Betriebsver-
mögen des übernehmenden Rechtsträgers gehaltenen Anteile, bei denen der Buchwert um entsprechende Abzüge steuerwirksam ge-
mindert wurde und am steuerlichen Übertragungsstichtag unter dem gemeinen Wert liegt. Für Anteile, die am steuerlichen Übertragungs-
stichtag vor Anwendung des § 5 UmwStG zum Betriebsvermögen eines Anteilseigners gehören, enthält § 5 Absatz 3 UmwStG eine ent-
sprechende Regelung (vgl. RandnrRn. 05.10). 


Abweichend vom allgemeinen Wertaufholungsgebot gem. § 6 Absatz 1 Nummer 1 Satz 4 und Nummer 2 Satz 3 EStG sind nach § 4 
Absatz 1 Satz 2 UmwStG bzw. nach § 5 Absatz 3 UmwStG ausschließlich die dort aufgeführten Wertminderungen vor Ermittlung des 
Übernahmeergebnisses bis zum gemeinen Wert wieder hinzuzurechnen. Eine Wertaufholung ist jedoch nicht vorzunehmen, soweit bis 
zum Ablauf des steuerlichen Übertragungsstichtags eine steuerwirksame Wertaufholung (§ 6 Absatz 1 Nummer 2 Satz 3 i. V. m. § 6 Ab-
satz 1 Nummer 1 Satz 4 EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 EStG gewinnerhöhend aufgelöst worden ist. 
Steuerwirksame Teilwertabschreibungen sind vor nicht voll steuerwirksamen Teilwertabschreibungen hinzuzurechnen. 


Der Beteiligungskorrekturgewinn gehört nicht zum Übernahmegewinn und ist nach den allgemeinen Grundsätzen zu besteuern. Dies gilt 
nach § 4 Absatz 1 Satz 2 und 3 UmwStG auch insoweit, als die Anteile in früheren Jahren nur zum Teil steuerwirksam (z. B. anteilig nach 
§ 3c Absatz 2 EStG) abgeschrieben worden sind. Durch die Erhöhung des Buchwerts mindert sich das Übernahmeergebnis (vgl. Rand-
nrRn. 04.27). 


 


III. Eintritt in die steuerliche Rechtsstellung (§ 4 Absatz 2 und 3 UmwStG) 


1. Absetzungen für Abnutzung 


Der übernehmende Rechtsträger tritt in die steuerliche Rechtsstellung der übertragenden Körperschaft auch hinsichtlich ihrer historischen 
Anschaffungs- oder Herstellungskosten ein. 


Der Eintritt in die steuerliche Rechtsstellung der übertragenden Körperschaft erfolgt nach § 4 Absatz 3 UmwStG auch dann, wenn die 
übergegangenen Wirtschaftsgüter in der steuerlichen Schlussbilanz der übertragenden Körperschaft mit dem Zwischenwert oder mit dem 
gemeinen Wert angesetzt worden sind. Die Absetzungen für Abnutzung bemessen sich dann bei dem übernehmenden Rechtsträger: 


– in den Fällen des § 7 Absatz 4 Satz 1 und Absatz 5 EStG nach der bisherigen Bemessungsgrundlage, vermehrt um den Aufsto-
ckungsbetrag (= Differenz zwischen dem Buchwert der Gebäude unmittelbar vor Aufstellung der steuerlichen Schlussbilanz und dem 


03.31 


03.32 


04.01 


04.02 


04.03 


04.04 


04.05 


04.06 


04.07 


04.08 


04.09 


04.10 







 


31 


 


Wert, mit dem die Körperschaft die Gebäude in der steuerlichen Schlussbilanz angesetzt hat). Auf diese Bemessungsgrundlage ist 
der bisherige Prozentsatz weiterhin anzuwenden. Wird in den Fällen des § 7 Absatz 4 Satz 1 EStG die volle Absetzung innerhalb der 
tatsächlichen Nutzungsdauer nicht erreicht, können die Absetzungen für Abnutzung nach der Restnutzungsdauer des Gebäudes 
bemessen werden; 


– in allen anderen Fällen nach dem Wert, mit dem die Körperschaft die Wirtschaftsgüter in der steuerlichen Schlussbilanz angesetzt 
hat, und der Restnutzungsdauer dieser Wirtschaftsgüter. Das gilt auch für übergehende entgeltlich erworbene immaterielle Wirt-
schaftsgüter mit Ausnahme eines Geschäfts- oder Firmenwerts. Die Restnutzungsdauer ist nach den Verhältnissen am steuerlichen 
Übertragungsstichtag neu zu schätzen (BFH vom 29.11.2007, IV R 73/02, BStBl 2008 II S. 407); 


– für die Absetzungen für Abnutzung eines Geschäfts- oder Firmenwerts gilt § 7 Absatz 1 Satz 3 EStG. Auch wenn zum steuerlichen 
Übertragungsstichtag bereits ein (derivativer) Geschäfts- oder Firmenwert vorhanden ist, bemessen sich die Absetzungen für Abnut-
zung wegen § 7 Absatz 1 Satz 3 EStG nicht nach der Restnutzungsdauer. In diesen Fällen ist der Geschäfts- oder Firmenwert nach 
der bisherigen Bemessungsgrundlage ggf. vermehrt um einen Aufstockungsbetrag einheitlich mit 1/15 abzuschreiben. 


Zu späteren Bilanzstichtagen bilden die fortgeführten ursprünglichen Anschaffungs- oder Herstellungskosten (ggf. gemindert um Abset-
zungen für Abnutzung, Abzüge nach § 6b EStG usw., und erhöht um nachträgliche Anschaffungs- oder Herstellungskosten) oder bei 
einem am steuerlichen Übertragungsstichtag angesetzten höheren gemeinen Wert oder Zwischenwert dieser fortgeführte Wert die Be-
wertungsobergrenze i. S. d. § 6 Absatz 1 EStG sowie einer Wertaufholungspflicht i. S. d. § 6 Absatz 1 Nummer 1 Satz 4 oder Nummer 2 
Satz 3 EStG. 


 


2. Verlustabzug bei Auslandsbetriebsstätten 


Die entgeltliche oder unentgeltliche Übertragung einer in einem ausländischen Staat belegenen Betriebsstätte führt zur Nachversteuerung 
von zuvor nach § 2a Absatz 3 EStG a. F. bzw. § 2 Absatz 1 AuslInvG abgezogenen Verlusten (vgl. § 2 Absatz 4 EStG a. F. i. V. m. § 52 
Absatz 3 EStG1) bzw. § 2 Absatz 2 AuslInvG i. V. m. § 8 Absatz 5 Satz 2 AuslInvG) noch bei der übertragenden Körperschaft. Gleiches 
gilt nach den genannten Vorschriften im Fall der Umwandlung einer im ausländischen Staat belegenen Betriebsstätte in eine Kapitalge-
sellschaft. 


 


3. Besonderheiten bei Unterstützungskassen (§ 4 Absatz 2 Satz 4 UmwStG) 


Ist die übertragende Körperschaft eine Unterstützungskasse, erhöht sich der laufende Gewinn des übernehmenden Rechtsträgers in dem 
Wirtschaftsjahr, in das der Umwandlungsstichtag fällt, um die von ihm, seinen Gesellschaftern oder seinen Rechtsvorgängern an die 
Unterstützungskasse geleisteten Zuwendungen nach § 4d EStG; § 15 Absatz 1 Satz 1 Nummer 2 Satz 2 EStG gilt sinngemäß. Damit 
wird der Betriebsausgabenabzug der Zuwendungen an die Unterstützungskasse in der Rechtsform einer Körperschaft wieder rückgängig 
gemacht, soweit sie von der übernehmenden Personengesellschaft oder einem Mitunternehmer dieser Personengesellschaft getätigt 
wurden. 


 


4. Sonstige Folgen der Rechtsnachfolge 


Die Vermögensübernahme stellt für Zwecke des § 6b EStG und des § 7g EStG keine begünstigte Anschaffung dar. 


Beim übernehmenden Rechtsträger werden Vorbesitzzeiten (z. Bim Rahmen des. § 6b EStG, § 9 Nummer 2a und 7 GewStG) angerech-
net; vgl. § 4 Absatz 2 Satz 3 UmwStG. Die Anwendung des § 4 Absatz 2 Satz 3 UmwStG ist in den Fällen des § 9 Nummer 2a und 7 
GewStG ausgeschlossen, da diese Regelungen nicht auf einen Zeitraum, sondern auf die Verhältnisse zu einem Zeitpunkt abstellen. Die 
Gewährung des gewerbesteuerlichen Schachtelprivilegs nach § 9 Nummer 2a und 7 GewStG setzt daher eine Umwandlung rückwirkend 
auf den Beginn des Erhebungszeitraums voraus (vgl. BFH-Urteil vom 16.4.2014, I R 44/13, BStBl 2015 II S. 303) angerechnet.. Behalte-
fristen (z. B. nach § 7g EStG oder dem InvZulG) werden durch den Übergang des Vermögens nicht unterbrochen. 


Ein in der steuerlichen Schlussbilanz des übertragenden Rechtsträgers entgegen § 5 EStG angesetztes Wirtschaftsgut (vgl. Rand-
nrRn. 03.06) ist in der Steuerbilanz des übernehmenden Rechtsträgers auszuweisen und in der Folgezeit unter Anwendung des § 5 EStG 
ertragswirksam aufzulösen. Ein Die in der steuerlichen Schlussbilanz nach § 3 Absatz 1 Satz 1 UmwStG anzusetzenden, nicht entgeltlich 
erworbenen und selbstgeschaffenen immateriellen Wirtschaftsgüter (z.B. originärer Geschäfts- oder Firmenwert, Kundenstamm) anzu-
setzender originärer Geschäfts- oder Firmenwert der übertragenden Körperschaft wird werden vom übernehmenden Rechtsträger auf-
grund der Umwandlung angeschafft (vgl. Randnr. 00.02). Zur bilanzsteuerrechtlichen Berücksichtigung Ansatz- und Bewertungsvorbe-
halten bei der Übernahme von übernommenen schuldrechtlichen Verpflichtungen gem. § 5 Absatz 7 EStG vgl. BMF-Schreiben vom 
30.11.2017, BStBl I S. 1619. Der übernehmende Rechtsträger hat eine vor der Umwandlung begründete Aufwandsverteilung gem. § 4f 
EStG als Rechtsnachfolger entsprechend § 4f Absatz 1 Satz 7 EStG fortzuführen. Entsprechendes gilt für eventuelle Rücklagen nach § 
5 Absatz 7 Satz 5 EStG im Zusammenhang mit vom übertragenden Rechtsträger übernommenen Verpflichtungen.vgl. BMF-Schreiben 
vom 24.6.2011, BStBl I S. 627). 


Ist die übertragende Körperschaft an einer Mitunternehmerschaft beteiligt und wurden in der steuerlichen Schlussbilanz Wirtschaftsgüter 
mit einem über dem Buchwert liegenden Wert ausgewiesen, ist der Aufstockungsbetrag in einer Ergänzungsbilanz bei dieser Mitunter-
nehmerschaft für den übernehmenden Rechtsträger auszuweisen. 


 


IV. Übernahmeergebnis 


1. Zuordnung der Anteile zum Betriebsvermögen des übernehmenden Rechtsträgers 


Ein Übernahmeergebnis ist nur für die Anteile zu ermitteln, die am steuerlichen Übertragungsstichtag zum Betriebsvermögen (einschließ-
lich Sonderbetriebsvermögen) des übernehmenden Rechtsträgers gehören. Hierzu gehören auch die Anteile, die nach § 5 UmwStG dem 
Betriebsvermögen des übernehmenden Rechtsträgers zuzuordnen sind (vgl. RandnrRn. 05.01 ff.). 


 


2. Personen- sowie ggf. anteilsbezogene Ermittlung 


Geht das Vermögen der Körperschaft auf eine Personengesellschaft über, ist das Übernahmeergebnis grundsätzlich unter Berücksichti-
gung der individuellen Anschaffungskosten bzw. Buchwerte der Beteiligungen und der jeweiligen Höhe eines möglichen Sperrbetrags 
nach § 50c EStG personenbezogen zu ermitteln. Dadurch kann z. B. bei einem Gesellschafter ein Übernahmegewinn und bei einem 
anderen Gesellschafter ein Übernahmeverlust entstehen. 


Bei der Ermittlung des Übernahmeergebnisses ist Folgendes zu beachten: 


                                                           


 
1) Jetzt § 52 Absatz. 2 EStG. 
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– Für Anteile, die bereits vor dem steuerlichen Übertragungsstichtag zum Gesamthandsvermögen der übernehmenden Personenge-
sellschaft gehört haben oder nach § 5 Absatz 1 UmwStG als zum steuerlichen Übertragungsstichtag dem Gesamthandsvermögen 
der Personengesellschaft zugeordnet gelten, ist das (anteilige)auf diese Anteile entfallende Übernahmeergebnis gesondert zu ermit-
teln und auf die bisherigen Mitunternehmer i. R. d. gesonderten und einheitlichen Feststellung der Einkünfte entsprechend ihrer Be-
teiligungihrem Anteil am Gesamthandsvermögen unter Berücksichtigung der jeweiligen Ergänzungsbilanzen zu verteilen. 


– Für Anteile, die bereits vor dem steuerlichen Übertragungsstichtag zu dem Sonderbetriebsvermögen des übernehmenden Rechtsträ-
gers gehören oder nach § 5 Absatz 2 und 3 UmwStG dem Betriebsvermögen der Personengesellschaft zugeordnet werden, ist für 
jeden dieser Anteilseigner der übertragenden Körperschaft das Übernahmeergebnis gesondert zu ermitteln. 


Für die Ermittlung des Übernahmeergebnisses ist grundsätzlich von einer einzigen Beteiligung auszugehen. Ausnahmsweise kann eine 
anteilsbezogene Betrachtung erforderlich sein, wenn die Anteile unterschiedlichen steuerlichen Bedingungen unterliegen (z. B. einbrin-
gungsgeborene Anteile oder Anteile i. S. d. § 4 Absatz 6 Satz 6 UmwStG). 


Über den Beteiligungskorrekturgewinn, die auf die Mitunternehmer der übernehmenden Personengesellschaft entfallenden Anteile am 
Übernahmegewinn oder -verlust, die anteiligen Erhöhungs- und Minderungsbeträge i. S. d. § 4 Absatz 5 UmwStG sowie die Anwendung 
des § 4 Absatz 6 und 7 UmwStG entscheidet das für die gesonderte und einheitliche Feststellung der Einkünfte der übernehmenden 
Personengesellschaft zuständige Finanzamt. 


 


3. Ausländische Anteilseigner 


Ausländische Anteilseigner von Körperschaften, die aufgrund der Umwandlung Mitunternehmer der Personengesellschaft werden, sind 
in die gesonderte und einheitliche Feststellung nach §§ 180 ff. AO (auch mit der Folge der Anrechnung der Kapitalertragsteuer auf die 
Bezüge nach § 7 UmwStG im Rahmen des Veranlagungsverfahrens) nur insoweit einzubeziehen, als für die Bundesrepublik Deutschland 
zum steuerlichen Übertragungsstichtag ein Besteuerungsrecht hinsichtlich des Gewinns aus der Veräußerung der Anteile an der Körper-
schaft oder der Einkünfte i. S. d. § 7 UmwStG bestanden hat (anders bei der Einlagefiktion nach § 5 Absatz 2 und 3 UmwStG: vgl. Rand-
nrRn. 05.07 und 05.09). Für Anteile i. S. d. § 5 Absatz 2 UmwStG ergibt sich z. B. das abkommensrechtliche Besteuerungsrecht für das 
Übernahmeergebnis in der Regel aus einer dem Artikel 13 Absatz 5 OECD-MA vergleichbaren Vorschrift in einem DBA. Für die Bezüge 
i. S. d. § 7 UmwStG ergibt sich das deutsche Besteuerungsrecht regelmäßig aus einer dem Artikel 10 OECD-MA vergleichbaren Vorschrift 
in einem DBA. 


Ist an der übertragenden Körperschaft oder an der übernehmenden Personengesellschaft auch ein ausländischer Anteilseigner bzw. 
Mitunternehmer beteiligt und verfügt die übertragende Körperschaft über Betriebsvermögen in einem ausländischen Staat, mit dem z. B. 
kein DBA besteht, geht das Besteuerungsrecht der Bundesrepublik Deutschland an diesem Betriebsvermögen in dem Verhältnis verloren, 
wie der ausländische Anteilseigner bzw. Mitunternehmer am übernehmenden Rechtsträger beteiligt wird oder ist. 


In dem Umfang, in dem stille Reserven im Betriebsvermögen der Betriebsstätte in einem ausländischen Staat, mit dem z. B. kein DBA 
besteht, aufzudecken sind (vgl. RandnrRn. 03.19), ist für die inländischen Beteiligten der Aufstockungsbetrag anteilig – entsprechend 
ihrer Beteiligung am übernehmenden Rechtsträger – in einer negativen Ergänzungsbilanz auszuweisen. Für die ausländischen Beteiligten 
ergibt sich korrespondierend ein anteiliger Ausweis des Aufstockungsbetrags in einer positiven Ergänzungsbilanz. 


Beispiel: 


Die X-GmbH soll auf die bestehende Y-OHG (bisherige Mitunternehmer sind C und D zu je 50 %) verschmolzen werden. A und B sind 
jeweils zu 50 % Anteilseigner der X-GmbH und werden nach der Verschmelzung zu jeweils 30 % Mitunternehmer der Y-OHG. Die X-
GmbH hat auch eine Betriebsstätte in einem ausländischen Staat, mit dem kein DBA besteht. Der Buchwert der Wirtschaftsgüter der 
ausländischen Betriebsstätte beträgt 200.000 € und der gemeine Wert beträgt 700.000 €. A, C und D haben ihren Wohnsitz im Inland 
und B hat seinen Wohnsitz und gewöhnlichen Aufenthalt im Ausland. Die X-GmbH beantragt den Ansatz der Buchwerte nach § 3 
Absatz 2 UmwStG. 


Lösung: 


Die Voraussetzungen für die Buchwertfortführung gem. § 3 Absatz 2 UmwStG liegen in Bezug auf die (künftigen) Betriebsstättenein-
künfte nur für die auf die Inländer A, C und D entfallenden Anteile (zusammen 70 %) vor. Denn insoweit wird das deutsche Besteue-
rungsrecht nicht ausgeschlossen oder beschränkt. Soweit die ausländischen Wirtschaftsgüter künftig dem B zuzurechnen sind (30 %), 
wird das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus deren Veräußerung ausgeschlossen und eine Buchwertfortführung 
ist nach § 3 Absatz 2 Satz 1 Nummer 2 UmwStG nicht zulässig. In der steuerlichen Schlussbilanz der X GmbH sind die der ausländi-
schen Betriebsstätte zuzuordnenden Wirtschaftsgüter mit 350.000 € (= 200.000 € + 30 % von 500.000 €) anzusetzen. Dieser Aufsto-
ckungsbetrag ist anteilig – entsprechend der Beteiligung von A, C und D am übernehmenden Rechtsträger (z. B. A = 30 % von 150.000 € 
= 45.000 €; insgesamt für A, C und D also 105.000 €) – in negativen Ergänzungsbilanzen bei der übernehmenden Personengesellschaft 
auszuweisen. Für B ergibt sich ein korrespondierender Ansatz in einer positiven Ergänzungsbilanz i. H. v. 105.000 €. 


Wenn in dem Beispiel nicht B, sondern C im Ausland ansässig ist, gilt Entsprechendes. 


 


4. Anteile, die nicht dem Betriebsvermögen des übernehmenden Rechtsträgers zuzurechnen sind 


Für Anteilseigner, deren Anteile an der übertragenden Körperschaft zum steuerlichen Übertragungsstichtag nicht zum Betriebsvermögen 
des übernehmenden Rechtsträgers gehören und diesem Betriebsvermögen auch nicht nach § 5 UmwStG oder nach § 27 Absatz 3 Num-
mer 1 UmwStG fiktiv zugerechnet werden, wird ein Übernahmeergebnis nicht ermittelt (vgl. RandnrRn. 04.18). Die Besteuerung der an-
teiligen offenen Rücklagen gem. § 7 UmwStG bleibt davon unberührt. 


 


5. Entstehungszeitpunkt 


Das Übernahmeergebnis entsteht mit Ablauf des steuerlichen Übertragungsstichtags (vgl. RandnrRn. 02.04). Das gilt auch für einen 
Übernahmefolgegewinn i. S. d. § 6 UmwStG (vgl. RandnrRn. 06.01 ff.). 


 


6. Ermittlung des Übernahmeergebnisses 


Das Übernahmeergebnis ist nach § 4 Absatz 4 und 5 UmwStG wie folgt zu ermitteln: 


 


 (Anteiliger) Wert, mit dem die übergegangenen Wirtschaftsgüter i. S. d. § 4 Ab-
satz 1 Satz 1 UmwStG zu übernehmen sind (vgl. RandnrRn. 04.28) 


+ Zuschlag für neutrales Vermögen (§ 4 Absatz 4 Satz 2 UmwStG; vgl. Rand-
nrRn. 04.29) 


04.21 


04.22 


04.23 


04.24 


04.25 


04.26 


04.27 
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./. Wert der Anteile an der übertragenden Körperschaft (ggf. nach Korrektur gem. 
§ 4 Absatz 1 Satz 2 und Absatz 2 Satz 5 UmwStG; vgl. RandnrRn. 04.30 und 
04.05 ff.) 


./. Kosten des für den Vermögensübergangs (vgl. RandnrRn. 04.34 f.) 


= Übernahmeergebnis 1. Stufe (§ 4 Absatz 4 Satz 1 und 2 UmwStG) 


+ Sperrbetrag nach § 50c EStG (§ 4 Absatz 5 Satz 1 UmwStG; vgl. 
Randnr. 04.37) 


./. Bezüge, die nach § 7 UmwStG zu den Einkünften aus Kapitalvermögen i. S. d. 
§ 20 Absatz 1 Nummer 1 EStG gehören (§ 4 Absatz 5 Satz 2 UmwStG) 


= Übernahmeergebnis 2. Stufe (§ 4 Absatz 4 und 5 UmwStG) 


 (Dieser Wert ist Gegenstand der gesonderten und einheitlichen Feststellung) 


 


Beispiel 1: 


An einer GmbH sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 % beteiligt. A und B sind im Inland unbeschränkt 
einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) an der GmbH im 
Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C ist im Ausland ansässig und 
hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermögen. Nach dem mit dem Wohnsitzstaat des C abgeschlossenen 
DBA steht das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an Kapitalgesellschaften nur dem Wohnsitzstaat zu. 
Für Dividenden sieht das DBA ein Quellensteuerrecht entsprechend dem Artikel 10 OECD-MA vor. 


Die GmbH wird durch Formwechsel in eine KG umgewandelt. In der steuerlichen Schlussbilanz der GmbH werden die übergehenden 
Wirtschaftsgüter auf Antrag zulässigerweise (einheitlich) mit dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon Nennkapital = 
1.400.000 € und offene Rücklagen = 600.000 €) angesetzt und von der KG entsprechend übernommen. Von den Umwandlungskosten 
entfallen 20.000 € auf die KG. Der gemeine Wert des übertragenen Vermögens beträgt 4.000.000 €. 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger entspricht dem 
Kalenderjahr. 


Lösung: 


Die KG hat die steuerlichen Buchwerte zu übernehmen (§ 4 Absatz 1 Satz 1 UmwStG). Die bisherigen Anteile von A und C an der 
GmbH gelten nach § 5 Absatz 2 UmwStG als zu den Anschaffungskosten in das Betriebsvermögen der KG eingelegt. Der bisherige 
Anteil des B gilt nach § 5 Absatz 3 UmwStG als zum Buchwert in das Betriebsvermögen der Übernehmerin überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende Anteil 
an einem Übernahmegewinn bleibt allerdings i. R. d. gesonderten und einheitlichen Feststellung außer Ansatz, weil nur steuerpflichtige 
Einkünfte festzustellen sind. Für die Bundesrepublik Deutschland hat ein Besteuerungsrecht hinsichtlich des Gewinns aus der Veräu-
ßerung dieses Anteils an der GmbH nach dem DBA mit dem Wohnsitzstaat des C insoweit nicht bestanden; Gleiches würde auch für 
einen Übernahmeverlust gelten. Aufgrund des abkommensrechtlichen Quellensteuerrechts sind die Bezüge i. S. d. § 7 UmwStG jedoch 
in die Feststellung mit einzubeziehen (vgl. RandnrRn. 07.02). 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4  
UmwStG und den Bezügen i. S. d. § 7 UmwStG sind für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergebnis     


Wert des übernomme-
nen Vermögens 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les Vermögen 0 € 0 €  0 € 0 € 


./. Wert der Anteile an 
der GmbH 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten des für den 
Vermögensübergangs 10.000 € 6.000 €  4.000 € 20.000 € 


= Übernahmeergebnis 
1. Stufe 590.000 € 494.000 € 296.000 € 1.380.000 € 


./. Bezüge nach § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergebnis 
2. Stufe 290.000 € 314.000 € 176.000 € 780.000 € 


davon stpfl. Übernah-
meergebnis 290.000 € 314.000 €  0 € 604.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsverfah-
ren (vor Anwendung von 
§ 3 Nummer 40 EStG) 300.000 € 180.000 € 120.000 € 600.000 € 


anzurechnende Kapital-
ertragsteuer (25 %) 75.000 € 45.000 €  30.000 €   


 DBA-Quellensteuer-
recht     


Gesonderte und ein-
heitliche Feststellung:     
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a) Übernahmeergebnis 
gem. § 4 UmwStG 290.000 € 314.000 €  0 € 604.000 € 


b) Bezüge gem. § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Einkünfte aus Ge-
werbebetrieb 590.000 € 494.000 € 120.000 € 1.204.000 € 


 


Beispiel 2: 


Die im EU-Ausland ansässige EU Kapitalgesellschaft (ohne inländische Betriebsstätte) wird auf eine gewerbliche EU Personengesell-
schaft mit Sitz und Geschäftsleitung im selben EU-aAusläandischen Staat umgewandelt. Gesellschafter der EU-Kapitalgesellschaft sind 
die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 %. A und B sind im Inland unbeschränkt einkommensteuerpflichtig und 
nach dem DBA mit dem ausländischen Staat abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) an 
der EU-Kapitalgesellschaft im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C 
ist im Ausland ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermögen. 


Nach dem mit dem Sitzstaat und abkommensrechtlichen Ansässigkeitsstaat der EU-Kapitalgesellschaft abgeschlossenen DBA steht 
das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an Kapitalgesellschaften nur dem Ansässigkeitsstaat des An-
teilsinhabers Wohnsitzstaat zu. Für Dividenden steht das Besteuerungsrecht dem Ansässigkeitsstaat Wohnsitzstaat des Gesellschafters 
zu (vgl. Artikel 10 Absatz 1 OECD-MA). Der Sitzstaat der EU-Kapitalgesellschaft hat ein Quellenbesteuerungsrecht (vgl. Artikel 10 Ab-
satz 2 OECD-MA). 


In der steuerlichen Schlussbilanz der EU Kapitalgesellschaft werden die übergehenden Wirtschaftsgüter zulässigerweise einheitlich mit 
dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon Nennkapital = 1.400.000 € und offene Rücklagen = 600.000 €) angesetzt 
und von der EU-Personengesellschaft entsprechend übernommen. Von den Umwandlungskosten entfallen 20.000 € auf die EU-Perso-
nengesellschaft. Der gemeine Wert des übertragenen Vermögens beträgt 4.000.000 €. 


Kapitalertragsteuer wurde im Ausland weder angemeldet noch abgeführt. Steuerlicher  
Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger entspricht dem Kalender-
jahr. 


 


Lösung: 


Die EU-Personengesellschaft hat die steuerlichen Schlussbilanzwerte der EU-Kapitalgesellschaft zu übernehmen (§ 4 Absatz 1 Satz 1 
UmwStG). Die bisherigen Anteile von A und C an der EU-Kapitalgesellschaft gelten nach § 5 Absatz 2 UmwStG als zu den Anschaf-
fungskosten in das Betriebsvermögen der EU-Personengesellschaft eingelegt, der bisherige Anteil des B gilt nach § 5 Absatz 3 UmwStG 
als zum Buchwert in das Betriebsvermögen der EU-Personengesellschaft überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende Anteil 
am Übernahmegewinn i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG bleibt i. R. d. gesonderten und einheitlichen Feststel-
lung außer Ansatz, weil für C im Inland keine (beschränkte) Steuerpflicht besteht; Gleiches würde auch für einen Übernahmeverlust 
gelten. Für die Bezüge i. S. d. § 7 UmwStG von A und B ist Artikel 10 OECD-MA maßgeblich. 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG sind 
für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergebnis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


./. Wert der Anteile an 
der übertragenden 
Kapitalgesellschaft-
GmbH 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten des für den 
Vermögensüber-
gangs 10.000 € 6.000 € 4.000 € 20.000 € 


= Übernahmeergebnis 
1. Stufe 1.590.000 € 1.094.000 € 696.000 € 3.380.000 € 


./. Bezüge nach § 7 Um-
wStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergebnis 
2. Stufe 1.290.000 € 914.000 € 576.000 € 2.780.000 € 


davon stpfl. Übernah-
meergebnis 1.290.000 € 914.000 € 0 € 2.204.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsverfah-
ren (vor Anwendung von 
§ 3 Nummer 40 EStG) 300.000 € 180.000 € 0 € 480.000 € 
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Gesonderte und ein-
heitliche Feststellung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 1.290.000 € 914.000 € 0 € 2.204.000 € 


b) Bezüge gem. § 7 Um-
wStG 300.000 € 180.000 € 0 € 480.000 € 


= Einkünfte aus Ge-
werbebetrieb 1.590.000 € 1.094.000 € 0 € 2.684.000 € 


 


7. Wert, mit dem die übergegangenen Wirtschaftsgüter zu übernehmen sind 


Die übergegangenen Wirtschaftsgüter sind mit den Werten in der steuerlichen Schlussbilanz der übertragenden Körperschaft anzusetzen 
(vgl. RandnrRn. 04.01 ff.). 


 


8. Zuschlag für neutrales Vermögen (Auslandsvermögen) 


Gehört zum übernommenen Vermögen auch Betriebsvermögen, für das die Bundesrepublik Deutschland am steuerlichen Übertragungs-
stichtag kein Besteuerungsrecht hat (z. B. aufgrund eines DBA durch Anwendung der Freistellungsmethode oder weil die übertragende 
Körperschaft in Deutschland nur beschränkt oder gar nicht steuerpflichtig ist), ist insoweit ausschließlich für Zwecke der Ermittlung des 
Übernahmeergebnisses der gemeine Wert dieses Vermögens anzusetzen (§ 4 Absatz 4 Satz 2 UmwStG). Der Zuschlag für neutrales 
Vermögen ist i. H. der Differenz zwischen dem gemeinen Wert des Auslandsvermögens und dessen Wert in der steuerlichen Schlussbi-
lanz des übertragenden Rechtsträgers vorzunehmen. 


Beispiel 1: 


An der GmbH sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 % beteiligt. A und B sind im Inland unbeschränkt 
einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) an der GmbH im 
Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C ist im Ausland wohnhaft und 
abkommensrechtlich ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermögen. Nach dem mit dem Wohn-
sitzstaat des C abgeschlossenen DBA steht das Besteuerungsrecht für Gewinne aus der Veräußerung von Anteilen an Kapitalgesell-
schaften nur dem Ansässigkeitstaat des Anteilsinhabers Wohnsitzstaat zu. Die GmbH unterhält eine DBA-Freistellungsbetriebsstätte im 
Ausland. Für Dividenden sieht das DBA ein Quellensteuerrecht entsprechend dem Artikel 10 OECD-MA vor. 


Die GmbH wird formwechselnd in eine KG umgewandelt. In der steuerlichen Schlussbilanz der GmbH werden die übergehenden Wirt-
schaftsgüter zulässigerweise einheitlich mit dem Buchwert (Buchwerte insgesamt = 2.000.000 €; davon Nennkapital = 1.400.000 € und 
offene Rücklagen = 600.000 €) angesetzt und von der KG entsprechend übernommen. Von den Umwandlungskosten entfallen 20.000 € 
auf die KG. Die Buchwerte des inländischen Vermögens betragen 1.500.000 € (gemeiner Wert = 2.800.000 €) und des ausländischen 
Vermögens 500.000 € (gemeiner Wert = 1.200.000 €). 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger entspricht dem 
Kalenderjahr. 


Lösung: 


Die KG hat die steuerlichen Buchwerte zu übernehmen (§ 4 Absatz 1 Satz 1 UmwStG). Die bisherigen Anteile von A und C an der 
GmbH gelten nach § 5 Absatz 2 UmwStG als zu den Anschaffungskosten in das Betriebsvermögen der KG eingelegt. Der bisherige 
Anteil des B gilt nach § 5 Absatz 3 UmwStG als zum Buchwert in das Betriebsvermögen der KG überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Der auf den Gesellschafter C entfallende Anteil 
an einem Übernahmegewinn bleibt allerdings i. R. d. gesonderten und einheitlichen Feststellung außer Ansatz, weil nur steuerpflichtige 
Einkünfte festzustellen sind. Für die Bundesrepublik Deutschland hat ein Besteuerungsrecht hinsichtlich des Gewinns aus der Veräu-
ßerung dieses Anteils an der GmbH nach dem DBA mit dem Wohnsitzstaat des C insoweit nicht bestanden; Gleiches würde auch für 
einen Übernahmeverlust gelten. Aufgrund des abkommensrechtlichen Quellensteuerrechts sind die Bezüge i. S. d. § 7 UmwStG jedoch 
in die Feststellung mit einzubeziehen (vgl. RandnrRn. 07.02). 


Nach § 4 Absatz 4 Satz 2 UmwStG ist i. R. d. Ermittlung des Übernahmeergebnisses für die Gesellschafter A, B und C ein Zuschlag für 
neutrales Vermögen (Auslandsvermögen) anzusetzen (1.200.000 € (= gemeiner Wert) ./. 500.000 € (= Buchwert) = 700.000 €; davon 
Anteil des A = 350.000 €, Anteil des B = 210.000 € und Anteil des C = 140.000 €). 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG sind 
für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 


 


 


 A B C Summe 


a) Übernahmeergeb-
nis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 350.000 € 210.000 € 140.000 € 700.000 € 


./. Wert der Anteile an 
der übertragenden 
GmbH 400.000 € 100.000 € 100.000 € 600.000 € 


./. Kosten des für den 
Vermögensüber-
gangs 10.000 € 6.000 €  4.000 € 20.000 € 


= Übernahmeergeb-
nis 1. Stufe 940.000 € 704.000 € 436.000 € 2.080.000 € 


./. Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


04.28 


04.29 
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= Übernahmeergeb-
nis 2. Stufe 640.000 € 524.000 € 316.000 € 1.480.000 € 


davon stpfl. Übernah-
meergebnis 640.000 € 524.000 €  0 € 1.060.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsver-
fahren (vor Anwendung 
von § 3 Nummer 40 
EStG) 300.000 € 180.000 € 120.000 € 600.000 € 


anzurechnende Kapi-
talertragsteuer (25 %) 75.000 € 45.000 €  30.000 €   


 DBA-Quellensteuer-
recht     


Gesonderte und ein-
heitliche Feststel-
lung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 640.000 € 524.000 €  0 € 1.164.000 € 


b) Bezüge gem. § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Einkünfte aus Ge-
werbebetrieb 940.000 € 704.000 € 120.000 € 1.764.000 € 


 
Beispiel 2: 


Die im ausländischen Staat XEU-Ausland ansässige EU Kapitalgesellschaft mit einer im Inland befindlichen gewerblichen Betriebsstätte 
wird auf eine gewerbliche EU-Personengesellschaft mit Sitz und Geschäftsleitung in Staat Xm EU-Ausland umgewandelt. Gesellschafter 
der EU-Kapitalgesellschaft sind die natürlichen Personen A mit 50 %, B mit 30 % und C mit 20 %. A und B sind im Inland unbeschränkt 
einkommensteuerpflichtig und abkommensrechtlich ansässig. A hält seinen Anteil (Anschaffungskosten = 400.000 €) an der EU-Kapi-
talgesellschaft im Privatvermögen, der Anteil des B (Buchwert = 100.000 €) wird in dessen Betriebsvermögen gehalten. C ist in Staat 
Xm EU-Ausland wohnhaft und abkommensrechtlich ansässig und hält seinen Anteil (Anschaffungskosten = 100.000 €) im Privatvermö-
gen. 


Nach dem mit dem Wohnsitzstaat des CStaat X abgeschlossenen DBA steht das Besteuerungsrecht für Gewinne aus der Veräußerung 
von Anteilen an Kapitalgesellschaften nur dem Ansässigkeitsstaat des Anteilsinhabers Wohnsitzstaat zu. Für Dividenden steht das 
Besteuerungsrecht dem Ansässigkeitsstaat Wohnsitzstaat des Gesellschafters zu (vgl. Artikel 10 Absatz 1 OECD-MA).  


In der steuerlichen Schlussbilanz der EU-Kapitalgesellschaft werden die übergehenden Wirtschaftsgüter auf Antrag zulässigerweise 
einheitlich mit dem Buchwert angesetzt und von der EU-Personengesellschaft entsprechend übernommen. 


Kapitalertragsteuer wurde in Staat Xm Ausland weder angemeldet noch abgeführt. Von den Umwandlungskosten entfallen 20.000 € auf 
die EU-Personengesellschaft. Die Buchwerte des inländischen Vermögens betragen 500.000 € (gemeiner Wert = 1.200.000 €) und des 
ausländischen Vermögens 1.500.000 € (gemeiner Wert = 2.800.000 €). 


Steuerlicher Übertragungsstichtag ist der 31.12.01. Das Wirtschaftsjahr der an der Umwandlung beteiligten Rechtsträger entspricht dem 
Kalenderjahr. 


Lösung: 


Die EU-Personengesellschaft hat die steuerlichen Schlussbilanzwerte der EU-Kapitalgesellschaft zu übernehmen (§ 4 Absatz 1 Satz 1 
UmwStG). Die bisherigen Anteile von A und C an der EU-Kapitalgesellschaft gelten nach § 5 Absatz 2 UmwStG als zu den Anschaf-
fungskosten in das Betriebsvermögen der EU-Personengesellschaft eingelegt. Der bisherige Anteil des B gilt nach § 5 Absatz 3 UmwStG 
als zum Buchwert in das Betriebsvermögen der EU-Personengesellschaft überführt. 


Für die Gesellschafter A, B und C erfolgt eine Ermittlung des Übernahmeergebnisses. Nach § 4 Absatz 4 Satz 2 UmwStG ist i. R. d. 
Ermittlung des Übernahmeergebnisses ein Zuschlag für neutrales Vermögen (Auslandsvermögen) anzusetzen (2.800.000 € (= gemei-
ner Wert) ./. 1.500.000 € (= Buchwert) = 1.300.000 €; davon Anteil des A = 650.000 €, Anteil des B = 390.000 € und Anteil des C = 
260.000 €). 


Der auf C entfallende Anteil am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG bleibt i. R. d. geson-
derten und einheitlichen Feststellung außer Ansatz, weil für C im Inland keine (beschränkte) Steuerpflicht besteht. Für die Bezüge i. S. d. 
§ 7 UmwStG von A und B ist Artikel 10 OECD-MA maßgeblich. 


Die auf die Gesellschafter entfallenden Anteile am Übernahmeergebnis i. S. d. § 4 UmwStG und den Bezügen i. S. d. § 7 UmwStG sind 
für den Veranlagungszeitraum 01 wie folgt zu ermitteln: 
 


 A B C Summe 


a) Übernahmeergeb-
nis     


Wert des übernomme-
nen Vermögens (Buch-
wert) 1.000.000 € 600.000 € 400.000 € 2.000.000 € 


+ Zuschlag für neutra-
les (Auslands-)Ver-
mögen 650.000 € 390.000 € 260.000 € 1.300.000 € 


./. Wert der Anteile an 
der übertragenden 400.000 € 100.000 € 100.000 € 600.000 € 
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Kapitalgesellschaft-
GmbH 


./. Kosten des für den 
Vermögensüber-
gangs 10.000 € 6.000 € 4.000 € 20.000 € 


= Übernahmeergeb-
nis 1. Stufe 1.240.000 € 884.000 € 556.000 € 2.680.000 € 


./. Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


= Übernahmeergeb-
nis 2. Stufe 940.000 € 704.000 € 436.000 € 2.080.000 € 


davon stpfl. Übernah-
meergebnis 940.000 € 704.000 € 0 € 1.644.000 € 


(= Gegenstand der ge-
sonderten und einheitli-
chen Feststellung)     


b) Bezüge nach § 7 
UmwStG 300.000 € 180.000 € 120.000 € 600.000 € 


davon einzubeziehen in 
das Feststellungsver-
fahren (vor Anwendung 
von § 3 Nummer 40 
EStG) 300.000 € 180.000 € 0 € 480.000 € 


Gesonderte und ein-
heitliche Feststellung:     


a) Übernahmeergebnis 
gem. § 4 UmwStG 940.000 € 704.000 € 0 € 1.644.000 € 


b) Bezüge gem. § 7 
UmwStG 300.000 € 180.000 € 0 € 480.000 € 


= Einkünfte aus Ge-
werbebetrieb 1.240.000 € 884.000 € 0 € 2.124.000 € 


 


9. Anteile an der übertragenden Körperschaft 


a) Zuordnung der Anteile 


Gehören am steuerlichen Übertragungsstichtag unter Berücksichtigung des § 5 UmwStG nicht alle Anteile an der übertragenden Körper-
schaft zum Betriebsvermögen des übernehmenden Rechtsträgers, bleibt der auf diese Anteile entfallende Wert der übergegangenen 
Wirtschaftsgüter bei der Ermittlung des Übernahmeergebnisses insoweit außer Ansatz (§ 4 Absatz 4 Satz 3 UmwStG). 


Beispiel: 


80 % der Anteile an der übertragenden Kapitalgesellschaft gehören am steuerlichen Übertragungsstichtag – unter Berücksichtigung des 
§ 5 UmwStG – zum Betriebsvermögen der übernehmenden Personengesellschaft. 20 % der Anteile gehören zum Privatvermögen von 
Anteilseignern, die jeweils zu weniger als 1 % an der übertragenden Kapitalgesellschaft beteiligt sind. 


Lösung: 


In Höhe von 20 % bleibt der Wert der übergegangenen Wirtschaftsgüter bei der Ermittlung des Übernahmegewinns oder -verlusts außer 
Ansatz. Für die 20 % der Anteile entfällt die Ermittlung eines Übernahmegewinns oder -verlusts. 


 


b) Folgen bei ausstehenden Einlagen 


Ausstehende Einlagen haben die Anschaffungskosten der Beteiligung unabhängig davon, ob sie eingefordert oder nicht eingefordert sind, 
bereits erhöht. Die Anschaffungskosten sind daher für Zwecke der Ermittlung des Übernahmeergebnisses um diese Beträge zu mindern 
(vgl. auch RandnrRn. 03.05). 


 


c) Steuerliche Behandlung eigener Anteile 


Bis zur Geltung des Gesetzes zur Modernisierung des Bilanzrechts (Bilanzrechtsmodernisierungsgesetz – BilMoG) vom 25.5.2009, 
BGBl. I S. 1102, gilt für die Behandlung eigener Anteile bei Umwandlungen Folgendes: 


Eigene AnteileBei der übertragenden Körperschaft gehen die eigenen Anteile durch die Umwandlung unter und sind in der steuerlichen 
Schlussbilanz nicht mehr zu erfassen. Diese sind daher entweder gewinnneutral auszubuchen oder der hierdurch entstehende Buchver-
lust ist außerhalb der Bilanz bei der Einkommensermittlung hinzuzurechnen (vgl. Randnr. 03.05). 


Der Übernahmegewinn ergibt sich in diesem Fall aus dem Unterschiedsbetrag zwischen dem Wert, mit dem die übergegangenen Wirt-
schaftsgüter nach § 4 Absatz 1 Satz 1 UmwStG zu übernehmen sind, und dem Buchwert der restlichen Anteile an der übertragenden 
Körperschaft, wenn sie am steuerlichen Übertragungsstichtag zum Betriebsvermögen des übernehmenden Rechtsträgers gehören (§ 4 
Absatz 4 Satz 3 UmwStG). Für den Fall, dass auch nach Berücksichtigung des § 5 UmwStG nicht alle übrigen Anteile zum Betriebsver-
mögen des übernehmenden Rechtsträgers gehören, wird auf RandnrRn. 04.30 verwiesen. 


 
Beispiel (Rechtslage bis zur Geltung des BilMoG): 


A-GmbH    


Gesellschafter B = 30 % (Anschaffungskosten =     30.000 €) 


Gesellschafter C = 30 % (Anschaffungskosten =     90.000 €) 


Gesellschafter D = 30 % (Anschaffungskosten =   100.000 €) 


eigene Anteile A-GmbH = 10 % (Anschaffungskosten =     50.000 €) 


 
Lösung: 


04.30 


04.31 


04.32 


04.33 
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Die steuerliche Schlussbilanz der A-GmbH stellt sich wie folgt dar: 
 


 Buchwert  Buchwert 


Eigene Anteile 0 € Stammkapital 100.000 € 


Sonstige Aktiva 1.250.000 € Rücklagen 200.000 € 


  Verbindlichkeiten 950.000 € 


 1.250.000 €  1.250.000 € 


 
Die Anteile der Gesellschafter B, C und D sind dem Betriebsvermögen der übernehmenden Personengesellschaft gem. § 5 UmwStG 
zuzuordnen. Danach ergibt sich folgender Übernahmegewinn: 


 


 Gesamt B C D 


Buchwert des überge-
henden Vermögens 300.000 € 100.000 € 100.000 € 100.000 € 


Buchwert der Anteile  
(Anschaffungskosten) 220.000 € 30.000 € 90.000 € 100.000 € 


Übernahmeergebnis 
1. Stufe 80.000 € 70.000 € 10.000 € 0 € 


 


Der Buchwert der eigenen Anteile i. H. v. 50.000 € (Anschaffungskosten) ist bei der A-GmbH bei der steuerlichen Gewinnermittlung 
außerhalb der Bilanz hinzuzurechnen, wenn die Anteile gewinnmindernd ausgebucht worden sind. 


 


 


10. Kosten des für den Vermögensübergangs 


Die Zuordnung von Kosten zu den "Kosten für den Vermögensübergang" folgt dem Veranlassungsprinzip. Abzustellen ist dabei auf das 
"auslösende Moment" für die Entstehung der Aufwendungen und ihre größere Nähe zur Veräußerung oder zum laufenden Gewinn (BFH 
vom 23.11.2022, I R 25/20, BStBl 2023 II S. 612). 


Als Kosten des für den Vermögensübergangs i. S. d. § 4 Absatz 4 Satz 1 UmwStG sind nur die nicht objektbezogenen Kosten des über-
nehmenden Rechtsträgers – unabhängig vom Zeitpunkt der Entstehung – sowie auch die nicht objektbezogenen Kosten, die dem über-
tragenden Rechtsträger zuzuordnen und nach dem steuerlichen Übertragungsstichtag entstanden sind, zu berücksichtigen. Sie bewirken 
eine Minderung des Übernahmegewinns bzw. eine Erhöhung des Übernahmeverlusts. Sofern sie als laufender Aufwand beim überneh-
menden Rechtsträger berücksichtigt worden sind, hat eine entsprechende außerbilanzielle Korrektur zu erfolgen. Zur ertragsteuerlichen 
Behandlung der durch einen Umwandlungsvorgang entstandenen objektbezogenen Kosten des für den Vermögensübergangs vgl. BMF-
Schreiben vom 18.1.2010, BStBl I S. 70. Zur ertragsteuerlichen Behandlung von Grunderwerbsteuer bei Anteilsvereinigung (§ 1 Absatz 3 
GrEStG) beachte aber auch BFH vom 20.4.2011, I R 2/10, BStBl II S. 761.  


Eine verhältnismäßige Zuordnung zum Übernahmeergebnis und zum Dividendenanteil gem. § 7 UmwStG ist nicht vorzunehmen. Ein 
Gesellschafter, der nicht der Übernahmegewinnbesteuerung, sondern nur der Besteuerung des Dividendenanteils gem. § 7 UmwStG 
unterliegt, kann seine Übernahmekosten steuerlich nicht geltend machen. 


 


V. Fremdfinanzierte Anteile an der übertragenden Körperschaft 


Wird ein Anteilseigner, der seine Anteile an der übertragenden Körperschaft fremdfinanziert hat, Mitunternehmer der Personengesell-
schaft, führen Darlehenszinsen künftig zu Sonderbetriebsausgaben dieses Mitunternehmers bei der Personengesellschaft, die i. R. d. 
gesonderten und einheitlichen Feststellung der Einkünfte nach allgemeinen Grundsätzen zu berücksichtigen sind. Die Verbindlichkeiten 
haben keinen Einfluss auf das Übernahmeergebnis. 


 


VI. Abzug der Bezüge i. S. d. § 7 UmwStG vom Übernahmeergebnis 1. Stufe (Weitere Korrrekturen gem. § 4 Absatz 5 UmwStG) 


[einstweilen frei]1. Sperrbertrag i. S. d. § 50c EStG  


 


Der Sperrbetrag i. S. d. § 50c Absatz 4 EStG (vgl. § 52 Absatz 59 EStG 1) ist nach § 4 Absatz 5 Satz 1 UmwStG dem Übernahmeergebnis 
außerhalb der Steuerbilanz hinzuzurechnen, soweit die Anteile an der übertragenden Körperschaft am steuerlichen Übertragungsstichtag 
zum Betriebsvermögen des übernehmenden Rechtsträgers gehören. 


2. Abzug der Bezüge i. S. d. § 7 UmwStG vom Übernahmeergebnis 1. Stufe 


Das Übernahmeergebnis 1. Stufe (vgl. Randnr Rn. 04.27) vermindert sich um die Bezüge, die nach § 7 UmwStG zu den Einkünften aus 
Kapitalvermögen i. S. d. § 20 Absatz 1 Nummer 1 EStG gehören. Der Abzug erfolgt wegen der personenbezogenen Ermittlung (vgl. 
RandnrRn. 04.19 ff.) für jeden Anteilseigner gesondert.Bei der Ermittlung des Übernahmeergebnisses ist keine Begrenzung des überge-
henden Vermögens auf 0 € vorgesehen. Ein Negativvermögen führt daher zu einem entsprechend höheren Übernahmeverlust. 


[einstweilen frei] 


 


VII. Ermittlung des Übernahmeergebnisses bei negativem Buchwert des Vermögens der übertragenden Körperschaft 
(überschuldete Gesellschaft) 


Bei der Ermittlung des Übernahmeergebnisses ist keine Begrenzung des übergehenden Vermögens auf 0 € vorgesehen. Ein Negativver-
mögen führt daher zu einem entsprechend höheren Übernahmeverlust. 


 


VIII. Berücksichtigung eines Übernahmeverlusts (§ 4 Absatz 6 UmwStG) 


Entfällt der Übernahmeverlust auf eine Körperschaft, Personenvereinigung oder Vermögensmasse, bleibt der Übernahmeverlust außer 
Ansatz. 


Das gilt nicht, soweit der Übernahmeverlust auf eine Körperschaft i. S. d. § 8b Absatz 7 oder Absatz 8 Satz 1 KStG entfällt. Dann ist der 
Übernahmeverlust bis zur Höhe der Bezüge i. S. d. § 20 Absatz 1 Nummer 1 EStG i. V. m. § 7 UmwStG zu berücksichtigen. Ein danach 
verbleibender Übernahmeverlust bleibt außer Ansatz. 


04.34 


04.35 


04.36 


04.379 


04.38 


04.389 


04.39 


04.40 


04.41 
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Entfällt der Übernahmeverlust auf eine natürliche Person, ist er zu 60 % (bis 2008: zur Hälfte), höchstens i. H. v. 60 % (bis 2008: der 
Hälfte) der nach § 7 UmwStG anzusetzenden Bezüge i. S. d. § 20 Absatz 1 Nummer 1 EStG zu berücksichtigen. Ein darüber hinausge-
hender Übernahmeverlust bleibt außer Ansatz. 


Ein Übernahmeverlust bleibt stets außer Ansatz, soweit bei Veräußerung der Anteile an der übertragenden Körperschaft ein Veräuße-
rungsverlust nach § 17 Absatz 2 Satz 6 EStG nicht zu berücksichtigen wäre oder soweit die Anteile an der übertragenden Körperschaft 
innerhalb der letzten fünf Jahre vor dem steuerlichen Übertragungsstichtag entgeltlich erworben wurden. 


Werden Anteile an dem übertragenden Rechtsträger erst nach dem steuerlichen Übertragungsstichtag entgeltlich erworben, bleibt ein 
Übernahmeverlust nach § 4 Absatz 6 Satz 6 UmwStG auch insoweit außer Ansatz. 


 


IX. Besteuerung eines Übernahmegewinns (§ 4 Absatz 7 UmwStG) 


Entfällt der Übernahmegewinn auf eine Körperschaft, ist darauf § 8b KStG in der jeweils am steuerlichen Übertragungsstichtag geltenden 
Fassung anzuwenden, also ggf. auch § 8b Absatz 7 und 8 KStG bzw. § 8b Absatz 4 KStG a. F. 


Entfällt der Übernahmegewinn auf eine natürliche Person, sind für Veranlagungszeiträume ab 2009 darauf § 3 Nummer 40 sowie § 3c 
EStG in der jeweils am steuerlichen Übertragungsstichtag geltenden Fassung anzuwenden (§ 27 Absatz 8 UmwStG i. V. m. § 52a Ab-
satz 3 Satz 1 EStG1)). Für Veranlagungszeiträume bis 2008 sind auf einen Übernahmegewinn § 3 Nummer 40 Satz 1 und 2 EStG sowie 
§ 3c EStG in der jeweils am steuerlichen Übertragungsstichtag geltenden Fassung anzuwenden. 


 


C Besteuerung der Anteilseigner der übertragenden Körperschaft (§ 5 UmwStG) 


I. Anschaffung und Barabfindung nach dem steuerlichen Übertragungsstichtag (§ 5 Absatz 1 UmwStG) 


Schafft der übernehmende Rechtsträger Anteile an der übertragenden Körperschaft nach dem steuerlichen Übertragungsstichtag an oder 
findet er einen Anteilseigner ab, ist das Übernahmeergebnis so zu ermitteln, als hätte er die Anteile an dem Übertragungsstichtag ange-
schafft. Der unentgeltliche Erwerb wird für Zwecke des § 5 Absatz 1 UmwStG der Anschaffung gleichgestellt. 


§ 5 Absatz 1 UmwStG gilt für Anteile, die Betriebsvermögen des übernehmenden Rechtsträgers (einschließlich Sonderbetriebsvermögen) 
werden. 


 


II. Anteilseignerwechsel im Rückwirkungszeitraum 


Die Rückwirkungsfiktion des § 2 UmwStG gilt nicht bzw. insoweit nicht für Anteilseigner, wenn diese Anteile im Rückwirkungszeitraum 
ganz bzw. teilweise veräußert haben (vgl. RandnrRn. 02.17 ff.). 


Veräußert der Anteilseigner Anteile an einen Dritten, erwirbt der Dritte zivilrechtlich Anteile an der übertragenden Körperschaft. Für die 
Anwendung der §§ 4 bis 10 und 18 UmwStG ist jedoch davon auszugehen, dass er die Anteile am steuerlichen Übertragungsstichtag 
angeschafft hat. Zur Anwendung des § 10 UmwStG vgl. § 27 Absatz 6 UmwStG i. d. F. des Gesetzes vom 22.12.2009, BGBl. I S. 3950, 
und RandnrRn. 10.01 f. Die Anteile gelten unter den Voraussetzungen der Einlage- und Übertragungsfiktionen des § 5 Absatz 2 und 3 
UmwStG als in das Betriebsvermögen der übernehmenden Personengesellschaft bzw. der übernehmenden natürlichen Person eingelegt 
oder überführt. Hat der übernehmende Rechtsträger die Anteile erworben, gilt § 5 Absatz 1 UmwStG. 


 


III. Einlage- und Überführungsfiktion (§ 5 Absatz 2 und 3 UmwStG) 


1. Einlagefiktion nach § 5 Absatz 2 UmwStG 


Nach § 5 Absatz 2 UmwStG gelten die Anteile an der übertragenden Körperschaft i. S. d. § 17 EStG für die Ermittlung des Übernahme-
ergebnisses als zum steuerlichen Übertragungsstichtag mit den Anschaffungskosten in das Betriebsvermögen des übernehmenden 
Rechtsträgers eingelegt. Im Privatvermögen gehaltene Anteile, die nicht unter § 17 EStG fallen, werden von der Einlagefiktion des § 5 
Absatz 2 UmwStG nicht erfasst. Die Einlagefiktion gem. § 5 Absatz 2 UmwStG erfasst auch Anteile an der übertragenden Körperschaft, 
für die ein Veräußerungsverlust nach § 17 Absatz 2 Satz 6 EStG nicht zu berücksichtigen ist. In diesen Fällen bleibt ein Übernahmeverlust 
außer Ansatz, siehe § 4 Absatz 6 Satz 6 UmwStG. Im Fall einer vorangegangenen Umwandlung (Verschmelzung, Auf- und Abspaltung) 
auf die übertragende Körperschaft (§§ 11 bis 13, 15 UmwStG) ist für die Anteile an der übertragenden Körperschaft § 13 Absatz 2 Satz 2 
UmwStG zu beachten. § 5 Absatz 2 erfasst auch solche Anteile i. S. d. § 17 EStG, die erst nach dem steuerlichen Übertragungsstichtag 
entgeltlich oder unentgeltlich erworben werden. 


Werden von der Körperschaft eigene Anteile gehalten, ist bei der Ermittlung der Beteiligungsquote auf das Verhältnis zu dem um die 
eigenen Anteile der Kapitalgesellschaft verminderten Nennkapital abzustellen (BFH vom 24.9.1970, IV R 138/69, BStBl 1971 II S. 89). 


Beispiel: 


Die übertragende Körperschaft hält am steuerlichen Übertragungsstichtag eigene Anteile i. H. v. 20 %. A hält 40 % in seinem Betriebs-
vermögen, B hält 20 % in seinem Privatvermögen und 40 weitere Anteilseigner halten jeweils 0,5 % in ihrem Privatvermögen. Der Wert 
der auf die übernehmende Personengesellschaft übergegangenen Wirtschaftsgüter (ohne die eigenen Anteile) beträgt 800.000 €. 


Lösung: 


Bei Ermittlung des personenbezogenen Übernahmeergebnisses sind für A und B folgende Werte zugrunde zu legen: 


A: 40/80 von 800.000 € = 400.000 €, 


B: 20/80 von 800.000 € = 200.000 €. 


Für die 40 weiteren Anteilseigner ist gem. § 4 Absatz 4 Satz 3 UmwStG kein Übernahmeergebnis zu ermitteln. 


Die Einlagefiktion gilt unabhängig davon, ob eine Veräußerung dieser Anteile bei dem Anteilseigner i. R. d. unbeschränkten oder be-
schränkten Steuerpflicht zu erfassen bzw. ob ein Besteuerungsrecht der Bundesrepublik Deutschland aufgrund eines DBA ausgeschlos-
sen ist. Die Zuordnung einer Beteiligung zum Betriebs- oder Privatvermögen bestimmt sich nach deutschem Steuerrecht. Die Feststellung, 
ob und in welchem Umfang sich für den Anteilseigner Auswirkungen auf den in der Bundesrepublik Deutschland zu versteuernden Über-
nahmegewinn oder den zu berücksichtigenden Übernahmeverlust und die Besteuerung offener Rücklagen ergeben, ist i. R. d. Ermittlung 
der Besteuerungsgrundlagen nach den §§ 4 und 7 UmwStG zu treffen. 


 


Im Fall des Formwechsels von einer Kapital- in eine Personengesellschaft ist die Besteuerung der offenen Rücklagen der Kapitalgesell-
schaft nach § 7 Satz 1 UmwStG bei nach § 5 Absatz 2 UmwStG fiktiv als eingelegt behandelten Anteilen als Gewinn der Gesamthand 
und nicht als Sondergewinn des bisherigen Anteilseigners zu behandeln (vgl. BFH-Urteil vom 11.4.2019, IV R 1/17, BStBl II S. 501). 


                                                           


 
1) § 52a Abs. 3 EStG i. d. F. vor dem Gesetz zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer 


steuerlicher Vorschriften. 
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2. Überführungsfiktion nach § 5 Absatz 3 UmwStG 


Nach § 5 Absatz 3 UmwStG gelten die Anteile, die am steuerlichen Übertragungsstichtag zum Betriebsvermögen eines Anteilseigners 
gehören, für die Ermittlung des Übernahmeergebnisses als an diesem Stichtag in das Betriebsvermögen des übernehmenden Rechtsträ-
gers überführt. Die Überführungsfiktion nach § 5 Absatz 3 UmwStG gilt auch, wenn die Anteile bei dem Anteilseigner am steuerlichen 
Übertragungsstichtag zu einem Betriebsvermögen gehören, das den Einkünften nach § 13 oder § 18 EStG zuzurechnen ist oder in den 
Fällen, in denen der Anteilseigner der übertragenden Körperschaft, der seine Beteiligung zum steuerlichen Übertragungsstichtag in einem 
Betriebsvermögen hält, erst nach dem steuerlichen Übertragungsstichtag Gesellschafter wird. 


Für die Überführungsfiktion gilt RandnrRn. 05.07 entsprechend. 


Das Übernahmeergebnis ist so zu ermitteln, als seien die Anteile an dem steuerlichen Übertragungsstichtag zum Buchwert, erhöht um 
Abschreibungen sowie um Abzüge nach § 6b EStG und ähnliche Abzüge, die in früheren Jahren steuerwirksam vorgenommen worden 
sind, höchstens mit dem gemeinen Wert, in das Betriebsvermögen des übernehmenden Rechtsträgers überführt worden. 


Die Rechtsfolgen einer steuerwirksamen erweiterten Wertaufholung entsprechend der Regelung in § 4 Absatz 1 Satz 2 und 3 UmwStG 
(vgl. RandnrRn. 04.05 ff.) ergeben sich am steuerlichen Übertragungsstichtag noch im Betriebsvermögen des Anteilseigners, zu dem die 
Anteile an der übertragenden Körperschaft gehören. 


 


IV. Übergangsregelung für einbringungsgeborene Anteile nach § 27 Absatz 3 Nummer 1 UmwStG 


Nach § 27 Absatz 3 Nummer 1 UmwStG ist § 5 Absatz 4 UmwStG 1995 für einbringungsgeborene Anteile i. S. d. § 21 Absatz 1 UmwStG 
1995 mit der Maßgabe weiterhin anzuwenden, dass die Anteile zum Wert i. S. d. § 5 Absatz 2 oder 3 UmwStG als zum steuerlichen 
Übertragungsstichtag in das Betriebsvermögen des übernehmenden Rechtsträgers überführt gelten. 


 


D. Gewinnerhöhung durch Vereinigung von Forderungen und Verbindlichkeiten 
(§ 6 UmwStG) 


I. Entstehung des Übernahmefolgegewinns oder -verlust aus dem Vermögensübergang 


Der Übernahmefolgegewinn oder -verlust aus dem Vermögensübergang entsteht bei dem übernehmenden Rechtsträger mit Ablauf des 
steuerlichen Übertragungsstichtags. Ein solcher entsteht auch, wenn infolge der Umwandlung Gesellschafter des übernehmenden 
Rechtsträgers einen Anspruch oder eine Verbindlichkeit gegenüber dem übernehmenden Rechtsträger haben (§ 6 Absatz 2 UmwStG). 
Ist ein in der steuerlichen Schlussbilanz ausgewiesener Schuldposten beim übernehmenden Rechtsträger infolge Konfusion gewinnerhö-
hend aufzulösen und ist die dem Schuldposten zugrunde liegende Vermögensminderung beim übertragenden Rechtsträger nach § 8 
Absatz 3 Satz 2 KStG korrigiert worden, gelten die Grundsätze des BMF-Schreibens vom 28.5.2002, BStBl I S. 603, entsprechend. Inso-
weit kommt es ggf. zu keinem Übernahmefolgegewinn, wenn eine Hinzurechnung der verdeckten Gewinnausschüttung nach § 8 Absatz 3 
Satz 2 KStG erfolgt ist. 


§ 6 UmwStG findet keine Anwendung bei Vermögensübergang auf einen Rechtsträger ohne Betriebsvermögen (vgl. § 8 UmwStG). 


 


II. Besteuerung des Übernahmefolgegewinns oder -verlusts 


Der Übernahmefolgegewinn oder -verlust ist ein laufender Gewinn oder Verlust des übernehmenden Rechtsträgers, der auch bei der 
Gewerbesteuer zu berücksichtigen ist (§ 18 Absatz 1 UmwStG). Er ist nicht Teil des Übernahmeergebnisses i. S. d. § 4 Absatz 4 bis 6 
UmwStG. Er ist auch dann in voller Höhe anzusetzen, wenn am steuerlichen Übertragungsstichtag nicht alle Anteile an der übertragenden 
Körperschaft zum Betriebsvermögen des übernehmenden Rechtsträgers gehören. § 4 Absatz 4 Satz 3 UmwStG gilt für den Übernahme-
folgegewinn oder -verlust nicht. Auf den Übernahmefolgegewinn ist § 32c EStG (nur Veranlagungszeitraum 2007) und § 35 EStG anzu-
wenden. Entsteht der Übernahmefolgegewinn durch eine Vereinigung von Forderungen und Verbindlichkeiten, ist er auch dann in voller 
Höhe steuerpflichtig, wenn sich die Forderungsabschreibung ganz oder zum Teil (z. B. wegen § 3c Absatz 2 EStG oder § 8b Absatz 3 
Satz 4 ff. KStG) nicht ausgewirkt hat. 


 


III. Umgekehrte MaßgeblichkeitWertgeminderte Forderung 


Wird eine Kapitalgesellschaft auf ihren Gesellschafter verschmolzen, gilt eine zum Privatvermögen des Gesellschafters gehörende For-
derung gegen die übertragende Körperschaft als in das Betriebsvermögen des übernehmenden Rechtsträgers eingelegt. War die Forde-
rung wertgemindert und hätte sich ihr Ausfall im Falle ihrer weiteren Zugehörigkeit zum Privatvermögen bei der Verwirklichung eines 
Realisationstatbestands nach § 17 EStG einkommensteuermindernd ausgewirkt, ist als Einlagewert nicht der (geminderte) Teilwert an-
zusetzen, sondern derjenige Wert, mit dem die Forderung im Falle der Verwirklichung eines Realisationstatbestands nach § 17 EStG als 
nachträgliche Anschaffungskosten zu berücksichtigen gewesen wäre (BFH-Urteil vom 9.4.2019, X R 23/16, BStBl II S. 483 und BMF-
Schreiben vom 5.4.2019, BStBl I S. 257 sowie zur Höhe evtl. nachträglicher Anschaffungskosten i. R  d. § 17 EStG, BMF-Schreiben vom 
7.6.2022, BStBl I S. 897).Die steuerlichen Wahlrechte der Bildung und Auflösung einer Rücklage für den Übernahmefolgegewinn sind 
nach der Rechtslage bis zum Inkrafttreten des Bilanzrechtsmodernisierungsgesetzes (BilMoG) vom 25.5.2009, BGBl. I S. 1102, jeweils 
in Übereinstimmung mit der handelsrechtlichen Jahresbilanz auszuüben (vgl. § 5 Absatz 1 Satz 2 EStG a. F. und BMF-Schreiben vom 
12.3.2010, BStBl I S. 239, Randnr. 24). 


 


IV. Pensionsrückstellungen zugunsten eines Gesellschafters der übertragenden Kapitalgesellschaft 


Geht das Vermögen einer Kapitalgesellschaft durch Gesamtrechtsnachfolge auf eine Personengesellschaft über, ist die zugunsten des 
Gesellschafters durch die Kapitalgesellschaft zulässigerweise gebildete Pensionsrückstellung von der Personengesellschaft nicht aufzu-
lösen (BFH vom 22.6.1977, I R 8/75, BStBl II S. 798; Ausnahme: Anwartschaftsverzicht bis zum steuerlichen Übertragungsstichtag). 


Die Personengesellschaft führt die zulässigerweise von der Kapitalgesellschaft gebildete Pensionsrückstellung in ihrer Gesamthandsbi-
lanz fort und hat diese bei fortbestehendem Dienstverhältnis mit dem Teilwert nach § 6a Absatz 3 Satz 2 Nummer 1 EStG zu bewerten. 


Zuführungen nach dem steuerlichen Übertragungsstichtag, soweit sie ihren Grund in einem fortbestehenden Dienstverhältnis haben, sind 
Sondervergütungen i. S. d. § 15 Absatz 1 Satz 1 Nummer 2 EStG. Sie mindern den steuerlichen Gewinn der Personengesellschaft nicht. 
Wegen der bilanzsteuerlichen Behandlung einer Pensionszusage einer Personengesellschaft an einen Gesellschafter vgl. im Übrigen das 
BMF-Schreiben vom 29.1.2008, BStBl I S. 317. Die Pensionszusage ist daher beim begünstigten Mitunternehmer in einen Teil vor und in 
einen Teil nach der Umwandlung aufzuteilen. Im Versorgungsfall folgt hieraus eine Aufteilung in Einkünfte nach § 19 EStG und § 15 EStG 
jeweils i. V. m. § 24 Nummer 2 EStG. 


Im Fall des Vermögensübergangs auf eine natürliche Person ist die Pensionsrückstellung von dieser ertragswirksam aufzulösen. Auf 
einen sich insgesamt ergebenden Auflösungsgewinn ist § 6 Absatz 1 UmwStG anzuwenden. 


Wird im Fall einer Rückdeckungsversicherung die Versicherung von der übernehmenden natürlichen Person fortgeführt, geht der Versi-
cherungsanspruch (Rückdeckungsanspruch) auf diese über und wird dadurch Privatvermögen. Die Entnahme ist mit dem Teilwert zu 
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bewerten. Wird die Rückdeckungsversicherung von der übertragenden Kapitalgesellschaft gekündigt, ist der Rückkaufswert mit dem 
Rückdeckungsanspruch zu verrechnen. Ein eventueller Restbetrag ist ergebniswirksam aufzulösen. Auf das Urteil des BFH vom 
25.2.2004, I R 54/02, BStBl II S. 654 wird hingewiesen. 


 


V. Missbrauchsklausel 


Betrieb i. S. d. § 6 Absatz 3 UmwStG sind die am steuerlichen Übertragungsstichtag vorhandenen funktional und quantitativ wesentlichen 
Betriebsgrundlagen des übergegangenen Betriebs. Die Veräußerung, Verschmelzung, Einbringung oder Aufgabe sämtlicher Anteile des 
übernehmenden Rechtsträgers führt ebenfalls zur Anwendung des § 6 Absatz 3 UmwStG. 


Unschädlich ist dagegen die Einbringung, Veräußerung oder Aufgabe nur eines Teilbetriebs des übergegangenen Betriebs. Dasselbe gilt 
für einen übergegangenen Mitunternehmeranteil, wenn daneben noch (weitere) wesentliche Betriebsgrundlagen zum übergegangenen 
Betrieb gehören, sowie für die Veräußerung einzelner Anteile des übernehmenden Rechtsträgers. 


Die Fünfjahresfrist beginnt mit Ablauf des steuerlichen Übertragungsstichtags. Für die Fristberechnung ist im Fall der Veräußerung der 
Übergang des wirtschaftlichen Eigentums und in Einbringungsfällen der steuerliche Übertragungsstichtag i. S. d. § 20 Absatz 5 und 6 
UmwStG als Veräußerungs- bzw. Einbringungszeitpunkt maßgebend. Bei einer Betriebsaufgabe ist der Zeitpunkt der ersten Handlung 
maßgebend, die nach dem Aufgabeentschluss objektiv auf die Auflösung des Betriebs gerichtet ist. 


Die Einbringung in eine Kapitalgesellschaft innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag ist stets unabhängig 
vom Vorliegen triftiger Gründe sowie unabhängig vom Wertansatz (gemeiner Wert, Zwischen- oder Buchwert) schädlich. 


Eine Einbringung in eine andere Körperschaft (z. B. Genossenschaft) oder in eine Mitunternehmerschaft nach § 24 UmwStG ist eine 
Veräußerung i. S. d. § 6 Absatz 3 UmwStG. 


Die Aufgabe oder Veräußerung des übergegangenen Betriebs ist unschädlich, wenn triftige Gründe vorliegen. Dies hängt von den Um-
ständen des Einzelfalls ab. Es muss vom Steuerpflichtigen nachgewiesen werden, dass die nachfolgende Aufgabe oder Veräußerung 
nicht durch Steuerumgehung (Steuerersparnis, Steuerstundung), sondern durch vernünftige wirtschaftliche Gründe – insbesondere der 
Umstrukturierung oder der Rationalisierung der beteiligten Gesellschaften – als hauptsächlichen Beweggrund motiviert war. 


§ 6 Absatz 3 Satz 2 UmwStG enthält eine eigenständige Änderungsvorschrift. Eine Änderung der entsprechenden Steuer-, Steuermess-
, Freistellungs- und Feststellungsbescheide ist auch bei bereits eingetretener Festsetzungs- oder Feststellungsverjährung möglich (§ 175 
Absatz 1 Satz 2 AO). 


 


E. Besteuerung offener Rücklagen (§ 7 UmwStG) 


I. Sachlicher und persönlicher Anwendungsbereich 


Der Anwendungsbereich des § 7 UmwStG erstreckt sich sachlich auf Umwandlungen und vergleichbare ausländische Vorgänge i. S. d. 
§ 1 Absatz 1 UmwStG. 


Persönlich werden von § 7 UmwStG alle Anteilseigner der übertragenden Körperschaft erfasst, die Gesellschafter der übernehmenden 
Personengesellschaft werden, und zwar unabhängig davon, ob für diese ein Übernahmeergebnis zu ermitteln ist oder nicht. Auf Bezüge 
i. S. d. § 7 UmwStG findet in grenzüberschreitenden Sachverhalten in der Regel eine dem Artikel 10 OECD-MA entsprechende Vorschrift 
in einem DBA Anwendung. 


 


II. Anteiliges Eigenkapital 


Nach § 7 Satz 1 UmwStG ist dem Anteilseigner der Teil des in der Steuerbilanz ausgewiesenen Eigenkapitals abzüglich des Bestands 
des steuerlichen Einlagekontos, der sich nach Anwendung des § 29 Absatz 1 KStG ergibt, als Einkünfte aus Kapitalvermögen (§ 20 
Absatz 1 Nummer 1 EStG) zuzurechnen, der seiner Beteiligung am Nennkapital entspricht. 


Maßgeblich ist das in der steuerlichen Schlussbilanz ausgewiesene, um Ausschüttungsverbindlichkeiten und passive Korrekturposten 
(vgl. RandnrRn. 02.25 ff.) geminderte Eigenkapital. Ausstehende Einlagen auf das Nennkapital gehören, unabhängig davon, ob sie ein-
gefordert sind oder nicht, ebenso wie Passivposten, die aufgrund steuerrechtlicher Vorschriften erst bei ihrer Auflösung zu versteuern 
sind, (Sonderposten mit Rücklagenanteil i. S. d. § 247 Absatz 3 HGB vor Inkrafttreten des Bilanzrechtsmodernisierungsgesetzes [BilMoG] 
vom 25.5.2009, BGBl. I S. 1102), nicht zum Eigenkapital. Aauch ein außerbilanziell abgezogener und dem Gewinn noch nicht nach § 7g 
Absatz 2 Satz 1 EStG hinzugerechneter Investitionsabzugsbetrag mindert das Eigenkapital (BFH vom 11.4.2019, IV R 1/17, BStBl 2019 II 
S. 501). Rückstellungen und Verbindlichkeiten, auch für die nach § 8 Absatz 3 Satz 2 KStG eine außerbilanzielle Einkommenskorrektur 
erfolgte, bleiben Fremdkapital. 


Bei einer ausländischen Körperschaft i. S. d. § 27 Absatz 8 Satz 1 KStG ist der Bestand des steuerlichen Einlagekontos unter sinngemä-
ßer Anwendung der Grundsätze des § 27 Absatz 8 KStG zu ermitteln. 


Von dem maßgebenden Eigenkapital laut steuerlicher Schlussbilanz ist der Bestand des steuerlichen Einlagekontos, der sich nach An-
wendung des § 29 Absatz 1 und Absatz 6 KStG ergibt, abzuziehen. 


 


III. Zurechnung der Einkünfte 


Ein verbleibender positiver Saldo des maßgebenden Eigenkapitals ist den Anteilseignern nach dem Verhältnis ihrer Anteile zum Nennka-
pital als Einkünfte i. S. d. § 20 Absatz 1 Nummer 1 EStG zuzurechnen. Hierbei ist auf die Höhe der Beteiligungen im Zeitpunkt des Wirk-
samwerdens der Umwandlung abzustellen. Eigene Anteile der übertragenden Körperschaft bleiben bei der Ermittlung der Beteiligungs-
verhältnisse unberücksichtigt. 


Erfolgen im Rückwirkungszeitraum Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion gilt, sind bei der Zurechnung der 
Einkünfte gegenüber neu eintretenden Gesellschaftern die Ausschüttungen an Anteilseigner, für die die Rückwirkungsfiktion gilt, diesen 
vorab zuzurechnen (vgl. RandnrRn. 02.31 sowie das Beispiel in RandnrRn. 02.33). 


 


IV. Besteuerung und Zufluss der Einkünfte 


Die Bezüge i. S. d. § 7 UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG gelten bereits mit Ablauf des steuerlichen Übertragungsstichtags 
als zugeflossen (§ 2 Absatz 2 UmwStG). Sie sind in dem Veranlagungszeitraum, in dem das Wirtschaftsjahr endet, in das der steuerliche 
Übertragungsstichtag fällt, zu besteuern (vgl. RandnrRn. 02.04). Ist übernehmender Rechtsträger eine Personengesellschaft, sind die 
Bezüge i. R. d. gesonderten und einheitlichen Feststellung der Einkünfte zu erfassen, wenn für den betreffenden Anteilseigner ein Über-
nahmeergebnis zu ermitteln ist.). 


Die Einnahmen nach § 7 Satz 1 UmwStG unterliegen ab dem 1.1.2009 bei natürlichen Personen als Anteilseigner bei Anteilen im Privat-
vermögen grundsätzlich der Abgeltungsteuer (§§ 32d, 43 Absatz 5 EStG) und bei Anteilen im Betriebsvermögen (einschließlich der An-
teile, die nach § 5 Absatz 2 oder § 27 Absatz 3 Nummer 1 UmwStG als in das Betriebsvermögen eingelegt gelten) dem Teileinkünftever-
fahren (§ 3 Nummer 40 Satz 1 Buchstabe d, § 3 Nummer 40 Satz 2, § 20 Absatz 8 EStG). Handelt es sich bei dem Anteilseigner um eine 
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Körperschaft, gilt § 8b KStG. Handelt es sich bei dem Anteilseigner um eine Personengesellschaft, ist für die Frage, ob § 3 Nummer 40 
Satz 1 Buchstabe d EStG oder § 8b KStG anzuwenden ist, auf die Gesellschafter dieser Personengesellschaft abzustellen (vgl. Rn. 
04.23). 


Zur gewerbesteuerlichen Behandlung der Ausschüttung nach § 7 UmwStG vgl. RandnrRn. 18.04. 


 


V. Kapitalertragsteuerabzug 


Die Bezüge i. S. d. § 7 UmwStG unterliegen nach § 43 Absatz 1 Satz 1 Nummer 1 und Nummer 6 EStG dem Kapitalertragsteuerabzug. 
Die Kapitalertragsteuer hierauf entsteht erst im Zeitpunkt der zivilrechtlichen Wirksamkeit der Umwandlung und ist von dem übernehmen-
den Rechtsträger bzw. der die Kapitalerträge auszahlenden Stelle bei dem jeweils zuständigen Finanzamt anzumelden und vom über-
nehmenden Rechtsträger als steuerlichem Rechtsnachfolger (§ 4 Absatz 2 Satz 1 UmwStG) abzuführen. 


Ein Absehen von der Erhebung der Kapitalertragsteuer nach § 43b EStG kommt nicht in Betracht (§ 43b Absatz 1 Satz 4 EStG). 


 


F. Vermögensübergang auf einen Rechtsträger ohne Betriebsvermögen 
(§ 8 UmwStG) 


Nach § 8 UmwStG sind Wirtschaftsgüter, die nicht Betriebsvermögen des übernehmenden Rechtsträgers werden, in der steuerlichen 
Schlussbilanz der übertragenden Körperschaft mit dem gemeinen Wert anzusetzen. 


Ob das übertragene Vermögen Betriebsvermögen wird, beurteilt sich nach den Verhältnissen am steuerlichen Übertragungsstichtag. Die 
bloße Absicht des übernehmenden Rechtsträgers, sich in diesem Zeitpunkt gewerblich zu betätigen, ist nicht ausreichend. 


Bei Vermögensübergang auf eine Zebragesellschaft sind die übergegangenen Wirtschaftsgüter in der steuerlichen Schlussbilanz des 
übertragenden Rechtsträgers mit dem gemeinen Wert anzusetzen (vgl. RandnrRn. 03.16). 


I. R. d. gesonderten und einheitlichen Feststellung der Einkünfte werden Veräußerungsgewinne nach § 17 EStG und Bezüge i. S. d. § 7 
UmwStG i. V. m. § 20 Absatz 1 Nummer 1 EStG festgestellt, dies jedoch ohne Bindungswirkung für die beteiligten Gesellschafter (vgl. 
GrS des BFH vom 11.4.2005, GrS 2/02, BStBl II S. 679). 


Ein Abzug nach § 7g Absatz 1 EStG ist beim übertragenden Rechtsträger rückgängig zu machen, wenn das übertragene Vermögen nicht 
Betriebsvermögen des übernehmenden Rechtsträgers wird. 


 


 


G. Formwechsel in eine Personengesellschaft (§ 9 UmwStG) 


Mangels einer handelsrechtlichen Rückbeziehungsmöglichkeit enthält § 9 UmwStG eine eigenständige steuerliche Rückwirkungsrege-
lung (vgl. RandnrRn. 02.05); im Übrigen vgl. RandnrRn. 02.09 ff. Die Übertragungs- bzw. die Eröffnungsbilanz i. S. d. § 9 Satz 2 UmwStG 
ist grundsätzlich auf den Zeitpunkt der Registereintragung des Formwechsels (§ 202 Absatz 1 Nummer 1 UmwG) aufzustellen. 


Die Achtmonatsfrist nach § 9 Satz 3 UmwStG (für die Jahre 2020 und 2021: zwölf Monate1) ist auch dann maßgebend, wenn nach aus-
ländischem Recht eine davon abweichende Regelung besteht. Insoweit ist ggf. § 2 Absatz 3 UmwStG zu beachten. Im Übrigen vgl. auch 
RandnrRn. 02.06. 


 


H. Körperschaftsteuererhöhung (§ 10 UmwStG) 


[unbesetzt] § 10 UmwStG ist grundsätzlich letztmals auf Umwandlungen anzuwenden, deren steuerlicher Übertragungsstich-
tag vor dem 1.1.2007 liegt (§ 27 Absatz 6 Satz 1 UmwStG). 


 


§ 10 UmwStG ist weiter anzuwenden, wenn von der übertragenden Körperschaft ein Antrag nach § 34 Absatz 16 KStG i. d. F. des Artikels 
3 des Gesetzes vom 20.12.2007, BGBl I S. 3150, gestellt wurde (§ 27 Absatz 6 Satz 2 UmwStG). Auf die Ausführungen im BMF-Schrei-
ben vom 16.12.2003, BStBl I S. 786, RandnrRn. 11 ff., wird verwiesen.  


 


Dritter Teil. Verschmelzung oder Vermögensübertragung (Vollübertragung) auf eine andere Körperschaft 


A. Wertansätze in der steuerlichen Schlussbilanz der übertragenden  
Körperschaft (§ 11 UmwStG) 


I. Sachlicher Anwendungsbereich 


Die §§ 11 bis 13 UmwStG sind sowohl auf Auf-, auf Ab- als auch auf Seitwärtsverschmelzungen anzuwenden. Bezüglich der Verschmel-
zung von Investmentfonds wird auf die §§ 23 und 54 InvStG und Tz. 23.10 des BMF-Schreibens vom 21.5.2019, BStBl I S. 527, verwiesen. 


 


II. Pflicht zur Abgabe einer steuerlichen Schlussbilanz 


Jede übertragende Körperschaft ist nach § 11 Absatz 1 Satz 1 UmwStG zur Erstellung und Abgabe einer steuerlichen Schlussbilanz auf 
den steuerlichen Übertragungsstichtag verpflichtet. RandnrRn. 03.01 – 03.03 gelten entsprechend. Insbesondere bei einer grenzüber-
schreitenden Hereinverschmelzung muss eine ausländische übertragende Körperschaft eine unter Zugrundelegung des deutschen Steu-
errechts aufgestellte steuerliche Schlussbilanz i. S. d. § 11 UmwStG auf den steuerlichen Übertragungsstichtag einreichen. 


 


III. Ansatz und Bewertung der übergehenden Wirtschaftsgüter 


1. Ansatz der übergehenden Wirtschaftsgüter dem Grunde nach 


RandnrRn. 03.04 – 03.06 gelten entsprechend. Der Ansatz eines Geschäfts- oder Firmenwerts erfolgt nach § 11 Absatz 1 UmwStG auch 
dann, wenn der Betrieb der übertragenden Körperschaft nicht fortgeführt wird. 


 


2. Ansatz der übergehenden Wirtschaftsgüter der Höhe nach 


a) Ansatz der übergehenden Wirtschaftsgüter mit dem gemeinen Wert bzw. dem Teilwert nach § 6a EStG 


RandnrRn. 03.07 – 03.09 gelten entsprechend. 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der Auswirkungen 


der COVID-19-Pandemie vom 27.3.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, Genossenschafts-, 
Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 2258) 
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b) Ansatz der übergehenden Wirtschaftsgüter mit dem Buchwert 


Auf Antrag können die übergehenden Wirtschaftsgüter einheitlich mit dem Buchwert angesetzt werden, soweit 


– sichergestellt ist, dass sie später der Besteuerung mit Körperschaftsteuer unterliegen (§ 11 Absatz 2 Satz 1 Nummer 1 UmwStG), 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen Wirt-
schaftsgüter bei der übernehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird (§ 11 Absatz 2 Satz 1 Nummer 2 Um-
wStG) und 


– eine Gegenleistung nicht gewährt wird oder in Gesellschaftsrechten besteht (§ 11 Absatz 2 Satz 1 Nummer 3 UmwStG). 


Für den Ansatz des Buchwerts sind die Ansätze in der Handelsbilanz nicht maßgeblich. Wegen des Begriffs Buchwert vgl. Rand-
nrRn. 01.57. Die Prüfung der Voraussetzungen des § 11 Absatz 2 Satz 1 UmwStG erfolgt bezogen auf die Verhältnisse zum steuerlichen 
Übertragungsstichtag. 


Gehört zum übergehenden Vermögen der übertragenden Körperschaft ein Mitunternehmeranteil, entspricht der Buchwertansatz dem auf 
die übertragende Körperschaft entfallenden anteiligen Kapitalkonto – unter Berücksichtigung etwaiger Ergänzungs- und Sonderbilanzen 
– bei der Mitunternehmerschaft. 


Im Fall der Abwärtsverschmelzung gehört auch die unmittelbar auf den Gesellschafter der übertragenden Gesellschaft übergehende 
Beteiligung der übertragenden Gesellschaft an der übernehmenden Gesellschaft zu den übergehenden Wirtschaftsgütern i.S. des § 11 
Absatz 1 Satz 1 UmwStG (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136), vgl. Rn. 11.09a, 11.18 und 11.19.  


RandnrRn. 03.12 und 03.13 gelten entsprechend. 


 


aa) Sicherstellung der Besteuerung mit Körperschaftsteuer (§ 11 Absatz 2 Satz 1 Nummer 1 UmwStG) 


Bei Verschmelzung auf eine unbeschränkt steuerpflichtige Körperschaft i. S. d. § 1 Absatz 1 KStG ist die Besteuerung mit Körperschafts-
teuer grundsätzlich sichergestellt. Die Besteuerung mit Körperschaftsteuer ist z. B. nicht sichergestellt, wenn die übernehmende Körper-
schaft von der Körperschaftsteuer befreit ist (z. B. nach § 5 KStG) oder wenn das Vermögen in den nicht steuerpflichtigen Bereich einer 
juristischen Person des öffentlichen Rechts übergeht. Eine Sicherstellung der Besteuerung mit Körperschaftsteuer ist jedoch insoweit 
gegeben, als das übergehende Vermögen bei der übernehmenden Körperschaft einen steuerpflichtigen wirtschaftlichen Geschäftsbetrieb 
bildet oder zu einem bereits vorher bestehenden steuerpflichtigen wirtschaftlichen Geschäftsbetrieb gehört. Vgl. im Übrigen auch Rand-
nrRn. 03.17. 


Wird eine Körperschaft auf eine Organgesellschaft i. S. d. §§ 14, 17 KStG verschmolzen, ist infolge der Zurechnung des Einkommens an 
den Organträger insoweit die Besteuerung mit Körperschaftsteuer bei der übernehmenden Körperschaft nur sichergestellt, soweit das so 
zugerechnete Einkommen der Besteuerung mit Körperschaftsteuer unterliegt. Entsprechendes gilt, wenn der Organträger selbst wiede-
rum Organgesellschaft ist (Kettenorganschaft). Soweit das so zugerechnete Einkommen beim Organträger der Besteuerung mit Einkom-
mensteuer unterliegt, können aus Billigkeitsgründen die übergehenden Wirtschaftsgüter dennoch einheitlich mit dem Buchwert angesetzt 
werden. Auf, wenn sich alle an der Verschmelzung Beteiligten (übertragender Rechtsträger, übernehmender Rechtsträger und Anteils-
eigner des übertragenden und übernehmenden Rechtsträgers) übereinstimmend schriftlich damit einverstanden erklären, dass auf die 
aus der Verschmelzung resultierenden Mehrabführungen § 14 Absatz 3 Satz 1 KStG anzuwenden ist; die Grundsätze der Rand-
nrRn. Org.33 wird hingewiesenund Randnr. Org.34 gelten entsprechend. 


 


bb) Kein Ausschluss und keine Einschränkung des deutschen Besteuerungsrechts (§ 11 Absatz 2 Satz 1 Nummer 2 UmwStG) 


Die übergehenden Wirtschaftsgüter dürfen gem. § 11 Absatz 2 Satz 1 Nummer 2 UmwStG nur insoweit mit dem Buchwert angesetzt 
werden, als das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der übertragenen 
Wirtschaftsgüter bei der übernehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird. RandnrRn. 03.18 – 03.20 gelten ent-
sprechend. 


Die Verschmelzung einer Mutterkapitalgesellschaft, deren Anteilseigner im Ausland ansässig ist, auf ihre Tochtergesellschaft (Abwärts-
verschmelzung) kann nur dann zu Buchwerten vollzogen werden, wenn die Besteuerung der stillen Reserven der Muttergesellschaft 
sichergestellt ist. Da bei einer Abwärtsverschmelzung die zum Vermögen der Muttergesellschaft gehörende Beteiligung an der Tochter-
gesellschaft von der Muttergesellschaft auf deren Anteilseigner übergeht, kommt es für den Buchwertansatz in der steuerlichen Schluss-
bilanz der Muttergesellschaft darauf an, ob beim Anteilseigner die stillen Reserven des auf ihn übergegangenen Wirtschaftsguts „Beteili-
gung“ weiterhin dem deutschen Besteuerungsrecht unterliegen (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136). 


 


cc) Keine Gegenleistung oder Gegenleistung in Form von Gesellschaftsrechten  
(§ 11 Absatz 2 Satz 1 Nummer 3 UmwStG) 


RandnrRn. 03.21 – 03.24 gelten entsprechend. Zur steuerlichen Behandlung der Gegenleistung bei den Anteilseignern vgl. Rand-
nrRn. 13.02. 


 


c) Ansatz der übergehenden Wirtschaftsgüter mit dem Zwischenwert 


RandnrRn. 03.25 sowie RandnrRn. 11.05 – 11.10 gelten entsprechend. 


 


d) Ausübung des Wahlrechts auf Ansatz zum Buch- oder Zwischenwert 


Der Antrag auf Ansatz der übergehenden Wirtschaftsgüter mit dem Buch- oder Zwischenwert ist nach § 11 Absatz 3 i. V. m. § 3 Absatz 2 
Satz 2 UmwStG bei dem für die Besteuerung nach §§ 20, 26 AO zuständigen Finanzamt der übertragenden Körperschaft spätestens bis 
zur erstmaligen Abgabe der steuerlichen Schlussbilanz zu stellen. RandnrRn. 03.01 und 03.27 – 03.30 gelten entsprechend.  


 


3. Fiktive Körperschaftsteueranrechnung nach § 11 Absatz 3 i. V. m. § 3 Absatz 3 UmwStG 


RandnrRn. 03.31 sowie 03.32 gelten entsprechend. 


 


IV. Vermögensübertragung nach §§ 174 ff. UmwG gegen Gewährung einer Gegenleistung an die Anteilsinhaber des 
übertragenden Rechtsträgers 


Nach § 174 UmwG kann ein Rechtsträger unter Auflösung ohne Abwicklung sein Vermögen ganz oder teilweise auf einen anderen be-
stehenden Rechtsträger (übernehmender Rechtsträger) gegen Gewährung einer Gegenleistung an die Anteilsinhaber des übertragenden 
Rechtsträgers, die nicht in Anteilen oder Mitgliedschaften besteht, übertragen. Ein Vermögensübergang unter Ansatz der Buch- oder 
Zwischenwerte i. S. d. § 11 Absatz 2 UmwStG ist daher grundsätzlich nicht möglich bei: 
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– Vermögensübertragung einer Kapitalgesellschaft auf eine Gebietskörperschaft oder einen Zusammenschluss von Gebietskörper-
schaften (§ 175 Nummer 1, §§ 176, 177 UmwG), 


– Vermögensübertragung einer Versicherungs-AG auf einen VVaG (§ 175 Nummer 2 Buchstabe a, §§ 178, 179 UmwG), 


– Vermögensübertragung eines VVaG auf eine Versicherungs-AG oder auf ein öffentlich-rechtliches Versicherungsunternehmen, 


– Vermögensübertragung eines öffentlich-rechtlichen Versicherungsunternehmens auf eine Versicherungs-AG oder auf einen VVaG. 


Nach § 176 Absatz 2 UmwG tritt in diesen Fällen an die Stelle des Umtauschverhältnisses der Anteile die Art und Höhe der Gegenleistung. 
Die übergegangenen Wirtschaftsgüter sind daher nach § 11 Absatz 1 UmwStG mit dem gemeinen Wert anzusetzen. 


 


Ein steuerneutraler Vermögensübergang ist allenfalls möglich, wenn das Vermögen auf den alleinigen Anteilseigner übertragen wird (z. B. 
von einer Kapitalgesellschaft auf eine Gemeinde, die zu 100 % an der übertragenden Kapitalgesellschaft beteiligt ist) und die übrigen 
Voraussetzungen des § 11 Absatz 2 UmwStG erfüllt sind, da der Untergang der Beteiligung an der übertragenden Kapitalgesellschaft 
keine Gegenleistung i. S. d. § 11 Absatz 2 Satz 1 Nummer 3 UmwStG darstellt (vgl. RandnrRn. 11.10 i. V. m. RandnrRn. 03.21). 


 


V. Landesrechtliche Vorschriften zur Vereinigung öffentlich-rechtlicher Kreditinstitute oder öffentlich-rechtlicher 
Versicherungsunternehmen sowie zur Umwandlung öffentlich-rechtlicher Körperschaften 


Sehen landesrechtliche Vorschriften z. B. die Vereinigung öffentlich-rechtlicher Kreditinstitute oder öffentlich-rechtlicher Versicherungs-
unternehmen im Wege der Gesamtrechtsnachfolge vor, sind die §§ 11 bis 13 UmwStG bei dieser Vereinigung entsprechend anzuwenden, 
wenn diese Vereinigung mit einer Verschmelzung i. S. d. § 2 UmwG vergleichbar ist (vgl. RandnrRn. 01.07). 


Dasselbe gilt auch für nach landesrechtlichen Vorschriften ausdrücklich zugelassene Umwandlungen anderer öffentlich-rechtlicher Kör-
perschaften wie z. B. die Vereinigung bzw. die Eingliederung von Zweckverbänden sowie die Verschmelzung von Kommunalanstalten. 


Die in Rn. 01.30 aufgeführten Strukturmerkmale einer Verschmelzung i. S. d. § 2 UmwG sind bei der Prüfung der Vergleichbarkeit auch 
bei der Umwandlung von öffentlich-rechtlichen Körperschaften entsprechend zu beachten: 


- Umwandlungsfähigkeit der beteiligten Rechtsträger 


- Übertragung des gesamten Aktiv- und Passivvermögens eines übertragenden Rechtsträgers oder mehrerer übertragender Rechtsträger 
auf einen übernehmenden Rechtsträger 


- aufgrund eines Rechtsgeschäfts (dies kann auch eine landes- oder kommunalrechtliche Vereinbarung sein), 


- kraft Gesetzes, 


- gegen Gewährung von Anteilen am übernehmenden Rechtsträger an die Anteilsinhaber des übertragenden Rechtsträgers. (Bei öffent-
lich-rechtlichen Körperschaften bestehen in der Regel bereits am übertragenden Rechtsträger keine Anteile, sondern lediglich Mitglied-
schaftsrechte oder eine Trägerschaft. Daher ist für dieses Strukturmerkmal darauf abzustellen, dass auch bei der übernehmenden öffent-
lich-rechtlichen Körperschaft ein Mitgliedschaftsrecht eingeräumt wird bzw. die Trägerschaft fortgesetzt wird. 


- unter Auflösung ohne Abwicklung des übertragenden Rechtsträgers oder der übertragenden Rechtsträger. 


 


Die §§ 11 bis 13 UmwStG können ebenfalls entsprechende Anwendung bei der Auflösung einer Kommunalanstalt finden, wenn das 
Vermögen der aufgelösten Kommunalanstalt im Wege der Gesamtrechtsnachfolge auf die Gemeinde übergeht. 


 


Ein Formwechsel einer Kapitalgesellschaft in eine Kommunalanstalt ist keine Vermögensübertragung, sondern lediglich ein Wechsel des 
Rechtskleids. In solchen Fällen kommt es grundsätzlich nicht zur Aufdeckung von stillen Reserven und zu keiner Anwendung des Um-
wStG. Vielmehr erfolgt ein solcher Formwechsel steuerneutral zu Buchwerten. Vgl. zum homogenen Formwechsel auch Rn. 01.38a. 


Einzige Ausnahme hiervon ist der Fall des „Sphärenwechsels“, in dem eine bisher steuerverstrickte Tätigkeit der Kapitalgesellschaft nach 
dem Formwechsel in den nicht steuerpflichtigen Bereich der Kommunalanstalt übergeht; insoweit kommt es bereits bei der Kapitalgesell-
schaft zur Aufdeckung der stillen Reserven. 


 


VI. Beteiligung der übertragenden Kapitalgesellschaft an der übernehmenden Kapitalgesellschaft (Abwärtsverschmelzung) 


Im Fall der Abwärtsverschmelzung einer Mutter- auf ihre Tochtergesellschaft sind gem. § 11 Absatz 2 Satz 2 UmwStG in der steuerlichen 
Schlussbilanz der übertragenden Muttergesellschaft die Anteile an der übernehmenden Tochtergesellschaft mindestens mit dem Buch-
wert, erhöht um in früheren Jahren steuerwirksam vorgenommene Abschreibungen auf die Beteiligung sowie erhöht um steuerwirksame 
Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens jedoch mit dem gemeinen Wert, anzusetzen. Insoweit erhöht sich der laufende 
Gewinn der Muttergesellschaft. Steuerwirksame Teilwertabschreibungen sind vor nicht voll steuerwirksamen Teilwertabschreibungen hin-
zuzurechnen. Eine Wertaufholung ist nach § 11 Absatz 2 Satz 2 UmwStG jedoch nicht vorzunehmen, soweit bis zum Ablauf des steuer-
lichen Übertragungsstichtags eine steuerwirksame Wertaufholung (§ 6 Absatz 1 Nummer 2 Satz 3 i. V. m. § 6 Absatz 1 Nummer 1 Satz 4 
EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 EStG gewinnerhöhend aufgelöst worden ist. 


Wegen der in § 12 Absatz 1 Satz 2 i. V. m. § 4 Absatz 1 Satz 2 und 3 UmwStG enthaltenen vergleichbaren Regelung für den Fall der 
Aufwärtsverschmelzung einer Tochter- auf ihre Muttergesellschaft vgl. RandnrRn. 12.03. 


Wird eine Mutter- auf ihre Tochtergesellschaft verschmolzen, führt dies auf der Ebene der Tochtergesellschaft nicht zu einem Durch-
gangserwerb eigener Anteile (BFH vom 28.10.2009, I R 4/09, BStBl 2011 II S. 315). Die unmittelbar auf den Gesellschafter der übertra-
genden Gesellschaft übergehende Beteiligung der übertragenden Gesellschaft an der übernehmenden Gesellschaft gehört zu den über-
gehenden Wirtschaftsgütern i. S. des § 11 Absatz 1 Satz 1 UmwStG (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136). 


Die Anteile an der Tochtergesellschaft können nach § 11 Absatz 2 Satz 2 UmwStG in der steuerlichen Schlussbilanz der Muttergesell-
schaft nur dann mit einem Wert unterhalb des gemeinen Werts angesetzt werden, wenn die übrigen Voraussetzungen des § 11 Absatz 2 
Satz 1 Nummer 2 und 3 UmwStG vorliegen (vgl. RandnrRn. 11.09 – 11.10). Statt auf die übernehmende Körperschaft ist hierbei jedoch 
auf den die Anteile an der Tochtergesellschaft übernehmenden Anteilseigner der Muttergesellschaft abzustellen. Die Verschmelzung 
einer Mutterkapitalgesellschaft, deren Anteilseignerin im Ausland ansässig ist, auf ihre Tochtergesellschaft (Abwärtsverschmelzung) kann 
nur dann ohne Aufdeckung stiller Reserven vollzogen werden, wenn die Besteuerung der stillen Reserven der Muttergesellschaft sicher-
gestellt ist (BFH vom 30.5.2018, I R 31/16, BStBl 2019 II S. 136).  


Auf Ebene des Anteilseigners der Muttergesellschaft findet § 13 UmwStG Anwendung. Eine Verknüpfung mit dem Wert in der steuerlichen 
Schlussbilanz nach § 12 Absatz 1 UmwStG besteht hingegen nicht. 


 


B. Auswirkungen auf den Gewinn der übernehmenden Körperschaft  
(§ 12 UmwStG) 
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I. Wertverknüpfung 


Die übernehmende Körperschaft hat das auf sie übergegangene Vermögen in entsprechender Anwendung des § 4 Absatz 1 Satz 1 Um-
wStG mit dem in der steuerlichen Schlussbilanz der übertragenden Körperschaft enthaltenen Wert zu übernehmen (§ 12 Absatz 1 Satz 1 
UmwStG). 


RandnrRn. 04.01, 04.03 und 04.04 gelten entsprechend. 


 


II. Erweiterte Wertaufholung – Beteiligungskorrekturgewinn 


Im Fall der Aufwärtsverschmelzung einer Tochter- auf ihre Muttergesellschaft sind gem. § 12 Absatz 1 Satz 2 i. V. m. § 4 Absatz 1 Satz 2 
UmwStG in der Bilanz der übernehmenden Muttergesellschaft zum steuerlichen Übertragungsstichtag die Anteile an der übertragenden 
Tochtergesellschaft mindestens mit dem Buchwert, erhöht um in früheren Jahren steuerwirksam vorgenommene Abschreibungen auf die 
Beteiligung sowie erhöht um steuerwirksame Abzüge nach § 6b EStG und ähnliche Abzüge, höchstens jedoch mit dem gemeinen Wert, 
anzusetzen. Insoweit erhöht sich der laufende Gewinn der Muttergesellschaft. Das gilt nicht, soweit bereits nach den allgemeinen Regeln 
bis zum Ablauf des steuerlichen Übertragungsstichtags eine Wertaufholung (§ 6 Absatz 1 Nummer 2 Satz 3 i. V. m. § 6 Absatz 1 Num-
mer 1 Satz 4 EStG) stattgefunden hat oder die Rücklage nach § 6b Absatz 3 EStG gewinnerhöhend aufgelöst worden ist. Rand-
nrRn. 04.06 – 04.08 gelten entsprechend. 


 


III. Eintritt in die steuerliche Rechtsstellung (§ 12 Absatz 3 UmwStG) 


Hinsichtlich des Eintritts der übernehmenden Körperschaft in die Rechtsstellung der übertragenden Körperschaft gelten die Rand-
nrRn. 04.09 – 04.17 entsprechend. 


 


IV. Übernahmeergebnis 


Nach § 12 Absatz 2 Satz 1 UmwStG bleibt bei der übernehmenden Körperschaft ein Gewinn oder Verlust i. H. des Unterschieds zwischen 
dem Buchwert der Anteile an der übertragenden Körperschaft und dem Wert, mit dem die übergegangenen Wirtschaftsgüter zu überneh-
men sind, abzüglich der Kosten für den Vermögensübergang (vgl. hierzu RandnrRn. 04.34),), außer Ansatz. Der GewinnSo verhält es 
sich auch für Anteile, auf die bei einem Lebensversicherungsunternehmen § 8b Absatz 8 Satz 1 KStG anzuwenden ist (BFH-Urteil vom 
30.7.2014, I R 58/12, BStBl 2015 II S. 1991). Der Gewinn oder Verlust ist außerbilanziellrhalb der Steuerbilanz entsprechend zu korrigie-
ren. 


Ein Übernahmeergebnis i. S. d. § 12 Absatz 2 Satz 1 UmwStG ist in allen Fällen der Auf-, Ab- und Seitwärtsverschmelzung – ungeachtet 
einer Beteiligung an der übertragenden Körperschaft – zu ermitteln. (vgl. BFH vom 9.1.2013, I R 24/12, BStBl 2018 II S. 509). Das Über-
nahmeergebnis entsteht mit Ablauf des steuerlichen Übertragungsstichtags. 


Gem. § 12 Absatz 2 Satz 2 UmwStG ist bei einer Aufwärtsverschmelzung auf einen Übernahmegewinn i. S. d. § 12 Absatz 2 Satz 1 Um-
wStG in dem Umfang, in dem die übernehmende Muttergesellschaft unmittelbar an der übertragenden Tochtergesellschaft beteiligt ist, 
§ 8b KStG anzuwenden. § 12 Absatz 2 Satz 2 UmwStG findet auf einen Übernahmeverlust keine Anwendung. (BFH-Urteil vom 30.7.2014, 
I R 58/12, BStBl 2015 II S. 1992). Bei einer Aufwärtsverschmelzung entsprechen die anteiligen Kosten des für den Vermögensübergangs-
Vermögensübergang i. S. d. § 12 Absatz 2 Satz 2 UmwStG den von der übernehmenden Körperschaft getragenen Aufwendungen. 


Beispiel: 


Die übernehmende M-GmbH ist an der übertragenden T-GmbH zu 40 % beteiligt. Der Buchwert der Anteile beträgt 200.000 € und der 
Buchwert des übertragenen Vermögens beträgt 800.000 €. Die Kosten für dendes Vermögensübergangs Vermögensübergang i. S. d. 
§ 12 Absatz 2 Satz 2 UmwStG betragen 20.000 €. 


Lösung: 


Der Übernahmegewinn i. S. d. § 12 Absatz 2 Satz 1 UmwStG der M-GmbH beträgt (800.000 € ./. 200.000 € ./. 20.000 € =) 580.000 €. 


Der Gewinn i. S. d. § 12 Absatz 2 Satz 2 UmwStG beträgt (40 % von 580.000 € =) 232.000 €. Auf diesen Betrag ist § 8b KStG anzu-
wenden. Danach sind die 232.000 € nach § 8b Absatz 2 Satz 1 KStG steuerfrei, es gelten nach § 8b Absatz 3 Satz 1 KStG 5 % von 
232.000 € (= 11.600 €) als nicht abziehbare Betriebsausgaben. 


Wird eine Kapitalgesellschaft auf ihre Muttergesellschaft verschmolzen, die ihrerseits Organgesellschaft einer körperschaftsteuerrechtli-
chen Organschaft mit einer Kapitalgesellschaft als Organträgerin ist, ist § 15 Satz 1 Nummer 2 Satz 1 und 2 KStG i. d. F. des Gesetzes 
vom 12.12.2019 (BGBl I S. 2451) zu beachten (§ 34 Absatz 6g KStG). Sofern die Anmeldung zur Eintragung der Umwandlung in das für 
die Wirksamkeit des jeweiligen Vorgangs maßgebende öffentliche Register vor dem 13.12.2019 erfolgt ist, ist hingegen auf den Ver-
schmelzungsgewinn weder auf der Ebene der Muttergesellschaft noch auf der Ebene der Organträgerin § 8b Absatz 3 Satz 1 KStG an-
zuwenden (BFH vom 26.9.2018, I R 16/16, BStBl 2020 II S. 206). Bei der Anwendung des § 12 Absatz 2 Satz 2 UmwStG ist bei einer 
Aufwärtsverschmelzung auf eine Organgesellschaft § 15 Satz 1 Nummer 2 KStG zu beachten Ist Organträger eine Personengesellschaft, 
an der natürliche Personen beteiligt sind, sind insoweit gem. § 15 Satz 1 Nummer 2 Satz 2 KStG die § 3 Nummer 40, § 3c Absatz 2 EStG 
an Stelle des § 8b KStG anzuwenden.  


 


C. Besteuerung der Anteilseigner der übertragenden Körperschaft 
(§ 13 UmwStG) 


I. Anwendungsbereich 


§ 13 UmwStG ist nur auf Anteile im Betriebsvermögen, Anteile i. S. d. § 17 EStG und einbringungsgeborene Anteile i. S. d. § 21 Absatz 1 
UmwStG 1995 anzuwenden. Für alle übrigen Anteile findet bei Verschmelzung oder Aufspaltung einer Körperschaft § 20 Absatz 4a Satz 1 
und 2 EStG und bei Abspaltung § 20 Absatz 4a Satz 7 EStG Anwendung. In den Fällen der Aufwärtsverschmelzung ist § 13 UmwStG 
nicht anwendbar, soweit die übernehmende Körperschaft an der übertragenden Körperschaft beteiligt ist; zur Anwendung des § 13 Um-
wStG bei der Abwärtsverschmelzung vgl. RandnrRn. 11.19. 


Darüber hinaus findet § 13 UmwStG nur insoweit Anwendung, als dem Anteilseigner der übertragenden Körperschaft keine Gegenleistung 
oder eine in Gesellschaftsrechten bestehende Gegenleistung gewährt wird. Nicht in Gesellschaftsrechten bestehende Gegenleistungen 
(vgl. RandnrRn. 11.10) stellen bei dem Anteilseigner einen Veräußerungserlös für seine Anteile dar. Bei einer nur anteiligen Veräußerung 
(z. B. Spitzenausgleich) sind dem Veräußerungserlös nur die anteiligen Anschaffungskosten dieser Anteile an dem übertragenden 
Rechtsträger gegenüberzustellen. Der Gewinn entsteht nicht zum steuerlichen Übertragungsstichtag, sondern zu dem Zeitpunkt, zu dem 
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er nach allgemeinen Grundsätzen entsteht (BFH vom 17.1.2018, I R 27/16, BStBl II S. 449). In diesen Fällen gilt § 13 UmwStG nur für 
den übrigen Teil der Anteile. 


§ 13 UmwStG findet unabhängig davon Anwendung, ob es sich um eine verhältniswahrende oder nicht verhältniswahrende Umwandlung 
mit oder ohne Wertverschiebung zwischen den Anteilen der beteiligten Anteilseigner handelt. Zu einer verhältniswahrenden Umwandlung 
mit Wertverschiebung vgl. BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607. gilt auch nicht, soweit es aufgrund der Umwandlung zu 
einer Wertverschiebung zwischen den Anteilen der beteiligten Anteilseigner kommt. Insoweit Im Fall einer Wertverschiebung handelt es 
sich um eine Vorteilszuwendung zwischen den Anteilseignern, für deren steuerliche Beurteilung die allgemeinen Grundsätze gelten. Erhält 
dabei eine an dem übertragenden Rechtsträger beteiligte Kapitalgesellschaft zugunsten eines ihrer Anteilseigner oder einer diesem nahe 
stehenden Person eine geringerwertige Beteiligung an dem übernehmenden Rechtsträger, kann die Vorteilsgewährung an den Anteils-
eigner als verdeckte Gewinnausschüttung zu beurteilen sein; im Umkehrfall kann eine verdeckte Einlage durch den Anteilseigner in die 
Kapitalgesellschaft anzunehmen sein (BFH vom 9. 11. 2010, IX R 24/09, BStBl 2011 II S. 799). Bei einer nichtverhältniswahrenden 
Umwandlung ist zu prüfen, ob die Wertverschiebung zwischen den Anteilseignern eine freigebige Zuwendung darstellt (vgl. auch koordi-
nierter Ländererlass vom 20. 10. 2010, BStBl I S. 1208 und Randnr. 15.44). Gehören die Anteile am übertragenden Rechtsträger zu 
einem Betriebsvermögen, ist zu prüfen, ob durch die Wertverschiebung die Voraussetzungen für eine Entnahme erfüllt sind (vgl. BFH 
vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607). Sowohl bei einer verhältniswahrenden als auch bei einer nichtverhältniswahrenden 
Umwandlung ist zu prüfen, ob die Wertverschiebung zwischen den Anteilseignern eine freigebige Zuwendung i. S. d. § 7 Absatz 1 Nummer 
1 ErbStG darstellt oder einen der Tatbestände des § 7 Absatz 8 ErbStG erfüllt (vgl. auch R E 7.5 ErbStR 2019 und Rn. 15.44). 


[einstweilen frei] 


 


II. Veräußerungs- und Anschaffungsfiktion zum gemeinen Wert 


§ 13 Absatz 1 UmwStG enthält eine Veräußerungs- und Anschaffungsfiktion zum gemeinen Wert, die unabhängig davon gilt, ob i. R. d. 
Umwandlung neue Anteile an der übernehmenden Körperschaft ausgegeben werden. Bei Anteilen an Genossenschaften richtet sich der 
gemeine Wert nach dem Entgelt, das bei der Übertragung des Geschäftsguthabens erzielt wird. 


Ein Veräußerungsgewinn oder -verlust entsteht im Zeitpunkt der zivilrechtlichen Wirksamkeit der Umwandlung. § 2 Absatz 1 UmwStG gilt 
grundsätzlich nicht für den Anteilseigner der übertragenden Körperschaft (vgl. RandnrRn. 02.03). 


 


III. Ansatz der Anteile mit dem Buchwert oder den Anschaffungskosten 


Abweichend von § 13 Absatz 1 UmwStG können auf Antrag die Anteile an der übertragenden Körperschaft mit dem Buchwert oder den 
Anschaffungskosten angesetzt werden (§ 13 Absatz 2 UmwStG), wenn 


– das Recht der Bundesrepublik Deutschland hinsichtlich der Besteuerung des Gewinns aus der Veräußerung der Anteile an der über-
nehmenden Körperschaft nicht ausgeschlossen oder beschränkt wird oder 


– die EU-Mitgliedstaaten Artikel 8 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie)  (zuvor 
Artikel 8 Richtlinie 90/434/EWG) anzuwenden haben. 


Beispiel: 


Die M-GmbH und deren Tochtergesellschaft T-GmbH sind beide in Deutschland ansässig. Die T-GmbH wird auf die abkommensrecht-
lich in der Tschechischen Republik ansässige X spol.s.r.o. verschmolzen. Eine Zuzahlung wird nicht geleistet. 


Lösung: 


Aus dem maßgeblichen DBA Tschechoslowakei (gilt im Verhältnis zur Tschechischen Republik fort) ergibt sich hinsichtlich des Gewinns 
der M-GmbH aus einer künftigen Veräußerung der erhaltenen Anteile eine Beschränkung, da das Besteuerungsrecht auch dem Ansäs-
sigkeitsstaat der X spol.s.r.o. – Tschechien – zusteht. Der Buchwertansatz wäre somit nach § 13 Absatz 2 Satz 1 Nummer 1 UmwStG 
ausgeschlossen. Allerdings sind die erhaltenen Anteile nach § 13 Absatz 2 Satz 1 Nummer 2 UmwStG auf Antrag mit dem Buch- oder 
Zwischenwert zu bewerten, da der Gewinn aufgrund von Artikel 8 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 
(Fusionsrichtlinie) nicht besteuert werden darf. Dies ist der Fall, da sowohl die T-GmbH als auch die X spol.s.r.o. in einem Mitgliedstaat 
der EU / des EWR ansässig sind und keine Zuzahlung geleistet wurde, die 10 % des Nennwerts der ausgegebenen Anteile überschreitet. 


§ 13 UmwStG ist unabhängig von der Ausübung des Bewertungswahlrechts bei der übertragenden Körperschaft in § 11 UmwStG anzu-
wenden. Unerheblich ist weiter, ob die übertragende Körperschaft im Inland der Besteuerung unterlegen hat. 


Wird z. B. nach § 54 Absatz 1 Satz 3 UmwG i. R. d. Umwandlung auf die Gewährung neuer Anteile verzichtet, weil der Anteilseigner 
bereits an der übernehmenden Körperschaft beteiligt ist, sind dem Buchwert bzw. den Anschaffungskosten der Anteile an der überneh-
menden Körperschaft der Buchwert bzw. die Anschaffungskosten der Anteile an der übertragenden Körperschaft hinzuzurechnen. Führt 
die Verschmelzung zuZu Wertverschiebungen zwischen den Anteilen der beteiligten Anteilseigner, findet § 13 UmwStG insoweit keine 
Anwendung im Rahmen einer Verschmelzung  (vgl. RandnrRn. 13.03).. 


Bei Vorliegen der in § 13 Absatz 2 UmwStG genannten Voraussetzungen ist nur ein Ansatz mit dem Buchwert oder den Anschaffungs-
kosten, nicht jedoch der Ansatz eines Zwischenwerts zulässig. Der Antrag auf Fortführung des Buchwerts oder der Anschaffungskosten 
bedarf keiner besonderen Form, ist bedingungsfeindlich und unwiderruflich. 


Werden nach § 13 Absatz 2 Satz 1 UmwStG die Anteile an der übernehmenden Körperschaft mit dem Buchwert oder den Anschaffungs-
kosten der Anteile an der übertragenden Körperschaft angesetzt, treten gem. § 13 Absatz 2 Satz 2 UmwStG die Anteile an der überneh-
menden Körperschaft steuerlich an die Stelle der Anteile an der übertragenden Körperschaft. Daraus ergeben sich insbesondere folgende 
Rechtsfolgen: 


– Zugehörigkeit zu einem (Sonder-)Betriebsvermögen BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607; 


– Übergang einer Wertaufholungsverpflichtung nach § 6 Absatz 1 Nummer 2 Satz 3 EStG bei im Betriebsvermögen gehaltenen Antei-
len; 


– Übergang der Einschränkung nach § 8b Absatz 2 Satz 4 und 5 KStG bzw. § 3 Nummer 40 Satz 1 Buchstabe a Satz 2 und 3 sowie 
Buchstabe b Satz 3 EStG; 


– wenn die Anteile an der übertragenden Körperschaft solche i. S. d. § 17 EStG waren, gelten auch die Anteile an der übernehmenden 
Körperschaft als Anteile i. S. d. § 17 EStG, selbst wenn die Beteiligungsgrenze nicht erreicht wird (für die Anwendung der 1 %-Grenze 
ist auf die Beteiligungsquote vor der Verschmelzung abzustellen); 


– dieeine Steuerverhaftung nach § 21 UmwStG 1995 verlagert sich auf die Anteile an der übernehmenden Körperschaft; 


– ein Sperrbetrag i. S. d. § 50c EStG a. F. verlagert sich auf die Anteile an der übernehmenden Körperschaft; 


– die Eigenschaft „verschmelzungsgeborener Anteil“ i. S. d.oder § 13 Absatz 2 Satz 2 UmwStG 1995 verlagert sich auf die Anteile an 
der übernehmenden Körperschaft; 


– unter den Voraussetzungen der Rn. 22.23 ist die siebenjährige Sperrfrist nach § 22 UmwStG zu beachten 
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– Anrechnung bzw. Berücksichtigung der Besitzzeit an den Anteilen an der übertragenden Körperschaft bei den Anteilen an der über-
nehmenden Körperschaft (insbesondere bei der Prüfung der gewerbesteuerlichen Kürzung nach § 9 Nummer 2a und 7 GewStG und 
hinsichtlich einer Rücklage nach § 6b Absatz 10 EStG). 


 


Für die Bemessung der Höhe der Beteiligung nach § 8b Absatz 4 KStG ist § 13 Absatz 2 Satz 2 UmwStG nicht anzuwenden (§ 8b Absatz 
4 Satz 2 KStG). 


IV. Gewährung von Mitgliedschaftsrechten 


§ 13 UmwStG ist entsprechend anzuwenden, wenn i. R. d. Umwandlung an die Stelle der Anteile an der übertragenden Körperschaft 
Mitgliedschaftsrechte an der übernehmenden Körperschaft treten oder umgekehrt (z. B. Vermögensübertragung von einer Versicherungs-
AG auf einen VVaG oder umgekehrt). Treten an die Stelle von Mitgliedschaftsrechten Anteile, betragen die Anschaffungskosten der 
Anteile 0 €. 


 


Vierter Teil. Auf-, Abspaltung und Vermögensübertragung (Teilübertragung) 


A. Auf-, Abspaltung und Teilübertragung auf andere Körperschaften 
(§ 15 UmwStG) 


I. Teilbetriebsvoraussetzung des § 15 Absatz 1 UmwStG 


§ 11 Absatz 2 und § 13 Absatz 2 UmwStG sind auf die Auf- und Abspaltung sowie die Teilübertragung nur entsprechend anzuwenden, 
wenn auf die Übernehmerinnen bzw. die Übernehmerin ein oder mehrere Teilbetriebe übertragen werdenird und im Fall der Abspaltung 
oder der Teil-übertragung bei der übertragenden Körperschaft ein oder mehrere das zurückbleibende Vermögen ebenfalls zu einem 
Teilbetriebe verbleiben gehört. Das zurückbleibende Vermögen erfüllt nicht die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG, 
wenn nicht alle Wirtschaftsgüter einem Teilbetrieb zugeordnet werden können. Für eine Auf- oder Abspaltung auf eine Personengesell-
schaft als übernehmender Rechtsträger ist § 16 UmwStG anwendbar. 


 


1. Begriff des Teilbetriebs 


Teilbetrieb i. S. d. § 15 UmwStG ist die Gesamtheit der in einem Unternehmensteil einer Gesellschaft vorhandenen aktiven und passiven 
Wirtschaftsgüter, die in organisatorischer Hinsicht einen selbstständigen Betrieb, d. h. eine aus eigenen Mitteln funktionsfähige Einheit, 
darstellen, vgl. Artikel 2 Buchstabe j der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie). Zu einem 
Teilbetrieb gehören alle funktional wesentlichen Betriebsgrundlagen sowie alle übrigen diesem Teilbetrieb nach wirtschaftlichen Zusam-
menhängen zuordenbaren Wirtschaftsgüter. Die Voraussetzungen eines Teilbetriebs sind nach Maßgabe der einschlägigen Rechtspre-
chung unter Zugrundelegung der funktionalen Betrachtungsweise aus der Perspektive des übertragenden Rechtsträgers zu beurteilen 
(EuGH vom 15.1.2002, C-43/00, EuGHE I S. 379; BFH vom 7.4.2010, I R 96/08, BStBl 2011 II S. 467). Zu den funktional wesentlichen 
Betriebsgrundlagen sowie den nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgütern können auch Anteile an Kapital-
gesellschaften gehören (vgl. auch RandnrRn. 15.06). Darüber hinaus gilt für Zwecke des § 15 UmwStG als Teilbetrieb ein Mitunterneh-
meranteil (vgl. RandnrRn. 15.04) sowie eine 100 %-Beteiligung an einer Kapitalgesellschaft (vgl. RandnrRn. 15.05). 


Beispiel: 


Aus einem Produktionsbetrieb soll ein wertvolles, aber nicht zu den funktional wesentlichen Betriebsgrundlagen gehörendes Betriebs-
grundstück „abgesondert“ werden. Um dies zu erreichen, wird der Produktionsbetrieb (ohne das Grundstück) auf eine neue Gesellschaft 
abgespalten. In der Ursprungsgesellschaft bleiben das Grundstück und eine 100 %-Beteiligung an einer GmbH oder ein geringfügiger 
Mitunternehmeranteil zurück. 


 


Lösung: 


Das zurückbleibende Vermögen erfüllt nicht die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG, da das Grundstück weder der 
100 %-Beteiligung an der GmbH noch dem Mitunternehmeranteil zugerechnet werden kann (vgl. auch RandnrRn. 15.11). Eine steuer-
neutrale Abspaltung ist damit ausgeschlossen.  


Die Teilbetriebsvoraussetzungen müssen zum steuerlichen Übertragungsstichtag vorliegen (vgl. RandnrRn. 02.14). Ein sog. Teilbetrieb 
im Aufbau stellt keinen Teilbetrieb i. S. d. § 15 UmwStG dar (vgl. Artikel 2 Buchstabe j der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 
34 vom 25.11.2009 - Fusionsrichtlinie). 


 


2. Mitunternehmeranteil 


Als Teilbetrieb gelten auch ein Mitunternehmeranteil (§ 15 Absatz 1 Satz 3 UmwStG) sowie der Teil eines Mitunternehmeranteils. Bei der 
Übertragung eines Teils eines Mitunternehmeranteils muss auch das zu diesem Teilbetrieb gehörende Sonderbetriebsvermögen anteilig 
im selben Verhältnis mit übertragen werden. Der Mitunternehmeranteil muss zum steuerlichen Übertragungsstichtag vorgelegen haben. 


 


3. 100 %-Beteiligung an einer Kapitalgesellschaft 


Als Teilbetrieb gilt nach § 15 Absatz 1 Satz 3 UmwStG auch die Beteiligung an einer Kapitalgesellschaft, die das gesamte Nennkapital 
umfasst (100 %-Beteiligung). Die 100 %-Beteiligung an der Kapitalgesellschaft muss zum steuerlichen Übertragungsstichtag vorgelegen 
haben. 


Eine 100 %-Beteiligung stellt keinen eigenständigen Teilbetrieb i. S. d. § 15 Absatz 1 Satz 3 UmwStG dar, wenn sie einem Teilbetrieb als 
funktional wesentliche Betriebsgrundlage zuzurechnen ist. Wird in diesem Fall die 100 %-Beteiligung übertragen, stellt das zurückblei-
bende Vermögen keinen Teilbetrieb mehr dar. 


 


4. Übertragung eines Teilbetriebs 


Sämtliche funktional wesentlichen Betriebsgrundlagen sowie die nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgüter 
(vgl. RandnrRn. 15.02) müssen i. R. d. Auf- oder Abspaltung gem. § 131 Absatz 1 Nummer 1 UmwG übertragen werden. Ergänzend 
hierzu ist auch die Begründung des wirtschaftlichen Eigentums ausreichend. Die bloße Nutzungsüberlassung ist nicht ausreichend (BFH 
vom 7.4.2010, I R 96/08, BStBl 2011 II S. 467). 


Wird eine funktional wesentliche Betriebsgrundlage von mehreren Teilbetrieben eines Unternehmens genutzt, liegen die Voraussetzun-
gen für die Steuerneutralität der Spaltung nicht vor (sog. Spaltungshindernis). Grundstücke müssen zivilrechtlich real bis zum Zeitpunkt 
des Spaltungsbeschlusses aufgeteilt werden. Ist eine reale Teilung des Grundstücks der übertragenden Körperschaft nicht zumutbar, 
bestehen aus Billigkeitsgründen im Einzelfall keine Bedenken, eine ideelle Teilung (Bruchteilseigentum) im Verhältnis der tatsächlichen 
Nutzung unmittelbar nach der Spaltung ausreichen zu lassen. Nach wirtschaftlichen Zusammenhängen zuordenbare Wirtschaftsgüter, 
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die von mehreren Teilbetrieben genutzt und nicht aufgeteilt werden, sind einheitlich dem Teilbetrieb zuzuordnen, in dem sie überwiegend 
genutzt werden. 


Betriebsvermögen der übertragenden Körperschaft, das weder zu den funktional wesentlichen Betriebsgrundlagen noch zu den nach 
wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgütern gehört, kann jedem der Teilbetriebe zugeordnet werden. Die Zuord-
nung dieser Wirtschaftsgüter kann bis zum Zeitpunkt des Spaltungsbeschlusses erfolgen. Ändert sich nach dem steuerlichen Übertra-
gungsstichtag bei einem nach wirtschaftlichen Zusammenhängen zuordenbaren Wirtschaftsgut aufgrund dauerhafter Änderung des Nut-
zungszusammenhangs die Zuordnung zu einem der Teilbetriebe, wird es nicht beanstandet, wenn für die wirtschaftliche Zuordnung dieses 
Wirtschaftsguts zu einem Teilbetrieb auf die Verhältnisse zum Zeitpunkt des Spaltungsbeschlusses abgestellt wird.  


Pensionsrückstellungen sind dem Teilbetrieb zuzuordnen, mit dem sie wirtschaftlich zusammenhängen. Bei noch bestehenden Arbeits-
verhältnissen hat gem. § 249 Absatz 1 Satz 1 HGB i. V. m. § 131 Absatz 1 Nummer 1 Satz 1 UmwG derjenige Rechtsträger die Rückstel-
lung zu bilden, der gem. § 613a Absatz 1 Satz 1 BGB in die Rechte und Pflichten aus den am Spaltungsstichtag bestehenden Arbeits-
verhältnissen eintritt. In den übrigen Fällen hat gem. § 249 Absatz 1 Satz 1 HGB i. V. m. § 131 Absatz 1 Nummer 1 Satz 1 UmwG der 
Rechtsträger die Rückstellung zu bilden, der die aus den Pensionszusagen sich ergebenden Verpflichtungen übernimmt. 


Einer 100 %-Beteiligung oder einem Mitunternehmeranteil können nur die Wirtschaftsgüter einschließlich der Schulden zugeordnet wer-
den, die in unmittelbarem wirtschaftlichemn Zusammenhang mit der Beteiligung oder dem Mitunternehmeranteil stehen. Dazu gehören 
bei einer 100 %-Beteiligung alle Wirtschaftsgüter, die für die Verwaltung der Beteiligung erforderlich sind (z. B. Erträgniskonten, Einrich-
tung). 


 


5. Fehlen der Teilbetriebsvoraussetzung 


Liegen die Voraussetzungen des § 15 Absatz 1 Satz 2 UmwStG nicht vor, sind die stillen Reserven des übergehenden Vermögens nach 
§ 11 Absatz 1 UmwStG aufzudecken. Auf der Ebene des Anteilseigners gilt in diesen Fällen bei einer Aufspaltung gem. § 13 Absatz 1 
UmwStG der gesamte Anteil an der übertragenden Körperschaft als zum gemeinen Wert veräußert. Bei einer Abspaltung gilt gem. § 13 
Absatz 1 UmwStG die Beteiligung zu dem Teil als zum gemeinen Wert veräußert, der bei Zugrundelegung des gemeinen Werts dem 
übertragenen Teil des Betriebsvermögens entspricht. Etwas anderes gilt für den nicht i. S. d. § 17 EStG beteiligten Anteilseigner mit 
Anteilen i. S. d. § 20 Absatz 2 Satz 1 Nummer 1 EStG; hier ergeben sich die steuerlichen Rechtsfolgen bei einer Aufspaltung aus § 20 
Absatz 4a Satz 1 und 2 EStG und bei einer Abspaltung aus § 20 Absatz 4a Satz 5 7 EStG. Zum Anwendungsbereich des § 13 UmwStG 
vgl. auch RandnrRn. 13.01. 


Die anderen Vorschriften des UmwStG (insbesondere §§ 2 und 12 UmwStG) bleiben hiervon unberührt. 


 


II. Steuerliche Schlussbilanz und Bewertungswahlrecht 


Die Verpflichtung der übertragenden Körperschaft zur Erstellung und Abgabe einer steuerlichen Schlussbilanz bezieht sich auf das über-
tragene Vermögen; d. h. bei Abspaltung eines Teilbetriebs ist eine steuerliche Schlussbilanz auf den steuerlichen Übertragungsstichtag 
isoliert nur für den abgespaltenen Teilbetrieb zu erstellen. RandnrRn. 11.02 – 11.04 gelten entsprechend. 


Für das Wahlrecht auf Ansatz der Buch- oder Zwischenwerte gelten RandnrRn. 11.05 – 11.12 entsprechend. 


 


IIa. Übernahmeergebnis 


Ein Übernahmeergebnis i. S. d. § 12 Absatz 2 Satz 1 i. V. m. § 15 Absatz 1 Satz 1 UmwStG ist nicht nur im Fall der Aufwärtsabspaltung-
, sondern auch in den Fällen der Abwärts- und Seitwärtsspaltung zu ermitteln, in denen die übernehmende Körperschaft zuvor nicht an 
der übertragenden Körperschaft beteiligt war. Dementsprechend sind Kosten für den Vermögensübergang auch in jenen Fällen nicht als 
Betriebsausgaben abziehbar (vgl. BFH vom 9.1.2013, I R 24/12, BStBl 2018 II S. 509). 


 


III. Zur Anwendung des § 15 Absatz 2 UmwStG 


Zur Verhinderung von Missbräuchen enthalten die steuerlichen Spaltungsregelungen über die handelsrechtlichen Regelungen des UmwG 
hinaus weitere Voraussetzungen. 


 


1. Erwerb und Aufstockung i. S. d. § 15 Absatz 2 Satz 1 UmwStG 


Eine steuerneutrale Spaltung ist nach § 15 Absatz 2 Satz 1 UmwStG ausgeschlossen, wenn der als Teilbetrieb geltende Mitunternehmer-
anteil oder die 100 %-Beteiligung an einer Kapitalgesellschaft innerhalb von drei Jahren vor dem steuerlichen Übertragungsstichtag durch 
Übertragung von Wirtschaftsgütern, die kein Teilbetrieb sind, erworben oder aufgestockt worden sind. Hierdurch wird die Umgehung der 
Teilbetriebsvoraussetzung des § 15 Absatz 1 Satz 2 UmwStG verhindert. Eine Aufstockung in diesem Sinne liegt bei Wirtschaftsgütern, 
die stille Reserven enthalten, regelmäßig nur vor, wenn die in den übergegangenen Wirtschaftsgütern ruhenden stillen Reserven nicht 
oder nicht in vollem Umfang aufgedeckt wurden. 


§ 15 Absatz 2 Satz 1 UmwStG gilt im Fall der Abspaltung sowohl für das abgespaltene Vermögen als auch für den zurückbleibenden Teil 
des Vermögens. Das bedeutet, dass § 11 Absatz 2 UmwStG auch nicht anzuwenden ist, wenn ein bei der übertragenden Körperschaft 
zurückbleibender Mitunternehmeranteil oder eine zurückbleibende 100 %-Beteiligung i. S. d. § 15 Absatz 2 Satz 1 UmwStG innerhalb 
eines Zeitraums von drei Jahren vor dem steuerlichen Übertragungsstichtag durch Übertragung von Wirtschaftsgütern, die kein Teilbetrieb 
sind, erworben oder aufgestockt worden ist. 


Bei Mitunternehmeranteilen ist im Ergebnis jede Einlage und Überführung von Wirtschaftsgütern, die stille Reserven enthalten, in das 
Gesamthands- oder Sonderbetriebsvermögen innerhalb von drei Jahren vor dem steuerlichen Übertragungsstichtag schädlich, da sie zu 
einer Aufstockung der Beteiligung führt. 


§ 15 Absatz 2 Satz 1 UmwStG ist nicht anzuwenden, wenn die Aufstockung der Beteiligung nicht durch die übertragende Kapitalgesell-
schaft erfolgt. 


Beispiel: 


Eine GmbH 1 ist zu 60 % an der GmbH 2 beteiligt. Weitere 40 % der Anteile an der GmbH 2 werden von einem Anteilseigner der GmbH 
1 nach § 21 UmwStG zum Buchwert in die GmbH 1 eingebracht. Danach ist die GmbH 1 zu 100 % an der GmbH 2 beteiligt. Die 100 %-
Beteiligung stellt einen Teilbetrieb i. S. d. § 15 Absatz 1 Satz 2 UmwStG dar. 


Lösung: 


Der Vorgang ist nicht schädlich i. S. d. § 15 Absatz 2 Satz 1 UmwStG, da die Aufstockung nicht auf einer Zuführung eines Wirtschafts-
guts durch die GmbH 1 an die GmbH 2, sondern auf der Zuführung durch einen Dritten (dem Anteilseigner der GmbH 1) beruht. 


Bei Mitunternehmeranteilen und bei Anteilen an Kapitalgesellschaften sind der unentgeltliche Erwerb (z. B. Erbfall) und der gewinnreali-
sierende entgeltliche Erwerb unschädlich. Gleiches gilt für den unentgeltlichen und den gewinnrealisierenden entgeltlichen Hinzuerwerb. 


Beispiel: 
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Die GmbH 1 ist zu 90 % an der GmbH 2 beteiligt. Sie kauft von einem Dritten weitere 10 % der Anteile und ist damit zu 100 % an der 
GmbH 2 beteiligt. 


Lösung: 


Der Zukauf ist unschädlich. 


§ 15 Absatz 2 UmwStG schließt bei Vorliegen der dort genannten Voraussetzungen eine steuerneutrale Spaltung nach § 11 Absatz 2 
UmwStG aus. Diese Rechtsfolge trifft im Fall der Abspaltung nur den abgespaltenen Teil des Betriebsvermögens. Die stillen Reserven in 
dem bei der übertragenden Körperschaft verbleibenden Betriebsvermögen werden nicht aufgedeckt. Die Anwendung der übrigen Vor-
schriften des UmwStG (insbesondere der §§ 2, 12 und 13 UmwStG) bleibt hiervon unberührt. 


 


2. Veräußerung und Vorbereitung der Veräußerung (§ 15 Absatz 2 Satz 2 bis 4 UmwStG) 


a) Veräußerung i. S. d. § 15 Absatz 2 Satz 2 bis 4 UmwStG 


Die Spaltung eines Rechtsträgers soll die Fortsetzung des bisherigen unternehmerischen Engagements in anderer Rechtsform ermögli-
chen. Die Steuerneutralität wird nicht gewährt, wenn durch die Spaltung die Veräußerung an außenstehende Personen vollzogen wird 
oder wenn die Voraussetzungen für eine Veräußerung geschaffen werden (§ 15 Absatz 2 Satz 2 bis 4 UmwStG). 


Eine unentgeltliche Anteilsübertragung (Erbfolge, Erbauseinandersetzung) ist keine schädliche Veräußerung i. S. d. § 15 Absatz 2 Satz 2 
bis 4 UmwStG. Dies gilt nicht für Erbauseinandersetzungen mit Ausgleichszahlungen. 


Eine schädliche Veräußerung i. S. d. § 15 Absatz 2 Satz 3 und 4 UmwStG ist jede Übertragung gegen Entgelt. Hierzu gehören insbeson-
dere auch Umwandlungen und Einbringungen; z. B. Verschmelzung, Auf- oder Abspaltung, Formwechsel (vgl. RandnrRn. 00.02). Dies 
betrifft sowohl die Umwandlung der unmittelbar an der Umwandlung beteiligten Rechtsträger (übertragender, übernehmender Rechtsträ-
ger) als auch die Umwandlung des Gesellschafters (Umwandlung der Muttergesellschaft nach Spaltung der Tochtergesellschaft). Die 
tatsächliche Veräußerung der Muttergesellschaft ist dagegen unschädlich. 


Eine Kapitalerhöhung innerhalb von fünf Jahren nach der Spaltung ist schädlich, wenn der Vorgang wirtschaftlich als Veräußerung von 
Anteilen durch die Gesellschafter zu werten ist. Die Aufnahme neuer Gesellschafter gegen angemessenes Aufgeld ist wirtschaftlich nicht 
als Veräußerung von Anteilen durch die Anteilseigner anzusehen, wenn die der Kapitalgesellschaft zugeführten Mittel nicht innerhalb der 
Fünfjahresfrist an die bisherigen Anteilseigner ausgekehrt werden. 


Die Umstrukturierung innerhalb verbundener Unternehmen i. S. d. § 271 Absatz 2 HGB und juristischer Personen des öffentlichen Rechts 
einschließlich ihrer Betriebe gewerblicher Art stellt ebenso wie eine Anteilsveräußerung innerhalb des bisherigen Gesellschafterkreises 
nur dann keine schädliche Veräußerung i. S. d. § 15 Absatz 2 Satz 3 und 4 UmwStG dar, wenn im Anschluss an diesen Vorgang keine 
unmittelbare oder mittelbare Veräußerung an eine außenstehende Person stattfindet. 


Für die Beantwortung der Frage, ob eine Anteilsveräußerung an außenstehende Personen vollzogen wird, ist auf den Gesellschafterbe-
stand zum steuerlichen Übertragungsstichtag abzustellen; dabei sind Veränderungen des Gesellschafterbestands im Rückwirkungszeit-
raum nicht zurückzubeziehen. 


 


b) Veräußerungssperre des § 15 Absatz 2 Satz 4 UmwStG 


§ 11 Absatz 2 UmwStG ist nach § 15 Absatz 2 Satz 4 UmwStG nicht anzuwenden, wenn innerhalb von fünf Jahren nach dem steuerlichen 
Übertragungsstichtag Anteile an einer an der Spaltung beteiligten Körperschaft, die mehr als 20 % der vor Wirksamwerden der Spaltung 
an der Körperschaft bestehenden Anteile ausmachen, veräußert werden (unwiderlegliche gesetzliche Vermutung). § 15 Absatz 2 Satz 4 
UmwStG erfasst im Fall der Abspaltung sowohl die Veräußerung der Anteile an der übertragenden als auch die an der übernehmenden 
Körperschaft (BFH vom 3.8.2005, I R 62/04, BStBl 2006 II S. 391). 


Die Rechtsfolgen des § 15 Absatz 2 Satz 2 bis 4 UmwStG knüpfen an die Veräußerung der Anteile durch die Gesellschafter und nicht an 
die Veräußerung von Betriebsvermögen durch eine der an der Spaltung beteiligten Körperschaften an. 


Die Quote von 20 % bezieht sich auf die Anteile an der übertragenden Körperschaft vor der Spaltung. Die Quote ist entsprechend dem 
Verhältnis der übergehenden Vermögensteile zu dem bei der übertragenden Körperschaft vor der Spaltung vorhandenen Vermögen 
aufzuteilen, wie es in der Regel im Umtauschverhältnis der Anteile im Spaltungs- und Übernahmevertrag oder im Spaltungsplan (§ 126 
Absatz 1 Nummer 3, § 136 UmwG) zum Ausdruck kommt. Auf die absolute Höhe des Nennkapitals der an der Spaltung beteiligten alten 
und neuen Gesellschafter sowie auf die Wertentwicklung der Beteiligungen kommt es nicht an. 


Die nachfolgende Tabelle zeigt für ausgewählte Aufteilungsverhältnisse bei Spaltungen zur Neugründung die Quote der Anteile an den 
aus der Spaltung hervorgegangenen GmbH A und GmbH B, die – alternativ – höchstens veräußert werden dürfen, ohne die Buchwert-
fortführung bzw. den Zwischenwertansatz bei der Spaltung zu gefährden: 


 


GmbH A       


Anteil des übergegangenen 
Vermögens in % 1 10 20 30 40 50 


zulässige Quote in % 100 100 100 66,6 50 40 


 
GmbH B 


      


Anteil des übergegangenen 
Vermögens in % 99 90 80 70 60 50 


zulässige Quote in % 20,2 22,2 25 28,6 33,3 40 


 
Bei Veräußerung von Anteilen 
an der Gesellschaft A in Höhe 
der zulässigen Quote verblei-
ben für die Gesellschafter der 
Gesellschaft B 19,2 11,1 0 0 0 0 


 


Soweit durch einen oder mehrere Gesellschafter zusammen die 20 %-Quote ausgeschöpft wurde, sind weitere Anteilsveräußerungen 
durch andere Gesellschafter steuerschädlich. Die Rechtsfolgen einer schädlichen Veräußerung treffen steuerrechtlich immer die übertra-
gende Körperschaft und damit mittelbar auch die übrigen Gesellschafter. 
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Nach Ablauf der fünfjährigen Veräußerungssperre können die Anteile an den an der Spaltung beteiligten Körperschaften veräußert wer-
den, ohne die Steuerneutralität der vorangegangenen Spaltung zu gefährden. 


 


c) Rechtsfolgen einer steuerschädlichen Anteilsveräußerung 


Werden innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag Anteile an einer an der Spaltung beteiligten Körperschaft 
in steuerschädlichem Umfang veräußert, führt dies dazu, dass das gesamte auf den bzw. die übernehmenden Rechtsträger übergegan-
gene Vermögen mit dem gemeinen Wert anzusetzen ist. Die Anwendung der übrigen Vorschriften des UmwStG (insbesondere der §§ 2, 
12 und 13 UmwStG) bleibt hiervon unberührt. 


Entfallen infolge der Anteilsveräußerung innerhalb von fünf Jahren nach dem steuerlichen Übertragungsstichtag die Voraussetzungen 
des § 15 UmwStG, sind die Körperschaftsteuerbescheide des Veranlagungszeitraums gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu 
ändern, in dem der Spaltungsvorgang steuerlich erfasst wurde (rückwirkendes Ereignis). 


Die Festsetzungsverjährungsfrist beginnt gem. § 175 Absatz 1 Satz 2 AO mit dem Ablauf des Kalenderjahrs, in dem die schädliche Ver-
äußerung erfolgt. Wird der Tatbestand des § 15 Absatz 2 Satz 4 UmwStG durch mehrere zeitlich hintereinander liegende Veräußerungen 
verwirklicht, beginnt die Verjährung mit dem Ende des Kalenderjahrs, in dem die Veräußerung erfolgt, die letztlich die Rechtsfolge des 
§ 15 Absatz 2 Satz 4 UmwStG auslöst. 


 


3. Trennung von Gesellschafterstämmen (§ 15 Absatz 2 Satz 5 UmwStG) 


a) Begriff der Trennung von Gesellschafterstämmen 


Bei der Trennung von Gesellschafterstämmen setzt die Anwendung des § 11 Absatz 2 UmwStG voraus, dass die Beteiligungen an der 
übertragenden Körperschaft mindestens fünf Jahre bestanden haben (§ 15 Absatz 2 Satz 5 UmwStG). Änderungen in der Beteiligungs-
höhe innerhalb der Fünfjahresfrist bei Fortdauer der Beteiligung dem Grunde nach sind unschädlich. 


Eine Trennung von Gesellschafterstämmen liegt vor, wenn im Fall der Aufspaltung an den übernehmenden Körperschaften und im Fall 
der Abspaltung an der übernehmenden und an der übertragenden Körperschaft nicht mehr alle Anteilsinhaber der übertragenden Körper-
schaft beteiligt sind. 


 


b) Vorbesitzzeit 


Hat die übertragende Körperschaft noch keine fünf Jahre bestanden, ist grundsätzlich eine steuerneutrale Trennung von Gesellschafter-
stämmen im Wege der Spaltung nicht möglich. 


Auch innerhalb verbundener Unternehmen i. S. d. § 271 Absatz 2 HGB und juristischer Personen des öffentlichen Rechts einschließlich 
ihrer Betriebe gewerblicher Art findet eine Anrechnung eines Vorbesitzes eines anderen verbundenen Unternehmens auf die fünfjährige 
Vorbesitzzeit i. S. d. § 15 Absatz 2 Satz 5 UmwStG nicht statt. 


Zeiten, in der eine aus einer Umwandlung hervorgegangene Kapitalgesellschaft als Personengesellschaft mit den gleichen Gesellschaf-
terstämmen bestanden hat, werden auf die Vorbesitzzeit i. S. d. § 15 Absatz 2 Satz 5 UmwStG angerechnet. 


 


IV. Kürzung verrechenbarer Verluste, verbleibender Verlustvorträge, nicht ausgeglichener negativer Einkünfte, eines 
Zinsvortrags und eines EBITDA-Vortrags (§ 15 Absatz 3 UmwStG) 


In Abspaltungsfällen verringern sich bei der übertragenden Körperschaft verrechenbare Verluste, ein verbleibender Verlustvortrag, nicht 
ausgeglichene negative Einkünfte, ein Zinsvortrag sowie ein EBITDA-Vortrag. Nach § 15 Absatz 3 UmwStG erfolgt die Kürzung in dem 
Verhältnis, in dem bei Zugrundelegung des gemeinen Werts das Vermögen auf eine andere Körperschaft übergeht. In der Regel entspricht 
das Verhältnis der gemeinen Werte dem Spaltungsschlüssel. 


Erfolgt die Abspaltung auf einen unterjährigen steuerlichen Übertragungsstichtag, umfasst die Verringerung nach § 15 Absatz 3 Satz 1 
UmwStG auch einen auf die Zeit bis zum steuerlichen Übertragungsstichtag entfallenden laufenden Verlust; für die Ermittlung gelten die 
Grundsätze in dem BMF-Schreiben vom 284.117.201708, BStBl I S. 1645736, RandnrRn. 33 ff.2, entsprechend. 


 


V. Aufteilung der Buchwerte der Anteile gem. § 13 UmwStG in den Fällen der Spaltung 


Im Fall der Aufspaltung einer Körperschaft können die Anteilseigner der übertragenden Körperschaft Anteile an mehreren übernehmen-
den Körperschaften, im Fall der Abspaltung neben Anteilen an der übertragenden auch Anteile an der übernehmenden Körperschaft 
erhalten. 


Die Anwendung des § 15 Absatz 1 i. V. m. § 13 Absatz 1 und 2 UmwStG erfordert eine Aufteilung der Anschaffungskosten bzw. des 
Buchwerts der Anteile an der übertragenden Körperschaft. Der Aufteilung kann grundsätzlich das Umtauschverhältnis der Anteile im 
Spaltungs- oder Übernahmevertrag oder im Spaltungsplan zugrunde gelegt werden. Ist dies nicht möglich, ist die Aufteilung nach dem 
Verhältnis der gemeinen Werte der übergehenden Vermögensteile zu dem vor der Spaltung vorhandenen Vermögen vorzunehmen. Auch 
nach der Abspaltung eines Teilbetriebs auf die Muttergesellschaft ist der bisherige Buchwert der Beteiligung an der Tochtergesellschaft 
im Verhältnis des gemeinen Werts des übergegangenen Vermögens zum gesamten Vermögen der Tochtergesellschaft aufzuteilen. 


Beispiel: 


Die AB-GmbH, an der A und B seit mehr als fünf Jahren als Gründungsgesellschafter zu je 50 % beteiligt sind (Anschaffungskosten der 
Beteiligung = jeweils 300.000 €), verfügt über zwei Teilbetriebe, wobei der gemeine Wert des Teilbetriebs I = 2.000.000 € und der ge-
meine Wert des Teilbetriebs II = 1.000.000 € beträgt. Es erfolgt eine Abspaltung in der Weise, dass der Teilbetrieb I bei der AB-GmbH 
zurückbleibt und der Teilbetrieb II auf die neu gegründete B-GmbH übergeht. B wird Alleingesellschafter der B-GmbH. An der AB-GmbH 
wird A mit 75 % und B mit 25 % beteiligt. 


Lösung: 


A hält nach der Spaltung unverändert AB-Anteile mit Anschaffungskosten von 300.000 € (Spaltung zu Null – zur Zulässigkeit vgl. Rn. 
01.15). Bei B teilen sich die bisherigen Anschaffungskosten im Verhältnis der auf seine Beteiligung entfallenden gemeinen Werte mit 
100.000 € auf die AB-Anteile und mit 200.000 € auf die B-Anteile auf. 


 


VI. Umwandlungen mit Wertverschiebungen zwischen den Anteilseignern 


Werden bei einer Auf- oder Abspaltung den Anteilseignern des übertragenden Rechtsträgers oder diesen nahe stehenden Personen 
Anteile an dem übernehmenden Rechtsträger nicht in dem Verhältnis und/oder nicht mit dem ihrer Beteiligung an dem übertragenden 
Rechtsträger entsprechenden Wert zugeteilt (vgl. § 128 UmwG),, handelt es sich dabei grundsätzlich um eine Vorteilszuwendung zwi-
schen den Anteilseignern. In dem einem Anteilseigner gewährten Mehrwert der Anteile ist keine Gegenleistung i. S. d. § 11 Absatz 2 
Satz 1 Nummer 3 UmwStG zu sehen. Auch führt eine solche Quoten- und/oder Wertverschiebung nicht zur Anwendung des § 15 Absatz 2 
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Satz 2 bis 4 UmwStG, es sei denn, die Beteiligungsquoten verschieben sich zugunsten außenstehender Personen. Zu den steuerlichen 
Folgen einer nichtverhältniswahrenden Auf- oder Abspaltung mit Wertverschiebung vgl. auch RandnrRn. 13.03. 


Beispiel: 


An der AB-GmbH (Teilbetrieb I: gemeiner Wert 100.000 €, Teilbetrieb II: gemeiner Wert: 300.000 €) sind A zu 40 % (AK: 40.000 €) und 
B zu 60 % (AK: 70.000 €) beteiligt. An der AC-GmbH (gemeiner Wert: 600.000 €) sind A zu 25 % (Nennwert=AK: 10.000 €) und C zu 
75 % (Nennwert=AK: 30.000 €) beteiligt. Die Anteile befinden sich jeweils im Privatvermögen (§ 17 EStG). Die AB-GmbH spaltet den 
Teilbetrieb II auf die AC-GmbH ab. A und B erhalten dafür neue Anteile an der AC-GmbH im Nennwert von 8.000 € (A) bzw. 12.000 € 
(B). 


Lösung: 


Es handelt sich um eine verhältniswahrende Abspaltung ohne Wertverschiebung, da A und B Anteile am übernehmenden Rechtsträger 
entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (vgl. BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607; 
hier: 40%/60%) und zudem der Wert der Beteiligungen nach der Abspaltung dem vor der Abspaltung entspricht (A: 310.000 €, B: 
240.000 €, C: 450.000 €). § 13 UmwStG findet Anwendung. 


 


Abwandlung 1: 


Wie Beispiel, allerdings erhalten A und B (Eltern des C) lediglich neue Anteile an der AC-GmbH im Nennwert von 4.000 € (A) bzw. 6.000 
€ (B). 


Lösung: 


Es handelt sich um eine verhältniswahrende Abspaltung mit Wertverschiebung, da A und B zwar Anteile am übernehmenden Rechts-
träger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten, jedoch der Wert der Beteiligungen nach der Abspaltung 
(A: 292.000 €, B: 168.000 €, C: 540.000 €) nicht dem vor der Abspaltung (A: 310.000 €, B: 240.000 €, C: 450.000 €) entspricht. Unter 
den weiteren Voraussetzungen des § 13 Absatz 2 UmwStG können die Buchwerte gleichwohl fortgeführt werden (zur Aufteilung vgl. 
Rn. 15.43). In diesem Fall ist die Abspaltung (auch) für A und B ertragsteuerneutral. Zu prüfen ist, ob die Wertverschiebung zwischen 
den Anteilseignern eine freigebige Zuwendung i. S. d. § 7 Absatz 1 Nummer 1 ErbStG darstellt oder einen der Tatbestände des § 7 
Absatz 8 ErbStG erfüllt (vgl. auch R E 7.5 ErbStR 2019). 


 


Abwandlung 2: 


Wie Abwandlung 1, allerdings erhalten A und B neue Anteile an der AC-GmbH im Nennwert von jeweils 5.000 €. 


Lösung: 


Es handelt sich um eine nichtverhältniswahrende Abspaltung mit Wertverschiebung, da A und B nicht Anteile am übernehmenden 
Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (50%/50% statt 40%/60%) und zudem der Wert 
der Beteiligungen nach der Abspaltung (A: 310.000, B: 150.000, C: 540.000) bei B und C nicht dem vor der Abspaltung (A: 310.000 €, 
B: 240.000 €, C: 450.000 €) entspricht. § 13 UmwStG findet Anwendung.  


Zu prüfen ist, ob i. H. der Wertverschiebung ein schenkungsteuerlich relevanter Vorgang i. S. d. § 7 Absatz 1 Nummer 1 bzw. § 7 Absatz 
8 ErbStG vorliegt. 


Gehören die Anteile am übertragenden Rechtsträger zu einem Betriebsvermögen, ist im Fall einer Wertverschiebung (Abwandlung 1 und 
2) zu prüfen, ob durch die Wertverschiebung die Voraussetzungen für eine Entnahme (oder, falls es sich beim Gesellschafter um eine 
Körperschaft handelt, für eine verdeckte Gewinnausschüttung) erfüllt sind (vgl. BFH vom 28.5.2020, IV R 17/17, BStBl 2023 II S. 607).  


Abwandlung 3: 


An der AB-GmbH (Teilbetrieb I: gemeiner Wert 100.000 €, Teilbetrieb II: gemeiner Wert: 300.000 €) sind A zu 40 % (AK: 40.000 €) und 
B zu 60 % (AK: 60.000 €) beteiligt. Die AB-GmbH spaltet den Teilbetrieb II auf die A-GmbH ab (Anteilseigner A, AK = Nennwert 100.000 
€, gemeiner Wert 200.000 €). A und B erhalten dafür neue Anteile an der A-GmbH im Nennwert von 28.000 € (A) bzw. 72.000 € (B). 


Lösung: 


Es handelt sich um eine nichtverhältniswahrende Abspaltung ohne Wertverschiebung, da A und B zwar nicht Anteile am übernehmenden 
Rechtsträger entsprechend ihrer Beteiligung am übertragenden Rechtsträger erhalten (28% / 72% statt 40% / 60%). Allerdings entspricht 
der Wert der Beteiligungen nach der Abspaltung (A: 360.000 € [40% * 100.000 € + 64% * 500.000 €], B: 240.000 € [60% * 100.000 € + 
36% * 500.000 €]) dem vor der Abspaltung (A: 40% * 400.000 € + 200.000 €; B: 60% * 400.000 €). § 13 UmwStG findet Anwendung, 
ein schenkungsteuerlich relevanter Vorgang liegt nicht vor (vgl. hierzu auch Rn. 15.43). 


 


B. Auf- oder Abspaltung auf eine Personengesellschaft (§ 16 UmwStG) 


I. Entsprechende Anwendung des § 15 UmwStG 


Für die Auf- und Abspaltung von Vermögen auf eine Personengesellschaft gilt § 15 UmwStG entsprechend. Die §§ 11 bis 13 UmwStG 
sind jedoch wegen des Vorrangs des Verweises auf die §§ 3 bis 8 und 10 UmwStG in § 16 Satz 1 UmwStG in diesen Fällen grundsätzlich 
nicht anzuwenden.  


 


II. Anwendbarkeit des § 3 Absatz 2 UmwStG 


§ 3 Absatz 2 UmwStG ist bei der Übertragung auf eine Personengesellschaft entsprechend anzuwenden, 


–  wenn jeweils ein Teilbetrieb übergeht, 


– wenn im Fall der Abspaltung das der übertragenden Körperschaft verbleibende Vermögen ebenfalls zu einem Teilbetrieb gehört (§ 15 
Absatz 1 Satz 2 UmwStG) und 


– soweit die Missbrauchsregeln des § 15 Absatz 2 UmwStG beachtet werden; dabei ist § 15 Absatz 2 Satz 2 bis 4 UmwStG auch auf 
die nach der Auf- bzw. Abspaltung entstehenden Anteile an der Personengesellschaft anzuwenden. 


Zum Begriff des Teilbetriebs vgl. RandnrRn. 15.02 ff. 


 


III. Verrechenbare Verluste, verbleibende Verlustvorträge, nicht ausgeglichene negative Einkünfte, Zinsvorträge und EBITDA-
Vorträge 


Im Fall der Abspaltung vermindern sich die in § 15 Absatz 3 UmwStG genannten Beträge bei der übertragenden Körperschaft. Bei einer 
Aufspaltung gehen diese Beträge unter. 
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IV. Investitionsabzugsbetrag nach § 7g EStG 


Im Fall der Auf- bzw. Abspaltung wird ein Investitionsabzugsbetrag von dem übernehmenden Rechtsträger fortgeführt, soweit auf diesen 
ein Teilbetrieb übergeht und der Investitionsabzugsbetrag für Wirtschaftsgüter beansprucht gebildet wurde, die im Fall ihrer späteren 
Anschaffung oder Herstellung dem übergehenden Teilbetrieb zuzurechnen wären. Im Fall des § 7g Absatz Auf Rn 30 und 31 des BMF-
Schreibens vom 15.6.2022 BStBl I S. 945 wird hingewiesen.3 EStG ist hinsichtlich der übernommenen Investitionsabzugsbeträge der 
Abzug beim übertragenden Rechtsträger rückgängig zu machen (vgl. BMF-Schreiben vom 8.5.2009, BStBl I S. 633), Randnr. 59). 


 


Fünfter Teil. Gewerbesteuer 


A. Gewerbesteuer bei Vermögensübergang auf eine Personengesellschaft oder auf eine natürliche Person sowie bei Form-
wechsel in eine Personengesellschaft (§ 18 UmwStG) 


I. Geltung der §§ 3 bis 9 und 16 UmwStG für die Ermittlung des Gewerbeertrags (§ 18 Absatz 1 UmwStG) 


Die §§ 3 bis 9 und 16 UmwStG gelten auch für die Ermittlung des Gewerbeertrags und betreffen sowohl die Ermittlung des Gewerbeer-
trags des übertragenden als auch des übernehmenden Rechtsträgers. Die gewerbesteuerliche Erfassung der stillen Reserven (z. B. bei 
Vermögensübergang von einer GmbH in das Betriebsvermögen eines Freiberuflers i. S. d. § 18 EStG) ist für die Ausübung der Wahlrechte 
unbeachtlich (vgl. RandnrRn. 03.17). 


Der Übergang von Fehlbeträgen des laufenden Erhebungszeitraums sowie von vortragsfähigen Fehlbeträgen i. S. d. § 10a GewStG der 
übertragenden Körperschaft auf den übernehmenden Rechtsträger ist ausgeschlossen (§ 4 Absatz 2 Satz 1, § 18 Absatz 1 Satz 2 Um-
wStG). Die Beschränkung der Verlustnutzung nach § 2 Absatz 4 und 5 UmwStG ist zu beachten. 


 


II. Übernahmegewinn oder -verlust sowie Bezüge i. S. d. § 7 UmwStG (§ 18 Absatz 2 UmwStG) 


Ein Übernahmegewinn oder -verlust ist bei der Gewerbesteuer nicht zu berücksichtigen (§ 18 Absatz 2 Satz 1 UmwStG). Dies gilt nicht 
für einen Beteiligungskorrekturgewinn sowie einen Übernahmefolgegewinn oder -verlust. 


Bezüge i. S. d. § 7 UmwStG aus Anteilen i. S. d. § 5 Absatz 2 UmwStG sind bei der Gewerbesteuer nicht zu erfassen (§ 18 Absatz 2 
Satz 2 UmwStG). Für die Prüfung der Voraussetzungen des § 9 Nummer 2a oder 7 GewStG sind die Verhältnisse zu Beginn des Erhe-
bungszeitraums beim übernehmenden Rechtsträger maßgebend. Das gilt auch dann, wenn die Voraussetzungen beim Anteilseigner des 
übertragenden Rechtsträgers erfüllt worden sind. 


 


III. Missbrauchstatbestand des § 18 Absatz 3 UmwStG 


Nach § 18 Absatz 3 UmwStG unterliegt ein Gewinn aus der Auflösung oder Veräußerung des Betriebs der Personengesellschaft der 
Gewerbesteuer, wenn innerhalb von fünf Jahren nach der Umwandlung eine Betriebsaufgabe oder Veräußerung erfolgt. Das gilt entspre-
chend, soweit ein Teilbetrieb (vgl. hierzu RandnrRn. 15.02 f.) oder ein Anteil an der Personengesellschaft aufgegeben oder veräußert 
wird (§ 18 Absatz 3 Satz 2 UmwStG). § 18 Absatz 3 UmwStG gilt nicht für den Übergang des Betriebsvermögens auf einen Rechtsträger 
ohne Betriebsvermögen (vgl. § 8 UmwStG sowie RandnrRn. 03.16). Die Fünfjahresfrist beginnt mit Ablauf des steuerlichen Übertragungs-
stichtags (vgl. BFH Urteil vom 26.4.2012, – IV R 24/09, BStBl II S. 703).Für die Fristberechnung gilt Randnr. 06.10 entsprechend. 


 


1. Begriff der Veräußerung und Aufgabe 


Das Vorliegen einer Aufgabe oder Veräußerung des Betriebs, Teilbetriebs oder Mitunternehmeranteils ist nach allgemeinen Grundsätzen 
zu beurteilen. Daher erfasst § 18 Absatz 3 UmwStG auch die Veräußerung gegen wiederkehrende Bezüge (BFH vom 17.7.2013, X R 
40/10, BStBl II S. 883). Das Wahlrecht nach R 16 Absatz 11 EStR 20210) besteht für Zwecke des § 18 UmwStG nicht. § 18 Absatz 3 
Satz 2 UmwStG erfasst auch die Veräußerung des Teils eines Mitunternehmeranteils. 


Eine Veräußerung des auf den übernehmenden Rechtsträger übergegangenen Betriebs, Teilbetriebs oder Mitunternehmeranteils liegt 
z. B. auch dann vor, wenn der übergegangene Betrieb in eine Kapital- oder Personengesellschaft gegen Gewährung von Gesellschafts-
rechten eingebracht wird (vgl. RandnrRn. 00.02). 


Wird der Betrieb, Teilbetrieb oder Mitunternehmeranteil nach §§ 20, 24 UmwStG zum Buch- oder Zwischenwert eingebracht, tritt die 
übernehmende Gesellschaft in die Rechtsstellung des übertragenden Rechtsträgers ein und ist daher für den Rest der Fünfjahresfrist der 
Vorschrift des § 18 Absatz 3 UmwStG unterworfen (vgl. § 23 Absatz 1, § 24 Absatz 4 UmwStG und BFH-Urteil vom 28. 4. 2016, IV R 
6/13, BStBl II S. 725).). Kommt es bei Einbringung zum Zwischenwert zu einem Übertragungsgewinn, unterliegt dieser Gewinn ungeachtet 
des Eintritts in die steuerliche Rechtsstellung insoweit der Anwendung des § 18 Absatz 3 UmwStG. 


Wird der Betrieb, Teilbetrieb oder Mitunternehmeranteil nach §§ 20, 24 UmwStG zum gemeinen Wert eingebracht, findet § 18 Absatz 3 
UmwStG auf einen Übertragungsgewinn Anwendung. Anders als in den Fällen der Einbringung im Wege der Einzelrechtsnachfolge (vgl. 
§ 23 Absatz 4 erster Halbsatz UmwStG) wird die Fünfjahresfrist in den Fällen der Gesamtrechtsnachfolge auch bei Einbringung zum 
gemeinen Wert vom übernehmenden Rechtsträger fortgeführt (§ 23 Absatz 4 zweiter Halbsatz UmwStG). 


Soweit der im Wege der Umwandlung übergegangene Betrieb, Teilbetrieb oder Mitunternehmeranteil innerhalb der Fünfjahresfrist unent-
geltlich übertragen wird, ist der Rechtsnachfolger für den Rest der Fünfjahresfrist der Vorschrift des § 18 Absatz 3 UmwStG unterworfen; 
werden die stillen Reserven ganz oder teilweise aufgedeckt, ist § 18 Absatz 3 UmwStG anzuwenden. D; die Fünfjahresfrist läuft beim 
Rechtsnachfolger weiter, soweit die stillen Reserven nicht oder nicht vollständig aufgedeckt wurden (vgl. BFH-Urteil vom 28. 4. 2016, IV 
R 6/13, BStBl II S. 725)... Findet auf die unentgeltliche Übertragung § 6 Absatz 3 EStG keine Anwendung (z. B. bei verdeckter Einlage in 
eine Kapitalgesellschaft), liegt eine Betriebsaufgabe vor. 


Eine Veräußerung innerhalb von fünf Jahren nach dem Vermögensübergang (oder der Umwandlung) im Sinne des § 18 Absatz 3 Satz 1 
UmwStG liegt auch dann vor, wenn ein Verschmelzungsvertrag und ein Vertrag über die Veräußerung eines Anteils an der übernehmen-
den Personengesellschaft den Zeitpunkt des Vermögensübergangs (bzw. der Umwandlung) und der Veräußerung einheitlich bestimmen 
(BFH vom 26.4.2012, IV R 24/09, BStBl II S. 703). 


 


2. Aufgabe- oder Veräußerungsgewinn 


§ 18 Absatz 3 UmwStG erfasst sämtliche stillen Reserven des im Zeitpunkt der Aufgabe oder Veräußerung vorhandenen Betriebsvermö-
gens (BFH vom 28.4.2016, IV R 6/13, BStBl II S. 725). Der „Nachversteuerung“ unterliegen danach auch neu gebildete stille Reserven. 
Stille Reserven, die bereits vor der Umwandlung in dem Betrieb des aufnehmenden Rechtsträgers vorhanden waren, unterliegen der 
Gewerbesteuer, wenn die Anmeldung zur Eintragung in das für die Wirksamkeit der Umwandlung maßgebende öffentliche Register nach 
dem 31.12.2007 erfolgt ist. Für Umwandlungen vor diesem Stichtag vgl. BFH vom 20.11.2006, VIII R 47/05, BStBl 2008 II S. 69. Unterliegt 
ein Gewinn sowohl nach § 7 Satz 1 oder 2 GewStG als auch nach § 18 Absatz 3 UmwStG der Gewerbesteuer, ist § 18 Absatz 3 UmwStG 
vorrangig anzuwenden. Der nach Umwandlung einer Kapital- in eine Personengesellschaft gem. § 18 Absatz 3 Satz 2 UmwStG i. V. m. 
§  7 Satz 1 GewStG in den Gewerbeertrag einzubeziehende Gewinn aus der Veräußerung eines Anteils an der Personengesellschaft ist 
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auch dann nicht um den Freibetrag nach § 16 Absatz 4 Satz 1 EStG zu kürzen, wenn in der Person des veräußernden Mitunternehmers 
die persönlichen Voraussetzungen des § 16 Absatz 4 EStG vorliegen (BFH vom 26.3.2015, IV R 3/12, BStBl 2016 II S. 553). 


Ein Aufgabe- oder Veräußerungsverlust ist gewerbesteuerlich nicht zu berücksichtigen. 


 


3. Übergang auf Rechtsträger, der nicht gewerbesteuerpflichtig ist 


§ 18 Absatz 3 UmwStG gilt bei der Umwandlung einer Körperschaft für die übernehmende Personengesellschaft oder die übernehmende 
natürliche Person. Die Gewerbesteuer ist auch festzusetzen, wenn der übernehmende Rechtsträger nicht gewerbesteuerpflichtig ist. § 18 
Absatz 3 UmwStG ist ein Sondertatbestand der Gewerbesteuerpflicht. 


Bei der Umwandlung einer Organgesellschaft in eine Personengesellschaft können Veräußerungs- und Aufgabegewinne der Steuerer-
mäßigung nach § 35 EStG unterliegen, wenn ein von der Organgesellschaft erzielter und dem Organträger zuzurechnender Veräuße-
rungsgewinn zu einer Anwendung von § 35 EStG geführt hätte (vgl. BFH-Urteil vom 28.5.2015, IV R 27/12, BStBl II S. 837 und BMF-
Schreiben vom 3.11.2016, BStBl I S. 1187). 


 


B. Gewerbesteuer bei Vermögensübergang auf eine andere Körperschaft 
(§ 19 UmwStG) 


Die §§ 11 bis 15 UmwStG gelten auch für die Ermittlung des Gewerbeertrags und betreffen sowohl die Ermittlung des Gewerbeertrags 
des übertragenden als auch des übernehmenden Rechtsträgers sowie der Anteilseigner des übertragenden Rechtsträgers. Die gewer-
besteuerliche Erfassung der stillen Reserven (z. B. bei Vermögensübergang von einer unbeschränkt steuerpflichtigen Körperschaft in ein 
Betriebsvermögen einer beschränkt steuerpflichtigen Kapitalgesellschaft i. S. d. § 49 Absatz 1 Nummer 2 Buchstabe f Satz 2 EStG) ist 
für die Ausübung der Wahlrechte unbeachtlich (vgl. RandnrRn. 03.17). § 19 UmwStG und § 10a Satz 10 Halbsatz 1 GewStG gelten nicht 
für Fehlbeträge einer nachgeordneten Mitunternehmerschaft (BFH vom 12.11.2020, IV R 29/18, BStBl 2021 II S. 722). 


 


Sechster Teil. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder Genossenschaft und Anteilstausch 


A. Grundkonzeption der Einbringung nach §§ 20 ff. UmwStG 


I. Allgemeines 


Die bisherige Methode der Sonderregelungen für die Besteuerung einbringungsgeborener Anteile alten Rechts (§ 21 UmwStG 1995, § 8b 
Absatz 4 KStG a. F., § 3 Nummer 40 Satz 3 und 4 EStG a. F.) und die bisherige Missbrauchsklausel (§ 26 Absatz 2 Satz 1 und 2 UmwStG 
1995) wurden durch das SEStEG abgelöst und durch eine rückwirkende Besteuerung des zugrunde liegenden Einbringungsvorgangs 
ersetzt. Die bisher geltenden Regelungen des UmwStG 1995 sind jedoch für einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 
nach § 27 Absatz 3 UmwStG weiterhin anzuwenden. 


 


II. Grundkonzept 


Die Regelungen für die Sacheinlage (§§ 20 und 22 Absatz 1 UmwStG) und den Anteilstausch (§§ 21 und 22 Absatz 2 UmwStG) werden 
sind systematisch getrennt. Für i. R. einer Sacheinlage (§ 20 UmwStG) miteingebrachte Anteile gelten die Rechtsfolgen des Anteils-
tauschs (§ 22 Absatz 2 UmwStG). 


 


1. Sacheinlage 


Veräußert der Einbringende in den Fällen einer Sacheinlage unter dem gemeinen Wert die erhaltenen Anteile innerhalb eines Zeitraums 
von sieben Jahren nach der Einbringung oder wird ein der Veräußerung gleichgestellter Ersatzrealisationstatbestand verwirklicht, wird 
der Einbringungsgewinn I rückwirkend auf den Zeitpunkt der Einbringung besteuert (§ 22 Absatz 1 UmwStG). Zu diesem Zweck ist der 
gemeine Wert des eingebrachten Betriebsvermögens auf den steuerlichen Übertragungsstichtag (Einbringungszeitpunkt) zu ermitteln. 
Der zu versteuernde Einbringungsgewinn I verringert sich innerhalb des Siebenjahreszeitraums jährlich um 1/7 (§ 22 Absatz 1 Satz 3 
UmwStG). 


Die schädliche Anteilsveräußerung oder die einer Veräußerung gleichgestellten Ersatzrealisationstatbestände (§ 22 Absatz 1 Satz 6 Um-
wStG) stellen in Bezug auf die Steuerfestsetzung beim Einbringenden im Einbringungsjahr ein rückwirkendes Ereignis i. S. v. § 175 Ab-
satz 1 Satz 1 Nummer 2 AO dar.  


Der zu versteuernde Einbringungsgewinn I erhöht die Anschaffungskosten der erhaltenen Anteile (§ 22 Absatz 1 Satz 4 UmwStG). 
Dadurch wird erreicht, dass die bis zum Einbringungszeitpunkt entstandenen stillen Reserven der vollen Besteuerung nach § 16 EStG 
und die nach der Einbringung entstandenen stillen Reserven der Veräußerungsgewinnbesteuerung von Anteilen und damit der vollen 
bzw. teilweisen Steuerfreistellung nach § 8b KStG oder § 3 Nummer 40 EStG unterliegen. Auf der Ebene der übernehmenden Gesell-
schaft kommt es auf Antrag zu einer Buchwertaufstockung i. H. des versteuerten Einbringungsgewinns I (§ 23 Absatz 2 UmwStG). 


Beispiel: 


Die natürliche Person A bringt zum steuerlichen Übertragungsstichtag 31.12.01 ihr bisheriges Einzelunternehmen auf Antrag zu Buch-
werten in die B-GmbH ausschließlich gegen Gewährung neuer Anteile an der B-GmbH ein. Der Buchwert des übertragenen Betriebs-
vermögens beträgt 2.000.000 €, der gemeine Wert 9.000.000 €. A hat entsprechende Anschaffungskosten für den Anteil an der B-GmbH 
i. H. v. 2.000.000 €. Der Anteil an der B-GmbH ist als sperrfristbehaftet i. S. d. § 22 Absatz 1 UmwStG anzusehen. Nunmehr veräußert 
A den erhaltenen GmbH-Anteil am 30.6.07 zum Kaufpreis von 10.000.000 €. 


Lösung: 


In einem ersten Schritt ist der zu versteuernde Einbringungsgewinn I zu ermitteln. Der Einbringungsgewinn I ergibt sich aus der Differenz 
zwischen dem gemeinen Wert des eingebrachten Betriebsvermögens zum Zeitpunkt der Einbringung (hier 9.000.000 €) und dem Buch-
wert des übertragenen Betriebsvermögens bei der B-GmbH (hier 2.000.000 €) und beträgt somit 7.000.000 €. Die schädliche Anteils-
veräußerung stellt nach § 22 Absatz 1 Satz 2 UmwStG in Bezug auf die Steuerfestsetzung beim Einbringenden im Einbringungsjahr ein 
rückwirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 AO dar. Als Bewertungszeitpunkt ist der Einbringungszeitpunkt maß-
gebend. Dies gilt sowohl für die Bewertung des übertragenen Betriebsvermögens als auch für den Ansatz der Beteiligung an der B-
GmbH. Der Betrag von 7.000.000 € ist für jedes seit dem Einbringungszeitpunkt abgelaufene Zeitjahr um 1/7 zu mindern. Vorliegend 
sind seit dem 31.12.01 bis 30.6.07 fünf volle Jahre abgelaufen (Jahre 31.12.01 bis 31.12.06). Daraus ergibt sich ein zu versteuernder 
Einbringungsgewinn I von 7.000.000 € ./. 5.000.000 € = 2.000.000 €. Der Einbringungsgewinn I gilt als Gewinn des Einbringenden 
i. S. d. § 16 EStG und unterliegt bei A unabhängig von der späteren Wertentwicklung der Beteiligung an der B-GmbH der Einkommens-
teuer; § 16 Absatz 4 und § 34 EStG sind nicht anzuwenden (§ 22 Absatz 1 Satz 1 UmwStG). Der Einbringungsgewinn I unterliegt bei A 
nicht der Gewerbesteuer. 


In einem zweiten Schritt erhöhen sich die Anschaffungskosten der Beteiligung an der B-GmbH um den steuerpflichtigen Einbringungs-
gewinn  I. Es ergeben sich für A Anschaffungskosten i. H. v. 2.000.000 € aus der ursprünglichen Buchwerteinbringung + nachträgliche 
Anschaffungskosten aus dem zu versteuernden Einbringungsgewinn I von 2.000.000 € = 4.000.000 €. A erzielt ferner Einkünfte nach 
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§ 17 EStG i. H. v. 6.000.000 € (Veräußerungspreis in 07: 10.000.000 € ./. erhöhte Anschaffungskosten 4.000.000 €). Der Veräußerungs-
gewinn unterliegt im Veranlagungszeitraum 07 dem Teileinkünfteverfahren gem. § 3 Nummer 40 EStG. Nach § 23 Absatz 2 UmwStG 
kann außerdem eine Buchwertaufstockung der Wirtschaftsgüter bei der B-GmbH um 2.000.000 € im Veranlagungszeitraum 07 erfolgen, 
soweit der Einbringende die auf den Einbringungsgewinn I entfallende Steuer entrichtet hat und dies durch eine Bescheinigung des für 
A zuständigen Finanzamts nachgewiesen wird. 


 


2. Anteilstausch 


Veräußert die übernehmende Gesellschaft in den Fällen des Anteilstauschs, bei dem nach § 21 Absatz 1 Satz 2 UmwStG der Buch- oder 
Zwischenwert angesetzt worden ist, die eingebrachten Anteile innerhalb eines Zeitraums von sieben Jahren nach der Einbringung und 
wäre die unmittelbare Veräußerung der Anteile durch den Einbringenden nicht nach § 8b Absatz 2 KStG begünstigt gewesen, wird der 
Einbringungsgewinn II rückwirkend auf den Zeitpunkt der Einbringung versteuert (§ 22 Absatz 2 UmwStG). Zu diesem Zweck ist der 
gemeine Wert der eingebrachten Anteile auf den Einbringungszeitpunkt zu ermitteln. Der zu versteuernde Einbringungsgewinn II verrin-
gert sich innerhalb des Siebenjahreszeitraums jährlich um 1/7 (§ 22 Absatz 2 Satz 3 UmwStG). 


Die Anteilsveräußerung innerhalb des Siebenjahreszeitraums oder die einer Veräußerung gleichgestellten Ersatzrealisationstatbestände 
(§ 22 Absatz 2 Satz 6 i. V. m. Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG) stellen in Bezug auf die Steuerfestsetzung beim Einbringenden 
im Einbringungsjahr ein rückwirkendes Ereignis i. S. v. § 175 Absatz 1 Satz 1 Nummer 2 AO dar.  


 


Der zu versteuernde Einbringungsgewinn II erhöht die Anschaffungskosten der erhaltenen Anteile (§ 22 Absatz 2 Satz 4 UmwStG). 
Gleichzeitig kommt es auf Ebene der übernehmenden Gesellschaft auf Antrag zu einer Buchwertaufstockung i. H. des versteuerten Ein-
bringungsgewinns II (§ 23 Absatz 2 Satz 2 UmwStG3 UmwStG). Dadurch wird erreicht, dass die bis zum Einbringungszeitpunkt entstan-
denen stillen Reserven beim Einbringenden im Teileinkünfteverfahren oder in voller Höhe versteuert werden und die nach der Einbringung 
entstandenen stillen Reserven bei der übernehmenden Gesellschaft nach § 8b Absatz 2 KStG begünstigt sind. 


Beispiel: 


Die natürliche Person A hält 80 % der Anteile an der B-GmbH und bringt diese ausschließlich gegen Gewährung eines neuen Anteils 
an der C-GmbH zum Buchwert (3.000.000 €) in die C-GmbH ein. Die von A eingebrachten Anteile hatten zum Einbringungszeitpunkt 
einen gemeinen Wert von 10.000.000 €. Im sechsten Jahr nach der Einbringung veräußert die C-GmbH die von A eingebrachten Anteile 
an der B-GmbH. 


Lösung: 


Die Einbringung des Anteils an der B-GmbH zum Buchwert ist zulässig, da es sich um eine mehrheitsvermittelnde Beteiligung i. S. v. 
§ 21 Absatz 1 Satz 2 Nummer  1 UmwStG handelt (qualifizierter Anteilstausch).) und keine schädliche sonstige Gegenleistung i. S. v. 
§ 21 Absatz 1 Satz 2 Nummer  2 und Satz 4 UmwStG gewährt wurde. Die von A eingebrachten Anteile an der B-GmbH unterliegen der 
siebenjährigen Sperrfrist, da die unmittelbare Veräußerung der Anteile durch A nicht von § 8b Absatz 2 KStG begünstigt gewesen wäre. 


Die Veräußerung der Anteile an der B-GmbH durch die C-GmbH innerhalb der siebenjährigen Sperrfrist führt somit zu einer nachträgli-
chen Besteuerung des Einbringungsgewinns II bei A nach § 22 Absatz 2 UmwStG im Einbringungszeitpunkt (= Übergang des wirtschaft-
lichen Eigentums). Die schädliche Anteilsveräußerung durch die C-GmbH stellt nach § 22 Absatz 2 Satz 2 UmwStG in Bezug auf die 
Steuerfestsetzung beim Einbringenden für das Einbringungsjahr ein rückwirkendes Ereignis i. S. d. § 175 Absatz 1 Satz 1 Nummer 2 
AO dar. 


Der von A zu versteuernde Einbringungsgewinn II errechnet sich aus dem gemeinen Wert der von A eingebrachten Anteile an der B-
GmbH im Zeitpunkt der Einbringung von 10.000.000 € ./. dem Buchwert der Anteile von 3.000.000 € ./. der Minderung des Einbringungs-
gewinns II für fünf abgelaufene Zeitjahre von 5.000.000 € = 2.000.000 €. Der Einbringungsgewinn II gilt als Gewinn des Einbringenden 
aus der Veräußerung von Anteilen i. S. d. § 17 EStG. Bei der Versteuerung des Einbringungsgewinns II kommt das Teileinkünfteverfah-
ren nach § 3 Nummer 40 EStG zur Anwendung. I. H. des zu versteuernden Einbringungsgewinns II entstehen nachträgliche Anschaf-
fungskosten des A auf die Beteiligung an der C-GmbH (§ 22 Absatz 2 Satz 4 UmwStG). Gleichzeitig kann auf Antrag der übernehmen-
den Gesellschaft der Buchwert der Anteile an der B-GmbH bei der C-GmbH um den versteuerten Einbringungsgewinn II aufgestockt 
werden (§ 23 Absatz 2 Satz 3 UmwStG). 


 


III. Gewährung neuer Anteile, Gewährung anderer Wirtschaftsgütersonstiger Gegenleistungen 


Voraussetzung für die Anwendung der §§ 20 bis 23, 25 UmwStG ist, dass die Gegenleistung der übernehmenden Gesellschaft für das 
eingebrachte Vermögen zumindest zum Teil in neuen Gesellschaftsanteilen besteht, wobei es ausreichend ist, dass die Sacheinlage als 
Aufgeld erbracht wird (vgl. RandnrRn. 01.44). 


Neue Anteile entstehen nur im Fall der Gesellschaftsgründung oder einer Kapitalerhöhung. Insbesondere folgende Vorgänge fallen man-
gels Gewährung neuer Anteile nicht in den Anwendungsbereich von § 20 UmwStG: 


– die verdeckte Einlage, 


– die Gewährung eigener Anteile, 


– die verschleierte Sachgründung oder die verschleierte Sachkapitalerhöhung (vgl. BFH vom 1.7.1992, I R 5/92, BStBl 1993 II S. 131), 


– das Ausscheiden der Kommanditisten aus einer Kapitalgesellschaft & Co. KG unter Anwachsung ihrer Anteile gem. § 738 BGB, ohne 
dass die Kommanditisten einen Ausgleich in Form neuer Gesellschaftsrechte an der Kapitalgesellschaft erhalten, 


– die Fälle des § 54 Absatz 1 und § 68 Absatz 1 und 2 UmwG. 


Neben den Gesellschaftsanteilen können in begrenztem Umfang auch andere Wirtschaftsgüter/sonstige Gegenleistungen gewährt wer-
den (vgl. § 20 Absatz 2 Satz 2 Nummer 4 und Satz 4, Absatz 3 Satz 3, § 21 Absatz 1 Satz 2 Nummer 2 und Satz 3  4, Absatz 2 Satz 6 
UmwStG). Die Möglichkeit, das eingebrachte Betriebsvermögen teilweise statt durch Ausgabe neuer Anteile durch Zuführung zu den 
offenen Rücklagen zu belegen, bleibt hiervon unberührt (vgl. § 272 Absatz 2 Nummer 4 HGB). 


Beispiel: 


Die GmbH bilanziert die Sacheinlage mit 20.000 €. Als Gegenleistung gewährt sie neue Gesellschaftsrechte im Nennwert von 15.000 € 
(vgl. § 5 Absatz 1 zweiter Halbsatz, § 56 GmbHG) und einen Spitzenausgleich in bar von 4.000 €. Der Restbetrag von 1.000 € wird den 
Kapitalrücklagen zugewiesen. 


 


B. Einbringung von Unternehmensteilen in eine Kapitalgesellschaft oder  
Genossenschaft (§ 20 UmwStG) 


I. Anwendungsbereich (§ 20 Absatz 1, 5, 6 UmwStG) 
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Die Einbringung von Betriebsvermögen in eine Kapitalgesellschaft oder Genossenschaft ist aus ertragsteuerlicher Sicht ein Veräuße-
rungsvorgang, bei dem die übernehmende Gesellschaft als Gegenleistung für das eingebrachte Betriebsvermögen neue Gesellschafts-
anteile gewährt (vgl. RandnrRn. 00.02). 


 


1. Beteiligte der Einbringung 


a) Einbringender 


Einbringender Rechtsträger ist der Rechtsträger, dem die Gegenleistung zusteht. Zu den persönlichen Anwendungsvoraussetzungen 
beim einbringenden Rechtsträger vgl. RandnrRn. 01.53 ff. 


Wird Betriebsvermögen einer Personengesellschaft eingebracht, ist die Frage, wer Einbringender i. S. d. § 20 UmwStG ist, grundsätzlich 
danach zu entscheiden, ob die einbringende Personengesellschaft infolge der Einbringung fortbesteht. Wird die Personengesellschaft, 
deren Betriebsvermögen übertragen wird, infolge der Einbringung aufgelöst und stehen die Anteile am übernehmenden Rechtsträger 
daher zivilrechtlich den Mitunternehmern zu (z. B. bei einer Verschmelzung i. S. d. § 2 UmwG), sind diese als Einbringende anzusehen 
(vgl. auch BFH vom 16.2.1996, I R 183/94, BStBl II S. 342). 


Handelt es sich in diesem Fall bei der Personengesellschaft, deren Betriebsvermögen übertragen wird, um die Untergesellschaft einer 
doppelstöckigen Personengesellschaft, sind deren unmittelbare Gesellschafter und nicht die nur mittelbar über die Obergesellschaft be-
teiligten natürlichen oder juristischen Personen Einbringende i. S. d. § 20 UmwStG. Dies gilt für mehrstöckige Personengesellschaften 
entsprechend. Besteht die übertragende Personengesellschaft dagegen auch nach der Einbringung als Mitunternehmerschaft fort und 
werden ihr die Anteile am übernehmenden Rechtsträger gewährt (z. B. bei einer Ausgliederung i. S. d. § 123 Absatz 3 UmwG), ist die 
übertragende Personengesellschaft selbst als Einbringende anzusehen. Demgegenüber stehen bei einer Abspaltung i. S. d. § 123 Ab-
satz 2 UmwG die Anteile an der übernehmenden Gesellschaft zivilrechtlich den Mitunternehmern der bisherigen Gesellschaft zu, so dass 
diese selbst als Einbringende anzusehen sind. 


Der Einbringungsgegenstand bestimmt sich nach dem zugrunde liegenden Rechtsgeschäft (vgl. RandnrRn. 20.05). 


 


b) Übernehmende Gesellschaft 


Zu den persönlichen Anwendungsvoraussetzungen beim übernehmenden Rechtsträger vgl. RandnrRn. 01.54 f. 


 


2. Gegenstand der Einbringung 


Der Gegenstand der Einbringung richtet sich nach dem zugrunde liegenden Rechtsgeschäft. Z. B. ist bei Verschmelzung einer Personen-
gesellschaft Einbringungsgegenstand der Betrieb. Beim Formwechsel (§ 25 UmwStG) sind jeweils die Anteile der Mitunternehmer an der 
formwechselnden Personengesellschaft Einbringungsgegenstand. Erfolgt die Übertragung des Gesamthandsvermögens und des Son-
derbetriebsvermögens im zeitlichen und wirtschaftlichen Zusammenhang, liegt ein einheitlicher Vorgang vor, der insgesamt unter § 20 
UmwStG fallen kann.   


 


a) Übertragung eines Betriebs oder Teilbetriebs 


Zum Begriff des Teilbetriebs gelten mit Ausnahme der Teilbetriebsfiktion einer Beteiligung an einer Kapitalgesellschaft, die das gesamte 
Nennkapital umfasst (100%-Beteiligung), die RandnrRn. 15.02 f. und zur Übertragung dieses Teilbetriebs  gelten die RandnrRn. 15.07  – 
15.10 entsprechend. Die Einbringung eines Betriebs i. S. v. § 20 UmwStG liegt nur vor, wenn sämtliche Wirtschaftsgüter, die zu den 
funktional wesentlichen Betriebsgrundlagen des Betriebs gehören, auf die übernehmende Gesellschaft übertragen werden; zum Zeitpunkt 
des Vorliegens eines Betriebs gilt RandnrRn. 15.03 und zur Übertragung des Betriebs gilt RandnrRn. 15.07 entsprechend. Es genügt 
nicht, der Kapitalgesellschaft diese Wirtschaftsgüter nur zur Nutzung zu überlassen. Dies gilt auch für solche dem Betrieb oder Teilbetrieb 
dienenden Wirtschaftsgüter, die zum Sonderbetriebsvermögen eines Gesellschafters gehören. Bei der Einbringung eines Betriebs oder 
Teilbetriebs sind auch die dazugehörenden Anteile an Kapitalgesellschaften miteinzubringen, sofern diese funktional wesentliche Be-
triebsgrundlagen des Betriebs oder Teilbetriebs sind oder im Fall der Einbringung eines Teilbetriebs zu den nach wirtschaftlichen Zusam-
menhängen zuordenbaren Wirtschaftsgütern gehören.  


Liegen die Voraussetzungen einer Betriebs- oder Teilbetriebsübertragung nicht vor, sind die im eingebrachten Vermögen ruhenden stillen 
Reserven aufzudecken und zu versteuern. Werden z. B. funktional wesentliche Betriebsgrundlagen oder nach wirtschaftlichen Zusam-
menhängen zuordenbare Wirtschaftsgüter im zeitlichen und wirtschaftlichen Zusammenhang mit der Einbringung eines Teilbetriebs in ein 
anderes Betriebsvermögen überführt oder übertragen, ist die Anwendung der Gesamtplanrechtsprechung zu prüfen (BFH vom 
11.12.2001, VIII R 23/01, BStBl 2004 II S. 474, und BFH vom 25.2.2010, IV R 49/08, BStBl II S. 726).  


Bei der Einbringung zurückbehaltene Wirtschaftsgüter sind grundsätzlich als entnommen zu behandeln mit der Folge der Versteuerung 
der in ihnen enthaltenen stillen Reserven, es sei denn, dass die Wirtschaftsgüter weiterhin Betriebsvermögen sind1). Dies gilt z. B. auch 
für Wirtschaftsgüter, die keine funktional wesentlichen Betriebsgrundlagen des eingebrachten Betriebs oder Teilbetriebs bilden, und für 
Wirtschaftsgüter, die dem Sonderbetriebsvermögen eines Gesellschafters zuzurechnen sind. Der Entnahmezeitpunkt ist in diesen Fällen 
der steuerliche Übertragungsstichtag (BFH vom 28.4.1988, IV R 52/87, BStBl II S. 829). Bei einer Einbringung als unwesentliche Be-
triebsgrundlagen zurückbehaltene Honorarforderungen verbleiben ohne ausdrückliche Entnahme im Restbetriebsvermögen des Einbrin-
genden (BFH vom 4.12.2012, VIII R 41/09, BStBl 2014 II S. 22). 


Gehören zum Betriebsvermögen des eingebrachten Betriebs oder Teilbetriebs Anteile an der übernehmenden Gesellschaft, werden diese 
Anteile, wenn sie in die Kapitalgesellschaft miteingebracht werden, zu sog. eigenen Anteilen der Kapitalgesellschaft. Der Erwerb eigener 
Anteile durch eine Kapitalgesellschaft unterliegt handelsrechtlichen Beschränkungen. Soweit die Anteile an der Kapitalgesellschaft mit-
eingebracht werden, würde der Einbringende dafür als Gegenleistung neue Anteile an der Kapitalgesellschaft erhalten. 


In diesem Fall ist es nicht zu beanstanden, wenn die Anteile an der Kapitalgesellschaft auf unwiderruflichen Antrag des Einbringenden 
nicht miteingebracht werden. Der Einbringende muss sich damit einverstanden erklären, dass die zurückbehaltenen Anteile an der über-
nehmenden Gesellschaft künftig in vollem Umfang als Anteile zu behandeln sind, die durch eine Sacheinlage erworben worden sind 
(erhaltene Anteile). Es ist dementsprechend auch für diese Anteile § 22 Absatz 1 UmwStG anzuwenden. Besteht in diesen Fällen hin-
sichtlich des Gewinns aus der Veräußerung der zurückbehaltenen Anteile durch den Einbringenden kein deutsches Besteuerungsrecht, 
ist § 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG anzuwenden. Voraussetzung für die Anwendung von § 20 UmwStG ist aber, dass der 
Einbringende neben den zurückbehaltenen Anteilen auch neue Anteile erhält. Der Antrag ist bei dem Finanzamt zu stellen, bei dem der 
Antrag nach § 20 Absatz 2 Satz 2 UmwStG zu stellen ist. Als Anschaffungskosten der erhaltenen Anteile (Neu- und Altanteile) gilt der 
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Wertansatz des eingebrachten Vermögens zuzüglich des Buchwerts der zurückbehaltenen Anteile; § 17 Absatz 2a Satz 5 EStG findet 
keine Anwendung. § 20 Absatz 2 Satz 2 Nummer 2 UmwStG ist im Hinblick auf das eingebrachte (Rest-)Vermögen zu beachten. 


Beispiel: 


A ist zu 80 % an der X-GmbH (Stammkapital 25.000 €, Buchwert 50.000 €, gemeiner Wert 85.000 €) beteiligt und hält die Beteiligung 
im Betriebsvermögen seines Einzelunternehmens. Zum 1.1.081 bringt er das Einzelunternehmen zu Buchwerten (Buchwert 170.000 €, 
gemeiner Wert 345.000 €; jeweils einschließlich der Beteiligung) nach § 20 UmwStG in die X-GmbH gegen Gewährung von Anteilen 
(Kapitalerhöhung 20.000 €) ein. Die Beteiligung an der X-GmbH soll zurückbehalten werden, um das Entstehen eigener Anteile auf 
Ebene der X-GmbH zu vermeiden. Zum 1.3.0310 werden sämtliche Anteile des A zum Preis von 400.000 € veräußert. 


Lösung: 


Stellt die Beteiligung eine funktional wesentliche Betriebsgrundlage des Einzelunternehmens dar, würde der Zurückbehalt der Beteili-
gung grundsätzlich die Anwendung von § 20 UmwStG ausschließen. Andernfalls kann sie zwar zurückbehalten werden, aber die Betei-
ligung würde als entnommen gelten. Auf unwiderruflichen Antrag des Einbringenden können diese Anteile zurückbehalten werden und 
stehen damit einer Einbringung zum Buchwert nicht entgegen, mit der Folge, dass diese als Anteile i. S. d. § 22 Absatz 1 UmwStG zu 
behandeln sind. Die Veräußerung der Anteile im Jahr 0310 löst die rückwirkende Besteuerung des Einbringungsgewinns I zum 1.1.018 
aus: 
 
Ggemeiner Wert des eingebrachten Betriebsvermögens (ohne Betei-
ligung) 


260.000 € 


./. Buchwert des eingebrachten Betriebsvermögens (ohne Beteili-
gung) 


120.000 € 


stille Reserven im Einbringungszeitpunkt 140.000 € 


./. 2/7 Abschmelzungsbetrag 40.000 € 


zu versteuernder Einbringungsgewinn I 100.000 € 


 


Darüber hinaus erzielt A zum 1.3.0310 einen Veräußerungsgewinn nach § 17 EStG: 


Veräußerungspreis der Anteile 400.000 € 


./. Anschaffungskosten der Anteile (Buchwert eingebrachtes Betriebs-
vermögen zzgl. Buchwert der zurückbehaltenen Anteile) 170.000 € 


./. Einbringungsgewinn I 100.000 € 


Veräußerungsgewinn nach § 17 EStG 130.000 € 


 
Abwandlunglternative: 
Wäre der Einbringende A in Frankreich ansässig und damit beschränkt steuerpflichtig, ist der Einbringungsgewinn I unter Anwendung 
von § 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG wie folgt zu berechnen: 
 


gemeiner Wert des eingebrachten BV (mit Beteiligung) 345.000 € 


./. Buchwert des eingebrachten BV (mit Beteiligung) 170.000 € 


stille Reserven im Einbringungszeitpunkt gesamt 175.000 € 


./. 2/7 Abschmelzungsbetrag 50.000 € 


zu versteuernder Einbringungsgewinn I 125.000 € 


Ein Veräußerungsgewinn nach § 17 EStG kann nach dem DBA mit Frankreich nicht besteuert werden, da Deutschland insoweit kein 
Besteuerungsrecht hat. Soweit der Einbringungsgewinn I auf die Beteiligung entfällt (35.000 € ./. 2/7 Abschmelzungsbetrag = 25.000 €), 
findet § 3 Nummer 40 EStG Anwendung (vgl. RandnrRn. 22.11). 


 


b) Mitunternehmeranteil 


Die Grundsätze der vorstehenden RandnrRn. 20.05 – 20.09 gelten sinngemäß auch für die Einbringung von Mitunternehmeranteilen..  


Die Einbringung eines Mitunternehmeranteils i. S. v. § 20 Absatz 1 UmwStG ist auch dann anzunehmen, wenn ein Mitunternehmer einer 
Personengesellschaft nicht seinen gesamten Mitunternehmeranteil an der Personengesellschaft, sondern nur einen Teil dieses Anteils 
überträgt. Bei der Übertragung eines Teils eines Mitunternehmeranteils muss auch jedes zugehörige (funktional wesentliche) Wirtschafts-
gut des Sonderbetriebsvermögens anteilig mindestens in demselben Verhältnis übergehen, in dem der übertragene Teil des Anteils am 
Gesamthandsvermögen zum gesamten Anteil am Gesamthandsvermögen steht. 


§ 20 UmwStG gilt auch für die Einbringung von Mitunternehmeranteilen, die zum Betriebsvermögen eines Betriebs gehören. Werden 
mehrere zu einem Betriebsvermögen gehörende Mitunternehmeranteile eingebracht, liegt hinsichtlich eines jeden Mitunternehmeranteils 
ein gesonderter Einbringungsvorgang vor. Wird auch der Betrieb eingebracht, zu dessen Betriebsvermögen der oder die Mitunterneh-
meranteile gehören, sind die Einbringung des Betriebs und die Einbringung des bzw. der Mitunternehmeranteile jeweils als gesonderte 
Einbringungsvorgänge zu behandeln; Entsprechendes gilt bei Einbringung eines Teilbetriebs. Wird dagegen ein Anteil an einer Mitunter-
nehmerschaft eingebracht, zu deren Betriebsvermögen die Beteiligung an einer anderen Mitunternehmerschaft gehört (mehrstöckige 
Personengesellschaft), liegt ein einheitlich zu beurteilender Einbringungsvorgang vor. Die nur mittelbare Übertragung des Anteils an der 
Untergesellschaft stellt in diesem Fall keinen gesonderten Einbringungsvorgang i. S. d. § 20 UmwStG dar. 
 


3. Zeitpunkt der Einbringung (§ 20 Absatz 5, 6 UmwStG) 


Die Einbringung i. S. v. § 20 UmwStG erfolgt steuerlich grundsätzlich zu dem Zeitpunkt, zu dem das wirtschaftliche Eigentum an dem 
eingebrachten Vermögen auf die übernehmende Gesellschaft übergeht (steuerlicher Übertragungsstichtag bzw. Einbringungszeitpunkt). 
Die Übertragung des wirtschaftlichen Eigentums erfolgt in den Fällen der Einzelrechtsnachfolge regelmäßig zu dem im Einbringungsver-
trag vorgesehenen Zeitpunkt des Übergangs von Nutzen und Lasten. In Fällen der Gesamtrechtsnachfolge geht das wirtschaftliche Ei-
gentum spätestens im Zeitpunkt der Eintragung in das Register über. 
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Abweichend von den vorstehenden Grundsätzen darf der steuerliche Übertragungsstichtag gem. § 20 Absatz 5 und 6 UmwStG auf unwi-
derruflichen Antrag der übernehmenden Gesellschaft um bis zu acht Monate (für die Jahre 2020 und 2021: zwölf Monate1) zurückbezogen 
werden. . Der Zeitpunkt des Übergangs des eingebrachten Betriebsvermögens i. S. v. § 20 Absatz 6 Satz 3 UmwStG ist der Zeitpunkt, 
zu dem das wirtschaftliche Eigentum übergeht (vgl. RandnrRn. 20.13). Aus der Bilanz oder der Steuererklärung muss sich eindeutig 
ergeben, welchen Einbringungszeitpunkt die übernehmende Gesellschaft wählt. 


Die Betriebs- oder Teilbetriebsvoraussetzungen müssen bereits am steuerlichen Übertragungsstichtag vorgelegen haben; Rand-
nrRn. 15.03 gilt entsprechend. Ein Mitunternehmeranteil muss ebenfalls bereits zum steuerlichen Übertragungsstichtag vorgelegen ha-
ben; RandnrRn. 15.04 gilt entsprechend. Die Rückbeziehung nach § 20 Absatz 5 und 6 UmwStG hat zur Folge, dass auch die als Ge-
genleistung für das eingebrachte Vermögen gewährten Anteile mit Ablauf des steuerlichen Übertragungsstichtags dem Einbringenden 
zuzurechnen sind. 


Zum steuerlichen Übertragungsstichtag geht die Besteuerung des eingebrachten Betriebs usw. von dem Einbringenden auf die überneh-
mende Gesellschaft über. RandnrRn. 02.11 gilt entsprechend. 


Die Rückbeziehung hat nicht zur Folge, dass auch Verträge, die z. B. die übernehmende Gesellschaft mit einem Gesellschafter abschließt, 
insbesondere Dienst-, Miet-, Pacht- und Darlehensverträge, als bereits im Zeitpunkt der Einbringung abgeschlossen gelten. Ab wann 
derartige Verträge der Besteuerung zugrunde gelegt werden können, ist nach den allgemeinen Grundsätzen zu entscheiden. Werden die 
Anteile an einer Personengesellschaft eingebracht und sind Vergütungen der Gesellschaft an einen Mitunternehmer bislang gem. § 15 
Absatz 1 Satz 1 Nummer 2 EStG dem Gewinnanteil des Gesellschafters hinzugerechnet worden, führt die steuerliche Rückbeziehung der 
Einbringung dazu, dass § 15 Absatz 1 Satz 1 Nummer 2 EStG bereits im Rückwirkungszeitraum auf die Vergütungen der Gesellschaft 
nicht mehr anwendbar ist. Die Vergütungen sind Betriebsausgaben der übernehmenden Gesellschaft, soweit sie als angemessenes Ent-
gelt für die Leistungen des Gesellschafters anzusehen sind; Leistungen der Gesellschaft, die über ein angemessenes Entgelt hinausge-
hen, sind Entnahmen, für die § 20 Absatz 5 Satz 3 UmwStG gilt. 


Die steuerliche Rückwirkungsfiktion gilt nicht für einen Mitunternehmer, der im Rückwirkungszeitraum aus einer Personengesellschaft 
ausscheidet, da ihm keine Gegenleistung in Form von Anteilen an der übernehmenden Gesellschaft aufgrund der Einbringung zusteht 
und er somit nicht als Einbringender i. S. d. § 20 UmwStG anzusehen ist (vgl. RandnrRn. 20.03). 


 


II. Bewertung durch die übernehmende Gesellschaft (§ 20 Absatz 2 UmwStG) 


1. Inhalt und Einschränkungen des Bewertungswahlrechts 


Gem. § 20 Absatz 2 Satz 1 UmwStG hat die übernehmende Gesellschaft das eingebrachte Betriebsvermögen mit dem gemeinen Wert 
anzusetzen. Für die Bewertung von Pensionsrückstellungen gilt § 6a EStG. RandnrRn. 03.07 – 03.09a gelten entsprechend. 


Auf Antrag kann die übernehmende Gesellschaft das eingebrachte Vermögen einheitlich mit dem Buchwert (vgl. RandnrRn. 01.57) an-
setzen. RandnrRn. 03.12 – 03.13 gelten entsprechend. Zum Buchwertansatz bei Einbringung eines Mitunternehmeranteils gilt Rand-
nrRn. 03.10 entsprechend. Auf Antrag kann die übernehmende Gesellschaft das eingebrachte Vermögen auch einheitlich mit einem Zwi-
schenwert ansetzen; RandnrRn. 03.25 f. gelten entsprechend. Der Ansatz der Pensionsrückstellungen ist auf den Wert nach § 6a EStG 
begrenzt. 


Der Buch- oder Zwischenwertansatz setzt voraus, dass bei der übernehmenden Gesellschaft das Recht der Bundesrepublik Deutschland 
hinsichtlich der Besteuerung des Gewinns aus der Veräußerung des eingebrachten Betriebsvermögens weder ausgeschlossen noch 
eingeschränkt wird (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG) und sichergestellt ist, dass es später bei der übernehmenden Körperschaft 
der Besteuerung mit Körperschaftsteuer unterliegt (§ 20 Absatz 2 Satz 2 Nummer 1 UmwStG). RandnrRn. 03.18 – 03.20 gelten entspre-
chend. 


Hinsichtlich der Sicherstellung der Besteuerung mit Körperschaftsteuer bei der übernehmenden Gesellschaft gilt RandnrRn. 03.17 ent-
sprechend. Handelt es sich bei der übernehmenden Gesellschaft um eine Organgesellschaft i. S. d. §§ 14, 17 KStG, gilt Rn. 11.08 ent-
sprechend.ist eine Besteuerung mit Körperschaftsteuer nur sichergestellt, soweit das dem Organträger zugerechnete Einkommen der 
Besteuerung mit Körperschaftsteuer unterliegt. Entsprechendes gilt, wenn der Organträger selbst wiederum Organgesellschaft ist. das so 
zugerechnete Einkommen der Besteuerung mit Einkommensteuer unterliegt, können aus Billigkeitsgründen die übergehenden Wirt-
schaftsgüter dennoch einheitlich mit dem Buch- oder Zwischenwert angesetzt werden, wenn sich alle an der Einbringung Beteiligten 
übereinstimmend schriftlich damit einverstanden erklären, dass auf die aus der Einbringung resultierenden Mehrabführungen § 14 Ab-
satz 3 Satz 1 KStG anzuwenden ist; die Grundsätze der Randnr. Org.33 und Org.34 gelten entsprechend (vgl. auch Randnr. 11.08). 


Ein Zwang zum Ansatz von Zwischenwerten kann sich nach § 20 Absatz 2 Satz 2 Nummer 2 (negatives Betriebsvermögen) oder Num-
mer  4 und, Satz 4 (sonstige Gegenleistungen) UmwStG ergeben. Das eingebrachte Betriebsvermögen darf auch durch Entnahmen wäh-
rend des Rückbeziehungszeitraums nicht negativ werden; deshalb ist eine Wertaufstockung nach § 20 Absatz 5 i. V. m. Absatz 2 Satz 2 
Nummer 2 UmwStG ggf. auch vorzunehmen, soweit das eingebrachte Betriebsvermögen ohne Aufstockung während des Rückwirkungs-
zeitraums negativ würde. 


Nach §  20 Absatz  2 Satz  2 Nummer  4 UmwStG können die Buchwerte des eingebrachten Betriebsvermögens bei Gewährung sonstiger 
Gegenleistungen an den Einbringenden nur fortgeführt werden, soweit der gemeine Wert der sonstigen Gegenleistungen nicht die Grenze 
von 25  %Prozent des Buchwertes des eingebrachten Betriebsvermögens oder 500. 000  €, höchstens jedoch den Buchwert des einge-
brachten Betriebsvermögens, übersteigt. Sonstige Gegenleistungen bleiben somit in Höhe des absoluten Freibetrags bzw. bis zu einem 
Viertel der Buchwerte ohne steuerliche Folgen. Die Regelungen in §  20 Absatz  2 Satz  2 Nummer  4 UmwStG sind als Meistbegünsti-
gungsklauseln zu verstehen. Es ist somit zu prüfen, nach welcher Vorschrift sich eine geringere Einschränkung des Wertansatzwahlrech-
tes ergibt. 


§  20 Absatz  2 Satz  4 UmwStG stellt sicher, dass sich infolge der Anwendung des §  20 Absatz  2 Satz  2 Nummer 4 UmwStG keine 
negativen Anschaffungskosten für den Einbringenden ergeben können (§  20 Absatz  3 Satz  3 UmwStG). 


 


. 


Beispiel zu sonstigen Gegenleistungen (§ 20 Absatz 2 Satz 2 Nummer 4 UmwStG): 


Das eingebrachte Betriebsvermögen hat einen Buchwert i. H. v. 3.000.000  € und einen gemeinen Wert i. H. v. 5.000.000 €. Der Ein-
bringende erhält neue Anteile mit einem gemeinen Wert i. H. v. 4.000.000 € und eine Barzahlung i. H. v. 1.000.000 €. Es wird ein Antrag 
auf Fortführung der Buchwerte gestellt; die übrigen Voraussetzungen für einen Buchwertansatz in § 20 Absatz 2 Satz 2 Nummer 1 bis 3 
und Absatz 2 Satz 3 UmwStG liegen vor. 


                                                           


 
1 § 4 des Gesetzes über Maßnahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs- und Wohneigentumsrecht zur Bekämpfung der Auswirkungen 


der COVID-19-Pandemie vom 27.03.2020 (BGBl. I S. 569), Verordnung zur Verlängerung von Maßnahmen im Gesellschafts-, Genossenschafts-, 
Vereins- und Stiftungsrecht zur Bekämpfung der Auswirkungen der COVID-19-Pandemie vom 20.10.2020 (BGBl. I S. 2258) 
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Lösung: 


Die Möglichkeit zur Buchwertfortführung besteht nur, soweit die Grenzen des §  20 Absatz  2 Satz  2 Nummer  4 UmwStG nicht über-
schritten sind: 


 
Wertansatz bei der Übernehmerin 


1. Schritt 
Prüfung der Grenze des §  20 Absatz  2 Satz  2 Nummer  4 UmwStG und Ermittlung des übersteigenden Betrags 


Gemeiner Wert der sonstigen Gegenleistung 1.000.000 € 


Höchstens a) 25 % des Buchwerts des 
eingebrachten Betriebsvermögens (= 750.000 €)  
oder b) 500.000 €, höchstens jedoch der Buchwert 750.000 € 


Übersteigender Betrag 250.000 € 


 


2. Schritt 
Ermittlung des Verhältnisses des Werts des Betriebsvermögens, für das nach § 20 Absatz 2 Satz 2 UmwStG in Abweichung von § 20 
Absatz 2 Satz 1 UmwStG die Buchwerte fortgeführt werden können: 


 


(Gesamtwert des eingebrachten Betriebsvermögens – übersteigender Betrag) 
Gesamtwert des eingebrachten Betriebsvermögens 


 


(5.000.000 € – 250.000 €) 
= 95 % 


5.000.000 € 
 


3. Schritt 
Ermittlung des Wertansatzes des eingebrachten Betriebsvermögens bei der Übernehmerin 


Buchwertfortführung: 95 % von 3.000.000 €    2.850.000 
€ 


+ Sonstige Gegenleistung, soweit § 20 Absatz 2  
Satz 2 Nummer 4 UmwStG überschritten 250.000 € 


Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 


   3.100.000 
€ 


Damit kommt es bei der Übernehmerin insoweit zu einem zwingenden Zwischenwertansatz von 3.100.000 €. Die in den Wirtschaftsgü-
tern enthaltenen stillen Reserven sind gleichmäßig und einheitlich aufzustocken. 


 


Folgen beim Einbringenden  


4. Schritt 
Ermittlung des Übertragungsgewinns beim Einbringenden 


Veräußerungspreis (§ 20 Absatz 3 Satz 1 UmwStG)     3.100.000 
€ 


./. Buchwert des eingebrachten Betriebsvermögens 3.000.000 € 


Einbringungsgewinn       100.000 
€ 


 
5. Schritt 
Ermittlung der Anschaffungskosten der erhaltenen Anteile 


Anschaffungskosten der erhaltenen Anteile (§ 20 Absatz 3 Satz 1 
UmwStG)    3.100.000 € 


./. Wert der (gesamten) sonstigen Gegenleistungen 
(§ 20 Absatz 3 Satz 3 UmwStG) 1.000.000 € 


Anschaffungskosten der erhaltenen Anteile    2.100.000 € 


 


Abwandlung:  


Wie oben, das eingebrachte Betriebsvermögen hat jedoch lediglich einen Buchwert i. H. v. 100.000 €.  


 


Lösung: 


Wertansatz bei der Übernehmerin 


1. Schritt 
Prüfung der Grenze des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG und Ermittlung des übersteigenden Betrags 


 


Gemeiner Wert der sonstigen Gegenleistung 1.000.000 € 


Höchstens a) 25 % des Buchwerts des 
eingebrachten Betriebsvermögens (= 25.000 €) 
oder b) 500.000 €, höchstens jedoch der Buchwert 100.000 € 


Übersteigender Betrag 900.000 € 
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2. Schritt 
Ermittlung des Verhältnisses des Werts des Betriebsvermögens, für das nach § 20 Absatz 2 Satz 2 UmwStG in Abweichung von § 20 
Absatz 2 Satz 1 UmwStG die Buchwerte fortgeführt werden können: 


 


(Gesamtwert des eingebrachten Betriebsvermögens – übersteigender Betrag) 
Gesamtwert des eingebrachten Betriebsvermögens 


 


(5.000.000 € – 900.000 €) 
= 82 % 


5.000.000 € 
 


3. Schritt 
Ermittlung des Wertansatzes des eingebrachten Betriebsvermögens bei der Übernehmerin 


Buchwertfortführung: 82 % von 100.000 € 82.000 € 


+ Sonstige Gegenleistung, soweit § 20 Absatz 2  
Satz 2 Nummer 4 UmwStG überschritten 900.000 € 


Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 982.000 € 


 


Nach § 20 Absatz 2 Satz 4 UmwStG ist jedoch mindestens der gemeine Wert der sonstigen Gegenleistungen anzusetzen, wenn dieser 
den nach Satz 2 ermittelten Wert übersteigt. 


 


Korrigierter Ansatz des eingebrachten Betriebsvermögens 
bei der Übernehmerin 1.000.000 € 


 


Damit kommt es bei der Übernehmerin zu einem zwingenden Zwischenwertansatz von 1.000.000 €. Die in den Wirtschaftsgütern ent-
haltenen stillen Reserven sind gleichmäßig und einheitlich aufzustocken. 


 


Folgen beim Einbringenden  


4. Schritt 
Ermittlung des Übertragungsgewinns beim Einbringenden 


Veräußerungspreis (§ 20 Absatz 3 Satz 1 UmwStG)  1.000.000 € 


./. Buchwert des eingebrachten Betriebsvermögens 100.000 € 


Einbringungsgewinn 900.000 € 


 
5. Schritt 
Ermittlung der Anschaffungskosten der erhaltenen Anteile 


Anschaffungskosten der erhaltenen Anteile (§ 20 Absatz 3 Satz 1 
UmwStG) 1.000.000 € 


./. Wert der (gesamten) sonstigen Gegenleistungen 
(§ 20 Absatz 3 Satz 3 UmwStG) 1.000.000 € 


Anschaffungskosten der erhaltenen Anteile 0 € 


 


2. Verhältnis zum Handelsrecht (§ 20 Absatz 2 UmwStG, § 5 Absatz 1 EStG) 


Das steuerliche Bewertungswahlrecht des § 20 Absatz 2 Satz 2 UmwStG kann unabhängig vom Wertansatz in der Handelsbilanz ausge-
übt werden. Die steuerlichen Ansatzverbote des § 5 EStG gelten nicht für die übergehenden Wirtschaftsgüter im Einbringungszeitpunkt, 
es sei denn, die Buchwerte werden fortgeführt; RandnrRn. 03.04 gilt entsprechend. Für den Ansatz dieser Wirtschaftsgüter in einer steu-
erlichen Schlussbilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG zu den dem Einbringungszeitpunkt folgenden Bilanzstichtagen gilt Rand-
nrRn. 04.16 entsprechend. 


Beispiel: 


A möchte sein Einzelunternehmen (Buchwert 20.000 €, gemeiner Wert 600.000 €) in der Rechtsform einer GmbH fortführen. 


Lösung: 


Gem. § 5 Absatz 1 GmbHG muss die GmbH bei der Gründung ein Mindeststammkapital von 25.000 € ausweisen, was dazu führt, dass 
handelsrechtlich mindestens 5.000 € stille Reserven der Sacheinlage aufgedeckt werden müssen. Ungeachtet des handelsrechtlichen 
Wertansatzes können hier gem. § 20 Absatz 2 Satz 2 UmwStG steuerlich die Buchwerte i. H. v. 20.000 € fortgeführt werden. I. H. v. 
5.000 € ist in diesem Fall in der Steuerbilanz der GmbH ein Ausgleichsposten auszuweisen. 


Die Aktivierung eines Ausgleichspostens ist nur dann erforderlich, wenn der Buchwert des eingebrachten Betriebs, Teilbetriebs oder 
Mitunternehmeranteils niedriger ist als das in der Handelsbilanz ausgewiesene gezeichnete Kapital. Der Ausgleichsposten, der in den 
vorgenannten Fällen ausgewiesen werden muss, um den Ausgleich zu dem in der Handelsbilanz ausgewiesenen Eigenkapital herbei-
zuführen, ist kein Bestandteil des Betriebsvermögens i. S. v. § 4 Absatz 1 Satz 1 EStG; er nimmt am Betriebsvermögensvergleich nicht 
teil. Er hat infolgedessen auch auf die spätere Auflösung und Versteuerung der im eingebrachten Betriebsvermögen enthaltenen stillen 
Reserven keinen Einfluss und ist daher nicht aufzulösen oder abzuschreiben. Mindert sich die durch den Ausgleichsposten gedeckte 
Differenz zwischen der Aktiv- und der Passivseite der Bilanz, insbesondere durch Aufdeckung stiller Reserven, so fällt der Ausgleichs-
posten in entsprechender Höhe erfolgsneutral weg. Bei der Anwendung des § 20 Absatz 3 Satz 1 UmwStG sind Veräußerungspreis für 
den Einbringenden und Anschaffungskosten für die Kapitalgesellschaft der Betrag, mit dem das eingebrachte Betriebsvermögen in der 
Steuerbilanz angesetzt worden ist. 
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3. Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung 


Der Antrag auf Buch- oder Zwischenwertansatz ist von der übernehmenden Gesellschaft spätestens bis zur erstmaligen Abgabe ihrer 
steuerlichen Schlussbilanz, in der das übernommene Betriebsvermögen erstmals anzusetzen ist, bei dem für sie für die Besteuerung 
örtlich zuständigen Finanzamt zu stellen (§ 20 Absatz 2 Satz 3 UmwStG). Das Betriebsvermögen ist bei der übernehmenden Gesellschaft 
erstmals zum steuerlichen Übertragungsstichtag anzusetzen. Nach diesem Zeitpunkt gestellte Anträge sind unbeachtlich. Rand-
nrRn. 03.29 f. gelten entsprechend. 


Auch bei der Einbringung von Mitunternehmeranteilen ist der Antrag durch die übernehmende Gesellschaft bei dem für sie zuständigen 
Finanzamt zu stellen. Die Mitunternehmerschaft, deren Anteile eingebracht werden, hat bei einem Wertansatz zum gemeinen Wert oder 
zum Zwischenwert durch die übernehmende Gesellschaft diese Werte i. R. einer entsprechenden Ergänzungsbilanz für die überneh-
mende Gesellschaft zu berücksichtigen. 


Für die Besteuerung der übernehmenden Gesellschaft und des Einbringenden ist ausschließlich der sich aus § 20 Absatz 2 UmwStG 
ergebende Wertansatz bei der übernehmenden Gesellschaft maßgebend. Bereits durchgeführte Veranlagungen des Einbringenden sind 
ggf. gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu ändern. 


Eine Änderung oder der Widerruf eines einmal gestellten Antrags ist nicht möglich (vgl. auch RandnrRn. 03.29 f.). 


Setzt die übernehmende Gesellschaft das eingebrachte Betriebsvermögen mit dem gemeinen Wert an und ergibt sich später, z. B. auf-
grund einer Betriebsprüfung, dass die gemeinen Werte der eingebrachten Wirtschaftsgüter des Betriebsvermögens höher bzw. niedriger 
als die von der übernehmenden Gesellschaft angesetzten Werte sind, sind die Bilanzwerte der übernehmenden Gesellschaft dement-
sprechend i. R. d. allgemeinen Vorschriften zu berichtigen. Der Bilanzberichtigung (§ 4 Absatz 2 Satz 1 EStG) steht das Verbot der an-
derweitigen Wahlrechtsausübung im Wege der Bilanzänderung nicht entgegen. Denn das Wahlrecht bezieht sich nur auf die Möglichkeit, 
für alle Wirtschaftsgüter entweder den gemeinen Wert, den Buch- oder einen Zwischenwert anzusetzen. Hat die übernehmende Gesell-
schaft sich für den Ansatz der gemeinen Werte entschieden, diese jedoch nicht richtig ermittelt, sind die gemeinen Werte i. R. d. allge-
meinen Vorschriften zu berichtigen. Veranlagungen des Einbringenden sind ggf. gem. § 175 Absatz 1 Satz 1 Nummer 2 AO zu korrigieren. 


Setzt die übernehmende Gesellschaft auf wirksamen Antrag die übergehenden Wirtschaftsgüter in der steuerlichen Schlussbilanz ein-
heitlich zum Zwischenwert an, bleiben vorrangig die Wertansätze maßgebend, sofern diese oberhalb des Buchwerts und unterhalb des 
gemeinen Werts liegen. 


 


III. Besteuerung des Einbringungsgewinns (§ 20 Absatz 3 bis 5 UmwStG) 


Setzt die übernehmende Gesellschaft die gemeinen Werte oder Zwischenwerte an, ist der beim Einbringenden entstehende Gewinn nach 
§ 20 Absatz 3 bis 5 UmwStG i. V. m. den für die Veräußerung des Einbringungsgegenstandes geltenden allgemeinen Vorschriften (ins-
besondere §§ 15, 16 Absatz 1 EStG) zu versteuern. Werden i. R. einer Sacheinlage auch Beteiligungen an Kapitalgesellschaften und 
Genossenschaften miteingebracht, kommt insoweit § 8b KStG oder § 3 Nummer 40 EStG zur Anwendung. Der Einbringende kann sich 
im Rahmen seines eigenen Besteuerungsverfahrens nicht gegen den Wertansatz bei der übernehmenden Kapitalgesellschaft wenden. 
Er kann aber als Drittbetroffener die für die übernehmende Kapitalgesellschaft maßgebliche Steuerfestsetzung anfechten (Drittanfech-
tungsrecht – BFH vom 8.6.2011, I R 79/10, BStBl 2012 II S. 421 und BFH vom 15.6.2016, I R 69/15, BStBl 2017 II S. 75). § 166 AO ist 
zu beachten.  


Auf einen sich hieraus ergebenden Einbringungsgewinn ist auch die Vorschrift des § 6b EStG anzuwenden, soweit der Gewinn auf be-
günstigte Wirtschaftsgüter i. S. dieser Vorschrift entfällt. Auf § 34 Absatz 1 Satz 4 EStG wird hingewiesen. 


§ 34 EStG ist nur in den Fällen des § 20 Absatz 4 Satz 1 UmwStG anzuwenden. Auf einen Einbringungsgewinn sowie ggf. einen Gewinn 
aus der Entnahme z. B. funktional unwesentlicher Wirtschaftsgüter ist § 34 EStG somit grundsätzlich nicht anwendbar, wenn die Einbrin-
gung nicht einheitlich zum gemeinen Wert durch eine natürliche Person erfolgt. Zum nach § 34 EStG begünstigten Veräußerungsgewinn 
können auch Gewinne gehören, die sich bei der Veräußerung eines Betriebs aus der Auflösung von steuerfreien Rücklagen ergeben 
(BFH vom 17.10.1991, IV R 97/89, BStBl 1992 II S. 392). 


 


IV. Besonderheiten bei Pensionszusagen zugunsten von einbringenden Mitunternehmern 


1. Behandlung bei der übertragenden Personengesellschaft 


Die Behandlung der Pensionszusage an den Mitunternehmer der übertragenden Mitunternehmerschaft richtet sich nach den Grundsätzen 
des BMF-Schreibens vom 29.1.2008, BStBl I S. 317. Wird von der Übergangsregelung i. S. d. RandnrRn. 20 des BMF-Schreibens vom 
29.1.2008, BStBl I S. 317, kein Gebrauch gemacht oder wird die Übergangsregelung angewendet und eine Aktivierung der Ansprüche in 
den Sonderbilanzen aller Gesellschafter vorgenommen, steht der in der steuerlichen Schlussbilanz der übertragenden Mitunternehmer-
schaft nach § 6a EStG gebildeten Pensionsrückstellung eine Forderung in der Sonderbilanz des übertragenden Mitunternehmers bzw. 
der übertragenden Mitunternehmer gegenüber. Im Zuge der Umwandlung der Personengesellschaft auf eine Kapitalgesellschaft gilt diese 
Forderung auf Antrag als nicht entnommen, sondern bleibt Restbetriebsvermögen des ehemaligen Mitunternehmers bzw. der ehemaligen 
Mitunternehmer i. S. v. § 15 EStG (BFH vom 10.2.1994, IV R 37/92, BStBl II S. 564). 


 


2. Behandlung bei der übernehmenden Kapitalgesellschaft 


Die Übernahme der in der Gesamthandsbilanz der Mitunternehmerschaft ausgewiesenen Pensionsverpflichtung durch die übernehmende 
Kapitalgesellschaft stellt keine zusätzliche Gegenleistung i. S. d. § 20 Absatz 2 Satz 4 UmwStG dar. 


Nach dem BMF-Schreiben vom 29.1.2008, BStBl I S. 317, ist die Pensionszusage der Personengesellschaft zugunsten des Mitunterneh-
mers nicht als Gewinnverteilungsabrede anzusehen. 


Die Pensionsverpflichtung geht als unselbstständige Bilanzposition des eingebrachten Betriebs auf die übernehmende Kapitalgesellschaft 
über. Die übernehmende Körperschaft vollzieht mit der Übernahme der Verpflichtung keine Gewinnverteilungsentscheidung, sondern 
übernimmt im Zuge der Einbringung eine dem Betrieb der übertragenden Personengesellschaft zuzurechnende betriebliche Verbindlich-
keit (sog. Einheitstheorie). 


Wenn die übertragende Personengesellschaft unter Berufung auf die RandnrRn. 20 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, 
die Weiteranwendung der alten Rechtsgrundsätze (Übergangsregelung) beantragt und die Pensionszusage als steuerlich unbeachtliche 
Gewinnverteilungsabrede behandelt hat, gelten die RandnrRn. 20.41 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, weiter 
fort (Annahme einer sonstigen Gegenleistung). 


Die übernommene Pensionsverpflichtung ist in den Fällen des Formwechsels oder der Verschmelzung bei der Übernehmerin gem. § 6a 
Absatz 3 Satz 1 Nummer 1 EStG so zu bewerten, als wenn das Dienstverhältnis unverändert fortgeführt worden wäre (§ 20 Absatz 2 
Satz 1 zweiter Halbsatz UmwStG). Dies gilt auch für die der Umwandlung nachfolgenden Bilanzstichtage. 


Wird von der Übergangsregelung i. S. d. RandnrRn. 20 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, kein Gebrauch gemacht 
oder wird die Übergangsregelung angewendet und eine Aktivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter vorgenom-
men, ist bei der übernehmenden Kapitalgesellschaft nicht von einer Neuzusage im Zeitpunkt der Einbringung auszugehen. Für Zwecke 
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der Erdienensdauer können in diesem Fall die Dienstzeiten in der Mitunternehmerschaft mit berücksichtigt werden. Wird die Übergangs-
regelung beantragt und die Pensionszusage als steuerlich unbeachtliche Gewinnverteilungsabrede behandelt, gelten die Rand-
nrRn. 20.41 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, weiter fort. In diesem Fall beginnt der Erdienenszeitraum am 
steuerlichen Übertragungsstichtag neu zu laufen. 


 


3. Behandlung beim begünstigten Gesellschafter bzw. den ehemaligen Mitunternehmern 


Unter der Voraussetzung, dass bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. RandnrRn. 20 
des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, nicht beantragt wird oder die Übergangsregelung angewendet wird und eine Akti-
vierung der Ansprüche in den Sonderbilanzen aller Gesellschafter erfolgt und ein Antrag i. S. d. RandnrRn. 20.28 gestellt wird, gilt Fol-
gendes: 


Wenn der frühere Mitunternehmer Arbeitnehmer der Kapitalgesellschaft wird und er die Pensionsanwartschaft nach der Umwandlung in 
die Kapitalgesellschaft weiter erdient, muss jede nach Eintritt des Versorgungsfalls an den Gesellschafter-Geschäftsführer geleistete 
laufende Ruhegehaltzahlung für steuerliche Zwecke aufgeteilt werden. 


Soweit die spätere Pensionsleistung rechnerisch auf in der Zeit nach der Umwandlung (Kapitalgesellschaft) erdiente Anwartschaftsteile 
entfällt, erzielt der pensionierte Gesellschafter-Geschäftsführer steuerpflichtige Versorgungsleistungen i. S. d. §§ 19, 24 Nummer 2 EStG. 


Soweit die Pensionsleistung rechnerisch auf in der Zeit vor der Umwandlung (Mitunternehmerschaft) erdiente Anwartschaftsteile entfällt, 
erzielt der pensionierte Gesellschafter-Geschäftsführer Einkünfte i. S. d. § 15 Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 i. V. m. § 24 
Nummer 2 EStG. Diese steuerlichen Auswirkungen treten allerdings erst ein, sobald die auf die Zeit vor der Umwandlung entfallenden 
Pensionszahlungen die als Restbetriebsvermögen zurückbehaltene Pensionsforderung (vgl. RandnrRn. 20.28) des Gesellschafters über-
steigen. 


Die Aufteilung der laufenden Pensionszahlungen in nachträgliche Einnahmen aus der ehemaligen Mitunternehmerstellung einerseits und 
Einnahmen i. S. d. §§ 19, 24 EStG andererseits hat grundsätzlich nach versicherungsmathematischen Grundsätzen zu erfolgen. Soweit 
die Pensionsanwartschaft nach der Umwandlung unverändert bleibt, ist es nicht zu beanstanden, wenn die Pensionsleistung nach dem 
Verhältnis der Erdienenszeiträume vor und nach der Umwandlung („pro-rata-temporis“) aufgeteilt wird. 


Beispiel: 


Die Personengesellschaft erteilt einem Mitunternehmer im Jahr 013 im Alter von 35 Jahren eine Pensionszusage (Diensteintritt im Alter 
von 30 Jahren), wonach ein Altersruhegeld von monatlich 10.000 € ab Vollendung des 65. Lebensjahres zu zahlen ist (Gesamtdienstzeit 
35 Jahre). Die Personengesellschaft wird zum 31.12.086 in eine GmbH formwechselnd umgewandelt. Der Mitunternehmer ist zu diesem 
Zeitpunkt 40 Jahre alt (Restdienstzeit 25 Jahre). Die Personengesellschaft passiviert die Pensionsrückstellung in ihrer Steuerbilanz zum 
31.12.068 mit 150.000 €. Der Mitunternehmer aktiviert einen entsprechenden Anspruch in seiner Sonderbilanz. 


Lösung: 


Die übernehmende GmbH passiviert die Pensionsrückstellung mit dem bei der Personengesellschaft zuletzt passivierten Betrag. Der 
Aktivposten in der Sonderbilanz wird entsprechend dem Antrag nicht entnommen, sondern mit dem Wert von 150.000 € „eingefroren“ 
und als Restbetriebsvermögen des ehemaligen Mitunternehmers behandelt. Die späteren Pensionszahlungen an den Gesellschafter-
Geschäftsführer sind aufzuteilen. Aus Vereinfachungsgründen ist davon auszugehen, dass von der jeweiligen Jahrespensionsleistung 
i. H. v. 120.000 € 10/35 (also 34.285 € p. a.) auf die Zeit der Mitunternehmerschaft und 25/35 (also 85.715 € p. a.) auf die Zeit der GmbH 
entfallen. 


Da die als Restbetriebsvermögen zurückbehaltene Forderung des ehemaligen Mitunternehmers von 150.000 € nur den in der Perso-
nengesellschaft erdienten Anwartschaftsteil betrifft, muss sie mit den jährlich darauf entfallenden Leistungen i. H. v. 34.285 € verrechnet 
werden und ist damit erst im fünften Jahr „verbraucht“. Im ersten bis vierten Jahr nach der Pensionierung versteuert der ehemalige 
Mitunternehmer/Gesellschafter-Geschäftsführer also ausschließlich je 85.715 € nach §§ 19, 24 Nummer 4 EStG. Im fünften Pensions-
jahr (nach Verbrauch der Forderung) erzielt er neben den Einkünften i. S. d. §§ 19, 24 EStG noch nachträgliche Einkünfte i. S. d. § 15 
Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 i. V. m. § 24 Nummer 2 EStG i. H. v. 34.285 € x 5 ./. 150.000 € = 21.425 €. Hierbei handelt 
es sich um den die nunmehr verbrauchte Forderung übersteigenden Betrag. Ab dem sechsten Jahr entstehen folglich nachträgliche 
Einkünfte i. S. d. § 15 EStG i. H. v. je 34.285 €. 


Falls bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. RandnrRn. 20 des BMF-Schreibens 
vom 29.1.2008, BStBl I S. 317, beantragt und die Pensionszusage als steuerlich unbeachtliche Gewinnverteilungsabrede behandelt 
wird, gelten dagegen die RandnrRn. 20.46 – 20.47 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, weiter fort. 


Falls bei der übertragenden Mitunternehmerschaft die Anwendung der Übergangsregelung gem. RandnrRn. 20 des BMF-Schreibens 
vom 29.1.2008, BStBl I S. 317, beantragt und eine Aktivierung der Ansprüche in den Sonderbilanzen aller Gesellschafter vorgenommen 
wird, gilt die obige Lösung mit der Maßgabe, dass eine anteilige Verrechnung mit den als Restbetriebsvermögen zurückbehaltenen 
Forderungen der ehemaligen Mitunternehmer vorzunehmen ist. Der begünstigte Gesellschafter erzielt dabei nachträgliche Einkünfte 
i. S. d. § 15 Absatz 1 Satz 2 i. V. m. Satz 1 Nummer 2 i. V. m. § 24 Nummer 2 EStG, soweit der auf die Zeit der Mitunternehmerschaft 
entfallende Teil der jährlichen Pensionszahlung die anteilige Auflösung seiner Restforderung übersteigt. Die übrigen ehemaligen Mitun-
ternehmer erzielen i. H. des jeweiligen anteiligen Auflösungsbetrages ihrer Restforderung bis zu deren vollständigen Auflösung nach-
trägliche Betriebsausgaben. 


Wird kein Antrag i. S. d. RandnrRn. 20.28 gestellt, ist die Pensionszahlung entsprechend RandnrRn. 20.32 aufzuteilen und, soweit sie 
auf die Zeit der Mitunternehmerschaft entfällt, den Einkünften i. S. v. § 22 Satz 1 Nummer 1 EStG des begünstigten Gesellschafters zu-
zurechnen. 


Wird die Übergangsregelung i. S. d. RandnrRn. 20 des BMF-Schreibens vom 29.1.2008 , BStBl I S. 317, angewendet und eine Aktivie-
rung der Ansprüche in den Sonderbilanzen aller Gesellschafter vorgenommen, entsteht im Umwandlungszeitpunkt beim begünstigten 
Gesellschafter durch die Entnahme seines anteilig aktivierten Anspruchs ein Gewinn i. H. der Summe des bei den übrigen Gesellschaftern 
aktivierten Anspruchs, da nur ihm die Pensionsleistung im Versorgungsfall zufließt und somit zuzurechnen ist. Entsprechend entsteht bei 
den übrigen Gesellschaftern ein Verlust, da ihnen die Pensionsleistung nicht zuzurechnen ist. Aus Billigkeitsgründen Es wird es nicht 
beanstandet, wenn der begünstigte Gesellschafter entsprechend RandnrRn. 5 des BMF-Schreibens vom 29.1.2008, BStBl I S. 317, sei-
nen Entnahmegewinn auf 15 Wirtschaftsjahre verteilt. 


 


V. Besonderheiten bei grenzüberschreitenden Einbringungen 


1. Anschaffungskosten der erhaltenen Anteile 


Ist das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung des eingebrachten Betriebs-
vermögens sowohl vor als auch nach der Einbringung ausgeschlossen, gelten gem. § 20 Absatz 3 Satz 2 UmwStG die erhaltenen Anteile 
insoweit als mit dem gemeinen Wert des Betriebsvermögens im Einbringungszeitpunkt angeschafft (Verstrickung mit dem gemeinen 
Wert). Die Regelung hat nur in den Fällen Bedeutung, in denen die überaufnehmende Gesellschaft auf Antrag Buch- oder Zwischenwerte 
angesetzt hat. 
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2. Anrechnung ausländischer Steuern 


Der Begriff der Betriebsstätte ist im abkommensrechtlichen Sinne zu verstehen. Auf die Mitteilungspflichten des Steuerpflichtigen nach 
§ 138 Absatz 2 AO wird hingewiesen. 


 


a) Sonderfall der Einbringung einer Betriebsstätte (§ 20 Absatz 7, § 3 Absatz 3 UmwStG) 


Wird i. R. einer grenzüberschreitenden Einbringung eine in einem anderen EU-Mitgliedstaat liegende Betriebsstätte eingebracht, verzich-
tet der Mitgliedstaat der einbringenden Gesellschaft endgültig auf seine Besteuerungsrechte aus dieser Betriebsstätte (Artikel 10 Absatz 1 
Satz 1 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 - Fusionsrichtlinie). Wendet er ein System der Welteinkom-
mensbesteuerung an, darf er den auf die Betriebsstätte entfallenden Veräußerungsgewinn besteuern, wenn er die fiktiv im Betriebsstät-
tenstaat auf den Einbringungsgewinn entfallende Steuer anrechnet (Artikel 10 Absatz 2 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 
34 vom 25.11.2009 - Fusionsrichtlinie). Wird einer Betriebsstätte in einem anderen EU-Mitgliedstaat zuzurechnendes Betriebsvermögen, 
für die die Bundesrepublik Deutschland die Doppelbesteuerung beim Einbringenden durch Anwendung der Anrechnungsmethode ver-
meidet, in eine in einem anderen EU-Mitgliedstaat ansässige Gesellschaft eingebracht, wird das Besteuerungsrecht der Bundesrepublik 
Deutschland im Hinblick auf diese Betriebsstätte ausgeschlossen. Das der ausländischen Betriebsstätte zuzurechnende Betriebsvermö-
gen ist deshalb zwingend mit dem gemeinen Wert anzusetzen (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). Es kommt folglich insoweit zu 
einer Besteuerung des Einbringungsgewinns. Darüber hinaus ist die Steuer, die im Betriebsstättenstaat im Veräußerungsfall anfallen 
würde, fiktiv auf die auf den Einbringungsgewinn entfallende Steuer anzurechnen (§ 20 Absatz 7, § 3 Absatz 3 UmwStG). 


Beispiel: 


Eine in Deutschland ansässige GmbH mit portugiesischer Betriebsstätte (keine aktiven Einkünfte) bringt diese in eine spanische SA 
gegen Gewährung von Anteilen ein. 


Lösung: 


Im Hinblick auf die portugiesische Betriebsstätte steht Deutschland nach dem DBA Portugal ein Besteuerungsrecht mit Anrechnungs-
verpflichtung (Aktivitätsklausel) zu. Durch die Einbringung der Betriebsstätte in die spanische SA wird das deutsche Besteuerungsrecht 
an der Betriebsstätte in Portugal ausgeschlossen. Der deutschen GmbH sind nunmehr stattdessen anteilig die i. R. d. Einbringung 
gewährten Anteile an der spanischen SA zuzurechnen. Da das deutsche Besteuerungsrecht an der Betriebsstätte durch die Einbringung 
ausgeschlossen wird, kommt es insoweit zu einer Besteuerung des Einbringungsgewinns (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). 
Dies ist nach Artikel 10 Absatz 2 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (- Fusionsrichtlinie) - auch zulässig, 
da Deutschland ein System der Welteinkommensbesteuerung hat. Allerdings ist die fiktive Steuer, die im Fall der Veräußerung der 
Wirtschaftsgüter der Betriebsstätte in Portugal anfallen würde, auf die deutsche Steuer anzurechnen (§ 20 Absatz 7, § 3 Absatz 3 Um-
wStG). 


 


b) Sonderfall steuerlich transparenter Gesellschaften (§ 20 Absatz 8 UmwStG) 


Wird in den Fällen einer grenzüberschreitenden Einbringung eine gebietsfremde einbringende Gesellschaft im Inland als steuerlich trans-
parent angesehen, muss die FusionsrichtlinieRL auf die Veräußerungsgewinne der Gesellschafter dieser Gesellschaft nicht angewendet 
werden (Artikel 11 Absatz 1 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 -– Fusionsrichtlinie, zuvor Artikel 10a 
Absatz 1 Richtlinie 90/434/EWG). Allerdings ist die Steuer, die auf die Veräußerungsgewinne der steuerlich transparenten Gesellschaft 
ohne Anwendung der FusionsichtlinieRL erhoben worden wäre, fiktiv auf die auf den Einbringungsgewinn der Gesellschafter entfallende 
Steuer anzurechnen (Artikel 11 Absatz 2 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 -– Fusionsrichtlinie, zuvor 
Artikel 10a Absatz 2 Richtlinie 90/434/EWG). Der Vorgang ist nach deutschem Recht als Sacheinlage i. S. v. § 20 Absatz 1 UmwStG zu 
behandeln. Wird einer Betriebsstätte in einem anderen EU-Mitgliedstaat zuzurechnendes Betriebsvermögen, für die die Bundesrepublik 
Deutschland die Doppelbesteuerung beim Einbringenden durch Anwendung der Anrechnungsmethode vermeidet, in eine in einem ande-
ren EU-Mitgliedstaat ansässige Gesellschaft eingebracht, wird das Besteuerungsrecht der Bundesrepublik Deutschland für im Inland 
ansässige Gesellschafter der transparenten Gesellschaft im Hinblick auf diese Betriebsstätte ausgeschlossen. Das der ausländischen 
Betriebsstätte zuzurechnende Betriebsvermögen ist deshalb zwingend mit dem gemeinen Wert anzusetzen (§ 20 Absatz 2 Satz 2 Num-
mer 3 UmwStG). Es kommt folglich insoweit zu einer Besteuerung des Einbringungsgewinns. Darüber hinaus ist die Steuer, die im Be-
triebsstättenstaat im Veräußerungsfall anfallen würde, beim Einbringenden fiktiv auf die auf den Einbringungsgewinn entfallende Steuer 
anzurechnen (§ 20 Absatz 8 UmwStG). Bei der anzurechnenden Steuer kann es sich sowohl um Einkommensteuer als auch um Körper-
schaftsteuer handeln. 


Beispiel: 


Eine in Deutschland ansässige natürliche Person X ist an einer in Frankreich ansässigen SC mit portugiesischer Betriebsstätte (keine 
aktiven Einkünfte) beteiligt. Die französische SC wird auf eine spanische SA verschmolzen. 


Lösung: 


Die französische SC ist eine von der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (- Fusionsrichtlinie) -RL geschützte 
Gesellschaft (vgl. Anlage zur FusionsrichtlinieRL), die in Frankreich als Kapitalgesellschaft behandelt wird. Nach deutschem Recht ist 
sie jedoch als transparent anzusehen. X gilt deshalb für deutsche Besteuerungszwecke als Mitunternehmer der französischen SC und 
damit auch der portugiesischen Betriebsstätte. Im Hinblick auf die Betriebsstätte kommt deshalb das DBA Portugal zur Anwendung, 
wonach Deutschland ein Besteuerungsrecht mit Anrechnungsverpflichtung (Aktivitätsklausel) zusteht. 


Durch die Verschmelzung der SC auf die spanische SA endet die Mitunternehmerstellung des X im Hinblick auf die Betriebsstätte in 
Portugal. Ihm sind nunmehr stattdessen anteilig die i. R. d. Einbringung gewährten Anteile an der spanischen SA zuzurechnen. Da das 
deutsche Besteuerungsrecht an der Betriebsstätte in Portugal durch die Einbringung ausgeschlossen wird, kommt es insoweit zu einer 
Besteuerung des Einbringungsgewinns (§ 20 Absatz 2 Satz 2 Nummer 3 UmwStG). Dies ist nach Artikel 11a Absatz 1 Richtlinie 
2009/133/EG -der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 25.11.2009 (Fusionsrichtlinie) - (zuvor Artikel 10a Absatz 1 
Richtlinie 90/434/EWG) auch zulässig. Allerdings ist die fiktive Steuer, die im Fall der Veräußerung der Wirtschaftsgüter der portugiesi-
schen Betriebsstätte anfallen würde, auf die deutsche Steuer anzurechnen (§ 20 Absatz 8 UmwStG). 


 


VI. Besonderheiten bei der Einbringung einbringungsgeborener Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 


Nach § 27 Absatz 3 Nummer 3 UmwStG ist § 21 UmwStG 1995 auf einbringungsgeborene Anteile alten Rechts weiterhin anzuwenden. 
Werden i. R. einer Sacheinlage zum gemeinen Wert oder Zwischenwert einbringungsgeborene Anteile alten Rechts miteingebracht, sind 
bei der Ermittlung des Einbringungsgewinns § 8b Absatz 4 KStG a. F. oder § 3 Nummer 40 Satz 3 und 4 EStG a. F. anzuwenden. Darüber 
hinaus sind auch nach Ablauf der Siebenjahresfrist (zeitlich unbegrenzt) die Regelungen des § 21 UmwStG 1995 weiter anzuwenden; 
vgl. RandnrRn. 27.01 ff. 


Werden einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 i. R. einer Sacheinlage miteingebracht, gelten die erhaltenen Anteile 
insoweit ebenfalls als einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 (§ 20 Absatz 3 Satz 4 UmwStG). Dies bedeutet, dass bei 
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einer Veräußerung der (infizierten) Anteile innerhalb der Siebenjahresfrist die Steuerfreistellung nach § 8b Absatz 4 KStG a. F. oder § 3 
Nummer 40 Satz 3 und 4 EStG a. F. insoweit ausgeschlossen ist. Die Weitereinbringung der einbringungsgeborenen Anteile i. S. d. § 21 
UmwStG 1995 im zeitlichen Anwendungsbereich des UmwStG 2006 löst allerdings keine neue Siebenjahresfrist i. S. v. § 8b Absatz 4 
KStG a. F. oder § 3 Nummer 40 Satz 3 und 4 EStG a. F. aus. 


Im Fall der Veräußerung der mit der Einbringungsgeborenheit infizierten erhaltenen Anteile kommt das neue Recht (rückwirkende Ein-
bringungsgewinnbesteuerung) nicht zur Anwendung, soweit die Steuerfreistellung nach § 8b Absatz 4 KStG a. F. oder § 3 Nummer 40 
Satz 3 und 4 EStG a. F. ausgeschlossen ist (§ 27 Absatz 4 UmwStG). Die Anwendung alten Rechts geht somit innerhalb des für den 
ursprünglichen Einbringungsvorgang (nach altem Recht) geltenden Siebenjahreszeitraums vor. Erfolgt die Veräußerung der Anteile hin-
gegen nach Ablauf der Sperrfrist für die einbringungsgeborenen Anteile i. S. d. § 21 UmwStG 1995, aber noch innerhalb des für die 
erhaltenen Anteile geltenden Siebenjahreszeitraums, kommt es in vollem Umfang zur rückwirkenden Einbringungsgewinnbesteuerung. 
Für die Ermittlung des Veräußerungsgewinns aus den erhaltenen Anteilen ist aber insoweit weiterhin § 21 UmwStG 1995 anzuwenden 
mit der Folge, dass der Veräußerungsgewinn teilweise nach § 16 EStG und teilweise nach § 17 EStG zu ermitteln ist. 


Soweit die Vorschriften des Umwandlungssteuergesetzes in der Fassung der Bekanntmachung vom 15.10.2002, BGBl. I S. 2002, zuletzt 
geändert durch Artikel 3 des Gesetzes vom 16.5.2003, BGBl. I S. 660, weiterhin anzuwenden sind (§ 27 Absatz 3 UmwStG), ist auch das 
BMF-Schreiben vom 25.3.1998, BStBl I S. 268, weiterhin anzuwenden (vgl. RandnrRn. 00.01). 


Beispiel: 


A ist Inhaber eines Einzelunternehmens, das aus zwei Teilbetrieben (Teilbetrieb 1 und 2) besteht. In 012 bringt A den Teilbetrieb 1 in 
eine neu gegründete GmbH 1 ein (Buchwert 100.000 €, gemeiner Wert 800.000 €). Die GmbH 1 setzt das übernommene Vermögen mit 
dem Buchwert an. Die neuen Anteile an der GmbH 1 (einbringungsgeborene Anteile i. S. d. § 21 Absatz 1 UmwStG 1995) befinden sich 
im Betriebsvermögen des Einzelunternehmens des A. Im Januar 067 bringt A sein verbliebenes Einzelunternehmen (einschließlich der 
einbringungsgeborenen Anteile an der GmbH 1) in die GmbH 2 gegen Gewährung von neuen Anteilen ein. Die übernehmende GmbH 
2 setzt das übernommene Betriebsvermögen mit den Buchwerten (Buchwert 300.000 €, gemeiner Wert 2.400.000 €; davon GmbH 1 
Buchwert 100.000 €, gemeiner Wert 800.000 €) an. Im Juni 0910 veräußert A die Anteile an der GmbH 2 für 3.000.000 €. 


Lösung: 


Die Anteile an der GmbH 2 gelten insoweit auch als einbringungsgeborene Anteile nach § 20 Absatz 3 Satz 3 UmwStG, als zu dem 
eingebrachten Betriebsvermögen einbringungsgeborene Anteile gehört haben (1/3). Insoweit entsteht zwar grundsätzlich ein Gewinn 
nach § 21 UmwStG 1995 i. V. m. § 16 EStG. Auf diesen ist jedoch das Teileinkünfteverfahren anzuwenden, weil die Veräußerung in 
0910 außerhalb der Sperrfrist des § 3 Nummer 40 Satz 3 ff. EStG a. F. (abgelaufen in 09) erfolgt. Die Veräußerung erfolgt aber innerhalb 
der Sperrfrist des § 22 Absatz 1 UmwStG, so dass insoweit rückwirkend die gemeinen Werte zum Zeitpunkt der Einbringung – gekürzt 
um je 1/7 für die inzwischen verstrichenen Zeitjahre – anzusetzen sind. 


Nach § 22 Absatz 1 Satz 5 UmwStG gilt für i. R. einer Sacheinlage miteingebrachte Anteile an einer Kapitalgesellschaft oder Genos-
senschaft § 22 Absatz 2 UmwStG. Ein Einbringungsgewinn I entsteht insoweit nicht. Auch ein Einbringungsgewinn II entsteht insoweit 
nicht, da nach dem Sachverhalt die übernehmende GmbH 2 die eingebrachten Anteile an der GmbH 1 (noch) nicht veräußert hat. In 
dem dargestellten Beispiel entsteht also nur ein zu versteuernder Einbringungsgewinn I i. H. v. 800.000 €, der wie folgt zu ermitteln ist: 


 


gemeiner Wert im Zeitpunkt der Einbringung 2.400.000 € 


./. gemeiner Wert der Anteile an der GmbH 1 800.000 € 


Zwischensumme 1.600.000 € 


./. Buchwert im Zeitpunkt der Einbringung (bereits gekürzt um 
100.000 € Buchwert Anteile an der GmbH 1) 200.000 € 


Einbringungsgewinn I 1.400.000 € 


./. Minderung um 3/7 wegen Ablaufs von drei Zeitjahren 600.000 € 


zu versteuernder Einbringungsgewinn I 800.000 € 


 


A muss zunächst rückwirkend für 076 einen Einbringungsgewinn I i. H. v. 800.000 € versteuern. Durch die Veräußerung der erhaltenen 
Anteile an der GmbH 2 entsteht in 0910 außerdem ein Veräußerungsgewinn nach §§ 16 und 17 EStG i. H. v. insgesamt 1.900.000 € 
(Verkaufspreis 3.000.000 € ./. 300.000 € Anschaffungskosten aus Einbringung ./. 800.000 € Einbringungsgewinn I), der nach § 3 Num-
mer 40 Satz 1 Buchstabe c EStG zu 40 % steuerfrei ist. 


Die Veräußerung der erhaltenen Anteile an der GmbH 2 löst also nicht nur die rückwirkende Einbringungsgewinnbesteuerung, sondern 
gleichzeitig auch die Besteuerung des Gewinns nach § 17 Absatz 2 EStG (2/3 des Verkaufspreises = 2.000.000 € ./. Anschaffungskosten 
200.000 € ./. Einbringungsgewinn I 800.000 € = 1.000.000 €) und nach § 21 UmwStG 1995 i. V. m. § 16 EStG (1/3 des Verkaufspreises 
= 1.000.000 € ./. Anschaffungskosten 100.000 € = 900.000 €) aus. 


 


C. Bewertung der Anteile beim Anteilstausch (§ 21 UmwStG) 


I. Allgemeines 


§ 21 UmwStG betrifft den Tausch von Anteilen an einer in- oder ausländischen Kapitalgesellschaft oder Genossenschaft (erworbene 
Gesellschaft) gegen Gewährung von neuen Anteilen der erwerbenden in- oder ausländischen Kapitalgesellschaft oder Genossenschaft 
(übernehmende Gesellschaft). Werden Anteile an einer Kapitalgesellschaft oder Genossenschaft, die zum Betriebsvermögen eines Be-
triebs, Teilbetriebs oder Mitunternehmeranteils gehören, mit den Wirtschaftsgütern dieses Unternehmensteils in eine Kapitalgesellschaft 
oder Genossenschaft eingebracht, geht die Regelung des § 20 UmwStG der des § 21 UmwStG vor. Zur Frage der rückwirkenden Ein-
bringungsgewinnbesteuerung bei miteingebrachten Anteilen vgl. RandnrRn. 22.02. 


§ 21 UmwStG ist nur auf Anteile im Betriebsvermögen, Anteile im Privatvermögen i. S. d. § 17 EStG und einbringungsgeborene Anteile 
i. S. d. § 21 Absatz 1 UmwStG 1995 anzuwenden. Für alle übrigen Anteile gilt § 20 Absatz 4a Satz 1 und 2 EStG. 


 


II. Persönlicher Anwendungsbereich 


1. Einbringender 


Hinsichtlich der Person des Einbringenden vgl. Rn. 20.02, insoweit bestehen in Bezug auf die Ansässigkeit keine Beschränkungen (Um-
kehrschluss aus § 1 Absatz 4 Satz 1 Nummer 2 UmwStG). 


 


2. Übernehmende Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) 


Zu den persönlichen Anwendungsvoraussetzungen beim übernehmenden Rechtsträger vgl. RandnrRn. 01.54 ff.20.04 gilt entsprechend. 
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3. Erworbene Gesellschaft (§ 21 Absatz 1 Satz 1 UmwStG) 


Erworbene Gesellschaft ist die Kapitalgesellschaft oder Genossenschaft, deren Anteile i. R. d. Anteilstauschs in die übernehmende Ge-
sellschaft eingebracht werden. Gesellschaft kann eine in § 1 Absatz 1 Nummer 1 und 2 KStG aufgezählte Kapitalgesellschaft oder Ge-
nossenschaft einschließlich der ausländischen Gesellschaften (EU-/ 
EWR- oder Drittstaat) sein, soweit diese nach den Wertungen des deutschen Steuerrechts als Kapitalgesellschaften oder Genossen-
schaften anzusehen sind (vgl. RandnrRn. 01.27). 


Die Anteile müssen dem Einbringenden vor Durchführungzum Zeitpunkt des Anteilstauschs steuerlich zuzurechnen sein.. Maßgebend 
hierfür ist das wirtschaftliches Eigentum an den Anteilen (§ 39 Absatz 2 Nummer 1 AO). 


 


III. Bewertung der eingebrachten Anteile bei der übernehmenden Gesellschaft 


1. Ansatz des gemeinen Werts 


Die eingebrachten Anteile werden durch die übernehmende Gesellschaft i. R. eines Veräußerungs- und Anschaffungsvorgangs erworben. 
Daher hat – soweit kein Fall des sog. qualifizierten Anteilstauschs vorliegt (vgl. hierzu RandnrRn. 21.09) – die übernehmende Gesellschaft 
nach § 21 Absatz 1 Satz 1 UmwStG die eingebrachten Anteile zwingend mit dem gemeinen Wert anzusetzen. Dabei ist der in der Han-
delsbilanz ausgewiesene Wert für die Steuerbilanz unbeachtlich. 


Der gemeine Wert ist auf den Einbringungszeitpunkt zu ermitteln. Für die Ermittlung des gemeinen Werts gilt § 11 BewG. Zur Bewertung 
nach § 11 Absatz 2 BewG gelten die gleich lautenden Erlasse der obersten Finanzbehörden der Länder zur Anwendung der §§ 11, 95 
bis 109 und 199 ff. BewG in der Fassung des ErbStRG vom 17.5.2011, BStBl I S. 606, auch für ertragsteuerliche Zwecke entsprechend 
(vgl. BMF-Schreiben vom 22.9.2011, BStBl I S. 859). 


 


2. Bewertungswahlrecht beim qualifizierten Anteilstausch (§ 21 Absatz 1 Satz 2 UmwStG) 


a) Begriff des qualifizierten Anteilstauschs 


Ein qualifizierter Anteilstausch liegt vor, wenn die übernehmende Gesellschaft nach der Einbringung nachweisbar unmittelbar die Mehrheit 
der Stimmrechte an der erworbenen Gesellschaft hält (mehrheitsvermittelnde Beteiligung). In diesem Fall kann die übernehmende Ge-
sellschaft anstatt des gemeinen Werts auf Antrag die eingebrachten Anteile mit dem Buch- oder Zwischenwert ansetzen. Liegt der ge-
meine Wert unterhalb des Buchwerts der eingebrachten Anteile, ist der gemeine Wert anzusetzen. Gehören die Anteile zum Privatver-
mögen des Einbringenden, treten an die Stelle des Buchwerts die Anschaffungskosten (§ 21 Absatz 2 Satz 5 UmwStG). 


Begünstigt ist sowohl der Fall, dass eine mehrheitsvermittelnde Beteiligung erst durch den Einbringungsvorgang entsteht, als auch der 
Fall, dass eine zum Übertragungsstichtag bereits bestehende mehrheitsvermittelnde Beteiligung weiter aufgestockt wird. Es genügt, wenn 
mehrere Personen Anteile einbringen, die nicht einzeln, sondern nur insgesamt die Voraussetzungen des § 21 Absatz 1 Satz 2 UmwStG 
erfüllen, sofern die Einbringungen auf einem einheitlichen Vorgang beruhen. 


Beispiel: 


a) A bringt in die Y-AGdie Y-AG erwirbt von A 51 % der Anteile an der X-GmbH ein, an der die Y-AG bislang noch nicht beteiligt war; 


b) B bringt in die Y-AG erwirbt von B 10 % der Anteile an der X-GmbH ein, an der die Y-AG bereits 51 % hält; 


c) die Y-AG hält bereits 40 % der Anteile an der X-GmbH. I. R. eines einheitlichen Kapitalerhöhungsvorgangs bringen C und D jeweils 
weitere 6 % der Anteile an der X-GmbH ein. Das Bewertungswahlrecht kann für jede Einbringung gesondert ausgeübt werden. 


 


b) Einschränkungen des Bewertungswahlrechts 


Eine Einschränkung des Bewertungswahlrechtes sieht § 21 Absatz 1 Satz 2 Nummer.  23 UmwStG für den Fall vor, dass soweit die 
neben den neuen Anteilen auch gewährten sonstigen Gegenleistungenandere Wirtschaftsgüter, deren gemeiner Wert den Buchwert der 
eingebrachten Anteile übersteigt, für die eingebrachten Anteile gewährt werden  die gesetzlichen Grenzen überschreiten (vgl. 
Rn.  20.19a). . Insoweit ist bei der übernehmenden Gesellschaft mindestens der gemeine Wert der anderen Wirtschaftsgüter anzuset-
zen.In diesen Fällen kommt es zwingend zum Ansatz eines Zwischenwerts, da insoweit eine Buchwertfortführung ausgeschlossen ist. 


Ergänzend zu § 21 Absatz  1  Satz 2 UmwStG sieht § 21 Absatz 1 Satz 4 UmwStG für Fälle, in denen sonstige Gegenleistungen gewährt 
werden, vor, dass bei der übernehmenden Gesellschaft mindestens der gemeine Wert der sonstigen Gegenleistungen anzusetzen ist, 
wenn dieser den Wert nach Satz 2 übersteigt. 


 


 


c) Verhältnis zum Handelsrecht 


Der Ansatz eines Buch- oder Zwischenwerts in der Steuerbilanz der übernehmenden Gesellschaft ist nicht davon abhängig, dass in der 
Handelsbilanz der übernehmenden Gesellschaft ein übereinstimmender Wertansatz ausgewiesen wird (kein Maßgeblichkeitsgrundsatz; 
RandnrRn. 21.07 und 20.20 gelten entsprechend). 


 


d) Ausübung des Wahlrechts, Bindung der übernehmenden Gesellschaft an ihren Antrag, Bilanzberichtigung 


RandnrRn. 20.21, 20.23 und 20.24 gelten entsprechend. 


 


IV. Ermittlung des Veräußerungspreises der eingebrachten Anteile und des Wertansatzes der erhaltenen Anteile beim 
Einbringenden 


Gem. § 21 Absatz 2 Satz 1 UmwStG gilt der Wert, mit dem die übernehmende Gesellschaft die Anteile ansetzt, beim Einbringenden als 
Veräußerungspreis der eingebrachten Anteile und gleichzeitig als Anschaffungskosten der im Gegenzug erhaltenen Anteile. Rand-
nrRn. 20.23 gilt entsprechend. 


Ist hingegen das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der eingebrachten 
Anteile ausgeschlossen oder beschränkt, erfolgt die Bewertung der eingebrachten Anteile beim Einbringenden nach § 21 Absatz 2 Satz 2 
erster Halbsatz UmwStG mit dem gemeinen Wert. Die gleiche Rechtsfolge tritt im Fall des § 21 Absatz 2 Satz 2 zweiter Halbsatz UmwStG 
ein, wenn das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile 
ausgeschlossen oder beschränkt ist.  


Unter den Voraussetzungen des § 21 Absatz 2 Satz 3 UmwStG ist hingegen eine Rückausnahme von § 21 Absatz 2 Satz 2 UmwStG 
vorgesehen: Dem Einbringenden wird ein Wahlrecht eingeräumt, als Veräußerungspreis für die eingebrachten Anteile und als Anschaf-
fungskosten der erhaltenen Anteile den Buch- oder Zwischenwert anzusetzen. Voraussetzung hierfür ist ein Antrag des Einbringenden 
nach § 21 Absatz 2 Satz 4 UmwStG. Zudem 
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– darf darf das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der erhaltenen 
Anteile nicht ausgeschlossen oder beschränkt sein (vgl. Beispiel 1), 


oder 


– die Besteuerung eines Einbringungsgewinns ist  wird aufgrund von Artikel 8 der Richtlinie 2009/133/EG, ABl. EG Nr. L 310 S. 34 vom 
25.11.2009 (- Fusionsrichtlinie) trotz Ausschlusses oder Beschränkung des Besteuerungsrechts nicht zulässig nicht besteuert (vgl. 
Beispiel  2). 


Auf den Wertansatz bei der übernehmenden Gesellschaft kommt es in diesen Fällen nicht an (keine doppelte Buchwertverknüpfung). 
 
Beispiel 1: 
Kein Ausschluss oder keine Beschränkung des Besteuerungsrechts 


Der in Deutschland unbeschränkt steuerpflichtige und ansässige Gesellschafter A (natürliche Person) ist alleiniger Gesellschafter der 
inländischen A-GmbH (Ort der Geschäftsleitung in Deutschland). Er bringt seine Anteile an der A-GmbH in die in Großbritannien Frank-
reich ansässige X-LtdSARL. ausschließlich gegen Gewährung neuer Gesellschaftsrechte ein. 


Lösung: 


Die Einbringung fällt nach § 1 Absatz 4 Nummer 1 UmwStG in den Anwendungsbereich des UmwStG, weil die aufnehmende überneh-
mende X-SARLLtd. eine Gesellschaft i. S. v.d. Artikels 54 des Vertrags über die Arbeitsweise der Europäischen Unionv. § 1 Absatz 2 
UmwStG ist. Auf die abkommensrechtliche Ansässigkeit des Einbringenden und die Ansässigkeit der Gesellschaft, deren Anteile ein-
gebracht werden, kommt es nicht an. 


Nach § 21 Absatz 1 Satz 1 UmwStG sind die i. R. eines Anteilstauschs eingebrachten Anteile, sofern keine schädliche Gegenleistung 
gewährt wird, bei der übernehmenden Gesellschaft grundsätzlich mit dem gemeinen Wert anzusetzen. Dies gilt nach § 21 Absatz 1 
Satz 2 UmwStG allerdings dann nicht, wenn eine mehrheitsvermittelnde Beteiligung eingebracht wird. In diesem Fall können die einge-
brachten Anteile auch mit dem Buch- oder Zwischenwert angesetzt werden. Nach § 21 Absatz 2 Satz 1 UmwStG gilt grundsätzlich der 
Wert, mit dem die überaufnehmende Gesellschaft die eingebrachten Anteile ansetzt, beim Einbringenden als Veräußerungspreis und 
als Anschaffungskosten der neuen Anteile. 


In Abweichung hiervon sieht § 21 Absatz 2 Satz 2 erster Halbsatz UmwStG zwingend den Ansatz der eingebrachten Anteile mit dem 
gemeinen Wert vor, wenn das deutsche Besteuerungsrecht hinsichtlich des Gewinns aus der Veräußerung der eingebrachten Anteile 
nach der Einbringung ausgeschlossen oder beschränkt ist. ; dies ist hier der Fall.  


In Rückausnahme zu § 21 Absatz 2 Satz 2 UmwStG können allerdings aAllerdings können nach § 21 Absatz 2 Satz 3 Nummer 1 Um-
wStG auf Antrag des Einbringenden die erhaltenen Anteile mit dem Buch- oder Zwischenwert bewertet werden, wenn das Recht 
Deutschlands hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile nicht ausgeschlossen oder beschränkt ist.  


 Im Beispielsfall steht Deutschland nach dem DBA Großbritannien Frankreich das alleinige Besteuerungsrecht für Gewinne aus der 
Veräußerung der erhaltenen (neuen) Anteile an der britischen X-LtdX-SARL. zu, welche auch eine EU-Kapitalgesellschaft ist, zu.. Über-
dies hält die X-Ltd.SARL nach der Einbringung alle Anteile an der inländischen A-GmbH und hat hierfür als Gegenleistung dem A nur 
neue Anteile und keine (schädlichen) sonstigen Gegenleistungen gewährt. Der Einbringende A kann somit nach § 21 Absatz 2 Satz 3 
Nummer 1 UmwStG die Buchwertfortführung oder den Zwischenwertansatz auch dann wählen., wenn bei der überaufnehmenden Ge-
sellschaft (hier: Großbritanniender X-SARL in Frankreich) nicht der Buch- oder Zwischenwert angesetzt wird. . Der Buch- oder Zwi-
schenwert gilt dann als Anschaffungskosten der neuen Anteile. 


 


Beispiel 2: 


Ausschluss oder Beschränkung des Besteuerungsrechts 


Wie Beispiel 1; jedoch wird dFall wie oben, jedoch wird diediedDie Beteiligung an der in Deutschland ansässigen inländischen A-GmbH 
durch die in Deutschland ansässige B-GmbH in die nach diesem DBA Tschechoslowakei in der Ttschechischen Republik ansässige 
tschechische X s.r.o. eingebracht. 


Lösung: 


In diesem Fall wird zwar das Besteuerungsrecht an den eingebrachten Anteilen weder ausgeschlossen noch beschränkt, da nach dem 
DBA Tschechoslowakei Tschechien weiterhin dem Ansässigkeitsstaat Sitzstaat der A-GmbH – das ist  Deutschland – das Besteue-
rungsrecht hinsichtlich des Gewinns aus der Veräußerung der eingebrachten Anteile zusteht. Aber Allerdings eine Beschränkung ergibt 
sich aus dem DBA Tschechoslowakei Tschechien hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile eine Beschrän-
kung, da das Besteuerungsrecht auch dem Sitzstaat der X s.r.o. – das ist Tschechien – zusteht. Der Buchwertansatz ist somit grund-
sätzlich nach § 21 Absatz 2 Satz 2 zweiter Halbsatz UmwStG ausgeschlossen. 


In Rückausnahme zu § 21 Absatz 2 Satz 2 zweiter Halbsatz UmwStG können allerdings aAllerdings können nach § 21 Absatz 2 Satz 3 
Nummer 2 UmwStG auf Antrag des Einbringenden die erhaltenen Anteile mit dem Buch- oder Zwischenwert bewertet werden, wenn 
der Gewinn aufgrund von Artikel 8 der Richtlinie 2009/133/EG (- Fusionsrichtlinie) - nicht besteuert werden darf. Dies ist dann der Fall, 
wenn neben der übernehmenden Gesellschaft auch die eingebrachte Gesellschaft in einem Mitgliedstaat der EU/ / des EWR ansässig 
ist und die Zuzahlung 10 % des Nennwerts der ausgegebenen Anteile nicht überschreitet. Die Einbringung der Anteile an der A-GmbH 
durch die B-GmbH in die tschechische X s.r.o. im Wege des qualifizierten Anteilstauschs fällt in den Anwendungsbereich der Fusions-
richtlinieRL. Die einbringende B-GmbH kann folglich nach § 21 Absatz 2 Satz 3 Nummer 2 UmwStG den Buch- oder Zwischenwertan-
satz wählen. 


 


V. Besteuerung des aus dem Anteilstausch resultierenden Gewinns beim Einbringenden 


Die steuerliche Behandlung des aus dem Anteilstausch resultierenden entstehenden Gewinns beim Einbringenden erfolgt nach den all-
gemeinen Vorschriften über die Veräußerung von Kapitalanteilen (z. B. §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 und §§ 20, 32d 
Absatz 1 EStG, § 8b KStG). 


 


VI. Steuerlicher Übertragungsstichtag (Einbringungszeitpunkt) 


Für die Bestimmung des Zeitpunkts des Anteilstauschs ist auf den Zeitpunkt der Übertragung des wirtschaftlichen Eigentums der einge-
brachten Anteile auf die übernehmende Gesellschaft abzustellen. §§ 2 und 20 Absatz 5 und 6 UmwStG sind nicht anzuwenden. 


 


D. Besteuerung des Anteilseigners (§ 22 UmwStG) 


I. Allgemeines 
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Erfolgt die Sacheinlage oder der Anteilstausch nicht zum gemeinen Wert, ist in den Fällen der Veräußerung der erhaltenen Anteile oder 
der eingebrachten Anteile innerhalb eines Zeitraums von sieben Jahren nach dem Einbringungszeitpunkt § 22 UmwStG anzuwenden. 


Dabei führt in den Fällen der Sacheinlage die Veräußerung der erhaltenen Anteile zur Anwendung von § 22 Absatz 1 UmwStG (Besteu-
erung des Einbringungsgewinns I), soweit diese nicht auf miteingebrachte Anteile an Kapitalgesellschaften oder Genossenschaften ent-
fallen (§ 22 Absatz 1 Satz 5 erster Halbsatz UmwStG). 


Ist Einbringender eine Personengesellschaft (vgl. RandnrRn. 20.03), ist wegen des Transparenzprinzips sowohl eine Veräußerung der 
sperrfristbehafteten Anteile durch die Personengesellschaft selbst als auch die Veräußerung eines Mitunternehmeranteils, zu dessen 
Betriebsvermögen die sperrfristbehafteten Anteile gehören, durch den Mitunternehmer ein Veräußerungsvorgang i. S. v. § 22 Absatz 1 
Satz 1 UmwStG. Dies gilt infolge des Transparenzprinzips auch, wenn bei doppel- oder mehrstöckigen Personengesellschaften eine 
mittelbare Veräußerung eines Mitunternehmeranteils erfolgt. Die Voraussetzungen des § 1 Absatz 4 und des § 22 UmwStG sind gesell-
schafterbezogen zu prüfen. 


In den Fällen des Anteilstauschs sowie in den Fällen der Sacheinlage unter Miteinbringung von Anteilen an Kapitalgesellschaften oder 
Genossenschaften führt die Veräußerung der eingebrachten Anteile durch die übernehmende Gesellschaft zur Anwendung von § 22 
Absatz 2 UmwStG (Besteuerung des Einbringungsgewinns II), soweit die eingebrachten Anteile im Zeitpunkt der Einbringung nicht nach 
§ 8b Absatz 2 KStG hätten steuerfrei veräußert werden können. 


In den Fällen der Sacheinlage gelten die erhaltenen Anteile als Anteile i. S. d. § 22 Absatz 1 UmwStG und in den Fällen des Anteilstauschs 
die eingebrachten Anteile als Anteile i. S. d. § 22 Absatz 2 UmwStG (sog. sperrfristbehaftete Anteile). 


Die Veräußerung der sperrfristbehafteten Anteile sowie die nach § 22 Absatz 1 Satz 6 und Absatz 2 Satz 6 UmwStG der Veräußerung 
gleichgestellten Ersatzrealisationstatbestände lösen die rückwirkende Besteuerung des Einbringungsgewinns I oder II beim Einbringen-
den im Einbringungszeitpunkt aus (siehe RandnrRn. 22.18 ff.). Dies gilt auch in den Fällen der unentgeltlichen Rechtsnachfolge (§ 22 
Absatz 6 UmwStG; vgl. RandnrRn. 22.41 f.) und in den Fällen der Mitverstrickung von Anteilen (§ 22 Absatz 7 UmwStG; vgl. Rand-
nrRn. 22.43 – 22.46). Die Veräußerung der Anteile und die gleichgestellten Tatbestände gelten dabei im Hinblick auf die Steuerbescheide 
des Einbringenden für das Einbringungsjahr als rückwirkendes Ereignis i. S. v. § 175 Absatz 1 Satz 1 Nummer 2 AO. Die Korrektur eines 
bereits bestandskräftig gewordenen Steuerbescheids zur Erfassung eines durch eine Veräußerung ausgelösten Einbringungsgewinns 
gem. § 175 Absatz 1 Satz 1 Nummer 2 AO setzt im Einzelfall des Weiteren voraus, dass das schädliche Ereignis erst nach Erlass des zu 
ändernden Bescheids verwirklicht worden ist. Die Anwendung von § 173 Absatz 1 Nummer 1 AO ist zu prüfen (vgl. BFH vom 18.11.2020, 
I R 25/18, BStBl 2021 II S. 732). 


Wird nur ein Teil der sperrfristbehafteten Anteile veräußert oder ist nur hinsichtlich eines Teils der sperrfristbehafteten Anteile ein der 
Veräußerung der Anteile gleichgestellter Tatbestand i. S. v. § 22 Absatz 1 Satz 6 und Absatz 2 Satz 6 UmwStG erfüllt, erfolgt auch die 
rückwirkende Einbringungsgewinnbesteuerung nur anteilig (§ 22 Absatz 1 Satz 1 und Absatz 2 Satz 1 UmwStG). 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.018 gegen Gewährung von Anteilen zum Buchwert 100.000 € in 
die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.7.029 veräußert X 10 % der Anteile an der A-GmbH für 20.000 €. 


Lösung: 


Die Veräußerung der sperrfristbehafteten Anteile in 029 führt anteilig (10 %) zu einer rückwirkenden Einbringungsgewinnbesteuerung 
zum 1.1.018 (§ 22 Absatz 1 Satz 1 UmwStG): 


 


anteiliges eingebrachtes Betriebsvermögen: 10 % von 170.000 € = 17.000 € 


./. anteiliger Buchwert der Anteile: 10 % von 100.000 € = 10.000 € 


anteiliger Einbringungsgewinn I vor Siebtelregelung 7.000 € 


./. 1/7 (§ 22 Absatz 1 Satz 3 UmwStG) 1.000 € 


zu versteuernder Einbringungsgewinn I 6.000 € 


 


Ermittlung des Veräußerungsgewinns aus den Anteilen an der A-GmbH zum 1.7.029: 


Veräußerungspreis 20.000 € 


./. ursprüngliche Anschaffungskosten 10.000 € 


./. nachträgliche Anschaffungskosten aus Einbringungsgewinn I 6.000 € 


Veräußerungsgewinn nach § 17 EStG 4.000 € 


davon steuerpflichtig (Teileinkünfteverfahren) 60 % 2.400 € 


 


Die steuerliche Behandlung der Veräußerung der sperrfristbehafteten Anteile erfolgt nach den allgemeinen Vorschriften über die Veräu-
ßerung von Kapitalanteilen (z. B. §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 sowie § 20, § 32d Absatz 1 EStG, § 8b KStG).  


Hält der Einbringende oder der unentgeltliche Rechtsnachfolger i. R. einer Sacheinlage oder eines Anteilstauschs unter dem gemeinen 
Wert erhaltene Anteile im Privatvermögen, erzielt er aus der Veräußerung der Anteile auch dann Einkünfte aus Gewerbebetrieb i. S. v. 
§ 17 Absatz 1 EStG, wenn er innerhalb der letzten fünf Jahre am Kapital der Gesellschaft nicht unmittelbar oder mittelbar zu mindestens 
1 % beteiligt war (§ 17 Absatz 6 EStG). In den Fällen des Anteilstauschs gilt dies nur, wenn der Einbringende zum Einbringungszeitpunkt 
innerhalb der letzten fünf Jahre am Kapital der eingebrachten Gesellschaft unmittelbar oder mittelbar zu mindestens 1 % beteiligt war 
(§ 17 Absatz 6 Nummer 2 erste Alternative EStG). § 17 Absatz 6 EStG ist unabhängig vom Ablauf des in § 22 Absatz 1 und 2 UmwStG 
geregelten Siebenjahreszeitraums anzuwenden. 


 


II. Rückwirkende Besteuerung des Einbringungsgewinns (§ 22 Absatz 1 und 2 UmwStG) 


1. Sacheinlage (§ 22 Absatz 1 UmwStG) 


Im Fall der Veräußerung erhaltener Anteile durch den Einbringenden oder der Verwirklichung eines nach § 22 Absatz 1 Satz 6 UmwStG 
der Veräußerung gleichgestellten Ersatzrealisationstatbestands innerhalb des Siebenjahreszeitraums ist rückwirkend auf den Einbrin-
gungszeitpunkt der Einbringungsgewinn I als Gewinn des Einbringenden i. S. v. § 16 EStG zu versteuern. Dabei sind § 16 Absatz 4 und 
§ 34 EStG nicht anzuwenden. Dies gilt auch beim Eintritt eines schädlichen Ereignisses innerhalb des ersten Zeitjahres nach der Einbrin-
gung. Hinsichtlich der Zugehörigkeit des Einbringungsgewinns I zum Gewerbeertrag gelten die allgemeinen Grundsätze (vgl. § 7 Satz 2 
GewStG). Ein Einbringungsgewinn  I unterliegt nicht der Gewerbesteuer, wenn auch die Einbringung zum gemeinen Wert nicht gewerbe-
steuerpflichtig gewesen wäre. Werden Dies gilt auch, wenn nicht sämtliche erhaltenen Anteile in einem Vorgang veräußert,  werden (BFH 
vom 11.7.2019, I R 26/18, BStBl 2022 II S. 93). ist für Zwecke des § 7 Satz 2 GewStG nicht mehr von der Veräußerung eines Betriebs, 
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Teilbetriebs etc. auszugehen. § 6b EStG findet auf den Einbringungsgewinn I keine Anwendung. Die sukzessive Veräußerung der erhal-
tenen Anteile führt deshalb dazu, dass der dadurch jeweils ausgelöste Einbringungsgewinn I zum Gewerbeertrag gehört. 


Veräußerung ist jede Übertragung gegen Entgelt. Hierzu gehören insbesondere auch Umwandlungen und Einbringungen,; z. B. Ver-
schmelzung, Auf- oder Abspaltung, Formwechsel (vgl. RandnrRn. 00.02). 


Für Zwecke der Berechnung des Einbringungsgewinns I ist (ggf. nachträglich) der gemeine Wert des eingebrachten Betriebsvermögens 
(ohne miteingebrachte Anteile an Kapitalgesellschaften und Genossenschaften) auf den Einbringungszeitpunkt zu ermitteln. Der Einbrin-
gungsgewinn I vermindert sich für jedes seit dem Einbringungszeitpunkt abgelaufene Zeitjahr um 1/7. 


Der Einbringungsgewinn I berechnet sich demnach wie folgt (§ 22 Absatz 1 Satz 3 UmwStG): 


 


Gemeiner Wert des eingebrachten Betriebsvermögens 


(ohne miteingebrachte Anteile an Kapitalgesellschaften und Genossenschaften) 


./. Kosten des für den Vermögensübergangs (vgl. RandnrRn. 22.09) 


./. Wertansatz bei der übernehmenden Gesellschaft 


= Einbringungsgewinn I vor Siebtelregelung 


./. Verringerung um je 1/7 pro abgelaufenes Zeitjahr seit Einbringung 


= zu versteuernder Einbringungsgewinn I 


 


Im Jahr der Einbringung ist der laufende Gewinn um die bei der Ermittlung des rückwirkend zu versteuernden Einbringungsgewinns 
abgezogenen Kosten des für den Vermögensübergangs zu erhöhen, soweit diese (zutreffend) den laufenden Gewinn oder den Einbrin-
gungsgewinn (wenn die Einbringung z. B. zu Zwischenwerten erfolgte) gemindert haben. 


Der Einbringungsgewinn I gilt nach § 22 Absatz 1 Satz 4 UmwStG als nachträgliche Anschaffungskosten der erhaltenen Anteile im Ein-
bringungszeitpunkt. Wurden die erhaltenen Anteile durch einen Vorgang i. S. v. § 22 Absatz 1 Satz 6 UmwStG zum Buchwert weiterein-
gebracht, erhöhen sich auch die Anschaffungskosten der auf den erhaltenen Anteilen beruhenden Anteile entsprechend (§ 22 Absatz 1 
Satz 7 UmwStG). Damit vermindert sich der Gewinn aus der Veräußerung der erhaltenen Anteile ebenso wie der Gewinn aus der Veräu-
ßerung der auf den erhaltenen Anteilen beruhenden Anteile nach z. B. §§ 13, 15, 16, 17 und 18 EStG entsprechend. 


Ist das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung der erhaltenen Anteile aus-
geschlossen oder beschränkt, umfasst der Einbringungsgewinn I auch die stillen Reserven der i. R. d. Sacheinlage miteingebrachten 
Anteile (§ 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG). 


Beispiel: 


Der in Frankreich ansässige X bringt seine inländische Betriebsstätte, zu der Anteile an der inländischen Y-GmbH gehören, in 01 in die 
Z-GmbH ein. In 02 veräußert er die im Privatvermögen gehaltenen Anteile an der Z-GmbH. 


Lösung: 


Durch die Anteilsveräußerung in 02 entsteht gem. § 22 Absatz 1 Satz 3 UmwStG ein Einbringungsgewinn I i. H. d. stillen Reserven des 
Betriebsvermögens der inländischen Betriebsstätte. Dabei ist gem. § 22 Absatz 1 erster Halbsatz UmwStG die Beteiligung an der Y-
GmbH grundsätzlich auszunehmen. Da durch das DBA Frankreich jedoch das deutsche Besteuerungsrecht hinsichtlich des Gewinns 
aus der Veräußerung der erhaltenen Anteile ausgeschlossen ist, sind nach § 22 Absatz 1 Satz 5 zweiter Halbsatz UmwStG auch die 
auf die Anteile an der Y-GmbH entfallenden stillen Reserven in die Besteuerung des Einbringungsgewinns I einzubeziehen; insoweit ist 
§ 3 Nummer 40 EStG anzuwenden. 


 


2. Anteilstausch und Miteinbringung von Anteilen an Kapitalgesellschaften oder Genossenschaften bei Sacheinlage (§ 22 
Absatz 2 UmwStG) 


Im Fall der Veräußerung eingebrachter Anteile durch die übernehmende Gesellschaft oder der Verwirklichung eines nach § 22 Absatz 2 
Satz 6 i. V. m. Absatz 1 Satz 6 UmwStG der Veräußerung gleichgestellten Ersatzrealisationstatbestands innerhalb des Siebenjahreszeit-
raums ist beim Einbringenden rückwirkend auf den Einbringungszeitpunkt der Einbringungsgewinn II als Gewinn des Einbringenden aus 
der Veräußerung von Anteilen (z. B. nach §§ 13, 15, 16, 17 und 18 i. V. m. § 3 Nummer 40 sowie §§ 20, 32d Absatz 1 EStG, § 8b KStG) 
zu versteuern. Dies gilt nur insoweit, als beim Einbringenden der Gewinn aus der Veräußerung dieser Anteile im Einbringungszeitpunkt 
nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre. Dies ist insbesondere dann der Fall, wenn der Einbringende eine natürliche 
Person oder ein Kreditinstitut oder ein Lebens- oder Krankenversicherungsunternehmen in der Rechtsform einer Körperschaft ist, bei der 
die Steuerbefreiung hinsichtlich der eingebrachten Anteile nach § 8b Absatz 7 oder 8 KStG ausgeschlossen ist, sowie bei Anteilen i. S. v. 
§ 8b Absatz 4 KStG a. F. (§ 22 Absatz 2 Satz 1 UmwStG, vgl. RandnrRn. 27.02). 


Bei der rückwirkenden Einbringungsgewinnbesteuerung kommt der Freibetrag nach § 16 Absatz 4 EStG nicht zur Anwendung. Dies gilt 
auch beim Eintritt eines schädlichen Ereignisses innerhalb des ersten Zeitjahres nach der Einbringung. Der Einbringungsgewinn II gehört 
bei Anteilen im Betriebsvermögen zum Gewerbeertrag. Ein Einbringungsgewinn II unterliegt jedoch nicht der Gewerbesteuer, wenn auch 
die Einbringung zum gemeinen Wert nach § 7 Satz 2 GewStG nicht gewerbesteuerpflichtig gewesen wäre (BFH vom 11.7.2019, I R 13/18, 
BStBl 2022 II S. 91). § 6b EStG findet auf den Einbringungsgewinn II keine Anwendung. 


Für Zwecke der Berechnung des Einbringungsgewinns II ist (ggf. nachträglich) der gemeine Wert der eingebrachten Anteile auf den 
Einbringungszeitpunkt zu ermitteln. Der Einbringungsgewinn II vermindert sich für jedes seit dem Einbringungszeitpunkt abgelaufene 
Zeitjahr um 1/7. 


Der Einbringungsgewinn II berechnet sich demnach wie folgt (§ 22 Absatz 2 Satz 3 UmwStG): 


Gemeiner Wert der eingebrachten Anteile 


./. Kosten des für den Vermögensübergangs (vgl. RandnrRn. 22.09) 


./. Wertansatz der erhaltenen Anteile beim Einbringenden 


= Einbringungsgewinn II vor Siebtelregelung 


./. Verringerung um je 1/7 pro abgelaufenes Zeitjahr seit Einbringung 


= zu versteuernder Einbringungsgewinn II 


 


Bei der Berechnung des Einbringungsgewinns II ist der Wertansatz der erhaltenen Anteile um den gemeinen Wert der sonstigen Gegen-
leistung (§ 20 Absatz 3 Satz 3 i. V. m. § 21 Absatz 2 Satz 6 UmwStG) zu erhöhen. 


Der Einbringungsgewinn II gilt nach § 22 Absatz 2 Satz 4 UmwStG als nachträgliche Anschaffungskosten der erhaltenen Anteile im Ein-
bringungszeitpunkt. Wurden die erhaltenen Anteile durch einen Vorgang i. S. v. § 22 Absatz 1 Satz 6 Nummer 2 UmwStG zum Buchwert 
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weitereingebracht, erhöhen sich auch die Anschaffungskosten der auf den erhaltenen Anteilen beruhenden Anteile beim Einbringenden 
und der übernehmenden Gesellschaft entsprechend (§ 22 Absatz 2 Satz 7 i. V. m. Absatz 1 Satz 7 UmwStG). Damit vermindert sich der 
Gewinn aus einer nachfolgenden Veräußerung der erhaltenen Anteile und der auf diesen Anteilen beruhenden Anteile entsprechend. 


Hat der Einbringende die erhaltenen Anteile bereits ganz oder teilweise veräußert, kommt es insoweit nicht zur rückwirkenden Einbrin-
gungsgewinnbesteuerung (§ 22 Absatz 2 Satz 5 UmwStG). Hierzu kommt es nach dem Sinn und Zweck der Vorschrift aber nur, wenn 
die vorangehende Veräußerung der erhaltenen Anteile durch den Einbringenden die vollständige Aufdeckung der stillen Reserven zur 
Folge hatte. Dies gilt rückwirkende Besteuerung des Einbringungsgewinns II unterbleibt auch, soweit aufgrund eines Vorgangs i. S. v. § 6 
AStG die erhaltenen Anteile der Wegzugsbesteuerung zu unterwerfen sind, wenn und soweit die Steuer nicht gestundet wird (§ 22 Ab-
satz 2 Satz 5 zweiter Halbsatz UmwStG). 


 


III. Die die rückwirkende Einbringungsgewinnbesteuerung auslösenden Ereignisse i. S. d. § 22 Absatz 1 Satz 6 i. V. m. 
Absatz 2 Satz 6 UmwStG) 


1. Allgemeines 


Zu einer rückwirkenden Besteuerung des Einbringungsgewinns I kommt es auch, wenn durch den Einbringenden oder dessen Rechts-
nachfolger innerhalb des Siebenjahreszeitraums ein Vorgang i. S. v. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG verwirklicht wird. 
Dies gilt auch, wenn beim Einbringenden, bei der übernehmenden Gesellschaft oder bei deren unentgeltlichen Rechtsnachfolgern die 
Voraussetzungen des § 1 Absatz 4 UmwStG nicht mehr erfüllt sind (§ 22 Absatz 1 Satz 6 Nummer 6 UmwStG). Allein der Austritt des 
Vereinigten Königreichs Großbritannien und Nordirland aus der EU (Brexit) löst die rückwirkende Einbringungsgewinnbesteuerung nicht 
aus, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss vor dem 1.1.2021 erfolgt ist oder in anderen Fällen der 
Einbringungsvertrag vor dem 1.1.2021 geschlossen wurde (§ 22 Absatz 8 UmwStG). 


In den Fällen des Anteilstauschs löst die Verwirklichung eines Vorgangs i. S. v. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG innerhalb 
des Siebenjahreszeitraums durch die übernehmende Gesellschaft oder deren unentgeltlichen Rechtsnachfolger die rückwirkende Be-
steuerung des Einbringungsgewinns II aus (§ 22 Absatz 2 Satz 6 UmwStG). Dies gilt auch, wenn bei der übernehmenden Gesellschaft 
oder bei deren unentgeltlichem Rechtsnachfolger die Voraussetzungen des § 1 Absatz 4 UmwStG nicht mehr erfüllt sind (§ 22 Absatz 2 
Satz 6 zweiter Halbsatz UmwStG); zum Brexit vgl. Rn. 22.18. 


 


2. Unentgeltliche Übertragungen 


Die unmittelbare oder mittelbare unentgeltliche Übertragung der sperrfristbehafteten Anteile (z. B. im Wege der verdeckten Einlage, der 
verdeckten Gewinnausschüttung, der Realteilung oder die unentgeltliche Übertragung nach § 6 Absatz 3 und 5 EStG) auf eine Kapital-
gesellschaft oder Genossenschaft stellt ein die rückwirkende Einbringungsgewinnbesteuerung auslösendes Ereignis dar (§ 22 Absatz 1 
Satz 6 Nummer 1 UmwStG). 


 


3. Entgeltliche Übertragungen 


Die entgeltliche Übertragung der sperrfristbehafteten Anteile führt grundsätzlich zur rückwirkenden Einbringungsgewinnbesteuerung nach 
§ 22 Absatz 1 Satz 1 oder Absatz 2 Satz 1 UmwStG beim Einbringenden. 


Umwandlungen und Einbringungen stellen grundsätzlich Veräußerungen i. S. v. § 22 Absatz 1 Satz 1 UmwStG dar (vgl. RandnrRn. 22.07 
und RandnrRn. 00.02), die die rückwirkende Einbringungsgewinnbesteuerung auslösen. Dies gilt jedoch dann nicht, wenn der Einbrin-
gende oder dessen unentgeltlicher Rechtsnachfolger nachweist, dass die sperrfristbehafteten Anteile im Wege der Sacheinlage (§ 20 
Absatz 1 UmwStG) oder des Anteilstauschs (§ 21 Absatz 1 UmwStG) bzw. aufgrund mit diesen Vorgängen vergleichbaren ausländischen 
Vorgängen zum Buchwert übertragen wurden und keine die Grenzen des § 20 Absatz 2 Satz 2 Nummer 4 UmwStG übersteigende sons-
tige Gegenleistung gewährt wurde (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG). Eine Übertragung zum Buchwert liegt vor, wenn beim 
Einbringenden stille Reserven nicht aufzudecken sind. 


Beispiel: 


Der in Deutschland ansässige X bringt sein inländisches Einzelunternehmen in 01 zum Buchwert in die österreichische A-GmbH gegen 
Gewährung von Anteilen ein. In 03 bringt er die sperrfristbehafteten Anteile an der A-GmbH im Wege des Anteilstauschs gegen Gewäh-
rung von Anteilen auf Antrag zum Buchwert in die französische F-SA ein. 


Lösung: 


Die Einbringung des Einzelunternehmens zum Buchwert in die österreichische A-GmbH ist nach § 20 Absatz 2 Satz 2 UmwStG möglich, 
wenn das Besteuerungsrecht der Bundesrepublik Deutschland hinsichtlich des Gewinns aus der Veräußerung des eingebrachten Be-
triebsvermögens nicht ausgeschlossen oder beschränkt wird. Die Weitereinbringung der sperrfristbehafteten Anteile an der A-GmbH in 
03 im Wege des Anteilstauschs (§ 21 Absatz 1 UmwStG) in die F-SA stellt grundsätzlich einen die rückwirkende Einbringungsgewinn-
besteuerung auslösenden Veräußerungsvorgang dar (§ 22 Absatz 1 Satz 1 UmwStG). Da die Weitereinbringung auf Antrag nach § 21 
Absatz 2 Satz 3 Nummer 1 UmwStG zum Buchwert erfolgt, ist diese jedoch nach § 22 Absatz 1 Satz 6 Nummer 2 unschädlich. Eine 
rückwirkende Einbringungsgewinnbesteuerung der Sacheinlage 01 wird somit durch die grenzüberschreitende Weitereinbringung der 
sperrfristbehafteten Anteile nicht ausgelöst. 


Grundsätzlich führt jede der Einbringung in eine Kapitalgesellschaft nachfolgende Umwandlung oder Einbringung sowohl des Einbringen-
den als auch der übernehmenden Kapitalgesellschaft sowie die umwandlungsbedingte Übertragung der sperrfristbehafteten Anteile zu 
einer Veräußerung i. S. d. § 22 Absatz 1 Satz 1 oder Absatz 2 Satz 1 UmwStG (vgl. RandnrRn. 22.07 und RandnrRn. 00.02), die die 
Einbringungsgewinnbesteuerung nach § 22 Absatz 1 bzw. Absatz 2 UmwStG auslöst (zum Formwechsel der übernehmenden Kapitalge-
sellschaft als Veräußerung vgl. BFH vom 18.11.2020, I R 25/18, BStBl 2021 II S. 732). Nach § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 
jeweils zweiter Halbsatz UmwStG kann jedoch eine Ausnahme von diesem allgemeinen ertragsteuerlichen Grundsatz nur erfolgen, wenn 
eine nachfolgende Einbringung der sperrfristbehafteten Anteile nach § 20 Absatz 1, § 21 Absatz 1 UmwStG bzw. aufgrund eines mit 
diesen Vorgängen vergleichbaren ausländischen Vorgangs zum Buchwert erfolgt. 


Aus BilligkeitsgründenIm kann im Einzelfall ist es auch nicht zu beanstanden, wenn bei Umwandlungen zu Buchwerten auf übereinstim-
menden Antrag aller Personen, bei denen ansonsten infolge des Umwandlungsvorgangs ein Einbringungsgewinn rückwirkend zu ver-
steuern wäre, von einer rückwirkenden Einbringungsgewinnbesteuerung abgesehen werdenwird. Dies   setzt zumindest voraus, dass 


– keine steuerliche Statusverbesserung eintritt (d. h. die Besteuerung eines Einbringungsgewinns I bzw. II nicht verhindert wird), 


– sich keine stillen Reserven von den sperrfristbehafteten Anteilen auf Anteile eines Dritten verlagern, 


– deutsche Besteuerungsrechte nicht ausgeschlossen oder eingeschränkt werden und 


– die Antragsteller sich damit einverstanden erklären, dass auf alle unmittelbaren oder mittelbaren Anteile an einer an der Umwandlung 
beteiligten Gesellschaft § 22 Absatz 1 und 2 UmwStG entsprechend anzuwenden ist, wobei Anteile am Einbringenden regelmäßig 
nicht einzubeziehen sind (vgl. zu einer vergleichbaren Problematik die RandnrRn. 22 des BMF-Schreibens vom 16.12.2003, BStBl I 
S. 786). 


22.17 


22.18 


22.19 


22.20 


22.21 


22.22 


22.23 
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Bei der Prüfung eines solchen Antrags ist die gesetzgeberische Grundentscheidung zu berücksichtigen, dass § 22 UmwStG keine Gene-
ralklausel enthält, wonach unter bestimmten allgemeinen Voraussetzungen bei nachfolgenden Umwandlungen von der Einbringungsge-
winnbesteuerung abgesehen werden kann. § 22 Absatz 1 und 2 UmwStG lassen lediglich punktuelle Ausnahmen zu (vgl. § 22 Absatz 1 
Satz 6 Nummer 2, 4 und 5 UmwStG). Von der Einbringungsgewinnbesteuerung kann deswegen nur dann aus Billigkeitsgründen abge-
sehen werden, wenn der konkrete Einzelfall in jeder Hinsicht mit den in § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG enthaltenen 
Ausnahmetatbeständen vergleichbar ist. Dabei ist auch die gesetzgeberische Grundentscheidung zu berücksichtigen, dass § 22 UmwStG 
anders als für Einbringungen i. S. d. §§ 20, 21 UmwStG keine Rückausnahme für Einbringungen i. S. d. § 24 UmwStG vorgesehen hat. 
Nicht vergleichbar sind Umwandlungen z. B. dann, wenn sie ohne Gewährung von Anteilen oder Mitgliedschaften an Kapitalgesellschaf-
ten oder Genossenschaften erfolgen (z. B. in den Fällen des § 54 Absatz 1 Satz 3 UmwG). 


Die Billigkeitsregelung kann nicht in Anspruch genommen werdenVon der Einbringungsgewinnbesteuerung kann nicht abgesehen wer-
den, wenn in einer Gesamtschau die Umwandlung der Veräußerung des eingebrachten Vermögens dient. Hiervon ist auszugehen, wenn 
der Einbringende nach der Umwandlung an dem ursprünglich eingebrachten Betriebsvermögen nicht mehr unmittelbar oder mittelbar 
beteiligt ist (z. B. bei der Trennung von Gesellschafterstämmen, auch wenn diese nach § 15 UmwStG steuerneutral erfolgen kann). 


Beispiel 1 (Seitwärtsverschmelzung des Einbringenden): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 1 auf die GmbH 3 innerhalb der 
Siebenjahresfrist zu Buchwerten verschmolzen. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Übertragung der Anteile an der GmbH 2 i. R. d. Verschmelzung der GmbH 1 stellt 
einen Veräußerungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar. 


Werden i. R. d. Verschmelzung nach § 11 Absatz 2 UmwStG die Buchwerte angesetzt, kann i. R. d. Billigkeitsregelung je nach Lage 
des Einzelfalls und bei Vorliegen der obigen Voraussetzungen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG bei der GmbH 1 
abgesehen werden. Ein zusätzlicher Buchwertantrag nach § 13 Absatz 2 UmwStG ist hierfür nicht erforderlich. 


 


Abwandlunglternative: 


Sachverhalt wie Beispiel 1. Es erfolgt jedoch eine Verschmelzung der GmbH 1 auf eine Personengesellschaft. 


Lösung Abwandlunglternative: 


Bei einer Seitwärtsverschmelzung der GmbH 1 nach §§ 3 ff. UmwStG ist die gesetzgeberische Grundentscheidung zu berücksichtigen, 
dass eine Weitereinbringung sperrfristbehafteter Anteile nach § 24 UmwStG nicht von den Ausnahmetatbeständen des § 22 Absatz 1 
Satz 6 Nummer 2, 4 und 5 UmwStG erfasst wird. Für die Umwandlung des Einbringenden nach §§ 3 ff. UmwStG kommt ein Absehen 
von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG i. R. d. Billigkeitsregelung deshalb nicht in Betracht. 


 


Beispiel 2 (Seitwärtsverschmelzung der übernehmenden Gesellschaft): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 2 zu Buchwerten auf die GmbH 3 
innerhalb der Siebenjahresfrist gegen Gewährung von Gesellschaftsrechten verschmolzen. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Verschmelzung der GmbH 2 stellt einen Veräußerungsvorgang i. S. d. § 22 
Absatz 1 Satz 1 UmwStG dar. Wenn die aufgrund der Verschmelzung erhaltenen Anteile an der übernehmenden GmbH 3 nach § 13 
Absatz 2 Satz 2 UmwStG mit dem Buchwert angesetzt werden, kann i. R. d. Billigkeitsregelung je nach Lage des Einzelfalls und bei 
Vorliegen der obigen Voraussetzungen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG bei der GmbH 1 abgesehen werden. 
Ein zusätzlicher Buchwertantrag nach § 11 Absatz 2 UmwStG auf Ebene der übertragenden Gesellschaft ist hierfür nicht erforderlich. 


Werden von der übernehmenden Gesellschaft im zeitlichen Zusammenhang mit der Umwandlung Gewinnausschüttungen getätigt, kann 
es jedoch z. B. zu einer Statusverbesserung kommen, wenn infolge der Umwandlung (z. B. aufgrund einer unterjährigen Zuführung 
eines Bestands des steuerlichen Einlagekontos beim übernehmenden Rechtsträger) das Auslösen eines Ersatzrealisationstatbestands 
nach § 22 Absatz 1 Satz 6 Nummer 3 UmwStG verhindert werden soll. 


 


Abwandlunglternative: 


Sachverhalt wie Beispiel 2. Es erfolgt jedoch eine Verschmelzung der GmbH 2 auf eine Personengesellschaft. 


Lösung Abwandlunglternative: 


Bei einer Seitwärtsverschmelzung der GmbH 2 nach §§ 3 ff. UmwStG liegt infolge des Untergangs der sperrfristbehafteten Anteile in-
soweit bereits kein mit einer Weitereinbringung i. S. d. § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG vergleichbarer Vorgang vor. 
Ein Absehen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG ki. R. d. Billigkeitsregelung kommt deshalb nicht in Betracht. 


Beispiel 3 („Rückumwandlung“): 


Die GmbH 1 bringt ihren Betrieb zu Buchwerten in die GmbH 2 ein. Anschließend wird die GmbH 2 auf die GmbH 1 innerhalb der 
Siebenjahresfrist zu Buchwerten verschmolzen, wodurch die sperrfristbehafteten Anteile untergehen. 


Lösung: 


Die Aufwärtsverschmelzung stellt einen Veräußerungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar (BFH vom 24.1.2018, I R 
48/15, BStBl 2019 II S. 45) und löst damit die rückwirkende Einbringungsgewinnbesteuerung i. S. d. § 22 Absatz 1 Satz 1 UmwStG aus. 


Aufgrund des Untergangs der sperrfristbehafteten Anteile liegt kein mit einer Weitereinbringung vergleichbarer Vorgang vor. Im Übrigen 
widerspricht dies der Wertungsentscheidung des Gesetzgebers in § 22 Absatz 1 Satz 6 Nummer 3 UmwStG betreffend die Auflösung 
und Abwicklung der übernehmenden Gesellschaft. Ein Absehen von der Anwendung des § 22 Absatz 1 Satz 1 UmwStG i. R. d. Billig-
keitsregelung kommt deshalb nicht in Betracht. 


Beispiel 4 (Abspaltung der erhaltenen Anteile): 


Die GmbH 1 bringt einenTeilbetrieb zu Buchwerten in die GmbH 2 ein. Anschließend spaltet die GmbH 1 die 100 %-Beteiligung an der 
GmbH 2 zu Buchwerten auf die Schwestergesellschaft GmbH 3, an der die GmbH 1 selbst nicht beteiligt ist, innerhalb der Siebenjah-
resfrist ab. 


Lösung: 


Die Anteile an der GmbH 2 sind sperrfristbehaftet. Die Übertragung der Anteile an der GmbH 2 i. R. d. Abspaltung stellt einen Veräuße-
rungsvorgang i. S. d. § 22 Absatz 1 Satz 1 UmwStG dar. Da der Einbringende nach der Spaltung nicht mehr unmittelbar oder mittelbar 
am ursprünglich eingebrachten Betriebsvermögen beteiligt ist (vgl. Rn. 01.15), liegt insoweit bereits kein mit einer Weitereinbringung 
i. S. d. § 22 Absatz 1 Satz 6 Nummer 2, 4 und 5 UmwStG vergleichbarer Vorgang vor. Ein Absehen von der Anwendung des § 22 Ab-
satz 1 Satz 1 UmwStG kommt deshalb nicht in Betracht, wenn der ursprünglich Einbringende auch der übertragende Rechtsträger der 
Abspaltung ist und die Einbringung der Abspaltung vorausgegangen ist.  
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Die Auflösung und Abwicklung einer Kapitalgesellschaft, an der die sperrfristbehafteten Anteile bestehen, löst in vollem Umfang die rück-
wirkende Einbringungsbesteuerung (§ 22 Absatz 1 Satz 6 Nummer 3 und Absatz 2 Satz 6 UmwStG) auf den Zeitpunkt der Schlussver-
teilung des Vermögens aus. Dies gilt unabhängig davon, wer in diesem Zeitpunkt Gesellschafter der Kapitalgesellschaft ist. Das Insol-
venzverfahren löst mangels Abwicklung (§ 11 Absatz 7 KStG) den Ersatztatbestand nicht aus. 


In den Fällen der Kapitalherabsetzung und der Einlagenrückgewähr (§ 27 KStG), kommt es nur insoweit zu einer rückwirkenden Einbrin-
gungsgewinnbesteuerung, als der tatsächlich aus dem steuerlichen Einlagekonto i. S. v. § 27 KStG ausgekehrte Betrag den Buchwert 
bzw. die Anschaffungskosten der sperrfristbehafteten Anteile im Zeitpunkt der Einlagenrückgewähr übersteigt (schädliche Einlagenrück-
gewähr). Der übersteigende Betrag gilt dabei unter Anwendung der Siebtelregelung als Einbringungsgewinn, wenn soweit dieser den 
tatsächlichen Einbringungsgewinn (§ 22 Absatz 1 Satz 3 und Absatz 2 Satz 3 UmwStG) nicht übersteigt. Dies gilt auch in den Fällen von 
Mehrabführungen i. S. d. § 14 Absatz 3 oder 4 KStG, soweit dafür das steuerliche Einlagekonto i. S. v. § 27 KStG als verwendet gilt. In 
den Fällen organschaftlicher Mehrabführungen, die vor dem 1.1.2022 erfolgt sind, ist dabei der Buchwert der sperrfristbehafteten Anteile 
im Zeitpunkt der Mehrabführung um aktive und passive Ausgleichsposten i. S. v. § 14 Absatz 4 KStG zu korrigieren.  


Beim Übergang zur Einlagelösung erhöhen nach §  34 Absatz.  6e KStG i. d. F. des KöMoG vorhandene aktive Ausgleichsposten bzw. 
mindern vorhandene passive Ausgleichsposten den Buchwert der Beteiligung des Organträgers an der Organgesellschaft in der Steuer-
bilanz des Wirtschaftsjahres, das nach dem 31.12.2021 endet. Organschaftliche Minder- und Mehrabführungen, die nach dem 31.12.2021 
erfolgt sind, erhöhen bzw. mindern nach § 14 Absatz 4 KStG i. d. F. des KöMoG unmittelbar den Beteiligungsbuchwert und werden wegen 
§ 27 Absatz 6 KStG auch bei der Ermittlung einer schädlichen Einlagenrückgewähr berücksichtigt. Im Einzelnen wird zu Fragen in Bezug 
auf den Übergang zur Einlagelösung nach § 14 Absatz 4 KStG i. d. F. des KöMoG auf das BMF-Schreiben vom 29.9.2022, BStBl I S. 
1412, verwiesen. 


Die vorstehenden Grundsätze gelten auch in den Fällen der Ketteneinbringung. 


Beispiel: 


A ist seit der Gründung zu 100 % an der A-GmbH beteiligt (Nennkapital 50.000 €, Anschaffungskosten inkl. nachträglicher Anschaf-
fungskosten 500.000 €, gemeiner Wert des Betriebsvermögens 240.000 €). Zum 31.12.017 bringt er sein Einzelunternehmen (Buchwert 
100.000 €, gemeiner Wert 240.000 €) gegen Gewährung von Gesellschaftsrechten zum Nennwert von 50.000 € in die A-GmbH ein; der 
übersteigende Betrag wurde der Kapitalrücklage zugeführt. Die A-GmbH führt die Buchwerte fort. Im Juni 039 erhält A eine Ausschüttung 
der A-GmbH i. H. v. 700.000 €, für die i. H. v. 550.000 € das steuerliche Einlagekonto als verwendet gilt. 


Lösung: 


Nach § 22 Absatz 1 Satz 6 Nummer 3 UmwStG kommt es im Fall der Einlagenrückgewähr grundsätzlich zu einer rückwirkenden Be-
steuerung des Einbringungsgewinns I. Dabei entfällt die Ausschüttung aus dem steuerlichen Einlagekonto anteilig (zu 50 %) auf die 
sperrfristbehafteten Anteile. Zunächst mindern sich aufgrund der (anteiligen) Verwendung des steuerlichen Einlagekontos für die Aus-
schüttung an A (steuerneutral) die Anschaffungskosten der sperrfristbehafteten Anteile des A i. H. v. 100.000 € bis auf 0 €. Soweit die 
Hälfte der aus dem steuerlichen Einlagekonto an A ausgekehrten Beträge die Anschaffungskosten des A für die sperrfristbehafteten 
Anteile übersteigt, entsteht ein Einbringungsgewinn I, der rückwirkend in 017 als Gewinn nach § 16 EStG zu versteuern ist: 


 


Auf die sperrfristbehafteten Anteile entfallende Auskehrung aus dem 
steuerlichen Einlagekonto (50 % von 550.000 €) 275.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


=  Einbringungsgewinn I vor Siebtelung 175.000 € 


davon 6/7 150.000 € 


 


Der zu versteuernde Betrag darf aber den Einbringungsgewinn I i. S. v. § 22 Absatz 1 Satz 3 UmwStG nicht übersteigen (Deckelung): 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (31.12.07) 240.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


=  Einbringungsgewinn I vor Siebtelung 140.000 € 


davon 6/7 = höchstens zu versteuernder Einbringungsgewinn I 120.000 € 


 


Somit kommt es in 017 zu einer rückwirkenden Einbringungsgewinnbesteuerung i. H. v. 120.000 €. In derselben Höhe (120.000 €) ent-
stehen nachträgliche Anschaffungskosten auf die sperrfristbehafteten Anteile des A. Damit ergibt sich in 039 im Hinblick auf die sperr-
fristbehafteten Anteile i. H. v. 55.000 € (Ausschüttung aus dem steuerlichen Einlagekonto 275.000 € ./. ursprüngliche Anschaffungskos-
ten 100.000 € ./. nachträgliche Anschaffungskosten 120.000 €) ein Gewinn nach § 17 Absatz 4 EStG, auf den § 3 Nummer 40 EStG 
Anwendung findet. 


 


Werden die sperrfristbehafteten Anteile mittels Sacheinlage oder Anteilstausch zum Buchwert nach § 22 Absatz 1 Satz 6 Nummer 2 Um-
wStG steuerunschädlich weiterübertragen (Ketteneinbringung), löst auch die unmittelbare oder mittelbare Veräußerung der sperrfristbe-
hafteten Anteile durch die übernehmende Gesellschaft die rückwirkende Einbringungsgewinnbesteuerung beim Einbringenden aus (§ 22 
Absatz 1 Satz 6 Nummer 4 und Absatz 2 Satz 6 und § 23 Absatz 1 UmwStG). Dies gilt nicht, wenn der Einbringende oder dessen unent-
geltlicher Rechtsnachfolger nachweist, dass die sperrfristbehafteten Anteile im Wege der Sacheinlage (§ 20 Absatz 1 UmwStG) oder des 
Anteilstauschs (§ 21 Absatz 1 UmwStG) zum Buchwert oder durch einen vergleichbaren ausländischen Vorgang zum Buchwert übertra-
gen wurden (§ 22 Absatz 1 Satz 6 Nummer 4 UmwStG). RandnrRn. 22.22 Satz 3 gilt entsprechend. 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.018 gegen Gewährung von Anteilen zum Buchwert 100.000 € in 
die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.3.029 überträgt er die sperrfristbehafteten Anteile an der A-GmbH 
(gemeiner Wert 220.000 €) i. R. eines qualifizierten Anteilstauschs (§ 21 Absatz 1 UmwStG) gegen Gewährung neuer Anteile zum Buch-
wert und damit steuerunschädlich (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG) auf die B-GmbH. Die B-GmbH überträgt ihrerseits zum 
1.10.029 die sperrfristbehafteten Anteile an der A-GmbH (gemeiner Wert 275.000 €) i. R. eines qualifizierten Anteilstauschs (§ 21 Ab-
satz 1 UmwStG) gegen Gewährung neuer Anteile zum Buchwert und damit steuerunschädlich (§ 22 Absatz 1 Satz 6 Nummer 4 Um-
wStG) auf die C-GmbH. Die C-GmbH veräußert die sperrfristbehafteten Anteile an der A-GmbH am 1.7.0310 zum Preis von 300.000 €. 


Lösung: 


Die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH durch die übernehmende C-GmbH am 1.7.0310 löst nach § 22 Ab-
satz 1 Satz 1 i. V. m. Satz 6 Nummer 4 UmwStG zum einen die rückwirkende Besteuerung des Einbringungsgewinns I bei X zum 


22.24 


22.25 
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1.1.018 aus. Dabei wird der Einbringungsgewinn I i. H. v. 5/7 versteuert. Dieser gilt sowohl als nachträgliche Anschaffungskosten des X 
für die Anteile an der A-GmbH (§ 22 Absatz 1 Satz 4 UmwStG) als auch für die Anteile an der B-GmbH (§ 22 Absatz 1 Satz 7 i. V. m. 
Satz 4 UmwStG). Bei der B-GmbH und der C-GmbH liegen insoweit ebenfalls nachträgliche Anschaffungskosten auf die Anteile an der 
A-GmbH sowie bei der B-GmbH auf die Anteile an der C-GmbH vor. Die A-GmbH kann darüber hinaus nach § 23 Absatz 2 Satz 1 
UmwStG auf Antrag beim übernommenen Betriebsvermögen einen Erhöhungsbetrag i. H. des versteuerten Einbringungsgewinns I an-
setzen. 


 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (1.1.018) 170.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


= Einbringungsgewinn I vor Siebtelung 70.000 € 


davon 5/7 = von X zu versteuernder Einbringungsgewinn I 50.000 € 


Zum anderen löst die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH durch die C-GmbH im Hinblick auf den Anteilstausch 
des X i. H. v. 6/7 auch die Besteuerung des Einbringungsgewinns II (§ 22 Absatz 2 Satz 1 UmwStG) zum 1.3.029 aus. Die nachträglichen 
Anschaffungskosten aus der Besteuerung des Einbringungsgewinns I vermindern dabei den Einbringungsgewinn II. Dieser gilt sowohl 
als nachträgliche Anschaffungskosten des X für die Anteile an der B-GmbH (§ 22 Absatz 2 Satz 4 UmwStG) als auch als nachträgliche 
Anschaffungskosten der B-GmbH und der C-GmbH für die Anteile an der A-GmbH (§ 23 Absatz 2 Satz 3 UmwStG) sowie der Anschaf-
fungskosten der B-GmbH für die Anteile an der C-GmbH (§ 23 Absatz 2 Satz 3 i. V. m. § 22 Absatz 1 Satz 7 UmwStG). 
 
gemeiner Wert der eingebrachten Anteile an der A-GmbH im Zeit-
punkt des Anteilstauschs (1.3.029) 220.000 € 


./. ursprünglicher Buchwert der sperrfristbehafteten Anteile 100.000 € 


./. nachträgliche Anschaffungskosten aus versteuertem Einbringungs-
gewinn I 50.000 € 


= Einbringungsgewinn II vor Siebtelung 70.000 € 


davon 6/7 = von X zu versteuernder Einbringungsgewinn II 60.000 € 


 


Die rückwirkende Einbringungsbesteuerung bei X löst auf der Ebene der B-GmbH im Hinblick auf die steuerliche Behandlung der Ein-
bringung der Anteile an der A-GmbH in die C-GmbH zum Buchwert keine Änderung aus, da sich sowohl die Anschaffungskosten der 
Anteile an der A-GmbH als auch der Veräußerungspreis der Anteile (§ 21 Absatz 2 Satz 1 UmwStG) um den von X zu versteuernden 
Einbringungsgewinn I und II erhöhen. 


Auf der Ebene der C-GmbH verringern die nachträglichen Anschaffungskosten den zu versteuernden Veräußerungsgewinn aus den 
Anteilen an der A-GmbH: 


 


Veräußerungspreis Anteile A-GmbH (1.7.0310) 300.000 € 


./. ursprünglicher Buchwert der sperrfristbehafteten Anteile 100.000 € 


./. nachträgliche Anschaffungskosten aus versteuertem Einbringungs-
gewinn I und II 110.000 € 


= Veräußerungsgewinn aus Beteiligung A-GmbH 90.000 € 


steuerfrei gem. § 8b Absatz 2 KStG 90.000 € 


nichtabziehbare Betriebsausgaben (§ 8b Absatz 3 Satz 31 KStG) 4.500 € 


 


Werden die sperrfristbehafteten Anteile mittels Sacheinlage oder Anteilstausch zum Buchwert nach § 22 Absatz 1 Satz 6 Nummer 2 Um-
wStG steuerneutral weiter übertragen, löst auch die unmittelbare oder mittelbare Veräußerung der auf der Einbringung der sperrfristbe-
hafteten Anteile beruhenden Anteile die rückwirkende Einbringungsgewinnbesteuerung beim Einbringenden aus (§ 22 Absatz 1 Satz 6 
Nummer 5 und Absatz 2 Satz 6 UmwStG). Dies gilt bei einem Ereignis i. S. d. § 22 Absatz 1 Satz 6 Nummer 3 UmwStG entsprechend. 


Beispiel: 


X bringt sein Einzelunternehmen (gemeiner Wert 170.000 €) am 1.1.018 gegen Gewährung von Anteilen zum Buchwert 100.000 € in 
die neu gegründete A-GmbH (Stammkapital 50.000 €) ein. Am 1.3.029 überträgt er die sperrfristbehafteten Anteile an der A-GmbH i. R. 
eines qualifizierten Anteilstauschs gegen Gewährung neuer Anteile zum Buchwert auf die B-GmbH. X veräußert die sperrfristbehafteten 
Anteile an der B-GmbH am 1. 7.0310. 


 


Lösung: 


Die Einbringung der sperrfristbehafteten Anteile an der A-GmbH in die B-GmbH zum Buchwert nach § 21 Absatz 1 Satz 2 UmwStG löst 
nicht die rückwirkende Besteuerung des Einbringungsgewinns I aus (§ 22 Absatz 1 Satz 6 Nummer 2 UmwStG). Damit gelten auch die 
Anteile an der B-GmbH als sperrfristbehaftet. und unterliegen der Nachweispflicht (§  22 Absatz  3 Satz  1 Nummer.  1 UmwStG). 


Die Veräußerung der sperrfristbehafteten Anteile an der B-GmbH durch X am 1.7.0310 löst nach § 22 Absatz 1 Satz 6 Nummer 5 Um-
wStG die rückwirkende Einbringungsgewinnbesteuerung bei X zum 1.1.018 aus. Dabei wird der Einbringungsgewinn I i. H. v. 5/7 ver-
steuert. 


Der zu versteuernde Einbringungsgewinn I gilt sowohl als nachträgliche Anschaffungskosten der B-GmbH für die Anteile an der A-GmbH 
(§ 22 Absatz 1 Satz 4 UmwStG) als auch als nachträgliche Anschaffungskosten des X für die Anteile an der B-GmbH (§ 22 Absatz 1 
Satz 7 i. V. m. Satz 4 UmwStG). Die nachträglichen Anschaffungskosten aus der Besteuerung des Einbringungsgewinns I vermindern 
somit den Gewinn aus der Veräußerung der Anteile an der B-GmbH i. S. v. § 17 EStG zum 1.7.0310 entsprechend. Die A-GmbH kann 
darüber hinaus nach § 23 Absatz 2 Satz 1 UmwStG auf Antrag beim übernommenen Betriebsvermögen einen Erhöhungsbetrag i. H. 
des versteuerten Einbringungsgewinns I ansetzen. 


 


4. Wegfall der Voraussetzungen i. S. v. § 1 Absatz 4 UmwStG  


Erfüllt der Einbringende oder in den Fällen der Ketteneinbringung auch die übernehmende Gesellschaft oder der jeweilige unentgeltliche 
Rechtsnachfolger in den Fällen der Sacheinlage aufgrund Wegzugs, Sitzverlegung oder Änderung eines DBA die Voraussetzungen von 


22.26 


22.27 
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§ 1 Absatz 4 UmwStG innerhalb des Siebenjahreszeitraums nicht mehr, führt dies zur rückwirkenden Besteuerung des Einbringungsge-
winns I (§ 22 Absatz 1 Satz 6 Nummer 6 UmwStG). Satz 1 gilt in den Fällen des Anteilstauschs im Hinblick auf die übernehmende Ge-
sellschaft entsprechend (§ 22 Absatz 2 Satz 6 zweiter Halbsatz UmwStG). Allein der Austritt des Vereinigten Königreichs Großbritannien 
und Nordirland aus der EU (Brexit) löst jedoch die rückwirkende Einbrirngungsgewinnbesteuerung nicht aus, wenn in den Fällen der 
Gesamtrechtsnachfolge der Umwandlungsbeschluss vor dem 1.1.2021 erfolgt ist oder in anderen Fällen der Einbringungsvertrag vor dem 
1.1.2021 geschlossen wurde (§ 22 Absatz 8 UmwStG). 


 


IV. Nachweispflichten (§ 22 Absatz 3 UmwStG) 


Um die Besteuerung des Einbringungsgewinns in den Fällen eines schädlichen Ereignisses sicherzustellen, ist der Einbringende (vgl. 
RandnrRn. 20.02 f. und 22.02) nach § 22 Absatz 3 Satz 1 UmwStG verpflichtet, jährlich bis zum 31.5. nachzuweisen, wem die sperrfrist-
behafteten Anteile und im Fall der Einbringung durch eine Personengesellschaft als Einbringende auch ihre Mitunternehmeranteile (vgl. 
RandnrRn. 22.02) an dem Tag, der dem maßgebenden Einbringungszeitpunkt entspricht, zuzurechnen sind. Dies gilt auch für die auf 
einer Weitereinbringung der erhaltenen oder eingebrachten Anteile beruhenden Anteile. Im Fall der unentgeltlichen Rechtsnachfolge (§ 22 
Absatz 6 UmwStG) ist der Nachweis vom Rechtsnachfolger und im Fall der Mitverstrickung von Anteilen (§ 22 Absatz 7 UmwStG) neben 
dem Einbringenden auch vom Anteilseigner der mitverstrickten Anteile zu erbringen. Wird der Nachweis nicht erbracht, gelten die Anteile 
als zu Beginn des jeweiligen jährlichen Überwachungszeitraums innerhalb der siebenjährigen Sperrfrist veräußert. 


Beispiel: 


A hat seinen Betrieb zum 1.3.071 (Einbringungszeitpunkt) zu Buchwerten gegen Gewährung von Anteilen in die X-GmbH eingebracht 
(§ 20 Absatz 2 UmwStG). Den Nachweis, wem die Anteile an der X-GmbH zum 1.3.028 zuzurechnen sind, hat er zum 31.5.028 erbracht. 
Ein Nachweis, wem die Anteile an der X-GmbH zum 1.3.039 zuzurechnen sind, wurde bis zum 31.5.039 nicht vorgelegt. 
 
Lösung: 
Nach § 22 Absatz 3 Satz 1 UmwStG hat A erstmals bis zum 31.5.028 nachzuweisen, wem die Anteile an der X-GmbH zum 1.3.028 
zuzurechnen sind. Dieser Nachweis wurde erbracht (Überwachungszeitraum vom 2.3.017 bis zum 1.3.028). Da A jedoch den bis zum 
31.5.039 vorzulegenden Nachweis, wem die Anteile an der X-GmbH zum 1.3.039 zuzurechnen sind (Überwachungszeitraum vom 
2.3.028 bis 1.3.039), nicht erbracht hat, gelten die Anteile nach § 22 Absatz 3 Satz 2 UmwStG als am 2.3.028 veräußert. Als Folge 
hiervon ist zum einen eine rückwirkende Besteuerung des Einbringungsgewinns zum 1.3.017 (Einbringungszeitpunkt) und zum anderen 
eine Besteuerung des Gewinns aus der – fiktiven – Veräußerung der Anteile zum 2.3.028 durchzuführen (vgl. Rn. 22.32). 


Im Fall eines schädlichen Ereignisses treten die Besteuerungsfolgen (rückwirkende Einbringungsgewinnbesteuerung nach § 22 Absatz 1 
oder 2 UmwStG) sowohl in den Fällen der Sacheinlage als auch in den Fällen des Anteilstauschs beim Einbringenden ein. Der Einbrin-
gende hat deshalb in beiden Fällen den Nachweis (§ 22 Absatz 3 Satz 1 UmwStG) bei dem für ihn zuständigen Finanzamt zu erbringen. 
Scheidet der Einbringende nach der Einbringung aus der unbeschränkten Steuerpflicht aus, ist der Nachweis bei dem Finanzamt i. S. v. 
§ 6 Absatz 57 Satz 1 AStG zu erbringen. War der Einbringende vor der Einbringung im Inland beschränkt steuerpflichtig, hat er den 
Nachweis bei dem für den Veranlagungszeitraum der Einbringung zuständigen Finanzamt zu erbringen. 


In den Fällen der Sacheinlage hat der Einbringende eine schriftliche Erklärung darüber abzugeben, wem seit der Einbringung die erhal-
tenen Anteile als wirtschaftlichem Eigentümer zuzurechnen sind. Sind die Anteile zum maßgebenden Zeitpunkt dem Einbringenden zu-
zurechnen, hat er darüber hinaus eine Bestätigung der übernehmenden Gesellschaft über seine Gesellschafterstellung vorzulegen. In 
allen anderen Fällen hat er nachzuweisen, an wen und auf welche Weise die Anteile übertragen worden sind. 


In den Fällen des Anteilstauschs ist eine entsprechende Bestätigung der übernehmenden Gesellschaft über das wirtschaftliche Eigentum 
an den eingebrachten Anteilen und zur Gesellschafterstellung ausreichend; die Gesellschafterstellung kann auch durch Vorlage der Steu-
erbilanz der übernehmenden Gesellschaft nachgewiesen werden. 


Der Nachweis der Gesellschafterstellung kann auch anderweitig, z. B. durch Vorlage eines Auszugs aus dem Aktienregister (§ 67 AktG), 
einer Gesellschafterliste (§ 40 GmbHG) oder einer Mitgliederliste (§ 30 GenG), zum jeweiligen Stichtag erbracht werden. 


Der Nachweis ist jährlich bis zum 31.5. zu erbringen. Er ist erstmals zu erbringen, wenn das erste auf den Einbringungszeitpunkt folgende 
Zeitjahr bereits vor dem 31.5. abgelaufen ist. 


Erbringt der Einbringende den Nachweis nicht, gelten die sperrfristbehafteten Anteile als veräußert mit der Folge, dass beim Einbringen-
den auf den Einbringungszeitpunkt eine rückwirkende Einbringungsgewinnbesteuerung durchzuführen ist. Darüber hinaus ist auf den 
Zeitpunkt i. S. v. § 22 Absatz 3 Satz 2 UmwStG eine Besteuerung des Veräußerungsgewinns für die Anteile durchzuführen. Im Fall der 
Fristversäumnis ist deshalb der Einbringende aufzufordern, Angaben zum gemeinen Wert des eingebrachten Betriebsvermögens oder 
der eingebrachten Anteile zum Einbringungszeitpunkt und den Einbringungskosten zu machen. Dasselbe gilt für die als veräußert gelten-
den Anteile zum Zeitpunkt der Veräußerungsfiktion und die entsprechenden Veräußerungskosten. Macht er keine verwertbaren Angaben, 
sind der gemeine Wert des eingebrachten Betriebsvermögens oder der eingebrachten Anteile und der als veräußert geltenden Anteile 
sowie die jeweiligen Kosten zu schätzen (§ 162 AO). 


Die Nachweisfrist kann nicht verlängert werden. Erbringt der Einbringende den Nachweis erst nach Ablauf der Frist, können allerdings 
die Angaben noch berücksichtigt werden, wenn eine Änderung der betroffenen Bescheide verfahrensrechtlich möglich ist. Dies bedeutet, 
dass im Fall eines Rechtsbehelfsverfahrens der Nachweis längstens noch bis zum Abschluss des Klageverfahrens erbracht werden kann. 


 


V. Juristische Personen des öffentlichen Rechts und von der Körperschaftsteuer befreite Körperschaften als Einbringende 
(§ 22 Absatz 4 UmwStG) 


Ist der Einbringende eine juristische Person des öffentlichen Rechts, lösen die Veräußerung der erhaltenen Anteile oder die nach § 22 
Absatz 1 Satz 6 UmwStG gleichgestellten Tatbestände die rückwirkende Besteuerung des Einbringungsgewinns I nach § 22 Absatz 1 
UmwStG aus. Der Einbringungsgewinn I ist als Gewinn i. S. v. § 16 EStG beim einbringenden Betrieb gewerblicher Art nach den Grunds-
ätzen des § 22 Absatz 1 UmwStG zu versteuern. 


Daneben gilt nach § 22 Absatz 4 Nummer 1 UmwStG innerhalb des Siebenjahreszeitraums auch der Gewinn aus der Veräußerung der 
erhaltenen Anteile als in einem Betrieb gewerblicher Art der juristischen Person des öffentlichen Rechts entstanden. Dieser ist nach § 8b 
Absatz 2 und 3 KStG von der Körperschaftsteuer freigestellt, unterliegt jedoch unter den Voraussetzungen des § 20 Absatz 1 Nummer 10 
Buchstabe b EStG dem Kapitalertragsteuerabzug. 


Ist der Einbringende eine von der Körperschaftsteuer befreite Körperschaft, ist RandnrRn. 22.34 hinsichtlich des wirtschaftlichen Ge-
schäftsbetriebs entsprechend anzuwenden. 


Daneben gilt nach § 22 Absatz 4 Nummer 2 UmwStG auch der Gewinn aus der Veräußerung der erhaltenen Anteile innerhalb des Sie-
benjahreszeitraums als in einem wirtschaftlichen Geschäftsbetrieb entstanden. Dieser ist nach § 8b Absatz 2 und 3 KStG von der Kör-
perschaftsteuer freigestellt, unterliegt jedoch unter den Voraussetzungen des § 20 Absatz 1 Nummer 10 Buchstabe b EStG dem Kapital-
ertragsteuerabzug (§ 20 Absatz 1 Nummer 10 Buchstabe b Satz 4 EStG). 
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VI. Bescheinigung des Einbringungsgewinns und der darauf entfallenden Steuer (§ 22 Absatz 5 UmwStG) 


Die übernehmende Gesellschaft kann in den Fällen der Sacheinlage nach § 23 Absatz 2 Satz 1 UmwStG auf Antrag den auf das einge-
brachte Betriebsvermögen (ohne Anteile an Kapitalgesellschaften und Genossenschaften) entfallenden Einbringungsgewinn I als Erhö-
hungsbetrag ansetzen, wenn durch Vorlage einer Bescheinigung des für den Einbringenden zuständigen Finanzamts nachgewiesen ist, 
dass der Einbringende die auf den Einbringungsgewinn I entfallende Einkommen- oder Körperschaftsteuer auch entrichtet hat (vgl. Rand-
nrRn. 23.08 – 23.10).  In den Fällen der Einbringung von Anteilen erhöhen sich nach § 23 Absatz 2 Satz 3 UmwStG bei der übernehmen-
den Gesellschaft auf Antrag die Anschaffungskosten der eingebrachten Anteile, wenn eine entsprechende Bescheinigung hinsichtlich der 
Versteuerung des Einbringungsgewinns II vorliegt (vgl. RandnrRn. 23.11). 


Das für den Einbringenden zuständige Finanzamt hat nach § 22 Absatz 5 erster Halbsatz UmwStG auf Antrag der übernehmenden Ge-
sellschaft den zu versteuernden Einbringungsgewinn, die darauf entfallende festgesetzte Steuer und den darauf entrichteten Steuerbetrag 
zu bescheinigen. Zur Entrichtung der Steuer vgl. RandnrRn. 23.12 f. 


Die Antragstellung kann aus Vereinfachungsgründen auch durch den Einbringenden erfolgen. 


Mindern sich die bescheinigten Beträge – beispielsweise aufgrund eines Rechtsbehelfsverfahrens – nachträglich, hat das die Bescheini-
gung ausstellende Finanzamt dem für die übernehmende Gesellschaft zuständigen Finanzamt von Amts wegen die Minderungsbeträge 
mitzuteilen (§ 22 Absatz 5 zweiter Halbsatz UmwStG). 


 


VII. Unentgeltliche Rechtsnachfolge (§ 22 Absatz 6 UmwStG) 


Werden sperrfristbehaftete Anteile beispielsweise durch Schenkung, Erbfall, unentgeltliche vorweggenommene Erbfolge, verdeckte Ge-
winnausschüttung, unentgeltliche Übertragung oder Überführung nach § 6 Absatz 3 oder § 6 Absatz 5 EStG oder Realteilung unmittelbar 
oder mittelbar unentgeltlich übertragen, gilt der Erwerber insoweit als unentgeltlicher Rechtsnachfolger i. S. v. § 22 Absatz 6 UmwStG. 
Dies gilt nicht in den Fällen der unentgeltlichen Übertragung auf eine Kapitalgesellschaft oder Genossenschaft nach § 22 Absatz 1 Satz 6 
Nummer 1 UmwStG (vgl. auch RandnrRn. 22.20). 


Beispiel: 


A ist zu 100 % an der M-GmbH beteiligt. Die M-GmbH bringt am 1.1.017 einen Teilbetrieb nach § 20 Absatz 2 Satz 2 UmwStG zu 
Buchwerten (Buchwert 100.000 €, gemeiner Wert 450.000 €) in die T-GmbH ein. In 028 überträgt die M-GmbH die Anteile an der T-
GmbH (gemeiner Wert 520.000 €) unentgeltlich auf den Alleingesellschafter A. Dieser veräußert am 1.7.039 die sperrfristbehafteten 
Anteile an der T-GmbH für 550.000 €. 


Lösung: 


Die unentgeltliche Übertragung der sperrfristbehafteten Anteile an der T-GmbH auf den Alleingesellschafter A stellt eine verdeckte 
Gewinnausschüttung i. S. v. § 8 Absatz 3 Satz 2 KStG dar. Die Einkommenshinzurechnung aus der verdeckten Gewinnausschüttung 
(gemeiner Wert 520.000 € ./. Buchwert 100.000 € = 420.000 €) ist nach § 8b Absatz 2 KStG steuerfrei. Gleichzeitig sind nach § 8b 
Absatz 3 Satz 1 KStG 5 % des Veräußerungsgewinns als nichtabziehbare Betriebsausgabe außerhalb der Bilanz hinzuzurechnen. Die 
rückwirkende Besteuerung des Einbringungsgewinns I bei der M-GmbH wird durch die unentgeltliche Übertragung der Anteile auf die 
natürliche Person A nicht ausgelöst (§ 22 Absatz 1 Satz 6 Nummer 1 UmwStG). A gilt jedoch im Hinblick auf die sperrfristbehafteten 
Anteile an der T-GmbH als unentgeltlicher Rechtsnachfolger i. S. v. § 22 Absatz 6 UmwStG. 


Die Veräußerung der sperrfristbehafteten Anteile an der T-GmbH durch A in 039 löst die rückwirkende Besteuerung des Einbringungs-
gewinns I bei der M-GmbH in 017 aus (§ 22 Absatz 1 i. V. m. Absatz 6 UmwStG): 


 


gemeiner Wert des eingebrachten Betriebsvermögens im Zeitpunkt 
der Einbringung (1.1.017) 450.000 € 


./. Buchwert der sperrfristbehafteten Anteile 100.000 € 


= Einbringungsgewinn I vor Siebtelung 350.000 € 


davon 5/7 = von der M-GmbH zu versteuernder Einbringungsgewinn I 250.000 € 


 


Der Einbringungsgewinn I gilt als nachträgliche Anschaffungskosten der sperrfristbehafteten Anteile an der T-GmbH (§ 22 Absatz 1 
Satz 4 UmwStG). Die in 028 durch die unentgeltliche Übertragung der sperrfristbehafteten Anteile auf A bei der M-GmbH entstandene 
(steuerfreie) Einkommenszurechnung vermindert sich entsprechend von 420.000 € auf 170.000 €. Die nichtabziehbaren Betriebsaus-
gaben nach § 8b Absatz 3 Satz 1 KStG vermindern sich auf 5 % von 170.000 €. Die Höhe der Bezüge i. S. v. § 20 Absatz 1 Nummer 1 
Satz 2 EStG aus der verdeckten Gewinnausschüttung bei A ändert sich hierdurch nicht. 


Der Einbringungsgewinn I gilt grundsätzlich auch beim unentgeltlichen Rechtsnachfolger A als nachträgliche Anschaffungskosten der 
sperrfristbehafteten Anteile (§ 22 Absatz 6 i. V. m. Absatz 1 Satz 4 UmwStG). Diese wirken sich jedoch bei A nicht mehr aus, da wegen 
der Besteuerung der verdeckten Gewinnausschüttung als Beteiligungsertrag bei A die Anteile an der T-GmbH mit dem gemeinen Wert 
im Zeitpunkt der verdeckten Gewinnausschüttung (520.000 €) zum Ansatz kommen. Der Veräußerungsgewinn aus den Anteilen an der 
T-GmbH in 039 ermittelt sich bei A demnach wie folgt: 
 
Veräußerungspreis der sperrfristbehafteten Anteile am 1.7.039 550.000 € 


./. Anschaffungskosten der sperrfristbehafteten Anteile 520.000 € 


= Veräußerungsgewinn nach § 17 Absatz 2 EStG 30.000 € 


Der Veräußerungsgewinn ist anteilig steuerfrei (§ 3 Nummer 40 
Satz 1 Buchstabe c i. V. m. § 3c Absatz 2 EStG). 


 


 


Sind beim unentgeltlichen Rechtsnachfolger die Voraussetzungen des § 1 Absatz 4 UmwStG nicht erfüllt, löst die unentgeltliche Übertra-
gung die Besteuerung des Einbringungsgewinns nach § 22 Absatz 1 Satz 6 Nummer 6 UmwStG aus (vgl. RandnrRn. 22.27). 


 


VIII. Verlagerung stiller Reserven auf andere Gesellschaftsanteile (§ 22 Absatz 7 UmwStG, Mitverstrickung von Anteilen) 


Gehen i. R. d. Gesellschaftsgründung oder einer Kapitalerhöhung aus Gesellschaftermitteln stille Reserven aus einer Sacheinlage (§ 20 
Absatz 1 UmwStG) oder einem Anteilstausch auf andere Anteile desselben Gesellschafters oder unentgeltlich auf Anteile Dritter über, tritt 
insoweit zwar weder eine Einbringungsgewinnbesteuerung noch eine Gewinnverwirklichung ein; diese Anteile werden aber nach § 22 
Absatz 7 UmwStG ebenfalls von der Steuerverstrickung nach § 22 Absatz 1 und 2 UmwStG erfasst. Erfolgt die Verlagerung stiller Reser-
ven aufgrund der im Zuge der Einbringung durchgeführten Gesellschaftsgründung oder Kapitalerhöhung von den sperrfristbehafteten 
Anteilen auf andere Anteile i. S. d. § 22 Absatz 7 UmwStG aufgrund der im Zuge der Einbringung durchgeführten Gesellschaftsgründung 
oder Kapitalerhöhung, gilt § 20 Absatz 5 Satz 1 UmwStG auch für die anderen Anteile. 
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Beispiel: 


Das Stammkapital der X-GmbH soll in 092 von 50.000 € auf 100.000 € erhöht werden. Der gemeine Wert der GmbH vor Kapitalerhöhung 
beläuft sich auf 400.000 €. Den neu gebildeten Geschäftsanteil von nominell 50.000 € übernimmt S gegen Bareinlage von 100.000 €. 
Die Altanteile von ebenfalls nominell 50.000 € werden von V, dem Vater des S, gehalten, der sie in 018 gegen Sacheinlage seines 
Einzelunternehmens (gemeiner Wert 400.000 €) zum Buchwert erworben hatte. Die Anschaffungskosten des V nach § 20 Absatz 3 
UmwStG betragen 40.000 €. 


Lösung: 


Durch die Einlage steigt der gemeine Wert der GmbH auf 500.000 €. Davon entfallen 50 % = 250.000 € auf den jungen Geschäftsanteil 
des S, der jedoch nur 100.000 € für seinen Anteil aufgewendet hat. Die Wertverschiebung ist darauf zurückzuführen, dass von den 
Anteilen des V 150.000 € stille Reserven unentgeltlich auf den Geschäftsanteil des S übergegangen sind. Dementsprechend ist der 
Anteil des S zu 60 % (150.000 €/250.000 €) gem. § 22 Absatz 1 UmwStG steuerverstrickt. Da ein (teilweise) unentgeltlicher Vorgang 
vorliegt, sind S anteilig die Anschaffungskosten seines Rechtsvorgängers V zuzurechnen i. H. v. 15.000 € (40.000 € x 
150.000 €/400.000 €), so dass sich die bei V zu berücksichtigenden Anschaffungskosten entsprechend auf 25.000 € mindern. 


Veräußern V und S ihre Anteile für jeweils 250.000 €, löst dies bei V in 018 eine rückwirkende Einbringungsgewinnbesteuerung nach 
§ 22 Absatz 1 UmwStG i. H. v. 400.000 € ./. 40.000 € = 360.000 € aus. I. H. des versteuerten Einbringungsgewinns erhöhen sich nach-
träglich die Anschaffungskosten der Anteile von S und V: 


Bei V erhöhen sich die Anschaffungskosten von 25.000 € um 360.000 € x 250.000 €/ 
400.000 € = 225.000 € auf 250.000 € und bei S von 115.000 € um 360.000 € x 150.000 €/400.000 € = 135.000 € auf 250.000 €. Damit 
ergibt sich bei S und V in 029 ein Veräußerungsgewinn aus den Anteilen nach § 17 EStG von jeweils 0 €. 


RandnrRn. 22.42 gilt entsprechend. 


Die entgeltliche Veräußerung von Bezugsrechten führt zu einer Anwendung von § 22 Absatz 1 Satz 1 und Absatz 2 Satz 1 UmwStG (BFH 
vom 8.4.1992, I R 128/88, BStBl II S. 761, und BFH vom 13.10.1992, VIII R 3/89, BStBl 1993 II S. 477). 


Wird eine Kapitalerhöhung aus Gesellschaftsmitteln vorgenommen, gelten die jungen Anteile als sperrfristbehaftete Anteile, soweit sie 
ihrerseits auf sperrfristbehaftete Altanteile entfallen. 


 


E. Auswirkungen bei der übernehmenden Gesellschaft (§ 23 UmwStG) 


I. Allgemeines 


Objektbezogene Kosten – hierzu gehört grundsätzlich auch eine bei der Einbringung anfallende Grunderwerbsteuer – können auch nicht 
aus Vereinfachungsgründen sofort als Betriebsausgaben abgezogen werden, sondern sind als zusätzliche Anschaffungskosten der Wirt-
schaftsgüter zu aktivieren, bei deren Erwerb (Einbringung) sie angefallen sind. Zur Behandlung von Grunderwerbsteuer bei Anteilsverei-
nigung (§ 1 Absatz 3 GrEStG) beachte aber auch BFH vom 20.4.2011, I R 2/10, BStBl II S. 761. 


Bei Einbringungsvorgängen geht ein verbleibender Verlustabzug i. S. d. § 10d Absatz 4 Satz 2 EStG nicht auf die übernehmende Gesell-
schaft über, sondern verbleibt beim Einbringenden. Denn derderdDer Verlustabzug bezieht sich auf den Einbringenden persönlich und 
kann deshalb nicht Bestandteil des Einbringungsgegenstands sein. 


Gem. § 23 Absatz 5 UmwStG geht ein vortragsfähiger Gewerbeverlust (Fehlbetrag nach § 10a GewStG) nicht auf die übernehmende 
Gesellschaft über. Dies gilt entsprechend für den Zinsvortrag und einen EBITDA-Vortrag des eingebrachten Betriebs (§ 20 Absatz 9 
UmwStG). 


Wegen der Anwendung von § 8c KStG auf nicht genutzte Verluste und den Zinsvortrag der übernehmenden Gesellschaft vgl. BMF-
Schreiben vom 28.11.2017, BStBl I S. 1645, und vom 4.7.2008, BStBl I S. 718., und vom 4.7.2008, BStBl I S. 736. Zur Anwendung von 
§ 8d EStG vgl. Rn. 43 des BMF-Schreibens vom 18.3.2021, BStBl I S. 363. 


Bei Begünstigung des Einbringungsfolgegewinns gem. § 23 Absatz 6 i. V. m. § 6 Absatz 1 UmwStG ist die fünfjährige Sperrfrist des § 6 
Absatz 3 UmwStG zu beachten. 


 


II. Buchwert- oder Zwischenwertansatz (§ 23 Absatz 1 UmwStG) 


Zum Begriff Buchwert vgl. Randnr. 01.57. Bei der Einbringung von Anteilen an einer Kapitalgesellschaft oder einer Genossenschaft (An-
teilstausch) aus einem Privatvermögen treten an die Stelle des Buchwerts die Anschaffungskosten der Anteile. 


In den Fällen der Sacheinlage und des Anteilstauschs zu Buch- oder Zwischenwerten tritt die übernehmende Gesellschaft in die steuer-
liche Rechtsstellung des Einbringenden ein. In den Fällen der Gesamtrechtsnachfolge bei Einbringungen nach den Vorschriften des 
UmwG gilt dies auch bei Ansatz des gemeinen Werts (vgl. § 23 Absatz 4 zweiter Halbsatz UmwStG). In den Fällen der Sacheinlage ist 
die übernehmende Gesellschaft beispielsweise daher an die bisherige Abschreibungsbemessungsgrundlage der übertragenen Wirt-
schaftsgüter, die(bei Zwischenwertansatz vgl. jedoch §  223 Absatz.  3 UmwStG), die bisherige AbschreibungsAbschreibungsm-Methode 
und die vom Einbringenden angenommene Nutzungsdauer gebunden. Steuerfreie Rücklagen können bei Buchwertansatz von der über-
nehmenden Gesellschaft fortgeführt werden, wenn diese auch von einer Kapitalgesellschaft oder Genossenschaft gebildet werden kön-
nen. Die Regelung des § 12 Absatz 3 erster Halbsatz UmwStG gilt auch für das Nachholverbot des § 6a Absatz 4 EStG. Zur Besitzzeit-
anrechnung nach § 23 Absatz 1 i. V. m. § 4 Absatz 2 Satz 3 UmwStG vgl. RandnrRnnandnr. 04.15. 


 


III. Besonderheiten in den Fällen der rückwirkenden Besteuerung des Einbringungsgewinns (§ 23 Absatz 2 UmwStG) 


1. Sacheinlage ohne miteingebrachte Anteile 


Kommt es in den Fällen der Sacheinlage zu einer rückwirkenden Besteuerung des Einbringungsgewinns I (§ 22 Absatz 1 UmwStG), kann 
die übernehmende Gesellschaft auf Antrag in der Steuerbilanz des Wirtschaftsjahres, in das das schädliche Ereignis i. S. v. § 22 Absatz 1 
UmwStG fällt, eine Buchwertaufstockung i. H. des versteuerten Einbringungsgewinns vornehmen. Aus dem Antrag müssen die Höhe und 
die Zuordnung des Aufstockungsbetrags eindeutig erkennbar sein. Die Buchwertaufstockung ist zunächst mit dem Ausgleichsposten 
i. S. d. RandnrRnnandnr. 20.20 zu verrechnen. Ein übersteigender Betrag führt zu einer Erhöhung des Steuerbilanzgewinns, der durch 
eine Kürzung außerhalb der Bilanz zu neutralisieren ist. Gleichzeitig ergibt sich ein Zugang beim steuerlichen Einlagekonto nach § 27 
Absatz 1 KStG i. H. des Aufstockungsbetrags, soweit dieser nicht Korrekturbetrag zum Stammkapital ist. 


Beispiel: 


In 01 erfolgte eine Sacheinlage i.S.d. §  20 Absatz.  1 UmwStG in 01 zum Buchwert von 15.000 €. Handelsrechtlich wurde eine Stamm-
kapitalerhöhung um 22.000 € vorgenommen. I. H. d. Differenz (7.000 €) ist in der Steuerbilanz 01 ein aktiver Ausgleichsposten anzu-
setzen. In 03 wird eine rückwirkende Einbringungsgewinnbesteuerung in 01 i. H. v. 10.000 € ausgelöst. 


Lösung: 


22.44 


22.45 


22.46 


23.01 


23.02 


23.03 


23.04 


23.05 


23.06 


23.07 
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Unter den Voraussetzungen des § 23 Absatz 2 UmwStG kann die übernehmende GmbH eine Aufstockung i. H. v. insgesamt 10.000 € 
vornehmen. I. H. v. 7.000 € erfolgt eine Verrechnung mit dem steuerlichen Ausgleichsposten. Darüber hinaus kommt es zu einer Erhö-
hung des Steuerbilanzgewinns i. H. v. 3.000 €, dier durch eine Kürzung außerhalb der Bilanz zu neutralisieren ist. Das steuerliche 
Einlagekonto i. S. v. § 27 KStG erhöht sich um 3.000 €.  


Eine Buchwertaufstockung ist nur zulässig, soweit der Einbringende die auf den Einbringungsgewinn entfallende Steuer entrichtet hat 
und dies durch Vorlage einer Bescheinigung des zuständigen Finanzamts i. S. v. § 22 Absatz 5 UmwStG (vgl. RandnrRn. 22.39) nach-
gewiesen wurde (§ 23 Absatz 2 Satz 1 UmwStG). Die Buchwertaufstockung ist einheitlich nach dem Verhältnis der stillen Reserven und 
stillen Lasten im Einbringungszeitpunkt bei den einzelnen Wirtschaftsgütern vorzunehmen. 


Eine Buchwertaufstockung kommt nur in Betracht, wenn das jeweilige Wirtschaftsgut im Zeitpunkt des schädlichen Ereignisses noch zum 
Betriebsvermögen der übernehmenden Gesellschaft gehört. Etwas anderes gilt nur, wenn dieses zwischenzeitlich zum gemeinen Wert 
übertragen wurde (§ 23 Absatz 2 Satz 2 UmwStG) oder untergegangen ist. In diesen Fällen stellt der auf das zum gemeinen Wert über-
tragene Wirtschaftsgut entfallende Aufstockungsbetrag im Zeitpunkt des schädlichen Ereignisses eine sofort abziehbare Betriebsausgabe 
dar. Wurde das jeweilige Wirtschaftsgut nicht zum gemeinen Wert übertragen, ist ein Abzug des Aufstockungsbetrags als sofort abzieh-
barer Aufwand ausgeschlossen. Im Fall der unentgeltlichen Übertragung (z. B. im Wege einer verdeckten Gewinnausschüttung oder einer 
verdeckten Einlage)  ist eine Aufstockung möglich, wenn für steuerliche Zwecke der gemeine Wert bzw. der Teilwert angesetzt wurde.  


Im Fall der Weitereinbringung der Wirtschaftsgüter zum Buch- oder Zwischenwert scheidet eine Buchwertaufstockung insgesamt aus. 


Die Bescheinigung nach § 22 Absatz 5 UmwStG stellt einen Grundlagenbescheid i. S. d. § 175 Absatz 1 Satz 1 Nummer 1 AO dar. 


 


2. Anteilstausch und Miteinbringung von Anteilen i. R. einer Sacheinlage 


Kommt es in den Fällen einer (Mit-)Einbringung von Anteilen (§ 20 Absatz 1 oder § 21 Absatz 1 UmwStG) zu einer rückwirkenden Be-
steuerung des Einbringungsgewinns II (§ 22 Absatz 2 UmwStG), erhöhen sich auf Antrag der übernehmenden Gesellschaft bei dieser die 
Anschaffungskosten der eingebrachten Anteile (§ 23 Absatz 2 Satz 3 UmwStG). Dadurch verringert sich bei der übernehmenden Gesell-
schaft der Gewinn aus der Veräußerung der eingebrachten Anteile entsprechend. Dies gilt in den Fällen der Weitereinbringung der ein-
gebrachten Anteile zum Buchwert auch im Hinblick auf die auf der Weitereinbringung beruhenden Anteile (§ 23 Absatz 2 Satz 3, § 22 
Absatz 1 Satz 7 UmwStG). Die Ausführungen zu RandnrRn. 23.07 – 23.10 gelten entsprechend. 


Beispiel: 


X bringt am 1.1.01 Anteile an der A-GmbH (Anschaffungskosten 55.000 €, gemeiner Wert 90.000 €) nach § 21 Absatz 1 Satz 2 UmwStG 
zum Buchwert gegen Gewährung von Anteilen in die B-GmbH ein. Diese wiederum bringt in 03 die sperrfristbehafteten Anteile an der 
A-GmbH nach § 21 Absatz 1 Satz 2 UmwStG zum Buchwert gegen Gewährung von Anteilen in die C-GmbH ein. Die C-GmbH veräußert 
die Anteile an der A-GmbH am 1.7.04 für 100.000 €. 


Lösung: 


Die Weitereinbringung der sperrfristbehafteten Anteile an der A-GmbH in 03 durch die B-GmbH zum Buchwert löst keine rückwirkende 
Einbringungsgewinnbesteuerung bei A in 01 aus, da sie zum Buchwert erfolgt ist (§ 22 Absatz 2 Satz 6 i. V. m. Absatz 1 Satz 6 Num-
mer 2 UmwStG). Die Veräußerung der sperrfristbehafteten Anteile an der A-GmbH in 04 führt nach § 22 Absatz 2 Satz 1 UmwStG zu 
einer rückwirkenden Besteuerung des Einbringungsgewinns II i. H. v. 20.000 € (4/7 x [gemeiner Wert 90.000 € ./. Anschaffungskosten 
55.000 €]) zum 1.1.01. Der Einbringungsgewinn II gilt bei X nach § 22 Absatz 2 Satz 4 UmwStG als nachträgliche Anschaffungskosten 
der Anteile an der B-GmbH. 


Darüber hinaus erhöhen sich auf Antrag sowohl die Anschaffungskosten der C-GmbH für die Anteile an der A-GmbH (§ 23 Absatz 2 
Satz 3 UmwStG) sowie die Anschaffungskosten der B-GmbH für die Anteile an der C-GmbH (§ 23 Absatz 2 Satz 3 i. V. m. § 22 Absatz 1 
Satz 7 UmwStG). Bei der C-GmbH vermindert sich damit der nach § 8b Absatz 2 KStG begünstigte Veräußerungsgewinn aus den 
Anteilen an der A-GmbH entsprechend. Gleichzeitig sind nur noch 5 % des verminderten Veräußerungsgewinns nach § 8b Absatz 3 
Satz 1 KStG als nichtabziehbare Betriebsausgabe außerhalb der Bilanz hinzuzurechnen. Bei der B-GmbH vermindert sich ein künftiger 
nach § 8b Absatz 2 KStG begünstigter Veräußerungsgewinn aus den Anteilen an der C-GmbH entsprechend. 
 


3. Entrichtung der Steuer 


Eine Buchwertaufstockung ist nur zulässig, soweit der Einbringende die auf den Einbringungsgewinn i. S. d. § 22 UmwStG entfallende 
Steuer entrichtet hat. Ergibt sich im Wirtschaftsjahr der Einbringung für den Einbringenden auch nach Einbeziehung des Einbringungsge-
winns I oder II ein Verlust, gilt die Steuer grundsätzlich mit Bekanntgabe des (geänderten) Verlustfeststellungsbescheids als entrichtet. 
Ist das Einkommen in dem für die Einbringung maßgeblichen Veranlagungszeitraum zwar positiv, ergibt sich jedoch aufgrund eines Ver-
lustvor- oder -rücktrags keine festzusetzende Steuer, gilt die Steuer ebenfalls mit Bekanntgabe des (geänderten) Verlustfeststellungsbe-
scheids als entrichtet. Auf die Entrichtung der sich aufgrund der hierdurch entstehenden Verringerung des rück- oder vortragsfähigen 
Verlusts für ein anderes Jahr im Verlustrück- oder -–vortragsjahr beim Einbringenden ergebenden Steuer kommt es nicht an. Entspre-
chendes gilt auch bei der Verrechnung des Einbringungsgewinns mit Verlusten aus anderen Einkunftsarten, soweit nicht ein Verlustver-
rechnungsverbot besteht. 


Ist oder wird die Steuer aus der Steuerfestsetzung, die den Einbringungsgewinn beinhaltet, nur teilweise getilgt, entfällt die Tilgung anteilig 
auch auf den Einbringungsgewinn. 


 


Ist der Einbringende eine Organgesellschaft, ist Voraussetzung für die Buchwertaufstockung die Entrichtung der Steuer durch den Or-
ganträger Voraussetzung; in Verlustfällen kommt es auf die Berücksichtigung des Einbringungsgewinns im jeweiligen Verlustfeststel-
lungsbescheid des Organträgers an. 


 


IV. Besonderheiten beim Zwischenwertansatz (§ 23 Absatz 3 UmwStG) 


Bei Ansatz von Zwischenwerten sind die in den Wirtschaftsgütern, Schulden und steuerfreien Rücklagen ruhenden stillen Reserven um 
einen einheitlichen Prozentsatz aufzulösen; vgl. RandnrRnnandnr. 03.25 f. 


Für die Absetzungen für Abnutzung (AfA) der zu einem Zwischenwert eingebrachten Wirtschaftsgüter gilt Folgendes: 


a) In den Fällen des § 23 Absatz 3 Satz 1 Nummer 1 UmwStG erhöht sich die bisherige AfA-Bemessungsgrundlage um den Aufsto-
ckungsbetrag. Der bisher geltende Abschreibungssatz ist weiter anzuwenden. Absetzungen für Abnutzung (AfA) können nur bis zur Höhe 
des Zwischenwerts abgezogen werden. 


Beispiel: 


Für eine Maschine mit Anschaffungskosten von 100.000 € und einer Nutzungsdauer von 10 Jahren wird AfA nach § 7 Absatz 1 EStG 
von jährlich 10.000 € vorgenommen. Bei der Einbringung nach drei Jahren beträgt der Restbuchwert 70.000 €, die Restnutzungsdauer 
sieben Jahre. Die übernehmende Gesellschaft setzt die Maschine mit einem Zwischenwert von 90.000 € an. 


Lösung: 
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23.09 


23.10 


23.11 
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23.14 


23.15 
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Ab dem Zeitpunkt der Einbringung ist für die Maschine jährlich AfA von 10 % von (100.000 € + 20.000 € =) 120.000 € = 12.000 € vorzu-
nehmen (7 x 12.000 € = 84.000 €). Im letzten Jahr der Nutzungsdauer ist zusätzlich zu der linearen AfA i. H. v. 12.000 € auch der 
Restwert i. H. v. 6.000 € (= 90.000 € ./. 84.000 €) abzuziehen. 


In den Fällen, in denen das AfA-Volumen vor dem Ablauf der Nutzungsdauer verbraucht ist, kann in dem verbleibenden Nutzungszeit-
raum keine AfA mehr abgezogen werden. 


Wird in den Fällen des § 7 Absatz 4 Satz 1 EStG auf diese Weise die volle Absetzung innerhalb der tatsächlichen Nutzungsdauer nicht 
erreicht, kann die AfA nach der Restnutzungsdauer des Gebäudes bemessen werden (BFH vom 7.6.1977, VIII R 105/73, BStBl II 
S. 606). 


b) In den Fällen des § 23 Absatz 3 Satz 1 Nummer 2 UmwStG ist der Zwischenwert die Bemessungsgrundlage der weiteren Absetzun-
gen für Abnutzung (AfA). Der Abschreibungssatz richtet sich nach der neu zu schätzenden Restnutzungsdauer im Zeitpunkt der Einbrin-
gung. 


Beispiel: 


Für eine Maschine mit einer Nutzungsdauer von 12 Jahren wird AfA nach § 7 Absatz 2 EStG von jährlich 20,83 % (Höchstsatz nach § 7 
Absatz 2 Satz 2 EStG: linearer AfA-Satz: 8,33 % x 2,5, max. 25 %) vorgenommen. Der Restbuchwert bei Einbringung beträgt 70.000 €. 
Die übernehmende Gesellschaft setzt die Maschine mit einem Zwischenwert von 90.000 € an und schätzt die Restnutzungsdauer auf 
acht Jahre. 


Lösung: 


Ab dem Zeitpunkt der Einbringung ist von der übernehmenden Gesellschaft als Gesamtrechtsnachfolgerin für die Maschine jährlich AfA 
von 25 % (Höchstsatz nach §  7 Absatz  2 Satz  2 EStG: linearer AfA-Satz: 12,5 % x 2,5, max. 25 %) vom jeweiligen Buchwert vorzu-
nehmen. 


Bei Erhöhung der Anschaffungs- oder Herstellungskosten aufgrund rückwirkender Besteuerung des Einbringungsgewinns (§ 23 Absatz 2 
UmwStG) ist § 23 Absatz 3 Satz 1 UmwStG entsprechend anzuwenden. Die Buchwertaufstockung erfolgt in diesen Fällen zu Beginn des 
Wirtschaftsjahrs, in welches das die Besteuerung des Einbringungsgewinns auslösende Ereignis fällt (§ 23 Absatz 3 Satz 2 UmwStG). 


 


V. Ansatz des gemeinen Werts (§ 23 Absatz 4 UmwStG) 


Gemeiner Wert des Betriebsvermögens ist der Saldo der gemeinen Werte der aktiven und passiven Wirtschaftsgüter. Beim Ansatz des 
gemeinen Werts sind alle stillen Reserven aufzudecken, insbesondere auch steuerfreie Rücklagen aufzulösen und selbst geschaffene 
immaterielle Wirtschaftsgüter, einschließlich des Firmen- oder Geschäftswerts, anzusetzen. Dies gilt auch für die Fälle der Einbringung 
im Wege der Gesamtrechtsnachfolge; § 23 Absatz 4 zweite Alternative UmwStG begründet insoweit keine Besonderheiten, sondern setzt 
den durch § 20 Absatz 2 Satz 1 UmwStG vorgegebenen Begriff des gemeinen Werts voraus. Vgl. hierzu RandnrRnnandnr. 20.17 sowie 
RandnrRnandnr. 03.07 f. 


Als Wert einer Pensionsverpflichtung ist anzusetzen (in den Fällen der Einzelrechtsnachfolge und der Gesamtrechtsnachfolge)  


–  bei Pensionsanwartschaften vor Beendigung des Dienstverhältnisses des Pensionsberechtigten der nach § 6a Absatz 3 Satz 2 Num-
mer 1 EStG zu berechnende Wert; dabei ist als Beginn des Dienstverhältnisses des Pensionsberechtigten der Eintritt in den Betrieb 
des Einbringenden maßgebend, 


–  bei aufrechterhaltenen Pensionsanwartschaften nach Beendigung des Dienstverhältnisses des Pensionsberechtigten oder bei bereits 
laufenden Pensionszahlungen der Barwert der künftigen Pensionsleistungen (§ 6a Absatz 3 Satz 2 Nummer 2 EStG). 


Die Rechtsfolgen bei Ansatz des gemeinen Werts unterscheiden sich für die übernehmende Gesellschaft danach, ob die Einbringung im 
Wege der Einzelrechtsnachfolge (§ 23 Absatz 4 erste Alternative UmwStG) oder der Gesamtrechtsnachfolge (§ 23 Absatz 4 zweite Alter-
native UmwStG) erfolgt. Bei Gesamtrechtsnachfolge gilt § 23 Absatz 3 UmwStG entsprechend. 


Erfolgt eine Einbringung sowohl im Wege der Gesamtrechtsnachfolge als auch im Wege der Einzelrechtsnachfolge (z. B. bei Verschmel-
zung einer KG auf eine GmbH mit gleichzeitigem Übergang des Sonderbetriebsvermögens im Wege der Einzelrechtsnachfolge), ist der 
Vorgang für Zwecke des § 23 Absatz 4 UmwStG einheitlich als Gesamtrechtsnachfolge zu beurteilen. 


Im Fall der Einzelrechtsnachfolge wird der Einbringungsvorgang für die übernehmende Gesellschaft als Anschaffung zum gemeinen Wert 
behandelt. Dies hat u. a. zur Folge, dass für die Absetzungen für Abnutzung der eingebrachten Wirtschaftsgüter ausschließlich die Ver-
hältnisse der übernehmenden Gesellschaft maßgebend sind. Zu den Auswirkungen auf die Investitionszulage vgl. Randnr. 10 des BMF-
Schreibens vom 8.5.2008, BStBl I S. 590. 


 


VI. Verlustabzug bei Auslandsbetriebsstätten 


Für die Nachversteuerung von Verlusten gem. § 2a Absatz 4 EStG a. F. bzw. § 2 Absatz 2 AuslInvG gilt RandnrRn. 04.12 entsprechend. 


 


Siebter Teil. Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft (§ 24 UmwStG) 


A. Allgemeines 


I. Persönlicher und sachlicher Anwendungsbereich 


Zu den zivilrechtlichen Formen der Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft 
siehe RandnrRn. 01.47 f. 


Für Zwecke des § 24 UmwStG gilt auch eine zu einem Betriebsvermögen gehörende, das gesamte Nennkapital umfassende Beteiligung 
an einer Kapitalgesellschaft als Teilbetrieb. RandnrRn. 15.05 f. gelten entsprechend. 


 


II. Entsprechende Anwendung der Regelungen zu §§ 20, 22, 23 UmwStG 


Die vorstehenden Ausführungen zu §§ 20, 22, 23 UmwStG gelten für Einbringungen in eine Personengesellschaft nach § 24 UmwStG, 
soweit im Folgenden nichts anderes bestimmt ist, entsprechend. Insbesondere gelten folgende RandnrRn. entsprechend: 


– RandnrRn. 20.03 betreffend die Person des Einbringenden, 


– RandnrRn. 20.05 – 20.08 und RandnrRn. 20.10 ff. betreffend die Einbringung von Betrieben, Teilbetrieben und Mitunternehmerantei-
len, 


– RandnrRn. 20.17 ff. betreffend die Bewertung des eingebrachten Betriebsvermögens, 


– RandnrRn. 20.25 ff. betreffend die Besteuerung des Einbringungsgewinns, 


– RandnrRn. 23.01 ff., 23.05 f., 23.14 f., 23.17 ff. betreffend die Auswirkungen bei der übernehmenden Gesellschaft und 


– RandnrRn. 23.22 betreffend die Nachversteuerung von Verlusten. 


23.16 


23.17 


23.18 


23.19 


23.20 


23.21 


23.22 


24.01 


24.02 


24.03 
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Hat die übernehmende Personengesellschaft für das Wirtschaftsjahr, in dem die Einbringung erfolgt ist, keine steuerliche Schlussbilanz 
zu erstellen, weil sie nach der Einbringung zulässigerweise zur Gewinnermittlung nach § 4 Absatz 3 EStG zurückkehrt, muss der Antrag 
i. S. d. § 24 Absatz 2 Satz 2 UmwStG in entsprechender Anwendung des § 20 Absatz 2 Satz 3 UmwStG spätestens bis zur erstmaligen 
Abgabe der entsprechend R  4.5 Absatz (6) EStR zu erstellenden Bilanz i. S. d. § 24 Absatz 2 UmwStG bei dem für die Besteuerung der 
übernehmenden Personengesellschaft zuständigen Finanzamt gestellt werden.  


Ein Übergang zur Gewinnermittlung durch Betriebsvermögensvergleich nach §  4 Absatz  1 EStG ist im Zeitpunkt der Einbringung nicht 
erforderlich, sofern der Vermögensübergang zu Buchwerten erfolgt, für den eingebrachten Betrieb, Teilbetrieb oder Mitunternehmeranteil 
bisher eine Gewinnermittlung durch Einnahmenüberschussrechnung nach § 4 Absatz 3 EStG erfolgte und die übernehmende Personen-
gesellschaft diese Gewinnermittlungsart nach der Einbringung beibehält. In diesen Fällen ist der Antrag bis zur erstmaligen Einreichung 
der Einnahmenüberschussrechnung bei dem für die Besteuerung der übernehmenden Personengesellschaft zuständigen Finanzamt für 
das Wirtschaftsjahr der Einbringung zu stellen. 


Die Einbringung in eine Personengesellschaft nach § 24 UmwStG ist – im Gegensatz zur Einbringung in eine Kapitalgesellschaft nach 
§ 20 UmwStG – auch dann zum Buchwert möglich, wenn das eingebrachte Betriebsvermögen negativ ist. Denn in § 24 UmwStG fehlt 
eine § 20 Absatz 2 Satz 2 Nummer 2 UmwStG entsprechende Regelung. 


I. R. d. § 24 UmwStG ist es ausreichend, wenn das eingebrachte Betriebsvermögen teilweise Sonderbetriebsvermögen des Einbringen-
den bei der übernehmenden Mitunternehmerschaft wird. 


 


III. Rückbeziehung nach § 24 Absatz 4 UmwStG 


§ 24 Absatz 4 zweiter Halbsatz UmwStG eröffnet die Möglichkeit einer Rückbeziehung der Einbringung für den Fall der Gesamtrechts-
nachfolge nach den Vorschriften des UmwG oder vergleichbarer ausländischer Vorgänge, also nicht für den Fall der Anwachsung. Stellt 
sich die Einbringung als Kombination von Gesamtrechtsnachfolge und Einzelrechtsnachfolge dar, nimmt auch die Einzelrechtsnachfolge 
an der Rückbeziehung teil. Bei Vorgängen im Wege der Einzelrechtsnachfolge ist eine Rückbeziehung nicht möglich. RandnrRn. 20.13 – 
20.16 gelten entsprechend. 


 


B. Einbringung gegen Gewährung von Gesellschaftsrechten 


I. Allgemeines 


§ 24 UmwStG ist nur anwendbar, soweit der Einbringende als Gegenleistung für die Einbringung Gesellschaftsrechte erwirbt, d. h. soweit 
er durch die Einbringung die Rechtsstellung eines Mitunternehmers erlangt oder seine bisherige Mitunternehmerstellung erweitert (BFH 
vom 16.12.2004, III R 38/00, BStBl 2005 II S. 554 und BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847). Das erfordert als Gegenleistung 
die Erhöhung des die Beteiligung widerspiegelnden Kapitalkontos oder die Einräumung weiterer Gesellschaftsrechte (BFH vom 
25.4.2006, VIII R 52/04, BStBl II S. 847 und BFH vom 15.6.1976, I R 17/74, BStBl II S. 748). Ist ein Mitunternehmer bereits zu 100 % an 
einer Personengesellschaft beteiligt (Ein-Personen-GmbH & Co. KG), muss sein Kapitalkonto bei einer weiteren Einbringung eines Be-
triebs, Teilbetriebs oder Mitunternehmeranteils erhöht werden. Die teilweiseDie  Buchung auf einem variablen Kapitalkonto (z. B. Kapital-
konto II) und oder auf einem gesamthänderisch gebundenen Rücklagenkonto ist für die Anwendung des § 24 UmwStG ebenso unschäd-
lich wie die ausschließliche Buchung auf einem variablen Kapitalkonto (z. B. Kapitalkonto II). oder Die Buchung auf einem bloßen Darle-
henskonto führt nicht zu einer Gewährung von Gesellschaftsrechten und reicht dagegen nicht aus (vgl. hierzu im Einzelnen BMF-Schrei-
ben vom 11.7.2011, BStBl I S. 713, unter Berücksichtigung der Änderungen durch BMF-Schreiben vom 26.7.2016, BStBl I S. 684, sowie 
BFH vom 23.3.2023, IV R 2/20, BStBl II S. xxx). Zur Abgrenzung zwischen Darlehens- und Kapitalkonto vgl. das BMF-Schreiben vom 
30.5.1997, BStBl I S. 627. 


Erfolgt die Einbringung gegen ein Mischentgelt, d. h. gegen Gewährung von Gesellschaftsrechten und von sonstigen Ausgleichsleistun-
gen, kann die Einbringung nach § 24 Absatz 2 Satz 2 Nummer 2 UmwStG auf Antrag (§ 24 Absatz 2 Satz 2 UmwStG) zum Buchwert 
oder einem Zwischenwert vorgenommen werden, soweit der gemeine Wert von sonstigen Gegenleistungen nicht mehr beträgt als 25 % 
des Buchwerts des eingebrachten Betriebsvermögens oder nicht mehr beträgt als 500.000 €, höchstens jedoch den Buchwert des einge-
brachten Betriebsvermögens (vgl. Beispiel in RandnrRn. 20.19a). entsprechend dem Verhältnis der jeweiligen Teilleistungen (Wert der 
erlangten Gesellschaftsrechte einerseits und Wert der sonstigen Gegenleistungen andererseits) zum gemeinen Wert des eingebrachten 
Betriebsvermögens teilweise zu Buchwerten und teilweise zum gemeinen Wert vollzogen werden (BFH vom 11.12.2001, VIII R 58/98, 
BStBl 2002 II S. 420). 


Stellt sich der Einbringungsvorgang bei wirtschaftlicher Betrachtung als Veräußerung gegen ein nicht in Gesellschaftsrechten bestehen-
des Entgelt dar, ist § 24 UmwStG nicht anzuwenden. 


Beispiel: 


A betreibt (u. a.) den Teilbetrieb I, dessen Wirtschaftsgüter erhebliche stille Reserven aufweisen. Der Teilbetrieb I soll an B veräußert 
werden. Um die dabei eintretende Gewinnverwirklichung zu vermeiden, bringt A seinen gesamten Betrieb nach § 24 UmwStG zu Buch-
werten in eine KG mit B ein, der eine Geldeinlage leistet. Kurze Zeit später kommt es zur Realteilung, bei der B den Teilbetrieb erhält, 
um ihn auf eigene Rechnung fortzuführen. 


Lösung: 


Der Vorgang ist nicht steuerneutral. Es handelt sich um die verdeckte Veräußerung des Teilbetriebs I nach § 16 Absatz 1 Satz 1 Num-
mer 1 i. V. m. § 34 EStG (vgl. auch BFH vom 11.12.2001, VIII R 23/01, BStBl 2004 II S. 474). 


 


II. Einbringung mit Zuzahlung zu Buchwerten 


Erhält der Einbringende neben dem Mitunternehmeranteil an der Personengesellschaft eine Zuzahlung von anderen (ggf. hinzutretenden) 
Mitunternehmern, die nicht Betriebsvermögen der Personengesellschaft wird, ist davon auszugehen, dass 


– der Einbringende Eigentumsanteile an den Wirtschaftsgütern des Betriebs veräußert und 


– die ihm verbliebenen Eigentumsanteile für eigene Rechnung, sowie die veräußerten Eigentumsanteile für Rechnung des zuzahlenden 
Gesellschafters in das Betriebsvermögen der Personengesellschaft einlegt (vgl. BFH vom 18.10.1999, GrS 2/98, BStBl 2000 II 
S. 123). 


Der Gewinn, der durch eine Zuzahlung in das Privatvermögen des Einbringenden entsteht, kann nicht durch Erstellung einer negativen 
Ergänzungsbilanz vermieden werden (BFH vom 8.12.1994, IV R 82/92, BStBl 1995 II S. 599 und BFH vom 16.12.2004, III R 38/00, BStBl 
2005 II S. 554). Eine Zuzahlung liegt auch vor, wenn mit ihr eine zugunsten des Einbringenden begründete Verbindlichkeit der Gesell-
schaft getilgt wird (BFH vom 8.12.1994, IV R 82/92, BStBl 1995 II S. 599) oder durch die Einbringung private Verbindlichkeiten (z. B. 
Pflichtteilsansprüche) abgegolten werden (BFH vom 16.12.2004, III R 38/00, BStBl 2005 II S. 554). 


Die Veräußerung der Anteile an den Wirtschaftsgütern ist ein Geschäftsvorfall des einzubringenden Betriebs. Der hierbei erzielte Veräu-
ßerungserlös wird vor der Einbringung aus dem Betriebsvermögen entnommen. Anschließend wird der Betrieb so eingebracht, wie er 
sich nach der Entnahme des Veräußerungserlöses darstellt. 
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Beispiel: 


A und B gründen eine OHG, die das Einzelunternehmen des A zu Buchwerten fortführen soll. Das Einzelunternehmen hat einen Buch-
wert von 100.000 € und einen gemeinen Wert von 300.000 €. A und B sollen an der OHG zu je 50 % beteiligt sein. A erhält von B eine 
Zuzahlung i. H. v. 150.000 €, die nicht Betriebsvermögen der OHG wird. 


Lösung: 


Die Zahlung der 150.000 € durch B an A ist die Gegenleistung für den Verkauf von je 1/2 Miteigentumsanteilen an den Wirtschaftsgütern 
des Einzelunternehmens. Infolge dieser Vereinbarungen bringt A sein Einzelunternehmen sowohl für eigene Rechnung als auch für 
Rechnung des B in die OHG ein. 


Der bei der Veräußerung der Anteile an den Wirtschaftsgütern erzielte Gewinn ist als laufender, nicht nach §§ 16, 34 EStG begünstigter 
Gewinn zu versteuern. Die Veräußerung eines Betriebs (§ 16 Absatz 1 Satz 1 Nummer 1 EStG) liegt nicht vor, weil nur Miteigentumsan-
teile an den Wirtschaftsgütern des Betriebs veräußert werden; die Veräußerung eines Mitunternehmeranteils (§ 16 Absatz 1 Satz 1 
Nummer 2 EStG) liegt nicht vor, weil eine Mitunternehmerschaft im Zeitpunkt der Veräußerung der Miteigentumsanteile noch nicht 
bestand, sondern durch den Vorgang erst begründet wurde (BFH vom 18.10.1999, GrS 2/98, BStBl 2000 II S. 123). 


Unter Berücksichtigung der Umstände des Einzelfalls kann es geboten sein, nach den vorstehenden Grundsätzen auch dann zu verfah-
ren, wenn die Zuzahlung zunächst Betriebsvermögen der Personengesellschaft wird und erst später entnommen wird. Bei wirtschaftlicher 
Betrachtungsweise kann die Zuführung der Zuzahlung zum Betriebsvermögen der Personengesellschaft und die Entnahme der Zuzah-
lung durch den Einbringenden nach den Vereinbarungen der Parteien den gleichen wirtschaftlichen Gehalt haben, wie eine Zuzahlung, 
die unmittelbar an den Einbringenden erfolgt (so auch BFH vom 8.12.1994, IV R 82/92, BStBl 1995 II S. 599). Insbesondere wenn der 
Einbringende im Anschluss an die Einbringung größere Entnahmen tätigen darf und bei der Bemessung seines Gewinnanteils auf seinen 
ihm dann noch verbleibenden Kapitalanteil abgestellt wird, kann es erforderlich sein, den Zuzahlungsbetrag als unmittelbar in das Privat-
vermögen des Einbringenden geflossen anzusehen. 


 


III. Einbringung mit Zuzahlung zu gemeinen Werten 


Für den Fall der Aufnahme eines Gesellschafters in ein bestehendes Einzelunternehmen sind bei einer Einbringung zu gemeinen Werten 
– vorbehaltlich der Regelung des § 24 Absatz 3 Satz 3 UmwStG – die Begünstigungen des § 24 Absatz 3 Satz 2 UmwStG i. V. m. § 16 
Absatz 4, § 34 EStG auch insoweit anzuwenden, als eine Zuzahlung in das Privatvermögen des Einbringenden erfolgt (BFH vom 
21.9.2000, IV R 54/99, BStBl 2001 II S. 178). Entsprechendes gilt im Fall der Aufnahme eines weiteren Gesellschafters in eine bestehende 
Personengesellschaft. 


 


C. Ergänzungsbilanzen 


Nach § 24 Absatz 2 Satz 2 UmwStG kann die Personengesellschaft das eingebrachte Betriebsvermögen in ihrer Bilanz einschließlich der 
Ergänzungsbilanzen für ihre Gesellschafter abweichend vom Grundsatz des § 24 Absatz 2 Satz 1 UmwStG auf Antrag mit seinem Buch- 
oder Zwischenwert ansetzen. Werden die Buchwerte des eingebrachten Betriebsvermögens aufgestockt, gilt RandnrRn. 03.25 f. entspre-
chend. Der Wert, mit dem das eingebrachte Betriebsvermögen in der Bilanz der Personengesellschaft einschließlich der Ergänzungsbi-
lanzen für ihre Gesellschafter angesetzt wird, gilt nach § 24 Absatz 3 Satz 1 UmwStG für den Einbringenden als Veräußerungspreis. 


Bei der Einbringung eines Betriebs, Teilbetriebs oder Mitunternehmeranteils in eine Personengesellschaft werden in der Praxis die Buch-
werte des eingebrachten Betriebsvermögens in der Bilanz der Personengesellschaft aufgestockt, um die Kapitalkonten der Gesellschafter 
im richtigen Verhältnis zueinander auszuweisen (Bruttomethode). Es kommt auch vor, dass ein Gesellschafter als Gesellschaftseinlage 
einen höheren Beitrag leisten muss, als ihm in der Bilanz der Personengesellschaft als Kapitalkonto gutgeschrieben wird (Nettomethode). 
In diesen Fällen haben die Gesellschafter der Personengesellschaft Ergänzungsbilanzen zu bilden, soweit ein Antrag nach § 24 Absatz 2 
Satz 2 UmwStG gestellt wird und dadurch die sofortige Versteuerung eines Veräußerungsgewinns für den Einbringenden vermieden 
werden soll. 


 


Beispiel: 


A unterhält ein Einzelunternehmen mit einem buchmäßigen Eigenkapital von 100.000 €. In den Wirtschaftsgütern des Einzelunterneh-
mens sind stille Reserven von 200.000 € enthalten. Der gemeine Wert des Unternehmens beträgt 300.000 €. Die Schlussbilanz des A 
im Zeitpunkt der Einbringung sieht wie folgt aus: 


 


 Gemeiner 
Wert 


Buchwert 
 Gemeiner 


Wert 
Buchwert 


Aktiva di-
verse 300.000 €  100.000 € 


Kapital 
 100.000 € 


 (300.000 €) 100.000 €   100.000 € 


 


In das Einzelunternehmen des A tritt B als Gesellschafter ein; A bringt also sein Einzelunternehmen in die neue von ihm und B gebildete 
Personengesellschaft ein. A und B sollen an der neuen Personengesellschaft zu je 50 % beteiligt sein. B leistet deshalb eine Bareinlage 
von 300.000 €. Die Kapitalkonten von A und B sollen in der Bilanz der Personengesellschaft gleich hoch sein. Die Personengesellschaft 
stellt den Antrag auf Ansatz der Buchwerte nach § 24 Absatz 2 Satz 2 UmwStG. 


Die Eröffnungsbilanz der Personengesellschaft lautet wie folgt: 


 


 Buchwert  Buchwert 


Aktiva diverse (A) 100.000 € Kapital A 200.000 € 


Bank (Bareinlage B) 300.000 € Kapital B 200.000 € 


 400.000 €  400.000 € 


 


Lösung: 


Da B eine Einlage von 300.000 € geleistet hat, hat er 100.000 € mehr gezahlt, als sein buchmäßiges Kapital in der Bilanz der neuen 
Personengesellschaft beträgt (B hat mit diesen 100.000 € praktisch dem A die Hälfte der stillen Reserven „abgekauft“). Er muss in 
diesem Fall sein in der Bilanz der Personengesellschaft nicht ausgewiesenes Mehrkapital von 100.000 € in einer Ergänzungsbilanz 
ausweisen. Auf diese Weise wird sichergestellt, dass die aktivierungspflichtigen Anschaffungskosten des B (300.000 € x ½ = 150.000 €) 
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für die erlangten Anteile an den Wirtschaftsgütern des bisherigen Einzelunternehmens i. R. d. Gewinnverteilung berücksichtigt werden 
(BFH vom 25.4.2006, VIII R 52/04, BStBl II S. 847).  


Die positive Ergänzungsbilanz des B hat den folgenden Inhalt: 


 Buchwert  Buchwert 


Aktiva diverse 100.000 € Mehrkapital B 100.000 € 


 100.000 €  100.000 € 


 


Das von A in die Personengesellschaft eingebrachte Betriebsvermögen ist danach in der Bilanz der Personengesellschaft einschließlich 
der Ergänzungsbilanz des Gesellschafters B mit insgesamt 200.000 € ausgewiesen (mit 100.000 € in der Gesamthandsbilanz der Per-
sonengesellschaft und mit 100.000 € in der Ergänzungsbilanz des B). Es war bisher bei A nur mit 100.000 € angesetzt. Es würde sich 
danach für A ein Veräußerungsgewinn von 100.000 € ergeben. 


A muss diesen Veräußerungsgewinn dadurch neutralisieren, dass er seinerseits eine Ergänzungsbilanz aufstellt und in dieser dem in 
der Ergänzungsbilanz des B ausgewiesenen Mehrwert für die Aktiva von 100.000 € einen entsprechenden Minderwert gegenüberstellt, 
sog. negative Ergänzungsbilanz. 


Diese negative Ergänzungsbilanz des A sieht wie folgt aus: 


 


 Buchwert  Buchwert 


Minderkapital A 100.000 € Aktiva diverse 100.000 € 


 100.000 €  100.000 € 


 


Das eingebrachte Betriebsvermögen ist nunmehr in der Bilanz der Personengesellschaft und den Ergänzungsbilanzen ihrer Gesell-
schafter insgesamt wie folgt ausgewiesen: mit 100.000 € in der Bilanz der Personengesellschaft zuzüglich 100.000 € in der Ergänzungs-
bilanz des B abzüglich 100.000 € in der Ergänzungsbilanz des A, insgesamt also mit 100.000 €. Dieser Wert ist nach § 24 Absatz 3 
UmwStG für die Ermittlung des Veräußerungsgewinns des A bei der Einbringung maßgebend. 


Da der Buchwert des eingebrachten Betriebsvermögens in der Schlussbilanz des A ebenfalls 100.000 € betragen hat, entsteht für A 
kein Veräußerungsgewinn. 


Die Ergänzungsbilanzen für A und B sind auch bei der künftigen Gewinnermittlung zu berücksichtigen und korrespondierend weiterzu-
entwickeln. Dabei ergibt sich z. B. gegenüber der Bilanz der Personengesellschaft für den Gesellschafter B aus seiner (positiven) Er-
gänzungsbilanz ein zusätzliches AfA-Volumen und für den Gesellschafter A aus seiner (negativen) Ergänzungsbilanz eine Minderung 
seines AfA-Volumens (vgl. hierzu auch BFH vom 28.9.1995, IV R 57/94, BStBl 1996 II S. 68 und Tz. 2 des BMF-Schreibens vom 
19.12.2016, BStBl 2017 I S. 34). Die aus der korrespondierend zur positiven Ergänzungsbilanz des einbringenden Mitunternehmers 
spiegelbildlich fortlaufend jährlich vorzunehmende Auflösung der negativen Ergänzungsbilanz ist als laufender Gewinn zu erfassen (BFH 
vom 25.4.2006, VIII R 52/04, BStBl II S. 847). 


Würde das von A eingebrachte Betriebsvermögen in der Eröffnungsbilanz der Personengesellschaft nicht mit seinem Buchwert von 
100.000 €, sondern mit seinem wahren Wert von 300.000 € angesetzt werden und würden demgemäß die Kapitalkonten von A und B 
mit je 300.000 € ausgewiesen werden (Bruttomethode), müsste A bei Beantragung der Buchwertfortführung durch die übernehmende 
Personengesellschaft eine negative Ergänzungsbilanz mit einem Minderkapital von 200.000 € aufstellen; für B entfiele in diesem Fall 
eine Ergänzungsbilanz. 
 


D. Anwendung der §§ 16, 34 EStG bei Einbringung zum gemeinen Wert 


Auf einen bei der Einbringung eines Betriebs, Teilbetriebs oder gesamten Mitunternehmeranteils in eine Personengesellschaft entstehen-
den Veräußerungsgewinn sind § 16 Absatz 4 und § 34 EStG nur anzuwenden, wenn das eingebrachte Betriebsvermögen in der Bilanz 
der Personengesellschaft einschließlich der Sonder- und Ergänzungsbilanzen der Gesellschafter mit dem gemeinen Wert angesetzt wird; 
dabei ist auch ein vorhandener Firmen- oder Geschäftswert mit auszuweisen (vgl. RandnrRn. 23.17). 


Durch die Verweisung auf § 16 Absatz 2 Satz 3 EStG in § 24 Absatz 3 Satz 3 UmwStG ist klargestellt, dass der Einbringungsgewinn stets 
als laufender, nicht nach §§ 16, 34 EStG begünstigter Gewinn anzusehen ist, soweit der Einbringende wirtschaftlich gesehen „an sich 
selbst“ veräußert. 


§ 24 Absatz 3 Satz 3 UmwStG stellt bei der Betrachtung, ob eine Veräußerung an sich selbst vorliegt, nicht auf den einzelnen Gesell-
schafter, sondern auf die einbringenden Gesellschafter in ihrer gesamthänderischen Verbundenheit ab. 


 


Beispiel: 


An einer OHG sind vier Gesellschafter zu je 1/4 beteiligt. Es soll gegen Bareinlage in das Betriebsvermögen ein fünfter Gesellschafter 
so aufgenommen werden, dass alle Gesellschafter anschließend zu je 1/5 beteiligt sind. 


Lösung: 


Wirtschaftlich gesehen gibt jeder der Altgesellschafter 1/5 seines Anteils an den Neuen eintretenden Gesellschafter ab; er veräußert also 
zu 4/5 „an sich selbst“. Ein bei Ansatz der gemeinen Werte entstehender Gewinn ist nach der Regelung in § 24 Absatz 3 Satz 3 UmwStG 
i. V. m. § 16 Absatz 2 Satz 3 EStG daher zu 4/5 nicht begünstigt. 


Gewinne, die i. R. einer Betriebsveräußerung oder Betriebseinbringung nach § 16 Absatz 2 Satz 3 EStG bzw. § 24 Absatz 3 Satz 3 Um-
wStG kraft gesetzlicher Anordnung als laufende Gewinne behandelt werden, sind gewerbesteuerpflichtig. Die gesetzliche Fiktion der 
Behandlung als laufender Gewinn erstreckt sich in diesen Fällen auch auf die Gewerbesteuer (BFH vom 15.6.2004, VIII R 7/01, BStBl II 
S. 754). 


 


E. Besonderheiten bei der Einbringung von Anteilen an Körperschaften,  
Personenvereinigungen und Vermögensmassen (§ 24 Absatz 5 UmwStG) 


I. Allgemeines 


Werden Anteile an Körperschaften, Personenvereinigungen oder Vermögensmassen von einem Einbringenden, bei dem der Gewinn aus 
der Veräußerung der Anteile im Einbringungszeitpunkt nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre, gem. § 24 Absatz 1 
UmwStG unter dem gemeinen Wert in eine Personengesellschaft eingebracht und werden die eingebrachten Anteile innerhalb eines 
Zeitraums von sieben Jahren nach dem Einbringungszeitpunkt veräußert, ist § 24 Absatz 5 UmwStG anzuwenden. Die eingebrachten 
Anteile gelten insoweit als sperrfristbehaftete Anteile. Der Veräußerung der sperrfristbehafteten Anteile ist deren Weiterübertragung durch 
die in § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG genannten Vorgänge gleichgestellt. 
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Die Veräußerung der sperrfristbehafteten Anteile oder deren Weiterübertragung durch einen Vorgang i. S. d. § 22 Absatz 1 Satz 6 Num-
mer 1 bis 5 UmwStG lösen grundsätzlich die rückwirkende Besteuerung eines Einbringungsgewinns beim Einbringenden im Einbrin-
gungszeitpunkt durch Ansatz der eingebrachten Anteile mit dem gemeinen Wert aus. Die Veräußerung der Anteile und die gleichgestellten 
Vorgänge gelten dabei im Hinblick auf die Steuerfestsetzung des Einbringenden im Einbringungsjahr als rückwirkendes Ereignis i. S. d. 
§ 175 Absatz 1 Satz 1 Nummer 2 AO.  


Die Korrektur eines bereits bestandskräftig gewordenen Steuerbescheids zur Erfassung eines Einbringungsgewinns  II gem. §  175 Ab-
satz  1 Satz  1 Nummer  2 AO setzt des Weiteren voraus, dass das den Sperrfristverstoß auslösende Ereignis nach Erlass des zu än-
dernden Bescheids verwirklicht worden ist. Die Anwendung von § 173 Absatz 1 Nummer 1 AO ist zu prüfen (vgl. BFH vom 18.11.2020, I 
R 25/18, BStBl 2021 II S. 732). 


Wird nur ein Teil der sperrfristbehafteten Anteile veräußert oder durch einen der Veräußerung gleichgestellten Vorgang weiterübertragen, 
erfolgt auch die rückwirkende Einbringungsgewinnbesteuerung nur anteilig. 


Ein rückwirkender Einbringungsgewinn ist nur zu ermitteln, soweit beim Einbringenden der Gewinn aus der Veräußerung der sperrfrist-
behafteten Anteile im Einbringungszeitpunkt nicht nach § 8b Absatz 2 KStG steuerfrei gewesen wäre und die bis zum Einbringungszeit-
punkt entstandenen stillen Reserven infolge der Veräußerung der Anteile oder der Weiterübertragung der Anteile durch einen gleichge-
stellten Vorgang i. S. d. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG der Steuerbefreiung nach § 8b Absatz 2 KStG unterliegen (= 
Statusverbesserung). Wird Betriebsvermögen einer Personengesellschaft eingebracht oder ist Mitunternehmer der überaufnehmenden 
Personengesellschaft eine Personengesellschaft, ist für die Anwendung des § 8b Absatz 2 KStG auf Ebene der Personengesellschaft 
und die Zurechnung der stillen Reserven auf die dahinter stehenden Steuersubjekte abzustellen (Transparenzprinzip). 


Die steuerliche Behandlung der Veräußerung oder Weiterübertragung der sperrfristbehafteten Anteile bei der Personengesellschaft erfolgt 
nach den allgemeinen ertragsteuerlichen Vorschriften (insbesondere §§ 13, 15, 16, 18 i. V. m. § 3 Nummer 40 EStG oder § 8b Absatz 2 
und 3 KStG). 


 


II. Anteile an Körperschaften, Personenvereinigungen und Vermögensmassen 


Der Anwendungsbereich des § 24 Absatz 5 UmwStG umfasst Anteile an Körperschaften, Personenvereinigungen oder Vermögensmas-
sen, deren Leistungen beim Empfänger zu Einnahmen i. S. d. § 20 Absatz 1 Nummer 1, 2, 9 oder 10 Buchstabe a EStG führen. 


§ 24 Absatz 5 UmwStG ist bei einbringungsgeborenen Anteilen i. S. d. § 21 Absatz 1 UmwStG 1995 nicht anzuwenden, wenn der Gewinn 
aus der Veräußerung oder einem gleichgestellten Ereignis i. S. d. § 22 Absatz 1 Satz 6 Nummer 1 bis 5 UmwStG nicht der Steuerbefrei-
ung nach § 3 Nummer 40 Satz 1 Buchstabe a oder b EStG oder § 8b Absatz 2 KStG unterliegt, weil § 3 Nummer 40 Satz 3 und 4 EStG 
a. F. bzw. § 8b Absatz 4 KStG a. F. weiter anzuwenden sind (§ 27 Absatz 4 UmwStG i. V. m. § 52 Absatz 4b Satz 2 EStG) i. d. F. des 
SEStEG bzw. § 34 Absatz 7a KStG i. d. F. des SEStEG 1)). 


Sind die Fristen der § 3 Nummer 40 Satz 4 EStG a. F. bzw. § 8b Absatz 4 Satz 2 KStG a. F. im Zeitpunkt der Veräußerung bzw. des 
gleichgestellten Ereignisses abgelaufen, findet § 24 Absatz 5 UmwStG Anwendung. Ist im Zeitpunkt der Einbringung nach § 24 UmwStG 
die ursprüngliche Siebenjahresfrist noch nicht abgelaufen, gilt RandnrRn. 20.39 entsprechend. 


 


III. Einbringung durch nicht nach § 8b Absatz 2 KStG begünstigte Personen 


Die rückwirkende Besteuerung eines Einbringungsgewinns setzt voraus, dass der Einbringende keine durch § 8b Absatz 2 KStG begüns-
tigte Person ist (vgl. RandnrRn. 22.12). 


Zum Umfang der Anwendung des § 8b Absatz 2 KStG bei der Miteinbringung von Anteilen durch eine Personengesellschaft vgl. Rand-
nrRn. 24.21. 


 


IV. Veräußerung und gleichgestellte Ereignisse der Weiterübertragung  


Die übernehmende Personengesellschaft oder deren Rechtsnachfolger bzw. die Personen, bei denen sich die Zurechnung der stillen 
Reserven mittelbar auf den Gewinn auswirkt, können durch Veräußerung oder Weiterübertragung der eingebrachten Anteile innerhalb 
des Siebenjahreszeitraums die rückwirkende Besteuerung eines Einbringungsgewinns auslösen. Als Veräußerung gilt auch die Aufgabe 
des Betriebs der Personengesellschaft (§ 16 Absatz 3 Satz 1 EStG). 


Im Hinblick auf die Frage der Auslösung der rückwirkenden Einbringungsgewinnbesteuerung durch der Veräußerung gleichgestellte Er-
satzrealisationstatbestände gelten die vorstehenden Ausführungen zu § 22 UmwStG (vgl. insbesondere RandnrRn. 22.20, 22.21 ff., 
22.28 ff., 22.38 ff., 22.41 f. und 22.43 ff.) entsprechend. 


Werden die im Zuge der (Mit-)Einbringung von Anteilen erhaltenen Mitunternehmeranteile nach § 24 Absatz 1 UmwStG mit einem Wert 
unterhalb des gemeinen Werts in eine Personengesellschaft eingebracht und wird die übernehmende Personengesellschaft dadurch 
Mitunternehmerin der Personengesellschaft, deren Anteile eingebracht worden sind, liegt eine Einbringung i. S. d. § 24 Absatz 5 UmwStG 
vor, die einen neuen Siebenjahreszeitraum auslöst. Auch die (mittelbare) Veräußerung oder Weiterübertragung der (mit-)eingebrachten 
Anteile durch eine Untergesellschaft löst innerhalb dieses Siebenjahreszeitraums die rückwirkende Einbringungsgewinnbesteuerung aus. 


 


V. Ermittlung und ertragsteuerliche Behandlung des Einbringungsgewinns 


In entsprechender Anwendung des § 22 Absatz 2 Satz 3 UmwStG ist durch (anteiligen) Ansatz des gemeinen Werts abweichend von 
§ 24 Absatz 2 Satz 2 UmwStG für die sperrfristbehafteten Anteile rückwirkend ein Einbringungsgewinn zu ermitteln, der vermindert um 
jeweils ein Siebtel für jedes seit dem Einbringungszeitpunkt abgelaufene Zeitjahr im Wirtschaftsjahr der Einbringung beim Einbringenden 
der Besteuerung zu Grunde zu legen ist. Die Steuerfestsetzung bzw. Feststellung des Gewinns ist insoweit gem. § 175 Absatz 1 Satz 1 
Nummer 2 AO zu ändern (§ 22 Absatz 2 Satz 2 UmwStG). Der Einbringungsgewinn ermittelt sich nach § 24 Absatz 5 i. V. m. § 22 Ab-
satz 2 Satz 3 UmwStG wie folgt: 


 


Anteiliger gemeiner Wert der Anteile 


./. anteilige Kosten für Vermögensübergang 


./. anteiliger Einbringungswert (§ 24 Absatz 2 Satz 2 UmwStG) 


= Einbringungsgewinn vor Siebtelregelung 


./. je 1/7 für seit dem Einbringungszeitpunkt abgelaufene Zeitjahre 


                                                           


 
1) § 34 Abs. 7a KStG i. d. F. vor dem Gesetz zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer 


steuerlicher Vorschriften. 


24.19 


24.20 


24.21 


24.22 


24.23 


24.24 


24.25 


24.26 


24.27 


24.28 
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= Einbringungsgewinn 


 


Soweit der Einbringungsgewinn einer natürlichen Person zuzurechnen ist, führt er zu einem laufenden Gewinn i. S. d. § 3 Nummer 40 
Satz 1 Buchstabe b EStG. § 16 Absatz 4 EStG und § 34 EStG sind nicht anzuwenden (§ 22 Absatz 2 Satz 1 zweiter Halbsatz UmwStG). 
Hinsichtlich der Zugehörigkeit des Einbringungsgewinns zum Gewerbeertrag gelten die allgemeinen Grundsätze (vgl. § 7 Satz 2 GewStG; 
R 7.1 Absatz 3 GewStR). D. h., soweit er auf eine natürliche Person als Einzelunternehmer oder als unmittelbar beteiligter Mitunternehmer 
entfällt, gehört er nur anteilig zum Gewerbeertrag (§ 24 Absatz 3 Satz 3 UmwStG). Der Einbringungsgewinn erhöht unter den Vorausset-
zungen des § 23 Absatz 2 UmwStG die Anschaffungskosten der von § 8b Absatz 2 KStG begünstigten Person. Der Einbringungsgewinn 
erhöht das Kapitalkonto des Einbringenden i. S. d. § 16 EStG (§ 22 Absatz 2 Satz 4 UmwStG). 


Die RandnrRn. 22.09 f. und 22.13 gelten entsprechend. 


 


VI. Nachweispflichten 


In entsprechender Anwendung des § 22 Absatz 3 Satz 1 Nummer 2 UmwStG hat der Einbringende in den dem Einbringungszeitpunkt 
folgenden sieben Jahren jährlich spätestens bis zum 31.5. den Nachweis darüber zu erbringen, wem mit Ablauf des Tages, der dem 
maßgebenden Einbringungszeitpunkt entspricht, die eingebrachten Anteile und die auf diesen Anteilen beruhenden Anteile zuzurechnen 
sind. 


In den Fällen des Eintritts eines weiteren Gesellschafters in eine bestehende Personengesellschaft gegen Einlage in das Gesamthands-
vermögen sowie der Kapitalerhöhung kann auch die Personengesellschaft den Nachweis gegenüber dem für sie zuständigen Finanzamt 
mit befreiender Wirkung für die Einbringenden erbringen. Im Übrigen gelten die RandnrRn. 22.28 ff. entsprechend. 


 


VII. Bescheinigungsverfahren 


RandnrRn. 22.38 ff. gelten entsprechend. 


 


VIII. Unentgeltliche Rechtsnachfolge 


RandnrRn. 22.41 gilt entsprechend. 


 


IX. Mitverstrickung von Anteilen 


Gehen i. R. einer Kapitalerhöhung aus Gesellschaftermitteln bei der Gesellschaft, deren Anteile eingebracht worden sind, stille Reserven 
auf andere (neue) Anteile der übernehmenden Personengesellschaft über, gelten insoweit auch diese anderen Anteile als sperrfristbe-
haftet (§ 22 Absatz 7 UmwStG). RandnrRn. 22.46 gilt entsprechend. 


 


X. Auswirkungen bei der übernehmenden Gesellschaft  


RandnrRn. 23.12 f. gelten entsprechend. 


 


Achter Teil. Formwechsel einer Personengesellschaft in eine Kapitalgesellschaft oder Genossenschaft (§ 25 UmwStG) 


Im UmwStG wird der Formwechsel gem. § 25 UmwStG durch den Verweis auf die entsprechende Anwendung der §§ 20 bis 23 UmwStG 
wie eine übertragende Umwandlung behandelt.  


Die Ausführungen zu den RandnrRn. 20.01 – 23.21 sind daher in den Fällen des Formwechsels gem. § 25 UmwStG entsprechend anzu-
wenden. Zu den Einzelheiten des fiktiven Formwechsels bei der Option zur Körperschaftsbesteuerung (§ 1a KStG) vgl. BMF-Schreiben 
vom 10.11.2021, BStBl I S. 2212, Rn. 24 ff. 


 


Neunter Teil. Verhinderung von Missbräuchen (§ 26 UmwStG) 


[unbesetzt] 


 


Zehnter Teil. Anwendungsvorschriften und Ermächtigung 


A. Allgemeines 


Zu Besonderheiten bei der Behandlung einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995 siehe auch die RandnrRn. 20.38 ff. 


Nach § 27 Absatz 3 UmwStG ist auf die einbringungsgeborenen Anteile i. S. d. § 21 UmwStG 1995 weiterhin das alte Recht anzuwenden. 
Dies gilt sowohl in den Fällen der Sacheinlage als auch in den Fällen des Anteilstauschs. Bei einer Veräußerung von sperrfristbehafteten 
Anteilen ist deshalb auch zu prüfen, ob einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 vorliegen. Ist dies der Fall, kommt es 
zu einem Nebeneinander der alten und der neuen Steuerverhaftungsvorschriften. Beruhen die veräußerten Anteile auf einer Sacheinlage 
oder einem Anteilstausch vor dem Stichtag 13.12.2006 und liegen deshalb einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 vor, 
sind zusätzlich die alten Steuerverhaftungsregelungen zu beachten. Diese sehensahen – genauso wie das neue Recht – eine siebenjäh-
rige Sperrfrist vor. Nach § 52 Absatz 4d Satz 2 EStG1) und § 34 Absatz 7a KStG i. d. F. vor dem Gesetz zur Anpassung des nationalen 
Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer steuerlicher Vorschriften 2) gelten § 3 Nummer 40 Satz 3 und 4 
EStG a. F. und § 8b Absatz 4 KStG a. F. auch weiterhin für einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995. Werden also 
einbringungsgeborene Anteile innerhalb der siebenjährigen Sperrfrist veräußert, ist z. B. bei natürlichen Personen das Halb- bzw. Teilein-
künfteverfahren nicht anwendbar. 


 


B. Veräußerung der auf einer Sacheinlage beruhenden Anteile 


I. Grundfall 


Veräußert eine natürliche Person einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995, die sie für die Einbringung eines Betriebs, 
Teilbetriebs oder Mitunternehmeranteils erhalten hat, dann richten sich die steuerlichen Folgen gem. § 3 Nummer 40 Satz 3 und 4 EStG 
a. F. i. V. m. § 52 Absatz 4d Satz 29 EStG3) weiterhin nach dem alten Recht. Sofern die siebenjährige Sperrfrist des alten Rechts im 


                                                           


 
1) Jetzt § 52 Abs. 4 Satz 6 EStG. 
2) § 34 Abs. 7a KStG i. d. F. vor dem Gesetz zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer 


steuerlicher Vorschriften. 
3) Jetzt § 52 Abs. 4 Satz 6 EStG. 
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24.31 


24.32 


24.33 
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Veräußerungszeitpunkt noch nicht abgelaufen ist, ist der Veräußerungsgewinn in voller Höhe zu versteuern. Nach Ablauf der siebenjäh-
rigen Sperrfrist alten Rechts sind gem. § 3 Nummer 40 Satz 1 Buchstabe b EStG i. V. m. § 3 Nummer 40 Satz 3 und 4 Buchstabe a EStG 
bei Anwendung des Teileinkünfteverfahrens 50 % bzw. 60 % des Veräußerungsgewinns i. S. d. § 21 UmwStG 1995 zu versteuern. Bei 
der Berechnung der Sperrfrist ist auf den steuerlichen Übertragungsstichtag (§ 20 Absatz 7 und 8 UmwStG 1995) abzustellen. Es kommt 
nicht zusätzlich zu einer Einbringungsgewinnbesteuerung, auch wenn der Veräußerungsgewinn i. S. d. § 3 Nummer 40 Satz 3 und 4 
EStG a. F. bzw. § 8b Absatz 4 KStG a. F. niedriger als ein Einbringungsgewinn ist (vgl. Randnr. 27.07). 


 


II. Weitereinbringungsfall 


Die siebenjährige Sperrfrist alten Rechts ist auch dann anwendbar, wenn einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 nach 
dem 12.12.2006 – also im zeitlichen Anwendungsbereich des neuen Rechts – in eine Kapitalgesellschaft eingebracht werden und an-
schließend die auf dieser Weitereinbringung beruhenden Anteile veräußert werden. Zwar ist die Weitereinbringung in diesem Fall grund-
sätzlich nach neuem Recht zu beurteilen. Nach § 21 Absatz 2 Satz 6 i. V. m. § 20 Absatz 3 Satz 4 UmwStG gelten allerdings die als 
Gegenleistung für die Einbringung von einbringungsgeborenen Anteilen erhaltenen Anteile ebenfalls als einbringungsgeborene Anteile 
i. S. d. § 21 UmwStG 1995. Infolgedessen sind sowohl die für die Weitereinbringung erhaltenen Anteile als auch die zuvor eingebrachten 
Anteile einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995, auf welche jeweils die Sperrfristregelungen des alten Rechts anzuwen-
den sind. 


Der Gewinn aus der Veräußerung der erhaltenen und ebenfalls als einbringungsgeboren geltenden Anteile innerhalb der siebenjährigen 
Sperrfrist des alten Rechts ist deshalb sowohl bei einer natürlichen Person als Einbringendem (§ 3 Nummer 40 Satz 3 und 4 a. F. i. V. m. 
§ 52 Absatz 4d Satz 29 EStG1)) als auch bei einer Körperschaft als Einbringendem (§ 8b Absatz 4 Satz 1 Nummer 1, Satz 2 Nummer 1 
KStG a. F. i. V. m. § 34 Absatz 7a KStG ) in voller Höhe zu versteuern. Dabei beginnt für die aufgrund der Weitereinbringung erhaltenen 
und aufgrund der Gesetzesfiktion ebenfalls als einbringungsgeboren geltenden Anteile keine neue siebenjährige Sperrfrist nach altem 
Recht zu laufen, sondern diese Anteile treten in die bereits laufende Sperrfrist der zuvor eingebrachten Anteile ein (vgl. Randnr. 20.39). 
Erst Nnach Ablauf der siebenjährigen Sperrfrist bezüglich der eingebrachten Anteile kommt für den Gewinn aus der Veräußerung der 
durch die Weitereinbringung erhaltenen Anteile bei natürlichen Personen die hälftige bzw. 40 %ige und bei Kapitalgesellschaften die volle 
Steuerbefreiung (§ 3 Nummer 40 Satz 1 EStG, § 8b Absatz 2 KStG) zur Anwendung. Die grundsätzliche Steuerverhaftung der als ein-
bringungsgeboren geltenden Anteile bleibt unabhängig von der Höhe der Beteiligung zeitlich unbegrenzt bestehen (vgl. RandnrRn. 20.38). 


Die Kapitalgesellschaft, in die die einbringungsgeborenen Anteile eingebracht wurden, tritt insoweit in die Rechtsstellung der einbringen-
dendesr eEinbringenden natürlichen Person ein. und muss nach § 8b Absatz 4 Satz 1 Nummer 1, Satz 2 Nummer 1 KStG a. F. i. V. m. 
§ 34 Absatz 7a KStG1) den Gewinn aus der Veräußerung dieser Anteile innerhalb der siebenjährigen Sperrfrist alten Rechts ebenfalls in 
voller Höhe versteuern. Erst nachnachnNach Ablauf der siebenjährigen Sperrfrist ist der Gewinn aus der Veräußerung der eingebrachten 
(einbringungsgeborenen) Anteile nach § 8b Absatz 2, Absatz 3 Satz 1 KStG bei der Kapitalgesellschaft steuerfrei. 


[einstweilen frei]Die Weitereinbringung der einbringungsgeborenen Anteile beinhaltet zwar gleichzeitig auch einen dem neuen Recht 
unterliegenden Anteilstausch gem. § 21 UmwStG. Nach § 27 Absatz 4 UmwStG kommt aber die für den Anteilstausch geltende Sperr-
fristregelung des neuen Rechts gem. § 22 Absatz 2 UmwStG gleichwohl nicht zur Anwendung, weil für diesen Fall in § 27 Absatz 4 
UmwStG ausdrücklich ein Vorrang der Sperrfristregelungen nach altem Recht festgelegt wurde. Die innerhalb der siebenjährigen Frist 
des alten Rechts in voller Höhe steuerpflichtige Veräußerung der eingebrachten Anteile durch die aufnehmende Kapitalgesellschaft oder 
Genossenschaft führt daher nicht zur zusätzlichen Entstehung eines Einbringungsgewinns II i. S. d. § 22 Absatz 2 UmwStG. 


 


C. Veräußerung der auf einem Anteilstausch beruhenden Anteile 


I. Grundfall 


Veräußert eine natürliche Person oder eine Körperschaft Anteile, die sie i. R. eines Anteilstauschs (§ 21 UmwStG 1995) erhalten hat und 
die ebenfalls als einbringungsgeboren i. S. d. § 21 UmwStG 1995 gelten (siehe § 21 Absatz 2 Satz 6 i. V. m. § 20 Absatz 3 Satz 4 Um-
wStG), richtet sich die Behandlung dieses Vorgangs auch hier weiterhin nach altem Recht. Die grundsätzliche Steuerverhaftung der als 
einbringungsgeboren geltenden Anteile bleibt unabhängig von der Höhe der Beteiligung zeitlich unbegrenzt bestehen (vgl. RandnrRn. 
20.38). Wenn die i. R. d. Anteilstauschs hingegebenen Anteile nicht mittelbar auf eine Sacheinlage innerhalb der siebenjährigen Sperrfrist 
zurückzuführen sind, sind die Beschränkungen der § 3 Nummer 40 Satz 3 und 4 EStG a. F. und § 8b Absatz 4 KStG a. F. nicht anwend-


bar. 


[einstweilen frei]Bei der Veräußerung der durch den Anteilstausch in die Kapitalgesellschaft eingebrachten Anteile muss 
die Kapitalgesellschaft den Gewinn aus der Veräußerung der eingebrachten Anteile innerhalb der siebenjährigen Sperr-
frist des alten Rechts in voller Höhe versteuern, wenn die Anteile von einer natürlichen Person eingebracht wurden. 


Denn es handelt sich um eingebrachte Anteile i. S. d. § 8b Absatz 4 Satz 1 Nummer 2 KStG a. F., die gem. § 8b Absatz 4 Satz 1 Num-
mer 2, Satz 2 Nummer 1 KStG a. F. i. V. m. § 34 Absatz 7a KStG1) auf einer Übertragung bis zum 12.12.2006 beruhen. 


 


II. Weitereinbringungsfälle beim Anteilstausch 


1. Weitereinbringung durch die natürliche Person 


27.10 


Werden die nach altem Recht von einer natürlichen Person im Wege des Anteilstauschs erhaltenen einbringungsgeborenen Anteile i. S. d. 
§ 21 UmwStG 1995 von der natürlichen Person nach dem 12.12.2006 – also im zeitlichen Anwendungsbereich des neuen Rechts – in 
eine zweite Kapitalgesellschaft eingebracht, unterliegt die Veräußerung der aus dieser Weitereinbringung erhaltenen sperrfristbehafteten 
Anteile durch die natürliche Person innerhalb der siebenjährigen Sperrfrist des alten Rechts dem Halb- bzw. Teileinkünfteverfahren. 


Beispiel: 


Die natürliche Person A hält 100 % der Anteile an der A-GmbH, die sie durch eine Bargründung erworben hat. Zum 31.12.2005 hat A die 
Anteile an der A-GmbH steuerneutral in die B-GmbH eingebracht und als Gegenleistung hierfür neue Anteile an der B-GmbH erhalten 
(Anteilstausch in Inland). Zum 31.12.2007 bringt A die Anteile an der B-GmbH steuerneutral gem. § 21 UmwStG in die C-GmbH ein. Am 
30.9.2008 veräußert A die Anteile an der C-GmbH. 


Lösung: 


A veräußert im Jahre 2008 einbringungsgeborene Anteile, da die Anteile an der C-GmbH gem. § 21 Absatz 2 Satz 6 i. V. m. § 20 Absatz 3 
Satz 4 UmwStG n. F. zu 100 % als einbringungsgeborene Anteile i. S. d. § 21 UmwStG 1995 gelten. Nach § 3 Nummer 40 Satz 3 EStG 
a. F., der noch anzuwenden ist, wäre der Veräußerungsgewinn im Jahre 2008 in voller Höhe steuerpflichtig, da die siebenjährige Sperrfrist 


                                                           


 
1) § 34 Abs. 7a KStG i. d. F. vor dem Gesetz zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer 


steuerlicher Vorschriften. 
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des § 3 Nummer 40 Satz 4 Buchstabe a erster Halbsatz EStG a. F. im Zeitpunkt der Veräußerung noch nicht abgelaufen ist. Fraglich ist, 
ob die Rückausnahme des § 3 Nummer 40 Satz 4 Buchstabe b erster Halbsatz EStG a. F. eingreift, denn die Anteile wurden nicht auf-
grund eines Anteilstauschs nach § 20 Absatz 1 Satz 2 UmwStG 1995, sondern aufgrund eines Anteilstauschs nach § 21 UmwStG n. F. 
erworben. § 21 UmwStG n. F. nennt § 3 Nummer 40 Satz 4 Buchstabe b erster Halbsatz EStG a. F. aber nicht, so dass nach dem Wortlaut 
der Vorschrift der Veräußerungsgewinn innerhalb der siebenjährigen Sperrfrist in voller Höhe steuerpflichtig wäre. Aus Billigkeitsgründen 
kommt aber in diesem Fall die 40 %ige Steuerbefreiung gem. dem Teileinkünfteverfahren zur Anwendung. 


 


2. Weitereinbringung durch die aufnehmende (erste) Kapitalgesellschaft 


Werden die nach altem Recht von einer natürlichen Person im Wege des Anteilstauschs in eine Kapitalgesellschaft eingebrachten Anteile 
anschließend von dieser Kapitalgesellschaft nach dem 12.12.2006 – also im zeitlichen Anwendungsbereich des neuen Rechts – in eine 
zweite Kapitalgesellschaft weiter eingebracht und anschließend von der zweiten Kapitalgesellschaft veräußert, ist die alte Sperrfrist des 
§ 8b Absatz 4 Satz 1 Nummer 2 KStG a. F. für Anteile, die auf einer Einbringung durch eine natürliche Person innerhalb der letzten sieben 
Jahre beruhen, gem. § 34 Absatz 7a KStG 1) auch weiterhin anzuwenden, weil es sich um eingebrachte Anteile i. S. v. § 8b Absatz 4 
Satz 1 Nummer 2 KStG a. F. handelt, die auf einer Übertragung bis zum 12.12.2006 beruhen. Dabei ist nicht auf die Übertragung i. R. d. 
Weitereinbringung, sondern auf die Übertragung i. R. d. (ursprünglichen) Anteilstauschs abzustellen. 


 


D. [einstweilen freiWechselwirkung zwischen altem und neuem Recht] 


[einstweilen frei]Ein Einbringungsgewinn II, der auf die Einbringung von einbringungeborenen Anteilen i. S. d. § 21 UmwStG 1995 entfällt, 
die erst nach Ablauf der siebenjährigen Sperrfrist des alten Rechts veräußert werden, ist voll steuerpflichtig und nicht nach den Regelun-
gen des Halb- bzw. Teileinkünfteverfahrens voll oder teilweise steuerfrei, wenn der Einbringungszeitpunkt innerhalb der für die einbrin-
gungsgeborenen Anteile alten Rechts geltenden siebenjährigen Sperrfrist liegt. 


 


Beispiel: 


A ist Inhaber eines Einzelunternehmens, das er in 2002 in eine neu gegründete GmbH 1 (Buchwert 100.000 €, gemeiner Wert 800.000 €) 
einbringt. Die GmbH 1 setzt das übernommene Vermögen mit dem Buchwert an. Die neuen Anteile an der GmbH 1 sind einbringungs-
geborene Anteile i. S. d. § 21 Absatz 1 UmwStG 1995. Im Januar 2007 bringt A die Anteile an der GmbH 1 in die GmbH 2 gegen 
Gewährung von neuen Anteilen ein. Die übernehmende GmbH 2 setzt die eingebrachten Anteile an der GmbH 1 mit dem bisherigen 
Buchwert an (Buchwert 100.000 €, gemeiner Wert 900.000 €). Im Juni 2010 veräußert die GmbH 2 die eingebrachten einbringungsge-
borenen Anteile an der GmbH 1 für 1.100.000 €. 


Lösung: 


Die von der GmbH 2 veräußerten Anteile an der GmbH 1 sind zwar gem. § 23 Absatz 1 UmwStG Anteile i. S. v. § 21 UmwStG 1995 
Der erzielte Veräußerungsgewinn ist jedoch nach § 8b Absatz 2 KStG steuerfrei, da die siebenjährige Sperrfrist nach § 8b Absatz 4 
KStG a. F. zum Zeitpunkt der Veräußerung in 2010 abgelaufen ist. Da somit kein Anwendungsfall von § 8b Absatz 4 KStG a. F. vorliegt, 
kommen nach § 27 Absatz 4 UmwStG die §§ 22 und 23 UmwStG zur Anwendung. Im Beispielsfall muss A gem. § 22 Absatz 2 UmwStG 
im Veranlagungszeitraum 2007 rückwirkend einen Einbringungsgewinn II nach § 16 EStG i. V. m. § 21 UmwStG a. F. versteuern. Dieser 
Gewinn unterliegt nicht der teilweisen Steuerbefreiung nach § 3 Nummer 40 EStG, da die Weitereinbringung der einbringungsgeborenen 
Anteile innerhalb der siebenjährigen Sperrfrist alten Rechts erfolgt ist. 


Die Einbringung im Januar 2007 ist ein entgeltlicher Vorgang, der aufgrund der Buchwertfortführung zunächst nicht zum Entstehen eines 
Einbringungsgewinns führt. Aufgrund der Veräußerung der eingebrachten Anteile durch die GmbH 2 in 2010 entsteht rückwirkend im 
Jahr 2007, d. h. innerhalb von sieben Jahren nach der ersten Einbringung, ein Einbringungsgewinn II aufgrund der nunmehr rückwirkend 
vorzunehmenden höheren Bewertung. Damit ergibt sich hinsichtlich der vollen Steuerpflicht des Einbringungsgewinns das gleiche Er-
gebnis, wie wenn die Einbringung in 2007 von vornherein zum gemeinen Wert oder Zwischenwert erfolgt wäre. Die nachträgliche Be-
steuerung der im Zeitpunkt der Einbringung vorhandenen stillen Reserven soll durch die Systemumstellung des Einbringungsteils nicht 
verloren gehen. Die nachträgliche Besteuerung umfasst daher auch die Nichtgewährung der 40 %igen Steuerbefreiung nach § 3 Num-
mer 40 Satz 3 und 4 EStG a. F. 


 


E. Spezialregelung für die Veräußerung einbringungsgeborener Anteile gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 1995 


Nach § 27 Absatz 3 Nummer 3 Buchstabe b UmwStG erfolgt bei Ausschluss des deutschen Besteuerungsrechts gem. § 21 Absatz 2 
Satz 1 Nummer 2 UmwStG a. F. auf Antrag des Steuerpflichtigen eine Stundung oder ein Entfallen der Steuer gem. § 6 Absatz 3 und 4 
AStG i. d. F. des Gesetzes vom 25.6.2021 (BGBl. I S. 2035), wenn das die Besteuerung auslösende Ereignis nach dem 31.12.2021 
eintritt. von Amts wegen eine zinslose Stundung der festgesetzten Steuer ohne Sicherheitsleistung gem. § 6 Absatz 5 AStG i. d. F. des 
Gesetzes vom 7.12.2006, BGBl. I S. 2782, wenn die Einkommensteuer insoweit noch nicht bestandskräftig festgesetzt ist. Eine Stundung 
der Steuer ist danach in allen noch offenen Fällen und unabhängig von dem konkreten Veräußerungszeitpunkt von Amts wegen auszu-
sprechen. 


 


Beispiel: 


Die natürliche Person A ist Inhaber einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995, die sie im Jahre 2005 durch eine Sach-
einlage in eine inländische Kapitalgesellschaft erworben hatte. Am 30.9.20092022 verlegt A seinen Wohnsitz nach Frankreich, ohne 
dass es bis zu diesem Zeitpunkt zu einer Veräußerung der einbringungsgeborenen Anteile gekommen ist. 


Lösung: 


Zwar richtet sich grundsätzlich die Veräußerung einbringungsgeborener Anteile i. S. d. § 21 UmwStG 1995 weiterhin nach dem alten 
Recht. Die auf den fiktiven Veräußerungsgewinn gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 1995 entfallende Einkommensteuer 
wird jedoch auf Antrag von dem zuständigen Finanzamt lediglich festgesetzt und gestundet (§ 27 Absatz 3 Nummer 3 Buchstabe b 
UmwStG). Der Wegzug nach Frankreich führt aber gleichwohl – entgegen dem Wortlaut des § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 
1995 – nicht zu einer Besteuerung eines Gewinns aus einer fiktiven Veräußerung der einbringungeborenen Anteile. Vielmehr wird die 
auf den fiktiven Veräußerungsgewinn gem. § 21 Absatz 2 Satz 1 Nummer 2 UmwStG 1995 entfallende Einkommensteuer von dem 
zuständigen Finanzamt lediglich festgesetzt und zunächst von Amts wegen zinslos und ohne Sicherheitsleistung gestundet. Zu einer 
tatsächlichen Erhebung der entsprechenden Einkommensteuer kommt es erst dann, wenn A die Anteile zu einem späteren Zeitpunkt 
tatsächlich veräußert bzw. ein Veräußerungsersatztatbestand vorliegt. 


                                                           


 
1) § 34 Abs. 7a KStG i. d. F. vor dem Gesetz zur Anpassung des nationalen Steuerrechts an den Beitritt Kroatiens zur EU und zur Änderung weiterer 


steuerlicher Vorschriften. 


27.11 


27.12 


27.13 







 


84 


 


F. Sonstige Anwendungsbestimmungen 


Die Grundsätze dieses Schreibens gelten für alle noch nicht bestandskräftigen Fälle, auf die das Umwandlungssteuergesetz i. d. F. des 
Gesetzes über steuerliche Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung weiterer steuerlicher 
Vorschriften (SEStEG) vom 7.12.2006, BGBl. I S. 2782, mit seinen weiteren Änderungen anzuwenden ist. 


Die RandnrRn. 21.01 – 21.11 sowie 21.14. - 21.161) des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, sind für einbringungsgeborene 
Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 und für Anteile, die aufgrund eines Einbringungsvorgangs nach dem 12.12.2006 nach § 20 
Absatz 3 Satz 4, § 21 Absatz 2 Satz 6 UmwStG als einbringungsgeborene Anteile i. S. v. § 21 Absatz 1 UmwStG 1995 gelten, weiterhin 
anzuwenden. Rn.  21.13 des BMF-Schreibens vom 25.3.1998, a.a.O., ist dabei mit der Maßgabe weiter anzuwenden, dass die Entnahme 
einbringungsgeborener Anteile aus dem Betriebsvermögen wegen einer weiter bestehenden Steuerverstrickung nach § 21 Absatz 1 
Satz 1 UmwStG 2002 nicht zu einer zwischenzeitlichen Aufdeckung der stillen Reserven gem. § 6 Absatz 1 Nummer 4 Satz 1 EStG führt 
(BFH vom 12.10.2011, I R 33/10, BStBl 2012 II S. 445). 


 


Ergibt sich aus den Gesamtumständen des Einzelfalls, dass bis zum 31.12.2011 ein unwiderruflicher Antrag zum Ansatz der Buchwerte 
gemäß § 3 Absatz 2, § 9 Satz 1 i. V. m. § 3 Absatz 2, § 11 Absatz 2, § 15 Absatz 1 i. V. m. § 11 Absatz 2, § 16 Satz 1 i. V. m. § 3 Absatz 2 
UmwStG (vgl. z. B. Randnr. 03.27 ff.) gestellt worden ist, kann auf die gesonderte Abgabe einer steuerlichen Schlussbilanz (vgl. z. B. § 3 
Absatz 1 UmwStG, RandnrRn. 03.01) verzichtet werden, wenn eine Bilanz i. S. d. § 4 Absatz 1, § 5 Absatz 1 EStG auf den steuerlichen 
Übertragungsstichtag bis zum 31.12.2011 eingereicht worden ist und diese der steuerlichen Schlussbilanz entspricht. 


Bei Umwandlungen und Einbringungen, die nicht zum gemeinen Wert erfolgen, kann eine Aufstockung (vgl. z. B. RandnrRn. 03.23) ab-
weichend von den gesetzlichen Regelungen des UmwStG in einer ersten Stufe bei bereits bilanzierten Wirtschaftsgütern erfolgen und 
erst in einer zweiten Stufe auch bei bisher in der Steuerbilanz nicht anzusetzenden selbst geschaffenen immateriellen Wirtschaftsgütern, 
wenn das gesamte übertragene bzw. eingebrachte Vermögen im Inland belegen ist. Dies gilt nur, wenn in den Fällen der Gesamtrechts-
nachfolge der Umwandlungsbeschluss bis zum 31.12.2011 erfolgt ist oder in den anderen Fällen der Einbringungsvertrag bis zum 
31.12.2011 geschlossen worden ist. 


Bei Umwandlungen und Einbringungen ist es, abweichend von z. B. RandnrRn. 02.14, ausreichend, wenn die Teilbetriebsvoraussetzun-
gen spätestens bis zum Zeitpunkt des Umwandlungsbeschlusses oder des Abschlusses des Einbringungsvertrags vorliegen. Dies gilt 
nur, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss bis zum 31.12.2011 erfolgt ist oder in den anderen 
Fällen der Einbringungsvertrag bis zum 31.12.2011 geschlossen worden ist. 


Bei Umwandlungen und Einbringungen ist es hinsichtlich des Vorliegens der Teilbetriebsvoraussetzungen, abweichend von Rand-
nrRn. 15.02 f., ausreichend, wenn die Anforderungen an den Begriff des Teilbetriebs i. S. d. BMF-Schreibens vom 16.8.2000, BStBl I 
S. 1253, sowie der RandnrRn. 15.10 einschließlich der RandnrRn. 15.07 – 15.09 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, 
erfüllt werden. Dies gilt nur, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss bis zum 31.12.2011 erfolgt ist 
oder in den anderen Fällen der Einbringungsvertrag bis zum 31.12.2011 geschlossen worden ist. Vorstehende Sätze gelten nicht für die 
Anwendung von §§ 15, 16 i. V. m. § 3 Absatz 3, § 15 i. V. m. § 13 Absatz 2 Satz 1 Nummer 2 und § 20 Absatz 8 UmwStG. 


Abweichend von RandnrRn. 11.08 und 20.19 gilt die Besteuerung mit Körperschaftsteuer bei Umwandlung auf bzw. Einbringung in eine 
unbeschränkt körperschaftsteuerpflichtige, nicht nach § 5 KStG steuerbefreite Organgesellschaft i. S. d. § 1 Absatz 1, §§ 14, 17 KStG als 
sichergestellt. Dies gilt nur, wenn in den Fällen der Gesamtrechtsnachfolge der Umwandlungsbeschluss bis zum 31.12.2011 erfolgt ist 
oder in den anderen Fällen der Einbringungsvertrag bis zum 31.12.2011 geschlossen worden ist. 


Abweichend von RandnrRn. 15.26 ist RandnrRn. 15.26 des BMF-Schreibens vom 25.3.1998, BStBl I S. 268, anzuwenden, wenn die 
unmittelbare oder mittelbare Veräußerung der Anteile einer an der Spaltung beteiligten Körperschaften bis zum 31.12.2011 erfolgt ist. 


Die BMF-Schreiben vom 4.9.2007, BStBl I S. 698, und vom 20.5.2009, BStBl I S. 671, werden mit Wirkung der Veröffentlichung dieses 
Schreibens aufgehoben. 


 


Besonderer Teil zum UmwStG 


A. Auswirkungen der Umwandlung auf eine Organschaft 


I. Organträger als übertragender bzw. umzuwandelnder Rechtsträger 


1. Verschmelzung des Organträgers 


Geht das Vermögen des Organträgers und damit auch die Beteiligung an der Organgesellschaft durch Verschmelzung auf ein anderes 
gewerbliches Unternehmen i. S. d. § 14 Absatz 1 Satz 1 Nummer 2 KStG über, tritt der übernehmende Rechtsträger grundsätzlich in den 
Gewinnabführungsvertrag ein. 


 


a) Fortsetzung einer bestehenden Organschaft im Verhältnis zum übernehmenden Rechtsträger 


Infolge des in § 12 Absatz 3 Satz 1 UmwStG angeordneten Eintritts des übernehmenden Rechtsträgers in die steuerliche Rechtsstellung 
des übertragenden Rechtsträgers ist dem übernehmenden Rechtsträger mit Wirkung ab dem steuerlichen Übertragungsstichtag eine im 
Verhältnis zwischen dem übertragenden Rechtsträger und der Organgesellschaft bestehende finanzielle Eingliederung zuzurechnen 
(BFH vom 28.7.2010, I R 89/09, BStBl 2011 II S. 528). Die Voraussetzungen einer Organschaft sind danach vom Beginn des Wirtschafts-
jahres der Organgesellschaft an erfüllt, wenn dem übernehmenden Rechtsträger z. B. nach §§ 2, 20 Absatz 5 und 6 oder § 24 Absatz 4 
UmwStG auch die Beteiligung an der Organgesellschaft steuerlich rückwirkend zum Beginn des Wirtschaftsjahrs der Organgesellschaft 
zuzurechnen ist (vgl. z. B. Rnandnr. 02.03). 


 


b) Erstmalige Begründung einer Organschaft zum übernehmenden Rechtsträger 


Eine noch gegenüber dem übertragenden Rechtsträger bestehende finanzielle Eingliederung zum steuerlichen Übertragungsstichtag ist 
dem übernehmenden Rechtsträger infolge des in § 12 Absatz 3 Satz 1 UmwStG angeordneten Eintritts in die steuerliche Rechtsstellung 
mit Wirkung ab dem steuerlichen Übertragungsstichtag zuzurechnen (vgl. Rnandnr. Org.02). Eine Organschaft kann durch den überneh-
menden Rechtsträger mit steuerlicher Rückwirkung nur begründet werden, wenn diesem auch die Anteile an der künftigen Organgesell-
schaft steuerlich rückwirkend (z. B. nach §§ 2, 20 Absatz 5 und 6 oder § 24 Absatz 4 UmwStG) zum Beginn des Wirtschaftsjahrs der 
Organgesellschaft zuzurechnen sind. Werden die Voraussetzungen der finanziellen Eingliederung erst infolge der Umwandlung geschaf-
fen (z. B. übertragender Rechtsträger und übernehmender Rechtsträger besitzen vor der Umwandlung eine Beteiligung von jeweils unter 


                                                           


 
1) Rdnrn. 21.12 und 21.13 des BMF-Schreibens vom 25.3.1998 (BStBl I S. 268) sind teilweise überholt (>BFH vom 12.10.2011 – BStBl 2012 II S. 445). 
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50 %), ist die rückwirkende erstmalige Begründung einer Organschaft mangels Eintritt in die steuerliche Rechtsstellung hinsichtlich einer 
beim übertragenden Rechtsträger zum steuerlichen Übertragungsstichtag bestehenden finanziellen Eingliederung somit nicht möglich. 


 


c) Beendigung der Organschaft bei Abwärtsverschmelzung 


Wird der Organträger auf die Organgesellschaft verschmolzen, endet die Organschaft mit Wirkung zum steuerlichen Übertragungsstich-
tag. Bei Beendigung des Gewinnabführungsvertrags vor Ablauf von fünf Jahren ist in diesen Fällen ein wichtiger Grund i. S. d. § 14 
Absatz 1 Satz 1 Nummer 3 Satz 2 KStG anzunehmen. 


 


d) Organschaftliche Ausgleichsposten 


[einstweilen frei] Die Verschmelzung des Organträgers stellt einen Veräußerungsvorgang i. S. d. § 14 Absatz 4 KStG hinsichtlich der 
Beteiligung an der Organgesellschaft dar (vgl. Randnr. 00.02). Auf dieses Organschaftsverhältnis entfallende organschaftliche Aus-
gleichsposten sind nach § 14 Absatz 4 Satz 2 KStG zum steuerlichen Übertragungsstichtag aufzulösen. Wird die Organschaft vom über-
nehmenden Rechtsträger zulässigerweise fortgeführt, sind die organschaftlichen Ausgleichspostenabweichend davon nicht aufzulösen, 
wenn die Verschmelzung zum Buchwert erfolgt. Der übernehmende Rechtsträger hat die organschaftlichen Ausgleichsposten fortzufüh-
ren. Erfolgt die Verschmelzung zum gemeinen Wert, sind die organschaftlichen Ausgleichsposten in voller Höhe, bei Verschmelzung zum 
Zwischenwert anteilig aufzulösen. 


 


In den Fällen der Abwärtsverschmelzung sind die organschaftlichen Ausgleichsposten stets in voller Höhe aufzulösen, da eine Fortführung 
der Organschaft ausscheidet (vgl. Randnr. Org.04). 


 


2. Auf- und Abspaltung, Ausgliederung 


Geht das Vermögen des Organträgers durch Aufspaltung auf ein anderes gewerbliches Unternehmen i. S. d. § 14 Absatz 1 Satz 1 Num-
mer 2 KStG über, tritt der übernehmende Rechtsträger nach Maßgabe des Spaltungsvertrags oder -plans (§ 131 Absatz 1 Nummer 1 
UmwG) in den bestehenden Gewinnabführungsvertrag ein. Dem die Beteiligung an der Organgesellschaft übernehmenden Rechtsträger 
ist eine gegenüber dem übertragenden Rechtsträger zum steuerlichen Übertragungsstichtag bestehende finanzielle Eingliederung zuzu-
rechnen; Rnandnr. Org.02 f. gelten entsprechend. 


Organschaftliche Ausgleichsposten sind nach § 14 Absatz 4 Satz 2 KStG aufzulösen. Rnandnr. Org.05 gilt entsprechend. Bleiben die 
organschaftlichen Ausgleichsposten danach ganz oder teilweise bestehen, sind sie vom übernehmenden Rechtsträger fortzuführen, auf 
den die Organbeteiligung übergeht.  


Geht die Beteiligung an der Organgesellschaft im Wege der Abspaltung auf ein anderes gewerbliches Unternehmen i. S. d. § 14 Absatz 1 
Satz 1 Nummer 2 KStG über, wird dem übernehmenden Rechtsträger eine gegenüber dem übertragenden Rechtsträger zum steuerlichen 
Übertragungsstichtag bestehende finanzielle Eingliederung zugerechnet. Rnandnr. Org.02 f. gelten entsprechend. 


Auf dieses Organschaftsverhältnis entfallende organschaftliche Ausgleichsposten sind nach § 14 Absatz 4 Satz 2 KStG aufzulösen. 
Randnr. Org.05 gilt entsprechend. Bleiben die organschaftlichen Ausgleichsposten danach ganz oder teilweise bestehen, sind sie vom 
übernehmenden Rechtsträger fortzuführen, auf den die Organbeteiligung übergeht.  


Geht die Beteiligung an der Organgesellschaft im Wege der Ausgliederung auf ein anderes gewerbliches Unternehmen i. S. d. § 14 Ab-
satz 1 Satz 1 Nummer 2 KStG über, wird dem übernehmenden Rechtsträger eine gegenüber dem übertragenden Rechtsträger beste-
hende finanzielle Eingliederung mit Wirkung ab dem steuerlichen Übertragungsstichtag zugerechnet. Steuerlicher Übertragungsstichtag 
ist in den Fällen des Anteilstauschs i. S. d. § 21 UmwStG der Zeitpunkt, zu dem das wirtschaftliche Eigentum an den Anteilen an der 
Organgesellschaft übergeht (vgl. Rnandnr. 21.17). In den Fällen der Einbringung von Anteilen i. S. d. § 21 UmwStG an der Organgesell-
schaft ist eine Fortsetzung der Organschaft deshalb nur möglich, wenn das betreffende Wirtschaftsjahr der Organgesellschaft nach dem 
steuerlichen Übertragungsstichtag beginnt.  


Auf dieses Organschaftsverhältnis entfallende organschaftliche Ausgleichsposten sind nach § 14 Absatz 4 Satz 2 KStG aufzulösen. 
Randnr. Org.05 gilt entsprechend. Bleiben die organschaftlichen Ausgleichsposten danach ganz oder teilweise bestehen, sind sie vom 
übernehmenden Rechtsträger fortzuführen, auf den die Organbeteiligung übergeht.  


Verbleibt bei einer Abspaltung oder Ausgliederung eine die Mehrheit der Stimmrechte vermittelnde Beteiligung an der Organgesellschaft 
beim bisherigen Organträger, wird das bestehende Organschaftsverhältnis durch die Umwandlung nicht berührt. 


 


3. Formwechsel des Organträgers 


Der Formwechsel des Organträgers hat auf den Fortbestand eines Gewinnabführungsvertrags keinen Einfluss und berührt daher das 
Organschaftsverhältnis nicht, wenn beim Organträger neuer Rechtsform die Voraussetzungen des § 14 Absatz 1 Satz 1 Nummer 2 KStG 
vorliegen. Beim Formwechsel i. S. d. § 1 Absatz 1 Satz 1 Nummer 2 und Absatz 3 Nummer 3 UmwStG giltelten Rnandnr. Org.02 und 
Org.05 entsprechend. Im Fall der erstmaligen Begründung der Organschaft im Anschluss an einen Formwechsel i. S. d. § 1 Absatz 1 
Satz 1 Nummer 2 und Absatz 3 Nummer 3 UmwStG gilt Rnandnr. Org.03 entsprechend. 


 


4. Mindestlaufzeit und vorzeitige Beendigung des Gewinnabführungsvertrags 


Für die Prüfung der Mindestlaufzeit des Gewinnabführungsvertrags nach § 14 Absatz 1 Satz 1 Nummer 3 KStG ist die Laufzeit bei dem 
bisherigen und dem künftigen Organträger (übernehmender Rechtsträger bzw. Organträger neuer Rechtsform) zusammenzurechnen, 
wenn der übernehmende Rechtsträger aufgrund der Umwandlung in den bestehenden Gewinnabführungsvertrag eintritt. 


Die Umwandlung des Unternehmens des Organträgers istkann ein wichtiger Grund sein, einen noch nicht fünf aufeinander folgende Jahre 
durchgeführten Gewinnabführungsvertrag zu kündigen oder im gegenseitigen Einvernehmen zu beenden (vgl. R 14.5 Absatz 6 Satz 2 
KStR 2022). Das gilt nicht für den Formwechsel i. S. d. § 190 UmwG (vgl. R 60 Absatz 6 Satz 2 KStR 2004). 


 


5. Begründung einer Organschaft nach Einbringung i. S. d. § 20 UmwStG 


Die im Zuge einer Einbringung i. S. d. § 20 UmwStG erhaltenen Anteile an einer Kapitalgesellschaft (übernehmender Rechtsträger) sind 
dem Einbringenden (übertragender Rechtsträger) steuerlich mit Ablauf des steuerlichen Übertragungsstichtags zuzurechnen (vgl. 
Rnandnr. 20.14). Eine Organschaft zwischen dem übertragenden Rechtsträger und dem übernehmenden Rechtsträger kann daher grund-
sätzlich bereits ab diesem Zeitpunkt begründet werden. Weitere Voraussetzung hierfür ist jedoch, dass das eingebrachte Vermögen dem 
übertragenden Rechtsträger zum Einbringungszeitpunkt auch steuerlich zuzurechnen war (vgl. Rnandnr. 20.14 sowie BFH vom 
28.7.2010, I R 89/09, BStBl 2011 II S. 528). Die steuerliche Anerkennung der Organschaft erfordert zudem, dass der Gewinnabführungs-
vertrag bis zum Ende des betreffenden Wirtschaftsjahrs der Organgesellschaft wirksam wird. Fällt der steuerliche Übertragungsstichtag 


Org.04 


Org.05 


Org.06 


Org.07 


Org.08 


Org.08 


Org.09 


Org.10 


Org.11 


Org.12 


Org.13 







 


86 


zugleich auf das Ende des Wirtschaftsjahrs des übernehmenden Rechtsträgers, kann die Organschaft daher frühestens für das Wirt-
schaftsjahr des übernehmenden Rechtsträgers begründet werden, das nach dem steuerlichen Übertragungsstichtag beginnt. Eine Zu-
rechnung ab dem steuerlichen Übertragungsstichtag scheidet aus, wenn die Anteile an der Organgesellschaft im Rückwirkungszeitraum 
(unterjährig) von einem Dritten auf den Organträger übergehen (BFH vom 10.5.2017, I R 19/15, BStBl 2019 II S. 81). 


Wird mit steuerlicher Rückwirkung z. B. ein Teilbetrieb, zu demssen funktional wesentlichen Betriebsgrundlagen eine Mehrheitsbeteili-
gung gehört, in eine Kapitalgesellschaft (übernehmender Rechtsträger) eingebracht, ist wegen des in § 23 Absatz 1 i. V. m. § 12 Absatz 3 
erster Halbsatz UmwStG geregelten Eintritts in die steuerliche Rechtsstellung eine zum steuerlichen Übertragungsstichtag noch gegen-
über dem übertragenden Rechtsträger bestehende finanzielle Eingliederung mit Wirkung ab dem steuerlichen Übertragungsstichtag dem 
übernehmenden Rechtsträger zuzurechnen.  
 


6. Begründung einer Organschaft nach Anteilstausch i. S. d. § 21 UmwStG 


 Wird eine die Mehrheit der Stimmrechte vermittelnde Beteiligung an einer Kapitalgesellschaft (erworbene Gesellschaft) in eine andere 
Kapitalgesellschaft (übernehmende Gesellschaft) nach § 21 UmwStG eingebracht, kann die Einbringung steuerlich nicht rückwirkend 
erfolgen (vgl. Randnr. 21.17). Eine Organschaft zwischen der übernehmenden Gesellschaft und der erworbenen Gesellschaft kann daher 
frühestens ab dem Beginn des auf die Einbringung folgenden Wirtschaftsjahrs der erworbenen Gesellschaft begründet werden.. 


Bestand bei einem Anteilstausch i. S. d. § 21 UmwStG bisher zwischen dem Einbringenden und der erworbenen Gesellschaft eine Org-
anschaft, kann bei Vorliegen der in § 14 Absatz 1 Satz 1 Nummer 1 Satz 2 KStG genannten Voraussetzungen das bestehende Organ-
schaftsverhältnis in Form einer mittelbaren Organschaft fortgeführt werden. 


Die auf das bisherige unmittelbare Organschaftsverhältnis entfallenden organschaftlichen Ausgleichsposten sind nach § 14 Absatz 4 
Satz 2 KStG aufzulösen. Rnandnr. Org.05 gilt entsprechend. Bleiben die organschaftlichen Ausgleichsposten danach ganz oder teilweise 
bestehen, sind sie vom Organträger fortzuführen.  


Bringt bei einer Kettenozweistufigen Organschaft, bei der die Tochter-Kapitalgesellschaft Organträgerin im Verhältnis zur Enkel-Kapital-
gesellschaft und Organgesellschaft im Verhältnis zur Muttergesellschaft ist, die Tochter-Kapitalgesellschaft ihre Beteiligung an der Enkel-
Kapitalgesellschaft in die Muttergesellschaft ein, ist eine sich unmittelbar anschließende Begründung der Organschaft zwischen der Enkel-
Kapitalgesellschaft und der Muttergesellschaft möglich, denn die Enkel-Kapitalgesellschaft war durchgängig in die Muttergesellschaft 
finanziell eingegliedert (zunächst mittelbar und anschließend unmittelbar).  


Die auf das bisherige Organschaftsverhältnis entfallenden organschaftlichen Ausgleichsposten in der Steuerbilanz der Tochter-Kapital-
gesellschaft sind nach § 14 Absatz 4 Satz 2 KStG stets in voller Höhe aufzulösen.  


 


 


7. Anwachsung bei einer Organträger-Personengesellschaft 


Erfolgt bei einer Organträger-Personengesellschaft wegen des Ausscheidens des vorletzten Gesellschafters eine Anwachsung des Ver-
mögens auf den verbleibenden Gesellschafter, ist für die Beurteilung des Vorliegens der finanziellen Eingliederung – sofern die Organ-
gesellschaft beim verbleibenden Gesellschafter nicht bereits mittelbar finanziell eingegliedert war – wie folgt zu unterscheiden: 


– Ist die Anwachsung Folge einer übertragenden Umwandlung mit steuerlicher Rückwirkung, ist dem verbleibenden Gesellschafter die 
Beteiligung an der Organgesellschaft auch mit steuerlicher Rückwirkung zuzurechnen. 


– Ist die Anwachsung Folge einer Übertragung, für die die steuerliche Rückwirkung nach dem UmwStG nicht gilt (z. B. Veräußerung 
der Mitunternehmerbeteiligung), ist die Beteiligung an der Organgesellschaft dem verbleibenden Gesellschafter erst mit Übergang 
des wirtschaftlichen Eigentums zuzurechnen. 


Die organschaftlichen Ausgleichsposten sind von dem verbleibenden Gesellschafter in unveränderter Höhe fortzuführen.  


 


8. Zurechnung des Organeinkommens bei Umwandlung des Organträgers 


Das Einkommen der Organgesellschaft ist dem Organträger für das Kalenderjahr (Veranlagungszeitraum) zuzurechnen, in dem die Or-
gangesellschaft das Einkommen bezogen hat (BFH vom 29.10.1974, I R 240/72, BStBl 1975 II S. 126). Bei Fortsetzung einer bestehenden 
Organschaft (vgl. z. B. Rnandnr. Org.02) ist das Organeinkommen demjenigen Rechtsträger zuzurechnen, der zum Schluss des Wirt-
schaftsjahrs der Organgesellschaft als Organträger anzusehen ist. 


 


II. Organträger als übernehmender Rechtsträger 


Eine Umwandlung auf den Organträger als übernehmender Rechtsträger hat auf den Fortbestand eines Gewinnabführungsvertrags kei-
nen Einfluss und berührt daher das Organschaftsverhältnis nicht. 


 


III. Organgesellschaft als übertragender bzw. umzuwandelnder Rechtsträger 


1. Verschmelzung auf eine andere Gesellschaft 


Wird die Organgesellschaft auf einen anderen Rechtsträger verschmolzen, wird ein bestehender Gewinnabführungsvertrag beendet. Die 
Verschmelzung stellt auf der Ebene des Organträgers eine Veräußerung der Beteiligung an der Organgesellschaft (vgl. Rnandnr. 00.03 f.) 
im Zeitpunkt der Wirksamkeit der Verschmelzung bzw. bei Aufwärtsverschmelzung mit Ablauf des steuerlichen Übertragungsstichtags 
dar. Eine finanzielle Eingliederung zwischen dem bisherigen Organträger und dem übernehmenden Rechtsträger kann frühestens ab 
dem Zeitpunkt der Wirksamkeit der Verschmelzung bestehen (vgl. Rnandnr. 13.06). 


Auf dieses Organschaftsverhältnis entfallende organschaftliche Ausgleichsposten sind diese nach § 14 Absatz 4 Satz 2 KStG stets in 
voller Höhe aufzulösen. 


 


2. Auf- und Abspaltung, Ausgliederung 


Die Organgesellschaft bleibt bei der Abspaltung und bei der Ausgliederung bestehen und die Organschaft kann unverändert fortgeführt 
werden. Der Gewinnabführungsvertrag wird dadurch nicht berührt. 


Die Abspaltung stellt auf der Ebene des Organträgers eine anteilige Veräußerung der Beteiligung an der Organgesellschaft (vgl. § 15 
i. V. m. § 13 UmwStG) im Zeitpunkt der Wirksamkeit der Abspaltung dar. Auf dieses Organschaftsverhältnis entfallende organschaftliche 
Ausgleichsposten sind nach § 14 Absatz 4 Satz 2 KStG nach Maßgabe des Wertverhältnisses in § 15 Absatz 3 UmwStG anteilig aufzu-
lösen. Rnandnr. Org.05 gilt entsprechend. Bleiben die organschaftlichen Ausgleichsposten danach ganz oder teilweise bestehen, sind sie 
vom Organträger fortzuführen.  


Wird die Organgesellschaft aufgespaltent, endet der Gewinnabführungsvertrag. Rnandnr. Org.21 gilt entsprechend. 
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3. Formwechsel 


Der Formwechsel einer Organgesellschaft in eine Kapitalgesellschaft anderer Rechtsform berührt die steuerliche Anerkennung der Org-
anschaft nicht. 


Beim Formwechsel in eine Personengesellschaft endet das Organschaftsverhältnis. Auf dieses Organschaftsverhältnis entfallende org-
anschaftliche Ausgleichsposten sind nach § 14 Absatz 4 Satz 5 KStG stets in voller Höhe aufzulösen.  


Wird eine Tochter-Personengesellschaft mit steuerlicher Rückwirkung formwechselnd in eine Tochter-Kapitalgesellschaft umgewandelt, 
ist dem Einbringenden die Beteiligung an der Tochter-Kapitalgesellschaft mit Ablauf des steuerlichen Übertragungsstichtags zuzurechnen; 
Rnandnr. Org.13 gilt entsprechend. Zum rückwirkenden Formwechsel vgl. auch BFH vom 17.9.2003, I R 55/02, BStBl 2004 II S. 534. 


 


4. Vorzeitige Beendigung des Gewinnabführungsvertrags 


Die Beendigung eines Gewinnabführungsvertrags infolge der Umwandlung der Organgesellschaft istkann ein wichtiger Grund i. S. d. § 14 
Absatz 1 Satz 1 Nummer 3 Satz 2 KStG sein, es sei den es handelt sich um einen Formwechsel einer Kapitalgesellschaft iin eine Kapi-
talgesellschaft anderer Rechtsform (vgl. R 14.560 Absatz 6 Satz 2 und 3 KStR 202204). Bei einem Formwechsel einer Kapitalgesellschaft 
in eine Kapitalgesellschaft anderer Rechtsform liegt kein wichtiger Grund vor. 


 


5. Zurechnung eines Übertragungsgewinns bzw. -verlusts 


Bei Verschmelzung oder Aufspaltung ist ein steuerlicher Übertragungsgewinn Teil des dem Organträger nach § 14 Absatz 1 Satz 1 KStG 
zuzurechnenden Einkommens (BFH vom 11.8.2021, I R 27/18, BStBl 2023 II S. 195). Eine Erfassung des Übertragungsgewinns und eine 
Verrechnung mit vororganschaftlichen Verlusten bei der Organgesellschaft setzt voraus, dass der Gewinnabführungsvertrag zuvor been-
det wurde (BMF-Schreiben vom .10.2.2023 BStBl I S. 250). Auf R 14.5 Absatz 6 und 7 KStR 2022 wird hingewiesen.von der Organge-
sellschaft selbst zu versteuern. Bei Abspaltung oder Ausgliederung ist ein steuerlicher Übertragungsgewinn bei weiter bestehender Or-
gangesellschaft dem Organträger zuzurechnen. 


 


6. Mehr- und Minderabführungen 


Wenn bei einer Sach- oder Anteilseinbringung durch die Organgesellschaft in eine andere Kapitalgesellschaft oder Genossenschaft das 
eingebrachte Vermögen steuerlich mit dem Buchwert, in der Handelsbilanz jedoch mit dem Verkehrswert angesetzt wird, ist auf die sich 
daraus ergebende Mehrabführung § 14 Absatz 4 KStG anzuwenden. 


 


IV. Organgesellschaft als übernehmender Rechtsträger 


1. Fortgeltung der Organschaft 


Ein bestehendes Organschaftsverhältnis wird durch die Umwandlung einer anderen Gesellschaft auf die Organgesellschaft nicht berührt, 
wenn die finanzielle Eingliederung auch nach der Umwandlung fortbesteht. 


 


2. Übernahmegewinn bzw. -verlust und Gewinnabführung 


Entsteht bei der Organgesellschaft i. R. d. Umwandlung ein handelsrechtlicher Übernahmegewinn, ist hinsichtlich der handelsrechtlichen 
Abführungsverpflichtung wie folgt zu unterscheiden: 


1. Bei der Aufwärtsverschmelzung einer der Organgesellschaft nachgeordneten Gesellschaft auf die Organgesellschaft erstreckt sich 
die Gewinnabführungsverpflichtung der Organgesellschaft auch auf einen handelsrechtlichen Übernahmegewinn. 


2. Bei der Seitwärtsverschmelzung einer Schwestergesellschaft auf die Organgesellschaft unterliegt ein handelsrechtlicher Übernahme-
gewinn insoweit nicht der Pflicht zur Gewinnabführung, als er zur Aufstockung des Nennkapitals verwendet oder in die Kapitalrücklage 
eingestellt wird. 


Gewährt die übernehmende Organgesellschaft als Gegenleistung nach der Rechtslage in § 272 HGB i. d. F. vornach Inkrafttreten des 
Bilanzrechtsmodernisierungsgesetzes (BilMoG) vom 25.5.2009, BGBl. I S. 1102, bilanzierte eigene Anteile, führt dies zu einer Kapitaler-
höhung (BMF-Schreiben vom 27.11.2013, BStBl I S. 1615). ist dDer handelsrechtliche Übernahmegewinn in dem Betrag, der nach § 301 
AktG an den Organträger abzuführen ist, enthaltenerhöht sich insoweit nicht. 


Entsteht bei der Organgesellschaft ein handelsrechtlicher Übernahmeverlust, unterliegt dieser der Verlustübernahme nach § 302 AktG 
bzw. mindert den Betrag, der nach § 301 AktG an den Organträger abzuführen ist. 


 


3. Mehr- und Minderabführungen 


Geht das Vermögen einer anderen Gesellschaft durch Umwandlung oder Einbringung auf eine Organgesellschaft über und setzt die 
übernehmende Organgesellschaft das auf sie übergehende Vermögen in der Steuerbilanz mit den Buchwerten, handelsrechtlich jedoch 
mit den Verkehrswerten an, ist auf die sich daraus ergebende Mehrabführung § 14 Absatz 34 Satz 1 KStG anzuwenden. Das Tatbe-
standsmerkmal „vororganschaftlich“ in § 14 Absatz 3 Satz 1 KStG ist nur in zeitlicher, nicht auch in sachlicher Hinsicht zu verstehen; 
außerorganschaftlich verursachte Mehrabführungen in organschaftlicher Zeit sind nicht erfasst (BFH vom 21.2.2022, I R 51/19, BStBl 
2023 II S. 725).  


Bestanden bereits bei dem übertragenden Rechtsträger Bewertungsunterschiede zwischen Handels- und Steuerbilanz, führen sowohl 
der Unterschiedsbetrag zwischen dem handelsrechtlichen und dem steuerlichen Übernahmegewinn als auch die spätere Auflösung der 
Bewertungsunterschiede bei der Organgesellschaft zu Mehr- bzw. Minderabführungen i. S. d. § 14 Absatz 3 KStG. 


 


V. Organschaftliche Ausgleichsposten und Rücklage nach § 34 Absatz 6e Satz 15 KStG 


Für organschaftliche Ausgleichsposten im Sinne des § 14 Absatz 4 KStG i. d. F. vor dem Jahressteuergesetz 2022 vom 16.12.2022, 
BGBl. I S. 2294, sind die diese betreffenden Rn. des BMF-Schreibens vom 11.11.2011, BStBl I S. 1314, weiterhin anzuwenden. Zur 
Behandlung der Rücklage nach § 34 Absatz 6e Satz 15 KStG vgl. BMF-Schreiben vom 29.9.2022, BStBl I S. 1412. 


 


B. Auswirkungen auf das steuerliche Einlagekonto und den Sonderausweis 


I. Übersicht 


Eine Verschmelzung sowie eine Auf- und Abspaltung führt zu folgenden Kapitalveränderungen bei der übertragenden und bei der über-
nehmenden Körperschaft; dies gilt für die übertragende Körperschaft auch bei Umwandlung auf ein Personenunternehmen: 
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 Übertragende Körperschaft Übernehmende Körperschaft 


Verschmelzung 
und Aufspaltung 


Fiktive Herabsetzung des Nennka-
pitals und damit Auflösung eines 
eventuell bestehenden Sonder-
ausweises i. S. d. § 28 Absatz 1 
Satz 3 KStG (§ 29 Absatz 1, § 28 
Absatz 2 KStG). Erhöhung des 
steuerlichen Einlagekontos um 
den Betrag des Nennkapitals ab-
züglich des Sonderausweises. 


Bei einer Abwärtsverschmelzung bzw. -spaltung 
gilt Nebenstehendes gem. § 29 Absatz 1 i. V. m. 
Absatz 2 Satz 3 bzw. Absatz 3 Satz 3 KStG auch 
für die übernehmende Körperschaft; zusätzlich 
anteilige Minderung des danach erhöhten Be-
stands des steuerlichen Einlagekontos im Ver-
hältnis des Anteils des übertragenden Rechtsträ-
gers am Übernehmer nach § 29 Absatz 2 Satz 3 
bzw. Absatz 3 Satz 3 [i. V. m. Absatz 2 Satz 3] 
KStG. 


 
 Übertragende Körperschaft Übernehmende Körperschaft 


  Zurechnung der – in den Fällen der Aufwärtsver-
schmelzung bzw. -spaltung nach § 29 Absatz 2 
Satz 2 ggf. i. V. m. Absatz 3 Satz 3 KStG anteilig 
gekürzten – Bestände des steuerlichen Einlage-
kontos (§ 29 Absatz 2 bzw. 3 KStG). 


  Anpassung des Nennkapitals und ggf. Neubil-
dung oder Anpassung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 und 3 KStG). 


Bei Abwärtsverschmelzung bzw. -spaltung: Erhö-
hung des fiktiv auf 0 € herabgesetzten Nennkapi-
tals und ggf. Neubildung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 KStG). 


Abspaltung Fiktive Herabsetzung des Nennka-
pitals und Auflösung eines eventu-
ell bestehenden Sonderausweises 
i. S. d. § 28 Absatz 1 Satz 3 KStG 
(§ 29 Absatz 1, § 28 Absatz 2 
KStG). Erhöhung des steuerlichen 
Einlagekontos um den Betrag des 
Nennkapitals abzüglich des Son-
derausweises. 


Bei einer Abwärtsabspaltung gilt Nebenstehendes 
gem. § 29 Absatz 1 i. V. m. Absatz 2 Satz 3 
i. V. m. Absatz 3 Satz 3 KStG auch für die über-
nehmende Körperschaft; zusätzlich anteilige Min-
derung des danach erhöhten Bestands des steu-
erlichen Einlagekontos im Verhältnis des Anteils 
des übertragenden Rechtsträgers am Überneh-
mer nach § 29 Absatz 3 Satz 3 i. V. m. Absatz 2 
Satz 3 KStG. 


 Anteilige Verringerung des steuer-
lichen Einlagekontos (§ 29 Ab-
satz 3 KStG). 


Anteilige Hinzurechnung des – in den Fällen der 
Aufwärtsabspaltung nach § 29 Absatz 1 i. V. m. 
Absatz 2 Satz 2 i. V. m. Absatz 3 Satz 3 KStG an-
teilig gekürzten – steuerlichen Einlagekontos 
(§ 29 Absatz 3 KStG). 


 Erhöhung des fiktiv auf 0 € herab-
gesetzten Nennkapitals und ggf. 
Neubildung eines Sonderauswei-
ses (§ 29 Absatz 4, § 28 Absatz 1 
KStG). 


Anpassung des Nennkapitals und ggf. Neubil-
dung bzw. Anpassung eines Sonderausweises 
(§ 29 Absatz 4, § 28 Absatz 1 und 3 KStG). 


Bei Abwärtsabspaltung: Erhöhung des fiktiv auf 
0 € herabgesetzten Nennkapitals und ggf. Neubil-
dung eines Sonderausweises (§ 29 Absatz 4, 
§ 28 Absatz 1 KStG). 


 


II. Anwendung des § 29 KStG 


1. Sachlicher Anwendungsbereich 


§ 29 KStG gilt für Umwandlungen i. S. d. § 1 UmwG. Auf ausländische Umwandlungen mit ausschließlich unbeschränkt steuerpflichtigen 
Körperschaften ist § 29 KStG entsprechend anwendbar. Wegen fehlender betragsmäßiger Auswirkung kommt § 29 KStG für Fälle der 
Ausgliederung i. S. d. § 123 Absatz 3 UmwG nicht zur Anwendung. 


 


2. Behandlung bei der übertragenden Körperschaft 


a) Fiktive Herabsetzung des Nennkapitals 


Bei der übertragenden Körperschaft gilt im ersten Schritt das Nennkapital zum steuerlichen Übertragungsstichtag als in vollem Umfang 
herabgesetzt. Auf die fiktive Kapitalherabsetzung ist § 28 Absatz 2 Satz 1 KStG entsprechend anzuwenden. Danach verringert sich zu-
nächst ein bestehender Sonderausweis auf 0 €. Der den Sonderausweis übersteigende Betrag erhöht den Bestand des steuerlichen 
Einlagekontos. Maßgebend ist der Bestand des Sonderausweises, der sich am steuerlichen Übertragungsstichtag ergibt. Die fiktive Her-
absetzung des Nennkapitals gilt auch für den Fall der Abspaltung i. S. d. § 123 Absatz 1 und 2 UmwG. 


Bei optierenden Gesellschaften i. S. d. § 1a KStG finden § 29 Absatz 1 und 4 KStG mangels Nennkapital keine Anwendung. Dement-
sprechend sind auch Rn. K.07 und K.15 (Anpassung des Nennkapitals nach der Umwandlung) nicht anzuwenden. 


 


b) Verringerung der Bestände beim steuerlichen Einlagekonto 


Bei einer Verschmelzung nach § 2 UmwG sowie bei einer Aufspaltung nach § 123 Absatz 1 UmwG verringert sich das steuerliche Einla-
gekonto der übertragenden Körperschaft in vollem Umfang (§ 29 Absatz 2 Satz 1, Absatz 3 Satz 1 und 2 KStG). In der letzten gesonderten 
Feststellung auf den steuerlichen Übertragungsstichtag ist der Bestand nach Berücksichtigung von Zu- und Abgängen (z. B. bei Gewinn-
ausschüttungen im Rückwirkungszeitraum, vgl. z. B. RandnrRn. 02.34) und vor dem Vermögensübergang anzusetzen. 


Bei einer Abspaltung nach § 123 Absatz 2 UmwG verringert sich der Bestand des steuerlichen Einlagekontos anteilig in dem in § 29 
Absatz 3 Satz 1, 2 und 4 KStG genannten Umfang. Maßgebend für die Verringerung ist der nach Berücksichtigung von Zu- und Abgängen 
ermittelte (ggf. fiktive) Bestand des steuerlichen Einlagekontos zum steuerlichen Übertragungsstichtag; dies gilt auch dann, wenn der 
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steuerliche Übertragungsstichtag nicht auf den Schluss des Wirtschaftsjahrs des übertragenden Rechtsträgers fällt. Für nach dem steu-
erlichen Übertragungsstichtag erfolgende Leistungen ist der um den Verringerungsbetrag geminderte (ggf. fiktive) Bestand des steuerli-
chen Einlagekontos zum steuerlichen Übertragungsstichtag maßgebend. 


Die Verringerung des Bestands erfolgt unabhängig von der Rechtsform des übernehmenden Rechtsträgers. Sie ist auch vorzunehmen, 
soweit eine Hinzurechnung des steuerlichen Einlagekontos bei der übernehmenden Körperschaft nach § 29 Absatz 2 Satz 2 KStG unter-
bleibt. 


 


c) Anpassung des Nennkapitals bei Abspaltung 


Bei einer Abspaltung gilt das nach § 29 Absatz 1 KStG als auf 0 € herabgesetzt geltende Nennkapital des übertragenden Rechtsträgers 
(vgl. RandnrRn. K.03) als auf den Stand unmittelbar nach der Übertragung erhöht. Für die fiktive Kapitalerhöhung gilt § 28 Absatz 1 KStG 
entsprechend. Das Nennkapital verringert damit vorrangig das steuerliche Einlagekonto bis zu dessen Verbrauch, ein übersteigender 
Betrag ist als Sonderausweis zu erfassen. Maßgeblich ist dabei der Bestand des steuerlichen Einlagekontos, der sich nach Anwendung 
des § 29 Absatz 1 bis 3 KStG ergeben hat. 


 


d) Zusammenfassendes Beispiel 


Beispiel: 


Die X-GmbH (voll eingezahltes Nennkapital 300.000 €, davon Sonderausweis 100.000 €) wird hälftig abgespalten. Das Nennkapital 
nach Abspaltung soll 50.000 € betragen. Das steuerliche Einlagekonto beträgt 0 €. 
 
Lösung: 


 Vorspalte Einlagekonto Sonderausweis 


Anfangsbestand  0 € 100.000 € 


Betrag der fiktiven Kapitalherabset-
zung 300.000 €   


Verringerung des Sonderausweises ./. 
100.000 €  ./. 100.000 € 


Rest, Zugang beim steuerlichen 
Einlagekonto 200.000 € + 200.000 €  


Zwischenergebnis  200.000 € 0 € 


Abgang vom steuerlichen Einlage-
konto (= 50 %)  ./. 100.000 €  


Zwischenergebnis  100.000 € 0 € 


Betrag der fiktiven Kapitalerhöhung 50.000 €   


Verringerung des steuerlichen Ein-
lagekontos ./. 50.000 € ./. 50.000 €  


Schlussbestände  50.000 € 0 € 


 


3. Behandlung bei der übernehmenden Körperschaft  


a) Hinzurechnung des Bestands des steuerlichen Einlagekontos bei der übernehmenden Körperschaft 


Soweit das Vermögen einer Körperschaft auf eine andere unbeschränkt steuerpflichtige Körperschaft übergeht, erhöht sich der Bestand 
des steuerlichen Einlagekontos der übernehmenden Körperschaft nach Maßgabe des § 29 Absatz 2 bzw. 3 KStG zum Schluss des Wirt-
schaftsjahrs, in das der steuerliche Übertragungsstichtag fällt. Bei Verschmelzungen sowie bei Auf- und Abspaltungen kann sich das 
steuerliche Einlagekonto der übernehmenden Körperschaft nur in dem in § 29 Absatz 2 und 3 KStG geregelten Umfang erhöhen. § 29 
KStG ist insoweit gegenüber § 27 KStG die speziellere Vorschrift. 


 


b) Beteiligung der übernehmenden Körperschaft an der übertragenden Körperschaft (Aufwärtsverschmelzung bzw. -spaltung) 


Ist die übernehmende Körperschaft (Muttergesellschaft) an der übertragenden Körperschaft (Tochtergesellschaft) beteiligt, unterbleibt bei 
der übernehmenden Muttergesellschaft eine Hinzurechnung des Bestands des steuerlichen Einlagekontos der übertragenden Tochter-
gesellschaft in dem Verhältnis der Beteiligung der Muttergesellschaft an der Tochtergesellschaft (§ 29 Absatz 2 Satz 2 und Absatz 3 
Satz 3 KStG).  


Beispiel 1: 


Die Muttergesellschaft hält 80 % der Anteile an einer Tochtergesellschaft. Die übrigen 20 % der Anteile an der Tochtergesellschaft hält 
die X GmbH. Das steuerliche Einlagekonto der Tochtergesellschaft beträgt nach Anwendung des § 29 Absatz 1 KStG 100.000 €. 


Die Tochtergesellschaft wird auf die Muttergesellschaft verschmolzen. 


Lösung: 


Nach § 29 Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft nur um 20.000 € (= 20 % von 
100.000 €). 


Abwandlung 1lternative: 


Die Tochtergesellschaft wird hälftig auf die Muttergesellschaft abgespalten. Der gemeine Wert des abgespaltenen Teils entspricht dem 
des verbleibenden Teils (§ 29 Absatz 3 Satz 2 KStG).  


Lösung: 


Das steuerliche Einlagekonto der Tochtergesellschaft mindert sich um 50.000 € (§ 29 Absatz 3 Satz 1 KStG). Nach § 29 Absatz 3 Satz 3 
i. V. m. Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft um 10.000 € (= 50 % x 20 % von 
100.000 €). 


Abwandlung 2: 


Die Tochtergesellschaft wird im Verhältnis 80/20 auf die Muttergesellschaft und die X GmbH aufgespalten. 


Lösung: 


Nach § 29 Absatz 3 Satz 3 i. V. m. Absatz 2 Satz 2 KStG erhöht sich das steuerliche Einlagekonto der Muttergesellschaft und der X 
GmbH jeweils nicht. 
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Die Regelung gilt entsprechend, wenn die übernehmende Körperschaft (Muttergesellschaft), mittelbar z. B. über eine andere Körperschaft 
(Tochtergesellschaft), an der übertragenden Körperschaft (Enkelgesellschaft) beteiligt ist. 


 


c) Beteiligung der übertragenden Körperschaft an der übernehmenden Körperschaft (Abwärtsverschmelzung bzw. -spaltung) 


Bei Beteiligung der übertragenden Körperschaft (Muttergesellschaft) an der übernehmenden Körperschaft (Tochtergesellschaft) verringert 
sich nach § 29 Absatz 2 Satz 3 bzw. Absatz 3 Satz 3 KStG das steuerliche Einlagekonto der Tochtergesellschaft in dem Verhältnis der 
Beteiligung der übertragenden Muttergesellschaft an der übernehmenden Tochtergesellschaft. 


Bei einer Abwärtsverschmelzung finden die Regelungen des § 29 Absatz 1 und Absatz 2 Satz 1 KStG Anwendung. Bei der Ermittlung 
des steuerlichen Einlagekontos der übernehmenden Tochtergesellschaft auf den Schluss des Umwandlungsjahrs ist daher wie folgt vor-
zugehen: 


1. fiktive Herabsetzung des Nennkapitals der Tochtergesellschaft auf 0 € (§ 29 Absatz 1 KStG), 


2. Verringerung des nach 1. erhöhten steuerlichen Einlagekontos im Verhältnis der Beteiligung der Muttergesellschaft an der Tochter-
gesellschaft (§ 29 Absatz 2 Satz 3 KStG), 


3. fiktive Herabsetzung des Nennkapitals der Muttergesellschaft auf 0 € (§ 29 Absatz 1 KStG), 


4. Hinzurechnung des nach 3. erhöhten steuerlichen Einlagekontos der Muttergesellschaft (§ 29 Absatz 2 Satz 1 KStG) sowie 


5. fiktive Erhöhung des nach 1. auf 0 € herabgesetzten Nennkapitals der Tochtergesellschaft auf den Stand unmittelbar nach der Über-
tragung (§ 29 Absatz 4 KStG; RandnrRn. K.15). 


Beispiel: 


Die Muttergesellschaft M (Nennkapital 120.000 €, steuerliches Einlagekonto 80.000 € und Sonderausweis 0 €) wird auf ihre 100%ige 
Tochtergesellschaft T (Nennkapital 120.000 €, steuerliches Einlagekonto 0 € und Sonderausweis 50.000 €) verschmolzen. Das Nenn-
kapital der T nach Verschmelzung beträgt 240.000 €. 


Lösung: 


Für das steuerliche Einlagekonto und den Sonderausweis der T ergibt sich danach folgende Entwicklung: 


 Vorspalte Einlagekonto Sonderausweis 


Bestand vor der Verschmelzung  0 € 50.000 € 


Fiktive Kapitalherabsetzung auf Null 120.000 €   


Verringerung des Sonderausweises ./. 50.000 €  ./. 50.000 € 


Rest, Zugang beim steuerlichen 
Einlagekonto 70.000 € + 70.000 €  


Zwischenergebnis  70.000 € 0 € 


Verringerung i. H. des prozentualen 
Umfangs der Beteiligung M an T  ./. 70.000 €  


 
 Vorspalte Einlagekonto Sonderausweis 


Zwischenergebnis  0 € 0 € 


Zugang des steuerlichen Einlage-
kontos der M (nach Anwendung des 
§ 29 Absatz 1 KStG)  + 200.000 €  


Zwischenergebnis  200.000 € 0 € 


Betrag der fiktiven Kapitalerhöhung 240.000 €   


Verringerung des steuerlichen Ein-
lagekontos 


./. 
200.000 € ./. 200.000 €  


Rest, Zugang beim Sonderausweis 40.000 € 0 € 40.000 € 


Bestände nach der Verschmelzung  0 € 40.000 € 


 


Die Regelung gilt entsprechend, wenn die übertragende Körperschaft (Muttergesellschaft) mittelbar, z. B. über eine andere Körperschaft 
(Tochtergesellschaft), an der übernehmenden Körperschaft (Enkelgesellschaft) beteiligt ist. 


 


d) Erhöhung des Nennkapitals 


Erhöht die übernehmende Körperschaft i. R. d. Umwandlung ihr Nennkapital, finden darauf die Regelungen des § 28 Absatz 1 KStG 
entsprechend Anwendung (§ 29 Absatz 4 KStG). Das gilt nicht, soweit die Kapitalerhöhung auf baren Zuzahlungen bzw. Sacheinlagen 
beruht. 


 


e) Zusammenfassendes Beispiel 


Beispiel: 


Auf die M-GmbH wird die T-GmbH, an der sie zu 50 % beteiligt ist, verschmolzen. Das nach § 29 Absatz 2 Satz 1 KStG zuzurechnende 
steuerliche Einlagekonto der T-GmbH beträgt 400.000 €. Der Sonderausweis der M-GmbH beträgt 100.000 €, der Bestand des steuer-
lichen Einlagekontos 0 €. I. R. d. Umwandlung wird das Nennkapital um 120.000 € erhöht, wovon 70.000 € auf bare Zuzahlungen ent-
fallen. Nach der Verschmelzung wird das Nennkapital der M GmbH durch Umwandlung von Rücklagen um weitere 100.000 € erhöht. 


Lösung: 


 Vorspalte Einlagekonto Sonderausweis 


Bestand vor Umwandlung  0 € 100.000 € 


Zugang steuerliches Einlagekonto 
der T-GmbH 400.000 €   


Kürzung nach § 29 Absatz 2 Satz 2 
KStG (= 50 %) 


./. 
200.000 €   
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Rest, Zugang steuerliches Einlage-
konto 200.000 € + 200.000 €  


Zwischenergebnis  200.000 € 100.000 € 


Anpassung des Nennkapitals (Erhö-
hung um insgesamt 220.000 € ab-
zgl. bare Zuzahlungen i. H. v. 
70.000 €) 150.000 €   


 
 Vorspalte Einlagekonto Sonderausweis 


Vorrangige Verwendung des steuerli-
chen Einlagekontos 


./. 
150.000 € ./. 150.000 €  


Zwischenergebnis  50.000 € 100.000 € 


Verrechnung des Sonderausweises 
mit dem positiven steuerlichen Einla-
gekonto zum Schluss des Wirt-
schaftsjahrs (§ 28 Absatz 3 KStG)  ./. 50.000 € ./. 50.000 € 


Schlussbestände  0 € 50.000 € 


 


4. Aufteilungsschlüssel bei Auf- und Abspaltung 


Das steuerliche Einlagekonto, das sich nach der Anwendung des § 29 Absatz 1 KStG ergibt, ist in dem Verhältnis der gemeinen Werte 
der übergehenden Vermögensteile zu dem vor der Auf- oder Abspaltung bestehenden Vermögen auf die übernehmenden Körperschaften, 
im Fall der Abspaltung auch auf die übertragende Körperschaft aufzuteilen. Dieses Verhältnis (Aufteilungsschlüssel) ergibt sich in der 
Regel aus den Angaben zum Umtauschverhältnis der Anteile im Spaltungs- und Übernahmevertrag oder im Spaltungsplan. Die Ermittlung 
der gemeinen Werte ist deshalb nur erforderlich, wenn der Spaltungs- und Übernahmevertrag oder der Spaltungsplan keine Angaben 
zum Umtauschverhältnis der Anteile enthält oder dieses nicht dem Verhältnis der übergehenden Vermögensteile zu dem vor der Spaltung 
bestehenden Vermögen entspricht. 


 


5.  29 Absatz 5 und 6 KStG 


Die RandnrRn. K.01 bis K.17 gelten in den Fällen des § 29 Absatz 5 und 6 KStG entsprechend. 


In den Fällen des § 29 Absatz 6 KStG ist das Finanzamt der übernehmenden Körperschaft örtlich zuständig. Die Ermittlung der nicht in 
das Nennkapital geleisteten Einlagen hat in Abstimmung mit dem Bundeszentralamt für Steuern zu erfolgen. 


 


K.17 


K.18 


K.19 








Urteil vom 26. Juli 2023, II R 35/21
Bindungswirkung von Wertfeststellungsbescheiden bei Zusammenrechnung mehrerer Erwerbe


ECLI:DE:BFH:2023:U.260723.IIR35.21.0


BFH II. Senat


AO § 179 Abs 1, AO § 181 Abs 1 S 1, AO § 182 Abs 1 S 1, BewG § 157, BewG § 151 Abs 1 S 1 Nr 1, BewG § 151 Abs 1 S
2, ErbStG § 1 Abs 2, ErbStG § 12 Abs 3, ErbStG § 14 Abs 1, GG Art 3 Abs 1


vorgehend Niedersächsisches Finanzgericht , 25. August 2021, Az: 3 K 112/19


Leitsätze


Ein gesondert festgestellter Grundbesitzwert entfaltet Bindungswirkung für alle Schenkungsteuerbescheide, bei denen
er in die steuerliche Bemessungsgrundlage einfließt. Das gilt auch für die Berücksichtigung eines früheren Erwerbs nach
§ 14 Abs. 1 Satz 1 des Erbschaftsteuer- und Schenkungsteuergesetzes.


Tenor


Die Revision des Klägers gegen das Urteil des Niedersächsischen Finanzgerichts vom 25.08.2021 - 3 K 112/19 wird als
unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat der Kläger zu tragen.


Tatbestand


I.


 


Der Kläger und Revisionskläger (Kläger) hatte mit Wirkung zum 31.12.2012 von seinem Vater schenkweise einen
hälftigen Miteigentumsanteil an unbebauten Grundstücken erworben (Vorerwerb). Für Zwecke der Schenkungsteuer
wurden mit Feststellungsbescheiden jeweils vom 04.04.2016 die Grundbesitzwerte für alle übertragenen
wirtschaftlichen Einheiten festgestellt; der auf den Kläger entfallende Anteil betrug insgesamt 87.392 €. Die
Feststellungsbescheide wurden bestandskräftig. Die festgestellten Grundbesitzwerte wurden dem
Schenkungsteuerbescheid vom 25.04.2016 für den Vorerwerb zu Grunde gelegt. Die Schenkungsteuer wurde mit 0 €
festgesetzt.


1


Am 20.06.2017 erhielt der Kläger von seinem Vater unentgeltlich 400.000 € durch einen Forderungsverzicht
(Erwerb). Der Beklagte und Revisionsbeklagte (Finanzamt ‑‑FA‑‑) setzte mit Bescheid vom 27.09.2018 für den
Erwerb Schenkungsteuer in Höhe von 9.603 € fest. Dabei berücksichtigte das FA den Vorerwerb mit einem Wert von
87.392 €.


2


Den Einspruch, mit dem der Kläger geltend machte, dass der Grundbesitzwert im Feststellungsbescheid vom
04.04.2016 unzutreffend festgestellt worden sei, der für den Vorerwerb herangezogene Wert im
Schenkungsteuerbescheid vom 27.09.2018 danach ebenfalls unrichtig und der Vorerwerb mit dem materiell-
rechtlich zutreffenden Wert einzubeziehen sei, wies das FA als unbegründet zurück.


3


Die hiergegen erhobene Klage hatte keinen Erfolg. Die Entscheidung des Finanzgerichts (FG) ist in Entscheidungen
der Finanzgerichte 2021, 2085 veröffentlicht.


4


Mit der Revision macht der Kläger eine Verletzung von § 14 Abs. 1 des Erbschaftsteuer- und
Schenkungsteuergesetzes (ErbStG) geltend. Im Rahmen des § 14 Abs. 1 Satz 1 ErbStG seien bei der
Zusammenrechnung mehrerer innerhalb von zehn Jahren von derselben Person anfallender Vermögensvorteile bei
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Entscheidungsgründe


II.


der Besteuerung des letzten Erwerbs die früheren Erwerbe mit den ihnen damals zukommenden richtigen Werten
anzusetzen und nicht mit den (falschen) Werten, die den vorangegangenen Steuerfestsetzungen für diese Erwerbe
zu Grunde gelegt worden seien. Dem stehe der bestandskräftige Feststellungsbescheid vom 04.04.2016 nicht
entgegen. Dieser entfalte Bindungswirkung lediglich für die Steuerfestsetzung des Vorerwerbs, nicht jedoch für die
Berücksichtigung des Vorerwerbs bei der Besteuerung des Erwerbs.


Die Feststellungsbescheide vom 04.04.2016 hätten nur so verstanden werden können, dass sie Bindungswirkung
lediglich für den Vorerwerb entfalteten. Hätten sie Bindungswirkung auch für künftige Erwerbe entfalten sollen,
hätte dies in den Feststellungsbescheiden ‑‑zum Beispiel durch Anbringung eines entsprechenden Wirkhinweises‑‑
zum Ausdruck kommen müssen. Eine Anfechtung der Feststellungsbescheide im Hinblick auf eventuelle spätere
Schenkungen oder den Erbfall sei nicht zumutbar gewesen. Zwar sei schon im Zeitpunkt des Erlasses der Bescheide
bekannt gewesen, dass der Wert des Grundbesitzes unzutreffend festgesetzt worden sei. Jedoch habe die Schenkung
unter Berücksichtigung des persönlichen Freibetrags nicht zu einer Steuerfestsetzung geführt, sodass eine
kostenverursachende Anfechtung sinnlos gewesen sei.


6


Würde man den mit Bescheiden jeweils vom 04.04.2016 bestandskräftig festgestellten Grundbesitzwert als
Vorerwerb der Besteuerung des Erwerbs zu Grunde legen, obgleich er unzutreffend sei, hingegen bei anderen
Vorerwerben, bei denen gesetzlich keine Wertfeststellung vorgesehen sei, im Rahmen des nachfolgenden Erwerbs
eine Korrektur auf den materiell-rechtlich zutreffenden Wert zulassen, läge ein Verstoß gegen den in Art. 3 Abs. 1
des Grundgesetzes (GG) garantierten Gleichheitssatz vor.


7


Der Kläger beantragt,
die Vorentscheidung aufzuheben und den Rechtsstreit an das FG mit der Maßgabe zurückzuverweisen, den
materiell-rechtlich richtigen Grundbesitzwert auf den Stichtag 31.12.2012 feststellen zu lassen und den
Schenkungsteuerbescheid vom 27.09.2018 in Gestalt der Einspruchsentscheidung vom 28.03.2019 entsprechend zu
ändern.


8


Das FA beantragt,
die Revision als unbegründet zurückzuweisen.


9


Die Revision ist unbegründet und war daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung ‑‑FGO‑‑). Der
Schenkungsteuerbescheid vom 27.09.2018 in Gestalt der Einspruchsentscheidung vom 28.03.2019 ist rechtmäßig.
Die mit Bescheiden jeweils vom 04.04.2016 bestandskräftig festgestellten Grundbesitzwerte in Höhe von insgesamt
87.392 € wurden zu Recht auch der Schenkungsteuerfestsetzung des Erwerbs zu Grunde gelegt.


10


1. Gemäß § 14 Abs. 1 Satz 1 und 2 ErbStG werden mehrere innerhalb von zehn Jahren von derselben Person
anfallende Vermögensvorteile in der Weise zusammengerechnet, dass dem letzten Erwerb die früheren Erwerbe
nach ihrem früheren Wert zugerechnet werden und von der Steuer für den Gesamtbetrag die Steuer abgezogen
wird, die für die früheren Erwerbe zur Zeit des letzten Erwerbs zu erheben gewesen wäre.


11


a) Diese Vorschrift will verhindern, dass durch die Aufteilung einer beabsichtigten Zuwendung in mehrere zeitlich
folgende Teilübertragungen durch mehrfache Gewährung der persönlichen Freibeträge und die Vermeidung der
Steuerprogression Steuervorteile erlangt werden. § 14 Abs. 1 Satz 1 ErbStG ändert nichts daran, dass die einzelnen
Erwerbe als selbständige steuerpflichtige Vorgänge jeweils für sich der Steuer unterliegen. Weder werden die
früheren Steuerfestsetzungen mit der Steuerfestsetzung für den letzten Erwerb zusammengefasst noch werden die
einzelnen Erwerbe innerhalb eines Zehnjahreszeitraums zu einem einheitlichen Erwerb verbunden. Die Vorschrift
trifft lediglich eine besondere Anordnung für die Berechnung der Steuer, die für den jeweils letzten Erwerb
innerhalb des Zehnjahreszeitraums festzusetzen ist.


12


b) Aufgrund der Selbständigkeit der Besteuerung der einzelnen Erwerbe ist nach der Rechtsprechung des
Bundesfinanzhofs (BFH) der in die Zusammenrechnung nach § 14 Abs. 1 Satz 1 ErbStG einzubeziehende Vorerwerb
dem letzten Erwerb mit dem materiell-rechtlich zutreffenden Wert hinzuzurechnen. Dies gilt auch dann, wenn bei
der vorangegangenen Steuerfestsetzung für den Vorerwerb ein materiell-rechtlich nichtzutreffender Wert
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berücksichtigt wurde oder keine Steuerfestsetzung für den Vorerwerb erfolgt ist (BFH-Urteile vom 22.08.2018 -
II R 51/15, BFHE 262, 448, BStBl II 2020, 662, Rz 26 ff. und vom 22.07.2020 - II R 42/17, Rz 24).


2. Bei der wertmäßigen Berücksichtigung des Vorerwerbs sind jedoch die verfahrensrechtlichen Besonderheiten in
Bezug auf die Feststellung des Grundbesitzwerts zu beachten.


14


a) Nach § 179 Abs. 1 der Abgabenordnung (AO) werden abweichend von § 157 Abs. 2 AO die
Besteuerungsgrundlagen durch Feststellungsbescheid gesondert festgestellt, soweit dies in der Abgabenordnung
oder sonst in den Steuergesetzen bestimmt ist. Nach § 12 Abs. 3 ErbStG ist der Grundbesitz (§ 19 Abs. 1 des
Bewertungsgesetzes ‑‑BewG‑‑) mit dem nach § 151 Abs. 1 Satz 1 Nr. 1 BewG auf den Bewertungsstichtag (§ 11
ErbStG) festgestellten Wert anzusetzen. Nach § 151 Abs. 1 Satz 1 Nr. 1 BewG sind gesondert festzustellen (§ 179
AO) Grundbesitzwerte (§ 157 BewG), wenn die Werte für die Erbschaftsteuer von Bedeutung sind. Nach § 1 Abs. 2
ErbStG finden § 12 Abs. 3 i.V.m. § 151 Abs. 1 Satz 1 Nr. 1 BewG auch auf Schenkungen unter Lebenden Anwendung.
Gemäß § 151 Abs. 1 Satz 2 BewG trifft das für die Festsetzung der Erbschaftsteuer zuständige Finanzamt die
Entscheidung über eine Bedeutung für die Besteuerung und damit über die Feststellung dem Grunde nach (BFH-
Urteil vom 27.04.2022 - II R 9/20, BFHE 277, 442, BStBl II 2022, 541, Rz 13).


15


b) Ein Bescheid, der nach § 151 Abs. 1 Satz 1 Nr. 1 BewG den Grundbesitzwert auf den Bewertungsstichtag für
Zwecke der Schenkungsteuer feststellt, ist bindender Grundlagenbescheid im Sinne des § 182 Abs. 1 Satz 1 AO für
alle ihm nachfolgenden Schenkungsteuerbescheide, bei denen der Grundbesitzwert ‑‑auch als Vorerwerb im Sinne
des § 14 ErbStG‑‑ in die steuerliche Bemessungsgrundlage einfließt.


16


aa) Für das Feststellungsverfahren nach § 151 BewG gelten nach § 181 Abs. 1 Satz 1 AO die Vorschriften über die
Durchführung der Besteuerung sinngemäß. Feststellungsbescheide sind nach § 182 Abs. 1 Satz 1 AO, auch wenn sie
noch nicht unanfechtbar sind, für andere Feststellungsbescheide, für Steuermessbescheide, für Steuerbescheide und
für Steueranmeldungen (Folgebescheide) bindend, soweit die in den Feststellungsbescheiden getroffenen
Feststellungen für diese Folgebescheide von Bedeutung sind. Einwendungen, die sich auf die gesonderte
Wertfeststellung beziehen, können daher nicht gegen den Schenkungsteuerbescheid als Folgebescheid geltend
gemacht werden (vgl. BFH-Beschluss vom 25.09.2018 - II B 13/18, Rz 8). Dies schließt es aus, einen Sachverhalt,
über den im Feststellungsverfahren entschieden worden ist, im Folgeverfahren einer hiervon abweichenden
Beurteilung zu unterwerfen (vgl. BFH-Urteil vom 14.11.2018 - I R 47/16, BFHE 263, 393, BStBl II 2019, 419, Rz 14).
Eine Entscheidung in einem solchen Feststellungsbescheid kann daher nur durch Anfechtung des
Feststellungsbescheids, nicht aber durch Anfechtung des Folgebescheids angegriffen werden (vgl. § 351 Abs. 2 AO).


17


bb) Auch nach § 151 Abs. 1 Satz 1 Halbsatz 2 BewG i.V.m. § 1 Abs. 2 ErbStG ist die Bindungswirkung der
Wertfeststellung nicht auf einen nachfolgenden Schenkungsteuerbescheid begrenzt, der die Schenkungsteuer für
den Vorerwerb festsetzt, für den das Schenkungsteuerfinanzamt die Feststellung des Grundbesitzwerts angefordert
hat. Nach dem Wortlaut der Vorschrift erfolgt die gesonderte Feststellung der Grundbesitzwerte, wenn dieser Wert
für die Erbschaftsteuer beziehungsweise die Schenkungsteuer von Bedeutung ist. Eine Einschränkung dahingehend,
dass die gesondert festgestellten Besteuerungsgrundlagen nur für bestimmte Erwerbe gelten sollen, enthält die
Vorschrift nicht. Es liegt ‑‑umgekehrt‑‑ gerade in der Natur der gesonderten Feststellung, diese bei allen
Steuerfestsetzungen zu berücksichtigen, für die sie materiell-rechtlich von Bedeutung ist. Die Bindungswirkung der
gesondert festgestellten Werte nach § 151 Abs. 1 Satz 1 Nr. 1 BewG gilt folglich nach § 182 Abs. 1 Satz 1 AO auch
für nachfolgende Erbschaftsteuer- oder Schenkungsteuerbescheide, in denen im Rahmen der Zusammenrechnung
innerhalb von zehn Jahren nach § 14 Abs. 1 Satz 1 ErbStG der Wert der Vorerwerbe Berücksichtigung findet.


18


cc) Dies gilt unabhängig davon, ob die Wertfeststellung zu einer Steuerfestsetzung geführt hat. Ein Steuerpflichtiger
kann sich daher nicht darauf berufen, er habe den Wertfeststellungsbescheid nicht angefochten, weil aufgrund der
Freibeträge die Steuerfestsetzung für den Vorerwerb 0 € betragen hat.


19


c) Die BFH-Rechtsprechung zum Ansatz von materiell-rechtlich richtigen Werten für den Vorerwerb im Rahmen der
Zusammenrechnung mehrerer Erwerbe innerhalb eines Zehnjahreszeitraums nach § 14 Abs. 1 Satz 1 ErbStG (s.
hierzu BFH-Urteile vom 22.08.2018 - II R 51/15, BFHE 262, 448, BStBl II 2020, 662, Rz 26 ff. und vom 22.07.2020 -
II R 42/17, Rz 24) steht danach der Pflicht zur Berücksichtigung eines nach § 151 Abs. 1 Satz 1 Halbsatz 2 BewG
i.V.m. § 1 Abs. 2 ErbStG festgestellten Grundbesitzwerts in Bezug auf einen Vorerwerb bei einem späteren Erwerb
nicht entgegen, selbst wenn dieser materiell-rechtlich unzutreffend sein sollte. Diese Rechtsprechung bezieht sich
lediglich auf Werte für Vorerwerbe, die nach § 157 Abs. 2 AO als nicht selbständig anfechtbare
Besteuerungsgrundlagen in einem Schenkungsteuerbescheid für den Vorerwerb berücksichtigt wurden, nicht
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hingegen auf einen aufgrund eines gesonderten Feststellungsverfahrens gemäß § 151 Abs. 1 Satz 1 Nr. 1 BewG
nach § 182 Abs. 1 Satz 1 AO bindend zu berücksichtigenden Wert.


d) Ebenso wenig steht der Berücksichtigung der gesondert festgestellten Grundbesitzwerte entgegen, dass nach der
Rechtsprechung des BFH der für den Vorerwerb ergangene Schenkungsteuerbescheid für die Steuerfestsetzung für
den nachfolgenden Erwerb keine Bindungswirkung etwa im Sinn eines Grundlagenbescheids entfaltet (vgl. BFH-
Urteil vom 12.07.2017 - II R 45/15, BFHE 258, 232, BStBl II 2017, 1120, Rz 11). Diese Rechtsprechung bezieht sich
nicht auf Feststellungsbescheide im Sinne des § 151 Abs. 1 Satz 1 Nr. 1 BewG, denen kraft Gesetzes (§ 182 Abs. 1
Satz 1 AO) Bindungswirkung für Folgebescheide zukommt.


21


3. Die unterschiedliche Behandlung von Werten abhängig davon, ob sie in einem gesetzlich angeordneten
gesonderten Feststellungsverfahren festzustellen sind oder eine solche Feststellung nicht vorliegt, führt nicht zu
einem Verstoß gegen den in Art. 3 Abs. 1 GG normierten allgemeinen Gleichheitssatz.


22


a) Es sind bereits keine vergleichbaren Fallgruppen gegeben. Werte, für die der Gesetzgeber keine gesonderte
Feststellung angeordnet hat, werden im Rahmen der Schenkungsteuerfestsetzung ermittelt und als unselbständige
Besteuerungsgrundlagen im Schenkungsteuerbescheid der Besteuerung zu Grunde gelegt. Ist der im
Schenkungsteuerbescheid berücksichtigte Wert nach Auffassung des Steuerpflichtigen unzutreffend, kann ein
solcher Einwand nur durch Anfechtung des Schenkungsteuerbescheids geltend gemacht werden. Für die in § 151
Abs. 1 Satz 1 BewG enumerativ aufgezählten Werte hat der Gesetzgeber hingegen festgelegt, dass sie gesondert
festzustellen sind. Damit unterliegen sie einem eigenständigen Verfahren, das zusätzlich zur
Schenkungsteuerfestsetzung durchzuführen ist und sich nach den eigens hierfür aufgestellten Regeln der §§ 179 ff.
AO richtet.


23


b) Die Bindungswirkung eines Wertfeststellungsbescheids für einen Vorerwerb im Rahmen der Wertermittlung für
den nachfolgenden Erwerb trägt im Rahmen des § 14 Abs. 1 Satz 1 ErbStG auch zur Rechtssicherheit bei. Der
Steuerpflichtige kann darauf vertrauen, dass ein bestandskräftig festgestellter Wert auch nachfolgenden
Erbschaftsteuer- beziehungsweise Schenkungsteuerbescheiden zu Grunde gelegt wird. Ist der Steuerpflichtige der
Auffassung, der festgestellte Wert sei unzutreffend, ist es ihm zumutbar, bereits im Rahmen des Vorerwerbs den
Wertfeststellungsbescheid rechtzeitig anzufechten. Es würde der Effizienz des Besteuerungsverfahrens und den
gesetzlichen Vorgaben zur Bindungswirkung von Feststellungsbescheiden widersprechen, müsste die
Finanzverwaltung für denselben Stichtag bei nachfolgenden Erwerben erneut ein Feststellungsverfahren zur
Wertbestimmung des Vorerwerbs durchführen.


24


4. Nach diesen Grundsätzen hat das FG zu Recht entschieden, dass der in den bestandskräftigen
Wertfeststellungsbescheiden vom 04.04.2016 festgestellte Grundbesitzwert in Höhe von insgesamt 87.392 € als
Vorerwerb vom 31.12.2012 der Besteuerung des Erwerbs vom 20.06.2017 zu Grunde zu legen ist. Dies gilt
unabhängig davon, ob dieser Wert materiell-rechtlich richtig ist.


25


5. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.26
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Schenkungsteuer: Bindungswirkung von 
Wertfeststellungsbescheiden bei 
Zusammenrechnung mehrerer Erwerbe
12. Oktober 2023 - Nummer 039/23 - Urteil vom 26.07.2023 
II R 35/21 


Der Bundesfinanzhof (BFH) hat in seinem Urteil vom 26.07.2023 – II R 
35/21 entschieden, dass  ein für Zwecke der Schenkungsteuer 
gesondert festgestellter Grundbesitzwert für alle 
Schenkungsteuerbescheide bindend ist, bei denen er in die steuerliche 
Bemessungsgrundlage einfließt. Das gilt auch für die Berücksichtigung 
eines früheren Erwerbs bei einem sog. Nacherwerb nach § 14 Abs. 1 
Satz 1 des Erbschaftsteuer- und Schenkungsteuergesetzes (ErbStG), d.h. 
bei einer Schenkung, die innerhalb von zehn Jahren nach der ersten 
Schenkung erfolgt.


Im Streitfall hatte der Kläger im Jahr 2012 von seinem Vater einen 
Miteigentumsanteil an einem unbebauten Grundstück geschenkt 
bekommen. Das Finanzamt (FA) hatte den Grundbesitzwert festgestellt 
und der Besteuerung zu Grunde gelegt. Seinerzeit musste der Kläger 
keine Schenkungsteuer bezahlen, weil der Grundstückswert mit knapp 
90.000 € unter dem gesetzlichen Freibetrag für Kinder in Höhe von 
400.000 € lag, der dem Kläger zustand. Im Jahr 2017 bekam der Kläger 
von seinem Vater 400.000 € geschenkt. Da nach § 14 Abs. 1 ErbStG 
mehrere innerhalb von zehn Jahren von derselben Person anfallende 
Vermögensvorteile zusammenzurechnen sind, ermittelte das FA einen 
Gesamtbetrag für beide Schenkungen und setzte Schenkungsteuer von 







rund 10.000 € fest. Dabei berücksichtigte es den Grundbesitzwert in der 
Höhe, in der er im Zusammenhang mit der Schenkung in 2012 
festgestellt worden war. Der Kläger meinte, der damals festgestellte 
Wert sei zu hoch und deshalb nunmehr nach unten zu korrigieren. Bei 
der Schen-kung in 2012 habe er sich nur deshalb nicht gegen den 
falschen Grundstückswert gewendet, weil die Schenkungsteuer ohnehin 
mit 0 € festgesetzt worden sei.


Der BFH bestätigte – wie schon zuvor das Finanzgericht – die 
Auffassung des Finanzamts. Grundstückswerte seien – im Gegensatz zu 
Werten sonstiger Schenkungsgegenstände wie beispielsweise Geld –, 
für Zwecke der Schenkungsteuer in einem eigenen Verfahren gesondert 
festzustellen. Der festgestellte Grundstückswert sei dann nicht nur der 
Schenkungsteuerfestsetzung zu Grunde zu legen, für die er angefordert 
worden sei, sondern auch nachfolgenden 
Schenkungsteuerfestsetzungen innerhalb eines Zeitraums von zehn 
Jahren, die mit der Grundstücksschenkung zusammenzurechnen seien. 
Halte der Steuerpflichtige den festgestellten Grundstückswert für zu 
hoch, müsse er sich sogleich gegen die Feststellung wenden. Tue er 
dies nicht und werde der Bescheid über den festgestellten Wert 
bestandskräftig, könne er die Unrichtigkeit bei den nachfolgenden 
Schenkungsteuerfestsetzungen nicht mehr mit Erfolg geltend machen.


Bundesfinanzhof
Pressestelle         Tel. (089) 9231-400
Pressesprecher    Tel. (089) 9231-300


Siehe auch: II R 35/21 
[www.bundesfinanzhof.de/de/entscheidung/entscheidungen-
online/detail/STRE202310186/]
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Cover Note 


The Inclusive Framework’s Task Force on the Digital Economy (TFDE) has approved the publication of 


a text of the Multilateral Convention (MLC) to implement Amount A, together with its Explanatory 


Statement (ES) and the Understanding on the Application of Certainty for Amount A of Pillar One (UAC). 


This text reflects the consensus achieved so far among members on the technical architecture of 


Amount A, with different views on a handful of specific items noted in footnotes by a small number of 


jurisdictions who are constructively engaging to resolve differences.  


In view of the significance of this reform for the international tax system, and guided by the 11 July 2023 


Outcome Statement approved by 138 members of the Inclusive Framework, the publication of this 


document is intended to: ensure transparency; facilitate the ability of some members of the Inclusive 


Framework to engage in internal processes necessary to enable swift adoption by the TFDE; facilitate 


resolution of remaining differences by the Inclusive Framework; and prepare the MLC for signature. 
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Background 


1. The Multilateral Convention to Implement Amount A of Pillar One on the Tax Challenges Arising 


from the Digitalisation of the Economy1 is the outcome of work conducted by the OECD/G20 Inclusive 


Framework on Base Erosion and Profit Shifting. 


2. The BEPS Action Plan 2  was developed by the Organisation for Economic Cooperation and 


Development (OECD) Committee on Fiscal Affairs (CFA) and endorsed by the Group of Twenty (G20 


Leaders in September 2013.3 It identified 15 actions to address base erosion and profit shifting (BEPS) in 


a comprehensive manner, and set out deadlines to implement those actions.  


3. The Task Force on the Digital Economy (TFDE), which at the time was a subsidiary body of the 


CFA in which non-OECD G20 countries participated as Associates on an equal footing with OECD 


countries, was established in September 2013 to develop a report identifying issues raised by the digital 


economy. This report formed Action 1 of the BEPS Action Plan and was to “Address the tax challenges of 


the digital economy”. Action 1 had the objective of examining the main difficulties that the digital economy 


poses for the application of existing international tax rules and to develop detailed options to address those 


difficulties. 


4. After two years of work, the CFA, including all OECD and G20 countries working on an equal 


footing, produced the Final BEPS Package, which was endorsed by the OECD Council and the G20 


Leaders in November 2015. The Action 1 Report identified a number of BEPS-related challenges 


presented by the digital economy, as well as broader tax challenges. The Action 1 Report concluded that 


work on the issues associated with the digital economy should be continued. 


5. Following the delivery of the 2015 BEPS package and a call from the G20 to engage an even 


broader range of countries in the implementation of the measures, the OECD/G20 Inclusive Framework 


on BEPS (IF) was established in June 2016. The IF brought together all interested and committed countries 


and jurisdictions on an equal footing. With the establishment of the IF, a further mandate for the TFDE was 


agreed in January 2017, including for the delivery of an interim report by the end of 2018 and a final report 


in 2020. 


6. In March 2017, the G20 called on the TFDE to deliver an interim report by the 2018 IMF/World 


Bank Spring Meetings – a request that was reiterated by the G20 Leaders at their July 2017 Hamburg 


Summit. The TFDE delivered “Tax Challenges Arising from Digitalisation – Interim Report 2018” in March 


2018. This report included an update on developments in digital technology and business models, the 


individual measures taken by countries to address the broader tax challenges raised by digitalisation, and 


the extent of implementation and impact of the relevant Actions from the BEPS package. 


7. In May 2019, members of the IF agreed a “Programme of Work to Develop a Consensus Solution 


to the Tax Challenges Arising from the Digitalisation of the Economy”. The Programme of Work provided 


instructions to the IF and its technical working groups to deliver a solution to the tax challenges presented 


by the digitalisation of the economy, focussing on two pillars. The first pillar (“Pillar One”) considered the 


 
1 The footnotes in the Multilateral Convention (MLC) contain objections that have been raised by some countries to 


certain provisions of the MLC. These objections also apply to the relevant parts of this                                                                    


Explanatory Statement. 


2 https://www.oecd.org/ctp/BEPSActionPlan.pdf. 


3 http://www.g20.utoronto.ca/2013/2013-0906-declaration.html. 



https://www.oecd.org/ctp/BEPSActionPlan.pdf

http://www.g20.utoronto.ca/2013/2013-0906-declaration.html
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allocation of taxing rights and sought a coherent and concurrent review of the profit allocation and nexus 


rules. The second pillar (“Pillar Two”) was about an approach to addressing remaining BEPS issues. 


8. In November 2019, the OECD Secretariat held a public consultation on a Secretariat proposal 


called the “Unified Approach” under Pillar One. This led to a “Statement by the OECD/G20 Inclusive 


Framework on BEPS on the Two-Pillar Approach to Address the Tax Challenges Arising from the 


Digitalisation of the Economy” in January 2020. The Statement outlined an outline of the architecture for 


the Unified Approach, as agreed upon by the IF, and also a revised Programme of Work. 


9. In October 2020, the IF approved the release of “Tax Challenges Arising from Digitalisation – 


Report on Pillar One Blueprint” for public comment. This Secretariat report focused on new nexus and 


profit allocation rules, and reflected the various views of IF members on potential ways forward with respect 


to key policy features, principles and parameters - some of which were substantially altered in subsequent 


negotiations. It also identified the remaining issues to be resolved, and next steps. 


10. This report was followed on 1 July 2021 by a “Statement on a Two-Pillar Solution to Address the 


Tax Challenges Arising from the Digitalisation of the Economy”. This Statement set out the agreed key 


components of the two-pillar solution, including Pillar One, and was agreed by 134 members of the IF (at 


31 August 2021). The Statement provided that Amount A, under which a share of residual profit would be 


allocated to market jurisdictions using a formulary approach applied at the level of an MNE group (or 


segment), would be delivered through a multilateral instrument. 


11. The July Statement was further updated in October 2021 (“the October 2021 Statement”). The 


October 2021 Statement, which has been agreed by 139 member jurisdictions, contained a Detailed 


Implementation Plan, confirming that Amount A would be implemented through a Multilateral Convention 


(“MLC”, or “Convention”) and, where necessary, correlative changes to domestic law. 


12. The Detailed Implementation Plan said that the MLC would introduce a multilateral framework for 


all jurisdictions that join, regardless of whether a tax treaty currently exists between those jurisdictions. It 


also said that the MLC would contain the rules necessary to determine and allocate Amount A and 


eliminate double taxation, as well as the simplified administration process, the exchange of information 


process and the processes for dispute prevention and resolution in a mandatory and binding manner 


between all jurisdictions, with the appropriate allowance for those jurisdictions for which an elective binding 


dispute resolution mechanism applies with respect to issues related to Amount A.  


13. According to the Detailed Implementation Plan, the MLC would ensure consistency and certainty 


in the application of Amount A and certainty with respect to issues related to Amount A. It provided that 


where a tax treaty exists between parties to the MLC, that tax treaty will remain in force and continue to 


govern cross-border taxation outside Amount A, but the MLC would address inconsistencies with existing 


tax treaties to the extent necessary to give effect to the solution with respect to Amount A. The Detailed 


Implementation Plan further said that the MLC would also address interactions between the MLC and 


future tax treaties. Where there is no tax treaty in force between parties, the MLC would create the 


relationship necessary to ensure the effective implementation of all aspects of Amount A. 


14. The October 2021 Statement further provided that the MLC would also require all parties to remove 


all digital services taxes and other relevant similar measures with respect to all companies, and to commit 


not to introduce such measures in the future.  


15. Finally, the October 2021 Statement provided that the MLC would be supplemented by an 


Explanatory Statement that would describe the purpose and operation of the Amount A rules and 


processes.  
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16. The MLC was negotiated by the TFDE, the members of which participated on an equal footing, 


and was approved by members of the IF. The text of this Explanatory Statement to accompany the MLC 


was prepared by the participants in the TFDE to provide clarification of the approach taken in the MLC and 


how each provision is intended to apply. It therefore reflects the agreed understanding of the negotiators 


with respect to the MLC. The TFDE adopted this Explanatory Statement on [DD MM YYYY] at the same 


time as adopting the text of the MLC. It is intended by the negotiators to form part of the context of the 


MLC, as that term is used in customary international law,4 for the purpose of the interpretation of its terms. 


17. Also on [DD MM YYYY], the TFDE adopted an Understanding on the Application of Certainty for 


Amount A of Pillar One (“UAC”). The UAC is also intended by the negotiators to form part of the context 


for the purpose of interpretating the terms of the MLC.  


 
4 In general, and as reflected in Article 31(1) of the Vienna Convention on the Law of Treaties (VCLT), a treaty must 


be interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their context and in light 


of its object and purpose.  For that purpose, as reflected in Article 31(2) of the VCLT, the context comprises, in addition 


to the text of the treaty itself (including its preamble and any annexes): A) any agreement related to the treaty which 


was made between all the parties in connection with the conclusion of the treaty; B)  any instrument which was made 


by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an 


instrument related to the treaty. 
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Structure and content of the Convention 


18. Each Part of the Convention provides for a different aspect of the October 2021 Statement. The 


structure and content of the Convention is summarised as follows. 


19. Part I sets out the way in which the Convention operates, including defined terms. It provides 


that, except as provided otherwise, only the Group Entities of Covered Groups are subject to the provisions 


of the Convention. 


20. Part II provides the scope of the Convention. It provides the key operative definitions including 


the definition of a Covered Group, which is determined by the EUR 20 billion global revenue test and 10 


per cent profitability threshold. This Part also provides the rules applicable to a segment of an MNE Group 


and the exclusions for extractives, regulated financial services, defence and autonomous domestic 


businesses.  


21. Part III provides for the determination of the Amount A Profit that is taxable in each Party 


and contains the provisions describing the tax computation for a Covered Group. This includes the 


rules for allocating profit among Parties to the Convention (including the marketing and distribution profits 


safe harbour adjustment), the rules determining the source of a Covered Group’s revenues and the 


revenue-based nexus test.  


22. Part IV contains the rules for the elimination of double taxation that arises from the taxation 


of the Amount A Profit in each Party, including the identification of the entity or entities that are entitled 


to the elimination of double taxation on the Amount A Profit. 


23. Part V concerns administration, provision of tax certainty, exchange of information and 


international cooperation. This includes the early certainty process, the certainty process for related 


issues (including an elective binding dispute resolution mechanism available to certain Parties), and the 


provisions on the exchange of information and consultations between competent authorities. 


24. Part VI contains the rules for the treatment of specific measures enacted by Parties. This 


includes an obligation to withdraw the measures listed in Annex A, a definition of the measures the Parties 


to the MLC commit not to enact in the future and a mechanism that will eliminate allocations under Article 


5 for breach of that commitment, and the treatment of specific measures in scope of tax treaties. 


25. Part VII contains the final provisions of the Convention. This includes the requirements for 


signature and ratification of the Convention, including for the application of the Convention to non-State 


jurisdictions. In addition, this Part provides that Parties may not make any reservations against the 


provisions of the Convention, and also for future amendments to be made to the Convention. Part VII 


includes a provision permitting the Parties to convene a Conference of the Parties for certain purposes. It 


also covers entry into force and entry into effect of the Convention, withdrawal from, amendment to and 


termination of the Convention and the review process to lower the Adjusted Revenues threshold. Part VII 


also describes the role of the Depository of the Convention and any subsequent protocols. 


26. Annex A contains a list of existing measures subject to removal. These listed measures must 


not be applied to any company under Article 38, failing which the consequences set out in Article 39 would 


apply. 


27. Annex B contains supplementary provisions for Article 2. This includes the definitions of some 


terms used in Article 2. These include definitions related to Excluded Entities (Section 1), Adjusted Profit 


Before Tax of a Covered Group (Section 2), the identification of the Designated Payment Entity (Section 
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3), Elimination Profit (or Loss) (Section 4), Return on Depreciation and Payroll (Section 5), and the 


Withholding Tax Upward Adjustment (Section 6).  


28. Annex C contains supplementary provisions for Article 3. This Annex contains Section 1 


(group mergers and demergers, internal fragmentation, dual-listed arrangements and stapled structures), 


Section 2 (regulated financial institutions), Section 3 (qualifying extractives groups), Section 4 (disclosed 


segments), Section 5 (autonomous domestic business exemption) and Section 6 (defence group 


adjustments).  


29. Annex D provides additional detail with respect to each category of Adjusted Revenues 


identified in Article 7. For example, Annex D defines the enumerated indicators and the relevant 


allocation keys used in applying Article 6.  


30. Annex E contains supplementary provisions for Section 1 of Part V on Administration. This 


includes provisions on transition periods and simplified scope calculations. 


31. Annex F contains supplementary provisions for Section 2 of Part V on Tax Certainty for 


Amount A. This includes provisions on certainty reviews, the determination panel to resolve 


disagreements, the composition of a determination panel and definitions relevant for Section 2 of Part V. 


32. Annex G contains supplementary provisions for Section 3 of Part V on Tax Certainty for 


issues related to Amount A. These includes provisions on the statement of information and terms of 


reference, the Competent Authority agreement on mode of application, the appointment of dispute 


resolution panel members, the communication of information and confidentiality of dispute resolution panel 


proceedings, as well as the dispute resolution panel process and the costs of dispute resolution panel 


proceedings. 


33. Annex H contains provisions on the review process and early clarification on digital 


services taxes and relevant similar measures.  


34. Annex I contains a table with points attributed to Jurisdictions for purposes of certain 


provisions (Articles 43, 48 and 51). 
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Part I – General  


Article 1 – Application and personal scope 


Paragraph 1 


35. Article 1 describes the scope of application of the Convention. Paragraph 1 provides that, except 


as provided otherwise, the provisions of the Convention apply only to the Group Entities of a Covered 


Group. The provision applies to persons that may not be members of a Covered Group in two 


circumstances. First, the provisions of Section 1 of Part VI addressing the removal and standstill of digital 


services taxes apply with respect to all companies. Second, Article 24 is intended to ensure that the tax 


certainty process is available to MNE groups seeking clarity on whether they are Covered Groups. A 


Covered Group is defined in Article 3. The application of the Convention is further subject to the specific 


conditions defined in paragraph 2. 


Paragraph 2 


36. Paragraph 2 provides that the Convention has no implications beyond those listed in 


subparagraphs (a) through (c). This means the Convention cannot create any new or additional charge or 


liability for a member of a Covered Group in a Party that would not otherwise have arisen. This applies 


broadly to any charges in such Jurisdiction, including direct and indirect taxes (national or local taxes), 


customs duties, local taxes, and social security contributions. For example, the fact that a Group Entity is 


liable to tax in a Party pursuant to the Convention cannot cause that Group Entity to be deemed to have a 


presence in that Party such that it is liable also for social security taxes or contributions.  


37. The first of the circumstances, found at subparagraph (a), is the determination of whether an MNE 


Group is a Covered Group and the determination of the taxation of a Covered Group in accordance with 


Parts II through IV. As noted in the Commentary to paragraph 1, inclusion of the identification of a Covered 


Group helps ensure that MNE Groups are able to make use of the tax certainty process contained in the 


Convention in order to clarify whether they are a Covered Group, even if it is subsequently determined that 


the MNE Group is not a Covered Group. The Convention also applies to determine the amount of a 


Covered Group’s profit, the amount of that profit that may be taxed by a Party and the identification of the 


Group Entity or Entities that are liable for that tax, the amount of relief from double taxation that a Party 


must provide, and the Group Entity or Entities entitled to that relief. 


38. The second of the circumstances, found at subparagraph (b), is the administration, provision of 


tax certainty, and exchange of information and international cooperation in accordance with Part V. The 


provision of tax certainty covers the mechanisms provided for by Part V, including the tax certainty 


framework and the certainty process for related issues.  


39. The third circumstance, found at subparagraph (c), is the treatment of specific measures enacted 


by Parties in accordance with Part VI, which includes the removal of the measures listed in Annex A, a 


definition of digital services tax or relevant similar measure and a mechanism that will eliminate allocation 


under Article 5 for those Parties where a measure is in force and in effect, as well as the treatment of 


specific measures in scope of tax treaties. 
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Part II – Definitions 


Article 2 – General definitions 


40. Part II contains the definitions of a number of terms used throughout the Convention. With the 


exception of the term “Covered Group,” terms used in multiple places in the Convention generally appear 


in Article 2, in alphabetical order. Certain terms used in Article 2 are supplemented by additional detail in 


Annex B.  As a general matter, terms defined in Part II are those that are used in multiple Articles 


throughout the Convention, and appear with the first letters of each word capitalized. Where terms are 


used exclusively or almost exclusively within a specific Article or Part, however, they are generally defined 


in that Article or Part. For ease of reference, references to these terms appear in italics.  


41. Any term that is not defined in the Convention shall be interpreted in good faith in accordance with 


its ordinary meaning in its context and in the light of the Convention’s object and purpose, consistent with 


the principles of customary international law. The context comprises the provisions of the Convention, 


including its preamble and Annexes, as well as this Explanatory Statement and the UAC, which reflect the 


agreed understanding of the negotiators with respect to the Convention.  


Acceptable Financial Accounting Standard 


42. The term “Acceptable Financial Accounting Standard” means the International Financial Reporting 


Standards (IFRS), including IFRS as adopted in Regulation (EC) No. 1126/2008, as amended, and IFRS 


as adopted by the body with legal authority in the relevant Jurisdiction to prescribe, establish, or accept 


accounting standards for financial reporting purposes. It also includes the Generally Accepted Accounting 


Principles (GAAP) adopted for financial reporting purposes by the relevant legal authorities of Australia, 


Brazil, Canada, Member States of the European Union, Member States of the European Economic Area, 


Hong Kong (China), Japan, Mexico, New Zealand, the People’s Republic of China, the Republic of India, 


the Republic of Korea, Russia, Singapore, Switzerland, the Republic of Türkiye, the United Kingdom, and 


the United States of America. GAAP of another Jurisdiction is included within the definition of ‘Acceptable 


Financial Accounting Standard’ in the event that the Conference of the Parties issues a decision confirming 


that such Jurisdiction’s GAAP are equivalent to IFRS. The Conference of the Parties will determine 


equivalence by benchmarking each of the Jurisdiction’s standards against the corresponding IFRS 


standard, and by assessing the potential effect of any divergence observed in the computation of the 


Adjusted Profit Before Tax. This assessment should be comprehensive and not limited to considerations 


of a particular Group. In conducting its assessment, the Conference of the Parties will regard the 


determinations of the IASB or any other relevant accounting authority. 


Adjusted Profit Before Tax 


43. This definition refers to the meaning assigned to it in Annex B Section 2(1). Relevant explanatory 


statement text can be found in paragraph 1080 onwards. 


Adjusted Revenues 


44. This definition relies on items of income included in revenues as determined by Acceptable 


Financial Accounting Standards, as defined in subparagraph (a), with the exception of those items 


discussed. There are five steps to arrive at the Adjusted Revenues.  
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45. First, the starting point for the calculation of Adjusted Revenues is the gross revenues, exclusive 


of value added taxes, goods and services taxes, sales taxes, or other similar taxes on consumption (if any 


would be included), reported in the Group’s Consolidated Financial Statements (or that would have been 


so reported if the Ultimate Parent Entity prepared Consolidated Financial Statements). Under some 


Acceptable Financial Accounting Standards, gross revenues can also be referred to as turnover, gross 


sales or a similar top line in the Group’s Consolidated Financial Statements. Where a Group reports both 


gross and net revenues under an Acceptable Financial Accounting Standard, whether on the face of the 


profit and loss statement or in the notes to the Consolidated Financial Statements, the gross amount is the 


starting point for calculating the Adjusted Revenues. Where only net revenues (i.e. gross revenues minus, 


for example, rebates, returns or other amounts) are reported, that net amount is the starting point for 


calculating the Adjusted Revenues. 


46. Accounting standards generally define revenues as increases in economic benefits during the 


accounting period in the form of inflows or enhancements of assets or decreases of liabilities that result in 


an increase in equity, other than those relating to contributions from equity participants, arising in the 


course of an entity’s ordinary activities. For instance, accounting standards generally classify gains from 


ordinary activities as revenue and, accordingly, those are included in the definition of Adjusted Revenues. 


In contrast, items not classified as revenue for accounting purposes, such as gains from extraordinary 


activities (which may include, but not limited to equity gains and gains on sales of fixed assets received or 


realised as a non-operating income or extraordinary gain), interest, dividends or other operating income, 


are not comprised in the definition of Adjusted Revenues. For example, under an Acceptable Financial 


Accounting Standard the gain or loss arising from the derecognition (e.g. following a disposal) of an item 


of property, plant or equipment will generally be included in profit or loss when the item is derecognised 


and the gain shall not be classified as revenue. However, in other circumstances where, for instance, items 


of property, plant and equipment that were previously held for rental to others, are sold in the ordinary 


course of the business, then the proceeds of such assets would generally be recognised in the revenue 


line.  


47. Second, revenues derived from the following categories are excluded to the extent they are 


included in the revenues reported for accounting purposes in the Group’s Consolidated Financial 


Statements (or that would have been so reported if the Ultimate Parent Entity prepared Consolidated 


Financial Statements): 


• dividends or other distributions referred to in Annex B Section 2(1)(a)(ii); and 


• gain, profit, or loss referred to in Annex B Section 2(1)(a)(iii). 


48. The items referred to in the above paragraph are ordinarily not included in revenues under an 


Acceptable Financial Accounting Standard, but the adjustments seek to cover the exceptional cases where 


they are included per an Acceptable Financial Accounting Standard.  


49. Revenue related to items under Annex B Section 2(1)(b)(iii) is allocated evenly among the Period 


in which the disposition occurs and the four subsequent Periods to the extent they are included in the 


revenues reported in the Period. For the avoidance of doubt, the adjustment for revenue related to items 


under Annex B Section 2(1)(b)(iii) can only be downward in the Period in which the disposition occurs and 


does not require any inclusion of amounts that are not reported as revenues in that Period. The adjustment 


will be upward in the four subsequent Periods, but the total of those adjustments will never exceed the 


initial amount that was excluded for the Period in which the disposition occurs. 


50. Third, revenues derived by Excluded Entities, as defined in Article 2, are excluded to the extent 


they are included in revenues reported for accounting purposes in the Group’s Consolidated Financial 
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Statements (or that would have been so reported if the Ultimate Parent Entity prepared Consolidated 


Financial Statements) and provided that such revenues are not already excluded. This adjustment aligns 


with the definition of a Group which specifically excludes an Excluded Entity and the adjustments provided 


under the calculation of the Group’s Adjusted Profit Before Tax which similarly excludes the Entity Financial 


Accounting Profit (or Loss) of an Excluded Entity.  


51. Fourth, restatements of one or more prior period’s reported Financial Accounting Profit (or Loss) 


that are identified and recognised during the Period and relate to an amount(s) classified as revenue under 


Acceptable Financial Accounting Standards are adjusted, provided that restatement meets the definition 


of a prior period adjustment for the Period as referred to in Annex B Section 2(1)(c). The definition of a 


prior period adjustment for the Period is considered in the Explanatory Statement on Annex B Section 2 


(see paragraphs 1105 through 1110).  


52. As specified in the fourth step outlined above, the adjustment of revenues derived from a prior 


period adjustment of one or more prior Period’s reported Financial Accounting Profit (or Loss) in the 


calculation of Adjusted Revenues means those amounts will be taken into account for purposes of the 


scoping criteria in Article 3(1), the nexus test in Article 8 and the determination of the revenue sourced 


under Article 7 for the Period in which the adjustment is identified and recognised. The definition of 


Adjusted Revenues is therefore consistent with the rule for the calculation of Adjusted Profit Before Tax in 


Annex B Section 2(1), which similarly provides for adjustment of prior periods in the Period for a prior 


period adjustment. This means that rather than adjusting the prior Period Adjusted Revenues for purposes 


of the revenue test in Article 3(1)(a), the quantum of the adjustment to the revenue line in the prior Period 


will be adjusted in the calculation of Adjusted Revenues for the Period in which the adjustment is identified 


and recognised. Depending on the nature of the item of adjustment in the prior Periods, the adjustment 


can be either a positive or negative amount. This means that the identification or recognition of 


understatement of turnover in the prior Period would increase the Adjusted Revenues in the Period in 


which the adjustment is identified and recognised, while the identification or recognition of overstatement 


of turnover in the prior Period would decrease the Adjusted Revenues in the Period.  


53. Fifth, revenues derived from Joint Ventures and Joint Operations are included in the calculation of 


Adjusted Revenues in the same proportion as the Group’s share of profit or loss derived from the Joint 


Operation or the Joint Venture. The definitions of a Joint Venture and a Joint Operation are provided in 


Article 2. In respect of a Joint Venture, this adjustment is necessary as Acceptable Financial Accounting 


Standards do not require revenues derived from an interest in a Joint Venture to be reported in the revenue 


line of Consolidated Financial Statements. Instead, Acceptable Financial Accounting Standards generally 


only require the reporting of the profit (or loss), i.e. revenues less expenses, arising from an interest in a 


Joint Venture in the Consolidated Financial Statements. Therefore, to ensure equitable treatment, 


revenues derived from Joint Ventures are included in the calculation of Adjusted Revenues such that these 


amounts are taken into account for purposes of the scope tests in Article 3(1) and (2). In order to avoid 


double counting for Amount A purposes, revenues derived from a Joint Venture would not be included 


where the Joint Venture is an Ultimate Parent Entity of another Covered Group.  


54. Similarly, this paragraph requires that revenues from a Joint Operation are included to align with 


the Group’s proportionate share of profit (or loss) derived from the Joint Operation and included in 


calculating the Financial Accounting Profit (or Loss). A Joint Operation will generally be accounted for on 


a line-by-line basis, rather than the equity method, in the Consolidated Financial Statements of the Group 


and the revenues derived from the Joint Operation will ordinarily reflect the Group’s share of the revenues 


in proportion to its profit (or loss). In such a case, no adjustment will be required. However, in other 


instances an arrangement which meets the definition of Joint Operation may see one of the parties to the 


arrangement receiving all of the revenues under the contractual terms and making a balancing payment 


to the other party (or parties) for their share of the profits. In this case, the Consolidated Financial 
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Statements of the Group (or Groups) that includes the Group Entity(ies) which receives the balancing 


payment will not report its share of the revenues from the Joint Operation on a line-by-line basis because 


all the revenues are reflected by the other party. Therefore, the definition of Adjusted Revenues provides 


the necessary adjustment so all Groups reflect their share of revenues in proportion to the profit (or loss) 


of the Joint Operation to which they are entitled under the contractual terms. No adjustment for revenues 


derived from a Joint Operation would be made where a Joint Operation is not recognized in its 


Consolidated Financial Statements. 


Amount A Profit 


55. The term “Amount A Profit” is defined in subparagraph (d) for purposes of Article 5(1) which 


provides how to determine the portion of the Amount A Profit of a Covered Group that is allocated to a 


Jurisdiction in which a Covered Group has nexus under Article 8 for a Period. Amount A Profit is determined 


by the two-step process provided in subdivisions (i) and (ii). These steps are applied on a groupwide basis. 


56. The first step (contained in subdivision (i)) is to identify the total excess profits of the Covered 


Group for a Period, as determined on a standardised quantitative basis for purposes of the Convention. 


This amount is determined by first subtracting the normal profits of the Covered Group for purposes of the 


Convention from the total relevant profits of the Group (i.e., the Adjusted Profit Before Tax referred in 


Annex B Section 2). The normal profits of the Covered Group are determined for purposes of the 


Convention by multiplying the Adjusted Revenues defined in Article 2(c) of the Group in the Period by 10 


per cent. This normal profit is then subtracted from the Adjusted Profit Before Tax (refer Annex B Section 


2) of the Covered Group and any excess Adjusted Profit Before Tax of the Covered Group above the 


normal profit amount is considered to be excess profits of the Covered Group for a Period.  


57. The second step (contained in subdivision (ii)) is to multiply the excess profits calculated in the 


first step by 25 per cent. The product of this calculation reflects the portion of excess profits at a Group 


level that is available for allocation to market jurisdictions, subject to the Covered Group having nexus in 


those jurisdictions and any limitation resulting from the marketing and distribution profits safe harbour 


adjustment in Article 5(1)(a). 


Amount A Tax Return and Common Documentation Package 


58. The term “Amount A Return and Common Documentation Packages” has the meaning assigned 


to this term in Article 15(1). A detailed explanation can be found from paragraph 506 onwards.  


Competent Authority 


59. The term “Competent Authority” means any person, ministry, governmental agency or institution 


designated by a Party as responsible for all or part of the administration of the provisions of the Convention. 


Partial designations could either refer to certain parts of the Convention, such as the tax certainty process 


or the exchanges of information under Article 39, or apply to particular Jurisdictions of the Party, including 


those covered by a territorial extension. The list of Competent Authorities is to be notified by each Party to 


the Depository. The list of all designated Competent Authorities will be made publicly available by the 


Depository. Parties may at any time update their list of Competent Authorities by means of an updated 


notification to the Depository. 


Consolidated Financial Statements 


60. The “Consolidated Financial Statements” used to calculate “Financial Accounting Profit (or Loss)” 


are the financial statements prepared by the Ultimate Parent Entity in which the assets, liabilities, income, 


expenses and cash flows of the Ultimate Parent Entity and other Group Entities are presented as those of 
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a single economic entity. The Consolidated Financial Statements include the notes that are incorporated 


as part of these statements. In addition, to be used for purposes of the Convention, financial statements 


must be independently audited and must be prepared under an Acceptable Financial Accounting Standard. 


The term also includes, where the Ultimate Parent Entity is the sole Group Entity, the independently audited 


financial statements of that Entity prepared in accordance with an Acceptable Financial Accounting 


Standard. In cases where two or more Groups are part of the same dual-listed arrangement or the same 


stapled structure the Group Entities of the Groups shall be treated as Group Entities of a single Group, 


which will be deemed to have a single Ultimate Parent Entity, with that single Ultimate Parent Entity to be 


identified in accordance with Annex C Section 1(9). The Consolidated Financial Statements for that Group 


will be the Consolidated Financial Statements of that single Ultimate Parent Entity. 


Contracting State 


61. The term “Contracting State” refers to the States that have signed and ratified, accepted or 


approved the Convention, irrespective of whether the Convention has entered into force.  


Controlling Interest 


62. The definition of “Controlling Interest” uses a consolidation test (including a deemed consolidation 


test) to determine whether an Entity owns a Controlling Interest in another Entity. Accordingly, an Entity 


will have a Controlling Interest if: (i) that Entity has an equity interest that carries rights to profits, capital or 


reserves and is required to consolidate the assets, liabilities, income, expenses and cash flows of another 


Entity on a line-by-line basis in accordance with an Acceptable Financial Accounting Standard, or (ii) it 


would have been so required in case that the Entity had prepared consolidated financial statements in 


accordance with an Acceptable Financial Accounting Standard.  


63. In other words, the definition relies on the existence of control, as determined under an Acceptable 


Financial Accounting Standard, that leads to the requirement to consolidate the assets, liabilities, income, 


expenses and cash flows of on a line-by-line basis. This means that for purposes of the Convention an 


Entity will directly or indirectly control another Entity if it is, or would be, required to consolidate the assets, 


liabilities, income, expenses and cash flows of that other Entity on a line-by-line basis under an Acceptable 


Financial Accounting Standard.  


64. Further, and only for purposes of the internal fragmentation rule in Annex C Section 1(7), the 


Controlling Interest definition is broadened to also include an equity interest that leads, or would lead, to 


the requirement for an investment fund or real estate investment vehicle to measure its investment in an 


Entity at fair value through profit or loss in accordance with an Acceptable Financial Accounting Standard. 


This means that a Controlling Interest is recognised for purposes of these provisions where there is direct 


or indirect control under an Acceptable Financial Accounting Standard, such that an Entity presents its 


investments at fair value (instead of on a line-by-line basis) as commonly seen in the cases where an entity 


is an investment entity for accounting purposes. 


65. This definition is also important for purposes of the definition of an Ultimate Parent Entity. 


Covered Payment 


66. The term “Covered Payment” defines the payments subject to withholding taxes that are taken into 


account for the purpose of elimination of double taxation (under Part IV) and the allocation and taxation of 


profits (under Part III). It operates alongside the definition of the term Covered Withholding Tax in 


subparagraph (j). Taken together, the terms Covered Payment and Covered Withholding Tax apply for the 


withholding tax downward adjustment in Annex B Section 4(12) and the Withholding Tax Upward 


Adjustment” in Annex B Section 6. Where tax is withheld on a payment that is not a Covered Payment, or 







24    


      
  


a tax is not a Covered Withholding Tax, then such a tax will have no bearing on the allocation of Amount 


A Profit under Article 5 or the calculation of Elimination Profit (or Loss) of a Covered Group for a Period in 


a Jurisdiction for the purposes of elimination of double taxation under Articles 9 through 13. 


67. The definition of the term Covered Payment is structured in two-parts. First, the chapeau in 


subparagraph (j) provides positive criteria that must be met for a payment to be a Covered Payment. 


Second, subdivisions (i) through (viii) provide certain categories of payments to be excluded from meeting 


the definition of Covered Payment, even in the case that such a payment satisfies the positive criteria in 


the chapeau. 


68. The chapeau in subparagraph (j) provides a Covered Payment means income arising in a 


Jurisdiction and paid to a Group Entity of a Covered Group located in another Jurisdiction. The phrase 


“income arising in a Jurisdiction” clarifies the source of income that might potentially constitute a Covered 


Payment. This phrase is relevant as the definition of Covered Withholding Tax refers to “tax on income 


withheld by the payor in respect of a Covered Payment in the Jurisdiction where the income is arising”. 


Income arises in a Jurisdiction under subparagraph (j) where it is treated as arising in that Jurisdiction 


under its domestic law. This means that for purposes of subparagraph (j) income can be treated as arising 


in more than one Jurisdiction, to the extent that the domestic law of more than one Jurisdiction treats the 


income as arising there. Further, the phrase “income arising in a Jurisdiction” does not require that income 


arises in the payor’s Jurisdiction for a payment to meet the definition of Covered Payment. For instance, 


where the domestic law of a third Jurisdiction, other than the location of the payor or payee, treats the 


income as arising in that Jurisdiction, then that income would be treated as arising in that third Jurisdiction 


for purposes of subparagraph (j).  


69. The chapeau in subparagraph (j) requires that a Covered Payment is paid to a Group Entity of a 


Covered Group located in another Jurisdiction. Under the chapeau, there are two conditions that a payment 


must meet in order for a payment to meet the definition of a Covered Payment. First, a payment must be 


paid cross-border such that the payor and payee are located in different Jurisdictions. Where a payment 


is paid to a Group Entity that is located in the same Jurisdiction as the payor (i.e. a solely domestic 


payment), then such a payment cannot meet the definition of Covered Payment. Second, in order for a 


payment to meet the definition of Covered Payment it must be paid to a Group Entity of a Covered Group. 


If the payee is not a Group Entity of a Covered Group, then that payment cannot meet the definition of 


Covered Payment. Effectively, this requirement means that any withholding tax withheld on payments to 


Group Entities of a Group that is not a Covered Group under Article 3 of the Convention are not taken into 


account for purposes of the Convention. For instance, if a payment is made to an Entity of a Group that 


does not meet the scope threshold stipulated in Article 3(1), or that is entitled to a scope exclusion (for 


example in Article 3(5) for a qualifying extractives group), then that payment will not be a Covered Payment, 


resulting in no consideration of withholding taxes on this payment. Further, the requirement in the chapeau 


of subparagraph (j) is that the payee is a Group Entity of a Covered Group. There is no requirement that 


the payor is a Group Entity of the same Covered Group or a different Covered Group. This means that 


payments between Group Entities of the same Group and payments from an Entity that is not a Group 


Entity of the same Group as the payee (for instance, a payment from an unrelated party to a Group Entity), 


can meet the definition of Covered Payment, so long as the payee is a Group Entity of a Covered Group.  


70. As explained in paragraph 69 above, subdivisions (i) through (viii) provide that certain payments 


are excluded from meeting the definition of Covered Payment: 


• Subdivision (i) provides that a payment to a regulated financial institution as defined in Annex C 


Section 2(3)(a) or a segment entity of a regulated financial institution segment as defined in Annex 


C Section 2(2)(l) are excluded payments. This means that where a payment is made to an Entity 
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that is covered by the regulated financial services exclusion, then any withholding tax withheld in 


respect of that payment will not be taken into account for purposes of the Convention. 


• Subdivision (ii) provides that a payment to an extractives entity as defined in Annex C Section 


3(2)(c) or a segment entity of an extractives segment as defined in Annex C Section 3(2)(d) are 


excluded payments. This means that where a payment is made to an Entity that is covered by the 


extractives exclusion, then any withholding tax withheld in respect of that payment will not be taken 


into account for purposes of the Convention. 


• Subdivision (iii) provides that a payment related to extractives that are made to a mixed entity (as 


defined in Annex C Section 3(2)(e)), a segment entity of a mixed segment (as defined in Annex C 


Section 3(2)(m)), a non-extractives entity (as defined in Annex C Section 3(2)(r)), or a segment 


entity of a non-extractives segment (as defined in Annex C Section 3(2)(dd)), is an excluded 


payment to the extent that the payment relates to extractives revenue. This approach therefore 


follows the approach to the extractives exclusion in Annex C (Supplementary provisions for Article 


3) for such Entities, which are performing both extractives and non-extractives activities, and relies 


on the definition of extractives revenue in Annex C Section 3(3)(i).  


• Subdivision (iv) provides that a payment to a Group Entity located in an autonomous domestic 


business jurisdiction (as defined in Annex C Section 5(2)(a)) is an excluded payment. This means 


that where a payment is made to an Entity that is covered by the autonomous domestic business 


exemption, then any withholding tax withheld in respect of that payment will not be taken into 


account for purposes of the Convention. 


• Subdivision (v) provides that a payment that relates to defence revenues as defined in Annex C 


Section 6(3)(c) is an excluded payment. This means that where a payment that is subject to 


withholding tax is covered by the defence group adjustment or where any intragroup payment that 


is related to defence revenues is subject to withholding tax, that withholding tax will not be taken 


into account for purposes of the Convention.  


• Subdivision (vi) provides that dividends or other distributions paid in respect of a Specified Equity 


Interest that carries rights to the profits, capital or reserves of an Entity are excluded payments. 


This means that where a withholding tax is levied by a Jurisdiction on such payments, those 


payments will not meet the definition of a Covered Payment.  


• Subdivision (vii) provides that a payment for the disposition of a Specified Equity Interest or of other 


similar interests, such as interests in a partnership or trust, that carry rights to profits, capital or 


reserves of an Entity are excluded payments. This means that where a withholding tax is used by 


a source Jurisdiction as a collection method for charging the non-resident payee to tax on a gain 


on the disposition of this category of interests, those payments will not meet the definition of a 


Covered Payment. 


• Subdivision (viii) provides that if a payment to a Joint Venture or Joint Operation is otherwise in-


scope of the definition of Covered Payment because it does not meet the exclusions provided in 


subdivisions (i) through (vii), the portion of the payment that relates to the party other than the 


Covered group (i.e., the third-party interest in the Joint Venture or Joint Operation) will be excluded. 


This exclusion reflects that the profit of a Joint Venture or a Joint Operation is only accounted for 


in the Consolidated Financial Statements in proportion to the Group’s share and this is followed for 


Amount A purposes. The term Covered Payment feeds into both Withholding Tax Upward 


Adjustment definition and withholding tax downward adjustment, therefore the third-party interest 


in the Joint Venture or Joint Operation will be excluded in both withholding tax adjustment contexts. 
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Covered Withholding Tax 


71. The term “Covered Withholding Tax”, which operates alongside the definition of the term Covered 


Payment in subparagraph (j), identifies withholding taxes that are taken into account for the purpose of 


elimination of double taxation (under Part IV) and the allocation and taxation of profits (under Part III).Taken 


together, the terms Covered Payment and Covered Withholding Tax apply for the “withholding tax 


downward adjustment” in Annex B Section 4(12) and the Withholding Tax Upward Adjustment in Annex B 


Section 6. Where a tax is withheld on a payment that is not a Covered Payment, or a tax is not a Covered 


Withholding Tax, then such a tax will have no bearing on the allocation of Amount A Profit under Article 5 


or the calculation of Elimination Profit (or Loss of a Covered Group for a Period in a Jurisdiction for 


purposes of elimination of double taxation under Articles 9 through 13. 


72. To define Covered Withholding Tax, subparagraph (k) refers to “a tax on income … in the 


Jurisdiction in which the Covered Payment arises”, which mirrors the language in the definition of a 


Covered Payment in subparagraph (j), which refers to “income arising in a Jurisdiction”. As explained 


above, this phrase in subparagraph (k) clarifies the source of income that is potentially subject to a Covered 


Withholding Tax. Accordingly, the source of the income could be identified as a Jurisdiction other than the 


payor’s Jurisdiction under the domestic law of that other Jurisdiction, and thus the “tax on income” is not 


necessarily tax levied in the Jurisdiction where the payor is located. For instance, where a third Jurisdiction, 


other than the location of the payor and payee, treats the income as arising in that Jurisdiction under its 


domestic law, and obliges the payor to withhold the tax on behalf of the non-resident payee, then such a 


withholding tax could be a Covered Withholding Tax in the same way as the more common case where 


the Jurisdiction where the payor is located is identified as the source Jurisdiction where the income is 


arising and taxed. 


73. Subparagraph (k) refers to the “tax on income withheld in a Period in respect of a Covered 


Payment by the payor”. Taxes on income in this context is used broadly and refers to any taxes on total 


income or elements of income that are generally covered by the Party’s tax treaties, as described in 


Commentary to Article 2 of the OECD Model or UN Model. But where a tax on income is withheld in relation 


to a payment that does not meet the definition of Covered Payment, then that tax on income does not meet 


the definition of Covered Withholding Tax. Further, the definition of Covered Withholding Tax covers a tax 


on income arising in a Jurisdiction whether or not that tax is calculated by reference to the gross amount 


of the payment, or a different amount (e.g. a lower amount or an amount after taking into account certain 


deductions). For instance, where a Jurisdiction taxes income arising in the Jurisdiction after taking into 


account an actual or notional cost of capital of the non-resident payee, then such taxes may still meet the 


definition of Covered Withholding Tax.  


74. Subparagraph (k) uses the word “withheld” to reflect that legally a Covered Withholding Tax is a 


tax on income of the non-resident payee, but the obligation to collect (i.e. withhold the tax amount) falls on 


the payor. In instances where the obligation to collect is jointly imposed on the both the payor and another 


party this will be considered to be an obligation to collect of the payor for purposes of this provision. 


Designated Payment Entity 


75. The term “Designated Payment Entity” generally means the Ultimate Parent Entity, if it is a resident 


of a Party at the end of that Period. Where the Ultimate Parent Entity is not a resident of a Party at the end 


of the Period, however, subparagraph (l)(ii) provides that the Designated Payment Entity is identified by 


under Annex B Section 3. For further details see the Explanatory Statement to Annex B Section 3. 
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Elimination Profit (or Loss) 


76. This definition has the meaning assigned to it in Annex B Section 4. A detailed explanation can be 


found from paragraph 1174 onwards. 


Elimination Threshold Return on Depreciation and Payroll 


77. The term Elimination Threshold Return on Depreciation and Payroll. The amount is calculated by 


multiplying the Adjusted Revenues of the Covered Group for a Period by 10 per cent and then dividing the 


product by the sum of the Covered Group’s accounting depreciation and payroll for the Period. The term 


therefore calculates the Covered Group’s Return on Depreciation and Payroll that is equivalent to a 10 per 


cent return on the Adjusted Revenues of the Covered Group.  


78. The term is used to determine whether a specified jurisdiction is within Tiers 3A and 3B. The term 


is also used to calculate the “adjusted jurisdictional excess profits” in Article 5(2)(c). 


Entity 


79. The term Entity is intended to be defined broadly, and includes any juridical person or arrangement 


that prepares, or is required to prepare, separate financial accounts. The definition would therefore include 


partnerships and trusts. An individual cannot be an Entity for purposes of the Convention because an 


individual is not a “juridical” person. 


80. The term “arrangement” should be interpreted broadly and include any agreement, transaction or 


series of transactions between separate parties that is legally enforceable. For instance, an organisation 


formed under a domestic law by individuals who adopt or agree to statutes, certificates or similar 


documents that define, among other things, the purpose of the organisation, the decision making-process 


and the contributions required from members or parties, is considered an arrangement. In contrast, a 


branch or place of business of an Entity situated in another Jurisdiction is not an arrangement for purposes 


of the definition of an Entity, even where that branch or place of business is treated as a permanent 


establishment in the other Jurisdiction in accordance with an applicable tax treaty in force or under 


domestic legislation where a Jurisdiction taxes the income attributable to such a branch or place of 


business on a net basis similar to the manner in which it taxes its own tax residents.  


81. The definition is not based on the precise form or constitution of the juridical person or 


arrangement. Rather, the determining factor is whether the juridical person or arrangement prepares (or is 


required to prepare) financial accounts. Where the juridical person or arrangement does not prepare 


financial accounts, and is not required to do so, it is not regarded as an Entity for purposes of the 


Convention.  


82. The financial accounts prepared by the juridical person or arrangement do not have to follow a 


specific form and there is no requirement that they are prepared under mandatory rules or procedures of 


a Jurisdiction. Instead, they could be prepared for financial reporting, regulatory or internal management 


control purposes.  


Entity Financial Accounting Profit (or Loss) 


83. The term “Entity Financial Accounting Profit (or Loss)” refers to the profit or loss determined for an 


Entity (before any consolidation adjustments eliminating intra-Group transactions) in preparing 


Consolidated Financial Statements of the Group. In preparing the Consolidated Financial Statements of a 


Group, financial statements are prepared for each Group Entity based on the same financial accounting 


standards and it is these financial statements that are considered for determining Entity Financial 
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Accounting Profit (or Loss). The relevant profit measure sourced from these financial statements is the 


profit or loss determined taking into account all income and expenses of the Group Entity and excluding 


income and expenses reported as other comprehensive income.   


Entity Financial Third-party Accounting Revenues 


84. The term “Entity Financial Third-party Accounting Revenues” is defined in subparagraph (q) and 


provides the measure of third-party booked revenues that is relevant for assessing the level of integration 


of the business of a Covered Group in a Jurisdiction for purposes of Annex C Section 5 (Autonomous 


domestic business exemption), particularly paragraph 2(a)(i) of that Section, and for purposes of 


withholding tax upward adjustment reduction factor in Annex B Section 6(4)(a)(ii). The definition identifies 


the revenues of an Entity determined in preparing the Consolidated Financial Statements of the Group, 


which includes all revenues of the Group Entity determined under the same Acceptable Financial 


Accounting Standards as the Financial Accounting Profit (or Loss) of the Group, after eliminating intra-


Group transactions with Group Entities. Revenues derived from extractives or regulated financial services 


activities are not taken into account for purposes of determining the entity financial accounting revenues. 


Excluded Entity 


85. The term “Excluded Entity” refers to Entities that are outside the operative provisions of the 


Convention. Qualification as an Excluded Entity can have three practical effects: 


• First, an Excluded Entity is never a Group Entity.  


• Second, two types of Excluded Entity are never an Ultimate Parent Entity for purposes of the 


Convention: a governmental entity and a pension fund (for further details, see paragraphs 1039 


through 1046 and 1066 through 1069 of this Explanatory Statement). 


• Third, Excluded Entities do not have any administrative obligations provided under Part V Section 


1. 


86. The definition of Excluded Entity consists of two parts that apply at the same time: the first part 


lists the types of Entities that are Excluded Entities (see Article 2(r)(i)) and the second part in Article 2(r)(ii) 


extends the exclusion to Entities owned by such listed Entities provided that certain tests are met. 


Subdivision (i) 


87. Subdivision (i) lists the types of Entities that are Excluded Entities and therefore outside the 


operative provisions of the Convention. Generally, the assets, liabilities, income, expenses and cash flows 


of such Entities would not be consolidated on a line-by-line basis with other operating Entities under an 


Acceptable Financial Accounting Standard and, therefore, Excluded Entities would not qualify as Group 


Entities subject to the provisions of the Convention. However, for completeness and consistency, and to 


improve certainty of outcomes while recognising differences between accounting standards, subdivision 


(i) explicitly provides a list of Excluded Entities. In other words, subdivision (i) serves as a backstop to 


ensure that such Entities, unless explicitly stated otherwise, are not unnecessarily subject to the provisions 


of the Convention. 


88. The Excluded Entities referred to in clauses (A) through (D) are: a governmental entity, an 


international organisation, a non-profit organisation and a pension fund as defined in Annex B Section 1. 


This is a general exclusion which applies irrespective of the position of such Entities within the chain of 


ownership. 
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89. The Excluded Entities referred to in clauses (E) and (F) are: an investment fund that satisfies the 


criteria provided in Article 2(ll)(i)(A) and (B) (the definition of an Ultimate Parent Entity) and a real estate 


investment vehicle that satisfies the same criteria. This exclusion applies only if the investment fund or the 


real estate investment vehicle is an Ultimate Parent Entity. Otherwise, such Entities continue to be treated 


as a Group Entity for purposes of the Convention.  


Subdivision (ii) 


90. Subdivision (ii) provides an extension of the definition of an Excluded Entity that covers Entities 


owned by an Excluded Entity. It recognises that Excluded Entities may be required, for regulatory or 


commercial reasons, to hold assets or carry out specific functions through separate controlled Entities. It 


addresses the situation where an Excluded Entity, as defined in subdivision (i), sets up an Entity to hold 


its assets or invest its funds, or to carry out activities that are ancillary to the Excluded Entity’s activities.  


91. For example, commercial or regulatory requirements may prevent an investment fund from 


investing directly in an asset and may require the investment to be made through a separate vehicle to 


limit the investment fund’s liability. The rule addresses these types of situations and may permit such a 


holding vehicle to qualify as an Excluded Entity.  


92. In some cases, an enterprise could be composed exclusively of Excluded Entities. For example, 


an investment fund may be required to consolidate the assets, liabilities, income, expenses and cash flows 


of separate investment vehicles that it controls. However, if those investment vehicles all meet the 


conditions to qualify as an Excluded Entity, none of them can be considered a Group Entity and hence the 


enterprise would not be considered a Group for purposes of the Convention. 


93. Subdivision (ii) does not apply if the Entity is held by a pension services entity (as defined in Annex 


B Section 1(f)). As described further in Annex B Section 1, pension services entities are special purpose 


vehicles that may perform similar functions to the Entities described in subdivision (ii). Allowing a pension 


services entity to establish a further separate controlled entity that qualified for Excluded Entity status 


would dilute the intended effect of the rules in subdivision (ii), which are intended to be limited to those 


controlled entities that carry out functions for the Excluded Entity (such as the governmental entity, 


international organisation or non-profit organisation or pension fund itself). 


94. In order to qualify as an Excluded Entity under subdivision (ii) the Entity must meet two tests: an 


ownership test and an activities test. 


Ownership test 


95. The ownership test is set out at the beginning of subdivision (ii). Under this test, one or more 


Excluded Entities defined in subdivision (i)(A) through (F) must own at least 95 per cent of the value of the 


Entity. The 95 per cent threshold allows for situations in which there is a minority interest holder, such as 


where a fund manager holds a small percentage of an investment fund, where domestic law requires at 


least two shareholders to incorporate a corporation or where an Excluded Entity invests through a 


partnership and is required to have another Entity acting as the general partner for domestic law purposes. 


96. Subdivision (ii) also applies if the Excluded Entity under subdivision (i) owns at least 95 per cent 


of the value of the Entity through an uninterrupted chain of Excluded Entities. For instance, A Co is an 


Excluded Entity under one of the subdivision (i)(A) through (F). A Co wholly owns B Co (an Excluded Entity 


under subdivision (ii)), which in turn owns 95 per cent of the value of C Co. In this case, C Co meets the 


ownership test because 95 per cent of its value is indirectly owned by A Co. In contrast, if A Co owned 95 


per cent of the value of B Co in the same situation, then the ownership test is not met with respect to C Co 


because its value owned by A Co has been diluted to 90 per cent (95% x 95%).  







30    


      
  


97. The phrase “value of the Entity” refers to the total value of the equity interests that carry rights to 


the profits, capital or reserves of the Entity. In the case of shares, it refers to the value of the issued and 


outstanding shares that are held by shareholders. The value of the Entity is different from a direct 


measurement of the amount of equity interests held by the Excluded Entity which refers to the underlying 


rights to profits, capital or reserves of such Entity. The difference between a measurement based on “value 


of the Entity” and a measurement based on “equity interest” is that the former looks to the aggregate value 


of the equity interests held by the Excluded Entity as a percentage of the overall value of the equity interests 


issued by the Entity while the second one compares one or more of the specific rights (i.e. profits, capital 


or reserves) that are carried by the equity interest. 


98. The ownership test in this paragraph is only met where 95 per cent or more of the value of the 


equity interests of the Entity are beneficially owned (either directly or indirectly) by the Excluded Entity. 


The assessment of the value should be made as of the date of the most recent change in the Excluded 


Entity’s relative equity interests in the Entity and should take into account the value of all the equity interests 


held by the Excluded Entity. For instance, a newly formed Entity issues 200 ordinary shares worth EUR 1 


each and 100 preferred shares worth EUR 2 each. An Excluded Entity shareholder receives all the ordinary 


shares and 90 of the preferred shares. In this situation, the value of the Entity would be 400 and the 


Excluded Entity shareholder owns 95 per cent (380/400) of the value of the Entity for purposes of the 


second part of this paragraph.  


99. The value of an Excluded Entity’s interest in an Entity should be measured as of the date of the 


most recent change in the Excluded Entity’s relative equity interests in the Entity. For example, if the Entity 


issues new shares to a minority shareholder/ employee as part of a compensation package, the Excluded 


Entities should determine whether they still hold 95 per cent of the value of the equity interests of the Entity 


immediately after such share issuance. However unrealised movements in the comparative value between 


different classes of shares should not affect the application of the test under the second part of this 


paragraph until there is a change in the Excluded Entity’s relative equity interests in the Entity. For example, 


if the value of the equity interests of the Entity in the example above fell to 300 such that the ordinary 


shares are now worth only 100, the Excluded Entity should still be treated as holding 95 per cent of the 


value of the Entity despite the fact that the total market value of its shares is 93 per cent (280/300) of the 


Entity as a whole. 


Activities test 


100. The activities test is divided into subdivision (ii)(A) and (B).  


101. Clause (A) requires that the Entity operates “exclusively or almost exclusively to hold assets or 


invest funds.” The words “exclusively or almost exclusively” denote a facts and circumstances test that 


requires all or almost all of the Entity’s activities to be related to holding assets or investing funds. This 


language further means that in order to be an Excluded Entity under subdivision (ii), the Entity must not 


actively carry out activities other than holding assets or investing funds. For example, clause (A) could 


apply to a sovereign wealth fund owned by a government (in case it does not already meet the definition 


of a governmental entity) that is holding assets and investing funds for the benefit of the government, but 


it would not extend to an airline company owned by the government, because an airline’s activities go 


beyond holding assets and investing funds. Clause (A) also requires that the assets are held or funds 


invested “for the benefit of the Excluded Entity”. For example, an Excluded Entity may have a wholly owned 


subsidiary which borrows funds from third parties to make direct acquisitions of assets (including equity 


interests in operating companies). Where this is the case, the borrowing and acquisition should be treated 


as holding assets and investing funds for the benefit of the Excluded Entity. This condition has to be read 


in conjunction with the other conditions. For example, this condition is still met even if the fund manager 


benefits from the investments made by such Entity in proportion to its ownership percentage.  
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102. Alternatively, the activities test is met under clause (B) if the Entity only carries out activities that 


are ancillary to the activities carried out by an Excluded Entity. This alternative activities test was included 


because in some situations the activities that would otherwise be performed by the Excluded Entity referred 


to in subdivision (i) are outsourced to a separate legal Entity that is wholly-owned by the Excluded Entity 


(including those that are 95 per cent owned). For example, if an Excluded Entity sets up an information 


technology service company that provides services exclusively to the Excluded Entity, then such company 


would meet the requirement under subdivision (ii)(B). 


103. An Entity should not be considered to fail the activities test where the aggregate of its activities 


falls within the combined scope of clauses (A) and (B). Accordingly, an Entity that carries out ancillary 


activities and the remainder of its activities are to exclusively or almost exclusively hold assets or invest 


funds for the benefit of an Excluded Entity or Entities will satisfy the activities test. 


Existing Tax Agreement 


104. The term “Existing Tax Agreement” includes any agreement that provides for the elimination of 


double taxation with respect to taxes on income and includes agreements that apply more broadly. For 


example, agreements that cover capital taxes, or taxes on capital gains, in addition to income taxes would 


meet the definition. The definition includes all agreements that provide for the elimination of double taxation 


with respect to taxes on income, regardless of their scope, and so includes comprehensive agreements 


and those with a more limited scope, such as those applying solely to shipping and air transport. For 


greater certainty, it is understood that one of the purposes of the Multilateral Convention to Implement Tax 


Treaty Related Measures to Prevent Base Erosion and Profit Shifting is the avoidance of double taxation 


with respect to taxes on income. 


105. Paragraph 2(s)(i) and (ii) define between whom an agreement (which can be bilateral or 


multilateral) needs to be concluded to be treated as an Existing Tax Agreement. The first category, 


described by paragraph 2(s)(i), is composed of Parties to the Convention. The second category, described 


by paragraph 2(s)(ii), is composed of jurisdictions or territories to which the Convention applies pursuant 


to a declaration of territorial extension made by a Party on the basis of Article 42(1). This is intended to 


cover the situation of jurisdictions or territories which, under the arrangements with the State responsible 


for their international relations, have the ability to conclude tax agreements in their own right. 


106. An agreement for the avoidance of double taxation with respect to taxes on income must be in 


force at the time the Convention enters into force to meet the definition.  


107. It is left to each Party to determine how best to implement the MLC in its domestic legal system. 


As a result, this definition addresses neither arrangements between a Party and a jurisdiction or territory 


to which the Convention applies pursuant to a declaration of territorial extension made by the same Party, 


nor arrangements between two or more such jurisdictions or territories for which the same Party is 


responsible. Consistent with general principles of international law, however, each Party must ensure that 


it is able to implement the provisions of the Convention in good faith, in a manner that is consistent with its 


object and purpose. For instance, where a Party has chosen to impose tax on the Amount A Profits 


allocated to it, the tax should be consistently applied across all Jurisdictions that are subject to the 


Convention and should not be restricted by an arrangement with a jurisdiction or territory with respect to 


which the Party has made a declaration of territorial extension. 


Family Member 


108. The term “Family Member” is defined in Article 2(t) and includes any child, stepchild, grandchild, 


parent, stepparent, grandparent, spouse, former spouse, sibling, uncle, aunt, niece, nephew, mother-in-
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law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law (including adoptive 


relationships) of an individual or any person sharing an individual’s household (other than a tenant or 


employee). The term is used for the purpose of determining whether a person shall be considered to be 


“connected” to another person in Annex B Section 1(h), and whether an individual is conflicted to act in a 


determination panel or dispute resolution panel under Annex F Section 3(15)(b) and Annex G Section 


3(f)(ii), respectively. 


Financial Accounting Profit (or Loss) 


109. See paragraph 1081 of this Explanatory Statement for further details. 


Gross Domestic Product 


110. See paragraph 345 of this Explanatory Statement for further details. 


Group 


111. The definition of a “Group” includes the Ultimate Parent Entity and combines a consolidation test 


and specific exclusions. The consolidation test is met where the assets, liabilities, income, expenses and 


cash flows of an Entity, as defined in Article 2(w), are included in the Consolidated Financial Statements 


prepared by the Ultimate Parent Entity of the Group, or would have been included if that Ultimate Parent 


Entity had prepared Consolidated Financial Statements. This means that an Entity that is excluded from 


the Consolidated Financial Statements of the Ultimate Parent Entity solely on size or materiality grounds, 


or on the grounds that the Entity is held for sale, does not form part of a Group.  


112. The definition of a Group is broadly drawn to include a collection of Entities whose assets, 


liabilities, income, expenses and cash flows are included in the consolidated financial statements of the 


Ultimate Parent Entity, as well as the Ultimate Parent Entity. This would include a single Entity, other than 


an Entity that is part of another Group, an Excluded Entity, an investment fund or a real estate investment 


vehicle. Such an Entity would be an Ultimate Parent Entity. This approach ensures that a large stand-alone 


entity with a physical presence solely in its home Jurisdiction could nonetheless fall in-scope of the 


Convention. In such scenarios, the relevant single Entity is the Ultimate Parent Entity of the Group as well 


as a Group Entity, for purposes of the Convention, and the independently audited financial statements of 


that Entity prepared in accordance with an Acceptable Financial Accounting Standard are the financial 


statements prepared by the Ultimate Parent Entity of the Group. Otherwise, the rules and obligations 


contained in the Convention apply similarly to such single Entity. 


Group Entity 


113. The term “Group Entity” means any Entity, other than an Excluded Entity, that is included in a 


Group. 


114. Any Entity (including an Ultimate Parent Entity) that is included in a Group under Article 2 because 


it meets the consolidation test will not be considered a Group Entity if it is an Excluded Entity. This exclusion 


has consequences for the application of other provisions contained in the Convention. 


Joint Operation 


115. The term “Joint Operation” includes an arrangement where the parties have joint control and have 


the right to the assets and the obligations for the liabilities relating to the arrangement. Secondly, the 


Ultimate Parent Entity of a Group recognises its interests in the Joint Operation in its Consolidated 


Financial Statement under an Acceptable Financial Accounting Standard. This means that the 
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consolidated financial statements reflect the Group’s interest in the Joint Operation on a line-by-line basis, 


as opposed to the equity method as is the case for a Joint Venture. This definition draws on IFRS 11 - 


Joint Arrangements, which explains the difference with an arrangement that is a joint venture for IFRS 


purposes. 


Joint Venture 


116. The definition of a “Joint Venture” does not require the parties to the Joint Venture to have a 


minimum percentage of ownership. However, it requires all the parties, or a group of the parties, to the 


arrangement to have joint control. Though joint control generally requires the unanimous consent of all the 


parties with respect to decisions about the activities of the Joint Venture, the reference to joint control must 


be specifically considered in the context of the Acceptable Financial Accounting Standard used by the 


Covered Group to produce its Consolidated Financial Statements. 


117. The definition requires that the profit or loss of the Joint Venture be recognised under the equity 


method of accounting.  


Jurisdiction 


118. The term “Jurisdiction” means either (i) a State or (ii) a jurisdiction or territory for whose 


international relations a State is responsible. The word “territory” is used in addition to “jurisdiction” in order 


to capture the various terms used to refer to non-State entities for whose international relations a State is 


responsible. 


Jurisdictional Depreciation and Payroll  


119. The term “Jurisdictional Depreciation and Payroll” has the meaning assigned to it under Annex B 


Section 5(3). Relevant explanatory statement text can be found in paragraph 1481 onwards. 


Jurisdictional Return on Depreciation and Payroll 


120. The term “Jurisdictional Return on Depreciation and Payroll” has the meaning assigned to it under 


Annex B Section 5(2). Relevant explanatory statement text could be found in paragraph 1480 onwards. 


Lower Income Jurisdiction 


121. The term “Lower Income Jurisdiction” is a Jurisdiction that is defined by the World Bank as a “low-


income economy” or as a “lower-middle-income economy” by reference to gross national income per capita 


using the World Bank Atlas method for the most recent World Bank determination period that ends in the 


Period immediately preceding the Period. This term is used in the context of the “tail-end revenues” in the 


revenue sourcing rules (refer to Annex D Section 1(3)(b)(ii)(A), and paragraph 2208 of the Explanatory 


Statement), as well as in the context of the profit allocation rules, including determination of the 


jurisdictional offset percentage (refer to Article 5(2)(d), and paragraph 218 of the Explanatory Statement) 


and Withholding Tax Upward Adjustment (refer to Annex B Section 6 of the Convention, and paragraph 


1545 of the Explanatory Statement). 


122. Typically, the World Bank determinations considered for purposes of this definition are made with 


respect to periods beginning on 1 July and ending on 30 June in the following calendar year. On this basis, 


in an instance where a Jurisdiction is designated as a “low-income economy” or as a “lower-middle-income 


economy”  for the period 1 July 2024 to 30 June 2025, and the relevant Covered Group has a fiscal year 


end matching to the calendar year, this World Bank determination would be relevant for the Period 


beginning on 1 January 2026 for the Covered Group and the Jurisdiction would be a Lower Income 
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Jurisdiction for that Period. If the World Bank determination for that Jurisdiction changed and it was no 


longer designated as a “low-income economy” or as a “lower-middle-income economy” in the World Bank 


determination covering the period from 1 July 2025 to 30 June 2026, that Jurisdiction would cease to be a 


Lower Income Jurisdiction in relation to the Covered Group for the Period beginning on 1 January 2027. 


OECD Model 


123. The term “OECD Model” means the OECD Model Tax Convention on Income and on Capital. 


Party 


124. The term “Party” means a State for which the Convention is in force pursuant to Article 48. For 


more detail about the application of the Convention to jurisdictions or territories for whose international 


relations a Party is responsible, see the explanatory text related to Article 42.   


Period 


125. The term “Period” is defined as the reporting period with respect to which an Ultimate Parent Entity 


prepares, or is required to prepare, Consolidated Financial Statements. A Period for purposes of the 


Convention will therefore follow financial accounting standards, which generally require an Ultimate Parent 


Entity to prepare consolidated financial statements annually for a period equal to twelve months (which 


means 365 days or 366 days in case of a leap year). Where an Ultimate Parent Entity prepares 


Consolidated Financial Statements for a reporting period that is longer or shorter than twelve months, it is 


generally required to disclose the reasons for this for accounting purposes. This is a rare event and is 


generally due to a change of the closing date for accounting, and in such an instance the Period for 


purposes of the Convention will continue to follow the length of the exceptional reporting period of the 


Consolidated Financial Statements.  


126. As the Period is determined by reference to the reporting period of the Ultimate Parent Entity’s 


Consolidated Financial Statements, the adjustments required when applying the provisions set out in the 


Convention are kept to a minimum, compared with a situation where the Period would not follow the 


reporting period of the Consolidated Financial Statements. This increases certainty and clarity for 


businesses and tax administrations as the Convention applies on the basis of a Period that is consistent 


for a Group across all Jurisdictions (i.e. the Period is specific for the Group).  


127. Some Jurisdictions may have to accommodate a situation where a Ultimate Parent Entity’s 


reporting period is not in line with the standard period on the basis of which an income tax liability is accrued 


under domestic law (e.g. the tax period in some Jurisdictions is fixed to start on 1 April and end on 31 


March of each year while the Ultimate Parent Entity’s reporting period may start on 1 January or 1 July), 


for example by including a specific domestic law provision allowing the Group to reconcile the two different 


periods.  


128. As is also clear from the definition of Consolidated Financial Statements, interim or intermediary 


statements or reports such as the ones prepared for disclosure or investor purposes do not determine a 


Period of a Group. 


Return on Depreciation and Payroll 


129. The term “Return on Depreciation and Payroll” has the meaning described in Annex B Section 


5(1). See the explanatory text there for further details.  
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Signatory 


130. The term “Signatory”, which is used exclusively in the final provisions of the Convention, refers to 


States that have signed the Convention pursuant to Article 41 but for which the Convention is not yet in 


force. 


Specified Equity Interest 


131. The term “Specified Equity Interest” refers to an equity interest that carries rights to the profits, 


capital or reserves of an Entity. This term refers only to ownership interests and does not include other 


rights to the profits, capital, or reserves of an Entity, such as profit-sharing agreements with employees 


that do not carry any equity rights to the Entity or creditors rights to compel sale of certain assets to satisfy 


an obligation of the Entity that is in default. An equity interest is an interest that is accounted for as equity 


under the financial accounting standard used in the preparation of the Consolidated Financial Statements. 


Similarly, whether a Group Entity is the owner of an equity interest, e.g. shares of stock that have been 


loaned to another person in connection with a short sale or stock sold with a repurchase obligation, is 


determined based on the accounting treatment of the interest in the Consolidated Financial Statements. 


Taxable Presence 


132. The term “Taxable Presence” refers to part of a Group Entity that is liable to tax on a net basis in 


a Jurisdiction other than the Jurisdiction in which the Group Entity is located for a Period. Taxable Presence 


specifically excludes regulated financial institutions defined in Annex C Section 2(3)(a) and extractives 


entities defined in Annex C Section 3(2)(c). This term also includes deemed Taxable Presences under 


Annex B Section 4(5)(e). This definition includes cases where tax is imposed on a net basis and the 


relevant deductions used to determine the net amount are based on estimated amounts or amounts that 


allow flexibility to the taxpayer or tax assessor to make estimations. In some cases, the part of the Group 


Entity that is liable to tax on a net basis in a Jurisdiction other than the Jurisdiction in which the Group 


Entity is located may be equivalent to the whole, a part, or a notional portion of the Group Entity.  


133. Profits of a Group Entity may be subject to taxation in a Jurisdiction other than its location, for 


example where a Jurisdiction considers a permanent establishment to be present in its territory and taxes 


income attributable to that permanent establishment. In all instances where some or all of the Entity 


Financial Accounting Profit (or Loss) of a Group Entity are subject to taxation on a net income basis in a 


Jurisdiction other than the Jurisdiction where it is located, a separate Taxable Presence will be recognised 


in the former Jurisdiction. The Group Entity will then constitute the main entity under the definition of Annex 


B Section 4(13)(e). On this basis, it is possible for multiple main entities to have a Taxable Presence in 


one location and also possible for one main entity to have Taxable Presences in multiple locations.  


134. The location of a Group Entity is determined under Annex B Section 4(5). Where more than one 


Jurisdiction considers the Group Entity a resident for tax purposes and imposes income tax on a net basis 


on that entity, paragraph 5 will deem one Jurisdiction to be the location of the Group Entity and under the 


definition of this subparagraph, a Taxable Presence will exist with respect to any Jurisdiction that considers 


the Group Entity a tax resident but is not selected under the tiebreaker rule in Annex B Section 4(5)(c). 


However, taxable presence elimination profit (or loss) will only be taken account in such a Jurisdiction 


under Annex B Section 4(3) to the extent that the Group Entity is actually liable to tax in that Jurisdiction. 


For instance, if a Jurisdiction does not impose any tax on a resident due to losing the residency tiebreaker 


included in the applicable tax treaty, the Taxable Presence that is considered to be located in this 


Jurisdiction will not give rise to any taxable presence elimination profit (or loss) for that Jurisdiction.  


135. The definition of Taxable Presence includes traditional “fixed place of business” or “agency” 


permanent establishments. However, seeing as the definition aligns with taxing rights under a Jurisdiction’s 
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domestic law, it is not limited to traditional permanent establishment definitions or any considerations 


relating to physical presence. The definition covers all types of permanent establishments and significant 


economic presences, provided that tax is imposed on such presences on a net income basis, whether 


under an income tax or another similar type of tax. For the avoidance of any doubt, it includes instances 


where Diverted Profits Taxes are imposed on non-residents, irrespective of whether these taxes are 


treated as income taxes under domestic law. In addition, in cases where a Group Entity is resident in two 


Jurisdictions under the respective domestic law of the two Jurisdictions, the rules that relate to defining the 


location of a Group Entity or Taxable Presence (Annex B Section 4(5)) ensure that the Group Entity is 


located in only one such Jurisdiction and in cases where a tax based on net income is imposed in the other 


Jurisdiction, a Taxable Presence of the Group Entity will be deemed to exist in that other Jurisdiction.  


136. The definition further includes instances where a Group Entity is subject to a change in profit 


allocation amount in a Jurisdiction, for example due to a profit allocation adjustment under Annex B Section 


4(2)(c) and (7), after the Group Entity has changed its location from that Jurisdiction to another Jurisdiction. 


As such imposition of tax on the Group Entity by the Jurisdiction where the Entity is no longer located will 


give rise to a Taxable Presence in that Jurisdiction, and the taxable presence elimination profit (or loss) 


associated with the adjustment is recognised in the Jurisdiction where the tax is collected. 


137. Annex B Section 4(2)(g) and (9)(b) ensure that where a Jurisdiction taxes a non-resident seller of 


an equity interest in a Group Entity on the difference between the tax basis and the consideration provided 


for the equity interest, this taxation will give rise to a Taxable Presence in that Jurisdiction of the Group 


Entity selling the equity interest. 


138. Since the definition refers to net taxation, it does not apply to taxation levied on turnover, sales, 


consumption, imports or other non-income-based taxes. It similarly does not apply to taxes imposed on a 


gross basis, such as withholding taxes. Controlled Foreign Company (CFC) regimes that attribute income 


of an entity to resident shareholders using a deemed income approach will ordinarily not lead to a Taxable 


Presence, since the taxation is imposed on a resident entity rather than non-resident entities. Only where 


paragraph 5 would deem the location of the Group Entity subject to the CFC-regime to be in another 


Jurisdiction than the Jurisdiction imposing the tax, would a Taxable Presence arise.   


139. The taxation of a regulated financial institution, as defined in Annex B Section 2(3)(a), or an 


extractives entity, as defined in Annex B Section 3(2)(c), will not give rise to a Taxable Presence under the 


definition of this subparagraph. 


140. In any instance where a Group Entity is subject to a Qualified Domestic Minimum Top-Up Tax or 


similar taxation with respect to some or all of its profits in a jurisdiction other than the one where it is located 


as per Annex B Section 4(5) this will give rise a Taxable Presence being recognised in the location that 


the Qualified Domestic Minimum Top-Up Tax or similar tax is imposed.   


Ultimate Parent Entity 


141. The definition of an “Ultimate Parent Entity” is the starting point for identifying all the Group Entities 


that comprise the Group, and plays a key function in identifying a Covered Group, as defined in Article 3. 


The first part of the definition in subdivision (i) applies to identify an Ultimate Parent Entity if one of two 


conditions in subdivision (i) or (ii) are met.  


Subdivision (i) 


142. The Entity concerned must not be a governmental entity or a pension fund. In such cases an Entity 


(or Entities) at a lower level in the ownership chain will be an Ultimate Parent Entity for purposes of the 


Convention provided that Entity (or Entities) satisfies clauses (A) and (B). More than one Entity owned, 
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with a Controlling Interest, directly or indirectly by the same governmental entity or pension fund may 


qualify as an Ultimate Parent Entity for purposes of the Convention. In addition, the Entity must meet two 


conditions. 


143. The first condition, contained in clause (A), requires that the Entity owns directly or indirectly a 


Controlling Interest in any other Entity. The definition of Controlling Interest is provided in Article 2 and 


uses a consolidation test (including a deemed consolidation test) to determine whether an Entity owns a 


Controlling Interest in another Entity. Therefore, the requirement in clause (A) will be met if: (i) an Entity 


has an equity interest that carries rights to profits, capital or reserves and is required to consolidate the 


assets, liabilities, income, expenses and cash flows of another Entity on a line-by-line basis in accordance 


with an Acceptable Financial Accounting Standard, or (ii) it would have been so required if the first-


mentioned Entity had prepared consolidated financial statements in accordance with an Acceptable 


Financial Accounting Standard. 


144. The second condition, contained in clause (B), states that the Entity must not be owned, with a 


Controlling Interest, directly or indirectly by another Entity, unless that Entity is a governmental entity or a 


pension Fund. 


145. Therefore, it disqualifies an Entity from being the Ultimate Parent Entity of a Group if the Controlling 


Interest in that Entity is owned by another Entity (unless the latter Entity is a governmental entity or a 


pension fund). Stated differently, an Entity is not considered the Ultimate Parent Entity of a Group if there 


is another Entity higher in the ownership chain that owns directly or indirectly a Controlling Interest in any 


Entity, unless that other Entity is a governmental entity or a pension fund (in which case the first-mentioned 


Entity would satisfy the second condition). The phrase “unless that other Entity is a governmental entity or 


a pension fund” ensures that the next Entity in the chain of ownership could meet the condition in clause 


(B) even though its Controlling Interest is directly owned by a governmental entity or a pension fund, which 


are excluded from being an Ultimate Parent Entity. 


146. An illustration of the application of the definition of an Ultimate Parent Entity where a governmental 


entity or a pension fund owns a Controlling Interest in other Entities can be found below. 


Box 1. Example – Application of the definition of an Ultimate Parent Entity 


Example 1 


Two multinational enterprises are owned, with a Controlling Interest, directly or indirectly by Entity A, 


which is e.g. a governmental entity. In order to determine whether each enterprise is a Covered Group 


under Article 3, they must first identify an Ultimate Parent Entity for purposes of the Convention. 


Although Entity A satisfies clauses (A) and (B) of the definition of an Ultimate Parent Entity, it is not an 


Ultimate Parent Entity as it is a governmental entity. 
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It is therefore necessary to consider the application of the definition of an Ultimate Parent Entity to other 


Entities. This means that another Entity in the chain of ownership is an Ultimate Parent Entity for 


purposes of the Convention, provided that it: 1) owns directly or indirectly a Controlling Interest in any 


other Entity (clause (A) of the definition); 2) is not owned, with a Controlling Interest, directly or indirectly 


by another Entity, unless that Entity is a governmental entity or a pension fund (clause (B) of the 


definition); and 3) is not itself a governmental entity or a pension fund. 


In this case, Entity B is an Ultimate Parent Entity pursuant to the definition. It owns directly or indirectly 


a Controlling Interest in other Entities, it is not owned, with a Controlling Interest, directly or indirectly 


by another Entity, that is not a governmental entity or a pension fund (Entity B is owned by Entity A 


which is a governmental entity) and is not itself a governmental entity or a pension fund. None of the 


Entities below Entity B is an Ultimate Parent Entity because those Entities are owned, with a Controlling 


Interest, directly or indirectly by Entity B (i.e. those Entities do not meet the conditions in clause (B) of 


the definition). 


 


Example 2 


In this second example, the facts are identical to Example 1 with the exception that Entity B is also a 


governmental entity. Therefore, both Entity A and Entity B cannot be considered an Ultimate Parent 


Entity for purposes of the Convention. 


Pursuant to the definition of an Ultimate Parent Entity, both Entity C and Entity D are an Ultimate Parent 


Entity for purposes of the Convention as they: own directly or indirectly a Controlling Interest in other 


Entities; are not owned, with a Controlling Interest, by another Entity that is not a governmental entity 


or a pension fund; and they are themselves not a governmental entity or a pension fund. 


 


Example 3 - Internal Fragmentation 


The facts are the same as Example 2 with the following supplementary information:  


• Entity B became a governmental entity (which is an Excluded Entity) following an arrangement 


that occurred after the date of public release of the final text of the Convention; 
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• Group C has Adjusted Revenues of EUR 11 billion in the Period and satisfies the profitability 


test in the Period; 


• Group D has Adjusted Revenues of EUR 12 billion in the Period and satisfies the profitability 


test in the Period. 


It is necessary to consider the internal fragmentation rule in Annex C Section 1(8) because: an 


arrangement occurred after the date of public release of the final text of the Convention to one or more 


of the Group Entities of the Group with Entity B as an Ultimate Parent Entity; and Groups C and D are 


owned, with a Controlling Interest, directly by an Excluded Entity (Entity B) and each have Adjusted 


Revenues lower than EUR 20 billion in the Period (i.e. the two pre-conditions of the rule are met). The 


anti-fragmentation rule requires the Adjusted Revenues of Group C and Group D to be aggregated to 


assess whether the combined Adjusted Revenues are greater than the EUR 20 billion monetary 


threshold in Article 3(1)(a) because:  


• Groups C and D each satisfy the profitability test; 


• Groups C and D each result from the same internal fragmentation and each of their Ultimate 


Parent Entity is owned, with a Controlling Interest, directly or indirectly by an Excluded Entity. 


In this case, the aggregated Adjusted Revenues meet the revenue test (EUR 11 billion + EUR 12 billion 


> EUR 20 billion) and therefore, provided that it is reasonable to conclude, having regard to all relevant 


facts and circumstances, that failing the revenue test in Article 3(1)(a) was one of the principal purposes 


of the internal fragmentation that resulted in Group C and Group D, both Group C and Group D are 


deemed to have met the test independently. 


Assuming the principal purpose test is met, both Groups C and D will be in scope of the Convention for 


the Period. Although the Adjusted Revenues are aggregated for the purpose of applying the revenue 


test in Article 3(1)(a), once the conditions in Annex C Section 1(8)(a) and (b) are met then each Group 


applies the rest of the Convention separately. 


 


Subdivision (ii)  


147. Subdivision (ii) expands the definition to include a single Entity, provided that Entity does not satisfy 


the specified conditions found in clauses (A) through (D), and is not an Entity described in subdivision (i). 


148. The conditions in clauses (A) through (D) are that the Entity is not part of another Group, is not an 


Excluded Entity, not an investment fund and not a real estate investment vehicle. 


UN Model 


149. The term “UN Model” means the United Nations Model Double Taxation Convention Between 


Developing and Developed Countries. 


Withholding tax upward adjustment 


150. This definition refers to the meaning assigned to it in Annex B Section 6(1). Relevant explanatory 


statement text can be found in paragraph 1545 onwards. 
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Article 3 – Covered Group 


151. Article 3 contains the rules to determine whether a Group is a “Covered Group” and therefore 


within the scope of the Convention.  


Paragraph 1 


152. Paragraph 1 provides that a Group is a Covered Group, subject to paragraph 2, for a Period if that 


Group has both Adjusted Revenues greater than EUR 20 billion and a pre-tax profit margin that is greater 


than 10 per cent in that Period. 


Revenue test 


153. The revenue test in Article 3(1)(a) is a comparison of the Adjusted Revenues of a Group in a Period 


and an absolute monetary threshold of EUR 20 billion. Unlike the test in Article 3(2)(b), there is no 


requirement to test the average Adjusted Revenues of a Group across more than one Period. 


154. The definition of Adjusted Revenues is provided in Article 2 and provides that Adjusted Revenues 


means the revenues reported in the Consolidated Financial Statement of the Group, subject to prescribed 


adjustments. This means that, under paragraph 1(a), the revenue test is applied at the level of revenues 


reported in the Consolidated Financial Statements, subject to prescribed adjustments, prior to applying the 


exclusions for Extractive Activities, Regulated Financial Services, autonomous domestic businesses and 


Defence under Article 3 and their associated Sections in Annex C. 


155. Where the Adjusted Revenues of a Group are greater than EUR 20 billion, the revenue test is met. 


Where a Group has Adjusted Revenues equal to or less than this monetary threshold for a Period, it is not 


a Covered Group for that Period and there will be no need for a taxpayer to consider whether the test in 


subparagraph (b) is satisfied (unless the conditions in Annex C Section 1(7) are met).  


156. The term “Period” is defined in Article 2 as the reporting period with respect to which the UPE of 


the Group prepares Consolidated Financial Statements. Where the Period is shorter or longer than twelve 


months, which means 365 days or 366 days in case of a leap year, paragraph 10 provides that the 


monetary threshold of EUR 20 billion is adjusted proportionally to correspond with the length of the Period.  


Profitability test 


157. The profitability test in Article 3(1)(b) provides a rule which measures a Group’s profitability by 


reference to its pre-tax profit margin. The profitability test in this subparagraph is satisfied for a Period if a 


Group earns a pre-tax profit margin that is greater than 10 per cent in the Period. If that test is not satisfied, 


a Group will not be a Covered Group even if it satisfies the revenue test in Article 3(1)(a). The definition of 


pre-tax profit margin is provided in paragraph 3.  


Paragraph 2 


158. Paragraph 2 applies in addition to the requirements of paragraph 1. This means that a Group that 


meets the conditions set out in paragraph 1 for a Period, and meets the requirement in the chapeau of 


paragraph 2, will not be a Covered Group unless it also meets the conditions in paragraph 2. Paragraph 2 


applies if a Group has never been a Covered Group, or has not been a Covered Group for the two Periods 


immediately preceding the Period (or if a Group was in existence for only one Period preceding the Period, 


has not been a Covered Group for that one Period). A Group can only be a Covered Group for a Period 
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for which the Convention has entered into effect. A Group must meet two additional tests to be a Covered 


Group (subject to the tail end clause in paragraph 2 which turns off one of those two tests in a specific 


situation).  


159. The profitability test is satisfied for a Period if a Group that has never been in scope or has been 


out of scope for the two Periods immediately preceding the Period (or if a Group was in existence for only 


one Period preceding the Period, has been out of scope for that one Period) meets the conditions in 


paragraph 1 and both of the following conditions (or only subparagraph (b) per the tail end clause): 


• Subparagraph (a) requires that a Group must earn a pre-tax profit margin that is greater than 10 


per cent in at least two of the four Periods that immediately preceded the Period. For each Period 


covered under this test, the pre-tax profit margin must be determined in accordance with paragraph 


3.  


• Subparagraph (b) provides that a Group must earn a pre-tax profit margin that is greater than 10 


per cent on average for the Period and the four (or shorter term, see paragraph 162) Periods that 


immediately precede the Period.  


160. The calculation in subparagraph (b) produces an average pre-tax profit margin, that is weighted 


according to the Adjusted Revenues of the Group for the same Period. Using a weighted average provides 


an economically valid measure of the pre-tax profit margin across the Period and the four immediately 


preceding Periods. 


161. Where a negative pre-tax profit margin arose in one or more of the four Periods that immediately 


preceded the Period, this will be taken into account in the numerator given that the Adjusted Profit Before 


Tax will be negative (see the example below). A consequence is that any Financial Accounting Loss 


incurred in a Period (that produces a negative pre-tax profit margin in that Period, taking into account the 


relevant adjustments) will not also be offset against Financial Accounting Profits generated by the Group 


in subsequent Periods for purposes of the calculation in subparagraph (b). This is consistent with the 


definition of pre-tax profit margin provided in paragraph 3 and prevents any duplication or double-counting 


of the relevant Financial Accounting Loss (i.e. one time for the purpose of calculating the pre-tax profit 


margin of the Period where it arose, and another time if carried-forward to reduce the pre-tax profit margin 


of a later Period). 


162. The tail end clause in paragraph 2 provides that where a Group was established relatively recently 


and, as a result, relevant financial data (e.g. pre-tax profit margin, Adjusted Profit Before Tax, and Adjusted 


Revenues) is available for fewer than all of the four Periods that immediately precede the Period because 


the Group did not exist during one or more of those Periods (for example, all the Group Entities were 


established after the fourth Period that immediately precedes the Period), and the relevant financial data 


is not identified under Annex C Section 1(1), the pre-tax profit margin for purposes of the average test in 


subparagraph (b) is calculated by taking into account that Period and the Periods during which a Group 


existed that immediately precede the Period. In contrast, the prior period test in subparagraph (a) requires 


at least four prior Periods in order to apply. One or more transactions involving Group Entities that occur 


during a Period and are transactions regarded as taking place under common control for purposes of an 


Acceptable Financial Accounting Standard (which may include transactions involving the insertion of a new 


Ultimate Parent Entity), will not have an impact on whether a Group is considered to exist during a 


preceding Period. 


163. Where a Group was a Covered Group in at least one of the two Periods immediately preceding 


the Period (or if a Group was in existence for only one Period preceding the Period, it was in scope in that 


one Period), paragraph 2 does not apply in addition to paragraph 1. In such circumstances, the profitability 
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test consists only of paragraph 1(b). If a Group was not a Covered Group in both (i.e. each) of the two 


Periods immediately preceding the Period, then the profitability test includes not only the test in paragraph 


1(b) but also the two tests in paragraph 2. For example, a Group that has not previously been a Covered 


Group would be a Covered Group for Period 1 if it satisfied the conditions in paragraphs 1 and 2 for that 


Period. In Period 2, only paragraph 1 would be relevant (and for purposes of profitability, that means 


paragraph 1(b) only) if the Group was a Covered Group in Period 1. Paragraph 2 would not apply. If the 


Group has a level of profitability below the threshold in Period 2, it will not be a Covered Group for that 


Period. If that lower level of profitability in Period 2 was exceptional and the Group satisfies the conditions 


in paragraph 1 for Period 3, it will be a Covered Group. Alternatively, if the Group also fails the conditions 


in paragraph 1(b) in Period 3, then paragraph 2 will become relevant in determining whether the Group is 


a Covered Group in Period 4. 


Box 2. Example – Article 3(2) 


Example 1 


For purposes of this example, assume that Group A has published Consolidated Financial Statements 


for more than ten Periods. Group A has not been a Covered Group in any prior Period and meets the 


conditions in Article 3(1) for the Period. Therefore, it should be assessed whether the Group has access 


to Article 3(2)(a) and (b) to determine whether the Group is a Covered Group for the Period. 


Given that Group A has not been a Covered Group before, it meets the requirement in the chapeau of 


Article 3(2) and therefore the tests in subparagraphs (a) and (b) apply. In this case, both the tests in 


Article 3(2)(a) and (b) apply because Group A has published Consolidated Financial Statements for 


more than four Periods immediately preceding the Period. 


Assume Group A satisfies the conditions in Article 3(2)(a), the remaining test to determine whether 


Group A is a Covered Group for the Period is the test in Article 3(2)(b). The table below provides the 


relevant financial results of Group A, as adjusted under the Convention, for purposes of the calculation 


in Article 3(2)(b). 


 


Adjusted Revenues (EUR’000,000) 


Adjusted Profit Before Tax 


(calculated pursuant to Annex B 


Section 2(1) as though the Group 


were a Covered Group and without 


taking into account relevant net 


losses) (EUR’000,000) 


The Period 29,000 5,220 


P-1 25,000 5,000 


P-2 22,000 3,080 


P-3 16,500 (1,155) 


P-4 17,000 2,720 


 


In order to determine whether the pre-tax profit margin of Group A meets the test in Article 3(2)(b), the 


calculation is as follows: 


 (5,220 + 5,000 + 3,080 + −1,115 + 2,720)


(29,000 + 25,000 + 22,000 + 16,500 + 17,000)
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Expressed as a percentage = 13.58%. As 13.58% > 10%, Group A meets the test in Article 3(2)(b). 


Example 2 


Assume that Group B has published Consolidated Financial Statements for more than ten Periods. 


Group B was a Covered Group in one of the two Periods that immediately precede the Period and 


meets the conditions in Article 3(1) for the Period. 


The tests in Article 3(2)(a) and (b) do not apply because Group B does not meet the requirement in the 


chapeau of Article 3(2), as a result of being a Covered Group in one of the two Periods that immediately 


precede the Period, and, as a result Group B will be a Covered Group for the Period. 


Example 3 


Assume all of that the Group Entities of Group C were established within the past four Periods. As a 


result, Group C has published Consolidated Financial Statements for four Periods in total: the Period 


and three prior Periods. Group C has not been a Covered Group in any prior Period and meets the 


conditions in Article 3(1) for the Period. 


Given that Group C has not been a Covered Group before, it meets the requirement in the chapeau of 


Article 3(2) and therefore the tests in subparagraphs (a) and (b) are applicable. However, in this case, 


Article 3(2)(a) is switched off by the tail end clause in paragraph 2 and only the test in Article 3(2)(b) 


applies (as modified by the tail end clause) because Group C has published Consolidated Financial 


Statements for fewer than five Periods and no relevant financial data (i.e. pre-tax profit margin, Adjusted 


Profit Before Tax, and Adjusted Revenues) is available for all of the four Periods that immediately 


precede the Period as all of the Group Entities were newly established. 


The table below provides the relevant financial results of Group C, as adjusted under the Convention, 


for purposes of the calculation in Article 3(2)(b), as modified by the tail end clause, to take into account 


the Periods for which Consolidated Financial Statements are available. 


 


Adjusted Revenues (EUR’000,000) 


Adjusted Profit Before Tax 


(calculated pursuant to Annex B 


Section 2(1) as though the Group 


were a Covered Group and without 


taking into account relevant net 


losses) (EUR’000,000) 


The Period 22,000 6,500 


P-1 18,000 5,300 


P-2 10,000 (3,500) 


P-3 3,000 (5,000) 


 


In order to determine whether the pre-tax profit margin of Group C meets the test in Article 3(2)(b), 


Group C must perform the following calculation: 


 (6,500 + 5,300 + −3,500 + −5,000)


(22,000 + 18,000 + 10,000 + 3,000)
 


Expressed as a percentage = 6.23%. As 6.23% ≤ 10%, Group C does not meet the test in Article 3(2)(b). 
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Paragraph 3 


164. Paragraph 3 defines “pre-tax profit margin”. It is a test of profitability expressed as a percentage 


of the Adjusted Revenues of the Group in a given Period. This test considers the Adjusted Profit Before 


Tax of a Group for a Period calculated pursuant to Annex B Section 2(1) as though the Group were a 


Covered Group for each period separately and does not take into account losses which may have accrued 


in earlier Periods. A pre-tax profit margin may be positive or negative, depending on the Financial 


Accounting Profit (or Loss) of the Group, after making the relevant tax base adjustments. 


165. The calculation of pre-tax profit margin for purposes of paragraph 2 is generally not impacted by 


an arrangement or transaction that is reported as a business combination in the Consolidated Financial 


Statements of the Group (e.g. transactions with unrelated parties to acquire the whole or part of an existing 


business). This is because the business combination will already be reflected in the Consolidated Financial 


Statements of the Group in the Period of the business combination, and there is no additional requirement 


to retrospectively restate the Consolidated Financial Statements of the Group in prior Periods in 


accordance with this business combination (and hypothesise a Group that did not exist in those prior 


Periods).  


166. For example, assume that in the tested Period a Group acquires an interest in a business that 


meets the definition of an “Entity”. If the acquired Entity meets the definition of a “Group Entity”, it will 


become a member of the Group in the Period of the acquisition where the Ultimate Parent Entity includes 


its assets, liabilities, income, expenses and cash flows in its Consolidated Financial Statements for the 


Period. Therefore, in the Period of the acquisition the financial results of the acquired Entity or Entities will 


be reflected in the Consolidated Financial Statements of the Ultimate Parent Entity. In contrast, the 


Consolidated Financial Statements of the Ultimate Parent Entity in the four immediately preceding Periods 


will not include the financial results of the acquired Entity (or Entities), and there is no requirement for 


purposes of the prior period test and the average test to retrospectively prepare the Consolidated Financial 


Statements of the Ultimate Parent Entity in the four Periods immediately preceding the Period, on the 


hypothetical basis that the Entity (or Entities) acquired in the tested Period were part of the Group in those 


preceding Periods. In case of a group merger or a group demerger however, a different approach is taken 


(see paragraph Annex C Section 1(1)). 


Paragraph 4 


167. Paragraph 4 provides that the application of the Convention to a Group that includes a regulated 


financial institution is determined by reference to Annex C Section 2. The result is that the provisions of 


Article 3 apply to a Group by excluding the regulated financial institutions of a Group.  


168. Annex C Section 2 sets out the definitions required to perform those adjustments. 


Paragraph 5 


169. Paragraph 5 provides that the application of the Convention to a qualifying extractives group is 


determined by reference to Annex C Section 3. The result is that the provisions of Article 3 apply to a 


Group by excluding the profits of the Group that relate to extractives.  


170. Annex C Section 3 sets out the definitions required to perform those adjustments. 


Paragraph 6 


171. Paragraph 6 provides that the application of the Convention to a disclosed segment of a Group is 


determined by reference to Annex C Section 4. 
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172. Paragraph 6 applies to all Groups that report a disclosed segment, but most of the Convention – 


including the operative provisions, as modified by Section 4 – apply only to a segment entity of a covered 


segment. Broadly, this means that the scope rules contained in Annex C Section 4(1) and (2) and 


supporting definitions will apply to all enterprises meeting the definition of a disclosed segment (whether 


that disclosed segment is a covered segment or not), and that the other rules contained in the Convention 


will apply, as modified by Annex C Section 4, only to segment entities of a covered segment. 


173. The definitions of disclosed segment and segment entity are provided in Annex C Section 4(8) and 


(9). Disclosed segment means any segment reported in a Group’s Consolidated Financial Statements. 


Importantly, this means disclosed segments reported on a business line, geographic or any other basis 


can qualify as a covered segment for purposes of the Convention (for more detail, see paragraph 2048 of 


the Explanatory Statement). 


174. Section 4 contains the rules that govern the application of the obligations contained in the 


Convention to any segment entity of a covered segment for a Period. Section 4 also contains definitions 


that are specific to segmentation. 


175. For the purpose of applying the Convention, two or more disclosed segments of a Group are 


treated as if those segments are independent. This effectively means that such disclosed segments are 


treated as standalone businesses and the financial results of the disclosed segments of a Group are not 


combined for the purpose of applying the Convention. 


Paragraph 7 


176. Paragraph 7 provides that Annex C Section 5(6) and (7) on the autonomous domestic business 


exemption apply, which contain supplementary provisions in the form of a de minimis rule for determining 


whether a Group, that is otherwise a Covered Group under Article 3, is a Covered Group in cases where 


that Group operates in one or more autonomous domestic business jurisdictions.  


177. Section 5 also contains the adjustments, in paragraphs 3 through 5 and 11 through 12, that shall 


be made in a Period if a Covered Group operates in a Party that is an autonomous domestic business 


jurisdiction (for more detail, see paragraph 2086 of the Explanatory Statement). The definition of 


autonomous domestic business jurisdiction is provided in Annex C Section 5(2)(a). 


178. As noted above, Article 3(4) makes provision for an exclusion in respect of a Group including one 


or more regulated financial institutions, Article 3(5) makes provision for an exclusion in respect of a 


qualifying extractives group and Article 3(8) makes an adjustment in respect of a defence group. In the 


case of a Group for which one or more of those provisions is relevant, and for which the autonomous 


domestic business exemption is also relevant, all of the provisions in Article 3(4), (5), (7), and (8) apply. 


Such a Group would have flexibility as to whether it applies the exclusions first (in any order), or the 


autonomous domestic business exemption first, provided that in any event the defence adjustment is 


applied before the autonomous domestic business exemption. However, if the Group is not in scope of the 


Convention after the application of only one or more of those exclusions, it would not need to apply the 


other exclusion(s) or the autonomous domestic business exemption. If the Group is in scope of the 


Convention after the application of one (or subsequent) exclusions, then those exclusions would be applied 


cumulatively and based on adjusted amounts. For example, if a Group chose to apply the exclusion 


relevant to a qualifying extractives group first, it would subsequently apply the exclusion relevant to a Group 


including one or more regulated financial institutions using the non-extractives adjusted revenues and not 


the Adjusted Revenues of the Group. 
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Box 3. Example – Application of Article 3(4) through (8) 


Example 1 


A multinational enterprise, Group A, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group A conducts 


extractives activities and includes regulated financial institutions. The Group does not report any 


disclosed segments and does not earn defence revenues.  


To determine whether Group A is a Covered Group for 2030, the Group chooses to first apply the 


exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests 


the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and 


non-extractives adjusted profit before tax. Following this re-test, Group A still meets the tests in Article 


3(1) and (2). 


Subsequently, the Group applies the exclusion for regulated financial institutions in Article 3(4) and it 


re-tests the conditions in Article 3(1) and (2). It applies the exclusion for regulated financial institutions 


cumulatively by taking into account its non-extractives adjusted revenues and non-RFS adjusted 


revenues as well as its non-extractives adjusted profit before tax and non-RFS adjusted profit before 


tax. Following this second re-test, Group A fails the tests in Article 3(1). This means that Group A will 


not be a Covered Group for 2030. 


Example 2 


A multinational enterprise, Group B, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group B reports 


two disclosed segments in its Consolidated Financial Statements neither of which were a covered 


segment in any prior Period: disclosed segment A which conducts extractives activities and disclosed 


segment B which conducts other activities. Disclosed segment B does not include a regulated financial 


institution and does not earn defence revenues.  


To determine whether Group B is a Covered Group for 2030, the Group chooses to first apply the 


exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests 


the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and 


non-extractives adjusted profit before tax. Following this re-test, Group A fails the profitability tests in 


Article 3(1) and (2). This means that Group A will not be a Covered Group for 2030. 


Next, the Group has to assess whether its disclosed segment B meets the revenue and profitability 


tests in Article 3(1) and (2) to determine whether that disclosed segment is a covered segment for 2030 


because the Group’s non-extractives adjusted revenues meet the requirements of Article 3(1)(a) (see 


Annex C Section 4(1)(a)). Assuming that disclosed segment B meets the requirements of Article 3(1) 


and (2) (as modified by Annex C Section 4) for 2030, it will be a covered segment for that Period.  


However, disclosed segment B will, to the extent relevant, be able to apply the autonomous domestic 


business exemption adjustments provided for in Annex C Section 5. That may mean that following the 


application of Annex C Section 5(6) or (7) disclosed segment B is not a covered segment. 


Example 3 


A multinational enterprise, Group C, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group C earns 


defence revenues does not report any disclosed segments and operates autonomously in several 


Jurisdictions.  
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To determine whether Group C is a Covered Group for 2030, the Group must make the defence 


adjustments provided for in Annex C Section 6 prior to applying the autonomous domestic business 


exemption adjustments provided for in Annex C Section 5. The Group will not re-test the conditions in 


Article 3(1) and (2) after performing the defence adjustment but it may no longer be a Covered Group 


if Annex C Section 6(4) applies. Assuming that is not the case, and the Group is a Covered Group after 


the defence adjustments, the Group will then be able to apply the autonomous domestic business 


exemption adjustments. 


Example 4 


A multinational enterprise, Group D, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group D includes 


regulated financial institutions, does not report any disclosed segment and operates autonomously in 


several Jurisdictions.  


To determine whether Group D is a Covered Group for 2030, the Group makes the autonomous 


domestic business exemption adjustments provided for in Annex C Section 5 and it determines that it 


satisfies the requirements in Annex C Section 5(7). This means that the Group will not be a Covered 


Group for 2030. 


Example 5 


A multinational enterprise, Group E, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group E conducts 


extractives activities, does not report any disclosed segment and operates autonomously in several 


Jurisdictions.  


To determine whether Group E is a Covered Group for 2030, the Group chooses to first apply the 


exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests 


the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and 


non-extractives adjusted profit before tax. Following this re-test, Group E meets the tests in Article 3(1) 


and (2). This means that Group A will be a Covered Group for 2030. 


However, the Group will, to the extent relevant, be able to apply the autonomous domestic business 


exemption adjustments provided for in Annex C Section 5 which may mean that, following the 


application of Annex C Section 5(6) or (7), it is not a Covered Group. Annex C Section 5 will apply to 


the Group’s non-extractives adjusted revenues and non-extractives adjusted profit before tax. 


 


Paragraph 8 


179. Paragraph 8 provides that for the purpose of applying the Convention to a Group that is a defence 


group and is otherwise a Covered Group, Annex C Section 6(4) applies. The result is that the provisions 


of Article 3 apply to a Group by excluding the profits (or losses) of the Group that relate to defence.  


180. Annex C Section 6(4) sets out the definitions required to perform those adjustments.  


Paragraph 9 


181. Paragraph 9 provides for the lowering of the Adjusted Revenues threshold, from EUR 20 billion to 


EUR 10 million pursuant to the application of Article 43(1). See the Explanatory Statement relating to that 


provision for further detail.   
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Paragraph 10 


182. Paragraph 10 provides for a proportionate adjustment to monetary thresholds within the 


Convention that apply by reference to a Period in circumstances where the Period for a Covered Group is 


shorter or longer than twelve months. This recognises that Groups may in certain circumstances shorten 


or lengthen a reporting period in line with an Acceptable Financial Accounting Standard.  


183. The adjustment is not required if the Ultimate Parent Entity of a Group prepares Consolidated 


Financial Statements for a reporting period that is a leap year (which contains more than 365 days) 


because in such case the Consolidated Financial Statements will cover a twelve-month Period. For Periods 


that are shorter or longer than twelve months, any proportionate adjustment should be done by reference 


to the number of days in that Period to a reference period of, for simplicity, 365 days. 


184. The adjustment required by paragraph 10 only applies to monetary amounts contained within the 


Convention that are determined by reference to a Period, such as the thresholds in Articles 3(1)(a), 5(1)(b), 


8, and 10(b) and (c), and in Annex C Sections 1(7) and 5(7)(b)(ii)(A) and (B). It does not require any 


adjustment to absolute monetary amounts that are not calculated by reference to a Period. 


Box 4. Example – Period longer or shorter than 12 months 


Period longer than 12 months 


The reporting period for which the UPE of Group A ordinarily prepares Consolidated Financial 


Statements starts on 1 July and ends on 30 June of each calendar year.  


In September 2022 Group A decides, consistent with the relevant Acceptable Financial Accounting 


Standard, to start its reporting period on 1 January as from 2024. Therefore, Group A prepares 


Consolidated Financial Statements for a 549 day reporting period from 1 July 2022 to 31 December 


2023 in order to implement the transition. Group A reports Adjusted Revenues of EUR 28 billion for the 


Period 1 July 2022 - 31 December 2023.  


Pursuant to paragraph 10, any monetary amounts in the Convention that are determined by reference 


to a Period are adjusted proportionally. Using the revenue threshold as an illustration, the revenue 


threshold in this example would be adjusted as follows: 


20 billion ×
549


365
= 30 billion 


The revenue test is not met for Group A’s Period 1 July 2022 - 31 December 2023 as its Adjusted 


Revenues of EUR 28 billion are not greater than the adjusted revenue threshold of EUR 30 billion. 


Absent any adjustment to the revenue threshold, Group A would inadvertently meet the revenue test 


for that Period. 


Period shorter than 12 months 


Instead of closing its ongoing reporting period on 30 June 2023, Group A decides to close it on 31 


December 2022. Therefore, Group A prepares Consolidated Financial Statements for a 184 day 


reporting period from 1 July 2022 – 31 December 2022 in order to implement the transition, consistent 


with the relevant Acceptable Financial Accounting Standard. Group A reports Adjusted Revenues of 


EUR 11 billion for the Period 1 July 2022 - 31 December 2022. 
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The revenue threshold for that Period is adjusted proportionally as follows: 


20 billion ×
184


365
= 10 billion 


Group A meets the revenue test for its Period 1 July 2022 - 31 December 2022. Absent any adjustment 


to the revenue threshold, Group A would inadvertently not meet the revenue test for that Period. 
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Part III – Allocation and taxation of profits 


Article 4 – Taxation of Profits of a Covered Group 


185. Article 4 sets out the circumstances under which a Party that is a market jurisdiction may impose 


tax on the Designated Payment Entity of a Covered Group with respect to the portion of the Amount A 


Profit of the Covered Group that is allocated under Article 5 to that Party for a Period.  


186. Under Article 4, the entirety of a Covered Group’s liability for amounts covered by the Convention 


falls on the Designated Payment Entity, while relief for double taxation on such amounts by relieving 


jurisdictions (determined by Article 11) is required to be provided to each relief entity identified under Article 


13. This approach reduces the administrative compliance burden for Covered Groups and tax 


administrations by reducing the number of entities that are liable to tax under the Convention, while still 


ensuring double taxation is eliminated at the level of the Group.  


187. At the same time, the compensation payment provisions in Article 13(6) through (11) to the 


Convention are intended to ensure that the entities identified in accordance with Article 13 compensate 


the Designated Payment Entity of a Covered Group for the tax burden induced by Amount A.        


188. This Article also deals with the case where Jurisdictions that would be required to eliminate double 


taxation under Article 11 are not Parties to the Convention. It provides in some cases for a reduction of the 


Amount A Profit of the Covered Group that is allocated to a Party for a Period under Article 5. This reduction 


is intended to reflect the share of Amount A Profit corresponding to the non-participating relieving 


jurisdiction, on which this Jurisdiction is not surrendering its taxing rights, and which is hence subtracted 


from the Amount A Profit allocated to the market jurisdiction.  


189. Article 4 does not require nor specify how a Party is required to exercise the taxing right afforded 


under the Convention. A Party is free to self-determine whether Amount A Profit subject to Article 4 is taxed 


under the Party’s already established income tax regime, or taxed separately, independent of its current 


income tax regime. However, the choice to integrate the taxation of Amount A Profit into an existing income 


tax regime of a Party or to tax Amount A Profit separately may have implications in relation to other Articles 


in the Convention (including for streamlined compliance, see Article 16).   


Paragraph 1 


190. Under paragraph 1, a Party may impose tax on the Designated Payment Entity of a Covered Group 


if that Party has nexus under Article 8. Nexus under Article 8 is established if the Covered Group has 


Adjusted Revenues in a Party equal to or greater than EUR 1 million (or in in the case of a Party with a 


gross domestic product of less than EUR 40 billion with respect to the Period, EUR 250 000).  


Paragraphs 2 and 3 


191. Paragraph 2 adjusts the amount of Amount A Profit that may be taxed in a Party for a period in 


accordance with paragraph 1. The effect of the adjustment in paragraph 2 is to reduce the amount subject 


to tax in a market jurisdiction proportionally by the amount of relief obligation that has been allocated under 


Article 11 to certain Jurisdictions that are not Parties to the Convention.  
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192. The reduction is intended to have the effect that a Party should be able to impose the same amount 


of taxation on the Designated Payment Entity as it would have in aggregate if relief entities bore the legal 


liability for amounts under the Convention.   


193. Paragraph 2 provides that such Amount A Profit shall be reduced by the product of two factors. 


194. The first factor, in paragraph 2(a), is the portion of the Amount A Profit of a Covered Group that is 


allocated under Article 5 to that Party for a Period. That is, the amount of Amount A Profit the Party may 


impose tax on if no reduction under paragraph 2 was applicable.   


195. The second factor is the ratio of the Amount A relief amount, excluding any prior unallocated 


Amount A relief, allocated to non-participating Parties to the Convention to the Amount A relief amount of 


the Covered Group, excluding any prior unallocated Amount A relief.  


196. Paragraph 2(b)(i) contains the numerator which is the sum of the Amount A relief amount, 


excluding any prior unallocated Amount A relief, with respect to which the obligation to provide relief from 


double taxation is allocated to any relieving jurisdiction under Article 11, which is not a Party to the 


Convention, and which has an agreement for the avoidance of double taxation with the Party that is 


allocated Amount A Profit.   


197. However, paragraph 3 provides that until two years after the Convention has entered into force, 


the amount for the numerator in paragraph 2(b)(i) will include all Amount A relief amount allocated to 


relieving jurisdictions that are not Parties to the Convention, irrespective of whether they have a double tax 


treaty with the Party that is allocated Amount A Profit.  


198. Paragraph 2(b)(ii) contains the denominator, which is the Covered Group’s Amount A relief 


amount, excluding any prior unallocated Amount A relief, allocated to relieving jurisdictions (whether or not 


they are Parties) in accordance with Article 11.  


199. The effect of the two elements can be reflected formulaically below: 


𝐴𝑚𝑜𝑢𝑛𝑡 𝐴 𝑝𝑟𝑜𝑓𝑖𝑡 𝑎𝑙𝑙𝑜𝑐𝑎𝑡𝑒𝑑 𝑡𝑜 𝑡ℎ𝑒 𝑃𝑎𝑟𝑡𝑦 𝑢𝑛𝑑𝑒𝑟 𝐴𝑟𝑡𝑖𝑐𝑙𝑒 5 


×  


𝐴𝑚𝑜𝑢𝑛𝑡 𝐴 𝑟𝑒𝑙𝑖𝑒𝑓 𝑎𝑚𝑜𝑢𝑛𝑡 (𝑒𝑥𝑐𝑙𝑢𝑑𝑖𝑛𝑔 𝑎𝑛𝑦 𝑝𝑟𝑖𝑜𝑟 𝑢𝑛𝑎𝑙𝑙𝑜𝑐𝑎𝑡𝑒𝑑 𝐴𝑚𝑜𝑢𝑛𝑡 𝐴 𝑟𝑒𝑙𝑖𝑒𝑓) 𝑎𝑙𝑙𝑜𝑐𝑎𝑡𝑒𝑑 𝑡𝑜 𝑎𝑛𝑦 𝑁𝑜𝑛 − 𝑃𝑎𝑟𝑡𝑖𝑐𝑖𝑝𝑎𝑡𝑖𝑛𝑔 𝐽𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑠   


𝐴𝑚𝑜𝑢𝑛𝑡 𝐴 𝑟𝑒𝑙𝑖𝑒𝑓 𝑎𝑚𝑜𝑢𝑛𝑡 𝑜𝑓 𝑡ℎ𝑒 𝐶𝑜𝑣𝑒𝑟𝑒𝑑 𝐺𝑟𝑜𝑢𝑝 (𝑒𝑥𝑐𝑙𝑢𝑑𝑖𝑛𝑔 𝑎𝑛𝑦 𝑝𝑟𝑖𝑜𝑟 𝑢𝑛𝑎𝑙𝑙𝑜𝑐𝑎𝑡𝑒𝑑 𝐴𝑚𝑜𝑢𝑛𝑡 𝐴 𝑟𝑒𝑙𝑖𝑒𝑓)  
 


200. Both subdivisions (i) and (ii) refer to the “Amount A relief amount”. Article 11(3) then determines 


the amount each relieving jurisdiction is allocated of the “Amount A relief amount” of the Covered Group. 


However, the “Amount A relief amount” is the “Amount A Profit” increased in circumstances where there is 


an amount of “prior unallocated Amount A relief” of a Covered Group.  


201. Therefore, for the purpose of determining any adjustments under paragraph 2, any amounts 


attributable to prior unallocated Amount A relief should not be included in the numerator or the denominator 


of the fraction in paragraph 2(b). For subdivision (ii) the amount not to be included in the denominator 


would be the entire amount of any prior unallocated Amount A relief of the Covered Group. Whereas, for 


the numerator in subdivision (i), this would be the proportion of Group’s prior unallocated Amount A relief 


allocated to each relieving jurisdiction that met the requirements of subdivision (i) in relation to the Party. 


The proportion of the Group’s prior unallocated Amount A relief allocated to each relieving jurisdiction is 


the same proportion as the Amount A relief amount allocated to each relieving jurisdiction.  
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202. This ensures that any reduction of the Amount A Profit to a Party under paragraph 2 only takes 


into account the Amount A Profit for that Period and removes any prior unallocated Amount A relief from 


the adjustment. A corresponding adjustment for the purposes of double taxation relief under Article 12 is 


outlined in the Explanatory Statement to Article 12. 


203. Paragraph 2(b)(i)(B) will be met if at any time during the relevant Period, the Party and the relevant 


Jurisdiction have an agreement in effect that contains a provision corresponding to Article 7 (Business 


profits) of the OECD Model or Article 7 (Business profits) of the UN Model. The term “corresponding to” 


should be taken to be similar or equivalent in effect as the aforementioned business profits articles, rather 


than requiring the relevant article to reflect the exact wording. If a future agreement between the Party and 


the relevant jurisdiction explicitly acknowledges the right of the Party to impose taxation on profits allocated 


to it under the MLC, it would not correspond to Article 7 of the abovementioned models and would thus be 


disregarded for purposes of this paragraph. 


Article 5 – Allocation of Profit associated with revenues in Market 


204. Article 5 specifies the Amount A Profit of a Covered Group that is allocated to a Jurisdiction for a 


Period. The Amount A Profit is the profit of the Covered Group on which a Party may impose tax on the 


Designated Payment Entity under Article 4 (Taxation of Profits of a Covered Group) in a Period and is also 


relevant for purposes of determining the Amount A relief amount on which relief is provided under Part IV 


(Elimination of Double Taxation). 


Paragraph 1 


205. Paragraph 1 contains a two-step process to determine the portion of the Amount A Profit of a 


Covered Group that is allocated to a Jurisdiction for a Period. These steps are applied on a jurisdictional 


basis. Amount A Profit is only allocated to Jurisdictions in which a Covered Group has nexus under Article 


8 for a Period. 


206. The first step (contained in subparagraph (a)) is to allocate the Amount A Profit at a Group level 


(as defined in Article 2(d)) to specific market jurisdictions that satisfy the nexus threshold (refer to Article 


8). To determine the allocation to a given Jurisdiction, the Amount A Profit of the Covered Group for the 


Period is multiplied by the Adjusted Revenues of the Covered Group for the Period that are sourced to that 


Jurisdiction under Article 6 and divided by the total Adjusted Revenues of the Covered Group for the Period 


(see Article 2) to determine the Amount A Profit allocated to that Jurisdiction prior to any marketing and 


distribution profits safe harbour adjustment at paragraph 1(b). Where a market jurisdiction does not receive 


allocations that it would otherwise be entitled to on the basis that the applicable nexus threshold (see 


Article 8) is not satisfied in that Jurisdiction or because it is not a Party to the Convention for the Period, 


this does not have any effect on the amounts that are allocated to other Jurisdictions.    
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Box 5. Example – Steps to calculate Amount A Profit under Articles 2(d) and 5(1) 


For purposes of this example, Covered Group A has Adjusted Revenues of EUR 100 billion and 


adjusted profit before tax of EUR 30 billion in Period 1. 


Step 1 under Article 2(d)(i): 10% of the Adjusted Revenues of EUR 100 billion are the normal profits 


of EUR 10 billion for Covered Group A. Subtracting EUR 10 billion of normal profits from the adjusted 


profit before tax of EUR 30 billion would produce excess profits of EUR 20 billion for Covered Group A. 


Step 2 under Article 2(d)(ii): 25% of the excess profits would be EUR 5 billion (i.e., EUR 20 billion 


multiplied by 25%), being potentially available for allocation to market jurisdictions. 


Step 3 under Article 5(1)(a): Supposing that EUR 60 billion of Group Revenues were sourced in 


Jurisdiction X, EUR 30 billion in Jurisdiction Y and EUR 10 billion in Jurisdiction Z, this would mean that 


EUR 3 billion of Amount A Profit would be allocated to Jurisdiction X, EUR 1.5 billion of Amount A Profit 


would be allocated to Jurisdiction Y and EUR 0.5 billion of Amount A Profit would be allocated to 


Jurisdiction Z.   


(EUR billion) Jurisdiction X Jurisdiction Y Jurisdiction Z 


Sourced Revenues EUR 60 billion EUR 30 billion EUR 10 billion 


Amount A Profit 
allocated 


EUR 3 billion 


(= EUR 5 X  60  / 100 billion) 


EUR 1.5 billion 


(= EUR 5 X  30  / 100 billion) 


EUR 0.5 billion 


(= EUR 5 X  10  / 100 billion) 
 


 


207. Finally, the last step (contained in subparagraph (b)) applies the marketing and distribution profits 


safe harbour adjustment to potentially reduce the Amount A Profit of a Covered Group allocated to a 


Jurisdiction determined in subparagraph (a). This step caps excess profits allocated to a market jurisdiction 


through Amount A where excess profits of a Covered Group are already identified in the market jurisdiction 


through the process described in the subsequent paragraphs.  


208. The marketing and distribution profits safe harbour adjustment can only potentially apply for a 


Jurisdiction where a de minimis threshold is reached. This threshold is satisfied in instances where the 


adjusted elimination profit (or loss) defined in paragraph 2(ff)] of the Covered Group in the Jurisdiction is 


equal to or greater than EUR 50 million. 


Paragraph 2 


209. Paragraph 2 contains a number of interconnected defined terms that operate in combination to 


determine the marketing and distribution profits safe harbour adjustment. The marketing and distribution 


profits safe harbour adjustment determined for purposes of paragraph 1(b) refers specifically to the term 


defined within subparagraph (a). The term marketing and distribution profits safe harbour adjustment 


defined in subparagraph (a) refers to the term jurisdictional offsetting profits defined in subparagraph (b). 


Then subparagraph (b) refers to the term adjusted jurisdictional excess profits defined in subparagraph 


(c), and the term jurisdictional offset percentage defined in subparagraph (d). Subparagraph (c) refers to 


the terms adjusted elimination profit (or loss) defined in subparagraph (f) and jurisdictional depreciation 


and payroll defined in Annex B Section 5(3) and subparagraph (d) refers to the term low depreciation and 


payroll jurisdiction defined in subparagraph (e). 
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Subparagraph (a) – marketing and distribution profits safe harbour adjustment 


210. In cases where the de minimis threshold for the marketing and distribution profits safe harbour 


adjustment in paragraph 1(b) is satisfied, paragraph 2(a) provides that the marketing and distribution profits 


safe harbour adjustment will be determined as the lower of two amounts. The first amount is the amount 


determined in accordance with paragraph 1(a) (i.e., the Amount A Profit that would be allocable to a 


Jurisdiction, prior to calculating the marketing and distribution profits safe harbour adjustment). Therefore, 


a marketing and distribution profits safe harbour adjustment to reduce Amount A Profit allocations cannot 


exceed the pre-adjustment Amount A allocation to that Jurisdiction. The second amount is the jurisdictional 


offsetting profits of a Covered Group in a Jurisdiction.  


211. For example, suppose the Amount A Profit allocable to Jurisdiction A prior to the marketing and 


distribution profits safe harbour adjustment is equal to EUR 200 million and the jurisdictional offsetting 


profit in Jurisdiction A is EUR 105 million. In this case, the “lower of” amount for purposes of paragraph 


2(a) will be determined by subdivision (ii), resulting in a marketing and distribution profits safe harbour 


adjustment of EUR 105 million. Therefore, the Amount A Profit will be reduced by EUR 105 million, leaving 


a remaining EUR 95 million as the final Amount A Profit allocated to Jurisdiction A.  


Subparagraph (b) – jurisdictional offsetting profits 


212. The defined term jurisdictional offsetting profits referenced in paragraph 2(a)(ii) is provided in 


paragraph 2(b). The jurisdictional offsetting profits of a Covered Group in a Jurisdiction for a Period are 


determined by multiplying the adjusted jurisdictional excess profits of a Covered Group in a Jurisdiction 


(defined in paragraph 2(c)) by the jurisdictional offset percentage (defined in paragraph 2(d)).  


213. For instance, continuing with the example in paragraph 211, if the adjusted jurisdictional excess 


profit in Jurisdiction A is EUR 300 million, and the jurisdictional offset percentage is 35 per cent, then the 


jurisdictional offsetting profits would be EUR 105 million (i.e., 35 per cent X EUR 300 million). 


Subparagraph (c) – adjusted jurisdictional excess profits 


214. The adjusted jurisdictional excess profits referenced in paragraph 2(b) is defined in turn at 


paragraph 2(c). The adjusted jurisdictional excess profit of a Covered Group in a Jurisdiction is equal to 


the higher of zero or the defined jurisdictional excess profit measure taken into account for the marketing 


and distribution profits safe harbour adjustment (i.e., the adjusted elimination profit (or loss)) (refer 


paragraph 225 below) minus the applicable jurisdictional normal profit determination for that Jurisdiction).  


215. The applicable jurisdictional normal profit determination for a Jurisdiction will be the greater of two 


numbers determined for that Covered Group in that Jurisdiction. The first number is derived based on a 


Return on Jurisdictional Depreciation and Payroll and included in clause (A). It is calculated as the 


Elimination Threshold Return on Depreciation and Payroll defined in Article 2(n) of the Covered Group 


multiplied by the jurisdictional depreciation and payroll defined in Annex B Section 5(3) of the Covered 


Group in the Jurisdiction for the Period. The second number is derived based on a return on jurisdictional 


Sourced Revenues. It is calculated as 3 per cent of the Adjusted Revenues of the Covered Group that are 


sourced under Article 6 to the Jurisdiction for the Period. In any instance where the applicable adjusted 


elimination profit (or loss) is less than the normal profit determination the adjusted jurisdictional excess 


profits amount will be zero under subparagraph (c)(i).  
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Box 6. Example – Application of different metrics to identify adjusted jurisdictional excess 


profit (Article(2)(c)) 


Basic Facts for the Example  


For purposes of this example, assume that Group A which operates in Jurisdictions X and Y has an 


Elimination Threshold Return on Depreciation and Payroll of 200%. Relevant jurisdictional information 


is set out below. In this example, Jurisdiction Y has a lower jurisdictional depreciation and payroll (i.e., 


EUR 10 million) compared to that of Jurisdiction X (i.e., EUR 20 million), although both jurisdictions 


have the same amount of Sourced Revenues (i.e., EUR 1 billion) and adjusted elimination profit (or 


loss) (i.e., EUR 50 million). 


 Jurisdiction X Jurisdiction Y 


Sourced Revenues EUR 1 billion EUR 1 billion 


Jurisdictional depreciation and payroll EUR 20 million EUR 10 million 


Adjusted elimination profit (or loss) EUR 50 million EUR 50 million 


Identifying the applicable metrics 


In this instance, for Jurisdiction X, the Return on Depreciation and Payroll based metric per paragraph 


2(c)(ii)(A) would be EUR 40 million (i.e., jurisdictional depreciation and payroll of EUR 20 million 


multiplied by the Elimination Threshold Return on Depreciation and Payroll of 200%), and the return on 


revenues based metric per paragraph 2(c)(ii)(B) would be EUR 30 million (i.e., Sourced Revenues of 


EUR 1 billion multiplied by 3%). The applicable normal profit threshold for Jurisdiction X would be EUR 


40 million, which is the greater of the two metrics calculated. Thus, for Jurisdiction X, the metric based 


on the Return on Depreciation and Payroll per paragraph 2(c)(ii)(A) would be applicable to identify 


adjusted jurisdictional excess profit.  


In contrast, for Jurisdiction Y, which has a lower level of Jurisdictional Depreciation and Payroll than 


Jurisdiction X, the applicable normal profit threshold would be different. For Jurisdiction Y, the Return 


on Depreciation and Payroll -based metric per paragraph 2(c)(ii)(A) would be EUR 20 million (i.e., 


jurisdictional depreciation and payroll of EUR 10 million multiplied by the Elimination Threshold Return 


on Depreciation and Payroll of 200%), which is lower than that of Jurisdiction X. The return on the 


revenue-based metric for Jurisdiction Y would be the same as that of Jurisdiction X (i.e., EUR 30 


million). The greater of the two metrics would be EUR 30 million, which is the metric based on the return 


on revenues per paragraph 2(c)(ii)(B), and would be the applicable normal profit threshold for 


Jurisdiction Y.  


 Jurisdiction X Jurisdiction Y 


Return on Depreciation and Payroll based metric 
(paragraph 2(c)(ii)(A)) 


EUR 40 million 


(= EUR 20 million X 200%) 


EUR 20 million 


(= EUR 10 million X 200%) 


Return on revenues based metric 


(paragraph 2(c)(ii)(B)) 


EUR 30 million 


(= EUR 1 billion X 3%) 


EUR 30 million 


(= EUR 1 billion X 3%) 


Applicable normal profit threshold EUR 40 million 


(RODP based metric) 


EUR 30 million 


(ROR based metric) 


Calculating adjusted jurisdictional excess profits with the metric 


After calculating the applicable metrics, adjusted jurisdictional excess profits are identified by 


subtracting the normal profit calculated using the applicable metrics identified above from the adjusted 


elimination profit (or loss). In this example, the adjusted jurisdictional excess profits in Jurisdiction X 
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would be calculated as EUR 10 million, by subtracting the applicable normal profit threshold in 


Jurisdiction X of EUR 40 million from the adjusted elimination profit (or loss) in Jurisdiction X of EUR 50 


million. For Jurisdiction Y, adjusted jurisdictional excess profits would be calculated as equal to EUR 


20 million by subtracting the applicable normal profit threshold in Jurisdiction Y of EUR 30 million from 


the adjusted elimination profit (or loss) in Jurisdiction Y of EUR 50 million.  


 Jurisdiction X Jurisdiction Y 


Adjusted elimination profit (or loss) EUR 50 million EUR 50 million 


Less applicable normal profit threshold EUR 40 million EUR 30 million 


Adjusted jurisdictional excess profit EUR 10 million EUR 20 million 


If, for example, the adjusted elimination profit (or loss) had instead been calculated as EUR 25 million 


for both Jurisdiction X and Y, then the adjusted jurisdictional excess profits of both Jurisdiction X and Y 


would have equalled zero because the applicable normal profit threshold of EUR 40 million and EUR 


30 million respectively exceeds the adjusted elimination profit of EUR 25 million of each Jurisdiction. 


 


Subparagraph (d) – jurisdictional offset percentage 


216. The jurisdictional offset percentage referred to in subparagraph (b) to calculate the jurisdictional 


offsetting profits differs from Jurisdiction to Jurisdiction, and subparagraph (d) specifies the percentage 


that applies in each case. There are three categories of Jurisdictions where differing jurisdictional offset 


percentage (i.e., 90 per cent, 25 per cent, or 35 per cent) applies.  


217. The first criterion to categorise Jurisdictions is whether they satisfy the definition of a low 


depreciation and payroll jurisdiction, as defined in subparagraph (e). Subparagraph (d)(i) provides that the 


jurisdictional offset percentage shall be 90 per cent for all low depreciation and payroll jurisdictions. 


Examples of determining whether a Jurisdiction is a low depreciation and payroll jurisdiction and applying 


the jurisdictional offset percentage could be found in paragraphs 223 and 224. 


218. Subparagraph (d)(ii) provides that the jurisdictional offset percentage shall be either 25 or 35 per 


cent in cases other than those included in subdivision (i). Under subdivision (ii), different ‘lower’ 


jurisdictional offset percentage would be applicable depending on a Jurisdiction’s profile. If the Jurisdiction 


is a Lower Income Jurisdiction (as defined in Article 2(dd)) then the jurisdictional offset percentage shall 


be 25 per cent. Otherwise, the percentage shall be 35 per cent. Examples of applying the jurisdictional 


offset percentage depending on different categories of Jurisdictions could be found in paragraphs 223 and 


224. 


Subparagraph (e) – low depreciation and payroll jurisdiction 


219. The defined term low depreciation and payroll jurisdiction is relevant for determining the applicable 


jurisdictional offset percentage for purposes of subparagraph (d). It is also relevant for determining the 


Withholding Tax Upward Adjustment for purposes of Annex B Section 6(1).  


220. For a Covered Group for a Period, a Jurisdiction will be a low depreciation and payroll jurisdiction 


where its ratio of jurisdictional depreciation and payroll (defined in Annex B Section 5(2)) to “sourced 


revenue” (i.e. Adjusted Revenues of the Covered Group that are sourced under Article 6 to the Jurisdiction 


for the Period)” falls below the applicable threshold.  
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221. The jurisdictional depreciation and payroll divided by the “sourced revenue” of a Covered Group 


in a given Jurisdiction under Amount A revenue sourcing rule (i.e., “Jurisdictional DP to Sales Ratio”), 


would be compared with the threshold identified above to determine whether that Jurisdiction satisfies the 


criteria to be a low depreciation and payroll jurisdiction.  


222. This jurisdictional outcome is compared to the Group level threshold is determined to be equal to 


75 per cent multiplied by the Covered Group’s ratio of ‘depreciation and payroll’ to ‘sourced revenues (or 


sales)’ under the Amount A revenue sourcing rules in Article 6 (i.e., “Group DP to Sales Ratio”) at a Group 


level. In other words, the ratio would be calculated by taking the sum of the Covered Group’s accounting 


depreciation (defined in Annex B Section 5(5)(a)) and accounting payroll (defined in Annex B(5)(a) Section 


5) for the Period as the numerator and dividing it by the Adjusted Revenues (defined in Article 2(c)) for the 


Covered Group for the Period, with the resulting ratio then multiplied by 75 per cent. For instance, assuming 


the Covered Group’s Adjusted Revenues were EUR 50 billion, and the sum of the Covered Group’s 


accounting depreciation and accounting payroll were EUR 8 billion, then the Covered Group DP to Sales 


Ratio would equal to 16% (= EUR 8 billion / EUR 50 billion), and 75% of the Group ratio would be 12% 


(=75% X 16%). 


223. If Jurisdiction A’s jurisdictional depreciation and payroll is EUR 1 million and the Adjusted 


Revenues of the Covered Group to Jurisdiction A is EUR 10 million, then Jurisdiction A’s Jurisdictional DP 


to Sales Ratio would be 10% (= EUR 1 million / EUR 10 million). Jurisdiction A would qualify for a low 


depreciation and payroll jurisdiction because its Jurisdictional DP to Sales Ratio is lower than 75% of the 


Group ratio calculated in paragraph 222 (i.e., 10% < 12%). As a result, the jurisdictional offset percentage 


of 90 per cent (under subparagraph (d)(i)) would apply to Jurisdiction A. The classification of a Jurisdiction 


as a low depreciation and payroll jurisdiction will also be relevant for purposes of the withholding tax upward 


adjustment reduction factor (defined in Annex B Section 6(6) and discussed from paragraph 1577).   


224. As another example, if Jurisdiction B’s jurisdictional depreciation and payroll is EUR 2 million with 


the same amount of sourced revenue as Jurisdiction A, then Jurisdiction B’s Jurisdictional DP to Sales 


Ratio would be 20% (= EUR 2 million / EUR 10 million). Since this ratio is higher than the Group ratio (i.e., 


20% > 12%), Jurisdiction B would not qualify for a low depreciation and payroll jurisdiction. As a result, the 


lower jurisdictional offset percentage of 25 or 35 per cent (under subparagraph (d)(ii)) would apply. If 


Jurisdiction B satisfied the definition of a Lower Income Jurisdiction, then 25 per cent would apply to 


Jurisdiction B as the jurisdictional offset percentage. Otherwise, 35 per cent would apply to Jurisdiction B.  


Subparagraph (f) – adjusted elimination profit (or loss) 


225. The adjusted elimination profit (or loss) referred to in subparagraph (c)(ii) is defined in 


subparagraph (f). For a Covered Group in a Jurisdiction for a Period this amount is equal to the sum of 


Elimination Profit (or Loss) defined in Annex B Section 4 and the Withholding Tax Upward Adjustment 


defined in Annex B Section 6(1).  


Article 6 – Sources of Adjusted Revenues 


226. The rules related to the sources of Adjusted Revenues (which are referred to in this Explanatory 


Statement as “revenue sourcing rules”) are set out in three parts of the Convention.  


• Article 6 sets out the revenue sourcing rules of general application.  


• Article 7 sets out the revenue sourcing principles for each category of Adjusted Revenues.  
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• Annex D sets out more detailed rules for applying the revenue sourcing rules contained in the 


Articles.  


227. These revenue sourcing rules, and the methods used to identify the source Jurisdiction, are 


applicable only for the Convention. They do not apply or have any implication beyond the Convention, such 


as any implication for determining the source of Adjusted Revenues or the character of Adjusted Revenues 


for purposes of existing tax rules, or any other issue outside of the Convention. As such, the outcomes that 


apply under these revenue sourcing rules cannot be the basis for a re-assessment of a Covered Group 


Entity’s tax position under existing tax rules. 


Paragraph 1 


228. Paragraph 1 introduces the revenue sourcing Article. It provides that the rules contained in Articles 


6 and 7 and Annex D apply to determine the Jurisdiction in which Adjusted Revenues are treated as arising 


for purposes of the Convention. The combined effect of those provisions ensures that all Adjusted 


Revenues are to be sourced. 


229. Paragraph 1 sets out three related principles that apply for the purpose of determining where 


Adjusted Revenues are treated as arising. These rules provide that the source of Adjusted Revenues is 


determined by reference to categories and relate to how categories of Adjusted Revenues are determined. 


These rules apply for the purpose of revenue sourcing for purposes of the Convention. As such, 


categorisation undertaken to comply with these rules does not have any implication for categorisation or 


characterisation issues that may arise other than for purposes of the Convention (for example, under 


domestic law or in connection with a double tax convention). The determination for the Convention based 


on the new definitions contained in the Convention and the Explanatory Statement therefore cannot have 


any legal connection to determinations under different provisions. For the same reason, determinations 


made under domestic law (other than domestic law implementing the obligations in the Convention) are 


not relevant in considering the categorisation under these revenue sourcing rules. 


Subparagraph (a): Categories 


230. Subparagraph (a) provides that the sources of Adjusted Revenues are determined separately for 


each category of those revenues, which are identified in Article 7. This is necessary because the 


identification of the market Jurisdiction, and the information to be used to fulfil the sourcing requirement, 


are designed to reflect the particular nature of the Adjusted Revenues earned. Those categories are: 


finished goods; digital content; components; services; intangible property and user data; immovable 


property; government grants; and non-customer revenues.  


231.  Each of the categories are defined. In many cases, it will be clear which category applies, based 


on the definition. For example, a sale of a car will be a sale of a finished good, a sale of a semi-conductor 


will likely be a sale of a component (unless it is a dual use component as discussed in paragraph 2222), 


and the provision of cloud computing services will be the provision of other services. The definitions are 


designed to reduce overlap between the categories. 
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Box 7. Overview – Definitions of the categories of Adjusted Revenues  


The following decision tree may assist in explaining the differences in the defined categories. The use 


of this aide is not mandatory, and a Covered Group need not use it where the categorisation was already 


clear from the definition itself. In using this aide, a Covered Group would stop at the point that it obtained 


the answer as to the category, and would not need to answer all nine questions. In answering the 


questions below, a Covered Group would take into account the application of the ordinary or 


predominant character principles. 


1. Are the Adjusted Revenues derived from a customer?  


• If not, then it will be either government grants or non-customer revenues.  


2. Is there a transfer of ownership (i.e.  a perpetual transfer of substantially all rights) in a physical 


item? 


• If so, then the category will either be finished goods, components or immovable property 


(go to point 3). 


• If not, then the category will either be digital content, services, immovable property, or 


intangible property (go to point 5).  


3. Is the physical item immovable property (where immovable property includes land, buildings, 


property accessory to land and buildings, natural resources, livestock and equipment used in 


agriculture and forestry)?  


• If so, then it is immovable property. 


• If not, then it is either finished goods or components.  


4. Is the physical item B2B transfer of an item that will be used as an enduring input into a separate 


good that will be for sale?  


• If so, it is a component.  


• If not, then it is a finished good.  


5. Is there a transfer of rights in respect of immovable property? 


• If so, it is immovable property. 


6. Is there a transfer of a right to use a physical item without a transfer of ownership? 


• If so, then the category is services connected to tangible property. 


7. If not, does one of the other specific definitions of services apply in Article 7(1)(d)(i) – (viii)?  


• If not, then it is either digital content, another service covered by Article 7(1)(d)(ix) or 
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intangible property.  


8. Has the customer received a right to access content through digital means, including a 


customer who is permitted to further distribute that content outside its own organisation but not 


including those with a right to modify that content to develop new digital content? 


• If so, then the category is digital content. 


• If not, then the category will be other services or intangible property. 


9. Does the customer receive intangible property in return for the Adjusted Revenues? This would 


be the case if the intangible property existed before the transaction; the recipient has the right 


to use, control, develop or otherwise monetise the intangible property in its own commercial 


activities the intangible property for their own account; and the grantor is not required to play a 


part in the use of the intangible property by the customer. This would include, but not be limited 


to, the granting of a right to use a patent, copyright or trademark to a business for use as an 


input into their own product or service.  


• If so, then the category will be intangible property.  


• If not, then it is another service covered by Article 7(1)(d)(ix). 


 


Subparagraph (b): Determination of categories  


232. Subparagraph (b) provides that those definitions of each category are applied based on the 


ordinary or predominant character of the transactions from which they derive, determined on the basis of 


their substance, irrespective of legal form.  


233. The categorisation analysis is premised on there being a transaction. A definition of the term 


transaction has been included to confirm that what is treated as a transaction for the purposes of the 


revenue sourcing rules is primarily determined by reference to the price charged to the customer. That 


term would generally look to the contractual arrangement from which the Covered Group derives the 


Adjusted Revenues, as described and separately priced in the contractual documentation. For example, if 


a Covered Group sells 100 widgets to a customer at a price of EUR 1 per unit, that arrangement comprises 


100 transactions. However, where the component parts of the offering are separately described in the 


contractual documentation, but are not separately priced, there is only one transaction. For example, where 


a cloud computing service includes cloud computing services and the provision of an on-site server to 


support the cloud computing service, those two elements would be separately described in order to give 


effect to the contract, but if only one price charged (i.e., the price for the cloud service and the price for the 


on-site server are not separately detailed), the arrangement would comprise one transaction, to which the 


predominant character analysis set out below would apply to determine the character of the transaction. It 


should be noted that where a transaction from which Adjusted Revenues are derived is unbundled for 


accounting purposes into different component parts, the taxpayer is not required to re-bundle the 


components of the transaction for the purpose of determining the “predominant character” and may source 


each unbundled component part identified for accounting purposes separately. Although the contract 


would generally represent the transaction, the meaning of transaction would depend on the commercial 


circumstances. 
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234. The definition of transaction goes on to provide that an arrangement will be treated as more than 


one transaction if it is reasonable to conclude, having regard to all facts and circumstances, that one of the 


principal purposes of charging a single price for a bundle of items was to artificially manipulate the 


categorisation of the Adjusted Revenues derived from that bundle whether in whole or in part. This aspect 


of the definition of transaction is an exception to the general definition of transaction and is designed to 


operate as a specific and targeted anti-abuse measure which should only apply in limited cases where the 


conditions are satisfied. It is intended to deter potential planning opportunities that would otherwise 


artificially manipulate the outcomes under the revenue sourcing rules. Absent the inclusion of the anti-


abuse element in the definition of transaction, incentives may exist for Covered Groups to price 


arrangements in a particular way with a view to achieving a particular categorisation for revenue sourcing 


purposes. This part of the definition includes a purpose test that will distinguish cases involving genuine 


non-tax commercial pricing arrangements from pricing arrangements that are intended to artificially 


manipulate the categorisation of Adjusted Revenues. 


235. In order for the rule to apply, the transaction must relate to a bundle of items that if priced 


separately would be categorised differently. For example, the rule could not apply to a transaction for the 


sale of a large number of finished goods as in all cases, the Adjusted Revenues will be regarded as derived 


from finished goods.  


236. Further, the pricing must artificially manipulate the categorisation of the Adjusted Revenues 


whether in whole or in part. This requires the pricing to be contrived and unrepresentative of the commercial 


dealings up to the point the invoice was issued. For example, if the Covered Group ran two independent 


negotiations with a customer in respect of the sale of a finished good and a service, subsequently invoicing 


the customer using a single invoice showing a single price would not appear to reflect the commercial 


dealings.  


237. The categorisation of Adjusted Revenues will be considered to be artificially manipulated where 


items that would otherwise be priced separately are priced as a single transaction to: 


• achieve a particular ordinary or predominant character;  


• override the monetary limits included in the supplementary transactions rule; or 


• modify the applicable categorisation of Adjusted Revenues under the revenue sourcing rules in 


any way contrary to their intent. 


238. The anti-abuse rule will only apply in cases where it is reasonable to conclude, having regard to 


all relevant facts and circumstances, that artificially manipulating the categorisation of Adjusted Revenues 


was a principal purpose of the pricing. The application of the anti-abuse element cannot be prevented by 


merely asserting that a pricing arrangement was not intended to artificially manipulate the categorisation 


of Adjusted Revenues. Likewise, the application of the anti-abuse element cannot be justified by merely 


asserting that one of the principal purposes of a pricing arrangement was to artificially manipulate the 


categorisation of Adjusted Revenues. All of the evidence must be weighed to determine whether it is 


reasonable to conclude that a pricing arrangement has such purpose. The determination requires 


reasonableness, suggesting that the possibility of different interpretations of the events must be objectively 


considered. 


239. To determine whether one of the principal purposes of the pricing was to artificially manipulate the 


categorisation of Adjusted Revenues, it is necessary to undertake an objective analysis of the pricing 


arrangement including the aims and objects of Covered Group in determining that pricing arrangement. 


Identifying the purposes of a pricing arrangement is a question of fact which can only be answered by 
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considering all circumstances pertaining to the arrangement on a case-by-case basis. It is not necessary 


to find conclusive proof of the intent of the persons concerned, but it must be reasonable to conclude, after 


an objective analysis of the relevant facts and circumstances, that one of the principal purposes of the 


pricing arrangement was to artificially manipulate the categorisation of the Adjusted Revenues.  


240. The reference to “one of the principal purposes” means that artificially manipulating the 


categorisation need not be the sole or dominant purpose of a particular pricing arrangement. Rather, it is 


sufficient that where there is more than one principal purpose, at least one of those principal purposes of 


the pricing arrangement was to artificially manipulate the categorisation of the Adjusted Revenues. For 


example, if a Covered Group separately managed price negotiations with the same customer for two 


unrelated items (e.g. a finished good and a service) but invoiced the customer for both items using a single 


invoice and showing a single price, so that the arrangement was treated as a single transaction and 


categorised as such, although the pricing may have more than one principal purpose which may include a 


commercial one, it cannot be automatically concluded that the principal purposes of the pricing was not to 


artificially manipulate the categorisation of Adjusted Revenues. If it is reasonable to conclude, having 


regard to all relevant facts and circumstances (e.g. the customer relationship, internal management 


considerations and commercial objectives), that artificially manipulating the categorisation of Adjusted 


Revenues was not a principal consideration and would not have justified the pricing arrangement, the anti-


abuse rule will not apply. For example, a Covered Group might bundle the sale of a number of other items 


together to offer a single discounted price to the customer to incentivise them to complete the overall 


transaction. It such a case, it would be reasonable to conclude that artificially manipulating the 


categorisation of Adjusted Revenues was not a principal purpose of the pricing. Where pricing is 


determined by commercial factors only, it is not reasonable to conclude that a principal purpose of the 


pricing was to artificially manipulate the categorisation.  


241. If it is determined that one of the principal purposes of charging a single price for a bundle of items 


was to artificially manipulate the categorisation of the Adjusted Revenues derived from that bundle whether 


in whole or in part., the provision of each individual item that is part of the bundle must be treated as a 


separate transaction and separately categorised according to its ordinary character. 


Box 8. Example – Meaning of transaction 


The following example illustrates the principles for identifying the transaction.  


A Covered Group has an on-going relationship with a long-standing business customer to whom it sells 


finished goods and unrelated consultancy services. For the previous five years it had invoiced the 


customer separately for the finished goods (which were delivered to a number of different Jurisdictions 


for the customer) and the consultancy services (which were usually three times the price of the finished 


goods). However, under a new pricing arrangement, the Covered Group bundles the finished goods 


and consultancy services together and the invoice for EUR 15 million is issued to the subsidiary of the 


business customer that is located in a low tax Jurisdiction that has not previously been invoiced for 


either the consultancy services or the finished goods. In addition, the price is discounted when 


compared to the prices historically charged when the items were separately invoiced. 


If the arrangement was to be treated as a single transaction (by reason of a single price being issued 


to the customer), the predominant nature of the transaction would result in an “other service” 


categorisation (as the finished goods element is subsumed in the predominant character of the 


transaction). As the customer is not a specified large customer of the Covered Group, the source would 


be determined using the customer’s billing address (as opposed to using the delivery address for the 
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finished goods). As the billing address is in a low tax Jurisdiction, the Covered Group pays a lower level 


of tax on the arrangement when it is treated as a single transaction than it would if it was treated as a 


number of transactions.  


The bundling of the unrelated elements combined with billing an entity located in a low tax Jurisdiction 


that had not previously been party to the transactions with the Covered Group and the otherwise 


unexplained discount to the long-standing customer could indicate that the pricing arrangement was 


artificial and that one of the principal purposes of the new pricing arrangement was to change the 


categorisation of Adjusted Revenues derived from the sale of the finished goods. In the absence of 


evidence to the contrary (e.g., commercial factors explaining the reasons for the changes), it would be 


reasonable to conclude that one of the principal purposes of the pricing was to artificially manipulate 


the categorisation of the Adjusted Revenues. As such, the anti-abuse rule could be applied to treat the 


arrangement as comprising two separate transactions, one for finished goods and the second for 


consultancy services. The Adjusted Revenues derived from the arrangement would be split between 


the two transactions. 


 


242. Article 6(1)(b) refers to the character of the underlying transactions (plural), and not to each 


individual singular transaction. It is accepted that seeking to apply the test to each individual transaction 


would be disproportionately burdensome for Covered Groups whose number of transactions would often 


be millions if not billions. Therefore, Covered Groups are permitted to aggregate transactions for the 


purpose of categorising them. How transactions are aggregated will depend on the Covered Group, its 


business lines, customer base, distribution models and reporting systems. Aggregating transactions by 


customer would be reasonable where the customer bought the same item (or items of the same single 


category) from a Covered Group in a Period. It might also be reasonable to aggregate transactions by 


groups of customers in a Jurisdiction, for example, all finished goods sold to retailers in Jurisdiction A. 


Aggregating transactions by product would also be a reasonable approach where the product is always 


intended to be for the same type of use. In addition, the reference to the ordinary or predominant character 


signifies that the determination is made by reference to the overall nature of those underlying transactions 


in totality having regard to the usual, common, or expected context in which they take place. As such, the 


categorisation is not required as a separate determination for each individual transaction, but can rather 


apply to groups of transactions that are of the same type. For example, all of the sales of consumer 


products made at a Covered Group’s retail store involve the same type of product being sold in the same 


context, and would all be categorised as finished goods, and the Covered Group does not need to analyse 


and document the categorisation of each sale of each consumer product separately. The Covered Group 


would need to document its approach to aggregation to demonstrate that such approach was reasonable.  


243. There are four additional elements to this rule: the meaning of character; the meaning of ordinary; 


the meaning of predominant; and the application of the substance over the legal form. Each is discussed 


in turn. 


Character 


244. Character is determined by reference to the benefit that the Covered Group intends for the 


customer to acquire in paying for the good, content, service or right. In combination with the “ordinary or 


predominant” test and the “substance over form” test, it means that the character is tested with regard to 


the benefit that the customer is intended to receive by the Covered Group as the outcome of the 


transaction. In this regard, the test is focused on expected, overall, practical outcomes. It asks what in 


practical terms should have changed for the customer because of that type of transaction. This means that 


the benefit that the customer is intended by the Covered Group to acquire may be identified by reference 
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to the expected change in the customer’s position; the action the customer is expected to take after that 


type of transaction; or what that type of transaction should enable the customer to enjoy.  


245. It is not determined by the customer’s subjective intentions, but what practical benefit the Covered 


Group has designed the customer to receive. This means that when applying the definition of each 


category of Adjusted Revenues contained in Article 7, unusual transactions where the customer uses the 


item in a way other than the Covered Group intended can be disregarded in favour of the overall usual, 


common, or expected nature.  


246. For example, a Covered Group selling microchips may possibly have a transaction with an 


individual consumer who assembles and restores computers as a hobby; but the intention of the Covered 


Group in selling microchips is to sell to businesses a component part of other electronics goods. The 


Covered Group is not required to investigate the subjective intention of each customer and separately 


source the occasional transaction based on a different categorisation in light of an individual customer’s 


intentions. A further implication of this is that a Covered Group cannot claim that it is impossible to 


categorise its Adjusted Revenues because of the possibility of unusual uses of a product or service by its 


customers, but rather that the Covered Group must fulfil its obligations based on its own intentions. As 


such, if a Covered Group that sold microchips began to target the consumer-hobbyist base by dedicating 


time of sales and marketing personnel to expanding distribution to such customers, that should be reflected 


in the categorisation of Adjusted Revenues from sales of microchips. Those intended for sale to consumer-


hobbyists would be of a different character to the remainder of the microchip sales (even if they represented 


very small percentage of overall Adjusted Revenues from microchips) and would be separately 


characterised. 


Ordinary character  


247. “Ordinary” character means the usual, common, or expected character. This means that the test 


is applied based on what an ordinary person would observe, rather than a strict, legalistic or technical test 


analysing the individual elements of how the deliverable was transferred or made functional.  


Box 9. Examples – Ordinary character  


The following examples illustrate the principles for categorising Adjusted Revenues using the concept 


of ordinary character.  


Example 1  


The Covered Group sells pharmaceutical drugs. Pharmaceutical drugs are tangible goods, and are not 


immovable property, meaning that they can only be finished goods or components. The practical 


outcome that the Covered Group intends the customer to obtain is the tangible medicine to treat their 


illness. The ordinary understanding of the acquisition of drugs is that of a finished good, and the 


Covered Group does not intend for the customer to acquire rights to the underlying intellectual property. 


The fact that a large part of the value of the drug is attributable to the embedded intellectual property 


(i.e. the patent over the active ingredient) does not affect the character. 
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Example 2  


The Covered Group intermediates taxi rides between passengers and drivers and generates Adjusted 


Revenues from service fees on the transactions between passenger and driver. The underlying service, 


which is the ride itself, is categorised as a location-specific service. The practical outcome that the 


Covered Group intends the customer to obtain is to match passengers with drivers so that they can 


agree a fare in return for a taxi ride. This is the ordinary understanding of that service, even if a technical 


analysis of the elements of the activities of the Covered Group may be limited to the provision of 


information and the provision of the application. As such, the Adjusted Revenues of the Covered Group 


are categorised as those from an online intermediation service. 


 


Predominant character 


248. In many cases, the ordinary character will be clear. Where that is the case, there is no need to 


apply a separate analysis of the “predominant” character.  


249. However, there will be cases where there is not only one ordinary character to the underlying 


transactions. This would include cases where Adjusted Revenues fall under more than one category (e.g. 


both a service and a good) or where there is more than one element to a good, service or right but they 


are not separately itemised, severable or charged to the customer. In such cases, a Covered Group should 


determine the character based on the predominant character.  


250. Predominant means the more important or main part. This means that incidental, ancillary or 


supporting aspects facilitating the transaction do not govern the character. This is the case even where 


such incidental, ancillary or supporting aspects are frequently present.  


251. For example, in downloading an e-book, the transaction has characteristics typical of more than 


one characterisation. The enjoyment of the e-book is the main, practical benefit that the customer is 


expected to receive as the outcome of the transaction. However, to facilitate that enjoyment, some limited 


transfer of copyright may be granted. There is however a single transaction, the predominant character of 


which is digital content, and not intangible property. 


Box 10. Examples – Predominant character  


The following examples illustrate the principles for categorising Adjusted Revenues using the concept 


of predominant character.  


Example 1  


The Covered Group provides software over the internet, which comes with an online helpdesk function 


that is not separately charged. The helpdesk service is a small and supportive part of the transaction, 


which cannot be used on a standalone basis, and which is not separable from the provision of software. 


The provision of the software (which is digital content) is the predominant character of the transaction 


notwithstanding the helpdesk aspect of the transaction which, viewed in isolation, might otherwise seem 


to have a service character. 
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Example 2  


The Covered Group franchises its fast food restaurant. Although a franchise arrangement compromises 


a range of elements, and may include the provision of physical products such as ingredients to make 


the food, a service agreement to provide operational advice, or a lease agreement to use immovable 


property, it is usually the case that the most important part of the arrangement is the right to use the 


intangible property of the franchisor, typically including brand names, trademarks, logos and know-how. 


However, where such other aspects (such as sale of ingredients, operational services, or lease 


agreement) are separately invoiced, or separately priced in the one contract, the analysis is not one of 


predominance, as they are clearly separate transactions to which the categorisation rule applies 


separately. However, if certain conditions are met, the rule for supplementary revenues (below) could 


be used to source all items together, with the main Adjusted Revenues being the intangible property. 


 


Substance over form  


252. In determining the ordinary or predominant character, the substance of the underlying transaction 


governs the transaction, as opposed to the legal form.  


253. The principle of substance over legal form means that the particular legal arrangement 


implemented and the labels used to describe that arrangement to transfer the good, content, service or 


right is not determinative; but that the character is determined by reference to the nature of the good, 


content, service or right (as described above).  


254. In many cases, the substance and the form should align, and no analysis or documentation would 


be required on this point. However, if the ordinary or predominant character of Adjusted Revenues is 


ambiguous, the substance of the transactions from which the Adjusted Revenues were derived, rather than 


their legal form would determine the appropriate categorisation, and an explanation of the approach taken 


would be required in the documentation. This rule is intended to complement the requirement to determine 


the ordinary or predominant character of transactions, and serves to ensure that in analysing the ordinary 


or predominant character, the legal form takes on only secondary importance. That is not to suggest that 


the legal form should be ignored, rather, if it is inconsistent with the ordinary or predominant character and 


the substance of the transactions from which the Adjusted Revenues are derived, those factors will take 


priority in categorising the Adjusted Revenues. 


255. The substance of a transaction can be determined as evidenced or inferred from the commercial 


arrangements, including marketing information, having regard to:  


• the purpose of the Covered Group, ascertained objectively by reference to the broader factual 


context;  


• the expected commercial benefits to the customer, as designed by the Covered Group; and 


• the rights and obligations of the Covered Group and the customer.   


  







   67 


      
  


Box 11. Example – Substance over form  


The following example illustrates the principles for categorising Adjusted Revenues using the concept 


of substance over form.  


The Covered Group provides access to online entertainment content to an individual consumer. It is 


marketed as an entertainment streaming service. Legally it is documented as a licensing arrangement. 


The Adjusted Revenues are properly categorised as a digital content (and not as intangible property). 


This is because the character is determined by reference to what the Covered Group intends the 


customer to benefit from (which is the enjoyment of entertainment as opposed to benefiting from the 


acquisition of legal rights). The ordinary meaning understood by a typical customer of the service would 


be the enjoyment of the online content for entertainment. In this context, the legal form is not 


determinative and does not overturn this determination of the ordinary character. This could be 


demonstrated by the Covered Group using copies of marketing materials used to promote the streaming 


service. 


 


Subparagraph (c): Analogous categories 


256. Subparagraph (c) provides that the source of Adjusted Revenues not described in any of the 


categories set out in Article 7 shall be determined by reference to the most analogous category. This 


paragraph 1(c) recognises that the categorisation of certain Adjusted Revenues may not be apparent.  


257. The rule provides a catch-all to require that a type of Adjusted Revenues that does not fit into one 


of the given categories be sourced by reference to its closest analogy. This ensures that all Adjusted 


Revenues continue to be sourced, even as business models evolve in advance of any necessary update 


to the rules. If this rule is applied by a Covered Group in a Period to categorise a particular set of 


transactions, that categorisation should consistently be applied in subsequent Periods unless a review 


panel or a determination panel disagrees that the categorisation is the most analogous (for example where 


they consider that another categorisation would give rise to more rational outcomes), a new category is 


subsequently added to the rules, or there is a change in the nature of the Adjusted Revenues that means 


a different category becomes more analogous. 


258. In determining the most analogous category, the general categorisation rules contained in 


paragraph 1(b) above must be applied. 


Paragraph 2 


259. Paragraph 2 introduces the core principle underpinning the revenue sourcing rules, which is the 


use of a reliable method (defined in paragraph 3, discussed below). Paragraph 2 provides that each Party 


shall require the Group Entities of a Covered Group to apply a reliable method to determine the sources 


of all Adjusted Revenues of the Covered Group from each category of transactions in which it engages. In 


other words, the use of a reliable method is mandatory and if a certainty panel (or a tax administration if 


the Covered Group has not elected into the certainty process) considers that information is available to a 


Covered Group on the basis of which a reliable method could be applied, it may require the Covered Group 


to apply a reliable method.  
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260. Paragraph 2 further provides that where a Covered Group applies such a reliable method with 


respect to Adjusted Revenues derived from a category of transactions in which it engages, that reliable 


method will determine the source of those Adjusted Revenues. This means that provided that a Covered 


Group demonstrates that the approach taken to sourcing its Adjusted Revenues meets the principles of a 


reliable method, the approach will be accepted for the purpose of determining the source under the 


Convention. This is the case even if it was possible to use a different reliable method in a given case 


because a Covered Group is not required to prove that the specific approach taken is the most reliable 


method, only a reliable method. A Group will also have applied a reliable method, and therefore be within 


this paragraph 2, where it has applied a revised approach following a certainty process (in which case the 


reliable method is the one contained in a comprehensive certainty outcome following a request for 


comprehensive certainty) or following a request by a tax administration if the Covered Group has not 


elected into the certainty process. 


261. This reflects the intention that the revenue sourcing rules will be applied on the basis of each 


Covered Group’s facts and circumstances. This means that a Covered Group may use different information 


for sourcing one group of transactions than for another, and that one Covered Group may use different 


information to another Covered Group, even though it may be with respect to the same category of 


Adjusted Revenues. This recognises the different ways that a Covered Group might operate its business, 


and the different types of information available to it. It further reflects that the rule is not the “most reliable 


method;” rather, it accommodates different approaches to applying the rules, provided that such 


approaches are considered to be a reliable method. The test for what is considered a reliable method is 


contained in paragraph 3.  


Paragraph 3 


262. Paragraph 3 sets out the definitions for Article 6, Article 7 and Annex D. These are reliable method 


(subparagraph (a)); reliable indicator (subparagraph (b)); and allocation key (subparagraph (c)).  


Reliable method  


263. The term “reliable method” is defined in paragraph (a). It means a method that identifies where 


Adjusted Revenues arise using a reliable indicator (as defined in paragraph (b)) or, provided certain 


conditions are met, an allocation key (as defined in paragraph (c)). Reliable indicators are typically based 


on information generated by or acquired by the Covered Group. In order for information to be treated as a 


reliable indicator, it must be shown to be credible and relevant (as explained further under the definition of 


reliable indicator). The allocation keys are used in the absence of reliable indicators and the inclusion of 


allocation keys recognises that in some cases Covered Group will not have reliable indicators that can be 


used to source Adjusted Revenues. Paragraph 3 allows a Covered Group to use an allocation key where 


a reliable indicator cannot be found. This is different to the operation of the allocation keys under paragraph 


4, which only applies where the group has failed to apply a reliable method. The revenue sourcing rules 


prioritise the use of reliable indicators over allocation keys. 


264. Revenue sourcing of Adjusted Revenues for each Period is done with respect to the Period that 


Adjusted Revenues are recognised (in accordance with the relevant accounting standard), based on 


revenue recognition principles. This means that the assessment of whether a method is a reliable method 


is taken with respect to the information that was available for the Period when the Adjusted Revenues were 


recognised. As such, the subsequent availability of information does not reopen the determination of 


whether the approach was a reliable method for the earlier Period, and does not require an adjustment to 


the documentation filed and assessment of the tax imposed in connection with the Convention. For 


example, a Covered Group has a multi-year contract for the sale of components. Adjusted Revenues are 


recognised each year over the course of the contract, and not only at the end of the contract. The Covered 
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Group uses an allocation key for two years in accordance with the requirements for a reliable method, but 


finds another reliable indicator to use from year three. In this case, the Covered Group does not need to 


adjust its reliable method for the first two years.  


265. There are a number of elements to the definition of reliable method.  


Subdivision (i) 


266. First, in subdivision (i), when a method other than an allocation key is used (i.e. the method is 


using indicators), the method must account for differences in the nature, quantity and prices of the goods, 


content, property, products or services that are sold, licensed or otherwise alienated, or provided by the 


Covered Group. This principle requires that in order to be reliable, the method must be accurately 


associating the correct amount of Adjusted Revenues to each market Jurisdiction. This will not be, in many 


cases, a foreign concept. It will likely be similar to how some Covered Groups’ existing systems for 


inventory and invoicing will already be operating, for example, where it records the quantities or pricing 


differences between product lines in order to allocate the right Adjusted Revenues to the booking entity. 


This does not mean that all of the rules for revenue sourcing must apply on a transaction-by-transaction 


basis. It does mean that the systems must be designed to extract, aggregate and calculate the Adjusted 


Revenues associated with each market (based on the nature, quantities and pricing of products actually 


associated with that market).  


267. For example, this principle would not be met by a system that simply aggregates the total Adjusted 


Revenues from a particular product line, and divides them equally between all markets, when in reality 


different amounts of products were sold at different price points in each market. It is a principle that is not 


designed to be prescriptive as to how the Covered Group complies with this principle. It is intended to 


provide flexibility in the way this principle is translated in the context of a Covered Group’s particular 


circumstances. This is further supported by the documentation requirements required of a Covered Group, 


in particular as it relates to the internal control framework for revenue sourcing (see Article 19).  


Subdivision (ii)  


268. Subdivision (ii) of the definition of reliable method provides a simplification for sourcing certain 


Adjusted Revenues derived from two groups of transactions to which the categorisation rules can be 


applied separately where the second group of transactions would not have been entered into but for the 


first group of transactions (“supplementary revenues”). The first group of transactions must be similar to 


one another. That would require the subject matter of the transactions to be alike, from the same product 


family and relevant to the same business line (in that the same part of the Covered Group is responsible 


for the management of that part of the business). The “but for” test means that the transactions from which 


the supplementary revenues are derived are only entered into in connection with, and are conditional upon, 


the first group of transactions. In other words, this applies where the supplementary revenues are derived 


based on other transactions that are dependent on the first group of transaction(s). There is no requirement 


for the other transactions to be entered into with the same customers as the first transaction(s) (although 


in many cases, they will) but it should be the case that without the first transaction(s), the Covered Group 


would not or could not offer the goods, content, property, products or services that give rise to the 


supplementary revenues. Likewise, there is no requirement for the Covered Group to demonstrate that 


even if the separate sourcing rules were applied, they would be sourced to the same Jurisdiction (albeit by 


a different methodology that would need to be separately documented).  


269. This rule for such supplementary revenues is included for convenience and to reduce 


administrative burdens. This is a different type of analysis to the rule in Article 6(1)(b), relating to the 


ordinary or predominant character test. Whereas the “predominant character” analysis described in Article 


6(1)(b) applies where there is only one price charged and there is a need to decide which category that 
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transaction belongs to, the supplementary revenues rule applies where there are separately priced 


transactions which could be categorised using the rules and principles outlined in Article 6(1), but are then 


re-aggregated under one category given that the transactions are connected to each other. 


270. It permits (but does not require) the Covered Group to apply the same revenue sourcing rules for 


the supplementary revenues as it does for the first group of Adjusted Revenues. The language in 


subdivision (ii) confirms that notwithstanding such a rule does not take into account the differences in the 


nature of the goods, content, property, products or services provided by the Covered Group, as required 


by subdivision (i), it will still be considered a reliable method, provided the following conditions are met, 


which provide for limitations on the size of the supplementary revenues.  


271. The first condition, in clause (A), is that these supplementary revenues cannot exceed 15 per cent 


of the total Adjusted Revenues from the supplementary transactions and the first group of transaction(s) 


combined. This monetary cap is designed to ensure that the first group of transaction(s) (which will be 


governing source rule for the supplementary revenues) are the primary revenue generator of the combined 


transactions. This is tested separately for each group of connected transactions to which the Covered 


Group is applying the supplementary transactions rule.  


272. The other size limitation, in clause (B), is that the total supplementary revenues cannot exceed 5 


per cent of the Covered Group’s Adjusted Revenues for the Period. This provides an overall cap on the 


use of this rule, for example, where the Covered Group uses the rule in respect of multiple groups of 


transactions.  


273. Any Adjusted Revenues where the Covered Group exceeds these caps in clause (A) or (B) must 


be separately sourced using the ordinary rules in Articles 6 and 7 and Annex D in order to be a reliable 


method. In applying the rule for supplementary revenues, it is necessary to identify the relevant 


transactions. See paragraph 233 for a discussion of the meaning of transaction.  


Box 12. Examples – Supplementary revenues  


The following examples illustrate the application of supplementary revenues.  


Example 1  


The Covered Group derives Adjusted Revenues from intangible property that relates to a film. In order 


to promote this film, the Covered Group also developed merchandise (categorised as finished goods) 


that is sold in several cinemas where the film is screened. Although there may be some causal link 


between the sale of the merchandise and the screening of the film (and the associated Adjusted 


Revenues derived therefrom), the sale of the merchandise is not conditional upon the licensing, given 


that a person could purchase the merchandise without seeing the film. As such, the sale of the 


merchandise cannot be sourced using the rule for supplementary revenues, as it does not meet the test 


that such sales would not have been entered into but for the first group of transactions. 


Example 2  


The Covered Group sells automobiles, which are finished goods and are the only products generally 


sold by the Covered Group. However, it also provides customers financing options to purchase the 


Covered Group’s automobiles, on which it earns interest. The financing portion could be separated, and 


would be categorised as other services. As the Covered Group is only legally permitted to provide 


financing for the purchase of the automobiles, the financing could not be provided on a standalone 


basis, but is only provided if there is a sale of an automobile. The financing is therefore in connection 


with, and conditional upon, the entry into the automobile sale transactions. In the Period, the Adjusted 
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Revenues from financing amount to not more than 15 per cent of the Adjusted Revenues earned from 


the sale of the automobiles and the customer financing combined and not more than 5 per cent of the 


total Adjusted Revenues of the Covered Group. As such, it can be considered as supplementary 


revenues. For administrative ease and given the interrelated nature of the transactions, the Adjusted 


Revenues from financing could be sourced in the same way as the sale of the automobile. 


Example 3  


The Covered Group sells its own food and beverages online, which can be collected by the customer. 


It also offers a home delivery service, on an annual subscription basis. The online sales of the food and 


beverages is categorised as finished goods sold directly by a Covered Group. The delivery service is 


categorised as a location-specific service, being a service performed at the location of the customer. 


The delivery subscription service would not be offered without the finished goods business, as the 


Covered Group only provides delivery of its own food and beverages, and not any third party items. The 


delivery service is therefore in connection with, and conditional upon, the sale of the food. In the Period, 


the Adjusted Revenues from the delivery service amount to more than 15 per cent of the Adjusted 


Revenues from the finished goods being delivered and the delivery service combined. The Covered 


Group may not have reached the second limit for using the rules for supplementary revenues (i.e., all 


supplementary revenues may be less than 5 per cent of the total Adjusted Revenues of the Covered 


Group). However, in this case the Adjusted Revenues from the delivery subscription cannot be 


considered as supplementary revenues, even though other parts of the test were met. The Adjusted 


Revenues from the delivery service are sourced using the rules for location-specific services, and the 


Adjusted Revenues from the finished goods are sourced using the rules for finished goods. 


Example 4  


A Covered Group offers a cloud computing service. Customers are billed monthly or quarterly based 


on their usage of the service. In a Period, the Covered Group typically derives EUR 10 billion from the 


sale of cloud computing services. This amount would be sourced as Adjusted Revenues from other 


services. A number of the cloud computing service customers acquire servers from the Covered Group. 


The servers are advertised for sale separately to the cloud computing service and are also sold to 


customers to whom the Covered Group does not provide these services. In a Period, the Covered 


Group typically derives EUR 4 billion from the sale of servers. This amount is sourced as Adjusted 


Revenues from finished goods. 


As the Adjusted Revenues from the sales of servers are more than 15 per cent of the Adjusted 


Revenues from the sales of the cloud computing services and the servers combined, the Covered 


Group cannot use the supplementary revenues rule. In order to access the rule, the Covered Group 


adds the cost of servers sold to cloud computing customers to their periodic bills (rather than billing 


them separately) and does not show a separate price. 


The bundling of the server and the cloud computing service in a single invoice in order to access the 


supplementary revenues rule is intended to change the categorisation that would otherwise apply to 


some of the Adjusted Revenues (those derived from the servers) and would fall within the anti-abuse 


element of the definition of transaction. In the absence of commercial factors explaining the reasons for 


the changes to the pricing arrangement which could be taken to demonstrate that the pricing 


arrangement is not artificial, the anti-abuse rule could be applied to treat the arrangements as 


comprising two separate transactions, one for sales of servers and the second for cloud computing 


services. The Adjusted Revenues derived from the arrangement would be split between the two 


transactions. 
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Subdivision (iii) 


274. An allocation key may apply only with respect to Adjusted Revenues for which no source has been 


determined based on reliable indicators. This means that in cases where reliable indicators have been 


used to determine the source for all of the Adjusted Revenues in a given category, the allocation key will 


not be needed. However, if the source of some of the Adjusted Revenues in a given category was not 


determined on the basis of reliable indicators, the allocation key applies with respect to that remaining part. 


If the source of all of the Adjusted Revenues in a given category was not determined on the basis of reliable 


indicators, the allocation key applies with respect to all of those revenues.   


275. Subdivision (iii) of the definition of reliable method sets out three conditions under which the use 


of an allocation key will be a reliable method. All three conditions must be satisfied before the use of the 


allocation key will be a reliable method.  


276. First, subdivision (iii)(A) provides that an allocation key may only be used if it is expressly permitted 


for that category in Annex D. This reflects that not all types of Adjusted Revenues require this fall-back 


method of an allocation key. 


277. Second, subdivision (iii)(B) provides that an allocation key may only be used if the Covered Group 


demonstrates that it has taken reasonable steps to identify a reliable indicator for the relevant category of 


Adjusted Revenues among the indicators enumerated in Annex D (“enumerated reliable indicators”) and 


has concluded that no such enumerated reliable indicator is available in respect of (part of) its Adjusted 


Revenues. This means that the reasonable steps obligation only relates to those specific indicators listed 


in Annex D, but does not extend to any other data points (referred to in the discussion of reliable indicator 


below as “another reliable indicator” or an “alternative reliable indicator") before it may use the allocation 


key.  


278. The detailed expectation of the reasonable steps varies for each category of Adjusted Revenues, 


so that it is proportionate to the nature of the Adjusted Revenues and business model in question. In 


general terms, to satisfy the reasonable steps requirement, the Covered Group is expected to use 


information that is available to it and that can feasibly be used to source Adjusted Revenues in accordance 


with the applicable rule. In some cases, it is expected that the management team responsible for the 


relevant business is consulted to understand whether information is available and in other cases a degree 


of manual contract review of the Covered Group’s customer contracts is required to confirm whether or not 


information is available. In applying a reasonableness standard, the level of expectation of what is required 


reflects the context and balance of risks and rewards, depending on the category of Adjusted Revenues 


and in some cases the value of the customer contract. For example, it is acknowledged that obtaining 


reliable information on the source of Adjusted Revenues from components, certain other services and 


certain intangible property will be difficult, because of the commercial operation of those businesses and 


the lack of contractual or transactional proximity to the market Jurisdiction. This Explanatory Statement 


provides further examples of the expectations of reasonable steps in the context of each category of 


Adjusted Revenues for which an allocation key is provided, and which are intended to reflect the 


commercial reality and not impose disproportionate burdens or create commercial disruption and 


competitiveness issues. In all cases, the Covered Group is required to actively consider the available 


information and whether it can meet the definition of a reliable indicator.   


279. Given that the revenue sourcing rules are intended to rely on commercial and other available 


information rather than to create new reporting obligations, in all cases, the meaning of reasonable steps 


does not include an obligation to change new or existing contractual arrangements, nor to make a request 


to a contractual counterparty to do so. If a Covered Group does change its contractual arrangements, it 


may yield information that could be a reliable indicator, but would be beyond the reasonable steps 
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requirements. In other words, the fact that a Covered Group has not pursued a change in contractual 


arrangements should not prevent it from being able to use the relevant allocation key as a reliable method, 


provided the other conditions are met. 


280. Similarly, where this Explanatory Statement provides specific guidance on the extent of the 


reasonable steps requirement, a Covered Group is not required to exceed those expectations in order to 


use the relevant allocation key as a reliable method. However, this does not preclude the Covered Group 


from taking additional steps to identify reliable indicators should it choose to go beyond the requirement of 


reasonable steps. For example, in the context of other services and certain categories of intangible 


property, the reasonable steps requirement balances the need for accuracy against the compliance burden 


by limiting the reasonable steps obligation to efforts undertaken only in respect of the largest customers; 


however, a Covered Group could also apply those efforts to more, or all, of its customer base instead of 


using the allocation key. However, there can be no negative inference in respect of a Covered Group that 


applied the reasonable steps requirement but chose not to go beyond that requirement.  


281. Third, subdivision (iii)(C) provides that certain Jurisdictions must be removed from the application 


of the allocation key. This is known as the “knock-out rule”. The condition set out in subdivision (iii)(C) is 


that the Covered Group has an obligation to remove the Jurisdiction(s) (if any), on the basis of legal, 


regulatory or documented structural commercial considerations, in which no Adjusted Revenues could 


reasonably be expected to arise. The purpose of the knock-out rule is to refine the application of the 


allocation key to take account of information the Covered Group has (even if that information would not 


meet the definition of a reliable indicator that could be used to positively identify the source Jurisdictions). 


The reference to legal, regulatory or other documented structural commercial considerations is intended 


to provide an objective way that the Covered Group can demonstrate, at a structural level rather than a 


transactional level and based on category level rather than for individual products, that a Jurisdiction is 


highly unlikely to be a final market Jurisdiction. This should ensure that Covered Groups apply the knock-


out rule in a way that is consistent across business models, and which tax administrations can verify.   


282. The presence of relevant legal or regulatory considerations should be able to be objectively 


demonstrated, for example, by reference to the relevant legislation. A documented structural commercial 


consideration is likewise intended to be something that is readily identifiable and of a structural nature, 


such as a documented management decision not to be present in a certain market, or the presence of 


conditions for entry to a market that, although not legally impeding access, are of such a high bar or pose 


a serious commercial risk that can be evidenced, such as a requirement for a majority of employees to be 


local staff in a context where that could not be feasible for the business in question, where there are 


significant state subsidies provided to local competitors that mean it is not viable to access that market, or 


risk of natural disaster that would seriously affect the business in question. As the commercial 


consideration must be of similar nature to a legal or regulatory considerations and be structural in nature, 


it does not refer to transactional information where a certain product in a particular situation was not sold 


in a given Jurisdiction.  


283. The knock-out rule applies where the Covered Group has information that the good, product or 


service is not provided to certain Jurisdictions, such as where there is no legal authorisation to do so or 


where there is a documented structural commercial impediment to doing so. The knock-out rule is provided 


so that where there is reliable information about the locations where a good, product or service is ultimately 


used (even if this cannot be allocated in specific proportions), Adjusted Revenues would be only sourced 


to those Jurisdictions. 


284. This Explanatory Statement provides examples of the knock-out rule in the context of different 


categories of Adjusted Revenues. In certain categories, such as components, certain other services and 


certain intangible property, it is recognised that because the Covered Group is already at the stage of 
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applying the allocation key, it may not have any information to apply the knock-out rule. In such cases, a 


Covered Group should not be precluded from using the allocation key as a reliable method.  


285. The application of the knock-out rule is already incorporated into the regional allocation key, where 


applicable. In order to apply the regional allocation key, the Covered Group must identify the Jurisdictions 


where Adjusted Revenues arise to define the region in respect of which the allocation key should be 


applied. As such, the Covered Group has already positively identified the Jurisdictions where Adjusted 


Revenues arise and the knock-out rule has no further role to play; and accordingly, the requirement to 


apply subdivision (iii)(C) is treated as automatically satisfied.  


Subdivision (iv) 


286. Subdivision (iv) of the definition of reliable method provides that in the case of transport services, 


the allocation key provided in the relevant part of Annex D shall be considered a reliable method. This 


reflects the fact that the rule for transport services is designed differently than the other categories, in 


making the allocation key available as a primary method for sourcing. This means that in the case of 


transport services, the conditions in subdivision (iii) are not applicable.  


Reliable indicator 


287. Reliable indicators form a core part of the reliable method. Paragraph 3(b) provides that the term 


reliable indicator means information (other than an allocation key) that identifies the source of Adjusted 


Revenues consistently with the revenue sourcing principle identified in Article 7 with respect to the category 


of Adjusted Revenues at issue. There are different types of indicators, but they must all meet this core 


requirement.  


288. This core requirement includes that in order for an indicator to be reliable, it is not simply 


information; but it is information that serves the purpose of identifying the source Jurisdiction as identified 


for each category of Adjusted Revenues in Article 7. For example, a phone number is information, but it is 


only an indicator to the extent that the location of a customer can be derived from it (i.e. from the country 


code) as the basis for identifying the source Jurisdiction.  


289. The core requirement further provides that the indicator must produce results that are consistent 


with the revenue sourcing principle for the category of Adjusted Revenues at issue. The phrase “consistent 


with” means that it must give effect to the sourcing rule; for example, an indicator would not be consistent 


with the sourcing rule, and therefore would not be reliable, in the case of online advertising if it leads to the 


Jurisdiction of the customer paying for the advertising as opposed to the viewer of the advertisement. This 


requirement also means that even where the Covered Group has one of the indicators provided in the 


relevant sourcing rule available to it, this indicator cannot be used if the Covered Group knows that the 


indicator would not provide a result that is consistent with the sourcing rule. For example, even though the 


billing address is listed as an enumerated indicator in Annex D for revenue sourcing of other services to 


smaller customers, if the Covered Group knows that this would give an inconsistent outcome because the 


billing address is that of its customer’s procurement or shell entity (indicated, for example, by the fact that 


it has very low or no substance, has very few employees actually using the service in that location, is in a 


low tax jurisdiction and most of its customer’s operations are located in another Jurisdiction), then that 


indicator cannot qualify as reliable. In other words, the enumerated indicators provided for in Annex D are 


not presumptively valid, but they must additionally meet this test of being reliable. 


290. At the same time, the phrase “consistent with” in paragraph 3(b) does not require that the sourcing 


result is infallible in every case. Rather, it means that the result is credible and logical in context, and 


produced by systems that meet the requirements for an internal control framework included in the rules on 


Administration. Having a realistic expectation of this threshold is necessary because it is recognised that 
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if the threshold for a reliable indicator is set too high, it would ultimately force the reliance on allocation 


keys even in scenarios where good (but not perfect) information was available. In this respect, it is noted 


that when a Covered Group uses information from third parties as indicators, e.g. information received 


from an independent distributor to source Adjusted Revenues from the sale of finished goods sold through 


an independent distributor information from a reseller of services, or information from a licensee of 


intangible property, the Covered Group cannot be expected to account for the possibility that the 


information is incorrect due to a breach of contract by that independent distributor or the occurrence of 


other illicit trade outside the control of the Covered Group. In cases where the Covered Group has actual 


knowledge that third party information is incorrect, it cannot be regarded as consistently with the sourcing 


rule. 


291. Beyond this core requirement in the definition of reliable indicator, there are two ways that 


information could be demonstrated to be a reliable indicator, set out in subdivisions (i) and (ii).  


292. Either approach is equally valid, provided the tests for reliability are met. This means that the 


revenue sourcing rules are not prescriptive as to which indicator must be used, and do not mandate any 


hierarchy amongst the enumerated reliable indicators themselves or as against another reliable indicator 


or an alternative reliable indicator, in order to provide flexibility for different facts and circumstances. The 


tests for reliability do not require that the choice of indicator itself needs to be consistently used year on 


year. That is both with respect to whether the Covered Group applies an enumerated reliable indicator, 


another reliable indicator, or an alternative reliable indicator; as well as whether the Covered Group uses 


different enumerated reliable indicators in a different Period. For example, where technology, commercial 


practice or business models evolve, then it may be appropriate or even necessary that the approach to 


using indicators also evolves. However, such a change would be expected to be explained in the 


documentation package.  


293. Furthermore, the use of another reliable indicator and an alternative reliable indicator is not 


mandatory. In other words, when the Covered Group can use the enumerated reliable indicators, it is not 


obligated to devise and test an alternative approach. At the same time, if the Covered Group cannot access 


enumerated reliable indicators (having taken reasonable steps to try to do so), it is permitted to use the 


relevant allocation key. In such cases, it is not required to consider and document whether there are 


alternative approaches available in the form of another reliable indicator or an alternative reliable indicator. 


Rather, it is available for those Covered Groups that choose to, and can, demonstrate that the alternative 


approach is otherwise reliable. This is also noted in the requirement in the definition of reliable method in 


paragraph 3(a)(iii)(B), which notes that the pre-condition of taking reasonable steps to obtain reliable 


indicators before accessing an allocation key is limited to seeking enumerated reliable indicators. 


Subdivision (i) 


294. Subdivision (i) sets out three alternative tests for reliability. A Covered Group must meet one or 


more of these tests in order for the indicators to be reliable. This test could be met by the indicators 


expressly listed in Annex D (“enumerated reliable indicators”) or other reliable indicators that meet the 


same test of reliability but are not expressly listed in Annex D (“another reliable indicator”). 


295. First, subdivision (i)(A) provides that indicators can be reliable if they are relied upon by the 


Covered Group for commercial purposes or to fulfil legal, regulatory, or other related obligations. This 


information provides assurance about the quality of the information because the Covered Group is relying 


on the information for other purposes. This means it takes on the risk associated with poor information, as 


poor information would expose the Covered Group to commercial, legal or regulatory risk. In other words, 


the Covered Group has an interest in ensuring this information is credible because it relies on it to operate 


its business and make it a commercial success, or because it relies on it to comply with other obligations 
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(and compliance with those obligations may well be subject to scrutiny). The reference to “commercial 


purposes” includes that the information could be for an internal, non-tax related purpose, even if not 


subsequently reported externally by the Covered Group, such as internal research and reporting to 


management on the operational results of the business or information held in internal management 


systems used to operate the business. It can also include information provided by a customer, distributor 


or another intermediary. The reference to legal, regulatory or other related obligations includes information 


prepared for audited and statutory accounts; for stock market disclosures; for compliance with consumer 


protection or safety regulations. It can also include information prepared for tax purposes, such as 


corporate tax, VAT or customs requirements. While this is a wide range of information, as noted above, it 


may only be used if the core requirement in the definition of reliable indicator is met. That means, for 


example, that if information used for corporate tax, VAT or customs did not correspond to the sourcing rule 


for the category of Adjusted Revenues at issue (for example, often where sales are recorded for corporate 


tax purposes will not reflect the market for the purpose of revenue sourcing or if components are exported 


to a third party, the related customs data would not identify the location of the final customer of the finished 


good), then the fact that it was used for commercial purposes will not cure that issue and the information 


cannot be used for revenue sourcing. On the other hand, data used to identify the place of supply of 


business to consumer digitally supplied services for VAT purposes are generally intended to identify the 


location of the consumer. As that coincides with the place of use of such digital content or services, that 


data would be regarded as consistent with the sourcing rule. 


296. Subdivision (i)(B) provides that indicators can be reliable where the consistency of the information 


is demonstrated by virtue of being verified by third party information. This applies where the indicator is 


confirmed by a third party, and which has its own commercial, legal, regulatory or other similar reason for 


having the information. This means that the Covered Group has information that demonstrate the source 


Jurisdiction; and in respect of which the same source Jurisdictions are in turn confirmed by other 


information of that third party. An example of this is a commercially available database monitoring the sales 


of prescription drugs, which has been prepared by the third party database owner in furtherance of its own 


business, or in furtherance of its own legal ore regulatory obligations, and which the Covered Group uses 


to verify the correctness of its own indicators.  


297. Subdivision (i)(C) provides that indicators can be reliable where the consistency of the information 


is demonstrated by “double confirmation” with an enumerated indicator. This test means that provided that 


at least one of those indicators is an enumerated indicator from the relevant sourcing rule, then the other 


indicator will be reliable if it also provides the same sourcing result as the enumerated indicator. For 


example, if the operator of an online intermediation platform collected a range of information relating to 


users who purchased goods on the platform and confirmed that the Jurisdiction of the delivery address 


matched the Jurisdiction of the user’s IP address, that would amount to a double confirmation and the 


indicators would be reliable. For other users the Jurisdiction of the delivery address might be different to 


the Jurisdiction of the IP address and in those cases, the Covered Group would need to find an alternative 


method to confirm the reliability of the indicator. This could include identifying a third indicator (e.g., user 


profile information) which confirms either the billing address or the IP address. 


Subdivision (ii) 


298. Subdivision (ii) provides an alternative basis for showing that information meets the definition of 


being a reliable indicator, where the Covered Group cannot meet one of the specific reliability tests in 


subdivision (i). These are referred to as “alternative reliable indicators”, which meet a different test of 


reliability, and are also not expressly listed in Annex D. For example, the information that can be used in 


this regard would not only include information that is relied upon for other commercial purposes or to fulfil 


legal, regulatory, or other related obligations or third-party information, but also other data generated by 


the Covered Group, information such as market research and publicly available information. It means that 
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it could permit the reliance on information that is prepared specifically for purposes of the Convention, as 


opposed to being relied upon for unrelated purposes or obligations. It could also be or be a combination of 


types of information and could be information that enables the Covered Group to develop its own proxy.  


299. However, even though it does not meet these same reliability tests, the ability to use an alternative 


reliable indicator is still subject to equivalent safeguards as to reliability (in addition to the requirement to 


meet the core requirement in the definition, as above).  


300. The first is that the Covered Group provides documentation to the review panel or determination 


panel in an advance certainty review pursuant to Article 23 demonstrating that the indicator is reliable and 


explaining why it was used in place of an indicator enumerated in Annex D.  


301. Information will be regarded as being otherwise reliable for purposes of this provision if the 


information is of good quality in terms of its source, coverage, consistency and commercial credibility. 


When demonstrating that the information is otherwise reliable, the Covered Group would be expected to 


establish that the information: 


• is logically relevant to determining where the Adjusted Revenues arise – in this respect the Covered 


Group would need to explain why the information it seeks to rely on can be expected to identify the 


market Jurisdictions; 


• is sufficiently broad in its geographical coverage – in this respect the data set relied on by the 


Covered Group would usually be expected to be global in its coverage. If it is not a global data set, 


the Covered Group would be expected to explain why a more limited data set can produce credible 


sourcing results, or to show how alternative information is used to reliably approximate the results 


to provide global coverage (such as completing the data set based on a correlation with 


macroeconomic indicators);  


• has been collated using accurate and appropriate data collection techniques – in this respect, the 


Covered Group should be able to demonstrate that the data on which it seeks to rely was 


accurately, consistently and appropriately collected. This would typically require an explanation of 


how the data was selected for collection and why any data in particular might have been excluded 


from the collection process. If the data relied on was collated by a third party, the Covered Group 


should outline the methodology applied by that third party. If the data was published by an 


international institution such as UNCTAD or the IMF, it should be assumed that the data was 


collected using accurate and appropriate collection techniques. 


• where the use of the information upon which the Covered Group seeks to rely is based on 


assumptions, it would be important to establish that those assumptions are justifiable in the light of 


the commercial context such that they are credible assumptions and are capable of being tested 


by the Covered Group (see examples at paragraphs 2228 and 2268). 


302. The Covered Group must also provide documentation to the review panel or determination panel 


in the advance certainty review explaining the reasons for using that information to identify where the 


Adjusted Revenues arise, instead of an enumerated reliable indicator. This does not mean that there is a 


hierarchy of indicators. However, this requirement provides the panel with additional insight into the 


approach taken by the Covered Group, and ensures that the Covered Group is carefully considering how 


to conduct its revenue sourcing more generally.  


303. The second requirement in clause B is that the use of the proposed alternative reliable indicator is 


agreed in an advance certainty outcome. This means that the Covered Group will not be able to use this 
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alternative reliable indicator without participating in the Advance Certainty Process. The rules on 


administration provide for a transition period to accommodate the application of these rules in the Period 


before the Advance Certainty Process has provided a certainty outcome. The details for applying the 


transition period are set out in Annex E Section 1 of the rules on Administration. 


304. Finally, in Articles 6 and 7 the term reliable indicator, is used in a singular form. However, there 


may be situations where the Covered Group uses more than one indicator to source (part of) its Adjusted 


Revenues. The Covered Group is not restricted to using only one indicator, but may use (a combination 


of) several indicators. For example, a Covered Group providing online advertising services may use an 


algorithm which combines multiple data points such as IP address and geolocation and other user 


information, to arrive at an identification of where the viewer was located (subject to any applicable laws 


such as privacy laws). 


Allocation key 


305. An allocation key is defined in paragraph 3(c) as a method identified in Annex D for determining 


source of Adjusted Revenues derived from a category of transactions without reference to reliable 


indicators. It is a formulaic proxy for revenue sourcing, generally based on macroeconomic data. An 


allocation key applies in the absence of reliable indicators, and is provided for in Article 6 and Annex D in 


those cases where it is envisaged (based on commercial considerations known to be prevalent in that 


category) that the Covered Group is unlikely to have reliable indicators to source its Adjusted Revenues to 


the relevant Jurisdictions and provided other conditions are met, the use of that allocation key can be a 


reliable method. An allocation key is also provided where the Covered Group is found by the Tax Certainty 


Panel (or by tax administrations if the tax certainty process is not applicable) to have failed to identify or 


correctly apply a reliable indicator. This is referred to as a default allocation key, discussed under 


paragraph 4, and is not a reliable method.  


306. There are specific allocation keys that apply to different categories of Adjusted Revenues. These 


are set out within each category in Annex D, and defined in Annex D.  


Paragraph 4 


307. Paragraph 4 provides a backstop rule to source Adjusted Revenues, using a default allocation 


key. Article 6(2) requires the application of the reliable method and all Covered Groups are required to use 


a reliable method. However, this paragraph 4 applies to ensure that all revenue can be sourced, as a last 


resort, in the event that a reliable method was not applied by the Covered Group or required to be applied 


by a certainty panel (or a tax administration if the Covered Group has not elected into the certainty 


process). This could be the case where a Covered Group has tried to apply the rules but fails (e.g. the 


review panel or the determination panel found that it did not use indicators that met the definition of reliable 


indicator) and the Covered Group does not have the information to be able to apply an alternative that the 


panel would consider to be a reliable method, or for a particular Period does not have the information to 


be able to apply the rules, or refused to properly apply the rules.  


308. In such cases, the difficulty would then arise that by the time that the review panel or the 


determination panel (or individual tax administrations, if the certainty process is not applicable) reviews the 


filing, the underlying information to correctly complete the revenue sourcing for the Period may no longer 


be available, or in the case of a non-compliant Covered Group, may not be available to tax administrations. 


The default rule in paragraph 4 provides a mechanism by which tax administrations can proceed with an 


assessment in the absence of the correct underlying data from the Covered Group needed to complete 


the revenue sourcing in accordance with the rules.  
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309.  A default allocation key is provided for all cases, including those where it is expected that the 


Covered Group would typically be able to collect the information required to complete its revenue sourcing 


(such as for finished goods sold to final customers directly; location-specific services; immovable property; 


and government grants) as it is accepted that in all cases a backstop rule is required to ensure all Adjusted 


Revenues can be sourced. It ensures that, even in the absence of information or in the event that a Covered 


Group has not fulfilled its obligations, tax administrations are able to make a default revenue sourcing 


assessment for the Convention.  


310. The default allocation key is in almost all cases the global allocation key (as set out in paragraph 


4(c)), which is based on a macroeconomic proxy using final consumption expenditure. However, a different 


allocation key applies in two cases. Paragraph 4(a) sets out that the default allocation key for components 


is the component allocation key, which is based on a macroeconomic proxy using GDP. Paragraph 4(b) 


sets out that the default allocation key for services referred to in Article 7(1)(d)(ix) (other services) is the 


service allocation key, which is also based on a macroeconomic proxy using GDP. In some cases 


(including for components and other services sold through resellers), the default allocation key is the same 


as the allocation key that can be applied as a reliable method. Where the allocation key used is the default 


allocation key (without meeting the requirements of a reliable method before using the allocation key, such 


as reasonable steps and the knock-out rule), the Covered Group will not be treated as having applied a 


reliable method to those Adjusted Revenues. 


Article 7 – Sourcing principles for categories of Adjusted Revenues 


311. Article 7 sets out the sourcing principle for the purpose of identifying a reliable method to determine 


the Jurisdictions in which the Adjusted Revenues of a Covered Group shall be treated as arising. It sets 


out the relevant principle separately for each of the categories of Adjusted Revenues: finished goods; 


digital content; components; services; intangible property and user data; immovable property; government 


grants; and non-customer revenues. Where further detail on the meaning of each category is relevant, the 


Explanatory Statement as it relates to Annex D below provides further discussion.  


Paragraph 1 


312. Paragraph 1(a) sets out the sourcing principle for finished goods. Adjusted Revenues from 


finished goods are sourced to the Jurisdiction in which the finished goods are delivered to the final 


customer.  


313. Paragraph 1(b) sets out the sourcing principle for the provision of digital content. This includes 


items such as software, which are sourced to the place of use of the digital content. The approach taken 


to sourcing based on the place of use is the same as that taken for other services ( Article 7(1)(d)(ix)) 


unless the digital content is a component (referred to in Article 7(1)(c)), in which case the rule for 


components is applied. This rule links to the services rule in Article 7(1)(d)(ix) for convenience only (given 


that the sourcing rule and indicators would have been the same, as the rules in Article 7(1)(d)(ix) also 


source to the place of use) without prejudice to any characterisation issue as to whether such products 


(e.g. software) are a service or a sale or other form of transaction for domestic law purposes. This approach 


ensures that Adjusted Revenues from all sales of digital content are treated in the same way for purposes 


of the revenue sourcing rules, regardless of the legal nature of the transaction (i.e., sale of a good or a 


service or something else).  


314. Paragraph 1(c) sets out the sourcing principle for components, which are sold to a business 


customer and designed to be incorporated directly or indirectly into a finished good that will be sold. 
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Adjusted Revenues from components are sourced to the Jurisdiction of final consumption of the finished 


goods into which the component is incorporated, which is where the finished goods containing the 


component are delivered to the final customer. This means that components are sourced to their ultimate 


destination and not to an intermediate Jurisdiction in the supply chain.  


315. Paragraph 1(d) sets out the sourcing principle for services. There are nine different types of 


services, each with their own specific rule reflecting the nature of that service.  


316. Paragraph 1(d)(i) sets out the sourcing principle for location-specific services, being those 


performed in respect of tangible property or at the physical location of the customer. The rule is split into 


two parts. Adjusted Revenues from services connected to tangible property are sourced to the Jurisdiction 


in which the property is located under paragraph 1(d)(i)(A), given the necessary proximity of the 


performance to the tangible property. Services performed in the presence of the customer (or its agent) 


are sourced to the Jurisdiction where the customer (or its agent) is situated when the service is performed 


under paragraph 1(d)(i)(B), given the necessary proximity of the place of performance to the customer. 


The rule relating to services performed in the presence of the customer refers to where the customer is 


situated at the time of performance and not to the location of the customer. Where the customer is situated 


is intended to refer to where the customer is at the specific point in time when the service is performed. 


The location of the customer is used throughout the document to refer to the customer’s habitual location 


as discussed in paragraph 2253. 


317. The source rule expressly provides that it does not apply to passenger transport services. This 


language is required to deal with a potential overlap between services performed in the presence of the 


customer and passenger transport services. Given the passenger generally must be present where the 


transport service is performed, a priority rule was required to ensure that the rules in Paragraph 1(d)(vi) 


apply to passenger transport services. Similarly, the rule expressly provides that it does not apply to 


Adjusted Revenues that could also be treated as being derived from immovable property. For example, 


the lease of a building falls within the definition of location specific service, however, it would also be 


covered as Adjusted Revenues from immovable property. The priority rule ensures that in such cases, the 


sourcing rule for immovable property in paragraph 1(g) applies.  


318. Paragraph 1(d)(ii) sets out the sourcing principle for online advertising services. Such Adjusted 


Revenues are sourced to the Jurisdiction in which the viewer of the advertisement is located.  


319. Paragraph 1(d)(iii) sets out the sourcing principle for non-online advertising services (such as 


billboards or magazines). Such Adjusted Revenues are sourced to the Jurisdiction in which the 


advertisement is displayed or received.  


320. Paragraph 1(d)(iv) sets out the sourcing principle for online intermediation services that facilitate 


the sale or purchase of tangible goods, digital content or services other than location-specific services. 


The Adjusted Revenues are sourced to two Jurisdictions, in equal proportions. 50 per cent is sourced to 


the Jurisdiction in which the purchaser of tangible goods, digital content or services other than location-


specific services is located. The other 50 per cent is sourced to the Jurisdiction in which the seller of the 


tangible goods, digital content or service other than a location-specific service is located.  


321. Paragraph 1(d)(v) sets out the sourcing principle for online intermediation services that facilitate 


the sale or purchase of location-specific services. The Adjusted Revenues are sourced to two Jurisdictions, 


in equal proportions. 50 per cent is sourced to the Jurisdiction in which the purchaser of the location specific 


service is located. The other 50 per cent is sourced to the Jurisdiction in which the location-specific service 


is performed.  
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322. Paragraph 1(d)(vi) sets out the sourcing principle for passenger transport services. The rules are 


broken down into air transport and non-air transport. However, the principle is generally the same, which 


is to source the Adjusted Revenues to the destination. In both cases, this sourcing rule also applies to 


transactions other than customer reward programs that are ancillary to the transport services provided by 


the Covered Group. The main difference is that in the case of non-air transportation, certain transit stops 


are disregarded as a destination.  


323. Paragraph 1(d)(vii) sets out the sourcing principle for cargo transport services. cargo transport 


services means both (i) services for carrying cargo from one location to another; and (ii) connected 


supplementary services. The rules are broken down into air transport and non-air transport. However, the 


principle is generally the same, which is to source the Adjusted Revenues 50 per cent to the Jurisdiction 


in which the cargo is loaded, and 50 per cent to the Jurisdiction in which the cargo is unloaded. In both 


cases, this sourcing rule also applies to ancillary services. The main difference is that in the case of non-


air transportation, certain transit stops are disregarded as a place of uploading and unloading, whereas for 


air transportation, each place of unloading is regarded as a place of destination. As such, the place of 


origin and place of destination that Adjusted Revenues from non-air transport services are sourced to are 


the places the Covered Group is engaged to deliver the cargo from and to even if the Covered Group 


engaged another party to undertake some or all of the transport service. This is facilitated by the inclusion 


of the phrase “provided by or on behalf of the Covered Group” in paragraph 1(d)(vii)(B) and which is not 


included in paragraph 1(d)(vii)(A). In addition, the rule specifies that for transport involving both air and 


non-air transport services that are not separately itemised, the rule for cargo transport services provided 


other than by air transport applies.  


324. Paragraph 1(d)(viii) sets out the sourcing principle for customer reward programs. These refer to 


Adjusted Revenues from operating such a program other than Adjusted Revenues generated from the 


redemption of awarded units for goods or services provided by the Covered Group. Such Adjusted 


Revenues are sourced to each Jurisdiction in proportion to the number of members located in each 


Jurisdiction that have redeemed or earned one or more units during the Period.  


325. Paragraph 1(d)(ix) sets out the sourcing principle for other services. This refers to any service not 


referred to in the preceding parts of paragraph (d), and would include provision of financing, business-to-


consumer (B2C) services, as well as business-to-business (B2B) services such as cloud computing and 


consulting services. Such Adjusted Revenues are sourced to the Jurisdiction in which the service is used.  


326. Paragraph 1(e) sets out the sourcing principle for intangible property. Adjusted Revenues from 


intangible property (whether by way of licensing, sale or any other form of alienation) are sourced according 


to the nature of the use of the intangible property.  


327. Paragraph 1(e)(i) sets out the sourcing principle for intangible property that relates to finished 


goods or components (such as a trademark on clothing). Such Adjusted Revenues are sourced to the 


Jurisdiction where the finished goods are delivered to the final customer (and in the case of intangible 


property that relates to a component, the Jurisdiction where the finished goods containing the component 


are delivered to the final customer).  


328. Paragraph 1(e)(ii) sets out the sourcing principle for intangible property that is attached to digital 


content (such as a song on a streaming platform) or supports a service (such as a franchised restaurant). 


Such Adjusted Revenues are sourced to the Jurisdiction in which the digital content or service is used.  


329. Paragraph 1(e)(iii) sets out the sourcing principle for intangible property that is not covered under 


these aforementioned categories, for example, uncommercialised intangible property. Such Adjusted 


Revenues are sourced are sourced to the Jurisdiction in which that intangible property is used.  
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330. Paragraph 1(f) sets out the sourcing principle for user data. Such Adjusted Revenues are sourced 


to the Jurisdiction in which the user associated with the data is located. 


331. Paragraph 1(g) sets out the sourcing principle for immovable property. Adjusted Revenues from 


immovable property are sourced to the Jurisdiction where the immovable property is located.  


332. Paragraph 1(h) sets out the sourcing principle for grants, subsidies and refundable credits made 


or funded by governments or international organisations (“government grants”). To the extent that 


government grants are included in the Covered Group’s Adjusted Revenues (as determined by the relevant 


accounting standard), and not as a negative expense in the income statement, they are also sourced for 


the Convention.  


333. Government grant means cash or in-kind transfers made by a government or international 


organisation (which is in turn funded by governments) and includes payments to finance business 


expenses, costs of acquiring fixed assets, subsidies, grants and refundable credits. The term government 


includes a government, a political subdivision or local authority thereof, the central bank of the Jurisdiction 


or any institution wholly owned by that Jurisdiction or a political subdivision or local authority thereof. 


334. Adjusted Revenues from government grants are sourced to each Jurisdiction(s) that funded the 


grant in proportion to the funding provided. If more than one government made or funded the grant (for 


example, in the case of funding provided in the European Union or through an international organisation), 


then the Adjusted Revenues are allocated in proportion to the percentage share of the funding provided 


by each Jurisdiction.  


335. However, if the Covered Group does not have such information available (for example as part of 


the terms of the grant), then the Adjusted Revenues are deemed to arise equally in each Jurisdiction that 


funded the grant, or where that information is unavailable, equally in each Jurisdiction that is a member of 


the international organisation that funded the grant. The Covered Group is not required to research the 


funding arrangements of the international organisation to try to identify the proportion contributions.  


Paragraph 2 


336. Paragraph 2 sets out the sourcing principle for Adjusted Revenues that are not derived from third-


party customers of the Covered Group and are not otherwise covered by the preceding paragraphs (“non-


customer revenues”).  


337. This rule for non-customer revenues recognises that some items may be reported as Adjusted 


Revenues, but are not generated in a transaction performed with a customer. These Adjusted Revenues 


are of a more generic nature; they are not a specific line of business with a particular connection to a 


market Jurisdiction, but relate to the Covered Group as a whole. This includes interest earned by the 


Covered Group other than as a lender, returns on financial assets, foreign currency gains, releases of 


provisions, changes in pension liabilities, insurance proceeds and other non-operating income; and returns 


from and gains on the disposition of assets.  


338. Paragraph 2 provides the sourcing rule for non-customer revenues. These are sourced to each 


Jurisdiction in proportion to the other Adjusted Revenues treated as arising in those Jurisdictions under 


the preceding rules.  


Article 8 – Nexus 
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339. Article 8 contains the special purpose nexus rule which determines whether the nexus test is 


satisfied in a market Jurisdiction for a Period. The thresholds ensure that the nexus test is only satisfied 


when the amount of Adjusted Revenues of a Covered Group treated as arising in a market Jurisdiction is 


material.  


340. The amount of Adjusted Revenues of a Covered Group that are treated as arising in a Jurisdiction 


(if any) is determined pursuant to the revenue sourcing rules, in Articles 6 and 7 and Annex D. The 


application of the nexus test is based on the Adjusted Revenues earned by the Covered Group, without 


needing to identify a specific Entity that is deriving those Adjusted Revenues. 


341. The nexus test is applied for each Period. When a Covered Group satisfies the nexus test in a 


market Jurisdiction, that Jurisdiction is eligible for the allocation of the relevant portion of the Amount A 


Profit of a Covered Group for that Period (if any) determined pursuant to Article 5. 


342. The general rule contained in subparagraph (a) is that the nexus threshold is set at an amount 


equal or greater than EUR 1 million in Adjusted Revenues treated as arising in a Jurisdiction. 


343. An alternative nexus threshold is set in subparagraph (b), for Jurisdictions with an annual Gross 


Domestic Product (GDP) of less than EUR 40 billion. For those Jurisdictions, the nexus threshold will be 


EUR 250 000 instead of EUR 1 million.  


344. Where the Period is shorter or longer than twelve months (or 365 days), Article 3(10) provides that 


the monetary threshold of EUR 1 million (or EUR 250 000, where applicable under subparagraph (b)) is 


adjusted proportionally to correspond with the length of the Period by reference to the ratio of the number 


of days in the Period to a reference period of 365 days. In the absence of such a rule a Covered Group 


may inappropriately meet the nexus test if the Ultimate Parent Entity prepares Consolidated Financial 


Statements for a Period longer than twelve months (or 365 days), meaning higher absolute Adjusted 


Revenues for that Period. Conversely, a Covered Group may inappropriately fail the nexus test if the UPE 


prepares Consolidated Financial Statements for a Period shorter than twelve months (or 365 days), 


meaning lower absolute Adjusted Revenues for that Period (see the illustration in Box 4 at paragraph 184). 


345. GDP is defined in Article 2(v) to mean the gross domestic product value for the most recent 


calendar year that does not end after the Period ends, expressed at current United States dollars as 


published by the United Nations for a Jurisdiction and converted to euro based on the average foreign 


exchange rate for the month of December determined by the foreign exchange reference rates as quoted 


by the European Central Bank. Conversion to euro is necessary to test it against the nexus threshold, 


which is also expressed in euro. If the United Nations has not published the relevant data for any of the 


past five years, GDP is determined by reference to data published by the World Bank and, if the World 


Bank data is also not available for any of the past five years, an approximation is calculated. 


  







84    


      
  


Box 13. Examples – definition of GDP 


The following examples illustrate the application of the definition of GDP.  


Example 1  


Jurisdiction A’s gross domestic product value for 2024 and 2025 are published by both the United 


Nations and the World Bank. In addition, the World Bank also published the value for 2026. The relevant 


Period is the calendar year 2027. The value for 2025 (as it is more recent than 2024) published by the 


United Nations would be used and converted to EUR at the Average Exchange Rate for purposes of 


the definition of GDP. The more recent value for 2026 published by the World Bank is not used, because 


data published by the United Nations is available for that Jurisdiction and does not relate to a calendar 


year that predates the Period by more than five years. 


Example 2  


Jurisdiction A’s gross domestic product values for 2024 and 2025 are published by both the United 


Nations and the World Bank. In addition, the World Bank also published the values for each of the years 


following 2025. The relevant Period is the calendar year 2031. The value for 2025 published by the 


United Nations predates the Period by more than five years and so cannot be used. Instead, the most 


recent value published by the World Bank is used. 


Example 3  


Jurisdiction B’s gross domestic product value is not published by the United Nations for any year but 


the value for 2024 is published by the World Bank. This means that, for Period 2025, the value for 2024 


published by the World Bank is used. 


Example 4  


Jurisdiction C’s gross domestic product value is not published by the United Nations or the World Bank 


for any year. The population of Jurisdiction C for 2025 published by the Population Division of the 


Department of Economic and Social Affairs of the United Nations is 1 million. Assume that for 2025 the 


simple average of the ratio of GDP to population for all Jurisdictions for which GDP is available was 


EUR 20,000. In this case, Jurisdiction C’s GDP for purposes of the Convention for Period 2025 is 


considered to equal EUR 20 billion, which is calculated using the formula: 1 million x EUR 20,000. 


 


346. The new special purpose nexus rule applies solely to determine whether a market Jurisdiction 


qualifies for profit re-allocation under the Convention. As such, it will not alter the nexus for any other tax 


purpose (including any income tax purpose other than Amount A) or for any other non-tax purpose.  


347. In other words, the fact that a Covered Group satisfied the nexus test for a Period in a Jurisdiction 


cannot itself result in any Group Entity of that Covered Group being treated as having a presence that 


makes it liable for other tax or non-tax liabilities. As such, it cannot be the basis for a re-assessment of a 


Covered Group Entity’s tax position under existing tax rules.  


348. For example, a Covered Group Entity cannot be deemed to have a permanent establishment in a 


market Jurisdiction solely because the Covered Group to which the Entity belongs has satisfied the nexus 


test in that Jurisdiction. The treatment under the Convention is irrelevant for purposes of the interpretation 
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and application of the definition of permanent establishment in any bilateral or multilateral tax treaties, or 


domestic legislation.  


349. Similarly, where a Covered Group Entity does have a permanent establishment under the relevant 


tax rules, the amount of profit attributed to that permanent establishment in a Jurisdiction under existing 


profit allocation rules (e.g. under bilateral tax treaties) cannot be re-assessed because the Covered Group 


to which the Entity belongs has satisfied the nexus test in that Jurisdiction. Neither can the administrative 


obligations that apply to that Group Entity relating to existing tax rules be expanded. Further, the failure of 


a Covered Group to meet the nexus threshold in a Jurisdiction has no bearing on whether that Jurisdiction 


can be required to provide relief from double taxation under Part IV. 
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Part IV – Elimination of double taxation 


Article 9 – Relief for Amount A taxation 


350. Article 9 provides the mechanism through which double taxation is eliminated under Part IV. It first 


requires the identification of each specified jurisdiction with respect to a Covered Group for a Period. 


Specified jurisdictions are identified under Article 10. The next step is to identify those specified jurisdictions 


that are relieving jurisdictions. A relieving jurisdiction is identified in accordance with Article 11(3) and is a 


specified jurisdiction that is allocated the obligation to eliminate double taxation under Article 11(6) through 


(15).  


351. Finally, among relieving jurisdictions, only Parties to the Convention are required to eliminate 


double taxation. To avoid a situation in which Parties bear the share of relief that would otherwise belong 


to non-participating jurisdictions, Article 11 apportions the obligation to eliminate double taxation among 


relieving jurisdictions irrespective of whether they are Parties. Article 9, however, provides that only those 


relieving jurisdictions that are Parties will have to provide relief under the conditions described in Articles 


12 and 13. Article 9 requires that a Party that is a relieving jurisdiction provides relief from Amount A 


taxation to the Group Entities identified in accordance with Article 13. The Group Entities entitled to relief 


from double taxation are the relief entities for a Covered Group. Article 12 describes the methods a Party 


may use to provide relief from double taxation to those relief entities. 


Article 10 – Identification of the specified jurisdictions for a Covered Group 


352. With respect to a Covered Group for a Period the obligation to eliminate double taxation with 


respect to Amount A relief can only be attributed to a Jurisdiction that meets the definition of a specified 


jurisdiction. Article 10 contains the definition of the term specified jurisdiction. This definition effectively 


operates as a de minimis threshold and it is Article 11 that allocates the obligation to eliminate double 


taxation with respect to Amount A relief amounts among specified jurisdictions. 


353. A Jurisdiction will be a specified jurisdiction with respect to a Covered Group for a Period if it 


satisfies any one of three limbs to this definition. The first limb includes each Jurisdiction that is part of the 


smallest number of Jurisdictions with respect to which the sum of elimination profit (or loss) (per Annex B 


Section 4) of those Jurisdictions totals at least 95 per cent of the sum of elimination profit (or loss) for all 


Jurisdictions for the Period (giving priority to Jurisdictions with higher elimination profit (or loss) over those 


with lower elimination profit (or loss)). A jurisdiction with a negative elimination profit (or loss) could never 


be included in this smallest number of Jurisdictions as there would naturally always be a smaller grouping 


of Jurisdictions that could satisfy this threshold as compared to any grouping of Jurisdictions that includes 


a loss Jurisdiction.  


354. For example, where a Covered Group has total elimination profit (or loss) for a Period among all 


Jurisdictions of EUR 10 billion, and the five largest Jurisdictions, in terms of elimination profit (or loss), 


have a combined elimination profit (or loss) of EUR 9 450 million with the sixth, seventh and eighth largest 


Jurisdictions having an elimination profit (or loss) in excess of EUR 50 million, it will be the Jurisdiction with 


the largest elimination profit (or loss) among that group of Jurisdictions that will be included as the sixth 


and final specified jurisdiction under this first limb.  
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355. The second limb includes each Jurisdiction not identified in subparagraph (a) with respect to which 


elimination profit (or loss) is equal to or greater than EUR 50 million for the Period. Under this limb, each 


of the Jurisdictions mentioned above with elimination profit (or loss) equal to or greater than EUR 50 million 


that was not included in the first limb would be added to the list of specified jurisdictions.  


356. The third limb includes each Jurisdiction not identified in subparagraph (a) or (b) that satisfies all 


three criteria listed in subparagraph (c). The first criterion provided in subparagraph (c)(i) is that the 


elimination profit (or loss) (refer Annex B Section 4) of the Jurisdiction must be equal to or greater than 


EUR 10 million for the Period. The second criterion provided in subdivision (ii) is that the Jurisdictional 


Return on Depreciation and Payroll must be greater than 1 500 per cent of the Return on Depreciation and 


Payroll for the Covered Group. Finally, the third criterion provided in subdivision (iii) is that the Jurisdiction 


must have neither a general rate of income tax on business profits of at least 15 per cent nor a domestic 


minimum top-up tax which raises the effective income tax rate of the Covered Group in that Jurisdiction to 


15 per cent or more. The general rate of income tax on business profits mentioned in the first part of 


subdivision (iii) refers to the nominal corporate income tax rate applicable on business profits in that 


Jurisdiction. The domestic minimum top-up tax mentioned in the second part of subdivision (iii) is intended 


to capture any domestic minimum top-up tax, including but not limited to a Qualified Domestic Minimum 


Top-up Tax defined in the Pillar Two GloBE rules, provided that the applicable domestic minimum tax rate 


applied is 15 per cent or more. 


Article 11 – Allocation of the Obligation to eliminate double taxation with respect 


to the Amount A relief amount 


Paragraph 1 


357. Article 11(1) provides that Article 11 determines which specified jurisdictions under Article 10 shall 


be “relieving jurisdictions” with respect to a Covered Group for a Period. Article 11 includes the tiering 


mechanism that determines the amount of the obligation to provide relief from double taxation of each 


relieving jurisdiction.  


Paragraph 2 


358. Paragraph 2 contains a number of definitions that are relevant for purposes of this Part.  


Subparagraph (a) – Amount A relief amount 


359. Subparagraph (a) defines the term “Amount A relief amount” of a Covered Group for a Period. The 


Amount A relief amount for a Covered Group in a Period is the lower of the two amounts provided in 


subdivisions (i) and (ii). The amount described in (i) is the sum of Amount A Profit allocated to each 


Jurisdiction under Article 5 plus any prior unallocated Amount A relief for the Period. This amount does not 


include Amount A Profit that would be made to Jurisdictions that do not satisfy the nexus threshold in 


Article 8 for the Period. However, the amount includes Amount A Profits allocated to the Jurisdictions that 


are not Parties to the Convention. The amount described in (ii) is the sum of excess profit in specified 


jurisdictions available to absorb the Amount A allocations in the period. Where the amount in (ii) is less 


than the amount in (i) then essentially, there will be a downward adjustment to Amount A relief of the 


Covered Group for the Period, with the shortfall carried forward to the following period as prior unallocated 


amount A relief (refer to subparagraph (b)). 
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360. In this context the capacity of specified jurisdictions to be allocated Amount A relief amount is 


described in subdivision (ii) and is equal to the sum of all specified jurisdictions’ jurisdictional depreciation 


and payroll multiplied by the difference between (i) the applicable adjusted jurisdictional return on 


depreciation and payroll prior to Tier 1 allocations and (ii) Elimination Threshold Return on Depreciation 


and Payroll. For example, where a group has Elimination Threshold Return on Depreciation and Payroll of 


100 per cent and that Group has adjusted jurisdictional return on depreciation and payroll prior to Tier 1 


allocations in Jurisdiction A of 300 per cent and Jurisdictional Depreciation and Payroll in Jurisdiction A of 


EUR 1 million, Jurisdiction A would be considered to have capacity of EUR 2 million (=EUR 1 million X 


(300 per cent – 100 per cent)).  


361. For purposes of this subparagraph “the adjusted jurisdictional return on depreciation and payroll 


prior to Tier 1 allocations” is the same measure of jurisdictional profitability that is taken into account for 


purposes of paragraph 6, and further description of this measure can be found below in the context of 


subparagraph (c).   


362. Where the capacity of all specified jurisdictions to be allocated Amount A relief amount is less than 


the sum of Amount A Profit allocated to all Jurisdictions under Article 5 plus any prior unallocated Amount 


A relief for the Period, the Amount A relief amount will be capped by this total relief capacity. Any capped 


amount will be carried forward to subsequent periods as prior unallocated Amount A relief (refer to 


subparagraph (b)).   


363. On a Group basis, if the sum of Amount A profit allocated to market jurisdictions under Article 5 is 


EUR 100 million, the prior unallocated Amount A relief is EUR 10 million and the sum of capacity of 


specified jurisdictions to be allocated Amount A relief (i.e., sum of all specified jurisdictions’ Jurisdictional 


Depreciation and Payroll multiplied by the difference between (A) adjusted jurisdictional return on 


depreciation and payroll prior to Tier 1 allocations and (B) Elimination Threshold Return on Depreciation 


and Payroll) is EUR 90 million, the applicable Amount A relief amount will be EUR 90 million (because the 


lower of EUR 110 million and EUR 90 million would be EUR 90 million). In addition, the deficit of EUR 20 


million (=EUR 100 million + EUR 10 million – EUR 90 million) would be carried forward and recognised as 


prior unallocated Amount A relief in the following Period. 


Subparagraph (b) – prior unallocated Amount A relief 


364. Subparagraph (b) includes the definition of “prior unallocated Amount A relief” that is relevant for 


the purpose of determining the Amount A relief amount described in paragraph 359. In all instances where 


the Group was not a Covered Group in the preceding Period the prior unallocated Amount A relief will be 


zero under subparagraph (b)(i) and in all other instances the prior unallocated Amount A relief will be the 


amount determined in (b)(ii). 


365. Where subparagraph (b)(ii) applies, the prior unallocated Amount A relief that can be taken into 


account in subparagraph (a) to increase the Amount A relief amount in a given Period shall equal any 


surpluses of Amount A Profit relative to amounts calculated in subparagraph (a)(ii) in each of the previous 


four Periods respectively to the extent those surpluses have not already been taken into account to 


increase the Amount A relief amount in an intervening Period. In determining whether those surpluses 


have already been taken into account to increase the Amount A relief amount in an intervening Period, 


such surpluses should effectively be considered on a first in, first out basis.  


366. For example, consider a Covered Group with no prior unallocated Amount A relief in Period 1 and 


with a surplus of Amount A Profit allocated under Article 5 to all Jurisdictions relative to amounts calculated 


in subparagraph (a)(ii) of EUR 50 million in Period 1 and a further surplus of EUR 50 million in Period 2. 


As a result, the Covered Group would have prior unallocated Amount A relief in year 3 of EUR 100 million. 
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In year 3, this Covered Group has Amount A Profit of EUR 900 million and relief capacity calculated in 


subparagraph (a)(ii) of EUR 940 million. In this case, the prior unallocated Amount A relief carried forward 


and recognised in year 4 will be EUR 60 million (i.e., EUR 100 million – (EUR 940 million – EUR 900 


million) and this will be considered to be derived EUR 10 million from year 1 and EUR 50 million from year 


2. If no prior unallocated Amount A relief is taken into account to increase the Amount A relief amount in 


years 4 and 5 (because the Amount A Profit of the Covered Group allocated to all Jurisdictions in Periods 


4 and 5 is greater than or equal to the amounts calculated in subparagraph (a)(ii) in each of those Periods), 


then the prior unallocated Amount A relief in year 6 will include EUR 50 million from year 2 but the remaining 


EUR 10 million from year 1 will cease to be recognised in year 6.    


367. Where a relief entity is allocated its share of the Amount A relief amount in accordance with Article 


13 and that share contains an amount of prior unallocated Amount A relief, Article 12 ensures that the tax 


paid by the Designated Payment Entity in the previous Period in relation to the prior unallocated Amount 


A relief will be subject to relief in the current Period. This reflects that due to not all of the previous Period’s 


Amount A profit being allocated to relieving jurisdictions, the tax paid on such profits under Article 4 is not 


subject to relief in that Period. Rather the tax paid on such profits is eligible for relief in the later Period 


when the prior unallocated Amount A relief is allocated to a Party.  


Subparagraph (c) – adjusted jurisdictional return on depreciation and payroll 


368. Subparagraph (c) includes a definition of adjusted jurisdictional return on depreciation and payroll. 


This ratio is determined for each Jurisdiction in a Period for each elimination tier and for each phase within 


the elimination of double taxation waterfall described in Article 11(6) through (14). It is determined as the 


Return on Depreciation and Payroll for that specified jurisdiction (determined under Annex B Section 5), 


recalculated after subtracting from the Elimination Profit (or Loss) the amount determined as provided in 


subdivisions (i) and (ii): 


• Under subdivision (i), the amount of the marketing and distribution profits safe harbour adjustment 


of the Covered Group, if any, that is attributable to Elimination Profit (or Loss) of the specified 


jurisdiction under Article 5(1)(b) is excluded.  


• However, for purposes of subdivision (i) the amount of the marketing and distribution profits safe 


harbour adjustment applied for that Jurisdiction will be reduced in proportion to the amount of 


Withholding Tax Upward Adjustment determined for that Jurisdiction for that Period compared to 


the adjusted elimination profit (or loss) for that specified jurisdiction.  


• Under subdivision (ii), the sum of the Amount A relief amount, if any, with respect to which the 


obligation to eliminate double taxation has already been allocated to that specified jurisdiction in a 


prior tier or a prior phase of Tier 1 under the rules of paragraphs 6 through 15.  


369. The subtraction of the marketing and distribution profits safe harbour adjustment under subdivision 


(i) ensures that, to the extent that Amount A Profit is reduced under the marketing and distribution profits 


safe harbour adjustment as a result of Elimination Profit (or Loss) of the Jurisdiction, then a Jurisdiction 


should not be obliged to provide relief under Article 11 in respect of those same Elimination Profits. This 


means that where the marketing and distribution profits safe harbour adjustment of the Covered Group in 


that Jurisdiction in the Period is solely attributable to Elimination Profit (or Loss) of the Jurisdiction, then 


the full amount of the marketing and distribution profits safe harbour adjustment is excluded from the 


Elimination Profit (or Loss) when calculating the Jurisdictional Return on Depreciation and Payroll for the 


specified jurisdiction under subdivision (ii).  
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370. However, where a marketing and distribution profits safe harbour adjustment arises in respect of 


an “adjusted elimination profit (or loss)” that includes a Withholding Tax Upward Adjustment under Annex 


B Section 6(1), then the amount of the marketing and distribution profits safe harbour adjustment that is 


excluded from the Elimination Profit (or Loss) when calculating the Jurisdictional Return on Depreciation 


and Payroll calculated by only taking account of the Elimination Profit (or Loss) part of the “adjusted 


elimination profit (or loss)”. This is because the Elimination Profit (or Loss) of the Jurisdiction for elimination 


of double taxation purposes does not take account of any Covered Withholding Taxes collected in the 


Jurisdiction in the Period and, instead, Covered Withholding Taxes collected in the Jurisdiction are only 


taken account of for the marketing and distribution profits safe harbour adjustment purposes through the 


Withholding Tax Upward Adjustment under Annex B Section 6(1). 


371.  Therefore, subdivision (i) provides for a pro-rata calculation of the marketing and distribution 


profits safe harbour adjustment in respect of the portion of the adjustment that relates to Elimination Profit 


(or Loss) of the Jurisdiction, as illustrated in the example below.  


Box 14. Examples: application of Article 11(2)(c) – Pro-rata calculation of the marketing and 


distribution profits safe harbour adjustment, considering the portion of Withholding Tax Upward 


Adjustment compared to adjusted elimination profit (or loss) 


Example 1 


Assume the following basic information for Jurisdiction A (which is a specified jurisdiction):  


• Adjusted elimination profit (or loss) under Article 5(2)(f) of EUR 1 000 that includes: 


o EUR 700 attributable to Elimination Profit (or Loss) under Article 5(2)(f)(i); and  


o EUR 300 attributable to a Withholding Tax Upward Adjustment under Article 5(2)(f)(ii).  


• Adjusted jurisdictional excess profit under Article 5(2)(c) of EUR 100.  


• Marketing and distribution profits safe harbour adjustment of EUR 35 under Article 5(2)(a) 


assuming jurisdictional offset percentage is 35 per cent. 


As the adjusted elimination profit (or loss) of Jurisdiction A for a Period includes EUR 300 attributable 


to a Withholding Tax Upward Adjustment, subdivision (i) applies for calculating the amount of the 


marketing and distribution profits safe harbour adjustment that is subtracted from the Elimination Profit 


(or Loss) of the Jurisdiction for Jurisdictional Return on Depreciation and Payroll purposes.  


In order to calculate the proportion of the marketing and distribution profits safe harbour adjustment of 


EUR 35 that is attributable to the Elimination Profit (or Loss) of the Jurisdiction, the following calculation 


should be performed under Article 11(2)(c)(i).  


marketing and distribution profits safe harbour adjustment 


deduct 


marketing and distribution profits safe harbour adjustment X Withholding Tax Upward Adjustment / 


adjusted elimination profit (or loss) 







   91 


      
  


EUR 35 - EUR 35 x EUR 300 / EUR 1 000 


= EUR 24.5 


EUR 24.5 would then be subtracted from the Elimination Profit (or Loss) of Jurisdiction A for the adjusted 


jurisdictional return on depreciation calculation under Article 11(2)(c) (i), as follows: 


Item Amount 


Elimination Profit (or Loss) EUR 700 


Subtract marketing and distribution profits safe harbour 


adjustment attributable to Elimination Profit 
(EUR 24.5) 


Elimination Profit (or Loss) used for calculating adjusted 


jurisdictional return on depreciation and payroll  
EUR 675.5 


 


Example 2 


Assume the following basic information for Jurisdiction B (which is also a specified jurisdiction):  


• Adjusted elimination profit (or loss) under Article 5(2)(f) of EUR 2 000 that is solely attributable 


to Elimination Profit (or Loss) under Article 5(2)(f)(i) and there is no Withholding Tax Upward 


Adjustment under Article 5(2)(f)(ii). 


• Adjusted jurisdictional excess profit under Article 5(2)(c) of EUR 500.  


• Marketing and distribution profits safe harbour adjustment of EUR 175 under Article 5(2)(a) 


assuming jurisdictional offset percentage is 35 per cent. 


As the adjusted elimination profit (or loss) of Jurisdiction B for a Period solely includes EUR 2,000 


attributable to the Elimination Profit (or Loss), subdivision (ii) applies for calculating the amount of the 


marketing and distribution profits safe harbour adjustment that is subtracted from the Elimination Profit 


(or Loss) of the Jurisdiction for adjusted jurisdictional return on depreciation and payroll purposes. This 


means the full EUR 175 relating to the marketing and distribution profits safe harbour adjustment is 


subtracted, as follows: 


Item Amount 


Elimination Profit (or Loss) EUR 2 000 


Subtract marketing and distribution profits safe harbour 


adjustment attributable to Elimination Profit 
EUR 175 


Elimination Profit (or Loss) used for calculating adjusted 


jurisdictional return on depreciation and payroll 
EUR 1 825 


372.  
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Paragraph 3 


373. Paragraph 3 describes the method through which the obligation to eliminate double taxation is 


allocated. The paragraph provides that a specified jurisdiction shall be a relieving jurisdiction with respect 


to a Covered Group for a Period if that specified jurisdiction is allocated the obligation to eliminate double 


taxation. A specified jurisdiction is therefore a Jurisdiction that is a candidate to eliminate double taxation 


under this process and a relieving jurisdiction is one of those candidates that is then obligated to eliminate 


double taxation.  


374. The amount of the obligation to eliminate double taxation is the Amount A relief amount allocated 


to that Jurisdiction under each Tier described in paragraph 5. Paragraphs 4 through 15 describe how the 


Tiering method operates to allocate the amount of the obligation to eliminate double taxation to a relieving 


jurisdiction under each Tier.  


Paragraph 4 


375. Paragraph 4 describes the way in which the obligation to eliminate double taxation shall be 


allocated to relieving jurisdictions. The paragraph provides that paragraphs 6 through 15 apply in order to 


allocate that obligation, with paragraphs 9 through 14 only applying to the extent required in order to fully 


allocate the Amount A relief amount to relieving jurisdictions. This allocation process continues until either 


the full Amount A relief amount has been allocated to relieving jurisdictions or all paragraphs of this Article 


have been applied. This means that, for example, Tiers 3A and 3B are only required if the Amount A relief 


amount has not been fully allocated to relieving jurisdictions under Tiers 1 and 2. 


Paragraph 5 


376. Paragraph 5 determines the threshold that is used to determine whether a specified jurisdiction is 


within a particular Tier. There are four Tiers: Tier 1, Tier 2, Tier 3A and Tier 3B. The determination of 


whether a specified jurisdiction is within a particular Tier is a relative test that compares a measure of 


Return on Depreciation and Payroll in that specified jurisdiction with a measure of the Return on 


Depreciation and Payroll of the Covered Group as a whole.  


377. Paragraphs 6 through 8 describe the method for allocating the obligation to eliminate double 


taxation to specified jurisdictions within Tier 1, which follows a “waterfall” approach. Paragraphs 9 and 10 


describe the method for allocating the obligation to eliminate double taxation to specified jurisdictions within 


Tier 2, paragraphs 11 and 12 for Tier 3A and paragraphs 13 and 14 for Tier 3B. The obligation to eliminate 


double taxation is allocated to specified jurisdictions within Tiers 2 through 3B following a “pro rata” 


approach. 


378. Subparagraph (a) provides that a specified jurisdiction is within Tier 1 if the Covered Group has 


an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 


both 1500 per cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40 


per cent. The adjusted jurisdictional return on depreciation and payroll for a specified jurisdiction is 


calculated in paragraph 2(c).  


379. Put another way, if the adjusted jurisdictional return on depreciation and payroll in a specified 


jurisdiction is greater than 40 per cent and more than fifteen times the Return on Depreciation and Payroll 


of the Covered Group, then that specified jurisdiction is within Tier 1. Tier 1 therefore identifies the specified 


jurisdictions in which the Covered Group has the highest levels of relative profitability, as measured by the 


Covered Group’s adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction 


compared to the Return on Depreciation and Payroll of the Covered Group as a whole. 







   93 


      
  


380. Subparagraph (b) provides that a specified jurisdiction is within Tier 2 if the Covered Group has 


an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 


both 150 per cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40 per 


cent. Put another way, if the adjusted jurisdictional return on depreciation and payroll in a specified 


jurisdiction is greater than 40 per cent and more than one and a half times the Return on Depreciation and 


Payroll of the Covered Group, then that specified jurisdiction is within Tier 2.  


381. The definition of adjusted jurisdictional return on depreciation and payroll in paragraph 2(c) 


requires that any Amount A relief amount that has already been allocated to a specified jurisdiction that is 


in Tier 1 is subtracted from the Elimination Profit (or Loss) used in the calculation of adjusted jurisdictional 


return on depreciation and payroll for a specified jurisdiction for purposes of Tier 2. The same is also true 


for purposes of Tier 3A and Tier 3B, which adjust for any Amount A relief amount allocated to a specified 


jurisdiction in a preceding Tier. The operation of the Tiering mechanism means that a specified jurisdiction 


that is within a higher Tier will also be in all subsequent Tiers. For example, a specified jurisdiction in Tier 


1 will also be in Tiers 2, 3A and 3B (assuming those Tiers are required to fully eliminate double taxation). 


382. Subparagraph (c) provides that a specified jurisdiction is within Tier 3A if the Covered Group has 


an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 


both the Elimination Threshold Return on Depreciation and Payroll of the Covered Group and greater than 


40 per cent.  


383. There are two tests that must be met for a specified jurisdiction to be within Tier 1, 2 or 3A: a 


relative test and an absolute test. If a specified jurisdiction fails to meet either of those tests then it will not 


be within Tier 1, 2 or 3A respectively. 


384. The relative test requires that the adjusted jurisdictional return on depreciation and payroll in a 


specified jurisdiction is in excess of the Elimination Threshold Return on Depreciation and Payroll of the 


Covered Group, defined in Article 2(n), or a multiple thereof as applicable to each tier. This requires that 


the adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction is in excess of an 


amount that is equivalent to a 10 per cent pre-tax profit margin or a multiple thereof. The absolute test 


requires that the adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction is in 


excess of 40 per cent.  


385. Subparagraph (d) provides that a specified jurisdiction is within Tier 3B if the Covered Group has 


an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than 


the Elimination Threshold Return on Depreciation and Payroll of the Covered Group. The threshold is 


therefore identical Tier 3A except that it does not include the absolute test. 


Paragraph 6 


386. Paragraphs 6 through 8 contain the provisions for Tier 1 of the elimination mechanism. As 


described in paragraph 5, a specified jurisdiction is in Tier 1 if it has an adjusted jurisdictional return on 


depreciation and payroll that is greater than 1500 per cent of the Return on Depreciation and Payroll of the 


Covered Group and 40 per cent. 


387. Paragraph 6 provides the first step to be followed in Tier 1. The paragraph identifies the specified 


jurisdiction in Tier 1 with the highest adjusted jurisdictional return on depreciation and payroll for the 


Covered Group. This specified jurisdiction is allocated the obligation to eliminate double taxation for a 


portion of Amount A relief amount that is the lowest of:  
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• the amount that brings the adjusted jurisdictional return on depreciation and payroll of that specified 


jurisdiction equal to the adjusted jurisdictional return on depreciation and payroll of the specified 


jurisdiction with the second highest adjusted jurisdictional return on depreciation and payroll; 


• the Amount A relief amount of the Covered Group; and 


• the amount that reduces the adjusted jurisdictional return on depreciation and payroll of that 


specified jurisdiction to the higher of 1 500 per cent of Return on Depreciation and Payroll for the 


Covered Group and 40 per cent. 


388. If the first condition applies, the relieving jurisdiction identified in paragraph 6 will not be the only 


relieving jurisdiction that has the obligation to eliminate double taxation in Tier 1. The process for identifying 


additional relieving jurisdictions that will have an obligation to eliminate double taxation within Tier 1 is 


described in paragraphs 7 and 8. 


389. If the second condition applies, the obligation to eliminate double taxation for the Covered Group 


in the Period will be wholly fulfilled by that relieving jurisdiction and double taxation will be fully eliminated 


within Tier 1.  


390. If the third condition applies, then the adjusted jurisdictional return on depreciation and payroll of 


that relieving jurisdiction will have been reduced to the threshold for inclusion in Tier 1 (of 1500 per cent of 


the Return on Depreciation and Payroll of the Covered Group), or the absolute threshold of 40 per cent. 


The mechanism for eliminating double taxation will continue in Tier 2 if this condition applies. 


Paragraph 7 


391. Paragraph 7 applies where the portion of the Amount A relief amount allocated to the specified 


jurisdiction with the highest adjusted jurisdictional return on depreciation and payroll of the Covered Group 


has been reduced to that of the specified jurisdiction with the second highest adjusted jurisdictional return 


on depreciation on payroll, following the approach described in paragraph 6(a) (and described in the first 


bullet point in paragraph 387 above). 


392. Paragraph 7 requires that the obligation to eliminate double taxation with respect to the Amount A 


relief amount is allocated to those two specified jurisdictions (which are the specified jurisdiction with the 


highest and second highest adjusted jurisdictional return on depreciation and payroll for the Covered 


Group). The obligation to relieve double taxation with respect to the Amount A relief amount is allocated to 


those two specified jurisdictions in proportion such that the adjusted jurisdictional return on depreciation 


and payroll of those two specified jurisdictions is reduced so that the adjusted jurisdictional return on 


depreciation and payroll of those specified jurisdictions remains equal.  


393. These two specified jurisdictions are allocated the obligation to eliminate double taxation for a 


portion of Amount A relief amount that is the lowest of:  


• the amount that brings the adjusted jurisdictional return on depreciation and payroll of those two 


specified jurisdictions equal to the adjusted jurisdictional return on depreciation and payroll of the 


specified jurisdiction with the third highest adjusted jurisdictional return on depreciation and payroll; 


• the Amount A relief amount of the Covered Group; and 
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• the amount that reduces the adjusted jurisdictional return on depreciation and payroll of those two 


specified jurisdictions to the higher of 1 500 per cent of the Return on Depreciation and Payroll for 


the Covered Group or 40 per cent. 


394. This approach follows the same principles as those in paragraph 6.  


Paragraph 8 


395. Paragraph 8 applies where the portion of the Amount A relief amount allocated to the specified 


jurisdictions with the highest and second highest adjusted jurisdictional return on depreciation and payroll 


of the Covered Group have been reduced to that of the specified jurisdiction with the third highest adjusted 


jurisdictional return on depreciation and payroll, following the approach described in paragraph 7(a) (and 


described in the first bullet point in paragraph 392 above). 


396. Paragraph 8 requires that the obligation to eliminate double taxation is then allocated to those 


three specified jurisdictions (which are the specified jurisdiction with the highest, second highest and third 


highest adjusted jurisdictional return on depreciation and payroll for the Covered Group). Paragraph 8 


provides that this process continues iteratively to each additional specified jurisdiction in Tier 1, starting 


with the specified jurisdiction with the next highest adjusted jurisdictional return on depreciation and payroll, 


until:  


• the Amount A relief amount has been fully allocated to specified jurisdictions in Tier 1; or 


• the adjusted jurisdictional return on depreciation and payroll of the specified jurisdictions in Tier 1 


is reduced to the higher of 1500 per cent of the Return on Depreciation and Payroll for the Covered 


Group or 40 per cent. 


397. Where the first bullet point applies, the obligation to eliminate double taxation will have been fully 


allocated and there is no need to consider the application of the other Tiers. Where the second bullet point 


applies, Tier 2 shall apply.  


Paragraph 9 


398. Paragraph 9 provides that if the obligation to eliminate double taxation has not been fully satisfied 


in Tier 1, then the specified jurisdictions in Tier 2 shall have an obligation to eliminate double taxation with 


respect to the Amount A relief amount of the Covered Group for the Period.  


399. Paragraph 9 provides that the obligation will be allocated to a specified jurisdiction in Tier 2 in 


proportion to the ratio of the jurisdictional Tier 2 excess profit of that specified jurisdiction to the sum of the 


jurisdictional Tier 2 excess profit of all specified jurisdictions in Tier 2. This means that a specified 


jurisdiction is allocated the obligation to eliminate double taxation in proportion to its share of the total 


Amount A relief amount of the Covered Group that is within Tier 2. The term “jurisdictional Tier 2 excess 


profit” is defined in paragraph 10.  


400. Under paragraph 9, any Amount A relief amount remaining after allocation to the specified 


jurisdictions in Tier 1 is allocated to each specified jurisdiction in Tier 2 in proportion to its fraction of the 


total jurisdiction Tier 2 excess profit for all specified jurisdictions in Tier 2. The total amount allocated to 


jurisdictions in Tier 2 is the lower of:  


• The amount that ensures that the Amount A relief amount has been fully allocated to specified 


jurisdictions in Tiers 1 and 2; or 
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• The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the 


specified jurisdictions in Tier 2 to the higher of 150 per cent of the Return on Depreciation and 


Payroll of the Covered Group or 40 per cent. 


401. Where the first bullet point applies, the obligation to eliminate double taxation will have been fully 


allocated and there is no need to consider the application of the other Tiers. Where the second bullet point 


applies, Tier 3A shall apply.  


Paragraph 10 


402. Paragraph 10 provides the definition of “jurisdictional Tier 2 excess profit” of a specified jurisdiction. 


The definition is used to calculate the extent of the obligation to eliminate double taxation of a specified 


jurisdiction in accordance with the Tier 2 threshold. It is a calculation of the profits arising in a specified 


jurisdiction that fall within Tier 2 and therefore might be used to eliminate double taxation with respect to 


the Amount A relief amount. The jurisdictional Tier 2 excess profit is the higher of zero, or the amount 


calculated under subparagraphs (a) and (b).  


403. Subparagraph (a) is the amount calculated by subtracting the higher of 150 per cent of the Return 


on Depreciation and Payroll of the Covered Group and 40 per cent from the adjusted jurisdictional 


depreciation and payroll of the specified jurisdiction.  


404. Once the amount in subparagraph (a) has been calculated, subparagraph (b) requires that amount 


to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction. 


405. The calculation aligns with paragraph 5(b) in that a specified jurisdiction will not be obliged to 


eliminate double taxation within Tier 2 with respect to the Amount A relief amount if the adjusted 


jurisdictional return on depreciation and payroll of that specified jurisdiction is less than the greater of 150 


per cent of the Return on Depreciation and Payroll of the Covered Group and 40 per cent.  


Paragraph 11 


406. Paragraph 11 provides that if the obligation to eliminate double taxation has not been fully satisfied 


in Tiers 1 and 2, then the specified jurisdictions in Tier 3A shall have an obligation to eliminate double 


taxation with respect to the Amount A relief amount of the Covered Group for the Period. 


407. Paragraph 11 provides that the obligation will be allocated to a specified jurisdiction in Tier 3A in 


proportion to the ratio of the jurisdictional Tier 3A excess profit of that specified jurisdiction to the sum of 


the jurisdictional Tier 3A excess profit of all specified jurisdictions in Tier 3A. The term “jurisdictional Tier 


3A excess profit” is defined in paragraph 12. The approach in Tier 3A is therefore identical to that taken in 


Tier 2, but the jurisdictional adjusted return on depreciation and payroll threshold for a specified jurisdiction 


to fall within Tier 3A is lower than for Tier 2.  


408. Under paragraph 11, any Amount A relief amount remaining after allocation to the specified 


jurisdictions in Tier 2 is allocated to each specified jurisdiction in Tier 3A in proportion to its fraction of the 


total jurisdictional Tier 3A Amount A relief amount for all specified jurisdictions in Tier 3A. The total amount 


allocated to Jurisdictions in Tier 3A is the lower of:  


• The amount that ensures that the Amount A relief amount has been fully allocated to specified 


jurisdictions in Tiers 1, 2, and 3A; or 
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• The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the 


specified jurisdictions in Tier 3A to the higher of the Elimination Threshold Return on Depreciation 


and Payroll of the Covered Group and 40 per cent. 


409. The Elimination Threshold Return on Depreciation and Payroll of the Covered Group is defined in 


Article 2(n). 


410. Where the first bullet point applies, the obligation to eliminate double taxation will have been fully 


allocated and there is no need to consider the application of the other Tiers. Where the second bullet point 


applies, Tier 3B shall apply.  


Paragraph 12 


411. Paragraph 12 provides the definition of “jurisdictional Tier 3A excess profit” of a specified 


jurisdiction.  


412. The definition is used to calculate the extent of the obligation to eliminate double taxation of a 


specified jurisdiction in accordance with the Tier 3A threshold. It is a calculation of the profits arising in a 


specified jurisdiction that fall within Tier 3A and therefore might be used to eliminate double taxation with 


respect to the Amount A relief amount. The jurisdictional Tier 3A excess profit is the higher of zero, or the 


amount calculated under subparagraphs (a) and (b).  


413. Subparagraph (a) is the amount calculated by subtracting the higher of the Elimination Threshold 


Return on Depreciation and Payroll of the Covered Group and 40 per cent from the adjusted jurisdictional 


depreciation and payroll of the specified jurisdiction.  


414. Once the amount in subparagraph (a) has been calculated, subparagraph (b) requires that amount 


to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction. 


415. The calculation aligns with paragraph 5(c) in that a specified jurisdiction will not be obliged to 


eliminate double taxation within Tier 3A with respect to the Amount A relief amount if the adjusted 


jurisdictional return on depreciation and payroll of that specified jurisdiction is less than the greater of the 


Elimination Threshold Return on Depreciation and Payroll of the Covered Group and 40 per cent.  


Paragraph 13 


416. Paragraph 13 provides that if the obligation to eliminate double taxation has not been fully satisfied 


in Tiers 1, 2 and 3A then the specified jurisdictions in Tier 3B shall have an obligation to eliminate double 


taxation with respect to the Amount A relief amount of the Covered Group for the Period. 


417. Paragraph 13 provides that the obligation will be allocated to a specified jurisdiction in Tier 3B in 


proportion to the ratio of the jurisdictional Tier 3B excess profit of that specified jurisdiction to the sum of 


the jurisdictional Tier 3B excess profit of all specified jurisdictions in Tier 3B. The term “jurisdictional Tier 


3B excess profit” is defined in paragraph 14. The approach in Tier 3B is therefore identical to that taken in 


Tiers 2 and 3A, but the jurisdictional adjusted return on depreciation and payroll threshold for a specified 


jurisdiction to fall within Tier 3B is lower than that for Tiers 3A because it does not include an absolute 


threshold of 40 percent.  


418. Under paragraph 13, any Amount A relief amount remaining after allocation to the specified 


jurisdictions in Tier 3A is allocated to each specified jurisdiction in Tier 3B in proportion to its fraction of the 
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total jurisdictional Tier 3B Amount A relief amount for all specified jurisdictions in Tier 3B. The total amount 


allocated to Jurisdictions in Tier 3B is the lower of:  


• The amount that ensures that the Amount A relief amount has been fully allocated to specified 


jurisdictions in in Tiers 1, 2, 3A, and 3B; or 


• The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the 


specified jurisdictions in Tier 3B to the Elimination Threshold Return on Depreciation and Payroll 


of the Covered Group. 


419. The Elimination Threshold Return on Depreciation and Payroll of the Covered Group is defined in 


Article 2(n). 


Paragraph 14 


420. Paragraph 14 provides the definition of “jurisdictional Tier 3B excess profit” of a specified 


jurisdiction.  


421. The definition is used to calculate the extent of the obligation to eliminate double taxation of a 


specified jurisdiction in accordance with the Tier 3B threshold. It is a calculation of the profits arising in a 


specified jurisdiction that fall within Tier 3B and therefore might be used to eliminate double taxation with 


respect to the Amount A relief amount. The jurisdictional Tier 3B excess profit is the higher of zero, or the 


amount calculated under subparagraphs (a) and (b).  


422. Subparagraph (a) is the amount calculated by subtracting the Elimination Threshold Return on 


Depreciation and Payroll of the Covered Group from the adjusted jurisdictional depreciation and payroll of 


the specified jurisdiction.  


423. Once the amount in subparagraph (a) has been calculated, subparagraph b) requires that amount 


to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction. 


424. The calculation aligns with paragraph 5(d) in that a specified jurisdiction will not be obliged to 


eliminate double taxation within Tier 3B with respect to the Amount A relief amount if the adjusted 


jurisdictional return on depreciation and payroll of that specified jurisdiction is equal to the Elimination 


Threshold Return on Depreciation and Payroll of the Covered Group.   


Box 15. Example – Allocation of the obligation to eliminate double taxation 


Step 1. Determining Tier thresholds based on the Return on Depreciation and Payroll of the Covered 
Group 


For purposes of this example, consider that a Covered Group has an Adjusted Profit Before Tax of EUR 


450 million. The sum of the accounting depreciation and accounting payroll is EUR 350 million. 


Therefore, the Return on Depreciation and Payroll of the Covered Group is 129% (= 450 million / 350 


million)5. 


 
5 Please note that all figures in this example have been rounded. However, the precise numbers are the basis for the 


following calculations. Thus, gaps in the equations between the precise numbers and the displayed rounded numbers 


might occur.  







   99 


      
  


To fall in Tier 1, a specified jurisdiction must have an adjusted jurisdictional return on depreciation and 


payroll greater than 1 500% of the Return on Depreciation and Payroll of the Covered Group, which is 


1 929% (=1 500% X 450 million / 350 million). The adjusted jurisdictional return on depreciation and 


payroll of the specified jurisdiction must also be greater than 40%. 


To fall in Tier 2, a specified jurisdiction must have an adjusted jurisdictional return on depreciation and 


payroll greater than 150% of the Return on Depreciation and Payroll of the Covered Group, which is 


193% (=150% X 450 million / 350 million). The adjusted jurisdictional return on depreciation and payroll 


of the specified jurisdiction must also be greater than 40%. 


Step 2. Determining which Tier each Jurisdiction belongs to 


 Jurisdiction A Jurisdiction B Jurisdiction C 


Elimination Profit (or Loss) EUR 200 million EUR 150 million EUR 15 million 


Jurisdictional Depreciation and 


Payroll 


EUR 5 million EUR 7.5 million EUR 6 million 


Adjusted jurisdictional return on 


depreciation and payroll 


4 000% 2 000% 250% 


Tier to which a Jurisdiction 


belongs 


Tier 1  


(4 000% > 1 929%, 40%) 


Tier 1  


(2 000% > 1 929%, 40%) 


Tier 2 


(250% < 1 929% 


250% > 193%) 


 


In Jurisdiction A, the Covered Group has an Adjusted Profit Before Tax of EUR 200 million and a 


jurisdictional depreciation and payroll of EUR 5 million. The adjusted jurisdictional return on depreciation 


and payroll in Jurisdiction A is therefore 4 000% (= 200 million / 5 million). This is in excess of 1 500% 


of the Return on Depreciation and Payroll of the Covered Group (4 000% > 1 929%), and in excess of 


40%. Jurisdiction A is therefore in Tier 1. 


In Jurisdiction B, the Covered Group has an Adjusted Profit Before Tax of EUR 150 million and a 


jurisdictional depreciation and payroll of EUR 7.5 million. The adjusted jurisdictional return on 


depreciation and payroll in Jurisdiction B is therefore 2 000% (= 150 million / 7.5 million). This is in 


excess of 1 500% of the Return on Depreciation and Payroll of the Covered Group (2 000% > 1 929%), 


and in excess of 40%. Jurisdiction B is therefore in Tier 1. 


In Jurisdiction C, the Covered Group has an Adjusted Profit Before Tax of EUR 15 million and a 


jurisdictional depreciation and payroll of EUR 6 million. Its adjusted jurisdictional return on depreciation 


and payroll in Jurisdiction C is therefore 250% (= 15 million / 6 million). This is not in excess of 1 500% 


of the Return on Depreciation and Payroll of the Covered Group, although it is in excess of 40%. 


Jurisdiction C is therefore not in Tier 1. However, the adjusted jurisdictional return on depreciation and 


payroll in Jurisdiction C exceeds 150% of the Return on Depreciation and Payroll of the Covered Group 


(250% > 193%). Jurisdiction C is therefore in Tier 2. 
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Step 3. Allocating the obligation to eliminate double taxation in Tier 1  


Assume that Jurisdictions A, B and C are the only specified jurisdictions with respect to the Covered 


Group for the Period according to Article 10 and the Amount A relief amount of the Covered Group for 


the Period is EUR 200 million. As Jurisdiction A has the highest adjusted return on depreciation and 


payroll in Tier 1, it is allocated the obligation to eliminate double taxation with respect to a portion of the 


Amount A relief amount first (see Article 11(6)). Jurisdiction A would be first allocated with the obligation 


to relieve EUR 100 million, because this reduces its adjusted return on depreciation and payroll to 2 


000%, which is equal to the adjusted return on depreciation and payroll of Jurisdiction B, which is also 


in Tier 1. This is the lowest of the amounts described in Article 11(6) as the Amount A relief amount is 


EUR 200 million and the adjusted return on depreciation and payroll of Jurisdiction A is still in excess 


of 1 500% of the Return on Depreciation and Payroll for the Covered Group. 


Thus, both Jurisdiction A and Jurisdiction B are allocated the obligation to eliminate double taxation 


with respect to a portion of the Amount A relief amount of the Covered Group in Tier 1. This means that 


Jurisdiction A will be allocated a further EUR 3.6 million (reducing its adjusted return on depreciation 


and payroll to 1 929%. Jurisdiction B will be allocated EUR 5.4 million (reducing its adjusted return on 


depreciation and payroll to 1 929%). 


The result is that Jurisdiction A is allocated the obligation to eliminate double taxation with respect to a 


total of EUR 103.6 million and Jurisdiction B EUR 5.4 million. As the total amount for which the obligation 


to eliminate double taxation with respect to the Amount A relief amount of the Covered Group in Tier 1 


(i.e., EUR 109 million) is less than the Amount A relief amount (i.e., EUR 200 million), Tier 2  applies to 


allocate the remaining obligation to eliminate double taxation of EUR 91 million. 


 Jurisdiction A Jurisdiction B Jurisdiction C 


Amount A relief amount in Tier 1 allocated to the jurisdiction with 


the highest Jurisdictional Return on Depreciation and Payroll 


EUR 100 million - - 


Amount A relief amount in Tier 1 allocated to the jurisdiction with 


the second highest Jurisdictional Return on Depreciation and 


Payroll 


EUR 3.6 million EUR 5.4 million - 


Total Amount A relief amount in Tier 1 EUR 103.6 million EUR 5.4 million - 


 


Step 4. Allocating the obligation to eliminate double taxation in Tier 2 


The obligations to eliminate double taxation with respect to a portion of the Amount A relief amount in 


Tier 2 is described in Article 11(9). The jurisdictional Tier 2 excess profit of Jurisdiction A is EUR 86.8 


million6. The jurisdictional Tier 2 excess profit of Jurisdiction B is EUR 130.2 million7. The jurisdictional 


Tier 2 excess profit of Jurisdiction C is EUR 3.4 million8. 150% of the Return on Depreciation and Payroll 


of the Covered Group (i.e., 193%) is higher than 40% in each case and this is the figure deducted from 


the adjusted jurisdictional return on depreciation and payroll of each Jurisdiction. 
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 Jurisdiction A Jurisdiction B Jurisdiction C Total 


Jurisdictional Tier 2 excess profit EUR 86.8 million EUR 130.2 million EUR 3.4 million EUR 220.4 million 


Proportionate ratio of the jurisdictional 


Tier 2 excess profit 


39% 59% 2% 100% 


Amount A relief amount allocated to 


each Jurisdiction in Tier 2 


EUR 35.8 million EUR 53.8 million EUR 1.4 million EUR 91 million 


 


The sum of jurisdictional Tier 2 excess profit of all specified jurisdictions in Tier 2 is therefore EUR 220.4 


million. The ratio of Jurisdiction A’s share is 39% (= 86.8/220.4), Jurisdiction B 59% (=130.2/220.4) and 


Jurisdiction C 2% (=3.4/220.4). 


The Amount A relief amount remaining after Tier 1 is EUR 91 million (i.e., total Amount A relief amount 


EUR 200 million minus the amount already relieved in Tier 1, which is EUR 109 million). As this is less 


than the sum of jurisdictional Tier 2 excess profit (i.e., EUR 220.4 million), the Amount A relief amount 


will be allocated to each specified jurisdiction in proportion to the ratios calculated above. 


Jurisdiction A = EUR 35.8 million (= 39% x EUR 91 million) 


Jurisdiction B = EUR 53.8 million (= 59% x EUR 91 million) 


Jurisdiction C = EUR 1.4 million (= 2% x EUR 91 million) 


The adjusted jurisdictional return on depreciation and payroll of Jurisdictions A, B and C remains above 


150% of the Return on Depreciation and Payroll of the Covered Group. As such the obligation to 


eliminate double taxation with respect to a portion of the Amount A relief amount is determined in 


accordance with Article 11(9)(a). 


The total relief provided by each relieving jurisdiction is therefore as follows: 


Jurisdiction A: EUR 103.6 million + EUR 35.8 million = EUR 139.4 million 


Jurisdiction B: EUR 5.4 million + EUR 53.8 million = EUR 59.2 million 


Jurisdiction C: EUR 1.4 million 


 


 


 
6 EUR 86.8 million = (1 929% - 193%) X EUR 5 million 


7 EUR 130.2 million = (1 929% - 193%) X EUR 7.5 million 


8 EUR 3.4 million = (250% - 193%) X EUR 6 million 
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 Jurisdiction A Jurisdiction B Jurisdiction C Total 


Amount A relief amount in Tier 1 EUR 103.6 million EUR 5.4 million - EUR 109 million 


Amount A relief amount in Tier 2 EUR 35.8 million EUR 53.8 million EUR 1.4 million EUR 91 million 


Total EUR 139.4 million EUR 59.2 million EUR 1.4 million EUR 200 million 


  


 


Paragraph 15 


425. Paragraph 15 provides that, notwithstanding paragraph 2(a), with respect to any Jurisdiction that 


was a non-participating Jurisdiction (i.e., a Jurisdiction that is not a Party to the Convention) in the 


immediately preceding Period, the Amount A relief amount allocated to that Jurisdiction only will be 


calculated in the current Period as if the prior unallocated Amount A relief was not included in the Amount 


A relief amount determined from the Covered Group perspective.  In this way, when a new participating 


Jurisdiction is added as a party to the Convention, its allocation of Amount A relief amounts will be 


determined as though the entire Amount A relief system had been determined in the Period without prior 


unallocated Amount A relief. This provision applies independently of any domestic law provisions that might 


reduce the amount of actual double taxation relief recognised for the purpose of determining a domestic 


tax liability to be less than the allocated Amount A relief amount (refer to Article 13(4)); likewise, any such 


domestic laws that reduce the amount of actual double taxation relief provided will not affect the calculation 


of the Amount A relief amount (including the prior unallocated Amount A relief) under Article 11. 


426. For instance, suppose that Jurisdiction A was a non-participating Jurisdiction in Year 1, and joined 


the Convention in Year 2. It qualified for being a relieving jurisdiction under Article 11(1) in Year 2. The 


prior unallocated Amount A relief for the Covered Group attributable in Year 2 was EUR 20 million 


(determined as described in paragraph 364), and the Amount A relief amount for Year 2 is EUR 100 million 


(including the prior unallocated Amount A relief of EUR 20 million). As a result of paragraph 15, for the 


purpose of determining the Amount A relief Amount allocated to Jurisdiction A only, the Amount A relief 


amount for the purpose of applying the waterfall used to determine its Amount A relief amount (if any) 


would be EUR 80 million and this amount would be used as the basis for performing the full Amount A 


relief allocation calculations under Article 11(6) through (14) with respect to Jurisdiction A. In relation to all 


other specified Jurisdictions that were participating Jurisdictions in Year 1, for the purpose of determining 


the Amount A relief amount allocated to those Jurisdictions, the Amount A relief amount taken into account 


would be EUR 100 million and this amount would be used as the basis for performing the full Amount A 


relief allocation calculations under Article 11(6) through (14) with respect to those Jurisdictions. Under this 


approach, the sum of the Amount A relief amounts allocated to each Jurisdiction would be less than the 


Amount A relief amount determined at a Covered Group level under paragraph 11(2)(a).   


427. Article 11(15) will not affect the Amount A relief amount allocated to any other Jurisdiction. In the 


event that the Amount A relief amount is reduced for a previously non-participating Jurisdiction by virtue of 


this Paragraph, the Amount A relief amount of all other relieving jurisdictions remains unchanged. For 


example, if the total Amount A relief amount of the Group is 1000 (including 100 of prior unallocated 


Amount A relief) and the resulting Amount A relief amount allocating to Jurisdiction A and B would be 500 


each in the absence of this provision, if Jurisdiction A only was a non-participating Jurisdiction in the 


previous Period, its Amount A relief amount would be reduced by this Paragraph 15 and Jurisdiction B 
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would remain unaffected.  The amount by which Jurisdiction A has its Amount A relief amount reduced 


under this provision will not be taken into account in subsequent periods (as it would not result in additional 


prior unallocated Amount A relief according to paragraph 365), and this reduced relief amount will 


essentially be unrelieved.  


Article 12 – Provision of relief for Amount A taxation to relief entities 


428. Article 12 obliges Parties to provide relief for Amount A taxation. The Article stipulates that a Party 


that is a relieving jurisdiction with respect to a portion of the Amount A relief amount of a Covered Group 


under Article 11 must provide relief from double taxation to each relief entity identified under Article 13.  


Paragraph 1 


429. Paragraph 1 outlines the methods by which Parties are required to provide double taxation relief 


for amounts taxed in accordance with the Convention. The authorised methods are as follows: 


• direct payment; 


• refundable tax credit; 


• non-refundable tax credit; or  


• deduction.  


430. Paragraph 1 is not intended to specify the amount of double taxation relief available to a relief 


entity, but rather create an obligation on a Party to provide relief to relief entities for tax paid by a 


Designated Payment Entity in accordance with Article 4 using one of these four agreed methods. 


Paragraph 2 authorises a Party to determine the amount of relief provided to a relief entity under any of 


the authorised methods provided in this paragraph subject to the conditions specified by: 


• Paragraphs 3 and 4, which are intended to place certain obligations on Parties in how double 


taxation relief is provided; and 


• Article 13(7), which requires double taxation relief to be contingent on relief entities providing 


compensation payments to the Designated Payment Entity.  


431. Under each authorised method in paragraph 1, a Party identified by Article 11 shall provide relief 


in respect of tax paid by the Designated Payment Entity with respect to the share of the Amount A relief 


amount allocated to the relief entity under Article 13, or in the case of a deduction, in respect of the share 


of the Amount A relief amount that is allocated to the relief entity.   


432. This reflects that relief entities are entitled to relief based on the taxation legally borne by the 


Designated Payment Entity of the Covered Group in accordance with Article 4. As noted in Article 4, the 


adoption of a single taxpayer model has been implemented to reduce the administrative compliance 


burden for Covered Groups and tax administrations. Notwithstanding this, the interaction of Articles 4 and 


12, and the compensation payment provisions in Article 13(6) through (11) is intended to ensure that the 


relief entities identified in accordance with Article 13 compensate the Designated Payment Entity for the 


tax liabilities related to Amount A Profit in an amount that is equal to the Amount A compensation payment 


limit. It is thus consistent that relief from double taxation is provided to those entities that bear the economic 
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burden of taxation under the Convention. However, relief will still similarly be provided in circumstances 


where, if permitted by a Party, a lower compensation amount that is in accordance with the relief entity’s 


obligations specified in a Covered Group’s Amount A funding agreement, is made (refer to Article 13(11)). 


433. The three first authorised methods (direct payment, refundable tax credit and non-refundable tax 


credit) are defined by reference to the “relevant portion of the tax paid by the Designated Payment Entity”. 


The term “relevant portion of the tax paid by the Designated Payment Entity” is defined by paragraph 7(a) 


as the product of two components. 


434. The first component is the “aggregate tax paid by the Designated Payment Entity in accordance 


with Article 4 that is attributable to the Amount A relief amount of the Covered Group allocated to relieving 


jurisdictions that are Parties”. The restriction to tax paid that is “attributable to the Amount A relief amount 


of the Covered Group allocated to relieving jurisdictions that are Parties” is intended to delineate the part 


of the tax paid by the Designated Payment Entity that is not eligible for relief, in two different situations 


outlined below:  


• First, when after the transition period of two years (as defined by Article 4(3)), a relieving jurisdiction 


is not a Party and has no agreement for the avoidance of double taxation with a market jurisdiction, 


the amount of Amount A Profit that the market jurisdiction is allowed to tax is not reduced. However, 


relieving jurisdictions that are Parties to the Convention are not required to bear any burden in 


relation to such tax. As such tax is attributable to a portion of the Amount A relief amount allocated 


to a relieving jurisdiction that is not a Party, it should be disregarded from the tax paid by the 


Designated Payment Entity, for which a relief entity is eligible to relief from double taxation.  


• Second, when in a given Period, under Article 11, a portion of the Amount A relief amount has not 


been allocated to relieving jurisdictions, a corresponding proportion of the tax paid by the 


Designated Payment Entity will not be eligible for relief in relation to that Period. However, in the 


following Period, this prior unallocated Amount A relief will be included in the Amount A relief 


amount of that Period as per Article 11(2)(a); hence, the tax paid by the Designated Payment Entity 


in the previous Period corresponding to the prior unallocated Amount A relief should be included 


in the tax paid that is eligible for relief in the following Period.  


435. The second component is the ratio of the Amount A relief amount allocated to the relief entity under 


Article 13(1) through (5) to the Amount A relief amount of the Covered Group allocated to all relieving 


jurisdictions that are Parties. This ensures that all the tax paid by the Designated Payment Entity, subject 


to the above-described qualifications, is apportioned between all the relief entities in the relieving 


jurisdictions that are Parties to the Convention, on the same basis as if the relief entities in the relieving 


jurisdiction were directly liable for the tax.  


436. It must be noted that, in circumstances where a market jurisdiction is not a Party to the Convention, 


no tax can be levied under Article 4. Therefore, although the Amount A Profit and Amount A relief amount 


are defined irrespective of the participation of Jurisdictions to the Convention, the relieving jurisdictions will 


not bear any relief burden in relation to Amount A Profit allocated to non-Parties. 


437. The fourth authorised method (the deduction) is defined as the deduction of the adjusted Amount 


A relief amount allocated to the relief entity from the income used to calculate the tax liability of the relief 


entity in the Party for the fiscal year. The “adjusted Amount A relief amount allocated to the relief entity” is 


defined in paragraph 7. As the Amount A relief amount is determined in Article 11(2) by taking into account 


all Jurisdictions, irrespective of their participation to the Convention, an obligation to provide relief based 


on the equivalent of the entire share of the Amount A relief amount allocated to a relief entity may lead to 


an excessive obligation in cases where Article 5 allocated Amount A Profit to a Jurisdiction that is not a 
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Party to the Convention and therefore not subject to tax. This is why the “adjusted Amount A relief amount 


allocated to the relief entity” is reduced in proportion to the share of Amount A Profit that is not subject to 


tax under Article 4 because it is allocated to non-Party market jurisdictions under Article 5.   


438. Specific adjustments to the above described components apply in circumstances covered by 


paragraph 8, i.e. where the relief entity is in a Jurisdiction described in Article 11(15). 


Box 16. Examples – Articles 11(5) and 12(1)  


Example 1 – Non-participating relieving jurisdiction 


ABC Group is a Covered Group for Amount A purposes. The UPE of the Group, ABC plc, is resident 


for tax purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a Period of 1 


January to 31 December for Amount A purposes. ABC plc is the Designated Payment Entity and 


coordinating entity for the Group.  


ABC Group’s sole market jurisdiction for Amount A purposes is Jurisdiction B. ABC Group’s relieving 


jurisdictions are Jurisdiction C, Jurisdiction D, Jurisdiction E. ABC plc owns and controls the following 


entities: 


• Entity C in Jurisdiction C; 


• Entity D in Jurisdiction D; and 


• Entity E in Jurisdiction E. 


 


Transition period (FY25) 


ABC Group is in scope of the Amount A rules for the first time for the Period 1 January 2025 to 31 


December 2025 (FY25). For FY25, Jurisdiction B, Jurisdiction C and Jurisdiction D have ratified the 


MLC. However, Jurisdiction E, which has been identified as a relieving jurisdiction for FY25 has not 


ratified the MLC. Jurisdiction B and Jurisdiction E do not have an agreement for the avoidance of double 


taxation with respect to taxes on income with each other.  


For FY25, ABC Group has Amount A Profit of 1000, all of which is attributable to Jurisdiction B. Amount 


A Profit is subject to tax at the rate of 25% in Jurisdiction B.  


For FY25, Jurisdiction C, Jurisdiction D, and Jurisdiction E have Amount A relief amounts of 600, 200, 


and 200 respectively. In the transition period, as provided for under Article 4(3), the Amount A Profit 


which Jurisdiction B is allowed to tax is adjusted to reflect the fact that a portion of the Amount A relief 


amount is borne by a non-participating jurisdiction (Jurisdiction E).  


The amount of Amount A Profit taxable in Jurisdiction B is reduced by: 1000 * (200/1000) = 200. 


Therefore, the Amount A Profit subject to tax in Jurisdiction B is (1000 – 200 = 800). ABC plc pays tax 


of (800 * 25% = 200) in Jurisdiction B on this Amount A Profit. 


For the purpose of determining their relieving obligations for FY25, Jurisdiction C and Jurisdiction D 


need to determine the relevant portion of the Amount A relief amount of a Covered Group under Article 


11 with respect to which they should provide relief from double taxation to each relief entity identified 


under Article 13. Given Entity C and Entity D are the only Group Entities within the respective 
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Jurisdictions, those entities are identified as relief entities under the domestic laws of Jurisdiction C and 


Jurisdiction D. 


Jurisdiction C provides relief to Entity C through a mechanism provided for in Article 12(1)(a) through 


(c), with respect to the tax paid by the DPE in relation to Entity C’s portion of the Amount A relief amount. 


The portion of the Amount A relief amount attributable to Entity C is calculated as 600 / 800 (800 being 


the 1000 Amount A relief amount of the Covered Group less the 200 Amount A relief amount attributable 


to Jurisdiction E, a non-Party to the Convention), being 75%. Therefore, the relief obligation for 


Jurisdiction C applicable to Entity C is in respect of 150 of tax paid by the DPE (200 * 75% = 150). The 


relief to be provided in relation to this 150 of tax is determined under the domestic law of Jurisdiction C 


(per Article 12(2)) and subject to the guardrails provided in Article 12(3) through (5).   


Jurisdiction D also provides relief through a mechanism provided for in Article 12(1)(a) through (c). It 


will apply the same adjustment in determining its relieving obligation in relation to Entity D. Therefore, 


the relief obligation for Jurisdiction D applicable to Entity D is in respect of 50 of tax paid by the DPE 


(200 * 25% = 50). The relief to be provided in relation to this 50 of tax is determined under the domestic 


law of Jurisdiction D (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through 


(5).   


If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to 


provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity 


of 200. This being 200 x (1000/1000). This reflects that no adjustment is required as there is no Amount 


A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided in relation 


to the adjusted Amount A relief amount allocated to the relief entity is determined under the domestic 


law of Jurisdiction D and subject to the guardrails provided in Article 12(3) through (5). 


Post transition period 


After the expiration of the transition period provided under Article 4(3), ABC Group will need to consider 


whether adjustments will need to be made. 


By the end of FY27, Jurisdiction E has not ratified the MLC. Assume for FY27 that ABC Group has the 


same market jurisdiction, relieving jurisdictions, relief entities and allocations of Amount A Profit and 


Amount A relief amount as per FY25. 


In this scenario, the Amount A Profit subject to tax in Jurisdiction B will not be adjusted to reflect the 


fact that a portion of the Amount A relief amount is borne by a non-participating jurisdiction (Jurisdiction 


E) as there is no agreement for the avoidance of double taxation with respect to taxes on income 


between Jurisdiction B and Jurisdiction E. 


The Amount A Profit subject to tax in Jurisdiction B is 1000 and ABC plc pays tax of (1000 * 25% = 


250). 


Jurisdiction C provides relief through a mechanism provided for in Article 12(1)(a) through (c) to Entity 


C with respect to the tax paid by the DPE in relation to Entity C’s portion of the Amount A relief amount. 


The portion of the Amount A relief amount attributable to Entity C is calculated as 600 / 800 (800 being 


the 1000 Amount A relief amount of the Covered Group less the 200 attributable to Jurisdiction E, a 


non-Party), being 75%. However, given Amount A Profit for which relief is attributable to a non-


participating jurisdiction has been subject to tax, this tax should be excluded from the “tax paid by the 


Designated Payment Entity” component of the relieving obligation as it is not attributable to the Amount 


A relief amount allocated to a Party to the Convention. Therefore, the relief obligation for Jurisdiction C 
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applicable to Entity C is still in respect of 150 of tax paid by the DPE ([250*800/1000] * 75% = 150), as 


during the transition period. The relief to be provided in relation to this 150 of tax is determined under 


the domestic law of Jurisdiction C (per Article 12(2)) and subject to the guardrails provided in Article 


12(3) through (5).   


In the case of Jurisdiction D, which provides relief through a mechanism provided for in Article 12(1)(a) 


through (c), the same adjusted tax paid figure is used, and the relief to be provided to Entity D is in 


relation to the 50 of tax paid by the DPE ([250*800/1000] * (200/800) = 50). Similarly, if Jurisdiction D 


provides relief via a deduction, the obligation to provide relief should be in respect of the adjusted 


Amount A relief amount allocated to the relief entity of 200. The actual relief to be provided in either 


circumstance is determined under the domestic law of Jurisdiction D.  


Example 2 – Multiple market jurisdictions   


ABC Group is a Covered Group for Amount A purposes. The UPE of the Group, ABC plc, is resident 


for tax purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a Period of 1 


January to 31 December for Amount A purposes. ABC plc is the Designated Payment Entity and 


coordinating entity for the Group.  


ABC Group’s has two market jurisdictions for Amount A purposes, Jurisdiction B and Jurisdiction F. 


ABC Group’s relieving jurisdictions are Jurisdiction C, Jurisdiction D, Jurisdiction E. ABC plc directly 


owns 100% of the shares and voting rights in the following entities: 


• Entity C in Jurisdiction C; 


• Entity D in Jurisdiction D; and 


• Entity E in Jurisdiction E. 


 


Transition period (FY25) 


ABC Group is in scope of the Amount A rules for the first time for the Period 1 January 2025 to 31 


December 2025 (FY25). For FY25, Jurisdiction B, Jurisdiction C and Jurisdiction D have ratified the 


MLC. However, Jurisdiction E and Jurisdiction F have not ratified the MLC. Jurisdiction B and 


Jurisdiction E do not have an agreement for the avoidance of double taxation with respect to taxes on 


income with each other. 


For FY25, ABC plc has Amount A Profit 2000, of which 1000 is attributable to Jurisdiction B and 


Jurisdiction F respectively. Amount A Profit is subject to tax at the rate of 25% in Jurisdiction B. 


Jurisdiction F is not a Party to the MLC, therefore it cannot tax Amount A Profit.  


For FY25, Jurisdiction C, Jurisdiction D, and Jurisdiction E have Amount A relief amounts of 1200, 400, 


and 400 respectively. In the transition period, as provided for under Article 4(3), the Amount A Profit 


that Jurisdiction B is allowed to tax is adjusted to reflect the fact that a portion of the Amount A relief 


amount is borne by a non-participating jurisdiction (Jurisdiction E).  


The amount of Amount A Profit taxable in Jurisdiction B is reduced by: 1000 * (400/2000) = 200. 


Therefore the Amount A Profit subject to tax in Jurisdiction B is (1000 – 200 = 800). ABC plc pays tax 


of (800 * 25% = 200) in Jurisdiction B on this Amount A Profit. No Amount A Profit is subject to tax in 


Jurisdiction F. 
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For the purpose of determining their relieving obligations for FY25, Jurisdiction C and Jurisdiction D 


need to determine the relevant portion of the Amount A relief amount of a Covered Group under Article 


11 with respect to which it shall provide relief from double taxation to each relief entity identified under 


Article 13. Given Entity C and Entity D are the only Group Entities within the respective Jurisdictions, 


those entities are identified as relief entities under the domestic laws of Jurisdiction C and Jurisdiction 


D. 


Jurisdiction C provides relief to Entity C with respect to the tax paid by the DPE in relation to its share 


of the Amount A relief amount. The portion of the Amount A relief amount attributable to Entity C is 


calculated as 1200 / 1600 (1600 being the 2000 Amount A relief amount of the Covered Group less the 


400 Amount A relief amount attributable to Jurisdiction E), being 75%. Therefore, the relief obligation 


for Jurisdiction C applicable to Entity C is in respect of 150 of tax paid by the DPE (200 * 75% = 150). 


The relief to be provided in relation to this 150 of tax is determined under the domestic law of Jurisdiction 


C (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through (5).   


Similarly, for Jurisdiction D, it will apply the same adjustment in determining its relieving obligation in 


relation to Entity D. The portion of the Amount A relief amount attributable to Entity D is calculated as 


400/1600, being 25%. Therefore, the relief obligation for Jurisdiction D applicable to Entity D is in 


respect of 50 of tax paid by the DPE (200 * 25% = 50). The relief to be provided in relation to this 50 of 


tax is determined under the domestic law of Jurisdiction D (per Article 12(2)) and subject to the 


guardrails provided in Article 12(3) through (5). 


If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to 


provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity 


of 200. This being 400 x ([2000-1000]/2000]. This reflects that an adjustment is required as there is 


Amount A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided 


in relation to this is determined under the domestic law of Jurisdiction D and subject to the guardrails 


provided in Article 12(3) through (5). 


Post transition period 


After the expiration of the transition period provided under Article 4(3), ABC Group will need to consider 


whether adjustments will need to be made. 


By the end of FY27, Jurisdiction E and Jurisdiction F have not ratified the MLC. Assume for FY27 that 


ABC Group has the same market jurisdiction, relieving jurisdictions, relief entities and allocations of 


Amount A Profit and Amount A relief amount as per FY25. 


In this scenario, the Amount A Profit subject to tax in Jurisdiction B will not be adjusted to reflect the 


fact that a portion of the Amount A relief amount is borne by a non-participating jurisdiction (Jurisdiction 


E) as there is no agreement for the avoidance of double taxation with respect to taxes on income 


between Jurisdiction B and Jurisdiction E. 


The Amount A Profit subject to tax in Jurisdiction B is 1000 and ABC plc pays tax of (1000 * 25% = 


250). No Amount A Profit is subject to tax in Jurisdiction F. 


Jurisdiction C provides relief to Entity C with respect to the tax paid by the DPE in relation to its share 


of the Amount A relief amount. The portion of the Amount A relief amount attributable to Entity C is 


calculated as 1200 / 1600 (being the 2000 Amount A relief amount of the Covered Group less the 400 


attributable to Jurisdiction E), being 75%. However, given Amount A Profit for which relief is attributable 


to a non-participating jurisdiction has been subject to tax, this tax should be excluded from the “tax paid 
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by the Designated Payment Entity” component of the relieving obligation. Therefore, the relief obligation 


for Jurisdiction C applicable to Entity C is still in respect of 150 of tax paid by the DPE ([250*1600/2000] 


* 75% = 150). The relief to be provided in relation to this 150 of tax is determined under the domestic 


law of Jurisdiction C (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through 


(5).   


In the case of Jurisdiction D, the same adjusted tax paid figure is used, and the relief to be provided to 


Entity D is in relation to the 50 of tax paid by the DPE ([250*1600/2000] * (400/1600) = 50). Similarly, 


the relief to be provided in relation to this amount of tax is determined under the domestic law of 


Jurisdiction D. 


If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to 


provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity 


of 200. This being 400 x ([2000-1000]/2000]. This reflects that an adjustment is required as there is 


Amount A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided 


in relation to this is determined under the domestic law of Jurisdiction D and subject to the guardrails 


provided in Article 12(3) through (5). 


Example 3 – Prior unallocated Amount A relief  


In Year 1, a Covered Group has an aggregate Amount A relief amount of 2000 and the tax paid by the 


Designated Payment Entity to Parties under Article 4 is 250. Under Article 11, there is unallocated 


Amount A relief for the Covered Group of 200. In Year 2, the Covered Group has Amount A Profit of 


2000 and tax paid by the Designated Payment Entity in Year 2 is also 250.  


To the extent that relief is provided through a mechanism provided for in Article 12(1)(a) through (c), 


where a relief entity is not subject to Article 11(15):  


• As 200 of the Amount A Profit is not allocated to any relieving jurisdiction in the Period for Year 


1, “the tax paid by the Designated Payment Entity” with respect to the Amount A relief amount 


for Year 1 is reduced to 225 ([1-(200/2000)] x 250).  


• In Year 2, the 200 of prior unallocated Amount A relief from Year 1 is added to the Amount A 


Profit for Year 2 to form part of the Amount A relief amount calculated by reference to Year 2. 


Therefore, the amount of the reduction in the “tax paid by the Designated Payment Entity” 


component applied in Year 1 will be added to the “tax paid by Designated Entity” component in 


Year 2, increasing the amount to 275.       


To the extent that relief is provided through under Article 12(1)(d), no adjustment is required as this 


occurs as a matter of course through the calculation of the adjusted Amount A relief amount allocated 


to the relief entity.   


Where a relief entity is subject to Article 11(15) for the Period 


In circumstances where a relief entity is subject to Article 11(15), where relief is provided through a 


mechanism provided for in Article 12(1)(a) through (c), due to Article 12(8) the “tax paid by the 


Designated Payment Entity” component should not include any tax paid in relation to prior unallocated 


Amount A relief, as the Amount A relief amount of such Jurisdictions excludes any amount of prior 


unallocated Amount A relief. Therefore, only the tax paid by the Designated Payment entity on Amount 


A Profit of Year 2 is relevant. As the tax paid component for Year 2 only includes tax in relation to Year 


2 Amount A Profit, to determine the relief entity’s portion of this tax, the denominator in the ratio in 
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Article 12(7)(a)(ii) is reduced by the sum of any prior unallocated Amount A relief that forms part of the 


Amount A relief amount allocated to relieving jurisdictions that are Parties to the Convention. 


Where relief is provided through a mechanism provided for in Article 12(1)(d), Article 12(8) provides an 


adjustment to the numerator and denominator of the ratio outlined in Article 12(7)(b). Both amounts 


should exclude any amount attributable to prior unallocated Amount A relief. Given the Amount A relief 


amount allocated to the relief entity should not include any amount attributable to prior unallocated 


Amount A relief (Article 12(7)(b)(i)), adjusting the ratio ensures that the relieving jurisdiction is not 


required to provide relief in relation to Amount A Profit subject to tax in a previous Year.  


 


Paragraph 2 


439. Paragraph 2 provides that a Party’s obligation to provide relief in paragraph 1 is implemented 


under the conditions defined by its domestic law. Therefore, a Party may determine the requirements for 


eligibility for relief and the amount of relief provided under the methods described in paragraph 1 based on 


its domestic policy choices, subject to the guardrails provided in paragraphs 3 and 4. The requirements of 


paragraph 2 do not create an obligation on a Party to apply its current domestic law conditions in relation 


to double taxation relief consistently to double taxation relief under the Convention. That is, Parties are 


free to have specific domestic law provisions in relation to double taxation relief for the tax paid on the 


share of the Amount A relief amount in accordance with the Convention and those domestic law provisions 


may deviate from other provisions in domestic law that apply regarding double taxation relief of foreign 


taxes. 


440. Paragraph 2 also makes the necessary connection between the tax paid by the Designated 


Payment Entity and the tax paid on the share of the Amount A relief amount that is allocated to the relief 


entity for which it is entitled to double taxation relief. This connection requires that in the domestic law of 


the Party, a relief entity is to be treated as if it paid part of the relevant tax paid by the Designated Payment 


Entity under Article 4. 


441. Regarding eligibility for double taxation relief, this may include when a relief entity becomes entitled 


to access relief. For example, a Party may choose to give relief when foreign tax is accrued or alternatively 


only after payment of foreign tax. Further, a Party may require proof of payment or specific information be 


provided by a relief entity in order to process a valid claim of relief as part of its domestic processes.   


442. The domestic law of a Party may determine how to calculate and / or limit the amount of relief 


provided or put in place specific requirements in relation to the utilisation of the relief attribute established 


in accordance with paragraph 1. This may include, but is not limited to: 


• providing the amount of relief available based on the domestic tax rate of the Party. For example, 


relief may not exceed the domestic tax payable on the Amount A relief amount that has been 


subject to tax under Article 4 (recognising that part of the Amount A relief amount may not be 


subject to tax as the relevant Jurisdiction for which the Amount A Profit is allocated under Article 5 


may not be a Party to the Convention or due to a reduction in Amount A Profit subject to tax under 


Article 4(2)) multiplied by the corporate tax rate of the Party. However, where the Amount A relief 


amount, or equivalent income or profit, is subject to an alternative income tax regime (for example, 


Tonnage Tax), relief may be limited on the basis of the tax applicable to such income or profit; 
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• providing the amount of relief based on a blended domestic tax rate or at different tax rates, where 


the income of a relief entity is subject to multiple tax rates or taxed under an alternative income tax 


regime. For example, the effective corporate tax rate where part or all of the relief entity’s income 


is subject to concessional taxation in the Party, such as income derived from a concessionally 


taxed patent box or innovation box regime;   


• limiting the amount of relief by reference to the proportion of the Amount A relief amount that has 


been subject to tax in a Party by virtue of Article 4 over the Elimination Profit (or Loss); or 


• putting in place specific requirements for the utilisation of tax credits and carry-forward credits in 


relation to relief provided.     


443. However, in determining the amount of relief provided under paragraph 1 and the conditions to 


utilise such relief, Parties will need to ensure their domestic laws do not infringe on the guardrails provided 


in paragraphs 3 and 4.  


Paragraphs 3 and 4 


444. Paragraphs 3 and 4 contain the guardrails applied to a Party, in relation to the provision of relief. 


These guardrails are primarily concerned with ensuring that Parties take into account potential temporary 


differences between the Elimination Profit (or Loss) and the domestic tax base in determining the amount 


of any relief attribute provided in accordance with paragraph 1. These guardrails may also limit the effect 


of the provision of double taxation relief for Amount A in a fiscal year that does not align with the Period of 


the Covered Group. However, these guardrails are not intended to limit the domestic policy decisions of 


Parties in relation to the provision of relief under the Convention, other than as expressly stated.  


445. Under paragraph 3, where a Party provides relief in accordance with paragraph 1(a) or (b) in 


determining the amount of payment or refundable tax credit provided under its domestic law, a Party shall 


not be allowed to directly limit the amount of relief by direct reference to the domestic tax actually paid by 


the relief entity to a Party in a fiscal year. In the case of paragraph 1(b), this means a Jurisdiction cannot 


effectively cap the amount of the credit at the domestic tax payable by the relief entity before the credit is 


provided. To allow for such for such capping would not allow for any temporary differences to be taken into 


account.  


446. Under paragraph 4, where a Party provides relief through either a non-refundable tax credit 


(paragraph 1(c)) or a deduction (paragraph 1(d)), the Party will be required to allow a relief entity to carry-


forward any unutilised amount of the non-refundable tax credit or deduction for a minimum of three fiscal 


years, and the calculation of the non-refundable tax credit or deduction cannot be limited to ensure there 


is never an amount to which carry-forward could apply.  


447. Under paragraph 4(a), a Party implementing a method described in paragraph 1(c) or (d) in its 


domestic law must ensure the calculation of the amount of non-refundable credit or deduction allows for 


the prospect of an excess amount to be generated in circumstances where there is insufficient tax paid by 


a relief entity in the fiscal period. This requirement is similar to the guardrail in paragraph 3, that a Party 


cannot limit relief directly by the tax payable by the relief entity in the fiscal year. This exclusion is required 


as without it, the carry-forward requirement in paragraph 4(b) could be effectively nullified if the relief 


entitlement were limited to the income tax actually paid in the fiscal period in which relief was given. If this 


was the case, there would be no relief amount available to be carried-forward and Parties would not be 


required to take into account temporary differences between the Elimination Profit (or Loss) and the 


domestic tax base. However, this requirement applies strictly to the calculation of the amount of the relief 


attribute under paragraph 1. For relief given in accordance with paragraphs 1(c) and (d), it does not require 
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a Party to give relief in any given year in excess of the domestic tax payable if the Convention did not 


apply. It merely requires that to the extent the relief attribute exceeds the domestic tax payable by the relief 


entity in the year that relief is given, the excess be carried forward for utilisation in a future fiscal year, in 


accordance with paragraph 4(b). As noted in paragraph 2, Parties are not restricted in their domestic policy 


decisions in relation to when any carry-forward credit can be utilised in a future fiscal year.  


448. For purposes of paragraph 4(b) tax credits and deductions will be considered unutilised if there is 


insufficient income subject to tax in a Party for the relevant fiscal year to allow for the entire relief attribute 


(credit or deduction) to be utilised by the relief entity. However, this is a minimum requirement and parties 


are permitted to adopt more favourable relief utilisation policies (for example, carry-back and/or longer 


carry-forward periods). However, a carry-forward of any excess for at least three fiscal years is the 


minimum requirement under the Convention. 


449. Paragraphs 3 and 4 are not intended to limit or restrict the domestic policy decisions of Parties in 


relation to the interaction of double taxation relief for Amount A and other tax credits available within a 


Party. For example, a Party will not be required to carry-forward any amount of relief provided under 


paragraphs 1(c) or (d) to the extent that it chooses to apply such relief before any other domestic tax credit 


available in its domestic law. Where this is the case, the Party is not required under the Convention to 


carry-forward any other unutilised non-refundable tax credit on the basis that the relief provided in 


accordance with paragraph 1 leaves insufficient capacity for those other non-refundable tax credits to be 


utilised. The prioritisation of the application of any carry-forward attribute, including those required under 


the Convention, is a matter for the domestic law of each Party. 


Paragraph 5 


450. Paragraph 5 provides the timeframe for Parties to provide relief in accordance with paragraph 1. 


Parties may choose to provide relief in either: 


a) the fiscal year of the relief entity that includes the last day of the Period for which the tax 


liability of the Designated Payment Entity is calculated; or  


b) the fiscal year that includes the date that is 18 months after the end of the Period. 


451. Parties may also choose to adopt both mechanisms. However, to the extent that either or both 


mechanisms are adopted, the implementation of each is subject to the conditions outlined in 


subparagraphs (a) and (b).  


Subparagraph (a) 


452. Where a Party chooses to apply subparagraph (a), this will most likely require the amendment of 


the income tax return of the relief entity in order to give effect to double taxation relief. That is, a relief entity 


will need to amend an already filed income tax return to include the relief claim, of which the Party would 


then issue a refund of the relief in accordance with its domestic law. However, a Party will be required to 


provide relief to the relief entity within 90 days of receiving a valid claim for relief. This requirement also 


applies in circumstances where relief is provided under paragraph 1(a), even though the relief entity may 


not have an income tax year relevant to the Jurisdiction. For example, when the relieving jurisdiction elects 


the option allowed by Article 13(5), relief may be provided directly to the Designated Payment Entity rather 


than to a Group Entity that is a tax resident or has a Taxable Presence in the Party.  


453. A “valid claim for relief” is any application or amendment request that meets all the domestic law 


requirements stipulated by the Party. Parties are free to determine in their domestic law the necessary 
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information requirements required for such a claim. Upon receipt of a valid claim for relief, a Party would 


be required to provide relief within 90 days. However, the prescribed period of 90 days is not considered 


to commence until all the necessary requirements stipulated in the domestic law of the Party has been 


provided.  


454. Further, a Party may also allow for a relief entity to file an application or amendment request prior 


to the domestic law requirements being met. This would be the case where a Party allows for the 


submission of an application or amendment request to a tax return prior to any tax being paid by the 


Designated Payment Entity to other Parties in order to initiate the relief process, but the domestic law 


entitlement to double taxation relief requires the Designated Payment Entity to have actually paid tax. 


Parties may put in place such processes to increase the timeliness of the provision of double taxation relief. 


Where this occurs, the “claim for relief” will be considered “valid” at the time the Designated Payment Entity 


pays the tax, rather than the filing date of the application or amendment request.     


455. Upon receipt of a valid claim for relief a Party will have 90 days to provide relief, unless the Party 


opens an audit in relation to the relief claimed. If an audit is opened on the relief claim the prescribed time 


limit would no longer apply. Auditing a relief claim may also include the Party auditing other elements of 


the relevant tax return, as these elements may have an effect on the amount of relief provided by the Party 


for the fiscal period. However, this requirement does not preclude a Party from auditing the relevant fiscal 


period and the relief claim at a date after relief has been given.  


456. The date when relief is considered to be provided is when a relief entity gains the cash-flow benefit 


of relief. This is when a refund is paid to the relief entity, or the amount is credited to the relief entity’s 


running balance account. A running balance account is the summary of indebtedness to or from the tax 


administration by a taxpayer. Many Jurisdictions use such accounts as it allows for taxpayers to meet their 


respective tax obligations (including VAT and other taxes) through a single payment stream and refunds 


can be used to offset liabilities. Therefore, crediting against such an account is akin to providing a cash 


payment as the relief entity can immediately use the amount to offset other liabilities (including instalment 


payments). This also means Parties will not be considered to have breached their obligation in accordance 


with subparagraph (a) where the relief provided is offset against another pre-existing liability of the relief 


entity rather than resulting in a payment. 


Subparagraph (b) 


457. Parties may also choose to provide relief without requiring the amendment of the income tax return 


referrable to the fiscal period of the Covered Group. Generally, this would mean that a Party would give 


relief in the fiscal year that includes the date that is 18 months after the end of the Period – which is when 


payments made by the Designated Payment Entity in relation to tax under Article 4 become due.  


458. Where this is the case, a Party shall allow for relief to be provided through the domestic tax 


procedures of that Party, without the need to amend previous fiscal year tax returns. Relief entities should 


be able to claim relief through their domestic tax returns in the relieving jurisdiction. As part of that domestic 


tax return procedure, Parties would be free to require any additional information considered necessary. 


However, the provision of relief under subparagraph (b) is only allowed in circumstances where a Party 


has in place a regime requiring payment toward an expected liability in instalments or an interim tax filing 


during a fiscal year, to provide the cash-flow benefit of relief to a relief entity prior to the lodgement of the 


tax return for the relevant income tax year the relief is provided. 


459. This requirement is to ensure an appropriate and timely outcome where relief is provided without 


the amendment of the income tax return referrable to the fiscal period. Where a Party chooses to provide 


relief in accordance with paragraph 1(b) through (d), it shall be required to allow for a relief entity to make 
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a downward adjustment toward an expected liability in instalments or an interim tax return during a fiscal 


year. This is to ensure that the cash-flow benefit of relief is provided to the relief entity at the next earliest 


possible time. Such an adjustment is only required to instalment payments after a relief entity becomes 


entitled to relief under the domestic law of the Party. For example, a Party may require that foreign tax be 


paid (rather than accrued) in order for a relief entity to be entitled to relief. Therefore, the Party would be 


required to allow the relief entity to reduce its next instalment after the Designated Payment Entity actually 


pays tax in relation to its obligations under Article 4.  


460. It is noted that the requirement to provide relief at the earliest payment after a relief entity become 


eligible does not necessarily mean that the cash-flow benefit provided fixes the amount of the relief 


entitlement of the relief entity. As paragraph 2 allows for the calculation of relief to be subject to domestic 


law, any downward adjustment to an instalment payment or interim tax liability during a relief entity’s tax 


year that is based on an estimate of entity’s expected tax liability (i.e. instalment payment or interim liability) 


may be subject to an adjustment as part of the lodgement of the end of year tax return. It is also noted that 


where relief cannot be exhausted in a fiscal year due to a deficit of instalment payments or interim liability, 


or due to the timing of the instalment payment or interim tax filing, the Party is required to make an 


adjustment as part of the lodgement of the end of year tax return. 


Paragraph 6 


461. Paragraph 6 provides for the deeming rules to ensure that relief can be provided in circumstances 


where a relief entity or a local entity satisfies the Designated Payment Entity’s obligation to pay tax in a 


Party due to the liability under Article 17. Where a relief entity or a local entity meets an obligation of the 


Designated Payment Entity in accordance with Article 17, relief will be available to the relief entity as if the 


Designated Payment Entity has met its obligation.  


Paragraph 7 


462. Paragraph 7 defines the terms “relevant portion of the tax paid by the Designated Payment Entity” 


and "adjusted Amount A relief amount allocated to the relief entity” for purposes of paragraph 1 to ensure 


the appropriate outcomes in situations where Amount A Profit or Amount A relief amounts are attributed to 


Jurisdictions that are not Parties to the Convention.  


463. Paragraph 7(a) applies in circumstances where a Party provides double taxation relief to a relief 


entity via a direct payment, refundable tax credit or non-refundable tax credit. Where this is the case, the 


“relevant portion of the tax paid by the Designated Payment Entity” that is attributable to each relief entity’s 


Amount A relief amount (allocated under Article 13) is defined by reference to the ratio in paragraph 7(a) 


which proportionately allocates the tax paid on Amount A relief amounts attributable to Parties to the 


Convention. That is, the formula aims to remove any tax paid by the Designated Payment Entity from the 


calculation that is attributable to a relieving jurisdiction that is a not a Party to the Convention, from the 


portion attributable to the relief entity’s Amount A relief amount. In effect, this ensures that relieving 


jurisdictions do not have an obligation to relieve tax paid by the Designated Payment Entity that is 


attributable to non-Party relieving jurisdictions in circumstances where the full amount of Amount A Profit 


is still subject to tax in a Party due to the fact that Article 4(2) does not apply to reduce the Amount A Profit 


available for taxation by the Amount A relief amount allocated to the non-Party relieving jurisdiction. This 


will apply in circumstances where, after the 2-year transition period, a relieving jurisdiction is not a Party to 


the Convention and does not have agreement for the avoidance of double taxation with respect to taxes 


on income (whether or not other taxes are also covered) in force with the Party that is allocated the taxing 


right to Amount A Profit under Article 5. 
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464. Paragraph 7(b) applies in circumstances where double taxation relief is provided via a deduction. 


As the relieving obligation under paragraph 1(d) is undertaken by reference to the Amount A relief amount 


rather than tax paid, the "adjusted Amount A relief amount allocated to the relief entity” in paragraph 7(b) 


is the relief entity’s Amount A relief amount reduced on a proportionate basis to take into account Amount 


A Profit that is allocated to a non-Party under Article 5, but because the Jurisdiction is not a Party, the 


amount is not subject to tax under Article 4. Therefore, the "adjusted Amount A relief amount allocated to 


the relief entity” will ensure an appropriately lower relief entitlement in situations where Amount A Profit is 


allocated to a non-Party and therefore not subject to tax under the Convention. 


465. Both paragraph 7(a) and (b) are relevant, respectively, for determining the portion of the Group’s 


taxation and adjusted Amount A relief amount under the Convention allocated to each relieving jurisdiction. 


Regardless, the amount of relief provided by each relieving jurisdiction is subject to paragraph 2, and as 


such the domestic law of the relieving jurisdiction subject to the requirements outlined in Article 12(3) 


through (5).    


466. In addition, paragraph 7(c) aligns the meaning of the term “relief entity” for purposes of Article 12 


with meaning of “relief entity” as outlined in Article 13(12)(a).   


Paragraph 8 


467. In circumstances covered by Article 11(15), where a relief entity is in a relieving jurisdiction that 


was not a Party in the previous Period, paragraph 8 excludes any amount of prior unallocated Amount A 


relief from the Amount A relief amount of the Covered Group. In effect, the result is that for such relief 


entities (all relief entities in a Jurisdiction to which Article 11(15) is applicable for the Period), the relief 


obligation of the relieving jurisdiction is determined solely on the basis of the Amount A Profit subject to 


tax under Article 4 in the Period. This ensures that the relieving obligation of such relieving jurisdictions 


does not include an obligation to provide relief for tax on Amount A Profit in a Period in which the relieving 


jurisdiction was not a Party. 


468. Where relief is provided through a mechanism provided for in Article 12(1)(a) through (c), the “tax 


paid by the Designated Payment Entity” component should not include any tax paid in relation to prior 


unallocated Amount A relief, as the Amount A relief amount of such Jurisdictions excludes any amount of 


prior unallocated Amount A relief and the denominator in the ratio in Article 12(7)(a)(ii) is reduced by the 


sum of any prior unallocated Amount A relief that forms part of the Amount A relief allocated to relieving 


jurisdictions that are Parties to the Convention. 


469. Where relief is provided through a mechanism provided for in Article 12(1)(d), both the numerator 


and denominator of the ratio outlined in Article 12(7)(b) should exclude any amount attributable to prior 


unallocated Amount A relief.   


470. The intended outcome of paragraph 8 is illustrated in Example 3 above.  


Article 13 – Identification of relief entities entitled to elimination of double 


taxation 


471. Article 13 provides how a Party that is a relieving jurisdiction under Article 11 is required to identify 


those Group Entities which are entitled to double taxation relief in accordance with Article 12 in relation to 


payments made by the Designated Payment Entity to market jurisdictions. 
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472. In addition, Article 13 also deals with the treatment of compensation payments from relief entities 


to the Designated Payment Entity, and where applicable from the Designated Payment Entity to a local 


entity. These compensation payments are required to ensure that the Designated Payment Entity is 


adequately funded by relief entities to meet its required payment obligations under the Convention.  


473. The requirements under Article 13 are not intended to compel a Party to treat Group Entities 


separately in circumstances where those Group Entities are treated as a single taxpayer for income tax 


purposes in the domestic law of the Party, e.g. in domestic tax consolidation tax regimes. In such 


circumstances, a Party shall meet its obligations under Articles 12 and 13 through the calculation and 


provision of double taxation relief on a consolidated basis. 


Paragraph 1 


474. Paragraph 1 outlines the default method as to how a Party that is a relieving jurisdiction under 


Article 11 is required to identify those relief entities which are eligible for double taxation relief in that Party.  


475. “Relief entity” is defined in subparagraph (a) and includes any Group Entity of a Covered Group 


identified under paragraphs 1 through 5. This includes a Taxable Presence of a non-resident Group Entity 


in the relieving jurisdiction.  


476. Further, an incorporated Joint Venture to which Annex B Section 4(14) applies in relation to a 


Covered Group may also be considered a “relief entity” notwithstanding it is not a Group Entity of a Covered 


Group. This is to ensure that the modifications for incorporated Joint Ventures in Annex B Sections 4 and 


5 apply appropriately. Therefore, for purposes of Article 13, such incorporated Joint Ventures are to be 


included within the meaning of “Group Entity”. Without such a modification, it may be the case that a 


relieving jurisdiction is identified in which no Group Entity has a tax liability and therefore may result in no 


double taxation relief being provided.  


477. As a default, a Party will be required to identify relief entities on the basis of the following amounts 


for a Period: 


a) excess profit; 


b) taxable profit; or 


c) accounting profit. 


478. All of the above metrics provide a direct or close proxy in determining which relief entities derive 


the residual profits of a Covered Group. A Party will be free to choose between any of the abovementioned 


available metrics. It is expected that Parties will adopt a consistent approach to choosing between the 


metrics.  


479. The definition of “excess profit” depends on whether the relief entity is a tax resident of the relieving 


jurisdiction or has a Taxable Presence in the relieving jurisdiction. However, conceptually the excess profit 


is the Elimination Profit (or Loss) of the entity or Taxable Presence, reduced by the product of the entity’s 


(or Taxable Presence’s) Elimination Threshold Return on Depreciation and Payroll multiplied by its 


depreciation and payroll.  


480. “Taxable profit” is the profit liable to income tax under the domestic law of the Party for the Period. 


This should be easily determined through the domestic tax returns of Group Entities.  
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481. Lastly, “accounting profit” is the profit reflected in the financial statements prepared under an 


Acceptable Financial Accounting Standard. In circumstances where a Group Entity does not prepare 


audited financial statements, it will not be required to prepare such financial statements. Its calculation of 


accounting profit for purposes of Article 13 may merely be determined in accordance with an Acceptable 


Financial Accounting Standard. A Taxable Presence may not have separate financial accounts. Therefore, 


its accounting profit may be determined by the domestic laws of the Party. However, a Party could provide 


that the determination of the accounting profit of a Taxable Presence is determined in accordance with 


Annex B Section 4(3), or on the basis of what would have been reflected in the separate financial accounts 


determined in accordance with an Acceptable Financial Accounting Standard of the Taxable Presence, if 


they existed.    


Paragraphs 2 through 4 


482. Paragraphs 2 through 4 describe the “waterfall” approach a Party must take in allocating the right 


to double taxation relief. The reason for the “waterfall” approach is to limit the amount of Group Entities 


that need to be provided with double taxation relief.   


483. A Party will be required to allocate the right to double taxation relief through first assigning relief to 


the Group Entity with the highest amount of profit under the chosen metric in paragraph 1. Relief will be 


allocated to that Group Entity until its “profit” is equalised to the Group Entity with the second highest 


“profit”. The process will then continue until the entirety of the right to relief for that Party has been 


exhausted.  


484. For example, assume a Party under Article 11 is required to relieve 800 (i.e. the Party’s Amount A 


relief amount is 800). The Party has chosen “excess profit” as its relevant metric. There are eleven Group 


Entities in the Party, with the following characteristics: 


• 1 entity (Entity 1) has excess profit of 800. 


• 2 entities (Entity 2 and Entity 3) have excess profit of 300 each. 


• 5 entities have excess profit of 25 each. 


• 3 entities have excess profit of nil. 


In accordance with paragraphs 2 through 4, the Party would allocate relief on the following basis: 


• The Party would first allocate 500 of relief to Entity 1. 


• The Party would then allocate 100 of relief to the Entity 1, and Entity 2 and Entity 3 (i.e. those with 


excess profit of 300).  


• Therefore, Entity 1 would have an Amount A relief amount of 600 and Entity 2 and Entity 3 would 


have an Amount A relief amount of 100 respectively. 


485. It is not intended that paragraphs 2 through 4 treat Group Entities separately in situations where a 


Party treats such entities as a single taxpayer. Where this is the case, the Party shall modify the application 


of the “waterfall” to ensure that those Group Entities that are treated as a single taxpayer for income tax 


purposes in the domestic law of the Party are treated as a single entity for allocation under the “waterfall”. 


The Party shall also be required to calculated relief provided under Article 12 on a similar basis.    
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Paragraph 5 


486. Paragraph 5 permits a Party to use any other method to allocate the entitlement to relief from 


double taxation among Group Entities than those prescribed in paragraph 1. This may include additional 


metrics in the domestic law of the Party, or the discretion to agree a different metric between the tax 


administration and the relevant entities of the Covered Group in the Party.  


487. However, the use of a metric other than those prescribed in paragraph 1 is only allowed in 


circumstances where the tax administration and all the relief entities that would be identified under 


paragraphs 2 through 4 and the entity or entities that will be eligible for relief under the agreed metric, 


consent to the use of a different method of allocating the entitlement to relief from double taxation. Further, 


Parties are required to put in place measures to give effect to this flexibility only to the extent permitted by 


their domestic law.      


488. This flexibility is intended to allow tax administrations and Covered Groups to agree to an 


alternative metric, including the provision of relief to a single taxpayer or to the Designated Payment Entity 


directly. In ensuring consent of the relief entities, Group Entities relevant to a Party may give authority to a 


single Group Entity to consent on behalf of the relief entities. Further, such an election or agreement to 


use a different allocation metric shall not be considered irrevocable by either relief entities identified under 


paragraphs 2 through 4 or the Party.     


Paragraphs 6 through 12 


489. Paragraphs 6 through 9 and paragraph 11 give effect to the “compensation payments” made by 


relief entities to the Designated Payment Entity. This reflects three things: 


• The Designated Payment Entity is making payments to Parties in accordance with Article 4 


economically on behalf of relief entities. As such, relief entities are entitled to double taxation relief 


under Article 12 in relation to payments made by the Designated Payment Entity in accordance 


with Article 4.  


• Relief entities are required to make such compensation payments to the Designated Payment 


Entity in order to fund their proportion of the liability of the Designated Payment Entity to market 


jurisdictions.  


• Parties are given the option to allow for Covered Groups to reduce the compensation payment 


required to be made between a relief entity and a Designated Payment Entity in order to access 


double tax relief. However, this requirement is not mandatory for Parties to include in their domestic 


law.  


490. Where a relief entity pays a liability of the Designated Payment Entity in accordance with Article 


17, it is not obliged to make a compensation payment to the Designated Payment Entity. In the event the 


relief entity makes such a payment, paragraph 6 specifies that any compensation payment made to the 


Designated Payment Entity will not be disregarded for tax purposes and will be subject to the domestic tax 


laws of the Parties. This is to ensure that payments cannot be made to the Designated Payment Entity 


and/or local entities without any tax consequences to the extent that a relief entity has paid a liability for 


the Period under Article 17.     


491. Paragraph 7 requires that a Party shall not be obligated to provide double taxation relief to a relief 


entity unless such compensation payments have been made. However, in circumstances where Article 17 


applies, to the extent the relief entity pays the taxing Jurisdiction, releasing the Designated Payment Entity 
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of its obligation, there is no obligation on the relief entity to make a compensation payment to the 


Designated Payment Entity for the amounts paid by the relief entity and the Party shall be obliged to provide 


double taxation relief to the relief entity pursuant to Article 12.  


492. In determining the amount of the compensation payment required to be made by a relief entity to 


a Designated Payment Entity, paragraph 7 requires that the payment should be equal to the Amount A 


compensation payment limit, i.e. equal to the relief entity’s proportion of the tax liability of the Designated 


Payment Entity to all Parties in accordance with Article 4. This is determined by multiplying the tax liability 


of the Designated Payment Entity to all Parties for the Period by the proportion of the Covered Group’s 


Amount A relief amount allocated to the relief entity. However, in accordance with paragraph 11, a Party 


may, in its domestic law, allow for a relief entity and the Designated Payment Entity to agree to lower the 


amount of compensation payment. Where this is the case, the Amount A compensation payment limit is 


reduced to the agreed amount (which can be zero).    


493. Paragraph 8 requires a Party to effectively restrict the amount of the compensation payment to the 


amount of tax paid by the Designated Payment Entity on the Amount A relief amount allocated to the relief 


entity. This is referred to as the “Amount A compensation payment limit”. This ensures that any tax 


exemption only applies to the extent of the amount the relief entity would have been liable to in a market 


jurisdiction if it was the legally obliged taxpayer. Where the Amount A relief amount allocated to a relief 


entity also includes any “prior unallocated Amount A relief”, any tax paid by the Designated Payment Entity 


under Article 4 in the prior Period in respect of the prior unallocated Amount A relief should also be included 


for the purpose of determining the Amount A compensation payment limit. Conversely, where under Article 


12, there is unallocated Amount A relief for a Period, the tax paid by the Designated Payment Entity under 


Article 4 for that Period in respect of the unallocated Amount A relief should be excluded for the purpose 


of determining the Amount A compensation payment limit. 


494. Under paragraph 9, the amount of the compensation payment shall be disregarded by the Parties 


for all income tax purposes and for the purpose of calculating the entity elimination profit (or loss) and 


taxable presence elimination profit (or loss). This means that for a relieving jurisdiction, a compensation 


payment shall not be deductible, and the compensation payment should not be subject to tax in the hands 


of the Designated Payment Entity. This prohibition also extends to other tax items, including Value Added 


Taxes, customs, remittance taxes and withholding taxes. Further, compensation payments should not 


distort the outcomes for determining the Elimination Profit (or Loss) of Group Entities in future Periods.  


495. However, compensation payments will only be disregarded if those payments are made from a 


relief entity to the Designated Payment Entity. This includes circumstances where a relief entity is 


determined under a metric in accordance with paragraph 5. That is, the obligation to provide a 


compensation payment is determined by the entity that is entitled to double taxation relief under paragraphs 


1 through 5. Further, the exemption from taxation for compensation payments only applies in 


circumstances where the Designated Payment Entity or local entity pays the tax to Parties and not in 


circumstances where the relevant liability is met by a relief entity in accordance with Article 17. Where a 


local entity pays an obligation of the Designated Payment Entity in accordance with Article 17, the 


compensation payment from the relief entity to the Designated Payment Entity is disregarded from taxation 


only where a compensation payment is made from the Designated Payment Entity to the local entity (to 


the extent the compensation payment is equal to the liability paid by the local entity in accordance with 


Article 17 for the Period). Where this applies, paragraph 9(b) disregards the compensation payment from 


the Designated Payment Entity to the local entity for tax purposes and for the purpose of calculating the 


entity elimination profit (or loss) and taxable presence elimination profit (or loss).        


496. Paragraph 10 specifies that a Party shall ensure that Covered Groups are not restricted in being 


able to put in place arrangements that allow for relief entities to make compensation payments to the 
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Designated Payment Entity (and where applicable from the Designated Payment Entity to a local entity). 


This assessment will need to be undertaken individually by each Jurisdiction. However, no express 


measures are required under paragraph 10 where the domestic laws of a Jurisdiction do not restrict 


Covered Groups from putting in place the required arrangements to make compensation payments.  


497. Where, the domestic law of a Party directly or indirectly prohibits the ability of a Covered Group to 


put in place arrangements for compensation payments under the Convention, the Party will be required to 


remove such limitations or put in place specific measures to ensure that such payments can be undertaken. 


When such measures are necessary to allow for compensation payments to be made, the Parties will have 


discretion in relation to what measures they adopt to allow for compensation payments to be made in 


accordance with the Convention. This may include specifying a direct legal obligation for an entity to make 


such a payment, or imposing a surcharge on an entity that does not make such a payment to commercially 


compel entities to make such payments.  


498. Paragraph 11 allows for a Party, if it chooses, to allow for Groups to reduce the compensation 


payment required to be made by relief entities to the Designated Payment Entity in order to satisfy to 


requirements of paragraph 7. In situations where the relief entity and the Designated Payment Entity 


contractually agree, as part of a Covered Group’s Amount A funding agreement, relief entities will be 


entitled to relief on the condition it makes a compensation payment of the agreed amount in the Covered 


Group’s Amount A funding agreement. However, the agreed amount cannot exceed the tax paid by the 


Designated Payment Entity with respect to the share of the Amount A relief amount that is allocated to the 


relief entity under Article 13. Further, where the relief entity and the Designated Payment Entity agree to a 


lower compensation payment, the payment will only be eligible to be disregarded to the extent the payment 


does not exceed the legal obligation contained in the Covered Group’s Amount A funding agreement. 


Where a lower amount is agreed, the agreed lower amount will be the relevant amount of the Amount A 


compensation payment limit for the purpose of applying paragraphs 7 through 10.  


499. Paragraph 11 is not mandatory for Parties to the Convention to implement in their domestic law. 


However, to the extent that a Party to the Convention that is a relieving jurisdiction does choose to 


implement such flexibility, other Parties to the Convention must accommodate the policy choice in their 


domestic law. That is, a relieving jurisdiction may allow for relief entities in its Jurisdiction to vary the 


required amount of an Amount A compensation payment to the Designated Payment Entity, in order to be 


entitled to double tax relief. The Party for which the Designated Payment Entity is a resident must, for 


purposes of paragraph 9, disregard for all income tax purposes, the amount of the compensation payment 


from a relief entity to the Designated Payment Entity, notwithstanding that the Party does not give such 


flexibility in its domestic law to relief entities in its own Jurisdiction.  


500. Paragraph 12 contains the definitions used in the Article. 


Paragraph 13 


501. As the term “relief entity” in paragraph 12(a) includes incorporated Joint Ventures to which Annex 


B Section 4(14) applies in relation to a Covered Group, paragraph 13 specifically ensures that the relevant 


metric chosen by a Party to identify relief entities only takes into account the relevant share of the Covered 


Group’s interest in the incorporated Joint Venture. That is, in circumstances where an incorporated Joint 


Venture operates in a relieving jurisdiction, for purposes of identifying whether it is a relief entity and any 


Amount A relief amount allocated to it, only the portion of the Covered Group’s interest is relevant. For 


example, assume a Covered Group has a 25% interest in an incorporated Joint Venture and the relevant 


relieving jurisdiction has chosen to use taxable profit as the relevant metric. Only 25% of the taxable profit 


of the incorporated Joint Venture is relevant for the purpose of applying the waterfall outlined in paragraphs 


2 through 4. 
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Part V – Administration and certainty 


 


Section 1 – Administration  


Article 14 – Filing requirements 


502. Article 14 provides a uniform and harmonised approach to the filing of the relevant information in 


relation to the calculation of Amount A Profit and the amount of double taxation relief available for a 


Covered Group and the relevant Group Entities. In order for tax administrations to assess the tax due or 


relief to be granted in relation to Amount A, a Covered Group will be required to submit the Amount A Tax 


Return and Common Documentation Package to the relevant tax administration.  


Paragraph 1  


503. Paragraph 1 establishes that Parties shall allow Covered Groups between 9 and 12 months from 


the end of a Period to file an Amount A Tax Return and Common Documentation Package. The primary 


obligation to provide the Amount A Tax Return and Common Documentation Package to a tax 


administration falls on entities that are subject to the Act (i.e. the Designated Payment Entity and entities 


eligible for double taxation relief).  


504. Paragraph 1 does not preclude all Parties from agreeing a standardised single filing date at a 


future date (e.g. as part of the Inclusive Framework’s development of Model Rules, via the Conference of 


the Parties, or via a multilateral competent authority agreement). However, paragraph 1 does establish 


guardrails as to the limits of that discussion and any single agreed filing date would need to be between 


nine and twelve months from the end of a Covered Group’s Period. 


Paragraph 2 


505. Subparagraph (a) provides that where an Amount A Tax Return and Common Documentation 


Package is filed by the time prescribed by the Party of the lead tax administration, Parties to the Convention 


will deem the filing obligation of the Covered Group met. This means that all Group Entities that are 


required to file an Amount A Tax Return and Common Documentation Package for a Period, will be 


deemed to have met their filing requirement within the prescribed time limit for all Parties, in circumstances 


where the Amount A Tax Return and Common Documentation Package is filed by the time prescribed by 


the Party of the lead tax administration. Subparagraph (b) notes that where an Amount A Tax Return and 


Common Documentation Package is not filed by the time prescribed by the Party of the lead tax 


administration, a Party to the Convention will deem any Group Entity’s filing obligation met on the date the 


Amount A Tax Return and Common Documentation Package is filed with the lead tax administration.  


Article 15 – The Amount A Tax Return and the Common Documentation 
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Paragraph 1  


506. Article 15 sets out the content of the Amount A Tax Return and Common Documentation Package. 


The Amount A Tax Return and Common Documentation Package will enable tax administrations of Parties 


to assess the tax due under Article 4 or assist in the determining of the relief to be provided to relief entities 


of the Covered Group.  


Paragraph 2 


507. Paragraph 2 provides that the Conference of the Parties shall develop a standard template for the 


Amount A Tax Return and Common Documentation Package. This template will be agreed by the 


Conference of the Parties after the signing of the Convention.   


508. The Amount A Tax Return and Common Documentation Package will include, but is not limited to, 


revenue and profit numbers of the Covered Group as well as relevant adjustments, on a Group level and 


if applicable, on a segmented level.  


509. In addition, Covered Groups will need to provide revenue sourcing figures for each Jurisdiction, 


support their application of losses and the marketing and distribution profits safe harbour adjustment and 


provide the calculations underpinning the application of the elimination of double taxation relief rules 


(including adjustments in accordance with Article 18), as well as for the application of the exclusions for 


extractives and regulated financial services.  


510. The Amount A Tax Return and Common Documentation Package will contain the relevant 


information to show how the liabilities under Article 4 are determined and provide the relevant calculations 


in determining the Amount A relief amount for Jurisdictions subject to Articles 11 through 13.  


511. The Amount A Tax Return and Common Documentation Package will also be used to provide the 


Covered Group’s request for an advance certainty review, or a comprehensive certainty review for the 


Period.  


Article 16 – Streamlined compliance 


512. Article 16 defines the conditions for the Designated Payment Entity to benefit from streamlined 


compliance in relation to liabilities under Article 4. The intention of the Article is that, where the Designated 


Payment Entity has filed an Amount A Tax Return and Common Documentation Package (centrally with 


the lead tax administration), it should not be subject to further income tax filing obligations in a Party, unless 


the Designated Payment Entity has a Taxable Presence in the Party other than that subject to tax under 


Article 4.  


513. The aim of the streamlined compliance for Amount A is to enable Covered Groups to meet the 


relevant tax filing obligations in market jurisdictions through the Amount A Tax Return and Common 


Documentation Package and align the timing of payment obligations.     


Paragraph 1 


514. Paragraph 1 outlines the streamlined compliance treatment that Parties will apply to the 


Designated Payment Entity in relation to liabilities under Article 4. The rules outlined in paragraph 2 have 


no effect on the obligations of any other Group Entity subject to tax in the Party.  
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515. Subparagraph (a) details that where a Covered Group’s Amount A Tax Return and Common 


Documentation Package has been filed, either in the market jurisdiction or with the lead tax administration, 


a Party shall deem the Designated Payment Entity to have met its income tax filing obligations (or if Amount 


A is separately taxed, filing obligations in relation to Amount A) in that Party for the Period. This provision 


requires a Party to effectively turn off the requirements for the lodgement of a local income tax return and 


any other income tax filing requirements triggered by having income liable to tax in the Party for the 


Designated Payment Entity (for instance, lodgement of financial reports). However, this does not affect the 


obligations of any other entity in the Covered Group that may have filing obligations in the Party.    


516. Subparagraph (b) lists the information required for a Party to be able to register the Designated 


Payment Entity for tax purposes. The subparagraph overrides any domestic requirements in the Party 


typically required for registration.   


517. Subparagraph (c) requires a Party to align the domestic fiscal year of the Designated Payment 


Entity with the Period of the Covered Group.  


518. Subparagraph (d) requires a Party to provide that any profit subject to tax in accordance with 


Article 4 is deemed to be derived for income tax purposes in the domestic law of the Party on the last day 


of the Period. Similar to subparagraph (b), the intent of this subparagraph is for Parties to reduce the need 


for Covered Groups to have different filing and payment dates in multiple Parties in which they have no 


activities. The subparagraph also intends to align the dates from which any administrative penalties for late 


or non-payment of tax, would apply. 


519. Subparagraph (e) ensures that where the Designated Payment Entity is subject to streamlined 


compliance, the Party does not require profit subject to Article 4 to be included in any income tax instalment 


regime (or advance tax). The reason for excluding profit subject to Article 4 from any instalment tax 


payment is because unlike other income, the calculation of profit under Article 4 only happens after the 


end of the Period.  


520. Subparagraph (f) requires a Party to provide the deadline by which tax due in accordance with 


Article 4 must be paid is no later than 18 months after the Period. This reduces the number of different 


payment dates in multiple Jurisdictions in which a Covered Group has no taxable activities. 


521. Subparagraph (g) requires Parties to ensure that where the Designated Payment Entity registers 


in a Jurisdiction solely because of Article 4, any domestic notices, registrations, or other actions not 


connected to the tax charged in accordance with Article 4 that would normally result from such a 


registration shall not apply.  


Paragraph 2   


522. For those Parties that choose to tax Amount A as part of their current income tax regimes, 


paragraph 2 establishes when a Party shall consider the Designated Payment Entity to qualify for the 


streamlined treatment outlined in paragraph 1. For the Designated Payment Entity to qualify for the 


streamlined compliance in a Party, it must have no income liable to tax in that Jurisdiction (other than 


Amount A Profit and income subject to a final withholding tax) and must not be benefitting from a regime 


permitting it to use income tax attributes of another Group Entity (for example, claiming group loss relief or 


being part of a tax consolidated group) in the Jurisdiction for the Period. 


523. Where a Party taxes Amount A separately to its current income tax regime, the Designated 


Payment Entity shall always be eligible for streamlined compliance to meet its obligations under Article 4 


to that Party, provided there is no reduction for tax attributes of other Group Entities. The intent of 
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paragraph 2 is to only limit streamlined compliance where there is an interaction between Article 4 and the 


current income tax regime of the Party for the Designated Payment Entity. The Designated Payment Entity 


will need to reassess its eligibility for streamlined compliance for each Period. 


524. The reason for requiring Parties to restrict streamlined compliance with the criteria outlined in 


paragraph 2 (for those Parties that tax Amount A under their current corporate income tax regimes), is that 


in circumstances where the Designated Payment Entity has any other relevant interaction with an income 


tax regime in a Jurisdiction (i.e. other taxable income or the ability to use domestic losses) the entity would 


already have a current filing obligation in the Jurisdiction. Further, those Parties may need significantly 


more information than can be achieved through a harmonised Amount A Tax Return and Common 


Documentation Package, which only covers the calculation and information in relation to amounts under 


the Convention, not any other income tax obligation. Therefore, for those Parties, the Designated Payment 


Entity will need to comply with its income tax obligations, including the inclusion of Amount A Profit in 


accordance with paragraph 4, through the general income tax procedures of a Party.  


Paragraph 3 


525. Where a Party chooses to tax Amount A Profit using a separate income tax regime and where 


Amount A Profit is not offset with other tax attributes (such as group loss relief, if applicable under the 


domestic law of the Party) in the Period, the Party shall recognise the Designated Payment Entity to be 


eligible for streamlined compliance (even where it has income, other than Amount A Profit that is sourced 


in the market jurisdiction).  


526. Conversely, where a Jurisdiction chooses to tax Amount A Profit under its current corporate 


income tax regime and allows for interaction with domestic tax attributes, the Designated Payment Entity 


will be required to meet the requirements of paragraph 2 to qualify for streamlined compliance.         


Paragraph 4 


527. Where streamlined compliance does not apply in a Party (i.e. where a Party allows Amount A Profit 


to interact with other tax attributes, and a Designated Payment Entity uses those other tax attributes), 


Parties are required to ensure that Amount A Profit will be included in the Designated Payment Entity’s 


earliest income tax year for which the final income tax return has not been submitted. This includes an 


income tax year which may have ended but for which the final tax return has not yet been lodged, or was 


required to be lodged, before the filing deadline of the Covered Group’s Amount A Tax Return and 


Common Documentation Package in the Party of the lead tax administration. The purpose of this deeming 


rule is to ensure taxation of Amount A through domestic procedures is not unduly delayed where 


streamlined compliance is not available. Such delays may create issues for Covered Groups in relation to 


the availability of double taxation relief for Amount A taxation.  


528. Thus, where:  


a) the Designed Payment Entity is not eligible for streamlined compliance in a market jurisdiction: 


and 


b) on the day of the Covered Group’s Amount A Tax Return and Common Documentation 


Package is lodged in the Party of the lead tax administration, the Designated Payment Entity 


has not yet submitted a final tax return, or was required to submit a final tax return; 


regardless of the fact the income tax year may have finished, the Designated Payment Entity shall 


include its Amount A Profit for the Period in that income tax return.   
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529. Where the filing of the final tax return in the market jurisdiction has occurred prior to the day the 


Covered Group’s Amount A Tax Return and Common Documentation Package is required to be lodged in 


the Party of the lead tax administration, the Amount A Profit will be deemed to be derived on the day the 


Covered Group’s Amount A Tax Return and Common Documentation Package is required to be lodged in 


the Party of the lead tax administration. This means Amount A Profit should be included in the current year 


income tax filing and also may be subject to tax under the market jurisdiction’s instalment tax regime (if 


applicable). 


Box 17. Example – Deeming rule 


Jurisdiction X is the Jurisdiction of residence of the Designated Payment Entity and also has Amount A 


Profit allocated to it under Article 4. Jurisdiction X does not tax Amount A separately and allows for 


interaction with other tax attributes. As the Designated Payment Entity has other income subject to tax 


in Jurisdiction X, it is not eligible for streamlined compliance in relation to Amount A Profit in 


Jurisdiction X.  


The Designated Payment Entity’s income tax year and accounting year align (both end 31 December) 


in Jurisdiction X. Jurisdiction X is also the lead tax administration for the Covered Group and requires 


the Amount A Tax Return and Common Documentation Package to be filed no more than twelve months 


from the end of a Period.  


For Amount A purposes, for FY25, the Amount A Tax Return and Common Documentation Package is 


due on 31 December 2026. As the Designated Payment Entity is not eligible for streamlined compliance 


in Jurisdiction X for FY25, it will: 


If the (final) income tax return for FY25 in Jurisdiction X is required to be filed more than 12 months 


after the end of the income tax year – Amount A Profit for FY25 will be deemed to be derived on the 


last day of the FY25 income tax year and will be included in the FY25 final income tax return; or  


If the (final) income tax return for FY25 in Jurisdiction X is required to be filed less than 12 months after 


the end of the income tax year – Amount A Profit for FY25 will be deemed to be derived on 


31 December 2026 and will be included in the FY26 income tax return, including for instalment / 


advance tax purposes 


 


Box 18. Examples – Streamlined Compliance 


The following examples illustrate the application of streamlined compliance Article 16.  


ABC Group is a Covered Group for Amount A. The UPE of the Group, ABC plc, is resident for tax 


purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a financial reporting 


period of 1 January to 31 December. ABC plc is the Designated Payment Entity and coordinating entity 


for the Group.  
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ABC plc files the Amount A Tax Return and Common Documentation Package for the Group for FY2025 


with its lead tax administration in Jurisdiction A on 31 December 2026.  


By 31 March 2027, the lead tax administration will share the Amount A Tax Return and Common 


Documentation Package with the affected parties.  


Example 1  


Jurisdiction B is a market jurisdiction for ABC Group. ABC plc does not have any income liable to tax in 


Jurisdiction B, other than Amount A Profit. ABC plc is not benefitting from group loss relief or part of a 


tax consolidated group in Jurisdiction B. In this scenario, ABC plc meets the conditions of Article 16(2), 


and will qualify for streamlined compliance under Article 16 in Jurisdiction B.  


The filing requirements for ABC plc in Jurisdiction B will be met when the Group’s Amount A Tax Return 


and Common Documentation Package is filed with the lead tax administration in Jurisdiction A. The 


income tax year for ABC plc in Jurisdiction B will be 1 January 2025 to 31 December 2025. ABC plc (as 


the Designated Payment Entity) will pay the tax due in Jurisdiction B by 30 June 2027 (i.e. 18 months 


after the end of the Period).     


Example 2  


Jurisdiction C is a market jurisdiction for ABC Group. ABC plc receives interest income from a third 


party in Jurisdiction C. The payment of the interest to ABC plc is subject to a final withholding tax in 


Jurisdiction C, therefore ABC plc has no current income tax filing obligation in Jurisdiction C. ABC plc 


is not benefitting from group loss relief or part of a tax consolidated group in Jurisdiction C. As a result 


of this, ABC plc meets the requirements of Article 16(2), and will qualify for streamlined compliance 


under Article 16 in Jurisdiction C. The filing requirements of ABC plc in Jurisdiction C will be met when 


the Group’s Amount A Tax Return and Common Documentation Package is filed with the lead tax 


administration in Jurisdiction A. The income tax year for ABC plc in Jurisdiction C will be 1 January 


2025 to 31 December 2025, and it will pay the tax due on its Amount A Profit in Jurisdiction C by 30 


June 2027 (i.e. 18 months after the end of the Period). 


Example 3 


Jurisdiction D is a market jurisdiction for ABC Group. Jurisdiction D does not tax Amount A Profit under 


a separate regime to non-Amount A related income. ABC plc has a permanent establishment in 


Jurisdiction D, with income (unrelated to Amount A) subject to tax in Jurisdiction D. The income tax year 


for ABC plc’s permanent establishment in Jurisdiction D is 1 July 2024 to 30 June 2025. Due to it having 


income liable to tax, other than Amount A Profit, ABC plc does not meet the requirements of Article 


16(2)(a) and will not qualify for streamlined compliance in Jurisdiction D. Accordingly, ABC plc will 


include its Amount A Profit in its tax return for the permanent establishment.  


Following the rule in Article 16(4), the Amount A Profit of ABC plc’s permanent establishment in 


Jurisdiction D would not straddle two income tax years. Instead, if the filing date of the tax return for 


income tax year 1 July 2024 – 30 June 2025 in Jurisdiction D is after 31/12/2026 (i.e. the filing date of 


the Amount A Tax Return and Common Documentation Package with the lead tax administration), the 


Amount A Profit would be included in the tax return for the income tax year 1 July 2024 – 30 June 2025, 


or where the filing date of the tax return for income tax year 1 July 2024 – 30 June 2025 in Jurisdiction 


D is before 31/12/2026, the Amount A Profit for the Period would be included in the tax return for the 


following income tax year.  
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Example 4  


Jurisdiction E is a market jurisdiction for ABC Group. ABC plc does not have any income liable to tax in 


Jurisdiction E, other than Amount A Profit. ABC plc has a subsidiary entity, XYZ Limited, which is 


resident for purposes of tax in Jurisdiction E. XYZ Limited has an income tax year of 1 January 2025 to 


31 December 2025 and has current year losses eligible for group loss relief. Jurisdiction E allows for 


the offset of group loss relief against Amount A Profit.   


In this scenario, ABC plc can choose whether to use group loss relief to reduce its Amount A Profit 


liable to tax in Jurisdiction E.  


If it chooses to do so, ABC plc can reduce its Amount A Profit liable to tax in Jurisdiction E by the eligible 


losses of XYZ Limited (i.e., claim group loss relief). If it does so, ABC plc will not meet the conditions of 


Article 16(2)(b) and will not qualify for streamlined compliance. Accordingly, ABC plc will have to file a 


local tax return in Jurisdiction E, noting its Amount A Profit and the group loss relief it is claiming. The 


timing of the filing of the tax return and the payment of tax will follow domestic law in Jurisdiction E. 


Following the rule in Article 16(4), the Amount A Profit of ABC plc in Jurisdiction E for the Period is 


deemed to be derived for income tax purposes on 31/12/2025 and included in its tax return for FY2025 


(where the filing date for the tax return for FY2025 is after 31/12/2026 (i.e. the filing date of the Amount 


A Tax Return and Common Documentation Package with the lead tax administration)), or is deemed to 


be derived on 31/12/2026 and included in the tax return for FY2026 (where the filing date of the tax 


return for FY2025 is before 31/12/2026). 


However, if it chooses to not use the domestic losses (i.e., where ABC plc chooses not to offset the 


group loss relief against the Amount A Profit), ABC plc would meet the conditions of Article 16(2)(b), 


and therefore qualify for streamlined compliance. The filing requirements of ABC plc in Jurisdiction E 


will be met when it files its Amount A Tax Return and Common Documentation Package with the lead 


tax administration in Jurisdiction A. The income tax year for ABC plc in Jurisdiction E will be 1 January 


2025 to 31 December 2025. ABC plc will pay the tax due in Jurisdiction E by 30 June 2027 (i.e. 18 


months after the end of the Period).    


Example 5  


As noted above, the ABC plc, the Designated Payment Entity and coordinating entity, is resident for tax 


purposes in Jurisdiction A. Jurisdiction A taxes Amount A Profit under a separate regime to non-Amount 


A related income. Jurisdiction A does not allow for interaction between Amount A Profit and non-Amount 


A tax attributes.  


Jurisdiction A is a market jurisdiction for ABC Group. In addition to Amount A Profit, ABC plc has non-


Amount A related income subject to corporate income tax in Jurisdiction A.  


Since Jurisdiction A chooses to tax Amount A Profit separately to non-Amount A income and does not 


allow for interaction with domestic tax attributes, ABC plc qualifies for streamlined compliance in 


Jurisdiction A under Article 16(3) and meets its Amount A filing requirements when it files its Amount A 


Tax Return and Common Documentation Package with the lead tax administration in Jurisdiction A. 


The income tax year for ABC plc in Jurisdiction A, for purposes of its obligations in relation to Amount 


A Profit, will be 1 January 2025 to 31 December 2025. ABC plc will pay the tax due in Jurisdiction A by 


30 June 2027 (i.e. 18 months after the end of the Period). ABC plc’s non-Amount A income tax 


obligations in Jurisdiction A remain unaffected. 
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Article 17 – Secondary liability 


530. Article 17 is intended to require Parties to put in place mechanisms that allow for the imposition of 


liabilities in accordance with Article 4 on entities of a Covered Group other than the Designated Payment 


Entity, where the latter fails to meet those liabilities. 


531. To assist with administration of Amount A, under the Amount A framework, the Designated 


Payment Entity legally owes an Amount A tax liability and relief entities are expected to compensate the 


Designated Payment Entity in relation to their entitlement to relief. Based on that, if the Designated 


Payment Entity fails to fulfil the liability, relief entities may bear the secondary liability to the extent that 


they should economically bear the Amount A tax liability (i.e. the Amount A compensation payment limit 


as per Article 13). This aligns with the obligation of the relieving jurisdiction to provide double taxation relief 


to the relief entity in relation to the Amount A tax liability in each market jurisdiction. 


532. Local entities do not necessarily have a direct relationship with the Amount A tax liability owed by 


the Designated Payment Entity, but any Group Entity could be potentially related to the Amount A tax 


liability, given the nature of Amount A as taxation on a group basis. However, imposing secondary liability 


on all Group Entities would be disproportionate. If all Group Entities were subject to secondary liability, 


they would need to prepare for the possibility of secondary liability, while it would be unlikely in practice 


that market jurisdictions would collect tax from all Group Entities. Considering the balance between the 


effectiveness of tax collection and the compliance burden of a Group, the scope of secondary liability is 


limited to a local entity which is a resident of a market jurisdiction, to the extent of the Designated Payment 


Entity’s Amount A tax liability imposed by the market jurisdiction. 


533. Relief entities and local entities may bear secondary liability at the same time without any 


prioritisation and therefore market jurisdictions may collect tax from either, in any order. This enhances the 


effectiveness of tax collection by enabling market jurisdictions to prioritise entities which are expected to 


be able to pay any liabilities due.  


Paragraph 1   


534. Paragraph 1 allows a Party to impose an obligation in relation to Article 4 of the Designated 


Payment Entity, including administrative penalties, interest or other amounts imposed under domestic law 


in accordance with the Convention, on relief entities or local entities or a combination of both, in 


circumstances where the Designated Payment Entity does not meet its obligation. 


535. Where a Party seeks to impose secondary liability on a relief entity or relief entities of a Covered 


Group, the liability cannot exceed the proportion of the tax liability owed by the Designated Payment Entity 


on the Amount A relief amount allocated to the relief entity in accordance with Article 13. This effectively 


restricts the amount of secondary liability of a relief entity to the amount it would have owed to each Party 


had it been directly liable under Article 4, rather than the Designated Payment Entity. Any amount 


attributable to interest or administrative penalties applied by the Party on the Designated Payment Entity, 


will similarly only be imposed on each relief entity in accordance with the relief entity’s proportion of the 


Covered Group’s Amount A relief amount allocated to it.   


536. Similarly, a Party is not restricted to applying secondary liability to a single local entity, but may 


impose the liability on any, or all, local entities that are a resident of the Party. However, where secondary 
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liability is imposed on a local entity, the local entity shall be liable for the entire amount under Article 4 and 


any interest or administrative penalty amounts applicable. 


537. The reference to “administrative penalty” in this Article is intended to only refer to administrative 


monetary penalties (for example, a non-filing penalty or flat penalty for non-payment) for the failure of the 


Designated Payment Entity to meets its tax obligation to a Party in accordance with the Convention. Article 


17 does not cover a Party applying penalties on a relief entity or a local entity, or directors or employees 


of such entities, on the basis of non-payment of a secondary liability. 


Paragraph 2 


538. Paragraph 2 outlines the process a Party must undertake in order to impose a liability in 


accordance with Article 17. Where the Designated Payment Entity fails to meet its obligations under the 


Convention, a Party may, after three months from the date that obligation was due, provide a notice to a 


relief entity and / or a local entity requiring payment of the outstanding liability within 30 days of the issuance 


of the notice. The Party shall include in the notice: 


• the amounts that remain unpaid; 


• the date when the amounts first became payable; and 


• any rights of appeal under the domestic laws of the Party. 


539. It is intended that a Party will provide secondary liable taxpayers with the same rights of appeal 


that would be available to taxpayers with the same relevant characteristics subject to tax on business 


profits in the Party (as per Article 20(5)). However, the obligation is only on Parties to inform entities of 


their relevant rights of appeal under the domestic laws of the Party when such notices are issued. The 


obligation does not create any rights of appeal that do not already exist under the domestic law of the 


relevant Party. Similarly, the requirement that the Party to which the liability is owed needs to issue such 


a notice does not create any obligation for the relieving jurisdiction under the Convention.  


540. A Party shall not be restricted as to whether it chooses to impose Article 17 on either relief entities 


or local entities, or concurrently, provided any payments in relation to an obligation of the Designated 


Payment Entity under Article 4 or this Article are subject to paragraph 3. Additionally, Article 17(1) does 


not extinguish the primary obligation of the Designated Payment Entity to pay tax to a Party in accordance 


with Article 4. As such, a Party is not restricted from continuing to pursue a Designated Payment Entity for 


payment after a notice has been issued to a relief entity or local entity.   


Paragraph 3 


541. Paragraph 3 prescribes that in the event a relief entity, local entity or the Designated Payment 


Entity makes a payment in relation to the liability subject to paragraph 1, the Party shall reduce any liability 


on another Group Entity subject to this Article. This ensures that Parties cannot receive an amount in 


excess of the amount which the Party would collect directly from the Designated Payment Entity.      


Paragraph 4 


542. Paragraph 4 contains the definitions for “relief entity” and “local entity” for purposes of this Article. 


A “relief entity” has the same meaning as in Article 13(12)(a). A “local entity” means a Group Entity of the 


Covered Group that is resident for tax purposes, or has a Taxable Presence in, the Party in which the 


liability arises in accordance with Article 4. 
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Article 18 – Adjustment of amounts due to tax certainty amendments 


543. Article 18 provides that Parties shall put in place measures to allow for the offsetting of amounts 


under Articles 4 and 13 in a prior Period with similar amounts in a subsequent Period, where the change 


to the prior Period is a result of a comprehensive certainty outcome. The purpose of Article 18 is to mitigate 


delays in the implementation of a comprehensive certainty outcome by allowing a Designated Payment 


Entity to adjust payments to Parties in subsequent Periods.     


544. Article 18 requires the offsetting of payments (either from the Designated Payment Entity or a 


Party) in a subsequent Period with short-falls or over-payment obligations of the Designated Payment 


Entity or a relief entity in the prior Period. The primary liability for tax on Amount A and the relief entitlement 


for the prior Period may remain unchanged under the Article and the relevant obligation to or of the Party 


is met through offsetting amounts owed or payable (either from the Designated Payment Entity or the 


Party) in the subsequent Period. Therefore, interest or administrative penalties in relation to 


underpayments of tax remain unchanged (unless Annex E Section 1(6) applies). Parties will have flexibility 


in the implementation of such offsetting. For example, a Party could implement offsetting in relation to 


liabilities or relief through: 


• A direct deeming rule in its domestic law. Such a deeming rule could prescribe that any previous 


year short-fall or over-payment of taxation in relation to Amount A, as a result of a comprehensive 


certainty outcome, may be met by an inclusion of income or a deduction (or change in tax credit 


claimed for Amount A) of the short-fall or over-payment amount in the earliest available time after 


the comprehensive certainty outcome is made; or 


• The use of the Jurisdiction’s running account balance for the Designated Payment Entity or relief 


entity. As long as the previous year under-payment or over-payment is reflected in an adjustment 


in the running account balance of the relevant entity without the need to specifically reopen a 


previous year tax return, increasing or decreasing the next payment to the tax administration, this 


would be considered effective offsetting.  


545. Unless mandated by a Party, the use of offsetting is not compulsory for Covered Groups. Groups 


may elect to use such processes or undertake to amend previous Period tax returns in accordance with 


the domestic procedures of the Parties.  


546. Article 18 does not require for a Designated Payment Entity to have qualified for streamlined 


compliance in the current Period or in the Period to which the comprehensive certainty outcome relates, 


to be able to use offsetting enabled by Article 18. In a scenario where a Designated Payment Entity cannot 


qualify for streamlined compliance in a market jurisdiction (for example, it wishes to claim group loss relief 


in the Jurisdiction), the increase or decrease of the Amount A liability for the earlier period will be reflected 


in the domestic tax return instead of the Amount A Tax Return and Common Documentation Package. 


Paragraphs 1 and 2  


547. Paragraph 1 requires a Party to put in place a mechanism in its domestic law or administrative 


system that allows for payments made by a Designated Payment Entity in accordance with Article 4 to be 


adjusted to take into account an over or under-payment for a prior Period, in circumstances where that 


under or over-payment is a result of a comprehensive certainty outcome.  
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548. However, any adjustment by a Party shall not reduce the amount payable for the Period to below 


zero. Where an adjustment results in the subsequent Period payment being reduced to zero, any non-


offset amount will be required to be claimed through the domestic procedures of the relevant Party.   


549. Paragraph 2 requires a Party to put in place a mechanism in its domestic law or administrative 


system that allows for relief entities to adjust their relief entitlement in a subsequent year in accordance 


with Part IV, where there is a change to its relief entitlement for a prior Period due to a comprehensive 


certainty outcome.  


550. Where paragraph 2 applies, a relief entity must recalculate its relief entitlement for the prior Period 


on the basis of any change resulting from a comprehensive certainty outcome. Rather than require the 


relief entity to amend the relevant domestic tax return lodged with the Party for the prior Period, the Party 


shall allow the relief entity to increase or decrease its entitlement to relief from double taxation in the 


subsequent Period.  


551. Further, where the relief entitlement in the subsequent Period falls below zero, any excess will be 


required to be handled through the domestic procedures of the Party.   


Box 19. Example – Adjustment of Amounts due to Tax Certainty Amendments 


All amounts in the examples below are denominated in the same currency for simplicity. 


A Covered Group (EG Group) applied for comprehensive certainty when it filed its Amount A Tax Return 


and Common Documentation Package for its year ending 31/12/2025 (“FY25”). During the 2028 fiscal 


year (“FY28”), the comprehensive certainty outcome was agreed.  


As part of the comprehensive certainty outcome, the following adjustments were made to the Amount 


A Profit liable to tax for FY2025:  


• Jurisdiction B’s Amount A Profit was increased by EUR 50 


• Jurisdiction C’s Amount A Profit was increased by EUR 160 


• Jurisdiction D’s Amount A Profit was increased by EUR 100 


• Jurisdiction E’s Amount A Profit was increased by EUR 25 


Following the provisions of Article 18, EG Group reflects the adjustments required in Jurisdictions B to 


E as part of the comprehensive certainty outcome in its Amount A Tax Return and Common 


Documentation Package for its fiscal year, ending 31/12/2027 (“FY27”). It includes the adjustments in 


the FY27 Amount A Tax Return and Common Documentation Package as it is the most recent Period 


for which an Amount A Tax Return and Common Documentation Package has not been filed. The 


Designated Payment Entity of EG Group, EG PLC, a resident of Jurisdiction A, qualifies for streamlined 


compliance in FY27 in each of Jurisdictions B to E.  


As a result of the adjustments to the Amount A Profit liable to tax in the market jurisdictions, there is a 


corresponding increase in entitlement to relief from double taxation in the relieving jurisdictions. EG 


Group is entitled to additional relief from double taxation in Jurisdictions F to I. It includes the 


adjustments to the FY25 entitlement to relief from double taxation in its domestic tax returns in 
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Jurisdictions F to I. 


EG Group’s Summary Table of amounts due to Market Jurisdictions in the Amount A Tax Return and 


Common Documentation Package for fiscal year ending 31/12/2027: 


Designated 


Payment 


Entity name:  


Tax jurisdiction of 


residence of the 


Designated 


Payment Entity 


Market 


Jurisdiction to 


which tax is 


owed 


Amount A 


Profit liable 


to Tax 


FY27 


Applicable 


Corporate 


Tax Rate (%) 


Tax 


Liability 


FY27 


Adjustments due 


to Previous 


Period (FY25) 


Net 


Payment 


Amount to 


be made  


EG PLC Jurisdiction A 


Jurisdiction B EUR 1000 20% 
EUR 


200 
+EUR 10 EUR 210 


Jurisdiction C EUR 1000 25% 
EUR 


250 
+EUR 40 EUR 290 


Jurisdiction D EUR 100 15% EUR 15 +EUR 15 EUR 30 


Jurisdiction E EUR 75 40% EUR 30 +EUR 10 EUR 40 


 


EG Group’s Summary Table of relief entities’ entitlement to double taxation relief for fiscal year ending 


31/12/2027: 


Relieving Jurisdiction Relief Entity Name 
Relief Payment 


FY27 


Adjustments due to 


Previous Period 


(FY25) 


Net Relief Payment  


Jurisdiction F EG F Limited EUR 200 +EUR 51 EUR 251 


Jurisdiction G EG G Limited EUR 50 +EUR 13 EUR 63 


Jurisdiction H EG H Limited EUR 20 +EUR 5 EUR 25 


Jurisdiction I EG I Limited EUR 25 +EUR 6 EUR 31 
 


 


Article 19 – Requirement to have an internal control framework 


Paragraph 1  


552. Article 19 stipulates that Parties require Covered Groups to develop an internal control framework. 


This is an obligation on the Group to keep intelligent records to explain its approach to revenue sourcing. 


If applicable, the Group is obliged to do the same regarding:  


• its approach to the categorisation of revenues and costs for the purpose of applying Annex C 


Sections 2 and 3; 


• its methodology for determining non-RFS adjusted profit before tax (as modified by Annex C 


Section 4); and 


• its methodology for determining non-extractives adjusted profit before tax (as modified by Annex 


C Section 4).  
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553. This is separate to the process that tax administrations (and/or the review panel or determination 


panel) would use to verify compliance with the approach described in the internal control framework.  


Paragraph 2 


554. “Internal control framework” is a defined term and means a suite of policies and procedures which 


is endorsed by the relevant senior management of the Ultimate Parent Entity and designed to ensure the 


accurate application of Articles 6 and 7. If applicable to a Group, the suite of policies and procedures 


extends to: 


• the categorisation of revenues and costs for the purpose of applying Annex C Sections 2 and 3; 


• the methodology for determining non-RFS adjusted profit before tax (as modified by Annex C 


Section 4); and 


• the methodology for determining non-extractives adjusted profit before tax (as modified by Annex 


C Section 4).  


555. The relevant senior management could be the board of directors of the Ultimate Parent Entity, but 


it could also be another layer of management that has the relevant responsibilities regarding Amount A, 


such as the management that has operational responsibility for financial affairs and/or tax matters. It is 


relevant that the relevant senior management is appropriately informed and that any potential risks 


regarding revenue sourcing are being reported, e.g. when there are changes in the reliable method.  


556. Endorsement by “senior management” would require a group of persons or an individual with 


sufficient seniority and responsibility to endorse the internal control framework. This will depend on each 


Covered Group’s internal delegation procedures. However, as a minimum, the expectation would be that 


endorsement of the internal control framework would be required at least by the Chief Financial Officer of 


the Covered Group or the Audit and Risk Committee (or equivalent) of the Group or, where such 


endorsement is delegated by the individual responsible for the Group’s global taxation obligations (i.e. the 


Global Head of Finance or the Global Head of Taxation for the Covered Group).  


557. For the internal control framework to be regarded as endorsed by senior management, whilst this 


will depend on the internal delegation procedures of the Covered Group, it is envisaged that this would 


entail approval by the relevant person(s) or committee and for this approval to be noted in the minutes of 


a meeting of senior management (for example, an audit committee meeting) or directly in the internal 


control framework itself.  


558. The purpose of the internal control framework is to provide a detailed way to explain the approach 


taken to complying with the revenue sourcing rules, to enable the relevant tax administrations to review, 


question and verify the approach. The internal control framework is necessary because the review of 


compliance with the revenue sourcing rules (and if applicable, the categorisations and methodologies listed 


in subparagraphs (b), (c) and (d)) is based on a review of systems, rather than a review of every underlying 


transaction.  


Article 20 - Amounts arising under this convention 


559. Article 20 deals with the obligations of a Party in relation to amounts arising under the Convention. 


The following paragraphs, generally, require that a Party not provide less favourable treatment in relation 
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to liabilities imposed in accordance with or related to the Convention and ensure that the timely fulfilment 


of the obligations of Covered Groups in accordance with the Convention are not hindered by other 


measures in the domestic law of a Party. However, it is noted that Article 20 does not preclude a Party 


from having more favourable conditions in relation to liabilities imposed in accordance with or related to 


the Convention. 


Paragraph 1 


560. Paragraph 1 requires that Parties do not impose a rate of tax on amounts subject to Article 4 that 


would be in excess of that which would apply in accordance with the taxation in that Party of business 


profits of an enterprise carried on by a body corporate with the same relevant characteristics. This acts as 


a limit to ensure that taxation in accordance with the Convention is non-discriminatory compared to the 


income tax regime generally applicable in the Party to business profits.  


561. In determining the “same relevant characteristics”, as liabilities imposed as a result of the 


Convention fall on the Designated Payment Entity, in most cases this would mean the same relevant 


characteristics would be an entity resident in a foreign Jurisdiction with taxable business profits in the Party. 


Therefore, the relevant applicable tax rate in such circumstances would be that at which the Party taxes 


permanent establishments in the Party of foreign resident companies. However, where the Designated 


Payment Entity is a resident of a Party which has a bilateral tax treaty with the Party that is taxing business 


profits in accordance with Article 4, the Articles of that treaty as they affect the taxation of business profits 


are also relevant.  


562. In accordance with paragraph 1, a Party shall be allowed to include the effect of subnational 


income taxes, in certain situations, regardless of whether such taxes are levied directly by subnational 


Jurisdictions or indirectly by federal government, in determining the tax rate that would have been paid in 


accordance with the income tax regime generally applicable in that Party on business profits of an 


enterprise in that Party. The purpose of this provision is only to allow for Parties to apply taxation at a tax 


rate inclusive of subnational income tax rates in specific circumstances, and not to directly confer a right 


to taxation under the Convention to subnational governments.   


563. The inclusion of a subnational income tax in the tax rate ceiling in respect of a Period is only 


allowed in circumstances where: 


• the subnational income tax generally applies to business profits of an enterprise carried on by a 


body corporate with the same relevant characteristics;  


• relief for Amount A is calculated based on any subnational income taxes included in the tax rate 


ceiling in respect of the Period. That is, in calculating the relief provided to a relief entity under the 


Convention, a Party must also provide relief on a basis inclusive of any subnational income taxes; 


and 


• the subnational entity which levies the income tax has not been determined to have enacted a 


subnational DST or Relevant Similar Measure under Annex H(11) through (14) that is in effect for 


the Period. 


When one of these conditions is no longer met, the subnational income tax cannot be included in the 


computation of the tax rate ceiling, which leads to a decrease in the tax rate ceiling. If needed, the 


federal tax rate imposed on Amount A shall be reduced to ensure compliance with the decreased tax 


rate ceiling. 
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564. In determining the tax rate ceiling in paragraph 1, how a federally levied income tax and 


subnational income taxes interact will determine the appropriate tax rate. For example, it is straightforward 


in situations where subnational income tax is applied on the same or substantially the same tax base as 


federally levied income tax. Therefore, the tax rate prescribed in paragraph 1 would be the federally levied 


corporate income tax rate plus the tax rate of the relevant subnational income taxes. Where the rate of 


subnational income taxes is not uniform, Parties shall be permitted to use a weighted average of the 


applicable subnational income taxes. A Party shall be free to determine which weighted average metric it 


chooses to base such a calculation, provided the relevant metric is a reasonable approximation of the 


distribution of taxable income between its subnational jurisdictions. Such metrics may include but are not 


limited to a basis of final consumption expenditure, Gross Domestic Product, population or taxable income 


derived in each subnational jurisdiction. However, in all instances the metric needs to be based on a 


weighted average. Where an income tax levied by a subnational government does not meet the conditions 


above, the subnational government’s tax rate will be deemed zero, for the purpose of determining the 


weighted average. 


565. Where the federally levied income tax rate is reduced in circumstances where a subnational 


income tax also applies (i.e. the tax rate at a federal level is lowered to provide headroom for subnational 


taxes), the reduced tax rate of the federally levied income tax (not the headline tax rate) is the relevant 


rate to which the weighted average subnational income tax rate is added. However, to the extent that this 


results in a ceiling below the federally levied tax rate (prior to the reduction for subnational taxes), the 


federal income tax rate shall be the ceiling without adjustment for subnational income taxes. This may 


apply in particular when a Jurisdiction does not satisfy the conditions described in paragraph 563, leading 


to a decrease of the weighted average as per this paragraph and paragraph 564.   


566. As paragraph 1 only prescribes a tax rate ceiling, and not the applicable rate of taxation for Amount 


A Profit, a Party may set its rate of taxation on Amount A Profit inclusive of subnational income taxes but 


below the prescribed tax rate ceiling. Where this occurs, the Party will be considered to have met the 


requirements of paragraph 1, if it provides relief for Amount A Profit in accordance with Article 12, on a 


basis inclusive of any subnational income taxes. However, where relief for subnational income taxes is 


provided via exemption, it will not be considered compliant for purposes of paragraph 1, as the use of the 


exemption method is not prescribed in Article 12(1) and those subnational income taxes cannot be included 


in the tax rate ceiling.  


Paragraph 2  


567. Paragraph 2 requires that Parties take appropriate measures in their domestic law to the extent 


necessary to effectively enforce compliance in relation to a tax liability imposed by that Party under Article 


4. This requires a Party to ensure that any liabilities imposed by that Party are backed by effective 


enforcement mechanisms in its domestic law. However, as prescribed by paragraphs 3 and 4, such 


mechanisms cannot be in excess of those imposed for a similar offense in relation to business profits of 


an enterprise with the same relevant characteristics under the income tax regime generally applicable in 


that Party. 


Paragraph 3 


568. Paragraph 3 requires that a Party shall not impose interest or administrative penalties in relation 


to a tax liability or obligation related to that tax liability in accordance with Article 4 that exceed those that 


would apply if a similar offence in relation to business profits of an enterprise with the same relevant 


characteristics under the income tax regime generally applicable in that Party. Paragraph 3 only applies to 


interest imposed and payable to a Party. Paragraph 3 does not apply to interest that may be payable by a 


Party in relation to underclaimed relief or an overpaid liability.  
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Paragraph 4 


569. Paragraph 4 requires a Party to take appropriate measures in its domestic law to ensure that 


payments made in accordance with Article 4 and compensation payments in accordance with Article 13 


can be made by Group Entities in a timely manner.  


570. Parties to the Convention may have measures, such as currency controls, foreign exchange 


controls or currency exchange controls, contained in their domestic law that regulate or limit cross-border 


currency transactions. Paragraph 4 does not prohibit such measures applying to payments made in 


accordance with the Convention. However, it does require a Party to ensure that such measures do not 


hinder the timely payments of amounts under the Convention. The scope of such measures is relevant 


when considering whether such measures hinder timely payment of amounts under the Convention, 


including whether such measures relate to all cross-border currency transfers or only those in the local 


currency of the Party. Where the latter is the case, the fact that Covered Groups can arrange their affairs 


in a different currency without being subject to such measures is a relevant consideration. 


571. Parties shall not be required to put in place any special measures to meet their obligation under 


paragraph 4, provided their current processes allow for payments made in the satisfaction of amounts 


covered by the Convention in a timely manner.      


Paragraph 5 and 6 


572. Paragraph 5 sets out an obligation on a Party that its domestic laws regarding the rights of appeal 


or review, the rules in relation to audits and the statute of limitations applicable to entities subject to tax in 


accordance with the Convention should not provide less favourable conditions than those applicable to 


entities with the same relevant characteristics under its income tax regime.  


573. Paragraphs 1 and 3 deal with non-discrimination in relation to rate of taxation, and interest and 


administrative penalties, respectively. Paragraph 5 specifically deals with the formalities concerned with 


such taxation in relation to rights of appeal, audits and statute of limitations. However, this specific 


obligation against less favourable conditions does not extend to circumstances where the formalities 


associated with taxation are in relation to an obligation under the Convention.  


574. Notwithstanding this obligation, paragraph 6 allows a Party to the Convention to extend the statute 


of limitation on the assessment of tax for the period in which it is restricted from undertaking compliance 


activities pursuant to Articles 22(6) and 23(5). The “assessment of tax” takes its ordinary meaning as the 


act of computing tax due under the domestic laws of the relevant Party. The purpose of this exception is 


to ensure that Parties are not adversely impacted by a MNE group’s decision to avail itself of the tax 


certainty processes for Amount A. Such an adverse impact could arise if the MNE group withdraws (or is 


deemed to have withdrawn) a request for certainty with respect to Amount A before an outcome is reached. 


Accordingly, a Party may adopt a provision under domestic law that suspends the statute of limitations on 


assessment for the duration of any period in which the Convention restricts compliance activities without 


violating the general principle set forth in Article 20(5).    


575. For example, a Party may have a three-year statute of limitation on assessment that applies to 


taxpayers subject to income tax in its Jurisdiction. Therefore, under Article 20(5) the three-year statute of 


limitation also applies to assessments in relation to tax in accordance with Article 4. If a Covered Group’s 


request for comprehensive certainty for the Period has been accepted, all Parties must suspend domestic 


compliance activities under Article 23(5) for the Period. Parties are required under the Convention to 


implement any comprehensive certainty outcome regardless of their domestic laws (including statute of 


limitations). However, if the Covered Group later withdraws its request for comprehensive certainty, a Party 
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may be precluded from assessing a tax that it is otherwise entitled to. To prevent such circumstances from 


occurring, Article 20(5)(b) allows Parties to enact domestic legislation that suspends the statute of 


limitations for the period in which the Convention restricts compliance activities. Some Jurisdictions may 


provide for a new statute of limitations (e.g. three years after the Covered Group withdraws its request for 


comprehensive certainty) instead of suspending the current statute of limitations. The new statute of 


limitations would be subject to the general prohibition under paragraph 5.    


Article 21 – Currency conversion rules for calculations and liabilities 


576. Article 21 deals with foreign currency translation rules for Amount A related calculations and 


thresholds. In undertaking the relevant calculations required under the Convention, there are instances 


where amounts may be required to be translated into a common currency. To ensure consistency in the 


application of these translations between Parties, it is required that all amounts are translated according 


to the following rules. Paragraphs 2 through 4 are meant to ensure that in all circumstances, identical 


outcomes will apply in all Parties as to whether a Group is above or below an Amount A related threshold. 


Paragraph 1  


577. Paragraph 1 requires that any amounts used in calculations for Amount A are translated to the 


presentation currency of the Consolidated Financial Statements of the Covered Group. This establishes 


that all the relevant calculations for Amount A purposes should be undertaken in the presentation currency 


of the Consolidated Financial Statements of the Covered Group. In undertaking the relevant foreign 


exchange translations, Covered Groups will be required to translate such amounts to the presentation 


currency of the Consolidated Financial Statements of the Covered Group, in accordance with the 


Acceptable Financial Accounting Standard applicable to the Consolidated Financial Statements. This 


applies not only to amounts that are reflected directly in the Consolidated Financial Statements, but also 


those that may be subject to elimination as part of the consolidation process. As such, all amounts should 


be translated to the presentation currency of the Covered Group under the Acceptable Financial 


Accounting Standard applicable to the Consolidated Financial Statements regardless of whether the 


accounting standard applies to those amounts.  


578. However, “any amount relevant to the Convention” does not include the translation of any relevant 


tax liability applied to Amount A Profit in accordance with Article 4. For the purpose of determining the tax 


payable by the Designated Payment Entity, a Party will be free to determine the relevant foreign currency 


translation rate in accordance with its domestic law, provided the rate is reasonable and referable to the 


Period. As such, the Covered Group will calculate the Amount A Profit attributable to a Party in accordance 


with Article 4 and the other Articles of the Convention in the presentation currency of the Covered Group. 


This will result in an amount of Amount A Profit allocated to the Party under Article 4 in the presentation 


currency of the Covered Group. A Party may then, have domestic foreign exchange translation rules to 


convert the Amount A Profit from the presentation currency of the Covered Group, to the local currency for 


the purpose of determining the amount of profit to be included in the domestic tax return (if streamlined 


compliance does not apply) or the liability and payment to be included as part of the Amount A Tax Return 


and Common Documentation Package. This similarly applies to the calculation of relief provided to relief 


entities.  


Paragraphs 2 and 3  


579. Paragraphs 2 and 3 specifically deal with circumstances where a Party decided to express the 


relevant monetary thresholds within the Convention in their domestic law based on local currency rather 
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than a euro-denominated amount. To ensure a coordinated application of the rules and consistency across 


Parties, harmonised foreign exchange translation rules in relation to these thresholds are required. 


580. Where monetary thresholds in the Convention are expressed in domestic legislation in a non-euro 


denominated currency, paragraph 2 provides that these thresholds will need to be rebased annually to 


ensure a co-ordinated and consistent application and scope of the Convention across Parties. This applies 


to all euro-denominated thresholds within the Convention.  


581. Where the aforementioned thresholds are expressed in domestic legislation in a non-euro 


currency, the amounts will need to be rebased to ensure a coordinated application of the Convention as 


well as consistency in the thresholds used by different Parties on an ongoing basis. To ensure equivalency 


with the euro denominated amounts as well as across Jurisdictions, the thresholds should be rebased as 


of the same date and using equivalent current exchange rates. Those rebased thresholds should apply 


consistently for the reporting Period starting as of (or with a start date that is set by reference to) a common 


date following the rebasing, such as 1 January (including a Period with a start date such as the Sunday 


nearest to 1 January).  


582. Greater certainty is provided when the applicable monetary thresholds are known to Covered 


Groups prior to the commencement of the relevant Period. Parties should hence rebase the local currency 


thresholds provided in their domestic legislation based on an exchange rate that is available at the 


beginning of a Period at the latest. Therefore, the rebasing of the relevant thresholds should be undertaken 


with reference to the average foreign exchange rate for the December month immediately prior to the 


commencement of the relevant calendar year.  


583. Where the relevant Article in the Convention includes a threshold that references previous Periods, 


the foreign exchange rate for each individual year will be based on the average foreign exchange rate for 


December of the calendar year immediately preceding the calendar year in which such previous Period 


starts, rather than a single exchange rate applied for purposes of all the relevant Periods.  


584. The applicable average foreign exchange rate will be determined by:  


• the foreign exchange reference rates as quoted by the European Central Bank (ECB); or  


• where the ECB does not provide a foreign exchange reference rate for the local currency of a 


Jurisdiction, or the Jurisdiction faces legal or practical impediments to using such exchange rate 


when setting their own monetary thresholds under domestic legislation, the average foreign 


exchange rate will be determined by that quoted by the Jurisdiction’s central bank. 


Paragraph 4 


585. Paragraph 4 applies to align the translation of the relevant amounts, calculated in accordance with 


paragraph 1, in the presentation currency of the Covered Group’s Consolidated Financial Statements, to 


the relevant thresholds to which paragraphs 2 and 3 apply.  


586. Where the presentation currency of the Covered Group’s Consolidated Financial Statements 


differs from the currency a Party expresses the relevant Amount A thresholds in, Covered Groups will be 


required, for purposes of each Party’s domestic law, to translate amounts from the presentation currency 


of the Covered Group to the specified currency of the threshold in each Party.  


587. As a Party may determine the relevant threshold in its local currency, and such thresholds are 


rebased annually based on the average rate of the December month in the prior calendar year to the 
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commencement of the Period, the use of any other exchange rate will potentially give rise to distortions in 


the application of such thresholds to a Covered Group, due to exchange rate differences. Therefore, to 


ensure consistency of the application of these thresholds across all Parties, Parties shall require Covered 


Groups, when applicable, to translate amounts from the presentation currency of the Covered Group’s 


Consolidated Financial Statements to the currency in which the threshold is expressed in domestic law, 


based on the same rate as prescribed under paragraphs 2 and 3. That is, translate the relevant amounts 


based on the average foreign exchange rate for December of calendar year immediately preceding the 


commencement of the Period. 


Section 2 – Tax certainty framework for Parts II to IV (Amount A) 


Article 22 – Requests for certainty over whether a Group is a Covered Group 


Paragraph 1  


588. Paragraph 1 allows a Group to request scope certainty that it is not a Covered Group for a Period 


specified in the request, because it does not meet the Revenue Test and/or the Profitability Test in Article 3. 


A request for scope certainty must be accompanied by payment to the lead tax administration of the 


relevant tax certainty user fee.   


589. A request for scope certainty under paragraph 1 covers the following aspects of the Convention, 


where relevant to a particular case. Where a particular aspect is not relevant in determining whether a 


Group is a Covered Group, it shall not be covered by a scope certainty review.  


a) The identification of the Ultimate Parent Entity and application of the definition of a Group. 


b) The calculation of Adjusted Revenues and application of the revenue test. 


c) The calculation of the pre-tax profit margin and application of the profitability test.  


d) Issues with respect to the application of rules on qualifying extractives groups and Groups that 


include one or more regulated financial institutions, including: 


i) whether the Group meets the definition of a qualifying extractives group or Group that 


includes one or more regulated financial institutions, 


ii) the Group’s methodology for demonstrating that it does not meet, as applicable,  


(1) the non-extractives revenue test,  


(2) the non-extractives segment revenue test,  


(3) the non-RFS revenue test, or 


(4) the non-RFS segment revenue test, 


and the application of the applicable test, if relevant, and 
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iii) the Group’s methodology for determining, as applicable,  


(5) non-extractives adjusted profit before tax (as modified by Annex C Section 4), or 


Non-RFS adjusted profit before tax (as modified by Annex C Section 4),  


and the application of the non-extractives profitability test, non-extractives segment profitability 


test, non-RFS profitability test, or Non-RFS segment profitability test, if relevant. 


e) Issues with respect to the application of rules on Segmentation, including: 


i) the identification of one or more disclosed segments of the Group, 


ii) the Group’s methodology for calculating segment revenues and application of the segment 


revenue test,  


iii) the Group’s methodology for calculating segment pre-tax profit margin and application of 


the segment profitability test, and 


iv) if the Group is a qualifying extractives group or a Group that includes one or more regulated 


financial institutions, the issues mentioned in subparagraph (d) as they relate to the 


disclosed segments. 


f) Issues with respect to the application of rules on internal fragmentations, including: 


i) the ownership structure of the Group,  


ii) whether an internal fragmentation has occurred,  


iii) whether the Group’s Total Revenues and those of other Fragmented Groups resulting 


from the same internal fragmentation meet the revenue test, and 


iv) whether failing the revenue test in Article 3(1)(a) is one of the principal purposes of the 


internal fragmentation. 


g) Any other issues relevant to whether the Group is a Covered Group or a disclosed segment 


is a covered segment for the Period. 


590. In order to ensure that a scope certainty review is coordinated, both on the part of the Group and 


on the part of tax administrations, a request should be submitted by the coordinating entity of a Group to 


the lead tax administration of that Group.  


591. A request for scope certainty must be submitted within certain time windows, set out in 


paragraph 1. No request can be submitted before the Convention has been in force for 365 days.  


592. Subparagraph (a) sets out the earliest date upon which a request for scope certainty may be 


submitted, after the Convention has been in force for 365 days. Subdivision (i) provides a general rule that 


a request may be submitted on or after the last day of the Period to which the request relates. This is 


because, in most cases, providing certainty that a Group is not a Covered Group requires information on 


the Group’s revenues and profits for a Period, and this information will not be complete until the Period is 


ended.  
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593. Article 3(2) includes a specific rule that, where a Group was not a Covered Group in the 


immediately preceding two Periods (or where the Group was only in existence for one preceding Period, 


in that Period), two further tests must be met in order for a Group to be a Covered Group. Paragraph 1(a)(ii) 


provides that, where a Group considers that it does not meet one or both of these tests, it may submit a 


request for scope certainty once it has the information to demonstrate this, even if this means that the 


request is submitted before the last day of the Period to which it relates.  


594. Subparagraph (b) sets out the latest date upon which a request for scope certainty may be 


submitted. Subdivision (i) provides a general rule that a request may be submitted up to the deadline for 


the filing of an Amount A Tax Return and Common Documentation Package for the Period to which the 


request relates.  


595. In addition to this general deadline, where a Group does not submit a request for scope certainty 


as it does not consider itself to be a Covered Group for a Period, but is subsequently notified that the tax 


administration of a Party intends to commence enquiries as to whether the Group is a Covered Group, 


paragraph 1(b)(ii) provides that the Group has 90 days from being informed of this fact to submit a request 


for scope certainty. This recognizes the benefit of a consistent application of the Convention by Parties, 


even when a Group does not initially request scope certainty.   


596. Paragraph 1(b)(iii) provides that the Conference of the Parties may agree further deadlines that 


shall allow a Group to submit a request for scope certainty in other circumstances.  


Paragraph 2 


597. Under Paragraph 2, where a Group is a qualifying extractives group or a Group that includes one 


or more regulated financial institutions, and the coordinating entity of the Group submits a request for 


scope certainty that the Group was not a Covered Group for a Period, it may at the same time submit a 


request a scope advance certainty with respect to its application of rules under Annex C Section 2 or 3, as 


appropriate. This request shall also be with respect to aspects of a Group’s internal control framework that 


are relevant to the particular approach covered by the request. A request for scope advance certainty must 


be accompanied by payment to the lead tax administration of the relevant tax certainty user fee. 


598. For Groups that fall within the scope of the rules in Annex C Section 2 or 3, the correct application 


of these rules will be fundamental to whether they are considered a Covered Group for a Period, and this 


may involve the introduction of new methodologies to collect and present information on a Group in a form 


that is not currently required for any other purpose. It may also require changes to aspects of a Group’s 


internal control framework to ensure these methodologies are being applied correctly and the information 


provided in a Group’s scope certainty documentation package is accurate. As such, paragraph 2 allows a 


Group to request certainty that listed parties agree in advance the approach that shall be taken by a Group 


for a Period specified in the request for scope advance certainty, and for a specified number of later Periods 


subject to conditions, and also that relevant aspects of the Group’s internal control framework are 


considered to be designed and operating effectively. Subject to Article 26, Article 29 and Annex F Section 


1, an approach covered by an advance certainty outcome shall not be considered further as part of a scope 


certainty review for a Period in which that certainty outcome applies, reducing the risk of disagreements 


and increasing the efficiency of the scope certainty review process for Groups and listed parties.      


599. Subparagraph (c) provides that the Conference of the Parties may agree that scope advance 


certainty shall be available over other provisions of the Convention.  
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Paragraph 3 


600. Paragraph 3 provides that the lead tax administration shall accept a valid request for scope 


certainty or scope advance certainty on behalf of listed parties.  


601. A valid request is one that is submitted by the deadlines in paragraphs 1 and 2, as applicable, 


which is accompanied by a scope certainty documentation package or advance certainty documentation 


package, as relevant, and which complies with the format agreed by the Conference of the Parties. 


Payment of the applicable tax certainty user fee must also have been made to the lead tax administration.  


602. Where a request is not in the correct format or is not accompanied by the required documentation, 


the lead tax administration shall require this to be corrected within 60 days, though this may be extended 


by a further 90 days if the coordinating entity explains why more time is needed to make the correction or 


provide the missing documentation and this is agreed by the lead tax administration. Where a corrected 


request or the missing documentation is not submitted to the lead tax administration by this deadline, the 


coordinating entity is considered to have withdrawn its request for certainty.   


603. Paragraph 3 also provides that where a request is accepted, the request and complete 


documentation package shall be exchanged with all listed parties within 30 days. Where a request for 


scope certainty is accepted, all Parties that are not listed parties shall be notified that this is the case by 


the same deadline.  


Paragraph 4 


604. Paragraph 4 provides a process whereby the Competent Authority of a Party that is not included 


as a listed party by the coordinating entity can notify the Competent Authority of the lead tax administration 


that it considers that the Party for which it is Competent Authority should be a listed party, for example 


because it is a Jurisdiction in which the Group has revenues in excess of the nexus threshold in Article 8. 


This should be accompanied by any documentation or other evidence to support the Competent Authority’s 


position, such as that described in Annex F Section 4.  


605.  The lead tax administration may consult with the coordinating entity to consider whether the Party 


should be added to the list of listed parties but is not required to do so. Where this consultation does 


happen and the coordinating entity agrees that the Party is a listed party, the Party shall be added to the 


list of listed parties. Even where the coordinating entity does not agree, or if the lead tax administration 


does not consult with the coordinating entity, if the lead tax administration considers that the Party has a 


reasonable basis for being included as a listed party, it shall be added to the list of listed parties. If the 


Party is added to the list of listed parties, the Competent Authority of the Party is informed and within 15 


days all information already exchanged with the Competent Authorities of listed parties shall be exchanged 


with the Competent Authority of that Party.  


Paragraph 5 


606. In general, where a Group submits a request for scope certainty, certainty shall be provided by all 


listed parties included in the Group’s request and those that are added to this list in accordance with a 


process in paragraph 4.  


607. Notwithstanding this, paragraph 5 provides that, where a request for scope certainty is made within 


90 days after the Ultimate Parent Entity of a Group or any Group Entity is notified that a Party intends to 


commence enquiries as to whether the Group is a Covered Group, another Party had previously notified 


the Group that it intended to commence such enquiries, and the Group did not submit a request for scope 
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certainty within 90 days of that notification, that other Party may notify the lead tax administration that it 


shall not be a listed party for purposes of the scope certainty review. This balances the need for a Group 


to be able to request certainty where it is aware that a tax administration considers that it may be a Covered 


Group with the need for a tax administration to be able to undertake enquiries under its domestic law where 


notice is given to a Group but no request for scope certainty is submitted.  


Paragraph 6 


608. Where the Competent Authority of a listed party is notified through the process in paragraph 3 that 


a request for scope certainty has been accepted, that listed party shall suspend any domestic enquiries 


that are ongoing, and shall not commence any new enquiries, as to the application of the Convention to 


Group Entities of that Group with respect to the Period covered by the request. The listed party may take 


the minimum procedural steps required to protect its ability to undertake compliance activity later, such as 


opening an enquiry on a protective basis, but may not take substantive action such as requesting 


information from a Group Entity or issuing a tax assessment.  


609. Paragraph 6 does not prevent a listed party from undertaking enquiries for a Period that is not 


covered by a request for scope certainty, or with respect to matters not covered by the Convention, 


including related issues. 


610. The obligation to suspend domestic enquiries under paragraph 6 shall cease to apply in 


circumstances where the coordinating entity notifies the lead tax administration that it withdraws its request 


for scope certainty or is otherwise considered to have withdrawn its request in accordance with 


Article 30(1).  


611. This obligation shall also cease to apply where: 


a) the scope certainty outcome provided to a Group includes a decision that the Group is a 


Covered Group, and the Group did not submit a request for comprehensive certainty by the 


deadline in Article 29(1)(b), or 


b) the scope certainty outcome agreed following a follow-up scope certainty review provides that 


it was not possible to agree that the Group continues not to be a Covered Group, or the 


coordinating entity withdraws its request for follow-up certainty and informs the lead tax 


administration that it intends to submit a request for scope certainty or comprehensive 


certainty, and the Group did not submit a request for scope certainty or comprehensive 


certainty by the relevant deadline in Article 29(2)(b) or in Annex F Section 1(18), as applicable.  


612. This ensures that, where one certainty process has come to an end, but there is an expectation 


that a second process (either a scope certainty review or comprehensive certainty review) will be requested 


for the same Period, domestic compliance activity is not commenced before the deadline for that request 


is reached. However, if a second request for certainty is not submitted by this deadline, a Party is not 


prevented from undertaking enquiries under its domestic law.   


Paragraph 7 


613. Paragraph 7 provides that the Conference of the Parties may agree a specific follow-up scope 


certainty review process where a Group has previously been found not to be a Covered Group, and 


particular conditions apply. This will simplify the process for determining that a Group continues not to be 


a Covered Group for certain Groups and for tax administrations with respect to these Groups.  
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614. Where it is not possible as a result of a follow-up scope certainty review to conclude that a Group 


continues not to be a Covered Group, a Group may within 90 days of being informed of this submit an 


updated request for a scope certainty review for the same Period. This recognizes the fact that a follow-up 


scope certainty review may be based on simplified documentation requirements and allows a Group the 


opportunity to request a scope certainty review based on fuller documentation before it is concluded that 


the Group is a Covered Group. 


Paragraph 8 


615. Where a Group has submitted a request for scope certainty but then has withdrawn that request, 


or is considered to have done so under Article 30, a further request for scope certainty shall not typically 


be accepted for the same Period.  


616. Paragraph 8 does not prevent a coordinating entity from requesting scope certainty where it has 


notified the lead tax administration that it is withdrawing its request for follow-up scope certainty but intends 


to submit a request for scope certainty, and it submits a request for scope certainty accompanied by a 


scope certainty documentation package within 90 days.  


617. Where a scope certainty review was undertaken by the lead tax administration, and this review 


concluded without a scope certainty outcome because the lead tax administration determined that the 


coordinating entity was persistently late in providing information without explanation or acted in an 


uncooperative or non-transparent manner, including by providing inaccurate or incomplete information, the 


next time the coordinating entity submits a request for scope certainty the review shall be undertaken by a 


scope review panel. Paragraph 8 does not prevent the coordinating entity from requesting that the scope 


review panel also undertake a review of the Period for which a scope certainty outcome was not provided, 


with payment to the lead tax administration of the applicable tax certainty user fee. This prevents a Group 


being permanently denied certainty for a Period by the decision of a single tax administration.  


Paragraph 9 


618. Paragraph 9 provides that the Conference of the Parties may agree specific arrangements 


connected with the process for the submission of a request for certainty under Article 22 and the 


acceptance of a request by the lead tax administration, comprising 


a) requirements as to the form and content of a request under Article 22, and 


b) practical steps to be undertaken by a lead tax administration in complying with the provisions 


of the Article.  


Article 23 – Requests for certainty by a Covered Group 


Paragraph 1 


619. Paragraph 1 allows a Group to request comprehensive certainty with respect to its application of 


provisions of the Convention, as set out in its Amount A Tax Return and Common Documentation Package 


for a Period specified in the request. A request for comprehensive certainty must be accompanied by 


payment to the lead tax administration of the relevant tax certainty user fee. 







146    


      
  


620. A request for comprehensive certainty under paragraph 1 covers all aspects of Parts II to IV, 


including the following, where relevant to a particular case. Where a particular aspect is not relevant to a 


Group for a particular Period, it shall not be covered by a comprehensive certainty review.  


a) The definition of a Group. 


b) Whether a Group is a Covered Group for the Period. 


c) The treatment of disclosed segments.  


d) The determination and treatment of revenues and costs for purposes of Annex C Section 2 


or 3. 


e) The calculation of Adjusted Profit Before Tax.  


f) Application of the autonomous domestic business exemption. 


g) Application of the defence groups adjustment. 


h) The categorisation of transactions and choice of reliable method for purposes of revenue 


sourcing. 


i) Jurisdiction-level financial statements for the purpose of applying rules on the marketing and 


distribution profits safe harbour adjustment and the Elimination of Double Taxation. 


j) Whether any of the critical assumptions agreed as part of an advance certainty outcome of 


the Group are no longer met.   


k) The identification of Parties in which the Group meets the applicable nexus threshold. 


l) The allocation of Amount A Profit to affected parties.  


m) The application of the marketing and distribution profits safe harbour adjustment. 


n) The Elimination of Double Taxation.  


621. Subparagraph (a) provides a general rule that a request shall be submitted at the same time as 


the Group’s Amount A Tax Return and Common Documentation Package for the Period.  


622. Where a Group does not submit a request for comprehensive certainty, and is subsequently 


notified that two or more tax administrations of Parties intend to commence a multilateral tax examination 


of the Group’s Amount A Tax Return and Common Documentation Package under the process in Article 


31, subparagraph (b) provides that the Group has 30 days from being informed of this fact to submit a 


request for comprehensive certainty. This recognizes the benefit of a consistent application of the 


Convention by Parties, even when a Group does not initially request comprehensive certainty.   


623. Subparagraph (c) provides that the Conference of the Parties may agree further deadlines that 


shall allow a Group to submit a request for comprehensive certainty in other circumstances.  


624. In order to ensure that a comprehensive certainty review is coordinated, both on the part of the 


Group and on the part of tax administrations, a request should be submitted by the coordinating entity of 


a Group to the lead tax administration of that Group.  
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Paragraph 2 


625. Under Paragraph 2, where a Group submits a request for comprehensive certainty for a Period, it 


may at the same time submit a request for advance certainty with respect to its application of rules on 


revenue sourcing in Articles 6 and 7, or aspects of the special rules that apply to Groups that include one 


or more regulated financial institutions and qualifying extractives groups in Annex C. A request for advance 


certainty shall also be with respect to aspects of a Group’s internal control framework relevant to the 


proposed approach covered by the request. A request for advance certainty must be accompanied by 


payment to the lead tax administration of the relevant tax certainty user fee. 


626. A Group’s approach to applying rules on revenue sourcing contained in Articles 6 and 7 will be 


fundamental to the correct application of the Convention for a Period, and this may involve the introduction 


of new methodologies to collect and present information on a Group’s activities in a form that is not 


currently required for any other purposes. It may also require changes to aspects of a Group’s internal 


control framework to ensure these methodologies are being applied correctly and the information provided 


in a Group’s Amount A Tax Return and Common Documentation Package is accurate. This also applies 


to rules on the application of the Convention to a Group that includes one or more regulated financial 


institutions or a qualifying extractives group, for Groups within the scope of those rules. As such, paragraph 


2 allows a Group to request certainty that affected parties agree in advance the approach that shall be 


taken by a Group for a Period specified in the request for advance certainty, and for a specified number of 


later Periods subject to conditions, and also that relevant aspects of the Group’s internal control framework 


are considered to be designed and operating effectively. Subject to Article 26, Article 29 and Annex F 


Section 1, an approach covered by an advance certainty outcome shall not be considered further as part 


of a comprehensive certainty review for a Period in which that certainty outcome applies, reducing the risk 


of disagreements and increasing the efficiency of the comprehensive certainty review process for Groups 


and affected parties.     


627. This request should be accompanied by an advance certainty documentation package.   


Paragraph 3 


628. Paragraph 3 includes provisions for a valid request for comprehensive certainty or advance 


certainty to be accepted. A valid request is one that is submitted by the deadlines in paragraph 1 and 2, 


as applicable, which is accompanied by an Amount A Tax Return and Common Documentation Package 


or advance certainty documentation package as relevant, and which meets any requirements agreed by 


the Conference of the Parties with respect to the format of a request. Payment of the applicable tax 


certainty user fee must also have been made to the lead tax administration.  


629. Where a request is not in the correct format or is not accompanied by the required documentation, 


the lead tax administration shall require this to be corrected within 60 days, though this may be extended 


by a further 90 days if the coordinating entity explains why more time is needed to make the correction or 


provide the missing documentation and this is agreed by the lead tax administration. Where a corrected 


request or the missing documentation is not submitted to the lead tax administration by this deadline, the 


coordinating entity is considered to have withdrawn its request for certainty.   


630. A comprehensive certainty outcome resulting from a comprehensive certainty review shall be 


binding on all Parties. Therefore, under subparagraph (a), where a valid request for comprehensive 


certainty is submitted to the lead tax administration, the lead tax administration shall accept this request 


on behalf of all Parties, including those that are not affected parties.  
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631. Unlike a comprehensive certainty outcome, an advance certainty outcome is binding only on 


affected parties. This reflects the fact that an advance certainty outcome will apply in a number of Periods, 


including Periods which will not have commenced when a request is made. Parties which are not affected 


parties shall not be bound by an advance certainty outcome in the event they are affected parties in a 


future Period covered by that outcome. As such, under subparagraph (b), where a valid request for 


advance certainty is submitted to the lead tax administration, the lead tax administration shall accept this 


on behalf of affected parties only. In order to reduce the risk that in a future Period an affected party is not 


bound by an advance certainty outcome, a request for advance certainty may identify additional affected 


parties for purposes of an advance certainty review that are not affected parties for purposes of a 


comprehensive certainty review requested at the same time (e.g. where a Group did not have Adjusted 


Revenues in a Party in the Period to which the request for comprehensive certainty relates, but it does 


have or anticipates that it may have Adjusted Revenues in that Party in a later Period covered by the 


request for advance certainty). The coordinating entity should provide an explanation as to the reason for 


why a Party is included as an affected party in a request for advance certainty, that was not included as 


an affected party in a request for comprehensive certainty submitted at the same time.  


632. Following the acceptance of a request for comprehensive certainty or a request for advance 


certainty, the Competent Authority of the Party of the lead tax administration shall exchange the request, 


and the advance certainty documentation package if relevant, with the Competent Authorities of all affected 


parties by the later of the deadline for the exchange of the Amount A Tax Return and Common 


Documentation Package (to be agreed by the Competent Authorities of two or more Parties pursuant to 


Article 37(2)) and 30 days after the request is accepted. By the same deadline it shall also notify the 


Competent Authorities of all Parties that the request for comprehensive certainty has been accepted.  


Paragraph 4 


633. Paragraph 4 provides a process whereby the Competent Authority of any Party may notify the 


Competent Authority of the Party of the lead tax administration that it considers the Party for which it is 


Competent Authority to be a Party in which the Group has revenues in excess of the nexus threshold in 


Article 8. This should be accompanied by documentation sufficient to demonstrate a reasonable basis for 


this view. Annex F Section 4 includes a list of the types of documentation that may be provided, depending 


upon the category of revenues in the Party.   


634. If the lead tax administration agrees that the documentation provided demonstrates a reasonable 


basis for the view of Competent Authority of the Party, it shall inform the coordinating entity that the Party 


is an affected party. Within 15 days of this, all information already exchanged with the Competent 


Authorities of affected parties shall be exchanged with the Competent Authority of that Party. 


Paragraph 5 


635. Where the Competent Authority of a Party is notified through the process in paragraph 3 that a 


request for comprehensive certainty has been accepted, that Party shall suspend any domestic enquiries 


that are ongoing, and shall not commence any new enquiries, as to the application of the Convention to 


Group Entities of that Group with respect to the Period covered by the request. The Party may take the 


minimum procedural steps required to protect its ability to undertake compliance activity later, such as 


opening an enquiry on a protective basis, but may not take substantive action such as requesting 


information from a Group Entity or issuing a tax assessment.  


636. Nothing in paragraph 5 shall prevent any Party from collecting tax due in accordance with the 


Group’s Amount A Tax Return and Common Documentation Package. Paragraph 5 also does not prevent 
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a Party from undertaking enquiries for a Period that is not covered by a request for comprehensive 


certainty, or with respect to matters not covered by the Convention, including related issues. 


637. The obligation to suspend domestic enquiries under paragraph 5 shall cease to apply in 


circumstances where the coordinating entity notifies the lead tax administration that it withdraws its request 


for comprehensive certainty, or is otherwise considered to have withdrawn its request in accordance with 


Article 30(1).  


Paragraph 6 


638. Where a Group has submitted a request for comprehensive certainty but then has withdrawn that 


request, or is considered to have done so under Article 30, a further request for comprehensive certainty 


shall not typically be accepted for the same Period. 


639. Where a comprehensive certainty review was undertaken by the lead tax administration, and this 


review concluded without a comprehensive certainty outcome because the lead tax administration 


determined that the coordinating entity was persistently late in providing information without explanation 


or acted in an uncooperative or non-transparent manner, including by providing inaccurate or incomplete 


information, the next time the coordinating entity submits a request for comprehensive certainty the review 


shall be undertaken by a review panel. Paragraph 5 does not prevent the coordinating entity from 


requesting that the review panel also undertake a review of the Period for which a comprehensive certainty 


outcome was not provided, with payment to the lead tax administration of the applicable tax certainty user 


fee. This prevents a Group being permanently denied certainty for a Period by the decision of a single tax 


administration. 


Paragraph 7 


640. Paragraph 7 provides that the Conference of the Parties may agree specific arrangements 


connected with the process for the submission of a request for certainty under Article 23 and the 


acceptance of a request by the lead tax administration, comprising 


a) requirements as to the form and content of a request under Article 23, and 


b) practical steps to be undertaken by a lead tax administration in complying with the provisions 


of the Article, 


Article 24 – Conditions for a review by a scope review panel or review panel 


Paragraph 1 


641. Paragraph 1 describes the circumstances in which a review undertaken subsequent to a request 


for scope certainty shall be undertaken by a scope review panel of tax administrations. Where a review is 


not to be undertaken by a scope review panel, it shall be undertaken by the lead tax administration. 


Paragraph 1 includes a number of criteria for a review by a scope review panel, in subparagraphs (a) 


through (g).  


642. The criteria in subparagraphs (a) through (c) identify Groups for which a review shall need to 


consider the application of particular provisions of the Convention. In order for a review to be undertaken 


by a scope review panel, a Group should fall within at least one of these subparagraphs.  
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a) Subparagraph (a) covers Groups which, based on information provided by the coordinating 


entity, are a Group that includes one or more regulated financial institutions or are a qualifying 


extractives group, and so a review shall consider the rules in Annex C Section 2 or 3.  


b) Subparagraph (b) covers Groups which, based on their Consolidated Financial Statements 


for the Period or on information provided by the coordinating entity, have a disclosed segment 


with reported revenues or Adjusted Revenues in excess of EUR 20 billion and a pre-tax profit 


margin or segment pre-tax profit margin in excess of 8 per cent, and so a review shall consider 


the rules in Annex C Section 4. 


c) Subparagraph (c) covers Groups which have resulted from an internal fragmentation, and so 


a review shall consider Annex C Section 1(7) and (8), including the principal purposes of the 


internal fragmentation.  


643. The criteria in subparagraphs (d) through (g) identify the circumstances in which a scope certainty 


review of a Group falling within subparagraphs (a) through (c) shall be undertaken by a scope review panel.  


a) Subparagraph (d) provides that a review shall be undertaken the first time that a Group makes 


a request for scope certainty in circumstances where a particular criterion in subparagraphs 


(a) through (c) is met and this is accepted. For example, if a Group resulted from an internal 


fragmentation in subparagraph (c), a scope review panel shall be established to undertake a 


review the first time that the Group submits a request for scope certainty. If in a later year the 


Group becomes a qualifying extractives group, a scope review panel shall also be established 


the next time the Group submits a request for scope certainty, as this will be the first time it 


has submitted a request as a Group to which subparagraph (a) applies.  


b) Under subparagraph (e), where a Group has previously requested scope certainty, but a 


scope certainty outcome was never agreed as the Group was persistently late in providing 


information, acted in an uncooperative or non-transparent manner, or withdrew its request for 


scope certainty before an outcome was reached, a scope review panel shall be established 


the next time the Group requests scope certainty. This ensures that the first full scope 


certainty review of a Group in subparagraphs (a) through (c) is undertaken by a scope review 


panel.  


c) Where subparagraph (e) does not apply (i.e. where a scope certainty outcome for the Group 


has been agreed for an earlier Period), subparagraph (f) provides that, if the most recent 


scope certainty review requested by the Group ended without a scope certainty outcome 


because the Group was persistently late in providing information, or acted in an uncooperative 


or non-transparent manner, the next scope certainty review for that Group shall be undertaken 


by a scope review panel.  


d) Subparagraph (g) provides that, in any case, a scope review panel shall be established to 


undertake a scope certainty review where there is a Period of at least seven years between 


the first day of the last Period for which a review was undertaken by a scope review panel 


and the first day of the Period for which scope certainty is requested, if a scope review panel 


is proposed by the lead tax administration or by any listed party. This ensures that a scope 


review panel shall be established every seven years where in the view of the lead tax 


administration or any listed party such a panel is necessary, but a scope review panel is not 


required where neither the lead tax administration nor any listed party considers one to be 


needed. Where no proposal for a scope review panel is made in accordance with 


subparagraph (g), this subparagraph would also allow a scope review panel to be proposed 
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for a subsequent Period if a Group made a request for scope certainty and a listed party 


considered a scope review panel to be needed.  


Paragraph 2 


644. Under paragraph 2, a scope advance certainty review shall always be undertaken by a scope 


review panel.  


Paragraph 3 


645. Paragraph 3 describes the circumstances in which a review undertaken subsequent to a request 


for comprehensive certainty shall be undertaken by a review panel of tax administrations. Where a review 


is not to be undertaken by a review panel, it shall be undertaken by the lead tax administration.  


646. Paragraph 3 includes a number of criteria for a review by a review panel, in subparagraphs (a) 


through (d). A review panel shall be established where any of these criteria are met.  


a) Subparagraph (a) provides that a review shall be undertaken by a review panel the first time 


that a Group makes a request for comprehensive certainty and this is accepted.  


b) Under subparagraph (b), where a Group has previously requested comprehensive certainty, 


but a comprehensive certainty outcome was never agreed as the Group was persistently late 


in providing information, acted in an uncooperative or non-transparent manner, or withdrew 


its request for comprehensive certainty before an outcome was reached, a review panel shall 


be established the next time the Group requests comprehensive certainty. This ensures that 


the first full comprehensive certainty review of a Group is undertaken by a review panel.  


c) Where subparagraph (b) does not apply (i.e. where a comprehensive certainty outcome for 


the Group has been agreed for an earlier Period), subparagraph (c) provides that, if the most 


recent comprehensive certainty review requested by the Group ended without a 


comprehensive certainty outcome because the Group was persistently late in providing 


information, or acted in an uncooperative or non-transparent manner, the next comprehensive 


certainty review for that Group shall be undertaken by a review panel.  


d) Subparagraph (d) includes a number of circumstances in which a review panel can be 


proposed by the lead tax administration or any affected party. For a review panel to be 


required under this subparagraph, one of the criteria in subdivision (i), (ii) or (iii) must be met, 


and one of the criteria in subdivision (iv) or (v) must be met. 


i) Subdivision (i) applies where there is a Period of at least five years between the first day 


of the last Period for which a review was undertaken by a review panel and the first day 


of the Period to which the request for comprehensive certainty relates. This ensures that 


in all cases there is a maximum period that can elapse between review panels, subject to 


subdivision (iv) or (v) being satisfied.  


ii) Subdivision (ii) includes a number of alternative circumstances in which a review panel 


may be proposed, based on information contained in a Group’s Amount A Tax Return and 


Common Documentation Package for the Period.  


A) A minimum of 10 per cent of the Group’s Amount A Profit is allocated to Parties 


that were not affected parties for the most recent Period for which a 
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comprehensive certainty review was undertaken by a review panel, or a 


minimum of 10 per cent of the obligation to provide relief for Amount A taxation 


is allocated to Parties that were not affected parties for the most recent Period 


for which a comprehensive certainty review was undertaken by a review panel. 


B) A minimum of 10 per cent of the affected parties to which Amount A Profit is 


allocated were not affected parties for the most recent Period for which a 


comprehensive certainty review was undertaken by a review panel, or a 


minimum of 10 per cent of the affected parties which provide relief for Amount A 


taxation were not affected parties for the most recent Period for which a 


comprehensive certainty review was undertaken by a review panel. 


C) It is the first Period for which the Group is a qualifying extractives group or a 


Group that includes one or more regulated financial institutions.  


iii) Subdivision (iii) applies where the immediately preceding time a Group requested 


comprehensive certainty the review was carried out by the lead tax administration, on the 


basis of information contained in the Group’s Amount A Tax Return and Common 


Documentation Package for that Period none of the conditions in subdivision (ii) were met, 


but based on the approach contained in the comprehensive certainty outcome agreed as 


a result of that review, one of those conditions was met. In effect, this means that where 


the conditions in subdivision (ii) are not met based on the information provided by a 


coordinating entity, but they are met based on the approach agreed through a 


comprehensive certainty review, a review panel can be required the next time the 


coordinating entity submits a request for comprehensive certainty.  


iv) Where any of the criteria in subdivision (i), (ii) or (iii) are met, the lead tax administration 


can propose that the comprehensive certainty review be undertaken by a review panel 


under subdivision (iv).  


v) Where the lead tax administration does not make such a proposal, then a review panel to 


undertake the review can be proposed by any affected party under subdivision (v). This 


ensures that a review panel shall be established every five years and in other objective 


circumstances where the lead tax administration or any affected party thinks such a panel 


is necessary, but a review panel is not required where neither the lead tax administration 


nor any affected party considers one to be needed. Where no proposal for a review panel 


is made at the end of five years, paragraph 3 would also allow a review panel to be 


proposed for a subsequent Period if a Group made a request for comprehensive certainty 


and an affected party considered a review panel to be needed. 


Paragraph 4 


647. Under paragraph 4, an advance certainty review shall always be undertaken by a review panel.   


Article 25 – Constitution of a scope review panel or review panel 


648. Article 25 includes a number of rules concerning the constitution of a scope review panel or review 


panel to undertake a review requested under Article 22 or 23. Paragraph 8 directs the Conference of the 
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Parties to agree a process to identify members of a panel in accordance with this Article from the tax 


administrations of listed parties or affected parties that express interest in participating.  


649. In all cases, a listed party or affected party should only express interest in participating on a scope 


review panel or review panel if its tax administration is committed to taking an active role on the panel and 


applying sufficient resources to ensure this is possible. 


Paragraph 1 


650. Paragraph 1 provides a general rule that where a scope review panel is established to undertake 


a scope certainty review, the panel shall comprise the lead tax administrations and six other tax 


administrations chosen at random from listed parties that submit an expression of interest to participate on 


the panel.  


Paragraphs 2 and 3 


651. Paragraph 2 contains an exception to the general rule in paragraph 1. Under this paragraph, where 


a scope review panel is established to undertake a scope certainty review or scope advance certainty 


review of a qualifying extractives group or a Group that includes one or more regulated financial institutions, 


the constitution of the panel shall be adjusted.  


652. Where a Group is a qualifying extractives group, the scope review panel shall include the lead tax 


administration, three tax administrations from listed parties in which the Group has a license in effect to 


explore for or exploit minerals, mineraloids or hydrocarbons, and three tax administrations from other listed 


parties, chosen at random from the tax administrations of listed parties that expressed interest within each 


category.  


653. Where a Group includes one or more regulated financial institutions, the scope review panel shall 


include the lead tax administration, three tax administrations from listed parties in which the Group has 


employee headcount in regulated financial institutions which amounts to at least 5 per cent of total 


headcount in all of the Group’s regulated financial institutions, and three tax administrations from other 


listed parties, chosen at random from the tax administrations of listed parties that expressed interest within 


each category.  


654. Where a scope review panel is established under paragraph 2, and the process agreed by the 


Conference of the Parties to identify members of a scope review panel means that one or more places on 


the panel within a particular category of tax administrations remain empty, these places shall be allocated 


to the tax administrations of other listed parties that expressed interest in participating on the panel, chosen 


at random.  


Paragraph 4 


655. To improve efficiency, paragraph 4 provides that a where a coordinating entity submits at the same 


time a request for scope certainty and for scope advance certainty, and a scope certainty panel is to be 


established under paragraph 2 to undertake the scope certainty review, both the scope certainty review 


and the scope advance certainty review shall be undertaken by the same panel.  


Paragraphs 5 and 6 


656. Under paragraph 5, where a review panel is established to undertake a comprehensive certainty 


review or advance certainty review, the panel shall include the lead tax administration, three tax 
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administrations from affected parties required to provide relief for Amount A taxation, selected at random 


from those within this category (based on information contained in the Group’s Amount A Tax Return and 


Common Documentation Package) that expressed interest in participating on the panel, and three tax 


administrations from other affected parties that expressed interest in participating on the panel.  


657. The three tax administrations from other affected parties shall to the extent possible include one 


tax administration from an affected party that is a specified low- or middle-income jurisdiction, one tax 


administration from an affected party that is not a specified low- or middle-income jurisdiction economy, 


and one tax administration from an affected party without reference to whether it is a specified low- or 


middle-income jurisdiction. In each case, the members of the review panel shall be chosen at random from 


the tax administrations of affected parties that meet the relevant criteria. For these purposes, a specified 


low- or middle-income jurisdiction is one which is classified by the World Bank as a low- or middle-income 


economy using the World Bank Atlas Method, based on the most recent publicly available data released 


by the World Bank prior to the first day of the Period for which certainty is requested, excluding members 


of the OECD and G20.   


658. Where a review panel is established under paragraph 5, and the process agreed by the 


Conference of the Parties to identify members of a review panel means that one or more places on the 


panel within a particular category of tax administrations remain empty, paragraphs 5 and 6 include a 


process for these places to be allocated to the tax administrations of affected parties in other categories 


that expressed interest in participating on the panel, chosen at random.  


Paragraph 7 


659. To improve efficiency, paragraph 7 provides that a where a coordinating entity submits at the same 


time a request for comprehensive certainty and for advance certainty, a review panel is to be established 


under paragraph 5 to undertake the comprehensive certainty review, and the affected parties for purposes 


of both reviews are the same, the comprehensive certainty review and the advance certainty review shall 


be undertaken by the same panel.  


Article 26 – Certainty review 


Paragraph 1 


660. Paragraph 1 provides a basis for a scope certainty review or follow-up scope certainty review in 


accordance with Article 37, where a request is accepted under Article 22. Subject to the process described 


in Annex F Section 1, a review shall be based on information contained in the scope certainty 


documentation package or follow-up scope certainty documentation package filed with a request to 


determine whether a Group is a Covered Group for the Period, or if it continues not to be a Covered Group. 


Unless a request for certainty is withdrawn or considered to be withdrawn under Article 30, a review shall 


conclude with a scope certainty outcome.  


Paragraph 2 


661. Paragraph 2 provides a basis for a comprehensive certainty review in accordance with Article 37, 


where a request is accepted under Article 23. Subject to the process described in Annex F Section 1, a 


review shall be based on information contained in the Amount A Tax Return and Common Documentation 


Package to determine whether this reflects a correct application of the Convention to the Group for a Period 


or if changes are required.  
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662. Where a coordinating entity previously requested scope certainty or follow-up scope certainty for 


the same Period, and the subsequent review concluded with an agreed scope certainty outcome, an 


affected party for purposes of the comprehensive certainty review (including a member of a review panel) 


should not propose changes to the Group’s Amount A Tax Return and Common Documentation Package 


that are inconsistent with that scope certainty outcome, if it was a listed party for purposes of the earlier 


review, unless this is necessary for the correct application of the Convention. In circumstances where this 


is necessary, this should be explained. 


Paragraph 3 


663. Paragraph 3 provides a basis for a scope advance certainty review or advance certainty review in 


accordance with Article 37, where a request is accepted under Article 22 or 23. Subject to the process 


described in Annex F Section 1, a review shall be based on information contained in the advance certainty 


documentation package, to determine whether the proposed approaches contained in that package reflect 


a correct application of the Convention or if changes are required.  


664. The critical assumptions underpinning a Group’s proposed approach are fundamental to an 


advance certainty outcome agreed following a review, as that outcome ceases to apply where one or more 


critical assumptions is not met or is no longer met. As such, an important part of a review will be the 


development by a scope review panel or review panel of the list of critical assumptions to be agreed by 


listed parties or affected parties. This shall begin with, but is not limited to, critical assumptions proposed 


by the coordinating entity in the advance certainty documentation package. Typically, a list of critical 


assumptions for purposes of an advance certainty outcome should not include an assumption that there 


has been no material change in a Group’s financial results. 


Paragraph 4 


665. Paragraph 4 provides that where a review includes one or more of the matters listed in Article 22(2) 


or 23(2), a scope review panel, review panel or lead tax administration may undertake a review of aspects 


of a Group’s internal control framework relevant to these matters and, where required, identify and 


recommend improvements to these aspects of the framework. A review of aspects of a Group’s internal 


control framework shall typically be required as part of a scope advance certainty review or advance 


certainty review. It may also be needed as part of a scope certainty review or comprehensive certainty 


review, if an advance certainty outcome does not apply to the Period in question.  


666. To the extent a matter requires the use of information taken from a Group’s financial statements 


and this information has been subject to independent audit, no changes shall be required to aspects of an 


internal control framework responsible for ensuring the accuracy of this information. Where the Convention 


requires information that is not taken from a Group’s financial statements, where information has not been 


audited, or where information taken from a Group’s audited financial statements is subject to adjustment 


or is used in undertaking calculations for the purpose of applying the Convention, a review may include 


aspects of a Group’s internal control framework responsible for ensuring the accuracy of this information, 


these adjustments and these calculations to determine whether they can be relied upon or whether different 


or additional controls are needed. A review shall not include any other aspects of a Group’s internal control 


framework. The fact that the same controls are used by a Group to ensure the accuracy of information 


prepared for a different purpose may provide comfort to a scope review panel, review panel or lead tax 


administration, but does not necessarily mean those controls are appropriate for purposes of Amount A. 


The Conference of the Parties may agree mechanisms for an opinion or other evidence of work undertaken 


or provided by the Group’s independent auditors or advisers to be taken into account in undertaking a 


review, but a scope review panel, review panel or lead tax administration shall not be bound by such an 


opinion or evidence. Where a scope review panel, review panel or lead tax administration does not agree 
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that an element of the Group’s internal control framework covered by a review is currently designed and 


operating effectively, it shall identify a combination of improvements to that framework which, if 


implemented by the Group, would address this and recommend that these improvements be required. 


These required improvements should not require any changes to the Group’s existing framework beyond 


those which are needed for the relevant aspect to be considered to be designed and operating effectively. 


Paragraphs 5 through 9 


667. Paragraphs 5 through 9 set out the process for a certainty review to give rise to a certainty outcome 


where there is agreement between listed parties or affected parties, including those on a scope review 


panel or review panel.  


668. Paragraphs 5, 6 and 8 concern scenarios where the outcomes of a review do not require any 


changes to the approach taken in the Group’s Amount A Tax Return and Common Documentation 


Package or other documentation package filed by the coordinating entity with its request for certainty under 


Article 22 or 23. Where a comprehensive certainty review is undertaken in phases and the final phase has 


not yet been undertaken, the review shall move to the next phase. Otherwise, in these scenarios a review 


ends directly with a scope certainty outcome, comprehensive certainty outcome or advance certainty 


outcome as applicable. The consequence of each certainty outcome is described in Article 29.  


669. Paragraphs 7 and 9 concern scenarios where the outcomes of a comprehensive certainty review, 


scope advance certainty review or advance certainty review requires changes to the Amount A Tax Return 


and Common Documentation Package or advance certainty documentation package filed by the 


coordinating entity. In these scenarios, the lead tax administration shall require the coordinating entity to 


submit a revised documentation package within 90 days reflecting these required changes. Where a 


comprehensive certainty review is undertaken in phases and the final phase has not yet been undertaken, 


the review shall move to the next phase. In this case, the review panel may agree or, if a review panel was 


not established, the lead tax administration may decide that a revised Amount A Tax Return and Common 


Documentation Package shall only be required after completion of the final phase of the review, reflecting 


specified changes required in all phases. The Conference of the Parties may agree an approach for the 


scope review panel, review panel or lead tax administration to ensure that all required changes have been 


correctly reflected in the revised documentation package provided by the coordinating entity. Once all 


required changes have been reflected in a revised documentation package, the review ends with a 


comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each 


certainty outcome is described in Article 29.  


670. The revised Amount A Tax Return and Common Documentation Package required in paragraph 


7 ensures that the lead tax administration and all affected parties have access to the same documentation 


containing a common application of the Convention reflecting any changes required as a result of the 


comprehensive certainty review, for the purpose of implementing any changes under Article 29(3). 


Similarly, the revised advance certainty documentation package required in paragraph 9 ensures that the 


lead tax administration and all listed parties or affected parties have access to the same documentation 


containing a common description of the approach agreed to the matters in Article 22(2) or 23(2) covered 


by the scope advance certainty review or advance certainty review, including any changes to the Group’s 


proposed approach or internal control framework required as a result of that review.   


Paragraph 10 


671. Paragraph 10 provides for a scope review panel, review panel or lead tax administration to develop 


processes for undertaking a review so long as these are not inconsistent with the Convention or any 


arrangement agreed by the Conference of the Parties. This allows tax administrations undertaking a review 
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flexibility in how the review will be undertaken in practice, while ensuring that any requirements or 


restrictions set out in the Convention and any arrangements agreed by the Conference of the Parties 


continue to apply.  


Paragraph 11 


672. Paragraph 11 includes a number of matters which may be agreed by the Conference of the Parties, 


included in subparagraphs (a) through (d).  


673. Subparagraph (a) concerns the date upon which a review shall be considered to have commenced. 


Given the strict limits on the time available to complete a review provided in Annex F, an agreed approach 


as to when a review commences will be important to ensure that certainty is provided in accordance with 


the timeframe envisaged in the Convention.  


674. Subparagraph (b) concerns procedures to be followed during a review by a scope review panel, 


review panel or lead tax administration. Clarity over these procedures, which may be refined and revised 


by the Conference of the Parties as experience in undertaking reviews increases, will be valuable in 


ensuring the efficiency of reviews, and consistency in the approach taken with respect to the same issues 


in reviews by different panels, as well as an understanding as to when a different approach to a particular 


issue may be appropriate depending upon the facts of a case.  


675. Subparagraph (c) concerns arrangements for members of a scope review panel, review panel or 


the lead tax administration to consult with tax officials of other listed parties or affected parties where this 


is considered necessary. This may include, but is not limited to, the establishment of pools of tax officials 


with expertise on topics relevant to a review, which may be technical skills, sector-specific experience (e.g. 


which may be relevant to a review of a Group’s revenue sourcing approach or the application of rules on 


qualifying extractives groups or Groups including one or more regulated financial institutions), or 


experience in undertaking a particular type of review (e.g. of a group’s internal control framework). 


Subparagraph (c) is not prescriptive as to these topics, as the areas where skills and experience required 


to undertake a review may not be present in tax administrations of all Parties such that consultation would 


be beneficial, as well as the most effective processes for such a consultation, are likely to be clearer once 


the tax administrations of Parties gain experience in undertaking reviews under the Convention. In all 


cases, a tax official supporting a review would be from a tax administration that is a listed party or affected 


party, and would be subject to strict rules on confidentiality under Article 37.    


676. Subparagraph (d) concerns an approach whereby a comprehensive certainty review may be 


undertaken following a phased approach. Flexibility for a review panel or lead tax administration to 


progress to the next phase of a review directly, or to identify and resolve disagreements before progressing, 


shall ensure that a process to resolve disagreements that may impact a later phase of a review is available 


when needed, but this process shall not delay a certainty outcome for a Covered Group where it is not 


needed.  


Paragraph 12 


677. Paragraph 12 provides that the provisions of Annex F Section 1 apply for the purpose of applying 


Article 26. See the explanation of Annex F for further explanation of those provisions.  


Article 27 – Determination panel to resolve disagreements 
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Paragraph 1 


678. Paragraph 1 contains a general provision that where a request for certainty is accepted under 


Article 22(3) or 23(3), and there are one or more issues where the is disagreement following the review 


under Article 26, these issues shall be resolved by a determination panel. This ensures that any 


disagreements arising in the course of a scope certainty review, follow-up scope certainty review, scope 


advance certainty review, comprehensive certainty review or advance certainty review shall be resolved.  


Paragraph 2 


679. Paragraph 2 includes a process to ensure that all affected parties and listed parties have an 


opportunity to consider and comment on all issues where there is disagreement that shall be presented to 


the determination panel.  


680. A review under Article 26 ends at the deadline for written comments under Annex F Section 1(30) 


or (31), or the end of the consultation process under Annex F Section 1(35), if relevant. Within 30 days of 


the end of such a review, the Competent Authority of the Party of the lead tax administration shall exchange 


with the Competent Authorities of all listed parties or affected parties a list of the issues where there is 


disagreement, a description of the alternative outcomes that have been proposed to address each issue, 


details of the position of each member of the scope review panel, review panel or lead tax administration, 


and the listed party or affected party that submitted written comments (if applicable) as well as any written 


explanation provided by the coordinating entity as to its approach to the relevant issue.  


681. A Competent Authority may within 90 days provide comments to the Competent Authority of the 


Party of the lead tax administration, supporting or disagreeing with any of the alternative outcomes to the 


issues, and may also provide a paper explaining its position. Where a number of alternative outcomes 


have been proposed with respect to a particular issue, and a Competent Authority considers more than 


one of these alternative outcomes to be an acceptable application of the Convention, then the Competent 


Authority may express support for more than one alternative outcome, or may support one alternative 


outcome but indicate it considers some of the other alternative outcomes to reflect an acceptable 


application of the Convention.  


682. Within 30 days of the deadline for written comments, the Competent Authority of the Party of the 


lead tax administration shall exchange all of these comments and papers with the Competent Authorities 


of all listed parties or affected parties. This ensures that all listed parties and affected parties are aware of 


the positions of all other listed parties and affected parties, and have access to the information that will be 


provided to a determination panel.  


Paragraph 3 


683. Paragraph 3 includes a list of the information and documentation that shall be provided to members 


of a determination panel for the purpose of considering the issues put to it for resolution. This includes any 


written explanation provided by the coordinating entity with respect to its approach to an issue where there 


is disagreement. However, where the approach taken by the coordinating entity is not one of the alternative 


outcomes supported by members of a scope review panel or review panel, or by the lead tax administration 


or one or more listed parties or affected parties, then this approach is not one of the alternative outcomes 


that the determination panel may choose from.  
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Paragraphs 4 through 7 


684. The determination panel process is a fundamental aspect of the tax certainty framework, as it 


assures resolution of all disagreements and the provision of certainty for Groups that request it and act in 


a cooperative and transparent manner.  


685. The determination panel shall resolve disagreements by choosing between the alternative 


outcomes put to it. The determination panel shall not develop alternative outcomes that are not put to it to 


choose from and shall not comment on any issue that is not referred to it for resolution.  


686. The determination panel may request clarification of the issues or alternative outcomes put to it 


but may not request any additional information that would need to be obtained from the coordinating entity 


or Group Entities. 


687. Where two or more issues referred to the determination panel for resolution rely on the 


interpretation or application of the same provisions of the Convention, these issues may be grouped by 


the Chair and considered together to facilitate an efficient process and consistency in outcomes. This does 


not mean that the determination panel is required to reach the same decision on these issues, if 


determination panel members agree that the particular fact pattern concerning each issue mean that 


different decisions are not inconsistent.  


688. Determination panel members should endeavour to reach a decision as to the alternative outcome 


that should be chosen on each issue by consensus. Where this is not possible, the Chair of the 


determination panel shall use the process described in Annex F Section 2 to identify the alternative 


outcome chosen by the determination panel. It is left to the discretion of the Chair as to how long should 


be spent discussing issues before concluding that reaching a decision by consensus is not possible, 


depending upon the complexity of the issues being discussed, the level of disagreement between 


determination panel members, and the limit on the number of days for which determination panel members 


shall be compensated for their time under Annex F Section 3.  


689. A determination panel shall resolve all issues referred to it within 90 days, and shall deliver its 


decisions to the lead tax administration as a single compilation. Where the same determination panel is 


required to resolve issues with respect to different phases of a review, or with respect to reviews for more 


than one Period, the panel’s decisions shall be included in different compilations that correspond with these 


phases or Periods.  


Paragraph 8 


690. Paragraphs 8 sets out the process for a certainty review to give rise to a certainty outcome where 


there are issues which have been resolved by a determination panel.  


691. Subparagraphs (a), (b) and (d) concern scenarios where the outcomes of a review, including the 


decisions of the determination panel, do not require any changes to the approach taken in the Group’s 


Amount A Tax Return and Common Documentation Package or other documentation package filed by the 


coordinating entity with its request for certainty under Article 22 or 23. Where a comprehensive certainty 


review is undertaken in phases and the final phase has not yet been undertaken, the review shall move to 


the next phase. Otherwise, in these scenarios a review ends directly with a scope certainty outcome, 


comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each 


certainty outcome is described in Article 29.  
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692. Subparagraphs (c) and (e) concern scenarios where the outcomes of a comprehensive certainty 


review, scope advance certainty review or advance certainty review, including the decisions of the 


determination panel, requires changes to the Amount A Tax Return and Common Documentation Package 


or advance certainty documentation package filed by the coordinating entity. In these scenarios, the lead 


tax administration shall require the coordinating entity to submit a revised documentation package within 


90 days reflecting these required changes. Where a comprehensive certainty review is undertaken in 


phases and the final phase has not yet been undertaken, the review shall move to the next phase. In this 


case, the review panel may agree or, if a review panel was not established, the lead tax administration 


may decide that a revised Amount A Tax Return and Common Documentation Package shall only be 


required after completion of the final phase of the review, reflecting specified changes required in all 


phases. The Conference of the Parties may agree an approach to ensure that all required changes have 


been correctly reflected in the revised documentation package provided by the coordinating entity. Once 


all required changes have been reflected in a revised documentation package, the review ends with a 


comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each 


certainty outcome is described in Article 29.  


693. The revised Amount A Tax Return and Common Documentation Package required in 


subparagraph (c) ensures that the lead tax administration and all affected parties have access to the same 


documentation containing a common application of the Convention reflecting any changes required as a 


result of the comprehensive certainty review, for the purpose of implementing any changes under Article 


29(3). Similarly, the revised advance certainty documentation package required in subparagraph (e) 


ensures that the lead tax administration and all listed parties or affected parties have access to the same 


documentation containing a common description of the approach agreed to the matters in Article 22(2) or 


23(2) covered by the scope advance certainty review or advance certainty review, including any changes 


to the Group’s proposed approach or internal control framework required as a result of that review.   


Article 28 – Composition of a determination panel 


Paragraph 1 


694. Article 28 sets out basic rules for the composition of a determination panel. Paragraph 1 states 


that the determination panel is composed of seven individual panel members. These seven panel members 


would comprise three independent experts, three government officials and a Chair. The terms independent 


experts and government officials, in this context, draw their meaning from Annex F Section 3(2) and (3) 


respectively. Paragraph 1(a) provides that the three independent experts shall be chosen by random 


selection from all independent experts in the standing pool, who are not conflicted to act in such capacity. 


Annex F Section 3(1) provides the definition of the standing pool in this regard. In addition, Annex F Section 


3(14) provides the definition of individuals that are conflicted to act in a determination panel. 


695. Paragraph 1(b) follows the structure of the composition of the review panel under Article 25 with 


respect to the three government officials and provides that the selection of these government officials 


depends on whether the determination panel has been created to resolve disagreements arising in a scope 


certainty review or follow-up scope certainty review or for other reviews. For determination panels that 


arise from scope certainty reviews or follow-up scope certainty reviews, paragraph 1(b)(i) provides that the 


three government officials would comprise: 


• one government official nominated by the Party of the lead tax administration; 
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• one government official nominated by a Party chosen by random selection from listed parties 


(excluding the Party of the lead tax administration) where, based on information provided by the 


Group: 


o the Group has a license in effect to explore for or exploit minerals, mineraloids or hydrocarbons 


if that Group is seeking to apply the exclusion for Adjusted Revenues derived from the sale of 


extractive products; or 


o the Group has an employee headcount in regulated financial institutions which amounts to at 


least 5 per cent of total headcount in all the Group’s regulated financial institutions for a Group 


including one of more regulated financial institutions; and 


• one government official nominated by a Party chosen by random selection from the listed parties, 


excluding the Party of the lead tax administration or Parties included in the second category above. 


However, if there are no Parties in the second category above, two government officials would be 


selected in this category 


696. For determination panels that arise from all other reviews, paragraph 1(b)(ii) provides that the three 


government officials would comprise: 


• One government official nominated by the Party of the lead tax administration; 


• One government official nominated by a Party chosen by random selection from the affected 


parties required to provide relief for Amount A taxation with respect to the relevant group for the 


Period based on the information contained in the Amount A Tax Return and Common 


Documentation Package, which expressed interest to participate in the determination panel, 


excluding the Party of the lead tax administration; and 


• One government official nominated by a Party chosen by random selection from the affected 


parties in which the relevant group meets the nexus threshold under Article 8 for the Period, based 


on the information contained in the Amount A Tax Return and Common Documentation Package, 


which expressed interest to participate in the determination panel, excluding the Party of the lead 


tax administration or Parties included in the second category above. 


697. Where there are no affected parties covered in the second category above (owing to for example, 


the lead tax administration being the only Jurisdiction required to provide relief for Amount A taxation with 


respect to the relevant group for the Period based on the information contained in the Amount A Tax Return 


and Common Documentation Package), paragraph 1(b)(ii) also provides that the Secretariat of the 


Conference of the Parties shall invite Parties other than affected parties to submit an expression of interest 


for a government official nominated by such Party to participate in the determination panel within 30 days. 


This unfilled seat shall be filled by random selection from among Parties expressing interest. Where no 


other Parties have expressed interest, the number of government officials in the third category above would 


be increased from one to two instead. It is clarified that references to the “Secretariat of the Conference of 


the Parties” in this Article as well as in Annex F Section 3, are as defined in Article 47(7). The Party of the 


lead tax administration should ensure that all necessary information is shared with the Secretariat of the 


Conference of the Parties sufficiently in advance to allow it to perform its functions under these provisions 


within the prescribed deadlines.  


698. Paragraph 1(c) provides that the Chair would be chosen by consensus among the six previously 


selected independent experts and government officials. It is also noted that the Chair could either be an 


independent expert from the standing pool, who is not conflicted to act in such capacity or a government 
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official who does not work for or on behalf of Parties already represented in the determination panel. Where 


the six previously selected panellists are not able to reach consensus within 30 days from the selection of 


the sixth and final panellist, the Chair shall be chosen by random selection from among the independent 


experts in the standing pool who are not conflicted to act in such capacity. 


Paragraph 2 


699. Paragraph 2 details how expressions of interest would be obtained for government officials that 


would act in a determination panel. The Secretariat of the Conference of the Parties shall invite from listed 


parties (for determination panel arises from a scope certainty review or follow-up scope certainty review) 


or affected parties (for other reviews) to submit an expression of interest for a government official 


nominated by such Party to participate in the determination panel within 60 days of the date on which the 


Competent Authority of the Party of the lead tax administration exchanges with the Competent Authorities 


of all listed parties or affected parties a list of all issues where there is disagreement under Article 27(2). 


The Competent Authority of the Party of the lead tax administration should provide details of the Parties 


concerned to the Secretariat of the Conference of the Parties and inform it sufficiently in advance of this 


list being shared to ensure that the Secretariat of the Conference of the Parties is in a position to launch a 


call for expressions of interest under paragraph 2 on the same date as the list being shared. Paragraph 2 


also notes that a Party should only express interest in participating in a determination panel if the person 


nominated by it is committed to taking an active role on the determination panel and the listed party or 


affected party concerned would make available sufficient resources to ensure this is possible. 


Paragraph 3 


700. Paragraph 3 provides that the provisions of Annex F Section 3 would be applicable with respect 


to Article 28 since as noted above, several operative and procedural elements on the composition of the 


determination panel are detailed therein. To this extent, Article 28 should always be read together with this 


provision with relation to how the composition of the determination panel should be established for each 


individual case. 


 


Article 29 – Certainty outcomes 


Paragraph 1 


701. Paragraph 1 concerns the outcomes of a scope certainty review. Where a coordinating entity has 


submitted a request for scope certainty and this is not withdrawn, the scope certainty review shall end with 


an agreed scope certainty outcome which shall contain a decision as to whether the Group is a Covered 


Group for the Period covered by the review.  


702. Where the scope certainty outcome includes a decision that the Group is not a Covered Group for 


the Period, no action is required. The suspension of compliance activity under Article 22(6) with respect to 


the Period to which the scope certainty outcome relates shall continue to apply. Unless at any point the 


coordinating entity is considered to have withdrawn its request for certainty under Article 30, the scope 


certainty outcome shall continue to apply in all listed parties.  


703. Where the scope certainty outcome includes a decision that the Group is a Covered Group for the 


Period, the coordinating entity shall be required to file an Amount A Tax Return and Common 


Documentation Package with the lead tax administration. This should be filed within 180 days of the 


coordinating entity being notified of the scope certainty outcome, unless the usual filing deadline is later 
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than this, in which case the usual filing deadline shall apply. If the coordinating entity does not file an 


Amount A Tax Return and Common Documentation Package by this deadline, the suspension of 


compliance activity under Article 22(6) shall cease to apply. The filing deadline for the Amount A Tax 


Return and Common Documentation Package in Article 14 and the payment deadline in Article 16 (or 


under the domestic law of a Party where that Article does not apply) shall apply for the purpose of 


determining, for example, administrative penalties, interest or other amounts imposed under the domestic 


law of a Party.   


Paragraph 2 


704. Paragraph 2 concerns the outcomes of a follow-up scope certainty review. Where a coordinating 


entity has submitted a request for scope certainty in circumstances where Article 22(7) applies and this is 


not withdrawn, the follow-up scope certainty review shall end with an agreed scope certainty outcome 


which shall either contain a decision that the Group continues not to be a Covered Group in the Period 


covered by the review, or a conclusion that it cannot be agreed that the Group continues not to be a 


Covered Group on the basis of the information available.  


705. Where the scope certainty outcome includes a decision that the Group continues not to be a 


Covered Group in the Period, no action is required. The suspension of compliance activity under Article 


22(6) with respect to the Period to which the scope certainty outcome relates shall continue to apply. 


Unless at any point the coordinating entity is considered to have withdrawn its request for certainty under 


Article 30, the scope certainty outcome shall continue to apply in all listed parties.  


706. Where a scope certainty outcome includes a decision that it cannot be agreed that the Group 


continues to be a Covered Group, the coordinating entity may within 90 days file an amended request for 


scope certainty with the lead tax administration, together with any documentation agreed by the 


Conference of the Parties. As this is an amendment to an existing request for scope certainty, it is not 


subject to the deadlines in Article 25(1). If the coordinating entity does not submit an amended request for 


scope certainty by this date, it shall be required to file an Amount A Tax Return and Common 


Documentation Package with the lead tax administration. This should be filed within 180 days of the 


coordinating entity being notified of the scope certainty outcome, unless the usual filing deadline is later 


than this, in which case the usual filing deadline shall apply. If the coordinating entity does not file an 


Amount A Tax Return and Common Documentation Package by this deadline, the suspension of 


compliance activity under Article 22(6) shall cease to apply. The filing deadline for the Amount A Tax 


Return and Common Documentation Package in Article 14 and the payment deadline in Article 16 (or 


under the domestic law of a Party where that Article does not apply) shall apply for the purpose of 


determining, for example, administrative penalties, interest or other amounts imposed under the domestic 


law of a Party.   


Paragraphs 3 and 4 


707. Paragraphs 3 and 4 concern the outcomes of a comprehensive certainty review. Where a 


coordinating entity has submitted a request for comprehensive certainty and this is not withdrawn, the 


comprehensive certainty review shall end with an agreed comprehensive certainty outcome which shall 


either contain a decision which agrees with the application of the Convention in the Group’s Amount A Tax 


Return and Common Documentation Package for the Period or shall require specified changes to these 


documents.  


708. Where an agreed comprehensive certainty outcome requires changes to the application of the 


Convention contained in a Group’s Amount A Tax Return and Common Documentation Package for a 


Period, subparagraph (b) provides that these changes shall be implemented by affected parties 
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notwithstanding any time limits in domestic law. Processes to implement these changes, including any 


agreed deadline, may be agreed by the Conference of the Parties under paragraph 11.  


709. Where a comprehensive certainty outcome is agreed, the suspension of compliance activity under 


Article 23(5) with respect to the Period to which the comprehensive certainty outcome relates shall continue 


to apply. Unless at any point in the future the coordinating entity is considered to have withdrawn its request 


for certainty under Article 30, the comprehensive certainty outcome shall continue to apply in all Parties, 


ensuring a consistent application of the Convention for a Period including for the purpose of the elimination 


of double taxation.  


710. Where a Group would otherwise be required to source revenues using a different reliable indicator 


to that used in its Amount A Tax Return and Common Documentation Package, but the review panel or 


lead tax administration accepts that the Group does not have the information necessary to use that reliable 


indicator, the Group shall be allowed to use the allocation key applicable to that category of revenues. This 


ensures that revenues can be sourced using an approach under the Convention even if that is not the 


preferred approach agreed as part of the comprehensive certainty review process. The comprehensive 


certainty outcome shall nevertheless specify the reliable indicator that should have been used. While this 


comprehensive certainty outcome does not apply for Periods other than the one to which it relates, in 


accordance with Annex F, this shall be taken into account by a review panel or lead tax administration 


undertaking a comprehensive certainty review for a subsequent Period.  


Paragraphs 5 through 10 


711. Paragraphs 5 through 10 concern the outcomes of a scope advance certainty review or advance 


certainty review. Where a coordinating entity has submitted a request for scope advance certainty or 


advance certainty and this is not withdrawn, the scope advance certainty review or advance certainty 


review shall end with an agreed advance certainty outcome. This outcome shall either agree the proposed 


approach included with the coordinating entity’s request for certainty or specify any changes to this 


proposed approach which are required. It shall also set out the Periods for which certainty is provided and 


the critical assumptions that must continue to apply. The outcome shall include any improvements that are 


required to relevant aspects of the Group’s internal control framework.  


712. Under paragraph 5, the advance certainty outcome shall cease to apply at the end of the last 


Period specified in the outcome, or when one or more of the critical assumptions included in that outcome 


ceases to apply. The fact that an advance certainty outcome no longer applies does not mean that the 


approach contained in that outcome is not correct. When the coordinating entity submits a request for 


scope certainty under Article 22 or comprehensive certainty under Article 23, it may submit a new request 


for scope advance certainty or advance certainty with respect to the same proposed approach (or an 


amended approach) to apply in subsequent Periods.  


713. Where a coordinating entity has requested advance certainty with respect to a Group’s proposed 


revenue sourcing approach, the agreed advance certainty outcome requires changes to the proposed 


approach submitted by the coordinating entity, and the review panel accepts that the Group does not have 


access to the necessary information to apply the agreed approach for the first Period covered by advance 


certainty, under paragraph 6 the advance certainty outcome may also include a different reliable method 


that may be used by the coordinating entity for that Period. 


714. Paragraph 6 only permits this different reliable method to be used for the first Period covered by 


the advance certainty outcome. For subsequent Periods, a coordinating entity should obtain the 


information required to apply the approach agreed in the advance certainty outcome.  
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715. The first time a Group requests certainty over a particular aspect of the Convention, an advance 


certainty outcome shall be granted for all Periods ending with 36 months of the start of the Period specified 


in the request for scope advance certainty or advance certainty. Following subsequent requests, a scope 


review panel or review panel may extend this period to 60 months. Where the advance certainty outcome 


concludes that relevant aspects of the Group’s internal control framework are designed and operating 


effectively, this outcome shall apply in all of these Periods subject to critical assumptions continuing to be 


met. However, where the advance certainty outcome requires specified improvements to be made to the 


Group’s internal control framework, the outcome shall only apply once these improvements have been 


made and this is confirmed as part of a scope certainty review or comprehensive certainty review.   


716. Where one or more critical assumptions are no longer met, an advance certainty outcome shall 


cease to apply. Paragraph 10 provides that, where a coordinating entity anticipates or becomes aware that 


one or more critical assumptions are no longer met, it should be required to inform the lead tax 


administration that this is the case, and this information shall be exchanged with other listed parties (for a 


scope advance certainty review) or affected parties (for an advance certainty review).  


Article 30 – Withdrawal of a request for certainty 


Paragraph 1 


717. Paragraph 1 includes a number of scenarios where a coordinating entity has withdrawn or shall 


be considered to have withdrawn its request for certainty.  


a) A coordinating entity may withdraw its request for certainty at any time by notifying the lead 


tax administration. 


b) Where a coordinating entity submitted a request for certainty, but this was not a valid request 


because it was not in the correct format or does not include all of the required information, the 


coordinating entity shall be informed of this and given time to correct the request in 


accordance with Article 22(3) or 23(3). Where any errors are not corrected or missing 


information is not provided by the applicable deadline, the coordinating entity shall be 


considered to have withdrawn its request for certainty.  


c) There is an expectation that a coordinating entity that has requested certainty shall provide 


information in a timely manner and shall act in a cooperative and transparent manner 


throughout any review process, and that other Group Entities shall ensure that the 


coordinating entity has access to any information that it needs. Where this is not the case, 


and concerns are not addressed, a scope review panel, review panel or lead tax 


administration may determine that certainty cannot be provided, and the coordinating entity 


shall be considered to have withdrawn its request for certainty. Annex F includes at Section 


1(19) a process to determine whether a coordinating entity has been persistently late in 


providing information without explanation, or has acted in an uncooperative or non-


transparent manner, including by providing incomplete or inaccurate information, and that 


certainty cannot be provided in these circumstances.  


d) Subject to subparagraph (c), where a coordinating entity submits a valid request for certainty, 


it shall receive an agreed certainty outcome which may require changes to a Group’s Amount 


A Tax Return and Common Documentation Package (where a coordinating entity submitted 


a request for comprehensive certainty) or to a proposed approach contained in a request for 
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scope advance certainty or advance certainty. Where a coordinating entity does not agree to 


the changes required in a certainty outcome, it shall be considered to have withdrawn its 


request for certainty.  


e) Where a coordinating entity submitted a request for comprehensive certainty over its 


application of the Convention for a Period, and an agreed comprehensive certainty outcome 


has been granted, there is no reason why a Group Entity would submit a tax return in any 


Party that is inconsistent with this comprehensive certainty outcome. Where a tax return is 


submitted that is inconsistent with an agreed comprehensive certainty outcome, the 


coordinating entity shall be considered to have withdrawn its request for certainty. A 


coordinating entity shall not be considered to have withdrawn its request for certainty if the 


Group Entity is able to withdraw a tax return that is inconsistent with a comprehensive 


certainty outcome, or to file a further tax return that is consistent with that outcome, and it 


does so.  


Paragraph 2 


718. Where a coordinating entity gives written notification that it withdraws its request for scope certainty 


or comprehensive certainty or is considered to withdraw its request under paragraph 1, the Competent 


Authority of the Party of the lead tax administration shall within 30 days give notice that this has occurred 


to the Competent Authorities of all Parties. 


719. Where a coordinating entity gives written notification that it withdraws its request for scope advance 


certainty or advance certainty or is considered to withdraw its request under paragraph 1, the Competent 


Authority of the Party of the lead tax administration shall within 30 days give notice that this has occurred 


to the Competent Authorities of all listed parties or all affected parties, as applicable.  


Paragraph 3 


720. Paragraph 3 makes it clear that, where a coordinating entity withdraws its request for certainty, a 


Party may rely upon any work that was conducted by a scope review panel, review panel or the lead tax 


administration, and its tax administration may undertake its own enquiries with respect to a Group’s 


application of the Convention, as permitted under its Jurisdiction’s law and procedures.  


721. Paragraph 3 also makes clear that, where a coordinating entity withdraws its request for certainty, 


there is nothing to prevent a Party from allowing a Group Entity to rely on domestic remedies. 


722. Finally, paragraph 3 makes clear that a coordinating entity may submit a request for scope 


certainty or comprehensive certainty for a later Period, even where it has withdrawn a request for certainty 


for an earlier Period.  


Article 31 – Tax examinations where a request for certainty is not made, or is 


withdrawn or is considered to have been withdrawn 


Paragraph 1 


723. Paragraph 1 makes clear that, where a Group has not made a request for scope certainty or 


comprehensive certainty, or where a request for certainty is withdrawn or considered to be withdrawn then, 
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subject to Article 30, there is nothing in the Convention to prevent the tax administration of a Party from 


undertaking a tax examination of the Group within its Jurisdiction as permitted under its Jurisdiction’s law 


and procedures, or in accordance with Article 37 with particular reference to Article 37(9). 


724. Where the coordinating entity of a Group has withdrawn its request for certainty, or is considered 


to have withdrawn its request, Article 30(3)(a) provides that there is nothing to prevent a listed party or 


affected party from relying on work exchanged with the Competent Authority of that Party by the Competent 


Authority of the Party of the lead tax administration, and this includes for purposes of a domestic tax 


examination.  


Paragraph 2 


725. Under paragraph 2, and in accordance with Article 37, two or more Parties may cooperate in 


undertaking a tax examination of a Group. The Competent Authorities of these Parties shall agree the 


scope and procedures for undertaking such a tax examination. For example, an examination may be limited 


to a particular aspect of the Convention, or be with respect to all aspects of rules on Amount A.  


Paragraph 3 


726. Paragraph 3 establishes that before a Party commences a domestic tax examination to determine 


whether a Group is a Covered Group for a Period, or before any multilateral tax examination is undertaken 


under paragraph 2, notice shall be given either to the coordinating entity of the Group or to any Group 


Entity.   


727. A process to give notice under paragraph 3 shall be agreed by the Conference of the Parties.  


728. Where notice has been given under this paragraph, Article 22(1) and 23(1) provide a period for 


the coordinating entity of a Group to submit a request for scope certainty or comprehensive certainty as 


applicable. Where a request for certainty is accepted under one of those Articles, provisions concerning 


the suspension of domestic compliance activity shall apply.  


Article 32 – Definitions 


729. Article 32 contains a number of definitions used throughout Part V Section 2, including the 


following.  


Scope certainty, follow-up scope certainty, scope advance certainty, comprehensive 


certainty, advance certainty 


730. Part V Section 2 contains provisions for a Group to be provided with different categories of 


certainty, depending upon the circumstances and needs of that Group. 


• Scope certainty concerns whether a Group is a Covered Group for a specific Period specified in 


the request. This certainty is likely to be of interest to Groups that are outside the scope of the 


Convention, but wish to remove the risk of tax examinations in different Jurisdictions to determine 


whether this is the case. Scope certainty may be requested under Article 22(1). 


• Follow-up scope certainty concerns whether a qualifying extractives group or Group that includes 


one or more regulated financial institutions, which has previously obtained a scope certainty 


outcome that it is not a Covered Group, continues not to be a Covered Group in a later Period. 
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This certainty is likely to be of interest to Groups in these categories that meet conditions in Article 


22(7). Follow-up scope certainty may be requested under Article 22(1). 


• Scope advance certainty concerns whether listed parties agree that a Group’s proposed approach 


to applying aspects of rules applicable to a qualifying extractives group or Group that includes one 


or more regulated financial institutions is correct, and whether relevant aspects of the Group’s 


internal control framework are designed and operating effectively. This removes the need for these 


issues to be re-considered for Periods in which an advance certainty outcome applies. Scope 


advance certainty may be requested under Article 22(2).   


• Comprehensive certainty concerns whether the application of the Convention in a Covered Group’s 


Amount A Tax Return and Common Documentation Package for a specified Period is correct or if 


changes are required. This certainty is likely to be of interest to Covered Groups that wish to 


remove the risk of tax examinations in different Parties. Comprehensive certainty may be requested 


under Article 23(1).  


• Advance certainty concerns whether affected parties agree that a Group’s proposed approach to 


applying rules on the sourcing of Adjusted Revenues, or aspects of rules applicable to a qualifying 


extractives group or Group that includes one or more regulated financial institutions is correct, and 


whether relevant aspects of the Group’s internal control framework are designed and operating 


effectively. This removes the need for these issues to be re-considered for Periods in which an 


advance certainty outcome applies. Advance certainty may be requested under Article 23(2).   


Scope certainty documentation package, follow-up scope certainty documentation package, 


advance certainty documentation package 


731. The scope certainty documentation package, follow-up scope certainty documentation package 


and advance certainty documentation package refer to standardised documentation packages containing 


information for the purpose of undertaking a scope certainty review, follow-up scope certainty review, 


scope advance certainty review or advance certainty review. The use of standardised documentation will 


facilitate the process for a Group to prepare a request for certainty and will improve the efficiency and 


consistency of reviews undertaken. The format and content of these documentation packages shall be 


agreed by the Conference of the Parties.  


732. The Amount A Tax Return and Common Documentation Package, containing information for the 


purpose of undertaking a comprehensive certainty review is defined at Article 15.  


Scope certainty review, follow-up scope certainty review, scope advance certainty review, 


comprehensive certainty review, advance certainty review 


733. Scope certainty review, follow-up scope certainty review, scope advance certainty review, 


comprehensive certainty review and advance certainty review refer to the process for each type of certainty 


to be provided to a Group. This includes a substantive review by a scope review panel, review panel or 


lead tax administration, described in Article 26 and Annex F Section 1. It also includes the resolution of 


any disagreements by a determination panel, described in Article 27 and Annex F Section 2.  


Scope certainty outcome, comprehensive certainty outcome, advance certainty outcome 


734. Each category of certainty that may be requested under Article 22 or 23 gives rise to a certainty 


outcome for a Group, the content and extent of which are set out in Articles 29 and 30. 
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• A scope certainty outcome is provided at the conclusion of a scope certainty review or follow-up 


scope certainty review, and provides certainty as to whether or not listed parties agree that a Group 


is not a Covered Group or that it continues not to be a Covered Group for a Period. A scope 


certainty outcome is binding on all listed parties.  


• A comprehensive certainty outcome is provided at the conclusion of a comprehensive certainty 


review, and provides certainty as to whether affected parties agree the application of the 


Convention in the Group’s Amount A Tax Return and Common Documentation Package for a 


Period, or if changes are required. A comprehensive certainty outcome is binding on all Parties.  


• An advance certainty outcome is provided at the end of a scope advance certainty review or 


advance certainty review, and provides certainty as to whether listed parties or affected parties 


agree that the approaches contained in the advance certainty documentation package are correct 


and if relevant aspects of the Group’s internal control framework are designed and operating 


effectively. An advance certainty outcome also includes agreed critical assumptions which must be 


met for the advance certainty outcome to continue to apply. An advance certainty outcome is 


binding on all listed parties or all affected parties, as applicable.  


Scope review panel, review panel 


735. A scope review panel and a review panel are panels of tax administrations from listed parties or 


affected parties established to undertake a review in circumstances described in Article 24. Where a scope 


review panel or review panel is to be established, the constitution of the panel shall be as described in 


Article 25.  


Affected party 


736. Affected parties with respect to a Covered Group for a Period include the Party whose tax 


administration is the lead tax administration, as well as those in which the Group has nexus in accordance 


with Article 8 or is a specified jurisdiction for purposes of Part IV. This may be established based on 


information contained in the Group’s Amount A Tax Return and Common Documentation Package, on the 


basis of a notification given by Competent Authority of the Party to the Competent Authority of the Party of 


the lead tax administration that it considers itself to be a Party in which the Group has nexus in accordance 


with Article 8 accompanied by supporting documentation, or in the course of a comprehensive certainty 


review.  


Listed party 


737. Listed parties with respect to a Group for a Period include the Party whose tax administration is 


the lead tax administration, as well as those identified by the coordinating entity of a Group in its request 


for scope certainty or on the basis of a notification given by the Competent Authority of the Party to the 


Competent Authority of the lead tax administration that it considers it should be a listed party. Listed parties 


shall not include a Party whose Competent Authority notifies the Competent Authority of the lead tax 


administration that it is not a listed party under the process in Article 22(5).  


Coordinating entity 


738. The coordinating entity of a Group is the entity that submits a request for certainty under Article 22 


or 23, and then acts as the single point of contact within the Group throughout the relevant certainty 


process. The Designated Payment Entity of the Group shall be the coordinating entity unless the Group 


has designated another Group Entity to act in this role.  
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Critical assumption 


739. A critical assumption for purposes of the tax certainty framework refers to any fact (whether or not 


within control of the Group) related to the Group, a third party, an industry, or business and economic 


conditions, the continued existence of which is material to the granting of an advance certainty outcome, 


agreed as part of an advance certainty review or scope advance certainty review. This is a vital element 


of an advance certainty outcome, as the certainty outcome shall cease to apply if one or more critical 


assumptions are no longer met. This does not mean that the approach included in the advance certainty 


outcome is no longer correct, but this would need to be confirmed by a further certainty review.  


Determination panel 


740. A determination panel is a panel of seven individuals, including independent experts and 


government officials, which is required to resolve disagreements with respect to a certainty review pursuant 


to a request under Article 22 or 23. The constitution of a determination panel is set out in Article 28 and 


Annex F Section 3.  


Lead tax administration 


741. The lead tax administration plays a central role in the tax certainty framework, accepting requests 


for certainty from the coordinating entity of a Group, and then coordinating or undertaking certainty reviews 


on behalf of other Parties. In the first instance, the lead tax administration shall be the tax administration 


in the Party in which the Designated Payment Entity of a Group is resident. Where the Designated Payment 


Entity is transparent in the Party where it is organised, it shall be treated for these purposes as resident in 


that Party.  


742. Article 32 also includes specific rules that allow the tax administration in a different Party to be lead 


tax administration in specific circumstances. First, this is only permitted where the different Party is one 


with which the Group has a significant connection, which is defined as the Party in which the Group had 


the highest average unrelated party revenue, tangible fixed assets or number of employees located in the 


Period and the four immediately preceding Periods. A Group also has a significant connection with the 


Party whose tax administration was most recently the lead tax administration of the Group. Second, the 


tax administration of one of these Parties may only be the lead tax administration where this is agreed by 


the coordinating entity, by the tax administration in the Party in which the Designated Payment Entity is 


resident, and the tax administration in the Party with which the Group has a significant connection. As 


such, the tax administration in the Party in which the Designated Payment Entity is resident shall always 


be the lead tax administration, unless it agrees otherwise.  


743. Article 32 also includes specific rules to identify the lead tax administration in cases where the 


Designated Payment Entity of a Group is resident in a Jurisdiction that does not have a tax administration, 


or is resident in two Jurisdictions. The Conference of the Parties may agree further circumstances in which 


another tax administration may be the lead tax administration for a Group. 


Tax certainty user fee 


744.  A tax certainty user fee is payable by a coordinating entity to the lead tax administration together 


with a request for certainty under Article 22 or 23. This fee, which may be different for the different types 


of certainty that may be requested under those Articles, shall be agreed by the Conference of the Parties. 


 Section 3 – Tax certainty for issues related to Amount A 
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Article 33 – Mutual Agreement Procedure – Covered tax agreement 


Paragraphs 1 through 3 


745. Article 33 is intended to provide a member of a Covered Group access to a mutual agreement 


procedure concerning related issues, separate and distinct from and coexisting with access to the mutual 


agreement procedure provided under the covered tax agreement or other instruments. Article 33 has been 


designed to ensure access to MAP and the implementation of MAP agreements in all eligible cases, along 


with the possibility to move to the dispute resolution procedure under Article 35 unless both MAP 


competent authorities consider the case ineligible for the bilateral stage of MAP. Thus, a unilateral 


determination that access to MAP under a covered tax agreement should be denied or that the objection 


should be considered not justified would generally not prevent access to MAP or the resolution of MAP 


cases under Article 33 where the other MAP competent authority considers the case to be justified. 


746. Article 33 provides that a member of a Covered Group may make a request for a mutual agreement 


procedure to the MAP competent authorities of both covered jurisdictions where that member of a Covered 


Group considers that the actions of one or both of the covered jurisdictions result or will result for that 


member of a Covered Group in taxation connected with a related issue not in accordance with the 


provisions of that covered tax agreement. Such a request must be presented with a written statement that 


the member of a Covered Group considers that the case involves taxation connected with a related issue. 


The case must be presented within three years from the first notification of the action resulting in taxation 


connected with a related issue not in accordance with the provisions of the covered tax agreement. 


747. The presentation of a case to both MAP competent authorities pursuant to paragraph 1 is intended 


to reinforce the general principle that access to the mutual agreement procedure for taxation connected 


with related issues should be as widely available as possible. Article 33 does so by providing Covered 


Groups with the possibility to ensure that decisions as to whether a case should proceed to the second 


stage of the mutual agreement procedure (i.e., be discussed by the MAP competent authorities of both 


covered jurisdictions) are open to consideration by both MAP competent authorities. Article 33 functions 


as a backstop to the MAP provisions of covered tax agreements, helping to ensure that both MAP 


competent authorities are made aware of MAP requests and have the opportunity to provide their views 


on whether a MAP request should be accepted or rejected and on whether the taxpayer’s objection is 


considered to be justified.  


748. The general principle underlying Article 33 is best served where the member of the Covered Group 


presents its MAP request to both MAP competent authorities at approximately the same time, recognising 


that there may be practical or other difficulties with a simultaneous presentation of a MAP request to both 


MAP competent authorities. Although paragraph 1 does not provide a time period within which the MAP 


request must be submitted to the second MAP competent authority following submission to the first MAP 


competent authority, the member of a Covered Group should submit both requests as close in time as 


possible. 


749. In some circumstances, different members of the Covered Group affected by the same transfer 


pricing adjustment may wish to submit separate MAP requests with respect to the same adjustment to the 


MAP competent authorities of their respective jurisdictions of residence. In such cases, each MAP request 


need not be submitted to both MAP competent authorities under paragraph 1 as both MAP competent 


authorities are deemed to have received both MAP requests. However, both MAP competent authorities 


should be made aware of the MAP requests at an early stage even though the same member of the 


Covered Group did not submit them. Each member of a Covered Group affected by an adjustment should 
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coordinate with the other relevant members of a Covered Group before the filing of any MAP requests, 


including regarding the choice to present a MAP request pursuant to Article 33 or the MAP provisions of a 


covered tax agreement. Where a MAP request with respect to the same related issue is presented by one 


member of a Covered Group under Article 33 and by another Entity of a Covered Group under the MAP 


provisions of a covered tax agreement, the MAP competent authorities will have to consult with the 


members of the Covered Group to determine under which instrument the case should be considered 


submitted. Coordination by the members of a Covered Group can avoid duplicative MAP requests and 


promote a more effective and efficient MAP from the perspectives of both the Covered Group and the MAP 


competent authorities. In any case, a MAP request should indicate whether a MAP request with respect to 


the same related issue was submitted to the MAP competent authority of the other covered jurisdiction. 


For purposes of Article 35, this information is expressly included as part of the “information necessary to 


undertake substantive consideration of the case” (see Article 35(4)). 


750. Where both MAP competent authorities have received a MAP request, the case should proceed 


to the bilateral stage of the mutual agreement procedure (potentially allowing access to the dispute 


resolution panel procedure) if either MAP competent authority accepts the case in MAP and considers that 


the objection raised in the request is justified. Therefore, in general, a unilateral determination that access 


to MAP should be denied or that the objection should be considered not justified in a case under Article 33 


would not prevent a case from proceeding to the bilateral stage. However, as set out in the Commentary 


on the OECD Model (see for example paragraph 10 of the Commentary to Article 9), some covered tax 


agreements limit the length of time during which a primary adjustment may be made to increase the profits 


of an enterprise (for example, under Article 9(1) or Article 7(2) of the OECD Model). The objective of such 


time limits is to prevent double taxation in situations where no corresponding adjustment would be available 


following the primary adjustment. Where such an adjustment is made after the time limit specified in the 


covered tax agreement and a MAP request is filed challenging the adjustment, the MAP competent 


authority of the adjusting jurisdiction should unilaterally reverse the adjustment, as this would be an action 


resulting in taxation not in accordance with the covered tax agreement, without proceeding to the bilateral 


stage of MAP under Article 33(2). Where the other MAP competent authority can establish that the 


adjustment in the other jurisdiction was made after the time limits for adjustments specified in the covered 


tax agreement, the case need not proceed to the bilateral stage of the mutual agreement procedure as 


both MAP competent authorities would receive MAP requests under Article 33 and the MAP competent 


authority of the adjusting jurisdiction should provide unilateral relief. 


751. In circumstances where a member of a Covered Group presents its case to the MAP competent 


authorities of both covered jurisdictions pursuant to Article 33, MAP competent authorities may follow their 


established case-handling practices and their published MAP programme guidance, including on aspects 


of filing MAP requests and their processing. These case-handling practices and MAP programme guidance 


would be subject to the different milestones and deadlines provided in Article 35 with respect to determining 


the “start date” of the MAP case. Depending on its practice, the MAP competent authority of the covered 


jurisdiction of residence of the taxpayer that made the MAP request, or of the covered jurisdiction that 


made the adjustment at issue in the MAP case, would generally take the lead in the unilateral phase of the 


MAP case. Although the procedures used in the context of a particular MAP case or bilateral relationship 


will vary, the MAP competent authority of the covered jurisdiction that took the action that led to the taxation 


which is alleged to be contrary to the covered tax agreement would then in the bilateral phase of the MAP 


case routinely provide a position paper to the other MAP competent authority to explain the basis for the 


adjustment. In all cases, the MAP competent authorities are encouraged to communicate at the beginning 


of the MAP process to facilitate a coordinated approach to the case and a shared understanding of the 


steps each will take in the process of endeavouring to agree on a resolution. 


752. A member of a Covered Group that presents its case pursuant to Article 33 must also provide a 


written statement that the case may involve taxation connected with a related issue. The term “related 
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issue” is defined for purposes of Part V Section 3 in Article 34(1). This written statement is intended to 


inform MAP competent authorities at the beginning of the MAP case that unresolved related issues arising 


from the MAP case could potentially be submitted to a dispute resolution panel.  


753. Paragraph 2 of Article 33 includes the second sentence of Article 25(2) of the OECD and UN 


Models to ensure that resolutions of MAP cases that are agreed by the MAP competent authorities are 


implemented notwithstanding domestic law time limits. This language addresses obstacles to the 


implementation of MAP competent authority mutual agreements that may arise in practice where a MAP 


article does not include the second sentence of Article 25(2). A member of a Covered Group would have 


no access to the dispute resolution panel mechanism where a MAP competent authority mutual agreement 


had resolved related issues but was not implemented, even though the related issues would in substance 


remain unresolved in such cases. 


754. The remaining language of Article 33(1) through (3) is based on the language of Article 25(1), (2) 


and (4) of the OECD and the UN Model.  


755. For the avoidance of doubt, where both MAP competent authorities agree, they may, where 


appropriate, extend the outcome of a MAP case to cover subsequent Periods, in particular where the facts 


and circumstances of the relevant transactions or activities remain unchanged. This may facilitate the 


resolution of recurring issues that could otherwise give rise to multiple, duplicative MAP cases. Depending 


on the MAP competent authorities’ MAP practices and procedures, a MAP outcome could potentially be 


extended by mutual agreement to subsequent Periods for which the member of a Covered Group has filed 


tax returns (but with respect to which it has not filed MAP requests) or reflected in a bilateral advance 


pricing arrangement for future years. Any decision to extend a MAP outcome to subsequent Periods would 


in all cases remain subject to the discretion of the MAP competent authorities, based on the facts and 


circumstances of those subsequent Periods. 


756. It is acknowledged that Part V Section 3, including Article 33 deal with bilateral MAP cases arising 


from covered tax agreements. However, it is also acknowledged that several covered jurisdictions are 


already able to combine multiple MAP cases filed under covered tax agreements to deal with them 


multilaterally. Depending on the requirements of the covered jurisdictions involved, such cases are either 


started through one MAP request under the equivalent of Article 25(1) of the OECD Model or the UN Model 


filed by the taxpayer under one covered tax agreement, and the MAP competent authorities coordinate 


with additional covered jurisdictions using the equivalent of Article 25(3) of the OECD Model or the UN 


Model contained in the other covered tax agreements for a multilateral solution; or through multiple MAP 


requests under the equivalent of Article 25(1) of the OECD Model or the UN Model filed by the taxpayer 


for each individual covered tax agreement. Irrespective of the approach used, if the request(s) are eligible 


for MAP and proceed to the discussion stage, the discussion stage of MAP could essentially be multilateral: 


competent authorities would either have multilateral discussions or coordinated multiple bilateral 


discussions. The aim would be to have a single multilateral agreement or coordinated bilateral agreements 


that would ensure that taxation not in accordance with all the treaties concerned is removed. MAP 


competent authorities of covered jurisdictions that are interested to consider MAP cases under Article 33 


multilaterally may refer to the Manual on the Handling of Multilateral Mutual Agreement Procedures and 


Advance Pricing Arrangements (“MoMA”) released by the OECD Forum on Tax Administration for further 


guidance on the legal and procedure aspects to consider, subject to domestic law constraints and legal 


requirements of the covered jurisdictions concerned. 


Paragraph 4 


757. Paragraph 4 allows MAP competent authorities of the covered jurisdictions to resolve difficulties 


or doubts as to the interpretation or application of issues arising from that covered tax agreement that are 







174    


      
  


covered under the definition of “related issue” under Article 34(1) (i.e. the equivalent of Article 5, 7 or 9 of 


the OECD Model or the UN Model). While the equivalent of Article 25(3) of the OECD Model or the UN 


Model contained in covered tax agreements should already allow this, paragraph 4 would extend the 


possibility to do this even where the concerned covered tax agreement does not contain that equivalent 


provision. Since that paragraph in covered tax agreements can allow MAP competent authorities to enter 


into bilateral or multilateral advance pricing arrangements, as recognised in paragraph 52 of the 


Commentary on Article 25 of the OECD Model and paragraph 10 of the Commentary on Article 25 of the 


UN Model, paragraph 4 can allow MAP competent authorities to enter into such arrangements with respect 


to provisions of a covered tax agreement concerning related issues even where the covered tax agreement 


does not contain the equivalent of Article 25(3) of the OECD or the UN Model. 


Paragraph 5 


758. Paragraph 5 addresses the interactions of Article 33 with the mutual agreement procedure 


provisions of covered tax agreements, Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute 


resolution mechanisms in the European Union (the “EU tax dispute resolution Directive”) or in the 


Convention on the Elimination of Double Taxation in Connection with the Adjustment of Profits of 


Associated Enterprises (90/436/EEC) (the “EU Arbitration Convention”). In particular, these provisions 


reflect the circumstance that the EU tax dispute resolution Directive already includes a requirement to 


submit a complaint simultaneously to each of the MAP competent authorities involved (see Article 3(1) of 


the EU tax dispute resolution Directive). The EU Arbitration Convention similarly requires an enterprise to 


notify the MAP competent authorities of the other Contracting States concerned by a case at the same 


time as it presents its case to the MAP competent authority of its Contracting State of residence (or to the 


MAP competent authority of the Contracting State in which its permanent establishment is situated). These 


provisions also reflect the situation that the EU tax dispute resolution Directive, the EU Arbitration 


Convention and some covered tax agreements already provide for a mandatory binding dispute resolution 


mechanism, such as an arbitration panel or similar body, which is required to be set up, upon the request 


of the member of the Covered Group or automatically, after a set time period to resolve unresolved issues 


arising from a mutual agreement procedure case.  


759. Paragraph 5 creates a framework whereby Article 33 is not available to a member of a Covered 


Group where the covered tax agreement contains a mandatory binding dispute resolution mechanism for 


unresolved MAP cases or where the EU tax dispute resolution Directive or the EU Arbitration Convention 


(which allow for such a mechanism as well) applies, unless the covered jurisdictions concerned agree in 


general that Article 33 should be applicable as well for a particular bilateral relationship. This means that 


where existing provisions in covered tax agreements containing a mandatory binding dispute resolution 


mechanism for unresolved MAP cases apply or the EU tax dispute resolution Directive or the EU Arbitration 


Convention applies, Article 33 would generally not be applicable, even if these existing provisions allow for 


specific types of cases to be excluded from the scope of the mandatory binding dispute resolution 


mechanism contained therein. Given the definition of the term “covered tax agreement” in Article 34(6)(b), 


all references in paragraph 5 to a “covered tax agreement” refer to provisions of such agreement as they 


may have been modified or amended by any subsequent protocol or another agreement, or as their 


application may have been modified by the Multilateral Convention to Implement Tax Treaty Related 


Measures to Prevent Base Erosion and Profit Shifting (BEPS Multilateral Instrument), regardless of 


whether agreements have been entered into between MAP competent authorities concerning the mode of 


application of these provisions. Where the covered jurisdictions enter into an agreement to make Article 


33 applicable to covered tax agreements or other instruments containing MAP provisions that already 


provide for mandatory binding dispute resolution as noted above as well or where the covered tax 


agreement does not contain a mandatory binding dispute resolution mechanism, it is clarified that the 


taxpayer has the choice to submit a MAP request under Article 33 or under the mutual agreement 


procedure article of the covered tax agreement, the EU tax dispute resolution Directive or the EU Arbitration 
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Convention (“other available MAP provisions”). Paragraph 5 goes on to define rules for the interaction 


between Article 33 and other available MAP provisions in situations where both may co-exist. 


760. Paragraph 5(a) addresses the interactions of paragraphs 1 and 2 with the MAP provisions of 


covered tax agreements or other instruments that provide for the resolution of unresolved MAP disputes 


by a mandatory binding dispute resolution mechanism. Paragraph 5(a) provides that, except to the extent 


that the covered jurisdictions agree otherwise, the provisions of paragraphs 1 and 2 shall not apply with 


respect to the presentation of a mutual agreement procedure case concerning taxation connected with a 


related issue and not in accordance with the provisions of a covered tax agreement where that covered 


tax agreement provides that a mandatory binding dispute resolution mechanism, such as an arbitration 


panel or similar body, is required to be set up, upon the request of the member of the Covered Group or 


automatically, after a set time period to resolve unresolved issues arising from a mutual agreement 


procedure case or where the presentation of the case is also possible under the  EU tax dispute resolution 


Directive or the EU Arbitration Convention. Since Part V Section 3 is intended to ensure an efficient, 


effective and timely mutual agreement procedure that includes a mandatory binding dispute resolution 


mechanism to resolve unresolved cases and such other available MAP provisions include the same, 


paragraphs 1 and 2 are not made applicable to situations that may be covered by these provisions. 


However, covered jurisdictions may always agree to apply Article 33 in these situations as well. It is also 


envisaged in this paragraph that provisions that allow an automatic initiation of a mandatory binding dispute 


resolution mechanism to resolve unresolved cases after a certain time period would also be covered. In 


other words, where a covered tax agreement or other such instrument includes mandatory binding dispute 


resolution, Article 33 will not apply, unless the covered jurisdictions agree otherwise. covered jurisdictions 


would thus, have discretion as to whether they would like to enter into an agreement that Article 33 should 


apply in these cases and where they do, as to the form and contents of the same. Where such an 


agreement is entered into, it would derive its legal basis from paragraph 5(a) itself. 


761. Paragraph 5(b) provides that Article 33(1) through (3) apply at the option of a member of a Covered 


Group subject to paragraph 5(a). This means that in these cases, a member of a Covered Group will have 


the option to present its MAP case pursuant to Article 33(1) or pursuant to the other available MAP 


provisions, where these options are available. Paragraph 5(b) also provides that where a member of a 


Covered Group has not opted to present a MAP case pursuant to Article 33(1), but has presented a mutual 


agreement procedure case pursuant to other available MAP provisions, the provisions of paragraphs 1 


through 3 shall not affect the application of such provisions.  


762. Paragraph 5(c) clarifies the interaction of Article 33 with other available MAP provisions in a 


situation where a first MAP request was filed under another available MAP provision and a second MAP 


request is sought to be filed under Article 33, subject to paragraph 5(a). In such circumstances, a Covered 


Group would not be allowed to file a second MAP request under Article 33 concerning that specific issue 


for the same year. This would ensure that a Covered Group does not seek to initiate a new MAP case 


under Article 33 while an existing MAP case is ongoing. However, where a Covered Group’s MAP request 


under another available MAP provision has been submitted to only one MAP competent authority and has 


already been rejected unilaterally, the Covered Group may file a MAP request under Article 33 subject to 


the conditions under paragraph 1 being fulfilled. This allows the Covered Group the opportunity to file a 


MAP request under Article 33 where possible to allow the other MAP competent authority to consider the 


merits of the MAP case even where one MAP competent authority has rejected the MAP request. 


763. Paragraph 5(d) clarifies the interaction of Article 33 with other available MAP provisions in a 


situation where a first MAP request was filed under Article 33 and a second MAP request is sought to be 


filed under an other available MAP provision, except the EU tax dispute resolution Directive (which is 


separately discussed under paragraph 5(e)), subject to paragraph 5(a). In such circumstances, 


consideration of the first MAP request filed under Article 33 would be suspended and the dispute resolution 
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procedure under Article 35 would no longer apply to that first MAP request in any circumstance. The 


receiving competent authority(/authorities) would consider and move ahead with the second MAP request 


and the dispute resolution procedure under Article 35 would still apply to this second MAP request. Where 


a MAP request filed under Article 33 has already been rejected by both MAP competent authorities involved 


without proceeding to the bilateral stage of MAP, a second MAP request under an other available MAP 


provision covered under paragraph 5(d) would usually be similarly rejected. However, it is clarified that 


where a MAP request under Article 33 is only rejected owing to the fact that the issue concerned is not a 


“related issue”, the consideration of the second MAP request under the concerned other available MAP 


provision would not be affected. In such circumstances, MAP competent authorities should ensure that the 


second case is considered based on its merits under the other available MAP provision. 


764. Where a MAP request comprises a mix of related issues as well as issues that are not related 


issues under other available MAP provisions, the rules specified in paragraph 5(c) and (d) would generally 


give priority to that MAP request over a request under Article 33. However, MAP competent authorities 


shall allow taxpayers to withdraw related issues from consideration under other available MAP provisions 


under paragraph 5(c) to allow a fresh MAP request to be filed under Article 33 for these issues, while the 


MAP request initially filed under other available MAP provisions can continue for issues that are not related 


issues. 


765. Where a related issue is the subject of adjustments or assessments for multiple Periods that the 


member of the Covered Group wishes to challenge through MAP, the concerned member of the Covered 


Group should ordinarily follow the same legal basis for MAP i.e., either Article 33 or other available MAP 


provisions with respect to all Periods to avoid different procedures being applicable to MAP cases 


concerning the same issue. Although the choice of remedy with respect to each Period is left to the member 


of the Covered Group, subject to paragraph 5(a), MAP competent authorities may only be able to consider 


the possibility of a multi-year resolution of recurring issues in MAP as noted in paragraph 755 above where 


the same legal basis is followed for MAP for each relevant Period.  


766. Paragraph 5(e) provides that subject to paragraph 5(a), the submission of a complaint as provided 


under the EU tax dispute resolution Directive (or any of its amending or succeeding instruments or acts of 


European Union law) shall put an end to any ongoing mutual agreement procedure with respect to the 


same case that was initiated pursuant to paragraph 1. This would be a consequence of Article 16(5) of the 


EU tax dispute resolution Directive in any case, but paragraph 5(e) serves to confirm this result. 


767. Provisions of a mutual agreement procedure article based on or equivalent to Article 25(5) of the 


OECD Model or Article 25(5) (Alternative B) of the UN Model would not apply with respect to a mutual 


agreement procedure case presented pursuant to Article 33. This is because these MAP arbitration 


provisions apply with respect to MAP cases presented pursuant to the MAP article of the relevant covered 


tax agreement. For MAP cases presented pursuant to the MAP article of a covered tax agreement (rather 


than Article 33), Article 35(14) and (15) address the relationship between the dispute resolution panel 


mechanism and other mechanisms provided in the MAP article of that covered tax agreement for the 


mandatory and binding resolution of unresolved issues arising from a MAP case. 
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Article 34 – Definitions 


Paragraphs 1 through 5 


768. Paragraphs 1 through 5 define the scope of application of the mutual agreement procedure under 


Article 33 and the dispute resolution mechanism provided for in Article 35 through the definition of “related 


issue”.  


769. Paragraph 1 makes it clear that the mutual agreement procedure under Article 33 and the dispute 


resolution panel mechanism under Article 35 apply only to issues involving a member of a “Covered Group” 


(i.e., a Group whose profit may be subject to a tax charge under the new Amount A taxing right). An Entity 


would be considered a “member of a Covered Group” for this purpose where, for the Period including the 


date of the adjustment or assessment that is the subject of a request for mutual agreement procedure 


made under Article 33 or covered by the dispute resolution panel process under Article 35, that Entity is 


part of a Covered Group or is subject to an adjustment that is specifically included in the definition of related 


issue under this Article, irrespective of whether the Group to which that Entity belongs is a Covered Group 


for the Period during which the request for mutual agreement procedure or the dispute resolution panel 


process is submitted. In addition, the term “Covered Group” would follow the definition contained in Article 


3. However, as provided in Annex C Section 4, references to “Covered Group” are replaced by references 


to a “covered segment”, when applying the Convention with respect to a disclosed segment of a Group. 


As a consequence, the dispute resolution panel mechanism will apply also to MAP disputes involving a 


segment entity of a “covered segment”, which by definition will not be a member of a Covered Group. Such 


a result is appropriate because the resolution of transfer pricing and profit attribution disputes involving a 


segment entity of a covered segment will have an impact on the application of Amount A to the covered 


segment just as they would in the case of a dispute involving an Entity of a Covered Group. Finally, since 


the definition of “related issue” is inherently connected to issues that are included in a covered tax 


agreement between two covered jurisdictions, the definition would apply only to transactions that concern 


members of a Covered Group that are residents of one or both of the covered jurisdictions for purposes of 


that covered tax agreement. 


770. The definition of “related issue” in paragraph 1 is intended to capture situations where two 


cumulative conditions are met by the adjustment asserted or the assessment raised by a covered 


jurisdiction  


• where they result in either an impact on the elimination of double taxation by covered jurisdictions 


or a “material impact” on the Elimination Profit (or Loss) or Amount A Profit for the covered 


jurisdiction, owing to the assessment or adjustment; and 


• where they are covered under provisions in the covered tax agreement based on or equivalent to 


Articles 5, 7 or 9 of the OECD Model or the UN Model, dealing with transfer pricing cases or 


attribution of profits to permanent establishments, including questions concerning the applicability 


of these provisions to a case (e.g. questions such as whether a permanent establishment exists or 


not). 


771. It is clarified that all questions concerning the interpretation or application of provisions in the 


covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model 


that are covered in a MAP request under Article 33 or other available MAP provisions would be included 


in the definition of “related issue”. In addition, questions concerning the applicability of provisions in the 


covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model 
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are included in the definition of “related issues” as well. In this regard, Article 35(1)(b) also provides that 


the dispute resolution panel shall also resolve any disagreement between covered jurisdictions regarding 


whether an issue is a related issue. Accordingly, a disagreement as to whether a particular case is covered 


by provisions in the covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model 


or the UN Model would be decided by the dispute resolution panel. For instance, where one covered 


jurisdiction is of the view that a transaction is a transaction between associated enterprises governed by 


the provision in the covered tax agreement based on or equivalent to Article 9 of the OECD or the UN 


Model, and the other covered jurisdiction is of the view that there is no transaction between associated 


enterprises covered by that provision and that the payment should be viewed as a distribution to which 


that provision does not apply, the question as to whether the provision in the covered tax agreement based 


on or equivalent to Article 9 of the OECD or the UN Model is applicable would be a “related issue”. It may 


also be the case that one covered jurisdiction asserts a transfer pricing adjustment in substance, but uses 


its domestic general anti-avoidance rules to achieve this end, and takes the view that the provision in the 


covered tax agreement based on or equivalent to Article 9 of the OECD or the UN Model does not apply, 


whereas the other covered jurisdiction is of the view that this provision is applicable and in this case as 


well, the question as to whether that provision is applicable would be a “related issue” (however, see 


paragraph 782 in this regard as well). 


772. While all questions concerning the applicability of provisions in the covered tax agreement based 


on or equivalent to Article 5, 7 or 9 of the OECD Model or the UN Model are covered in the definition of 


“related issue”, issues may arise concerning whether these provisions or other provisions in a covered tax 


agreement are applicable. This is generally not the case where the applicability of the provision in the 


covered tax agreement based on or equivalent to Article 9 is at issue since questions of pricing of related 


party transactions would most often fall under that provision in covered tax agreements. However, there 


may be questions concerning whether an adjustment or assessment should be covered as a business 


profits case (involving provisions in the covered tax agreement based on or equivalent to Articles 5 and 7 


of the OECD Model or the UN Model) or a case involving other provisions (for e.g. provisions in the covered 


tax agreement based on or equivalent to Article 10, 11 or 12 of the OECD Model or the UN Model). 


Accordingly, it is also clarified that the Article 5 and 7 cases referred to in paragraph 1 also encompass 


situations where the covered jurisdiction asserting the adjustment or raising the assessment considers it 


covered under other provisions of a covered tax agreement, whereas the Covered Group is of the opinion 


that the adjustment or assessment should be covered under provisions in the covered tax agreement 


based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model, under the condition that 


the position of the Covered Group is shared by the MAP competent authority of the other covered 


jurisdiction (“Article 7 characterisation cases”). Accordingly, “Article 7 characterisation cases”, covering 


questions as to whether a particular assessment or adjustment would be covered by the provision in the 


covered tax agreement based on or equivalent to Article 7 of the OECD Model or the UN Model as opposed 


to any other provision of a covered tax agreement, would be included in the definition of “related issue”. 


For example, a covered jurisdiction may raise an assessment stating that additional income should be 


taxed as “royalties”, intending for this to be covered under the provision in the covered tax agreement 


based on or equivalent to Article 12 of the OECD Model or the UN Model. However, the member of the 


Covered Group concerned by the assessment may believe that the assessment raised does not satisfy 


the definition of the “royalties” provision and take the view that it should be covered under the provision in 


the covered tax agreement based on or equivalent to Article 7 of the OECD Model or the UN Model dealing 


with “business profits”. On that basis, the member of the Covered Group may take the view that there 


should be no taxation in that covered jurisdiction under the “business profits” provision owing to there being 


no permanent establishment in that covered jurisdiction under the provision in the covered tax agreement 


based on or equivalent to Article 5 of the OECD Model or the UN Model based on the facts of the case. In 


this situation, the member of the Covered Group may file a MAP request on the basis that the assessment 


raised results in taxation that is not in accordance with the covered tax agreement. Such a MAP case 


would be covered under the definition of “related issue” to the extent that the MAP competent authority of 
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the other covered jurisdiction agrees with the position taken by the member of the Covered Group in the 


MAP request.  


773. Nevertheless, this would also mean that all other cases concerning the application of provisions in 


the covered tax agreement apart from provisions based on or equivalent to Articles 5, 7 or 9 of the OECD 


Model or the UN Model would not be covered in the definition of “Article 7 characterisation cases”. This 


includes specifically: 


• questions on whether tax has been deducted at source at a rate that is in accordance with the 


covered tax agreement; 


• questions concerning a determination as to which among two provisions of a covered tax 


agreement other than those corresponding to Article 7 of the OECD Model or the UN Model would 


apply; 


• questions concerning the application of the beneficial ownership conditions under provisions of the 


covered tax agreement based on or equivalent to Article 10, 11 or 12 of the OECD Model or the 


UN Model; and  


• the application of anti-avoidance rules that are not covered under provisions of a covered tax 


agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model, which, 


as noted above, includes questions concerning the applicability of these provisions to a case and 


“Article 7 characterisation cases”. 


774. In “Article 7 characterisation cases”, it is acknowledged that the member of the Covered Group 


concerned would usually take the position that an assessment is only covered by provisions in the covered 


tax agreement based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model in its MAP 


request, even where the assessment being covered under other provisions of the covered tax agreement 


is plausible. Therefore, the MAP competent authority of the other covered jurisdiction is required to share 


the position taken by the member of the Covered Group for these cases to be covered. The MAP 


competent authority of the other covered jurisdiction should arrive at this determination only after it 


considers the position taken by the member of the Covered Group justified following discussions between 


both MAP competent authorities and after following procedures regularly undertaken by the MAP 


competent authorities to determine whether cases should be considered under provisions in the covered 


tax agreement based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model. 


775. It is also clarified that since the definition of “related issue” for the purpose of MAP under Article 


33 and the dispute resolution procedure under Article 35 is restricted to issues that arise from the 


application of a covered tax agreement, profit allocation adjustments that are not subject to a covered tax 


agreement are not covered by Part V Section 3.  


776. Paragraph 2 further defines situations where the adjustment asserted or assessment raised by a 


covered jurisdiction is considered to have an impact on the elimination of double taxation for the purposes 


of the definition of “related issue”. Paragraph 2 covers situations where such an adjustment or assessment 


would result in a change in the covered jurisdictions required to provide Relief for Amount A taxation for 


that Covered Group or a change in the Tier(s) for the Allocation of the obligation to eliminate double 


taxation with respect to Amount A Profit of a covered jurisdiction for that Covered Group under Article 11(6) 


through (15) as the outcome if, based on a deeming approach, the adjustments or assessments were to 


be included in full in the Elimination Profit (or Loss) of that Covered Group for that covered jurisdiction for 


the Period during which the adjustment or assessment is asserted or raised, irrespective of how such 


adjustment or assessment is recorded in the Elimination Profit (or Loss) in actual terms. This means that 







180    


      
  


irrespective of the actual recording of the adjustment or assessment in the Elimination Profit (or Loss)  


(including a possible spreading of an adjustment or difference in treatment based on the tax amount paid), 


for the purposes of the test under paragraph 2, the outcomes that would arise under the elimination of 


double taxation system for Amount A if the adjustment or assessment were to be included in full in the 


Elimination Profit (or Loss) of that Covered Group for that covered jurisdiction for the Period in question 


need to be measured. If the outcome of applying this deemed test would be a change in the covered 


jurisdictions required to provide for Relief for Amount A or a change in the Tier(s) for the Allocation of the 


obligation to eliminate double taxation with respect to Amount A Profit of a covered jurisdiction, the test 


under paragraph 2 would be considered met. For instance, if an adjustment of EUR 10 million is asserted 


by jurisdiction X with respect to a member of a Covered Group in Period Y concerning a single previous 


fiscal year, the rules for Elimination Profit (or Loss) in Annex B Section 4(7) require the spreading of that 


adjustment for three total periods and only EUR 3.3 million would be reflected in the Elimination Profit (or 


Loss) for Period Y. However, for purposes of paragraph 2, the EUR 10 million adjustment would be deemed 


to be included in full in the Elimination Profit (or Loss) with respect to jurisdiction X and a calculation would 


be made to verify whether this inclusion would result in a change in the covered jurisdictions required to 


provide Relief for Amount A taxation for that Covered Group or a change in the Tier(s) for the Allocation of 


the obligation to eliminate double taxation with respect to Amount A Profit of a covered jurisdiction for that 


Covered Group under Article 11(6) through (15) and if so, the test in paragraph 2 is considered met. 


Reference can be drawn to paragraphs 6 to 15 of Article 11 and paragraphs 386 through 427 of the 


Explanatory Statement on the specific rules applicable for the elimination of double taxation. For purposes 


of paragraph 2, there would be a change in the Tier(s) for the Allocation of the obligation to eliminate 


double taxation with respect to Amount A Profit of a covered jurisdiction if owing to the adjustment or 


assessment if included in full in the Elimination Profit (or Loss) of that Covered Group for that covered 


jurisdiction for the Period during which the adjustment or assessment is asserted, a covered jurisdiction 


moves from one Tier to another for the elimination of double taxation or is allocated the obligation to 


eliminate double taxation in additional or fewer Tiers as compared to the situation prior to the adjustment 


or assessment.  


777. Paragraph 3 defines situations where the adjustments or assessments are considered to have a 


material impact on the Elimination Profit (or Loss) or Amount A Profit of the covered jurisdiction asserting 


those adjustments or raising those assessments. This test is based on a materiality threshold measured 


using the aggregate quantum of all adjustments asserted or assessments raised by a covered jurisdiction 


with respect to members of a Covered Group in a Period, as reflected in the first notifications for such 


adjustments or assessment by that covered jurisdiction and is triggered where the aggregate quantum is 


greater than EUR 3 million with respect to the first three Periods that follow the entry into force of the MLC 


and EUR 1.5 million with respect to subsequent Periods. For purposes of paragraph 3, an adjustment 


asserted or assessment raised includes actions that are covered under provisions in the covered tax 


agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model, dealing with 


transfer pricing cases or attribution of profits to permanent establishments, including questions concerning 


the applicability of these provisions to a case and “Article 7 characterisation cases” as defined above in 


paragraphs 772 through 774.  


778. The aggregate quantum of all the adjustments or assessments for a Period asserted or raised on 


the entities in a Covered Group by the covered jurisdiction making those adjustments or assessments is 


considered under paragraph 3 to ensure that the definition of “related issue” is only applicable where the 


Covered Group is subject to a substantial tax exposure in that covered jurisdiction. The quantum of each 


adjustment or assessment would be verified using the first notification of the adjustment or assessment 


through a final assessment order, notice or other such document that leads to a liability of tax in that 


covered jurisdiction. Where the tax is levied by deduction at the source and is covered under paragraph 1 


as an “Article 7 characterisation case”, the quantum of the adjustment or assessment in that case would 


be the gross amount of the payment that is subject to withholding tax (as opposed to the amount of income 
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tax withheld). Paragraph 3 is intended to focus solely on the quantum of the adjustment or the assessment 


to the tax base of the member of the Covered Group and is independent of the ultimate tax liability arising 


from such an adjustment or assessment and shall thus, not regard the impact of tax attributes that may 


reduce or eliminate the tax liability on these adjustments, such as net operating losses or other 


consequences, such as a corresponding (and downward) impact to the member’s taxable income under 


other tax provisions. In addition, paragraph 3 envisages the aggregation of each adjustment asserted and 


assessment raised by the adjusting covered jurisdiction with respect to any member of a Covered Group 


during the Period, including adjustments with respect to the same transaction covering multiple Periods, 


even where the quantum of each individual adjustment or assessment is lesser than the threshold amount 


provided. Where the adjusting covered jurisdiction does not use EUR as its functional currency, the 


threshold is applied by reference to the equivalent amount in the functional currency followed by that 


covered jurisdictions in its adjustments or assessments, as on the date of the first notification for such 


adjustments or assessments. 


779. The Period during which an adjustment is asserted or assessment is raised under paragraphs 2 


and 3 shall be determined on the basis of the general definition of Period applicable to a Covered Group 


under the Convention i.e. a reporting period with respect to which the Ultimate Parent Entity of a Group 


prepares, or is required to prepare, Consolidated Financial Statements. Accordingly, an issue would be 


considered a “related issue” only where the adjustment is asserted or the assessment is raised in a Period 


during which the Group is a Covered Group, irrespective of whether the Group becomes a Covered Group 


in future years. 


780. In contrast to paragraph 3, paragraph 2 does not contain a materiality threshold.  Accordingly, an 


adjustment that does not exceed the threshold in paragraph 3, will meet the definition of a “related issue” 


under paragraph 2 if the adjustment or assessment, if treated as included in full in the Elimination Profit 


(or Loss) of the covered jurisdiction for the Period, results in the consequences described therein.  


781. Paragraph 4 contains additional provisions connected to the application of Article 34 and in 


particular, paragraphs 1 through 3. Paragraph 4(a) contains a backstop rule that ensures that a recurring 


issue that was unresolved in MAP for a member of a Covered Group with respect to a previous Period for 


a period of more than two years should not be subject to the materiality condition in paragraph 3 in the 


current year and onwards. In such situations, the same issue concerning the same member of a Covered 


Group for future Periods would always be considered a “related issue”, notwithstanding whether the 


materiality threshold under paragraph 3 is met or not. The two-year period under this paragraph should be 


calculated using the same rules as provided under Article 35(3) through (7). However, it is clarified that 


this backstop rule does not extend to similar issues for the same member of a Covered Group or for the 


same issue concerning any other taxpayer. In addition, paragraph 4(b) provides that an adjustment or 


assessment that is considered by a covered jurisdiction to be asserted or raised under the provisions of a 


covered tax agreement based on or equivalent to Articles 10, 11 and 12 of the OECD Model or the UN 


Model or Article 12A of the UN Model, but that involves questions concerning the applicability of provisions 


of a covered tax agreement based on or equivalent to Article 5, 7 or 9 of the OECD Model or the UN Model 


covered under paragraph 1, included in the references to “Article 7 characterisation cases” in paragraphs 


772 through 774 above, would only be included for the purposes of the determination in paragraph 3 to 


the extent that the assessment or adjustment is considered to have an impact on Amount A owing to a 


Withholding Tax Upward Adjustment under Annex B Section 6 or a withholding tax downward adjustment 


under Annex B Section 4(12), irrespective of the quantum of such impact. Paragraph 4(b) has been 


included to ensure that “Article 7 characterisation cases” concerning withholding tax adjustments or 


assessment are included in the definition of “related issue” only to the extent that the underlying withholding 


tax adjustments or assessments have an impact on Amount A, since such an adjustment or assessment 


may have an impact through Article 5(2)(f) or Annex B Section 4(12) and without impacting the Elimination 
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Profit (or Loss) for that Covered Group with respect to the covered jurisdiction asserting or raising that 


adjustment or assessment. 


782. A member of a Covered Group may file a MAP request concerning a “related issue” under Article 


33 where it considers that an action, including one taken through the use of domestic anti-avoidance rules, 


results or will result in taxation not in accordance with the covered tax agreement and unresolved issues 


in cases that have already resulted in such taxation may lead to a dispute resolution request under Article 


35 being filed. This does not create any implication that domestic anti-avoidance rules that are not meant 


to be covered by a covered tax agreement should now be considered covered. As acknowledged in the 


Commentary on Article 1 of the OECD Model or the UN Model, in the vast majority of cases, the application 


of anti-abuse rules will not result in taxation not in accordance with the covered tax agreement, and the 


application of anti-abuse rules found in domestic law will have an impact on how the provisions of the 


covered tax agreement are applied and thus, will generally not produce results conflicting with these 


provisions. Where a member of a Covered Group files a MAP request under Article 33 or an other available 


MAP provision contending that the application or proposed application of a domestic anti-avoidance rule 


by a covered jurisdiction is an action that is not in accordance with the provisions of a covered tax 


agreement, the MAP competent authorities would, in these situations, decide that the objection is not 


justified and not allow the case to proceed to the bilateral stage of MAP subject to the dispute resolution 


procedure under Article 35. For example, this is the case where the domestic anti-avoidance rule denies 


a treaty benefit in circumstances where obtaining the benefit would be contrary to the object and purpose 


of the covered tax agreement, as provided in the Commentary on Article 1 of the OECD Model or the UN 


Model. In this regard, it is noted that the obligation to provide access to the mutual agreement procedure 


under Article 33 or other available MAP provisions under the BEPS Action 14 minimum standard is distinct 


from the obligation to endeavour to resolve the case.  


783. However, it is clarified that although the mutual agreement procedure under Article 33 and the 


dispute resolution procedure under Article 35 are restricted to related issues as defined in Article 34, the 


provisions of a mutual agreement procedure article of a covered tax agreement based on or equivalent to 


Article 25 (including paragraph 5) of the OECD Model or Article 25 (including paragraph 5 of Alternative B) 


of the UN Model would not be affected by this limited scope and these provisions would continue to be 


governed by the provisions of the covered tax agreement alone. 


784. Paragraph 5 clarifies that some specific circumstances would not be covered in the definition of 


“related issue”. In this regard, paragraph 5(a) provides that adjustments related to the following issues are 


not “related issues”: 


• an issue that concerns an adjustment to the profits of a transaction between members of a Group 


that are regulated financial institutions; 


• an issue that concerns an adjustment to the profits of a transaction between members of a Group 


that are extractives entities; 


• an issue that concerns members of a Group that is not a Covered Group in a Period under Annex 


C Section 5(6) or Section 5(7); 


• an issue that concerns members of a Group that are located in an autonomous domestic business 


jurisdiction; 


• an issue that concerns an adjustment to the profits of a transaction between members of a Group 


that are extractives entities and regulated financial institutions; 







   183 


      
  


• an issue that concerns an adjustment to the profits of a transaction that only involves an extractives 


segment or a regulated financial institution segment;   


• where Annex C Section 4 is applicable, an issue that concerns an adjustment to the profits of a 


transaction between a segment entity of an extractives segment and a segment entity of a 


disclosed segment that is not a covered segment;  


• where Annex C Section 4 is applicable, a transaction between a segment entity of a regulated 


financial institution segment and a segment entity of disclosed segment that is not a covered 


segment; 


• where Annex C Section 4 is applicable, a transaction between segment entities that are not part of 


a covered segment; 


• where Annex C Section 4 is applicable, a transaction between segment entities of a disclosed 


segment that is not a covered segment in a Period under Annex C Section 5(6) or (7) as modified 


by Annex C Section 4; 


• where Annex C Section 4 is applicable, a transaction between segment entities that are located in 


autonomous domestic business jurisdictions; or 


• an issue that concerns an adjustment involving defence revenues. 


785. Paragraph 5(b) then provides in addition that the following profit attribution issues are not “related 


issues”: 


• an issue that concerns an adjustment to the profits attributed to a permanent establishment of a 


member of a Group (including the question of whether such a permanent establishment exists) that 


is a regulated financial institution; 


• an issue that concerns an adjustment to the profits attributed to a permanent establishment of a 


member of a Group (including the question of whether such a permanent establishment exists) that 


is an extractives entity; 


• an issue that concerns an adjustment to the profits attributed to a permanent establishment of a 


member of a Group (including the question of whether such a permanent establishment exists) that 


only affects revenue reported in an extractives segment or a regulated financial institution segment; 


• where Annex C Section 4 is applicable, that is an adjustment to the profits attributed to a permanent 


establishment of an Entity that is not a member of a covered segment; or 


• an issue that concerns an adjustment involving defence revenues. 


786. These exclusions do not go further to generally exclude from the definition of “related issue” issues 


that concern any transaction that involves an entity that derives extractives revenue or that is a regulated 


financial institution. That is because, in applying these exclusions, the logic is to isolate the excluded 


revenues and profits; and treat the remaining part of the Group (or any covered segments) as if they were 


standalone groups, including by recognising transactions between the excluded part and the in-scope part. 


This means that a transaction involving the in-scope part, even if the counterparty to that transaction is 


itself excluded (such as where the upstream part of a qualified extractives group sells oil to a downstream 


part of the Group which is in scope), can affect the calculation of revenues and profits of that in-scope part 


and therefore affect Amount A. However, any adjustment that leads to a disclosed segment becoming or 
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not remaining a covered segment or any adjustment that would lead to a Group or a disclosed segment 


failing the test under Annex C Section 5(6) or (7) (as modified by Annex C Section 4 where Annex C 


Section 4 is applicable) for the Period in which the adjustment is asserted has been specifically excluded 


since the adjustment would then determine whether Amount A would apply or not and thus, the ability to 


obtain certainty on this point is important. Where a scope certainty review under the Convention has 


determined that a disclosed segment is a covered segment or not for a Period owing to the adjustment 


prior to a MAP request being filed, it is clear that the adjustment concerning the MAP request should always 


be considered a “related issue” covered by this exception. In other cases, the determination of whether a 


disclosed segment would be a covered segment or not would depend on the revenue of a disclosed 


segment and segment adjusted profit before tax reported by the disclosed segment and whether the 


adjustment would affect this reporting. 


787. In addition, paragraph 5(c) includes an exception for assessments or adjustments that may have 


an impact on the Elimination Profit (or Loss) of a Covered Group, that are pursuant to a special tax regime. 


For the purpose of this exception, a “special tax regime” is defined as any tax that is covered under the 


material scope of a covered tax agreement that results in an additional tax liability connected to Extractive 


Revenues apart from the corporate income tax applicable. Special tax regimes of this nature are usually 


not covered under covered tax agreements by covered jurisdictions. However, some covered jurisdictions 


extend benefits under a covered tax agreement to these situations to consider the ability to provide relief 


from double taxation at their discretion under the mutual agreement procedure. Recognising that including 


these additional taxes in covered tax agreements involves particular sovereign domestic considerations, 


these covered jurisdictions have therefore limited the scope of mandatory binding dispute resolution for 


unresolved MAP cases arising from assessments under these taxes. Accordingly, this exception is 


designed to ensure that special tax regimes that are targeted towards creating additional tax liabilities 


connected to Extractive Revenues and are extended coverage under covered tax agreements by the 


covered jurisdictions concerned in the interest of avoiding double taxation (where this need not be the case 


in other covered jurisdictions) are not subject to the dispute resolution procedure that may result in these 


taxes being overturned simply owing to such extended coverage, to ensure consistency, and to respect 


the position of these covered jurisdictions. 


Paragraph 6 


788. Paragraph 6(a) clarifies that, for the purposes of Part V Section 3, the term “legally bound” means 


all circumstances in which a MAP competent authority must adhere to the decision of a court or 


administrative tribunal, regardless of whether the MAP competent authority was itself a party to the court 


or administrative tribunal procedure that resulted in the decision. A MAP competent authority is generally 


considered to be required to adhere to a court or administrative tribunal decision where they are required 


to do so under the law of a covered jurisdiction. However, in some cases, administrative guidance, such 


as a circular or notification or delegated legislation in a covered jurisdiction may be binding on the MAP 


competent authorities under the law and so, they would be considered to be required to adhere to a court 


or administrative tribunal decision where the administrative guidance makes such a decision binding as 


well. Nevertheless, it is clarified that this is intended to only cover situations where the administrative 


guidance is binding on the MAP competent authorities as a consequence of the law of the covered 


jurisdiction concerned and so, positions taken in administrative guidance arising from a provision of law 


that only allows the issuance of additional guidance without making the guidance binding would not be 


covered in this definition. Paragraph 6(a) would also encompass other circumstances in which a MAP 


competent authority must adhere to the outcomes of other processes related to a court or administrative 


tribunal procedure, such as a separate process required to be completed in connection with a court or 


administrative tribunal procedure in advance of that court or administrative tribunal procedure where they 


are required to do so, as a consequence of the law of the covered jurisdiction concerned, provided that the 


body undertaking this process has the authority to independently decide on the issue in a way that ensures 
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that the outcome is in line with the covered tax agreement as well. Such a separate process includes for 


example, a  special process established by law for the review or reconsideration of an assessment of tax, 


which is independent from the audit and examination functions and that can only be accessed through a 


request by the taxpayer,  is required to be initiated prior to the taxpayer being allowed to approach a court 


or tribunal and the outcome of which is legally binding on the MAP competent authority under the condition 


that the taxpayer explicitly agrees with the outcome. However, the term “legally bound” does not include 


within its scope circumstances where a MAP competent authority would follow a decision or outcome as a 


matter or administrative policy or practice but would not be obliged to adhere to the decision or outcome 


as a matter of law as described above. 


789. Paragraph 6(b) defines the term “covered tax agreement” as an agreement, of which one of the 


purposes is the avoidance of double taxation with respect to taxes on income (whether or not other taxes 


are also covered) that is in force between two or more: 


• Parties; and/or 


• jurisdictions or territories to which the Convention applies pursuant to a declaration by a Party 


pursuant to Article 42(1), 


including all amendments or modifications made to such agreement or its application through any 


subsequent protocol or another agreement, including the Multilateral Convention to Implement Tax 


Treaty Related Measures to Prevent Base Erosion and Profit Shifting, where applicable. It is also 


clarified that the term “covered tax agreement” includes all such agreements that are in force on 


the date of the adjustment or assessment that is the subject of a MAP request covered by Article 


33, 35 or 36 i.e., filed under Article 33 or that leads to a dispute resolution procedure under Article 


35 or 36. This is in line with the general practice in tax treaties to allow MAP under a tax treaty 


only if the tax treaty is in force for the year of adjustment. 


790. It is also clarified that the term “covered tax agreement” does not include Council Directive (EU) 


2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union, the 


Convention on the elimination of double taxation in Connection with the Adjustment of Profits of Associated 


Enterprises (90/436/EEC), or any of their amending or succeeding instruments or acts of European Union 


law. The term also does not include an arrangement between a jurisdiction or territory described in Article 


2(aa)(ii) and the State that is responsible for its international relations, or between two or more such 


jurisdictions or territories for which the same State is responsible. 


791. In addition, although the definition of “covered tax agreement” in paragraph 6(d) is intended to 


make reference to agreements covered in this definition in general, it is clarified that Part V Section 3 is 


only intended to apply to related issues, as defined under Article 34, arising from a covered tax agreement. 


Accordingly, even if agreements that are mainly intended for other purposes such as exchange of 


information are considered included within the wording of paragraph 6(b) in strict terms, the MAP provision 


under Article 33 and the dispute resolution procedure under Article 35 would be applicable only to the 


extent that there are related issues satisfying the definition in Article 34. 


792. Paragraph 6(d) defines the term “covered jurisdiction” as meaning a party to a covered tax 


agreement or a jurisdiction that is otherwise included in the territorial scope of such an agreement. 


793. Since the scope of Articles 33 and 35 are connected to issues arising from a covered tax 


agreement, any reference to “MAP competent authorities” therein would assume the definition contained 


in the covered tax agreement relevant to the case at hand. Accordingly, paragraph 6(e) defines the term 
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“MAP competent authority” as referring to the definition under the relevant covered tax agreement 


applicable to the related issue concerned. 


 


Article 35 – Resolution of disputes with respect to related issues 


Paragraph 1 


794. Paragraph 1 contains the core dispute resolution provision in Article 35. It provides that, where the 


MAP competent authorities are unable to reach an agreement on a case in the mutual agreement 


procedure within a period of two years, unresolved related issues arising from the case will, at the request 


of the member of a Covered Group who presented the case, be submitted to a dispute resolution panel in 


the manner described in Article 35. This dispute resolution process is available where, under the provisions 


of a covered tax agreement relating to the mutual agreement procedure, or under the provisions of Article 


33, a member of a Covered Group has presented a case to the MAP competent authority of a covered 


jurisdiction on the basis that the actions of one or both of the covered jurisdictions have resulted for that 


member of a Covered Group in taxation not in accordance with the provisions of that covered tax 


agreement, and the MAP competent authorities are unable to resolve the case within a two-year period. 


As evident from paragraph 1, the dispute resolution procedure under Article 35 would thus apply to eligible 


unresolved MAP cases arising from Article 33 or under the MAP provision in a covered tax agreement and 


would only apply with respect to related issues that are unresolved in MAP as defined under Article 34 i.e. 


involving issues covered under provisions of a covered tax agreement based on or equivalent to Articles 


5, 7 or 9 of the OECD Model or the UN Model and fulfilling the other criteria mentioned in the definition. 


795. The start date for this two-year period is determined pursuant to paragraph 6 or 7, as the case 


may be. The MAP competent authorities may, however, agree to a different time period with respect to a 


particular case, provided that they notify the member of a Covered Group who presented the case of such 


agreement prior to the expiration of the two-year period referred to paragraph 1(a)(ii). This could be the 


case if, for example, the discussion of a case between the MAP competent authorities was nearing a 


resolution that could be expected to be achieved in an additional short period of time, thus avoiding the 


need for a dispute resolution panel process. This different time period with respect to a particular case 


could be longer or shorter than the two-year period referred to in paragraph 1(a)(ii), depending, for 


example, on the nature and complexity of the particular case. In cases in which the MAP competent 


authorities would mutually agree to extend the two-year period, the MAP competent authorities should 


keep in mind the objective of the dispute resolution mechanism to provide a timely resolution of related 


issues, that any such extension should accordingly not unreasonably delay such a resolution and provide 


the Covered Group with the mutually agreed duration of the extension. In cases in which the MAP 


competent authorities would mutually agree to shorten the two-year period referred to in paragraph 1(a)(ii), 


the member of the Covered Group concerned should be notified that they are eligible to initiate the dispute 


resolution procedure under Article 35 at that point of time. This is likely in a situation such as for example, 


where MAP competent authorities have an in-principle disagreement and agree prior to the expiry of the 


two-year period that further endeavours to discuss the case would not lead to a resolution in MAP. 


796. Paragraph 1(b) then provides that the dispute resolution panel mechanism provided in Article 35 


shall also apply to resolve any disagreement between covered jurisdictions regarding whether an issue is 


a related issue. The mandatory and binding resolution of such disagreements is essential to the proper 


functioning of the dispute resolution panel mechanism. 
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797. The provision in paragraph 1(a)(ii) of a two-year period before the member of the Covered Group 


may trigger the dispute resolution panel process does not preclude the MAP competent authorities from 


mutually agreeing that a member of a Covered Group may request the submission of unresolved related 


issues to a dispute resolution panel before the expiration of the two-year period. The choice to submit 


unresolved related issues to a dispute resolution panel would in all cases remain that of the member of a 


Covered Group. 


798. Pursuant to paragraph 1(c), a request by a member of a Covered Group to submit unresolved 


related issues in a MAP case to a dispute resolution panel must be made in writing to the MAP competent 


authority of the covered jurisdiction of residence of that member of a Covered Group presented the MAP 


case. At the same time, the member of a Covered Group must send a copy of the request and all supporting 


documentation to the MAP competent authority of the other covered jurisdiction. Such a request should 


contain sufficient information to identify the case and must be accompanied by a number of different written 


statements identified in paragraph 1(c). 


799. Paragraphs 1(c)(i) through 1(c)(iii) identify the following first group of three written statements:  


• a written statement by the Entities of the Covered Group directly affected by the case that no 


decision on the same related issues has already been rendered by a court or administrative tribunal 


of the covered jurisdictions; 


• a written statement by the Entities of the Covered Group directly affected by the case indicating 


whether one or more of the same related issues is pending before a court or administrative tribunal 


of either covered jurisdiction; and 


• a written undertaking to notify the MAP competent authorities immediately upon the initiation by an 


Entity of the Covered Group directly affected by the case, following the request for a dispute 


resolution panel, of proceedings before a court or administrative tribunal of either covered 


jurisdiction with respect to one or more of the same related issues.  


800. These written statements will aid the MAP competent authorities in applying paragraph 10 (which 


provides that any unresolved related issue arising from a MAP case otherwise within the scope of the 


dispute resolution panel process shall not be submitted to a dispute resolution panel if a decision on the 


related issue has already been rendered by a court or administrative tribunal of either of the covered 


jurisdictions and the MAP competent authority of the relevant covered jurisdiction is legally bound by that 


decision) and paragraph 11 (which provides that the dispute resolution panel process shall terminate if a 


decision on the related issue is rendered by a court or administrative tribunal of either of the covered 


jurisdictions while the dispute resolution panel process is in course and the MAP competent authority of 


the relevant covered jurisdiction is legally bound by that decision). They will also facilitate the application 


of other provisions governing the interrelationship of the dispute resolution panel process and litigation in 


a court or administrative tribunal (such as paragraphs 2 and 12). The undertaking to notify the MAP 


competent authorities immediately upon the initiation of proceedings before a court or administrative 


tribunal of either covered jurisdiction with respect to one or more of the same related issues is intended to 


ensure that the Covered Group promptly informs both MAP competent authorities of any proceeding 


initiated after the request for a dispute resolution panel, with a view to facilitating the MAP competent 


authorities’ effective overall management of the MAP process.  


801. Paragraph 1(c)(iv) next provides that the request should also include a written statement regarding 


confidentiality as provided in Annex G Section 4(3) from the Entities of the Covered Group directly affected 


by the case and their authorised representatives or advisors. 
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802. Pursuant to paragraph 1(c)(v), the request should in addition include a written statement by the 


member of a Covered Group that provides a brief explanation of how the issue involved in the request 


fulfils the definition of “related issue” under Article 34. In line with the definition, this explanation should 


clarify how the adjustment or assessment questioned in the request would: 


• affect the elimination of double taxation for the Covered Group through a change in the covered 


jurisdictions required to provide Relief for Amount A taxation or a change in the Tier for the 


Allocation of the obligation to eliminate double taxation with respect to Amount A Profit of a covered 


jurisdiction for that Covered Group; or 


• create a material impact on the Elimination Profit (or Loss) or Amount A Profit with respect to the 


covered jurisdiction asserting the assessment or adjustment for that Period through the materiality 


threshold in Article 34(3) or the backstop rule in Article 34(4) being fulfilled. 


803. Finally, pursuant to paragraph 1(c)(vi), the request should include a written confirmation that the 


member of a Covered Group sent the request and all accompanying documentation (or a copy thereof) to 


the MAP competent authorities of both covered jurisdictions. This requirement is intended to ensure that 


both MAP competent authorities are promptly informed of the request for a dispute resolution panel. 


804. For the purposes of Part V Section 3, “Entity of the Covered Group directly affected by the case” 


would mean the member of a Covered Group that presented the case and any other Entity of the Covered 


Group whose tax liability to either covered jurisdiction may be directly affected by the mutual agreement 


arising from that case.  


805. To ensure the timely initiation of the dispute resolution panel process, paragraph 1(d) requires a 


MAP competent authority that receives a request to submit unresolved related issues to a dispute 


resolution panel without a confirmation that the member of a Covered Group also sent the request to the 


other MAP competent authority to send the other MAP competent authority a copy of the request and the 


accompanying documentation within a period of ten days after the receipt of the request. 


806. In transfer pricing cases, two different requests for mutual agreement procedure may often be 


submitted by the associated enterprise resident in each covered jurisdiction, leading to two requests for 


establishing a dispute resolution panel under this paragraph. In these cases, each associated enterprise 


should send a copy of its request and supporting documentation to the other MAP competent authority as 


well under paragraph 1(c) in the interest of full transparency in the dispute resolution panel process. 


However, it is clarified that in these cases that involve two dispute resolution panel requests, where 


deadlines contained in Article 35 or Annex G make reference to a time period that starts from the date of 


the “request for a dispute resolution panel pursuant to Article 35(1)”, the date of the later dispute resolution 


panel request should be considered the starting point. 


Paragraph 2  


807. The dispute resolution mechanism provided for in Article 35 is intended to provide a mechanism 


for the MAP competent authorities to resolve related issues that may otherwise prevent agreement in 


mutual agreement procedure cases. Given that this mechanism is an extension of the mutual agreement 


procedure that serves to enhance the effectiveness of the procedure, paragraph 2(a) provides that the 


dispute resolution panel decision with respect to a related issue shall be implemented through the MAP 


competent authority mutual agreement concerning a particular MAP case. This means that following the 


decision of the dispute resolution panel, the MAP competent authorities shall reach a proposed MAP 


competent authority agreement that (except to the extent that paragraph 13 applies) reflects the outcome 


of the dispute resolution panel decision within 90 days of the communication of that decision to them. 
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Pursuant to Annex G Section 5(i), the MAP competent authority of the covered jurisdiction of residence of 


the member of a Covered Group that submitted the MAP request shall then have ten days (i.e. 100 days 


from the communication of the dispute resolution panel decision) to communicate to the member of a 


Covered Group that requested the dispute resolution panel proceeding the proposed MAP competent 


authority resolution of the case that reflects the outcome of the dispute resolution panel decision and 


request that member of a Covered Group confirm in writing that it and all Entities of the Covered Group 


directly affected by the case accept the proposed MAP competent authority resolution within 30 days. 


808. Paragraph 2(b) provides for the final and binding effect of the dispute resolution panel decision, 


subject to four specific exceptions. The dispute resolution panel decision is final, meaning that, subject to 


paragraph 2(b)(ii), the dispute resolution panel decision cannot be changed, either by the MAP competent 


authorities or by the dispute resolution panel, unless the provisions of paragraph 13 apply to permit 


agreement on a different resolution. The dispute resolution panel decision is binding and the MAP 


competent authorities of the covered jurisdictions shall implement the mutual agreement concerning the 


MAP case that reflects the outcome of the dispute resolution panel decision notwithstanding any time limits 


in the domestic laws of the covered jurisdictions (pursuant to the MAP provisions of the covered tax 


agreement, or of Article 33). 


809. In some cases, the MAP article of a covered tax agreement will provide time limits with respect to 


the implementation of any agreement reached through the mutual agreement procedure (for example, 


such a provision may provide that an agreement reached through the MAP shall be implemented 


notwithstanding domestic law time limits but only if the other MAP competent authority has been notified 


of the MAP case within a defined period from the end of the taxable year to which the case relates). The 


implementation of the mutual agreement that reflects the outcome of the dispute resolution panel decision 


pursuant to paragraph 2(b) would remain subject to any such provisions contained in a covered tax 


agreement where the member of a Covered Group elected to present its MAP case pursuant to the MAP 


provisions of the covered tax agreement rather than Article 33. 


810. The four exceptions to the final and binding effect of the dispute resolution panel decision provided 


in paragraph 2(b) are as follows:  


• if the member of a Covered Group that presented the case does not confirm that all Entities of the 


Covered Group directly affected by the case accept the proposed MAP competent authority 


resolution of the case that reflects the outcome of the dispute resolution panel decision within 30 


days after the notification of the proposed MAP competent authority resolution pursuant to Annex 


G Section 5(i); 


• if the dispute resolution panel decision is held to be invalid by a final decision of the courts of one 


of the covered jurisdictions;   


• if an Entity of the Covered Group directly affected by the case pursues litigation in any court or 


administrative tribunal on the related issues that were resolved in the mutual agreement 


implementing the dispute resolution panel decision; and 


• if a court of one of the covered jurisdictions delivers a decision legally binding on the MAP 


competent authority of that covered jurisdiction in the period between the finalisation of the MAP 


competent authority mutual agreement (following confirmation of the acceptance of the proposed 


MAP competent authority resolution concerning the case by the Entities of the Covered Group 


directly affected by the case) and the implementation of the mutual agreement by the MAP 


competent authorities. 
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811. The exception in paragraph 2(b)(i) addresses the situation in which an Entity of the Covered Group 


directly affected by the case does not accept the proposed MAP competent authority resolution of the case 


that reflects the outcome of the dispute resolution panel decision. In general, where a mutual agreement 


is reached before domestic remedies have been exhausted, MAP competent authorities may require, as 


a condition for the finalisation or conclusion of the agreement, that the person who presented the MAP 


case renounces the exercise of rights to domestic legal remedies with respect to the issues resolved 


through the mutual agreement on the case. Without such a renunciation, a subsequent court decision could 


prevent the tax authorities from implementing the agreement. Paragraph 2(b)(i) accordingly provides that 


an Entity of the Covered Group directly affected by the case will be considered not to accept the proposed 


MAP competent authority resolution of the case that reflects the outcome of the dispute resolution panel 


decision if that member does not withdraw from any domestic legal procedures or otherwise terminate any 


pending court or administrative proceedings in a manner consistent with the proposed MAP competent 


authority resolution within 30 days after notification of the proposed MAP competent authority resolution to 


the member of a Covered Group that requested the dispute resolution panel proceeding. A member of the 


Covered Group will also be considered not to accept the proposed MAP competent authority resolution 


where – to the extent allowed under the domestic law of the relevant covered jurisdiction – the member of 


the Covered Group does not file a waiver or otherwise formally forgo any right to bring the related issues 


resolved by the dispute resolution panel decision before a court or administrative tribunal. Where the 


proposed MAP competent authority resolution is not accepted, or is considered not to have been accepted, 


the case shall not be eligible for any further consideration by the MAP competent authorities. 


812. Paragraph 2(b)(ii) provides that if a final decision of the courts of one of the covered jurisdictions 


holds that the dispute resolution panel decision is invalid, the request for a dispute resolution panel shall 


be considered not to have been made and the dispute resolution panel process shall be considered not to 


have taken place (except for purposes of Annex G Section 4(1) through (3), related to confidentiality, and 


Annex G Section 6(1), related to the costs of dispute resolution panel proceedings). The term “final 


decision”, used in paragraphs 2(b)(ii) and 8 and Annex G Section 6(1)(b)(i) describes a decision that is not 


merely an interim order or decision and that resolves definitively the substantive matters adjudicated by 


the court or administrative tribunal. The decision can be at any level of court in one of the covered 


jurisdictions so long as the decision is not subject to further appeal or other judicial or administrative 


recourse or is otherwise of binding nature. 


813. Paragraph 2(b)(ii) does not provide independent grounds for the invalidation of a dispute resolution 


panel decision nor for the review of the substance of the dispute resolution panel decision. Instead, this 


provision recognises that under the domestic laws of some jurisdictions an administrative process like a 


dispute resolution panel proceeding may be subject to challenge, for example, where there has been a 


procedural or other failure that has materially affected the outcome of the dispute resolution panel 


proceeding. Paragraph 2(b)(ii) thus ensures that where a court of one of the covered jurisdictions 


invalidates a dispute resolution panel decision based on such existing domestic law rules, neither covered 


jurisdiction is bound to implement the decision. Based on the relevant covered jurisdiction’s domestic law 


rules, grounds for a legal challenge to a dispute resolution panel decision may exist, for example, where 


such a failure is a result of the misconduct of a MAP competent authority, or of intentional conduct by 


members of the dispute resolution panel and/or members of a Covered Group and their advisors. These 


domestic law rules would determine the legal basis for the challenge, the parties with standing to make 


such a challenge and the court competent to adjudicate the challenge.  


814. It is understood that paragraph 2(b)(ii) would apply only in exceptional circumstances. Depending 


on the relevant covered jurisdiction’s domestic law rules, the procedural or other failures or other conduct 


to which paragraph 2(b)(ii) would apply could include: 
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• A MAP competent authority’s failure to take appropriate steps to apply and monitor the impartiality 


or independence requirements applicable to members of a dispute resolution panel pursuant to 


Annex G Section 3; 


• Any other failure by a MAP competent authority to adhere to the procedural requirements provided 


in Article 35, or other procedures agreed by the MAP competent authorities, if any; or 


• Collusion between the member of the Covered Group and a covered jurisdiction, or between a 


member of the Covered Group or a covered jurisdiction and one or more members of the dispute 


resolution panel.  


815. The final sentence of paragraph 2(b)(ii) confirms that the provision shall not itself provide a basis 


for a review of the substance of a dispute resolution panel decision by the courts of the covered 


jurisdictions. Paragraph 2(b)(ii) must be read together with paragraphs 2(b)(i) and (iii), pursuant to which 


a dispute resolution panel decision shall no longer be final or binding on the covered jurisdictions where a 


member of the Covered Group does not terminate all pending court proceedings with respect to related 


issues and (where possible under the domestic law of a covered jurisdiction) formally waive the right to 


bring the related issues before a court or administrative tribunal, or where a member of the Covered Group 


pursues litigation on the related issues.  


816. Paragraph 2(b)(ii) also provides that, in the circumstances where it applies, the member of the 


Covered Group can make a new request for a dispute resolution panel process unless the MAP competent 


authorities agree that such a new request should not be permitted. Such a new request may be made 


without waiting for the passing of the period provided in paragraph 1(a)(ii), since that period will have 


already passed. It is expected that the MAP competent authorities would agree that such a request should 


not be permitted where the actions of the member of a Covered Group were the main reason for the 


invalidation of the dispute resolution panel decision.  


817. Paragraph 2(b)(iii) provides that the dispute resolution panel decision shall not be final and binding 


on either covered jurisdiction if a member of the Covered Group pursues litigation in a court or 


administrative tribunal on related issues that were resolved in the mutual agreement implementing the 


dispute resolution panel decision. Paragraph 2(b)(iii) ensures that where a covered jurisdiction is not 


permitted under its domestic law to require a taxpayer to agree to forgo litigation as part of accepting a 


decision under the mutual agreement procedure, litigation cannot be used to achieve non-taxation or 


reduced taxation, for example by asserting that the dispute resolution panel decision binds one covered 


jurisdiction while the outcome of the litigation binds the other. 


818. In the circumstances where paragraph 2(b)(ii) or (iii) would apply, the MAP competent authorities 


may have already taken steps to implement the mutual agreement reflecting the dispute resolution panel 


decision. In such cases, it is expected that MAP competent authorities would take the same steps to 


suspend or disapply the mutual agreement as they would in any other case in which a mutual agreement 


concluded by the MAP competent authorities was subsequently challenged in a court or administrative 


tribunal of the covered jurisdictions. 


819. Paragraph 2(b)(iv) provides a last exception in cases where a court of one of the covered 


jurisdictions delivers a decision legally binding on the MAP competent authority of that covered jurisdiction 


in the period between the finalisation of the MAP competent authority mutual agreement (following the 


acceptance of the proposed MAP competent authority resolution by the Entities of the Covered Group 


directly affected by the case) and the implementation of the mutual agreement by the MAP competent 


authorities. Many MAP competent authorities, however, will not litigate an issue in court at the same time 
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as the issue is being considered in the mutual agreement procedure, thus reducing the likelihood that such 


cases will arise. In this regard, the definition for the term “legally bound” has been provided in Article 34(6). 


820. Under paragraph 1(b), the dispute resolution panel mechanism will also apply to resolve any 


disagreement between covered jurisdictions regarding whether an issue that arises in a mutual agreement 


procedure case is a related issue. Paragraph 2(c) confirms that where a dispute resolution panel decides 


that an issue is not a related issue, this shall have no effect on the MAP competent authorities’ obligation 


to endeavour to resolve the case in which that issue arises by mutual agreement under other available 


MAP provisions, nor on the application of any other mandatory binding dispute resolution mechanism 


arising from such provisions with respect to that issue. 


821. It is acknowledged that in rare situations, a MAP competent authority may be legally prevented 


from implementing a dispute resolution panel decision with respect to the related issue in question owing 


to the hierarchy of laws under the domestic legal framework of the covered jurisdiction of that MAP 


competent authority. However, in these cases, both MAP competent authorities may also decide that the 


case should not move to a dispute resolution panel under Article 35(10)(b) owing to the case not being 


suitable for the dispute resolution panel process in their common view. 


Paragraphs 3 through 7 


822. Paragraphs 3 through 7 provide detailed rules to establish the start date of the period before a 


case becomes eligible for the dispute resolution panel mechanism. These provisions use a single point of 


reference (the member of the Covered Group who presented the MAP case) for purposes of determining 


the different milestones and deadlines provided in these paragraphs, with a view to promoting clarity and 


an efficient process.  


823. The use of a single point of reference for purposes of these paragraphs does not, however, 


preclude a MAP competent authority from making requests for information to other Entities of the Covered 


Group directly affected by the case (for example, to other Entities of the Covered Group resident in the 


jurisdiction of that MAP competent authority). To ensure an effective MAP process, a MAP competent 


authority making such requests should inform the other MAP competent authority of those requests and 


promptly provide the other MAP competent authority with a copy of all responsive information it receives. 


824. Paragraph 3 provides that the MAP competent authority of a covered jurisdiction that receives a 


request for a mutual agreement procedure as described in paragraph 1(a)(i) must, within 60 days of 


receiving the request, notify the member of a Covered Group who presented the case that the request has 


been received, and send a notification of the request to the other MAP competent authority. Where the 


MAP request does not include a statement confirming that the MAP request was also submitted to the 


other MAP competent authority, the notification must be accompanied by a copy of the request and all 


supporting documentation.  


825. Under paragraph 4, each MAP competent authority must notify the member of a Covered Group 


that presented the case and the other MAP competent authority that it has received all information 


necessary to undertake substantive consideration of the case, or request additional information for that 


purpose from the member of a Covered Group that presented the case, within 90 days from the date on 


which it received the request.  


826. For the purposes of Part V Section 3, the information necessary to undertake substantive 


consideration of a case includes the following specific items of information and documentation:  


• The identity of the taxpayer(s) covered by the mutual agreement procedure request. 
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• The basis for the mutual agreement procedure request, identifying the specific tax treaty, the 


specific treaty article or articles the taxpayer considers are not being correctly applied by one or 


both covered jurisdictions (indicating which covered jurisdiction and the contact details of the 


relevant person(s) in that covered jurisdiction) and the mutual agreement procedure provision 


pursuant to which the request is made (i.e. Article 33 or the MAP provisions of a covered tax 


agreement or some other legal instrument). 


• The facts of the case, including any documentation to support these facts (e.g. a copy of the final 


tax assessment, tax audit reports and any other documents issued by the tax authorities with 


regard to the related issue(s) in dispute), the taxation years or periods involved and the amounts 


involved (in all relevant currencies). 


• An analysis of the issue(s) requested to be resolved through the mutual agreement procedure, 


including the taxpayer’s interpretation of the application of the specific treaty provision(s), to 


support its basis for making a claim that the provision of the specific tax treaty was not correctly 


applied by one or both covered jurisdictions. This analysis shall be supported by relevant 


documentation.  


• Where the mutual agreement procedure request was also submitted to the MAP competent 


authority of the other covered jurisdiction, a statement to this effect that identifies the taxpayer that 


made the request to the MAP competent authority of the other covered jurisdiction and that includes 


the date of that request, the MAP competent authority to which it was submitted, and a copy of the 


submission and all supporting documentation. 


• Whether the mutual agreement procedure request was also submitted to another authority under 


another instrument that provides for a mechanism to resolve treaty-related disputes, including the 


date of any such submission, the name and designation of the authority to which it was submitted, 


and a copy of the submission and all supporting documentation. 


• Whether any issue in the mutual agreement procedure case was previously dealt with (such as in 


an advance ruling, advance pricing arrangement, settlement agreement or a decision by any court 


or administrative tribunal or in other similar processes), including a copy of any such rulings, 


agreements or decisions. 


• A statement confirming that all information and documentation provided in the mutual agreement 


procedure request is accurate and that the taxpayer will assist the MAP competent authority in its 


resolution of the issue(s) presented in the mutual agreement procedure request by furnishing any 


other information or documentation required by the MAP competent authority in a timely manner. 


• A statement that the mutual agreement procedure case involves taxation connected with a related 


issue.  


• Any other information or documentation required by either MAP competent authority in accordance 


with its published MAP guidance. 


827. In transfer pricing cases that give rise to related issues, it is important for both MAP competent 


authorities to have a comprehensive view of the facts and circumstances of both parties to the intra-Group 


transaction. In a transfer pricing case, the facts of the case referenced in paragraph 7(c) should accordingly 


identify all relevant commercial or financial relations between the associated enterprises involved in the 


transaction as described in the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 







194    


      
  


Administrations (the Transfer Pricing Guidelines), including the accurate delineation of the actual 


transaction described in Section D.1 of Section I of the Transfer Pricing Guidelines.9 


828. A MAP competent authority that requests additional information pursuant to paragraph 4(a) shall, 


at the same time as that request, notify the other MAP competent authority of the request. Where a MAP 


competent authority requests additional information pursuant to paragraph 4(b), paragraph 5 provides that 


after receiving such information, the MAP competent authority that requested the information shall provide 


the other MAP competent authority with a copy of all the additional information as soon as possible 


following its receipt. Then, within 90 days, the MAP competent authority that requested the information 


must notify the member of the Covered Group that presented the case and the other MAP competent 


authority either that it has received the requested information or that some of the requested information 


was not provided. Pursuant to paragraph 5(b), a notification that some of the requested information is 


missing shall only be sent, however, if the missing information is information necessary to undertake 


substantive consideration of the case. The MAP competent authority sending such a notification must also 


send the other MAP competent authority an explanation to this effect. Where, however, the member of a 


Covered Group that presented the case has provided a written explanation to the MAP competent authority 


requesting the missing information identified in the notification pursuant to this paragraph 5(b) detailing 


why it could not provide this information by the deadline prescribed by the MAP competent authority to 


provide that information in the notification, the missing information identified in the paragraph 5(b) 


notification is not information specifically listed in the published MAP guidance of the covered jurisdiction 


of that MAP competent authority and the notification provided under paragraph 5(a) has not been sent 


within 90 days following the notification sent pursuant to paragraph 5(b), the MAP competent authority that 


sent the paragraph 5(b) notification shall be treated as if it had made the notification referred to in 


paragraph 5(a) unless the MAP competent authorities mutually agree that the missing information is 


information necessary to undertake substantive consideration of the case. The written explanation should 


include the legal, commercial or practical reasons owing to which the information cannot be provided and 


should include reasons that go beyond convenience, a statement concerning the confidentiality of the 


requested information as a general rule or a reaffirmation of the filing position of the member of a Covered 


Group. Where possible, the member of a Covered Group providing a written explanation under this 


paragraph should also offer any alternative information that is available which may address the concerns 


of the jurisdiction in question. Nevertheless, since this deemed receipt of missing information only applies 


where the missing information is not specifically listed in the MAP Guidance of the covered jurisdiction of 


the requesting MAP competent authority (i.e. information falling under the “any other information” 


category), any missing information specifically listed in the MAP Guidance would not be deemed to be 


received in any circumstance and as detailed in paragraph 7, the start date would not be established until 


that missing information is actually received.  


829. The start date of the period referred to in paragraph 1(a)(ii) depends on whether additional 


information is requested pursuant to paragraph 4(b).  


830. Where neither MAP competent authority requests additional information, paragraph 6 provides 


that the start date is the earlier of:  


• the date on which both MAP competent authorities have notified the member of a Covered Group 


who presented the case that all information necessary to undertake substantive consideration of 


 
9 While it is recognised that some developing country Inclusive Framework members may also follow the United 


Nations Practical Manual on Transfer Pricing for Developing Countries (2017), this information should be helpful in 


such circumstances where the UN Manual follows a similar analytical framework and allows for similar conclusions as 


the OECD Transfer Pricing Guidelines. 
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the case was received (i.e., the date on which the second of the two MAP competent authorities 


has made that notification); and  


• the date 90 days after the date of the earliest notification sent by one MAP competent authority to 


the MAP competent authority of the other covered jurisdiction pursuant to paragraph 3(b).  


831. The date provided in paragraph 6(b) is intended to avoid blockages and ensures that there is a 


default start date in circumstances where either MAP competent authority fails to take one of the two 


actions required by paragraph 4 within 90 days of receipt of the request for a mutual agreement procedure 


(i.e., by the deadline for such action provided in paragraph 4).  


832. Where additional information is requested, paragraph 7 provides that the start date is the latest 


date on which a MAP competent authority that requested additional information has notified the member 


of the Covered Group and the other MAP competent authority that the information has been received 


pursuant to paragraph 5(a) or on which a notification under paragraph 5(a) is deemed to have been made 


pursuant to paragraph 5(b). For these purposes, in circumstances where one or both MAP competent 


authorities send the notification referred to in paragraph 5(b), that notification shall be treated as a request 


for additional information pursuant to paragraph 4(b). If a MAP competent authority that requested 


additional information fails to notify the member of the Covered Group and the other MAP competent 


authority pursuant to paragraph 5 within 90 days of receiving the additional information, that MAP 


competent authority shall be treated as if it had not made a request for additional information for purposes 


of paragraphs 4 through 7. The date provided in paragraph 7 serves a similar purpose to the date provided 


in paragraph 6(b). It is intended to avoid blockages and ensures that there is a default start date in 


circumstances where a MAP competent authority does not send the notification provided in paragraph 5(a) 


or (b) within 90 days of the receipt of the additional information requested pursuant to paragraph 4(b). 


833. Once the start date has been determined pursuant to paragraph 6 or 7, MAP competent authorities 


will not be precluded from making further requests for additional information during the MAP case 


development and discussion process, but any such further requests will have no effect on the running of 


the two-year period, except to the extent that the MAP competent authorities mutually agree, pursuant to 


paragraph 9, to extend the two-year period based on the failure by an Entity of a Covered Group directly 


affected by the case to provide in a timely manner any additional material information requested by either 


MAP competent authority after the start of that period. 


834. The provisions defining the “start date” for purposes of the dispute resolution panel mechanism 


have no effect on the definition of “start date” for purposes of the BEPS Action 14 “MAP Statistics Reporting 


Framework”. These two definitions are intended to remain independent as they serve different purposes. 


Paragraph 8 


835. The mutual agreement procedure provided by tax treaty provisions based on Article 25(1) of the 


OECD Model and the UN Model is available to taxpayers irrespective of the judicial and administrative 


remedies provided by the domestic law of the covered jurisdictions. Most tax administrations, however, will 


require that one process take place before the other, to ensure that a taxpayer’s case will not proceed 


through both the mutual agreement procedure and a domestic court or administrative proceeding at the 


same time. To accommodate this approach, paragraph 8 provides that the period provided in 


paragraph 1(a)(ii) will stop running where a MAP competent authority decides to suspend the MAP referred 


to in paragraph 1(a)(i) because a case with respect to one or more of the same related issues is pending 


before a court or administrative tribunal, or is in a separate process required to be completed in connection 


with a court or administrative tribunal process in advance of that court or administrative tribunal process. 


The period will start running again when a final decision has been rendered by the court or administrative 
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tribunal or the case has been suspended or withdrawn. It should also be noted that, pursuant to 


paragraph 11, the dispute resolution process provided by Article 35 will terminate if a decision is rendered 


by the court or administrative tribunal during the period in which the dispute resolution process is 


suspended. 


836. Paragraph 8 refers to “a separate process required to be completed in connection with a court or 


administrative tribunal process in advance of that court or administrative tribunal process” to ensure that 


the paragraph will appropriately apply in light of the different processes required in some jurisdictions’ legal 


systems in advance of a court or administrative tribunal process. In some jurisdictions, for example, a 


distinct administrative or other process, formally separate from the court or administrative tribunal process, 


may be required before the court or administrative tribunal process can begin. Such administrative or other 


processes are understood for these purposes to be processes that must take place before a court or 


administrative tribunal process can begin but that do not, by themselves, result in a final or binding 


resolution of the issues that will be decided by the court or administrative tribunal. These administrative or 


other processes would thus only be undertaken with the expectation that they will be followed by a court 


or administrative tribunal process. The MAP competent authorities of jurisdictions where such separate 


processes are required may wish to provide additional relevant information and clarification to treaty 


partner MAP competent authorities in bilateral discussions. 


837. Paragraph 8 also requires that, in the circumstances described in the first sentence of the 


paragraph, the MAP competent authority that has suspended the mutual agreement procedure shall notify 


the other MAP competent authority as soon as possible of the suspension and its basis. Such notification 


is intended to ensure that the other MAP competent authority is promptly informed when the bilateral 


consideration of a MAP case will be suspended. 


838. Paragraph 8 additionally provides that the period provided in paragraph 1(a)(ii) will stop running 


where the member of a Covered Group that presented the MAP case and both MAP competent authorities 


have agreed to suspend the mutual agreement procedure for reasons other than those described in the 


first sentence of paragraph 8. The period will start running again once that suspension has been lifted. 


This could apply, for example, where the member of a Covered Group and the MAP competent authorities 


have agreed to suspend the mutual agreement procedure because the outcome of another pending MAP 


or court case involving other Entities of the Covered Group, or of an audit of another Entity of the Covered 


Group, will be relevant to the analysis and resolution of the MAP case in which the related issues arise. 


Such circumstances could arise where different members of the Covered Group are involved in a series 


of integrated controlled transactions. 


Paragraph 9 


839. In some cases, after the member of a Covered Group has provided the information needed to 


undertake substantive consideration of the MAP case, the MAP competent authorities may need to request 


additional information from the member of a Covered Group. For example, after the period provided in 


paragraph 1(a)(ii) has begun and after further analysis based on working the case, a MAP competent 


authority may determine that it needs additional information in respect of a particular structure or 


transaction in order to reach agreement on how to resolve an issue. In such cases, a failure by an Entity 


of the Covered Group directly affected by the case (i.e., the member of a Covered Group who made the 


initial request for a mutual agreement procedure or another Entity of the Covered Group whose tax liability 


is directly affected by the case) to provide such additional information in a timely manner may delay or 


prevent the MAP competent authorities from being able to resolve the case. To address this, paragraph 


9(a) provides that the period provided in paragraph 1(a)(ii) shall be extended where both MAP competent 


authorities agree that an Entity of the Covered Group directly affected by the case has failed to provide in 


a timely manner any additional material information requested by either MAP competent authority. 
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840. Where a request for additional information is made before the period provided in paragraph 1(a)(ii) 


has begun, it is expected that the MAP competent authority making that request would only notify the 


member of the Covered Group and the other MAP competent authority pursuant to paragraph 5(a) – 


thereby triggering the start of the two-year period provided in paragraph 1(a)(ii) – when it had received a 


complete response to its request for additional information. Paragraph 9 thus does not provide for the 


extension of the two-year period in these circumstances. 


841. Where a request for additional information is made after the start of the period provided in 


paragraph 1(a)(ii), a late response to such a request shall extend the two-year period for an amount of 


time equal to the period beginning on the date on which the information was requested and ending on the 


date on which that information was ultimately provided. 


842. Under paragraph 4, a MAP competent authority may request additional information necessary to 


undertake substantive consideration of the case within 90 days after it receives the request for a mutual 


agreement procedure. Where such additional requests for information are made, paragraph 7 then 


provides that the start date of the case for purposes of paragraph 1 will be the latest date on which a MAP 


competent authority that requested additional information has notified the member of a Covered Group 


who presented the case and the other MAP competent authority that it has received the information 


pursuant to paragraph 5(a). Paragraph 9(a) applies with respect to requests for additional information 


made after the period provided in paragraph 1(a)(ii) has already started. Paragraph 9(a) permits the period 


provided in paragraph 1(a)(ii) to be extended where the MAP competent authorities mutually agree that an 


incomplete response to a request for additional information made after the start of that period constitutes 


a failure to timely provide additional material information. In circumstances where the member of a Covered 


Group fails altogether to respond to such a request for additional material information after a reasonable 


period, the MAP competent authorities should mutually agree on an appropriate response, which could 


include suspending the two-year period or deeming the member of a Covered Group to have withdrawn 


its mutual agreement procedure request. 


843. Paragraph 9(a) is relevant only for the purpose of determining whether the period provided in 


paragraph 1(a)(ii) should be extended in cases where a member of a Covered Group fails to provide 


additional information in a timely manner. It does not change the requirements under Article 25(1) and a 


covered jurisdiction’s MAP guidance for the acceptance of a MAP case or the Article 25(2) obligation to 


seek to resolve the MAP case where MAP competent authorities have sufficient information to determine 


that the objection raised in the MAP request is justified. 


844. In some circumstances, uncooperative conduct by a member of the Covered Group before or after 


filing a mutual agreement procedure request may undermine or impede a tax administration’s examination 


of the Periods concerned by the case or the MAP competent authorities’ substantive consideration and 


resolution of the case. Such conduct may prevent the start of the two-year period provided in 


paragraph 1(a)(ii) where it includes a failure to provide the MAP competent authorities with information 


needed to undertake substantive consideration of the MAP case. It is possible, however, that the MAP 


competent authorities become aware of such conduct only after the two-year period provided in 


paragraph 1(a)(ii) has already started. Paragraph 9(b) provides that the MAP competent authorities may 


in these circumstances mutually agree to extend or suspend the two-year period. Where the MAP 


competent authorities intend to apply paragraph 9(b), they are required to notify the member of a Covered 


Group that presented the MAP case. 


Paragraphs 10 and 11 


845. In some jurisdictions a mutual agreement concluded by the MAP competent authority cannot 


override the decision of a court or administrative tribunal or a separate process required to be completed 







198    


      
  


in connection with a court or administrative tribunal process in advance of that court or administrative 


tribunal process in that jurisdiction as a matter of law. In these jurisdictions, the MAP competent authority 


would be unable to implement a mutual agreement reflecting a dispute resolution panel decision to the 


extent of any conflict or inconsistency between the decision of the court or administrative tribunal and the 


dispute resolution panel decision. The MAP competent authority of the other jurisdiction involved in the 


MAP case, however, would be bound by the dispute resolution panel decision and would be obliged to 


implement the mutual agreement reflecting the dispute resolution panel decision. In such circumstances, 


inconsistent treatment of the contested matters in the two covered jurisdictions would likely result in either 


double taxation or non-taxation. Paragraph 10(a) addresses this issue by ensuring that the dispute 


resolution panel process cannot be pursued with respect to related issues that have been resolved through 


such a decision before submission of the related issues to a dispute resolution panel in certain 


circumstances. 


846. Paragraph 10(a) provides that an unresolved related issue shall not be submitted to a dispute 


resolution panel if a decision on that related issue has already been rendered by a court or administrative 


tribunal of either covered jurisdiction and the MAP competent authority of the covered jurisdiction of that 


court or administrative tribunal is legally bound by the decision.  


847. Article 34 (6)(a) of Article 34 provides the definition of the term “legally bound” for the purposes of 


Part V Section 3. 


848. Although the Convention does not provide for general exclusions from the scope of the dispute 


resolution panel process in Article 35, paragraph 10(b) allows MAP competent authorities to mutually agree 


to exclude from the scope of the dispute resolution panel process cases that are not suitable for the dispute 


resolution panel process in their common view on a case-by-case basis. This provision would usually be 


applied, for instance, where one of the covered jurisdictions has excluded a category of cases from the 


scope of mandatory binding dispute resolution under other available MAP provisions already and the other 


covered jurisdiction would request for the exclusion of a specific case from the dispute resolution panel 


process under the Convention on the basis that this case is analogous to those falling under the category 


of cases excluded from the scope of mandatory binding dispute resolution under those other available 


MAP provisions. The MAP competent authority of the first covered jurisdiction should, in these cases, 


consider whether the justification for those exclusions apply to the case in question, keeping in mind the 


possibility of creating a level playing field in the same or similar circumstances, and extend these 


exclusions in appropriate cases, where allowed under the domestic law of that covered jurisdiction. 


Nevertheless, Annex G Section 2 also allows the MAP competent authorities to agree to exclude a category 


of cases from the scope of the dispute resolution procedure under Article 35 through a MAP competent 


authority agreement, as noted in paragraph 2699. 


849. Paragraph 11 complements paragraph 10(a) by providing that the dispute resolution panel process 


will terminate if a decision concerning an unresolved related issue is rendered by a court or administrative 


tribunal of or in a separate process required to be completed in connection with a court or administrative 


tribunal process in advance of that court or administrative tribunal process in one of the covered 


jurisdictions at any time after a request for a dispute resolution panel has been made. Like paragraph 


10(a), paragraph 11 applies only where the MAP competent authority of the covered jurisdiction of that 


court or administrative tribunal or similar process is legally bound by the decision. Paragraph 11 provides 


two distinct rules that apply in different circumstances: 


• If the dispute resolution panel has not yet delivered its decision, the dispute resolution panel 


process will terminate. As provided in paragraph 12, the MAP case shall not be eligible for any 


further consideration by the MAP competent authorities, except to the extent mutually agreed by 


the MAP competent authorities. 
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• If the decision is rendered after the dispute resolution panel has delivered its decision, 


notwithstanding paragraph 2(b), the dispute resolution panel decision shall not be final and binding 


on both covered jurisdictions, and any mutual agreement concerning the case that reflects the 


outcome of the dispute resolution panel decision shall not be implemented. Paragraph 11(b) would 


apply both before and after the communication to the member of the Covered Group of the 


proposed MAP competent authority resolution reflecting the dispute resolution panel decision. In 


this circumstance, the MAP case shall not be eligible for any further consideration by the MAP 


competent authorities. 


850. Both paragraphs 10(a) and 11 are intended to avoid a possible conflict between the results of the 


dispute resolution panel process and the decision of a court or administrative tribunal or other similar 


process, in circumstances where a MAP competent authority cannot override the decision of a court or 


administrative tribunal or other similar process of that jurisdiction as a matter of law. As explained above, 


in such circumstances a MAP competent authority would be unable to implement the results of the dispute 


resolution panel process through a mutual agreement if those results conflicted with a court decision in 


that jurisdiction on the same matter. 


851. In those covered jurisdictions where MAP competent authorities may conclude mutual agreements 


deviating from such decisions and in particular domestic court decisions, these paragraphs will not 


preclude members of Covered Groups from requesting a dispute resolution panel in the cases described 


in paragraph 10(a), nor will they trigger the application of paragraph 11. MAP competent authorities may 


wish to clarify the operation of paragraphs 10(a) and 11 in bilateral consultations. In particular, in some 


covered jurisdictions the MAP competent authority would be precluded from maintaining taxation that a 


court had decided was not in accordance with the Convention but would not be prevented from granting 


relief from taxation notwithstanding a court decision that such taxation was in accordance with the 


Convention. 


Paragraph 12 


852. Recognising that the purpose of a dispute resolution panel under Article 35 is to resolve disputes 


between the MAP competent authorities with respect to related issues that arise from mutual agreement 


procedure cases, paragraph 12 provides for the consequences of certain events relevant to the resolution 


of these disputes but external to the dispute resolution panel proceeding itself. The two subparagraphs of 


paragraph 12 deal separately with the consequences for the dispute resolution panel and for the MAP 


competent authorities’ consideration of the underlying mutual agreement procedure case, which may not 


be the same in all circumstances. 


853. Paragraph 12(a) first provides that the dispute resolution panel proceeding will terminate if, during 


the dispute resolution panel process (at any time after a request for a dispute resolution panel has been 


made and before the dispute resolution panel has delivered its decision) any one of the following events 


occurs:  


• the MAP competent authorities come to a mutual agreement to resolve the case; 


• the member of a Covered Group who presented the case withdraws either its request for a dispute 


resolution panel or its request for a mutual agreement procedure; 


• a decision concerning the case is rendered in one of the covered jurisdictions before the dispute 


resolution panel has delivered its decision to the MAP competent authorities and the MAP 


competent authority of the covered jurisdiction of that court or administrative tribunal is legally 


bound by the decision, as provided in paragraph 11(a); or 
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• any member of the Covered Group or any of its authorised representatives or advisors breaches 


the written confidentiality agreement required by Annex G Section 4(3). 


854. Paragraph 12(b) then provides that, where the dispute resolution panel proceeding with respect to 


a case has been terminated pursuant to paragraph 12(a), the case shall not be eligible for any further 


consideration by the MAP competent authorities, except to the extent mutually agreed by the MAP 


competent authorities in specifically identified circumstances. Whilst the mutual agreement procedure with 


respect to a case would be terminated in the event of a taxpayer’s withdrawal of its MAP request, the MAP 


competent authorities may consider that further consideration of the case is appropriate in certain other 


circumstances.  


855. A first circumstance where further MAP competent authority consideration of the MAP case may 


be appropriate is where the member of the Covered Group withdraws its request for a dispute resolution 


panel but not the underlying MAP request. Such a withdrawal could occur, for example, if a member of a 


Covered Group requested a dispute resolution panel but soon thereafter was informed by the MAP 


competent authorities that they would reach an agreed resolution of the MAP case shortly. Although the 


dispute resolution panel proceeding would terminate pursuant to paragraph 12(a)(i) upon a MAP 


competent authority mutual agreement, the MAP competent authorities would continue to be bound by the 


provisions of Article 35 to take certain actions by fixed deadlines until that mutual agreement was 


concluded. MAP competent authorities may thus prefer to ask the member of the Covered Group to 


withdraw the request for a dispute resolution panel in view of an imminent mutual agreement, the date of 


which they will not know with absolute certainty, in order to avoid being obliged to set up a dispute 


resolution panel that will likely not be used. Further MAP competent authority consideration of the MAP 


case would only occur in these circumstances where both MAP competent authorities agreed it was 


appropriate. 


856. A second circumstance where further MAP competent authority consideration of the MAP case 


may be appropriate is where the dispute resolution panel proceeding is terminated as a result of a court 


decision legally binding the MAP competent authority of one covered jurisdiction. Such further MAP 


competent authority consideration would permit the MAP competent authority of the other covered 


jurisdiction to evaluate whether it would agree to provide relief consistent with that court decision (such as 


by providing a corresponding adjustment) in the context of the mutual agreement procedure. 


Paragraph 13 


857. Notwithstanding paragraph 2, paragraph 13 allows the MAP competent authorities to depart from 


the dispute resolution panel decision and to agree on a different resolution within 90 days after the decision 


has been delivered to them. The 90-day time period is aligned with the period provided in paragraph 2(a) 


for MAP competent authorities to reach a mutual agreement concerning the case that reflects the outcome 


of the dispute resolution panel decision. Some jurisdictions consider that paragraph 13 would be unlikely 


to be applied where a last-best offer approach to decision-making is used by dispute resolution panels, 


given that the decision of the dispute resolution panel will be the position of one of the two MAP competent 


authorities. Other jurisdictions, however, consider that it is useful to provide MAP competent authorities 


with the flexibility afforded by the paragraph. 


Paragraphs 14 and 15 


858. Paragraphs 14 and 15 describe the interactions between the provisions of Article 35 and other 


available processes where the covered tax agreement contains a mandatory binding dispute resolution 


mechanism for unresolved MAP cases or where the EU tax dispute resolution Directive or the EU 


Arbitration Convention (which allow for such a mechanism as well) applies. The purpose of such provisions, 
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like the purpose of Article 35, is to resolve disputes efficiently and effectively and so, paragraph 14 is 


intended to avoid duplication of efforts. 


859. Paragraph 14 provides that any unresolved related issue arising from a case presented pursuant 


to the mutual agreement procedure provisions of a covered tax agreement and otherwise within the scope 


of the dispute resolution panel process under Article 35 shall not be submitted to a dispute resolution panel 


where that covered tax agreement provides that a mandatory binding dispute resolution mechanism, such 


as an arbitration panel or similar body, is required to be set up, upon the request of the member of the 


Covered Group or automatically, after a set time period to resolve unresolved issues arising from a mutual 


agreement procedure case or where the Council Directive (EU) 2017/1852 of 10 October 2017 on tax 


dispute resolution mechanisms in the European Union (or a domestic legislation implementing the same), 


the Convention on the elimination of double taxation in Connection with the Adjustment of Profits of 


Associated Enterprises (90/436/EEC), or any of their amending or succeeding instruments or acts are 


applicable. This means that where MAP requests arise from existing provisions in covered tax agreements 


containing a mandatory binding dispute resolution mechanism for unresolved MAP cases or the EU tax 


dispute resolution Directive or the EU Arbitration Convention, Article 35 would, subject to paragraph 15, 


not be applicable, even if these existing provisions allow for specific types of cases to be excluded from 


the scope of the mandatory binding dispute resolution mechanism contained therein. Given the definition 


of the term “covered tax agreement” in Article 34(6)(b), all references in paragraph 14 to a “covered tax 


agreement” refer to provisions of such agreement as they may have been modified or amended by any 


subsequent protocol or another agreement, or as their application may have been modified by the BEPS 


Multilateral Instrument, regardless of whether agreements have been entered into between MAP 


competent authorities concerning the mode of application of these provisions.   


860. However, paragraph 15 provides that, notwithstanding paragraph 14, the covered jurisdictions may 


mutually agree that the dispute resolution panel process provided in Article 35 shall apply to resolve related 


issues even where that covered tax agreement provides for a mandatory binding dispute resolution 


mechanism after a set time period. 


861. To provide clarity with respect to the relationship between the mechanism in Part V Section 3and 


the mechanism provided under the other instrument, such an agreement must specify the date from which 


it is effective. This would generally be the case with any international agreement. The agreement must 


also specify whether the other instrument shall remain applicable to unresolved related issues (it is 


expected that covered jurisdictions would generally choose to apply only one dispute resolution 


mechanism with respect to related issues). To promote greater certainty, the MAP competent authorities 


of the relevant covered jurisdictions may wish to consider providing additional guidance to specify the MAP 


disputes with respect to which any agreement pursuant to paragraph 15 shall apply. 


862. Some covered jurisdictions may prefer to apply the dispute resolution panel process provided in 


Article 35 in light of the design features of this process that ensure the timely resolution of disputes with 


respect to related issues. An agreement concluded pursuant to paragraph 15 may apply to all MAP cases 


that involve a related issue arising under a covered tax agreement or to a particular MAP case. It is 


expected, however, that a paragraph 15 agreement to apply the mechanism in Article 35 to unresolved 


related issues in a single MAP case would be rare. 


863. However, covered jurisdictions may not agree to apply the dispute resolution panel process 


provided in Article 35 where the mutual agreement case concerned has been presented under the Council 


Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union 


(or a domestic legislation implementing the same), the Convention on the elimination of double taxation in 


Connection with the Adjustment of Profits of Associated Enterprises (90/436/EEC), or any of their 


amending or succeeding instruments or acts. 
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864. Article 35 does not address the application of MAP arbitration provisions of based on or equivalent 


to Article 25(5) of the OECD Model or Article 25(5) (Alternative B) of the UN Model in the context of a MAP 


case presented pursuant to Article 33. This is because, by their terms, such MAP arbitration provisions 


apply only with respect to MAP cases presented pursuant to paragraph 1 of the MAP article of the relevant 


tax treaty. A MAP case presented pursuant to Article 33 would thus fall outside the scope of these MAP 


arbitration provisions. 


 


Article 36 – Elective binding dispute resolution panel mechanism 


Paragraphs 1 to 2 


865. Article 36 provides for an elective binding dispute resolution panel mechanism that reflects the 


Pillar One tax certainty component of the October Statement, which provides in the relevant part: 


“An elective binding dispute resolution mechanism will be available only for issues related to 


Amount A for developing economies that are eligible for deferral of their BEPS Action 14 peer 


review1 and have no or low levels of MAP disputes. The eligibility of a jurisdiction for this elective 


mechanism will be reviewed regularly; jurisdictions found ineligible by a review will remain 


ineligible in all subsequent years.” 


“Footnote 1: The conditions for being eligible for deferral of the BEPS Action 14 peer review are 


provided in paragraph 7 of the current Action 14 Assessment Methodology published as part of 


the Action 14 peer review documents.” 


866. At the time of the October Statement, paragraph 7 of the Action 14 Assessment Methodology 


provided that the deferral of a jurisdiction’s Action 14 peer review was available as follows: “…the MAP 


Forum should defer the review of any such member that is a developing country and is not an OECD or 


G20 country if that member has not yet encountered meaningful levels of MAP requests and there is no 


feedback from other members of the FTA MAP Forum indicating that the jurisdiction’s MAP regime requires 


improvement….” 


867. Article 36 reflects the language of the October Statement and establishes a set of four objective 


criteria that define the covered jurisdictions eligible to use an elective binding dispute resolution mechanism 


in the place of the mandatory binding dispute resolution mechanism provided in Article 35. Only where a 


covered jurisdiction satisfies all four of these criteria will it be considered to be eligible to use the elective 


binding dispute resolution mechanism. 


868. The first criterion in Article 36(1)(a) identifies the “developing economies” eligible to use the 


elective mechanism as those covered jurisdictions classified by the World Bank as a low- or middle-income 


jurisdiction by reference to gross national income per capita, calculated using the World Bank Atlas 


method, as determined for the relevant period. For these purposes, paragraph 1(a) specifies that the 


relevant gross national income per capita ratio is that determined for the most recent period for which such 


data is published that precedes the date of entry into effect of Part V Section 3 of the Convention for that 


covered jurisdiction, or that precedes the date of the most recent review provided for in paragraph 4, 


whichever is later. 
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869. The second criterion in Article 36(1)(b) is that the covered jurisdiction is not a member of the 


Organisation for Economic Cooperation and Development nor a member country of the G20. This criterion 


is evaluated on the date of entry into effect of Section 3 of Part V of the Convention for that covered 


jurisdiction, or on the date of the most recent review provided for in paragraph 4, whichever is later. 


870. The third criterion in Article 36(1)(c) is that the covered jurisdiction has not received feedback from 


other members of the Organisation for Economic Cooperation and Development Forum on Tax 


Administration MAP Forum (FTA MAP Forum) that its policies or practices concerning the mutual 


agreement procedure require improvement. For a covered jurisdiction that has had its Base Erosion and 


Profit Shifting (BEPS)Action 14 peer review deferred, the relevant periods for such feedback are any period 


following the most recent deferral of that covered jurisdiction’s BEPS Action 14 peer review. Where a 


covered jurisdiction’s BEPS Action 14 peer review has not been deferred, the relevant periods for such 


feedback are the period covered by that covered jurisdiction’s most recent BEPS Action 14 peer review 


and any subsequent periods.  


871. The last criterion in Article 36(1)(d) is that the covered jurisdiction has had no or low levels of 


mutual agreement procedure disputes. Paragraph 2 then defines expressly when a covered jurisdiction 


shall be considered to have “had no or low levels of mutual agreement procedure disputes”: where the 


three-year average number of attribution/allocation mutual agreement procedure cases in its inventory at 


the end of the year, as determined by the mutual agreement procedure Statistics submitted by it annually, 


is below 10 cases. For the purpose of computing this average, 


• the three-year average shall initially be computed using the mutual agreement procedure Statistics 


for the three years that immediately precede the date of entry into effect of Part V Section 3 of the 


Convention for that covered jurisdiction; and 


• the three-year average shall be computed during the review provided for in paragraph 4 using the 


mutual agreement procedure Statistics for the three years that immediately precede the date of 


that review.  


These rules related to the computation of the three-year average are tied to the review of the 


eligibility of a covered jurisdiction for the elective binding mechanism every three years by the FTA 


MAP Forum pursuant to paragraph 4. 


872. This quantitative criterion refers to “attribution/allocation cases”, a defined category of mutual 


agreement procedure cases used for purposes of the Action 14 Mutual Agreement Procedure Statistics 


Reporting Framework. It does so to provide an objective standard that reflects a covered jurisdiction’s 


experience with mutual agreement procedure cases of the type in which related issues will arise (i.e., 


transfer pricing and business profits disputes). The quantitative criterion also uses an averaging 


mechanism to mitigate the impact of significant fluctuations in a covered jurisdiction’s mutual agreement 


procedure case inventory. 


Paragraph 3   


873. Paragraph 3 then establishes the relationship between the deferral of a covered jurisdiction’s 


BEPS Action 14 peer review and its eligibility to use the elective binding dispute resolution mechanism 


provided by Article 36. Paragraph 3 provides that the determination pursuant to paragraphs 1 and 2 is 


intended to be self-standing and reflect the criteria referred to in the October Statement, without reference 


to the BEPS Action 14 Peer Review Documents themselves. Paragraph 3 also makes clear that there is 


no link between the eligibility for the elective mechanism and any possible future changes to the criteria 


for deferral of a jurisdiction’s Action 14 peer review. 
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Paragraph 4 


874. Paragraph 4 next provides for the periodic review of covered jurisdictions’ eligibility for the elective 


binding mechanism under the criteria in paragraphs 1 and 2, with a view to ensuring that a determination 


of eligibility continues to reflect a covered jurisdiction’s circumstances. This review will be carried out every 


three years by the FTA MAP Forum. As provided in the October Statement, any covered jurisdiction that 


is found to not meet the criteria in paragraphs 1 and 2 during a periodic review shall be ineligible for the 


elective binding mechanism provided in Article 36 in all subsequent years. 


Paragraph 5  


875. Paragraph 5 implements the elective binding dispute resolution mechanism by providing that this 


mechanism shall apply mutatis mutandis the process provided in Article 35, with the substitution of 


alternative language in the place of Article 35 (1)(a), (d) and (2)(c) to reflect the elective nature of the 


mechanism. In particular, the dispute resolution panel is elective in that both MAP competent authorities 


must mutually agree to use the dispute resolution panel before such a panel will be used to resolve a 


related issue. Once the MAP competent authorities have so mutually agreed, the dispute resolution panel 


will proceed as provided under Article 35, with any necessary changes to the provisions of Article 35 to 


reflect the circumstance that the process has been triggered by a MAP competent authority mutual 


agreement, rather than a request from a member of a Covered Group. 


876. In particular, paragraph 5 reflects the following differences as compared to Article 35(1) and 36(2): 


• The flush language at the end of paragraph 5(a) provides for the initiation of a dispute resolution 


panel proceeding “if the member of a Covered Group requests and the MAP competent 


authorities mutually agree”. The corresponding language in Article 35(1)(a) provides for the 


initiation of a dispute resolution panel proceeding “if the member of a Covered Group requests”. 


• The flush language at the end of paragraph 5(a) refers to “Article 35” and “Annex G Section 2”; the 


corresponding references in Article 35(1)(a) are to “this Article” and “Annex G Section 2”. 


• Paragraph 5(b) contains an additional language not included in Article 35(1)(d) and that is required 


for the operation of the elective binding mechanism. 


• Paragraph 5(c) refers to “[t]he absence of a MAP competent authority mutual agreement to 


submit an issue to a dispute resolution panel”, rather than to “[a] dispute resolution panel 


decision that an issue is not a related issue” because a covered jurisdiction eligible to use the 


elective mechanism would generally be expected not to agree to submit a mutual agreement 


procedure issue to a dispute resolution panel pursuant to the rule in Article 36(5)(a) if it did not 


agree that the issue was a related issue.  


• Paragraph 5(d) replaces the provisions of Article 35(14) and (15) with an alternative rule to govern 


the interaction between the provisions of Article 36 and the provisions of a bilateral or multilateral 


convention that provides for a mandatory binding dispute resolution mechanism, such as an 


arbitration panel or similar body, with respect to unresolved issues that arise from a mutual 


agreement procedure case. This rule reflects the elective nature of the mechanism provided by 


Article 36, which makes it appropriate that the interactions of the elective binding mechanism with 


a mandatory binding dispute resolution mechanism that could apply to unresolved related issues 


should be determined by the MAP competent authorities of the relevant covered jurisdictions by 


mutual agreement. 
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Section 4 –  Exchange of Information and international cooperation 


Article 37 – Exchange of Information and international cooperation 


Paragraph 1 


877. The main rule concerning the exchange of information under the Convention is contained in the 


first sentence of the paragraph. The Parties shall exchange any such information as is foreseeably relevant 


for the administration or enforcement of the Convention or the domestic laws concerning taxes imposed in 


accordance with Article 4 or relieved in accordance with Article 9. The standard of “foreseeable relevance” 


ensures consistency with other exchange of information provisions, such as those contained in the 


Convention on Mutual Administrative Assistance in Tax Matters and Article 26 of the OECD Model or the 


UN Model, and is intended to provide for exchange of information in tax matters to the widest possible 


extent and, at the same time, to clarify that Parties are not at liberty to engage in “fishing expeditions” or 


to request information that is unlikely to be relevant for the proper administration and enforcement of the 


Convention or the domestic laws concerning taxes imposed in accordance with Article 4 or relieved in 


accordance with Article 9. As such, the Commentaries to the Convention on Mutual Administrative 


Assistance in Tax Matters and Article 26 of the OECD Model or the UN Model can be used as interpretative 


guidance as a complement to this Explanatory Statement.  


878. This paragraph does furthermore not intend to limit the exchange of information provisions of 


bilateral or multilateral tax treaties or other legal instruments for the exchange of information, including the 


Convention on Mutual Administrative Assistance in Tax Matters, to the extent that the provisions of such 


treaties or instruments also cover tax matters set out in the Convention. In such instances, the Parties 


should decide whether it is most appropriate, given the case-specific circumstances, to rely on paragraph 


1 or on the exchange of information provisions in the bilateral or multilateral tax treaties or other legal 


instruments for the exchange of information, including the Convention on Mutual Administrative Assistance 


in Tax Matters. 


879. The five main methods of exchanging information are the following:  


• exchange on request, that is to say the furnishing by the requested Party of information relating to 


a particular case to an applicant Party which has specifically requested it;  


• automatic exchange, that is to say the systematic sending of information concerning specified items 


of income or capital from one Party to another;  


• spontaneous exchange, that is to say the passing on of information obtained during examination 


of a taxpayer's affairs or otherwise, which might be of interest to the receiving Party;  


• simultaneous tax examination, that is to say the furnishing of information obtained in the course of 


the simultaneous examination in each Party concerned, on the basis of an arrangement between 


two or more Competent Authorities of the tax affairs of a person, or persons in which these Parties 


have a common or related interest;  
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• tax examination abroad, that is to say the obtaining of information through the presence of 


representatives of the tax administration of the applicant Party at an examination of a tax matter in 


the requested Party.  


880. Paragraph 1 does not restrict the possibilities of exchanging information to the five methods 


mentioned above. In general, the manner in which exchange of information will in the event be effected 


can be decided upon by the Parties, acting through their Competent Authorities.  


Paragraph 2 


881. This paragraph establishes the ways in which Parties communicate with each other for  purposes 


of exchange of information and international cooperation under this Article and opens up the possibility of 


mutual agreements of Competent Authorities.  


882. While Article 37 contains the key provisions that govern the exchange of information and 


international cooperation for the administration and enforcement of the Convention, the precise way in 


which it is administered and the formalities to be taken into account may require further elaboration. 


Paragraph 2 therefore enables the Competent Authorities to mutually agree the information to be 


exchanged and the procedures to be followed for exchanging such information and international 


cooperation. This could for instance take the form of bilateral or multilateral agreements or arrangements 


between Competent Authorities to govern the automatic exchange of filings made under, or for  purposes 


of, the Convention, including the coordinated content of the information of the Amount A Tax Return and 


Common Documentation Package and timing of such exchanges, to further specify the procedures for the 


tax certainty and dispute resolution mechanisms, to further specify the conditions and requirements for 


multilateral simultaneous tax examinations, or the mode of application of the assistance in tax collection 


foreseen in paragraph 10. 


Paragraph 3  


883. Reciprocal assistance between tax administrations is feasible only if each administration is 


assured that the other administration will treat with proper confidence the information which it will receive 


in the course of their co-operation. The confidentiality rules of paragraph 3 apply to all types of information 


received under paragraph 1.  


884. The maintenance of secrecy in the receiving Party is a matter of domestic laws. It is therefore 


provided in paragraph 3 that information communicated under the paragraph 1 shall be treated as secret 


in the receiving Party and protected in the same manner as information obtained under the domestic laws 


of that Party. Sanctions for the violation of such secrecy in that Party will be governed by the administrative 


and penal laws of that Party. In situations in which the sending Party determines that the receiving Party 


does not comply with its duties regarding the confidentiality of the information exchanged under this 


paragraph, the sending Party may suspend assistance under paragraph 1 until such time as proper 


assurance is given by the receiving Party that those duties will indeed be respected. This would also mean 


that a sending Party which is a lead tax administration for purposes of the tax certainty process is not 


required to exchange the Amount A Tax Return and Common Documentation Package with any Party that 


does not comply with those confidentiality duties. Parties may wish to consult the Conference of the Parties 


and other appropriate multilateral bodies, such as the Global Forum, with a view to informing the decision 


of a Party to suspend the assistance under paragraph 1.  
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Paragraph 4 


885. Subject to paragraphs 5 and 6, the information obtained may be disclosed only to persons and 


authorities involved in the assessment or collection of, the enforcement or prosecution in respect of, the 


tax policy analysis of, or the determination of appeals in relation to the taxes imposed in accordance with 


Article 4 or relieved in accordance with Article 9 or taxes covered by the exchange of information 


provisions of a bilateral or multilateral tax treaty or agreement (including the Convention on Mutual 


Administrative Assistance in Tax Matters, double taxation conventions and tax information exchange 


agreements) in force between that Party and the Party providing the information, or the oversight of the 


above. This means that the information may also be communicated to the taxpayer, his proxy or to the 


witnesses. This also means that information can be disclosed to governmental or judicial authorities 


charged with deciding whether such information should be released to the taxpayer, his proxy or to the 


witnesses. Amount A may be administered at different levels of government, including federal, national, 


state, cantonal or local, in accordance with domestic law. In this respect, paragraph 4 allows the Party to 


disclose the information obtained to the concerned tax authorities at the relevant level of government. 


Information may, however, not be disclosed to state, cantonal or local tax authorities, in case such 


authorities, in accordance with domestic law, are not involved in the assessment or collection of, the 


enforcement or prosecution in respect of, or the determination of appeals in relation to the taxes imposed 


in accordance with Article 4 or relieved in accordance with Article 9 or taxes covered by the exchange of 


information provisions of a bilateral or multilateral tax treaty or agreement. Finally, the necessary 


information may be disclosed for the purpose of tax policy analysis, but only to relevant governmental 


agencies to perform their duties in this respect. The information received by a Party may be used by 


concerned persons or authorities only for the purposes mentioned in paragraph 4, but only insofar as the 


taxation for which the information is used is not contrary to the Convention or the terms of a bilateral or 


multilateral tax treaty or agreement in force between the Party that provided the information pursuant to 


paragraph 1 and the Party that has obtained the information. Furthermore, information covered by 


paragraph 1 should not be disclosed to persons or authorities not mentioned in paragraph 4, regardless of 


domestic information disclosure laws such as freedom of information or other legislation that allows greater 


access to governmental documents. For the avoidance of doubt, non-taxpayer specific information, 


including statistical data, about or generated on the basis of the information that was received by a Party 


through the exchange of information may be disclosed to third parties if the information does not, directly 


or indirectly, reveal the identity of one or more taxpayers and the sending and receiving Parties have 


consulted with each other and it is concluded that the disclosure and use of such information would not 


impair tax administration in either the sending or the receiving Party. 


886. Information can also be disclosed to oversight bodies. Such oversight bodies include authorities 


that supervise tax administration and enforcement authorities as part of the general administration of the 


Government of a Party. However, if the information appears to be of value to the receiving Party for other 


purposes than those referred to in paragraph 4, that Party may not use the information for such other 


purposes, but it must resort to means specifically designed for those purposes (e.g., in case of a non-fiscal 


crime, to a treaty concerning judicial assistance). 


887. The information obtained can be communicated to the persons and authorities mentioned and on 


the basis of the third sentence of paragraph 4 can be disclosed by them in court sessions held in public or 


in decisions which reveal the name of the taxpayer. Once information is used in public court proceedings 


or in court decisions and thus rendered public, it is clear that from that moment such information can be 


quoted from the court files or decisions for other purposes even as possible evidence. But this does not 


mean that the persons and authorities mentioned in paragraph 4 are allowed to provide on request 


additional information received. 
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Paragraph 5 


888. In light of the multilateral nature of the Convention, as well as the determination of taxes applied, 


and the corresponding elimination of double taxation provided thereunder, it is essential that information 


exchanged under paragraph 1 for the administration and enforcement of the Convention can be made 


available to any other Party to the Convention in an efficient manner. This is particularly important in the 


context of multilateral tax certainty programs or dispute resolution mechanisms, as reflected in Articles 22 


through 36 on the tax certainty process for Amount A, as these mechanisms foresee multilateral panels 


and discussions that can only operate efficiently if the relevant information can be shared freely between 


the participants in such panels and discussions. 


889. Paragraph 5 therefore contains an express provision that permits any information provided by a 


Party to another Party under this Article to be transmitted by the latter to a third Party, provided that such 


onward exchange of information is foreseeably relevant for the purpose of administering or enforcing the 


Convention or the domestic laws concerning taxes imposed in accordance with Article 4 or relieved in 


accordance with Article 9. Paragraph 5 further clarifies that any transmission beyond the scope of the tax 


certainty or dispute resolution process is subject to the prior authorisation from the Competent Authority of 


the initial supplying Party. A third Party that receives information under paragraph 5 shall be subject to the 


confidentiality provisions of paragraph 3 and the limitations on use in paragraph 4 with respect to such 


information and the mechanism foreseen in paragraph 5 shall not be used to circumvent any such 


obligations. For example, if a (first) Party indicates in writing to the second Party that it has declined to 


exchange information with a third Party because of confidentiality concerns, then the second Party should 


not transmit such information it has received from the first Party to the third Party because this transmission 


would circumvent the obligation of paragraph 3. The form and scope of the prior authorisation will be 


specified in a mutual agreement between Competent Authorities pursuant to paragraph 2.   


Paragraph 6 


890. To ensure that the dispute resolution mechanisms under the Convention can accomplish their 


purpose without undermining the confidentiality provisions, it is important that the Competent Authorities 


be permitted to provide Independent Experts of the determination panel and Dispute Resolution Panel, as 


set out in Articles 27 and 28 (for the determination panel) and Articles 35 and 36 and Annex G (for the 


dispute resolution panel), with relevant information, subject to the same strict confidentiality requirements 


that would apply to the Competent Authorities themselves. To accomplish this, paragraph 6 provides that, 


solely for the purpose of administering or enforcing the Convention, Independent Experts Panel shall be 


considered to be persons or authorities to whom information may be disclosed.  


891. Such information may also be disclosed to prospective Independent Experts, but solely to the 


extent necessary to verify their ability to fulfil the requirements of an Independent Expert, including, for 


example, their independence and impartiality. This information should therefore generally not go beyond 


the name of the MNE Group and the period(s) to be covered by the panel.  


892. Paragraph 6 additionally provides that information received by the Competent Authorities from 


Independent Experts, shall be considered information exchanged pursuant to paragraph 1.  


893. Paragraph 6 further clarifies that the information obtained by Independent Experts shall be treated 


as confidential and may only be used by them to fulfil their role, i.e. in the context of the tax certainty or 


dispute resolution procedure in relation to which the person acts as an Independent Expert. 


894. As a practical matter for ensuring the effective implementation of paragraph 6, Competent 


Authorities should ensure that Independent Experts agree in writing, prior to receiving any information, to 
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treat the information relating to such procedure consistently with the confidentiality, nondisclosure and 


limitations on use requirements of paragraph 6. As part of an agreement between Competent Authorities 


pursuant to paragraph 2, the Competent Authorities may wish to settle the details of this process, including 


which Competent Authority would obtain such written agreement, as well as any appropriate and 


dissuasive sanctions for non-compliance with the obligations set out in paragraph 6 by Independent 


Experts. In general, it would be appropriate that the written agreement from the Independent Experts is 


obtained and governed by the laws of the lead tax administration, including with respect to the 


consequences of breaching such an agreement. 


Paragraph 7  


895. According to paragraph 7, Parties must use their information gathering measures, even though 


invoked solely to provide information to another Party and irrespective of whether the information could 


still be gathered or used for domestic tax purposes in the supplying Party. Thus, for instance, any 


restrictions on the ability of a Party to obtain information from a person for domestic tax purposes at the 


time of a request (for example, because of the expiration of a statute of limitations under the Party’s 


domestic law or the prior completion of an audit) must not restrict its ability to use its information gathering 


measures for information exchange purposes. The term “information gathering measures” means laws and 


administrative or judicial procedures that enable a Party to obtain and provide the information.  


896. Paragraph 7 does not oblige a Party to provide information in circumstances where it has 


attempted to obtain the information but finds that the information no longer exists following the expiration 


of a domestic record retention period. However, where the information is still available notwithstanding the 


expiration of such retention period, the Party cannot decline to exchange the information available. Parties 


should ensure that reliable accounting records are kept for five years or more.  


897. The second sentence of paragraph 7 makes clear that the obligation contained in paragraph 7 is 


subject to the limitations of paragraph 12 but also provides that such limitations cannot be construed to 


form the basis for declining to supply information where a Party’s laws or practices include a domestic tax 


interest requirement. Thus, whilst a Party cannot invoke paragraph 12 and argue that under its domestic 


laws or practices it only supplies information in which it has an interest for its own tax purposes, it may, for 


instance, decline to supply the information to the extent that the provision of the information would disclose 


a trade secret.  


Paragraph 8 


898. Paragraph 8 stipulates that a Party shall not decline to supply information solely because the 


information is held by a bank or other financial institution. Thus, paragraph 8 overrides paragraph 12 to the 


extent that paragraph 12 would otherwise permit a Party to decline to supply information on grounds of 


bank secrecy. Similarly, a Party shall not decline to supply information solely because the information is 


held by persons acting in an agency or fiduciary capacity or because it relates to an ownership interest in 


a person, including companies and partnerships, foundations or similar organisational structures.  


899. Paragraph 8 does not preclude a Party from invoking paragraph 12 to refuse to supply information 


held by a bank, financial institution, a person acting in an agency or fiduciary capacity or information relating 


to ownership interests. However, such refusal must be based on reasons unrelated to the person’s status 


as a bank, financial institution, agent, fiduciary or nominee, or the fact that the information relates to 


ownership interests. For instance, a legal representative acting for a client may be acting in an agency 


capacity but for any information protected as a confidential communication between attorneys, solicitors 


or other admitted legal representatives and their clients, paragraph 12 continues to provide a possible 


basis for declining to supply the information.  
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Paragraph 9  


900. Paragraph 9 contains an explicit provision to ensure the efficient operation of tax examinations 


abroad under the Convention, which are foreseen as one of the methods for exchanging information under 


paragraph 1. In this respect, paragraph 9 provides that a Party may allow, in accordance with its domestic 


law, representatives of another Party to interview relevant individuals and examine books and records in 


the first-mentioned Party, which may for instance arise in case a tax certainty or dispute resolution process 


would require an on-site visit of panel members at the premises of a taxpayer. The scope of the consent 


and the related procedures should be further elaborated in a mutual agreement between the Competent 


Authorities of the Parties concerned pursuant to paragraph 2. 


901. Where a Competent Authority of a Party has agreed to allow representatives of another Party to 


interview relevant individuals and examine books and records in the first-mentioned Party by means of a 


mutual agreement pursuant to paragraph 1, the first-mentioned Party may not invoke its domestic laws to 


impede the operation of the tax certainty and dispute resolution processes for Amount A in Articles 22 


through 36 in that Party. For example, a Party that has offered to host officials of another Party may not 


subsequently invoke its domestic laws to impede the operation of a meeting of a review panel or 


determination panel, or with a review of a taxpayer’s internal control framework. 


Paragraph 10  


902. Paragraph 10 provides Parties wishing to do so with the possibility to provide assistance to recover 


tax claims arising in application of the Convention. In this respect, paragraph 10 foresees that a Party may 


choose to engage in the assistance to recover tax claims in application of the Convention either with certain 


other Parties or with all other Parties. In order to activate the provisions of this paragraph, two steps are 


required. Firstly, a Party must notify its intention to provide assistance to recover tax claims in application 


of the Convention to the Depositary, indicating with which other Parties it wishes to apply the provisions of 


paragraph 10. Secondly, for the provisions of paragraph 10 to apply, the other Party must also have 


included the first-mentioned Party in its notification regarding assistance in tax collection. As such, the 


assistance to recover tax claims in application of the Convention will only apply between Parties that have 


included each other in their respective notifications. The notifications may be modified or withdrawn, either 


in respect of certain or all Parties at any time and take effect on the date they are notified to the other 


Parties by the Depository. In case an activated relationship for the assistance to recover tax claims in 


application of the Convention ceases to exist as a consequence of a modification or withdrawal of a 


notification, the assistance foreseen by paragraph 10 may no longer be provided. 


903. The remainder of paragraph 10 contains the procedural aspects for the assistance in the collection. 


For any aspects not covered by paragraph 1, a mutual agreement among the Competent Authorities of the 


Parties concerned may be concluded pursuant to paragraph 2. This could, for instance, cover 


arrangements on cost-sharing, currency, exchange rates and transfer of payments in relation to the 


assistance foreseen by paragraph 10, or the interpretation of the exception to not provide assistance in tax 


collection in case of clearly disproportionate administrative burdens, as foreseen in paragraph 12(e). 


904. The provisions for assistance to recover tax claims are largely modelled after those of the 


Convention on Mutual Administrative Assistance in Tax Matters and Article 27 of the OECD Model and the 


UN Model. To the extent of the commonalities, the Commentaries to them can be used as interpretative 


guidance as a complement to this Explanatory Statement. 
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Paragraph 11  


905. Paragraph 11 provides a Party with the possibility to permit the service of documents with respect 


to the taxes of another Party imposed in accordance with Article 4, directly, either through the post only or 


both through the post and electronically. In order to activate this provision, a Party must notify its intention 


to permit the service of documents directly, either through the post only or both through the post and 


electronically to the Depositary, specifying one of the two above-mentioned approaches for the service of 


documents it is permitting, as well as any relevant procedural requirements (including the permissible types 


of documents that may be served), and listing the other Parties with respect to which it wishes to apply this 


provision. The notifications may be modified or withdrawn, either in respect of certain or all Parties at any 


time and take effect on the date they are notified to the other Parties by the Depositary. In case an activated 


relationship ceases to exist as a consequence of a modification or withdrawal of a notification, the service 


of documents on this basis is no longer permitted. 


906. In case a Party does not permit another Party to service documents directly, either through the 


post only or both through the post and electronically, paragraph 11 provides that the first-mentioned Party 


shall, upon request of the other Party, provide administrative assistance in the service of documents with 


respect to the taxes of such other Party imposed in accordance with Article 4. In such case, the first-


mentioned Party is expected to notify the Depositary, specifying any relevant procedural requirements for 


processing such requests for administrative assistance. Such requirements could for instance include the 


timelines for the service of documents, the required language of the documents and limitations for providing 


administrative assistance (e.g., to provide assistance only in respect of documents that are not related to 


criminal matters). 


Paragraph 12  


907. Paragraph 12 contains certain limitations and exceptions to the exchange of information and 


international cooperation under Article 37. In the first place, the paragraph contains the clarification that a 


Party is not bound to go beyond its or the other Party’s internal laws and administrative practice in putting 


information at the disposal of the other Party. However, internal provisions concerning tax secrecy should 


not be interpreted as constituting an obstacle to the exchange of information under paragraph 1. As 


mentioned above, Parties are obliged to observe secrecy with regard to information received under 


paragraph 1.  


908. In this respect, paragraph 12(a) and (b) specify that a Party does not need to go so far as to carry 


out administrative measures that are not permitted under the laws or practice of its Jurisdiction or those of 


the other Party, to carry out measures which would be contrary to public policy (ordre public), or to supply 


items of information that are not obtainable under the laws or in the normal course of administration of its 


Jurisdiction or those of the other Party. It follows that a Party cannot take advantage of the information 


system of the other Party if it is wider than its own system. Thus, a Party may refuse to provide information 


where the requesting Party would be precluded by law from obtaining or providing the information or where 


the requesting Party’s administrative practices result in a lack of reciprocity.  


909. In addition to the limitations referred to above, paragraph 12(c) contains a limitation concerning 


the disclosure of certain secret information. Secrets mentioned in this subparagraph should not be taken 


in too wide a sense. Before invoking this provision, a Party should carefully weigh if the interests of the 


taxpayer really justify its application. Otherwise, it is clear that too wide an interpretation would in many 


cases render ineffective the exchange of information provided for in paragraph 1. The Party in protecting 


the interests of its taxpayers is given a certain discretion to not proceed with the exchange of information, 


but if it does supply the information deliberately the taxpayer cannot allege an infraction of the rules of 


secrecy. In its deliberations regarding the application of secrecy rules, the Party should also take into 
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account the confidentiality rules of paragraph 3. The domestic laws and practices of the Party together with 


the obligations imposed under paragraph 4, may ensure that the information cannot be used for the types 


of unauthorised purposes against which the trade or other secrecy rules are intended to protect. Thus, a 


Party may decide to supply the information where it finds that there is no reasonable basis for assuming 


that a taxpayer involved may suffer any adverse consequences incompatible with information exchange.  


910. In most cases of information exchange no issue of trade, business or other secret will arise. A 


trade or business secret is generally understood to mean facts and circumstances that are of considerable 


economic importance and that can be exploited practically and the unauthorised use of which may lead to 


serious damage (e.g., may lead to severe financial hardship). The determination, assessment or collection 


of taxes as such could not be considered to result in serious damage. Financial information, including 


books and records, does not by its nature constitute a trade, business or other secret. In certain limited 


cases, however, the disclosure of financial information might reveal a trade, business or other secret. For 


instance, information on certain purchase records may raise such an issue if the disclosure of such 


information revealed the proprietary formula used in the manufacture of a product.  


911. Paragraph 12 also includes a limitation with regard to information which concerns the vital interests 


of the Party itself. To this end, it is stipulated that Parties do not have to supply information the disclosure 


of which would be contrary to public policy (ordre public). However, this limitation should only become 


relevant in extreme cases. For instance, such a case could arise if a tax investigation in a Party were 


motivated by political, racial, or religious persecution. The limitation may also be invoked where the 


information constitutes a state secret, for instance sensitive information held by secret services the 


disclosure of which would be contrary to the vital interests of the supplying Party. 


912. Finally, in respect of paragraph 12(d), a market jurisdiction shall pursue all reasonable means of 


collection or conservancy, as the case may be, available under its laws or administrative practice before 


requesting assistance in the collection of revenue claims to the other Party. The “reasonable means” 


include efforts to collect revenue claims from local entities and relief entities which bear secondary liability 


under Article 17 as well as from the Designated Payment Entity which bears primary liability. 
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Part VI – Treatment of specific measures enacted by Parties 


Section 1 – Removal and standstill of digital services taxes and relevant similar 


measures  


Article 38 – Removal of existing measures 


Paragraph 1 


913. Article 38(1) compels the Parties to withdraw the measures listed in Annex A (List of Existing 


Measures Subject to Removal). A Party whose existing measure is listed in Annex A has the obligation not 


to apply the listed measures to any person starting from the first day of the next calendar year that begins 


on or after the expiration of a period of six months from the date on which the Convention enters into force 


for that Party with respect to that Party – i.e. the first day on which the Convention can enter into effect 


with respect to that Party.  


914. The Parties are obliged not to apply existing measures to ‘any person’. The term “person” in Article 


38(1) includes any individual, trust, body corporate or entity that is treated as a body corporate for tax 


purposes, and any other body of persons. The Parties are obliged not to apply existing measures to any 


person regardless of the nature or corporate status of the person, regardless of whether the person is a 


Covered Group or not, and regardless of whether the person is a resident in a Party or not. The date as of 


which a Party is obliged to remove an existing measure listed in Annex A is determined by Article 49(4). 


Paragraph 2 


915. Article 38(2) clarifies that listing or not listing a measure in Annex A List of Existing Measures 


Subject to Removal) does not constitute evidence of whether that measure meets the definition of “digital 


services tax or relevant similar measure” set out in Article 39(2). This provides that the inclusion of a 


measure in Annex A does not indicate that that measure meets the definition of Article 39(2). Furthermore, 


this also provides that the absence of a measure from Annex A does not indicate that that measure does 


not meet the definition of Article 39(2). 


916. In addition, the paragraph provides that listing or not listing a measure determines that measure’s 


treatment solely for purposes of the Convention, and not for any other purpose. 


Article 39 – Elimination of Amount A allocations for parties imposing DSTs and 


relevant similar measures 


Paragraph 1 


917. Article 39(1) provides for the full elimination of allocating Amount A Profits with respect to the 


Parties that impose a measure that constitutes a “digital services tax or relevant similar measure”, as 


defined in paragraphs 2 and 3, or fail to withdraw an existing measure listed in Annex A. Full denial of 
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allocating Amount A Profits to the Party as a result of Article 39(1) should only take place if the measure 


imposed by the Party is in force and in effect. In other words, if the measure enacted by the Party is not 


yet in force or not yet in effect in a Period, there will be no full elimination of Amount A Profits.  The process 


for the Conference of the Parties to determinate that a Jurisdiction has a digital services tax or relevant 


similar measure in force and effect is described in Annex H. 


918. Since Article 39 applies to all measures of a Party that are in force and effect and that meet the 


definition of paragraph 2, a measure that was in force at the time the Convention comes into effect but was 


not listed in Annex A may be subject to a review by the Conference of the Parties under the same terms 


as any measures enacted by a Party after the Convention comes into effect. However, it must be noted 


that pursuant to Annex H(10), when those measures that were already in effect at the time of the opening 


to signature of the Convention are found to be a digital services tax or relevant similar measure by the 


Conference of the Parties, Amount A shall be denied only for any Period starting on or after the date of the 


Conference’s decision, and not retroactively. 


919. Paragraph 1(a) ensures that the relevant Jurisdiction will not be allocated any Amount A taxing 


rights under the Convention. The elimination of Amount A taxing rights under this paragraph will not lead 


to any reallocation of Amount A taxing rights to other market jurisdictions, whose taxing rights will be 


unchanged. Furthermore, the share of Amount A denied to a Jurisdiction under this paragraph will be taken 


out of the profits considered for purposes of elimination of double taxation. A Jurisdiction for which Amount 


A is denied is not freed from any obligation to relieve double taxation under the Convention. 


920. Additionally, paragraph 1(b) provides that the relevant Jurisdiction may not impose tax under any 


domestic law provisions that implement the Amount A framework in a period where the measure is in force 


and in effect. 


921. Amount A taxing rights should be eliminated with respect to any Period, as defined under Article 


2(gg), during which the measure covered by Annex A(2) is in force and in effect. Amount A allocations 


would remain available for any period in which no such measure was in force or in effect. Withdrawing or 


otherwise terminating the application of a measure that was within the scope of the definition would allow 


a Party to keep Amount A allocations related to Periods that begin after the withdrawal or termination of 


that measure. In the situation that a Jurisdiction’s tax year and the applicable reporting period do not align, 


the elimination of Amount A Profits should be proportional to the duration of time that the measure was in 


effect during the relevant reporting period. 


922. Article 39 does not impose any obligations on the Parties to repay any taxes collected under a 


measure that constitutes a “digital services tax or relevant similar measure”, as defined in paragraph 2. 


Paragraph 2 


923. Article 39(2) contains the general definition of a “digital services tax or relevant similar measure”. 


The three subparagraphs set out cumulative conditions, so that only a measure that satisfies all three 


criteria is treated as a digital services tax or relevant similar measure. In determining whether a measure 


is covered by these criteria or by one of the three exclusions defined in paragraph 3, the substance of the 


measure would take precedence over its formal classification or label under the enacting Party’s domestic 


law. 


Subparagraph (a) 


924. Paragraph 2(a) provides the first test among the three cumulative conditions, and ensures that 


only taxes of which the application or amount is determined primarily on the basis of market-based criteria 
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such as the location of customers or users is covered by the definition. The Amount A mechanism 


reallocates taxing rights to market jurisdictions on the basis of a special Nexus, based on the Revenues of 


a Covered Group, and revenue sourcing rules (Articles 6 and 7). Amount A is intended to replace digital 


services taxes and relevant similar measures, which are similarly based on market-based criteria, to 


prevent the proliferation of uncoordinated unilateral measures and ensure the stability of the international 


tax framework.  


925. Paragraph 2(a) provides the location of customers or users as examples of market-based criteria. 


This is not an exclusive list, so similar proxies such as gross revenues or sales in a market could also 


qualify as ‘other similar market-based criteria.’ In order for a measure to meet the first condition, such 


market-based criteria must determine either the application of tax or the amount of tax imposed. 


926. For instance, if a Party applies certain measures to online advertisements provided to users 


located in that Jurisdiction, that measure would meet the first condition because its application is based on 


market-based criteria, namely the location of users. As another example, if a Party levies a measure that 


determines the amount of tax based on the gross revenues of online intermediary services that arise in 


that Party, that measure would also meet the first condition because the amount of tax imposed is 


determined on the basis of the market-based criteria.  


927. Even if there are other auxiliary criteria with respect to determining the application or the amount 


of tax levied, the measure would still meet the first condition if the market-based criteria at issue are the 


primary criteria to determine the application of the tax or the amount of tax imposed. For instance, if the 


application of the measure is determined based on both market-based and other non-market-based 


criteria, but the amount of tax levied is calculated on the basis of a Group’s sales in the concerned 


Jurisdiction, the measure would still meet the first condition because market-based criteria play a critical 


role in determining the tax amount.   


Subparagraph (b) 


928. Paragraph 2(b) provides the second test among the three cumulative conditions, that is the ring-


fencing of the measure to non-resident or foreign-owned businesses. It addresses two different types of 


measures.  


929. Paragraph 2(b)(i) covers measures that apply by their terms solely to businesses carried out by 


persons that are non-residents or foreign-owned businesses. Firstly, a person is deemed to be a resident 


of a Party if it is liable to tax under domestic law of that Party by reason of its domicile or similar criteria, 


consistent with the approach taken in Article 4(1) of the OECD Model and its Commentary and of the UN 


Model. A person that is resident of a Party and of another Jurisdiction would still be considered a resident 


of a Party for purposes of this paragraph. Secondly, a business is considered to be foreign-owned if one 


or more non-residents collectively have a direct or indirect ownership of it exceeding 50 per cent. 


930. Paragraph 2(b)(ii) covers measures that, while applicable on their face to residents as well as non-


residents, or domestic-owned businesses as well as foreign-owned businesses, nevertheless have specific 


design features that result in a de facto ring-fencing of non-residents or foreign-owned businesses. 


931. To determine whether a measure falls under this subparagraph, a three-steps assessment must 


be conducted, which consists in determining if: (1) there is one of the legislative features mentioned by the 


subparagraph; (2) this legislative feature causes the measure to apply in practice exclusively or almost 


exclusively to non-residents or foreign-owned businesses; and (3) it has the effect of insulating domestic 


businesses from the application of the tax. It is only if the answer is positive at each of these steps that the 


measure is regarded as de facto ring-fenced. 
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Legislative features 


932. This clause mentions three categories of legislative features that may result in ring-fencing: 


revenue thresholds, exemptions for taxpayers subject to domestic corporate income tax in that Party, and 


other scope restrictions.  


933. Revenue thresholds would generally be considered to target non-residents or foreign-owned 


businesses when their implementation results in practice in the measure being applied exclusively or 


almost exclusively to non-residents or foreign-owned business while ensuring that residents supplying 


comparable goods and services are exempt from the measure. For example, a levy imposed on streaming 


video services supplied by residents and non-residents, but limited in its design to suppliers whose revenue 


exceed a threshold set at a level that is met almost exclusively by foreign-owned suppliers (because 


practically all domestic-owned suppliers of similar services fall below the revenue threshold), could be 


covered by paragraph 2(b)(ii).  Common revenue thresholds aimed at exempting small enterprises or 


micro-enterprises, or that are already used by the Party in other areas of its tax legislation (for example, 


thresholds that may apply for value added tax purposes), are not intended to be covered in this regard. 


934. Exemptions for taxpayers subject to domestic corporate income tax in a Party benefit non-


residents only when they have a permanent establishment in that Party. Measures that provide such 


exemptions are therefore considered ring-fenced, unless such measures only relate to tax procedure 


obligations. 


935. Other scope restrictions are the elements defining the material scope of application of the 


measure, like the definition of specific activities or specific categories of taxpayers which are subject to the 


tax.  


Practical application 


936. Clause (A) provides for a factual assessment of the characteristics of the companies in-scope of 


the measure, both in terms of their residence Jurisdiction and ownership structure. If all the in-scope 


companies are non-residents or foreign-owned businesses, then clause (A) is met. If there are some 


resident and domestic-owned businesses, it must be determined if their proportion is small enough for the 


measure to be considered as applying “almost exclusively” to non-resident or foreign-owned businesses. 


For example, it would be the case if only a few percent of the taxpayers were both resident and domestic-


owned. 


937. This assessment relies on the collection of data on the proportion of non-resident or foreign-owned 


taxpayers. It is on the enacting Party to provide this data, as part of the execution of the MLC in good faith. 


Data on the actual proportion of taxpayers shall be provided when the measure has been applied for 


enough time to allow so. When it is not the case, in particular when a request for early clarification has 


been introduced by the enacting Party under Annex H(1)(a), or when the enacting Party does not provide 


this data, the evaluation will be based on the available elements of impact assessment. 


Insulation of domestic businesses 


938. Clause (B) provides that the concerned measure needs to have the effect of insulating domestic 


businesses from the application of the tax. In the context of the MLC, a measure is regarded as insulating 


domestic businesses when it is designed in a way that prevents them from being covered. 


939. Clauses (A) and (B) must be met cumulatively for a measure to be ring-fenced. This means that 


the mere fact that a measure only applies in practice exclusively or almost exclusively to non-resident or 


foreign-owned businesses is not enough to come to this conclusion. The application of clause (B) allows 
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to take into account elements that can explain such practical outcomes while showing the measure has 


not been built in order to insulate domestic businesses. 


940. For the purpose of assessing a measure against clause (B), both the policy objectives of the 


concerned measure and the overall distribution of domestic and foreign businesses should be taken into 


account. Concerning the former, when the exclusive or almost exclusive application of a measure to 


domestic or foreign-owned businesses is the result of the pursuit of policy objectives that are not related 


to the insulation of domestic businesses, and the legislative features are consistent with these objectives, 


the measure shall not be considered as ring-fenced. The policy objectives of a measure would be 


reasonably concluded based on an examination of all facts and circumstances surrounding the introduction 


of the measure. For example, in a situation where all non-renewable energy providers are foreign-owned 


while domestic renewable energy providers exist, an environmental tax applying only to non-renewable 


energy providers should not be seen as meeting clause (B) due to the presence of an obvious policy 


objective unrelated to insulating domestic businesses – environmental policy.  


941. Other elements may be taken into account as part of the “relevant facts and circumstances” 


pursuant to clause (B). Elements like its longstanding character, the fact that similar measures are common 


in many Jurisdictions and generally seen as permissible, the existence of domestic competitors at the time 


the measure was enacted or of a realistic expectation of domestic competitors in the foreseeable future 


suggest that the policy objective does not have the effect of insulating domestic businesses. For example, 


in a situation where all telecommunication providers are foreign-owned, a tax applying to the 


telecommunication sector could not be seen as meeting clause (B) due to the long-standing character of 


the tax, its consistency with similar measures enacted in other Jurisdictions, and the particular distribution 


of domestic and foreign businesses in the Party. Conversely, elements like the fact that the Jurisdiction 


has enacted similar measures with respect to other industries or segments in which there are no domestic 


competitors or that the measure is revised or withdrawn either when the potential for domestic competitors 


becomes more likely or when domestic competitors actually appear suggest that the measure has the 


effect of insulating domestic businesses.  


942. Clause (B) is of particular relevance when the enacting Jurisdiction has no or few resident and 


domestic-owned businesses in the relevant market (i.e. the market where businesses providing 


comparable goods or services operate) since in this case, clause (A) would be automatically satisfied. This 


is why the definition provides that this mere fact is not dispositive and requires all relevant facts and 


circumstances to be considered. In this context, the overall distribution of domestic and foreign businesses 


in that Party becomes a key indicator when assessing whether the legislative feature has the effect of 


insulating domestic businesses. For smaller economies, the majority or even all of the large enterprises 


could be foreign-owned. In that context, the rationale of a tax measure that applies solely to those large 


enterprises may have nothing to do with the result of that measure in practice, being that only foreign-


owned businesses would be affected by the measure.   


Subparagraph (c) 


943. Paragraph 2(c) provides the third test among the three cumulative conditions, ensuring that the 


definition of “digital services tax or relevant similar measure” applies only to measures that are treated by 


that Party as outside the scope of their existing tax treaties. This rule ensures, for example, that a 


withholding tax that is treated as an income tax, and therefore as a covered tax for tax treaty purposes, 


falls outside the scope of the definition of “digital services tax or relevant similar measure”.  


944. It should be emphasised that Parties are still able to impose income taxes that are market-based 


and ringfenced under their domestic laws if they are subject to the Party’s tax treaties. The rationale behind 


this third test is that income taxes that are covered by a Party’s tax treaties would be governed by the 
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relevant bilateral treaty provisions, where double taxation is removed based on either exemption or credit 


methods to relieve double taxation (Article 23A or 23B of the OECD Model or Article 23A or 23B of the UN 


Model). This is without prejudice to the specific treatment of some of these measures under Article 40. 


945. By mentioning a measure that “is treated by that Party as outside the scope of any agreements”, 


the paragraph means a measure that is treated as not in-scope under at least one of the agreements the 


Party has committed to. When assessing whether a measure is treated as outside the scope of tax treaties, 


the economic and legal substance of such measures should have precedence over the labelling of such 


taxes. 


Paragraph 3 


946. Article 39(3) contains three categories of measures that are excluded from the definition of “digital 


services tax or relevant similar measure”. These three categories are: rules addressing artificial structuring 


to avoid traditional permanent establishment or similar domestic law nexus requirements based on physical 


presence; value added taxes, goods and services taxes, sales taxes, or other similar taxes on 


consumption; and generally applicable taxes imposed with respect to transactions on a per-unit or per-


transaction basis rather than on an ad valorem basis. 


947. In case a measure is brought to the Conference of the Parties, the applicability of exclusions will 


be reviewed alongside the assessment of the conditions defined in paragraph 2. 


Subparagraph (a) 


948. Paragraph 3(a) contains an exclusion for a limited class of rules aimed at addressing avoidance 


of existing domestic nexus standards based on physical presence. The exclusion covers both nexus 


requirements based on the direct physical presence of an enterprise and nexus requirements based on 


the physical presence and activity of an agent.  


949. For instance, Parties may have rules addressing commissionaire arrangements that are put in 


place by foreign enterprises seeking to avoid permanent establishment status in that Party, or rules that 


ensure that a cohesive operating business in the Party is taxed as a permanent establishment despite the 


business’s fragmentation into several small operations. Such measures are not covered by the term “digital 


services tax or relevant similar measure”, because these rules result in the application of income taxes 


that are in scope of double taxation agreements and may therefore already fall outside the definition 


pursuant to paragraph 2(c). The same is true of other measures addressing artificial structuring to avoid 


traditional permanent establishment treatment in a Party that is based on physical presence (whether 


directly or through the actions of an agent), and which result in a deemed permanent establishment for 


income tax purposes. 


950. Paragraph 3(a) would also cover other domestic rules (including separate levies directed at 


enforcing existing nexus standards) targeting arrangements or transactions that have as one of their 


principal purposes the avoidance of nexus requirements based on physical presence and for which 


inapplicability of the relevant nexus provisions would be contrary to their object and purpose. As such rules 


take the physical presence of an enterprise as a starting point for taxation and only target avoidance 


arrangements, these rules are not intended to be covered by the obligation not to enact digital services 


taxes or relevant similar measures, because they give rise to income taxes and adjustments will be made 


to the taxing Jurisdiction’s Elimination Profit (or Loss) under Annex B Section 4. 
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Subparagraph (b) 


951. Paragraph 3(b) contains an exclusion for value added taxes, goods and services taxes, and sales 


taxes, as well as other similar taxes on consumption.  


952. General taxes on goods and services are commonly designed as value added taxes, which are 


charged on value added - usually allowing immediate deduction of taxes on purchases by all parties but 


the final consumer - and are levied at multiple stages. Other Jurisdictions instead classify their general 


consumption taxes as a goods and services tax or a sales tax; these taxes may be levied at multiple stages 


or at one stage only.  


953. The inclusion of other similar taxes on consumption intends to ensure that consumption taxes that 


are not classified as value added taxes, goods and services taxes or sales taxes, but have economic 


characteristics akin to the beforementioned taxes, are similarly excluded from the definition of "digital 


services tax or relevant similar measure". Long-standing measures, like excises on tobacco, alcoholic 


drinks, energy or sugar, customs and other import duties, taxes on the use of utilities (e.g. landfill taxes) 


or user taxes on motor vehicles, are thus expected to be covered by the exclusion. 


Subparagraph (c) 


954. Paragraph 3(c) constitutes an exclusion of the term “digital services tax or relevant similar 


measure” for generally applicable taxes imposed with respect to transactions on a per-unit or per-


transaction basis rather than on an ad valorem basis. The exclusion covers transaction taxes that do not 


vary based on the value of the property or transaction that is the subject of the tax. In many cases, taxes 


that are covered by this exclusion will also be covered by paragraph 3(b). 


Paragraph 4 


955. Article 39(4) provides that a Party shall be considered to have a digital services tax or relevant 


similar measure in force and in effect for a Period if two conditions are met. First, it must be determined 


under Annex H that the Party has adopted a measure described in Article 39(2) with effect for that Period. 


Second, it must be the case that the Conference of the Parties has not determined that the Party has 


withdrawn that measure or otherwise terminated its application with respect to all companies, with effect 


for that Period. 


Paragraph 5 


956. Article 39(5) provides that the definition of “digital services tax or relevant similar measure” set out 


in Article 39(2) and any determination under Annex H shall be considered relevant, including as evidence, 


solely for purposes of the Convention and not for any other purpose. 


Section 2 – Treatment of specific measures in scope of tax treaties 


Article 40 – Treatment of specific measures in scope of tax treaties 


957. Unlike measures covered by Part VI Section 1, the measures covered by Section 2 are not digital 


services taxes or relevant similar measures as defined in Article 39(2), and are therefore not subject to a 


withdrawal or standstill commitment. Instead, these measures, which are in scope of tax treaties, are 
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intended to apply tax in the enacting Jurisdiction based on interaction by the Group Entity or Covered 


Group with the economy of that Jurisdiction, without requiring any physical presence. To address the 


overlap between the intent of these measures and the intent of Amount A, Article 40 generally prevents 


Parties from applying such measures to a Group Entity of a Covered Group.  


958. Article 40(1) provides that a Party shall not apply the measures it defines to a Group Entity of a 


Covered Group. A measure is subject to Article 40 when it meets two cumulative conditions: 


• The first condition, under subparagraph (a), is that the measure must not be a digital services tax 


or relevant similar measure solely because it is within the scope of the enacting Jurisdiction’s 


agreements for the avoidance of double taxation (i.e., it does not meet the condition described in 


Article 39(2)(c)). This means that Article 40 would not apply to a measure unless it meets the 


conditions described in Article 39(2)(a) and (b), i.e. it is market-based and ring-fenced towards non-


resident or foreign-owned businesses. Moreover, Article 40 will not apply to any measure that is 


covered by any of the exclusions defined by Article 39(3). 


• The second condition, under subparagraph (b), is that the threshold for applying the measure must 


be based on the economic activity of the Group Entity or the Covered Group in the Party, using 


criteria such as local sales, number of users or targeting of a domestic audience. To be within the 


scope of subparagraph (b), application of the measure must not require the physical presence of 


either the Group Entity or the payor of a payment (whether directly or through the actions of an 


agent). Thus, for example, withholding taxes that apply to payments made by residents of a Party 


(or effectively connected with a Taxable Presence in the Party that is based on physical presence), 


including withholding taxes on dividends, interests, royalties or technical fees, would not meet this 


condition and are not covered by Article 40. 


959. Regardless of whether the conditions of paragraph 1 are met, paragraph 2 excludes from the 


application of Article 40 measures that are permitted under an agreement in effect between the Party and 


the Jurisdiction of residence of the Group Entity for the avoidance of double taxation with respect to taxes 


on income. For avoidance of doubt, nothing in paragraph 2 is intended to limit the ability of Parties to 


impose withholding taxes on non-residents under their domestic law.  


960. When a measure meets the conditions of Article 40, the Convention prevents the Party to apply it 


to Group Entities of Covered Groups. This implies that no profit of these entities shall be imposed under 


the measure and, hence, that it will not be included in the Elimination Profit (or Loss) of Amount A.  


961. The decision-making process described in Annex H does not apply to determine whether a 


measure meets the conditions of Article 40. Similar to the provisions of an agreement for the avoidance of 


double taxation, companies which claim the benefits of these provisions may use the administrative and 


judicial procedures that are applicable in a Party.   
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Part VII – Final provisions 


Article 41 – Signature and ratification, acceptance or approval 


Paragraph 1  


962. Paragraph 1 provides that the Convention will be open for signature as of [date].  


963. It goes on to provide that the Convention is open for signature by all States.  


Paragraph 2 


964. Paragraph 2 provides that signature of the Convention shall be followed by ratification, acceptance 


or approval. The appropriate term will depend on domestic legal requirements. Once the domestic 


procedures have been completed, an instrument of ratification, acceptance or approval will be deposited 


with the Depositary. This is the event that triggers the rules for the entry into force of the Convention 


pursuant to Article 48. 


Article 42 – Territorial application  


Paragraph 1 


965. Article 42 enables a State to extend territorial coverage of the Convention to a jurisdiction or 


territory for whose international relations it is responsible. It is similar in this regard to the provisions of 


Article 30 of the OECD Model and Article 29(2) of the BEPS Multilateral Instrument. It is of particular 


relevance for jurisdictions or territories which are usually not covered by the tax agreements concluded by 


the States responsible for their international relations. Paragraph 1 provides that this territorial extension 


can be done through a declaration deposited at the time of signature, when depositing its instrument of 


ratification, acceptance or approval, or at any later date.  


966. Paragraph 1 further clarifies that the Convention shall enter into force for that jurisdiction or territory 


on the later of the date of entry into force of the Convention for the State and the first day of the calendar 


month following the expiration of a period of three months beginning on the date of the deposit of the 


declaration. As per Article 49(1), the Convention will enter into effect in this Jurisdiction with respect to any 


Period of a Covered Group beginning on or after the first day of the next calendar year that begins on or 


after the expiration of a period of six months from the date of entry into force described in the previous 


sentence.  


967. A State may also choose, consistent with its usual treaty practice, to deposit a declaration at the 


time of signing, or when depositing its instrument of ratification, acceptance or approval, to specify that the 


Convention does not apply to a jurisdiction or territory for whose international relations it is responsible.  


 


Paragraphs 2 through 7 


968. Paragraphs 2 through 7 specify how the Convention applies with respect to jurisdictions or 


territories covered by means of a declaration described in paragraph 1. 
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969. Although only States are Parties to the Convention, for the purpose of applying a number of 


specific provisions, a jurisdiction or territory that is covered by such a declaration is treated as though it 


were a Party separate from the State responsible for its international relations and from any other 


jurisdiction or territory for whose international relations the same State is responsible. These provisions, 


which are listed in paragraph 2, are as follows: 


a) Article 2(l) and the provisions contained in Annex B Section 3, relating to the definition of the 


Designated Payment Entity. The Designated Payment Entity may be a resident of a 


jurisdiction or territory covered by means of a declaration under paragraph 1, either when it is 


the Ultimate Parent Entity of the Covered Group or the entity designated under the provisions 


contained in Annex B Section 3. Consequently, the tax administration of the jurisdiction or 


territory so covered is the lead tax administration in such an instance, unless the provisions 


of Article 32(q)(ii) through (v) are applied; 


b) Article 4, relating to the taxation of Amount A by a Party in which the Covered Group has 


nexus under Article 8. A jurisdiction or territory covered by means of a declaration under 


paragraph 1 is allocated a portion of Amount A profit under Article 5, and may impose taxation 


on the Designated Payment Entity with respect to this portion; 


c) Article 6(2), relating to the requirement imposed by Parties on Group Entities of a Covered 


Group to apply a reliable method to determine the sources of all Adjusted Revenues of the 


Covered Group; 


d) Article 9, relating to the obligation on Parties to provide relief when they are identified as 


relieving jurisdictions. A jurisdiction or territory covered by means of a declaration under 


paragraph 1 which is identified as such has relieving obligations which are separate from the 


obligations of the State which is responsible for its international relations; 


e) Article 11(15), relating to the allocation of the obligation to eliminate double taxation in case 


there is a prior unallocated Amount A relief amount. A jurisdiction or territory covered by 


means of a declaration under paragraph 1 with respect to which the Convention was not in 


force in the preceding Period is treated as Party separate from the State which is responsible 


for its international relations under these provisions; 


f) Article 12, relating to the provision of relief from double taxation by a Party. A jurisdiction or 


territory covered by means of a declaration under paragraph 1 which is identified as relieving 


jurisdiction has to provide relief under its own domestic law, subject to the guardrails provided 


in Articles 12 and 13; 


g) Article 13, relating to the identification of relief entities. This identification is to be conducted 


separately in a jurisdiction or territory covered by means of a declaration under paragraph 1 


which is identified as relieving jurisdiction; 


h) Part V Section 1, relating to the Administration of Amount A. A jurisdiction or territory covered 


by means of a declaration under paragraph 1 is treated as a Party separate from the Sate 


which is responsible for its international relations with respect to the Administration of Amount 


A; 


i) Part V Section 2 and Annex F, relating to Tax Certainty for Amount A. A jurisdiction or territory 


covered by means of a declaration under paragraph 1 is treated as a Party separate from the 


State which is responsible for its international relations for the application of these rules, which 
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means in particular that it is treated as affected party or listed party as relevant. However, with 


respect to the provisions of Article 25, regarding the composition of scope review panels and 


review panels, and of Article 28 and Annex F, regarding the composition of determination 


panels, only specified non-State jurisdictions are treated as Parties separate from the States 


which are responsible for their international relations; this means in practice only those non-


State jurisdictions can apply to and be represented in these panels; 


j) Article 37, relating to exchange of information and international cooperation. A jurisdiction or 


territory covered by means of a declaration under paragraph 1 is treated as a Party separate 


from the State which is responsible for its international relations in this regard, which means 


in particular it may receive and share information that is foreseeably relevant for the 


application of Amount A, under the conditions defined by Article 37. 


k) Article 49, relating to Entry into Effect. Paragraph 1 provides a rule for determining the date 


of entry into force of the Convention for a jurisdiction or territory covered by means of a 


declaration under paragraph 1, which may be different from the date of entry into force for the 


State responsible for its international relations. Including Article 49 in this list ensures that the 


entry into effect for such a jurisdiction or territory will follow the applicable date of entry into 


force. 


l) Annex B Section 4(13)(i)(i) relating to the determination of the tax rate used in the definition 


of the withholding tax downward amount. The tax rate used with respect to the withholding 


tax downward amount of a jurisdiction or territory covered by means of a declaration under 


paragraph 1 will be the rate of the income tax regime generally applicable in that jurisdiction 


or territory; 


m) Annex C Section 1(9) relating to the delineation of a Covered Group and the identification of 


its Ultimate Parent Entity in case of a stapled structure or a dual-listed arrangement. The 


Ultimate Parent Entity determined under these provisions may be resident in a jurisdiction or 


territory covered by means of a declaration under paragraph 1. 


n) Annex E relating to the supplementary provisions for the Administration of Amount A. 


o) Part VI and the provisions contained in Annex H relating to the removal and standstill of digital 


services taxes or relevant similar measures and the related review process, as well as the 


treatment of other specific measures in scope of tax treaties. A jurisdiction or territory covered 


by means of a declaration under paragraph 1 is bound by the removal and standstill 


commitments and in case the Conference of the Parties determines that a measure enacted 


by such jurisdiction or territory is a digital services tax or relevant similar measure, it shall not 


be allocated any Amount A profit under Article 5 and shall not impose taxation on Amount A 


Profit, while there would be no consequences for the State which is responsible for its 


international relations. Reciprocally, if the Conference of the Parties determines a State 


responsible for the international relations of a jurisdiction or territory covered by means of a 


declaration under paragraph 1 has enacted a digital services tax or relevant similar measure, 


there will be no consequences for such jurisdiction or territory. 


970. Paragraph 3 allows a jurisdiction or territory covered by a declaration under paragraph 1 to 


represent itself in the review process when a request is brought to the Conference of the Parties with 


respect to a measure it has enacted. This entails the performance of the self-assessment described in 


Annex H(4) and, in case an ad hoc advisory panel is formed under Annex H(8), taking the role of enacting 


Party. In the latter case, the Party responsible for its international relations will not be included in the panel. 
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However, the self-representation is conditional on a specific mention to this effect in the declaration 


described in paragraph 1. Absent such a specific mention in the declaration, the Party responsible for the 


international relations of the jurisdiction or territory will perform the self-assessment and sit as the enacting 


Party in an ad hoc advisory panel. This specific mention is distinct from the declaration described in 


paragraph 8 for purposes of specified non-State jurisdiction. 


971. Paragraph 4(a) clarifies that because the Conference of the Parties is established only among the 


Parties, a jurisdiction or territory covered by means of a declaration under paragraph 1 will not participate 


separately in the Conference of the Parties from the Party responsible for its international relations. 


However, paragraph 4(b) provides that solely with respect to enumerated topics related to the interpretation 


or implementation of Part V, specified non-State jurisdictions will be able to participate separately in the 


Conference of the Parties, and will have decision-making rights. These topics consist of the functions 


described in Article 47(3)(b) through (k) and (o), and addressing any additional questions that may arise 


as to the interpretation or implementation of the Part V, i.e. Administration and Tax Certainty. 


972. Paragraphs 5 and 6 determine how to account for points allocated to a jurisdiction or territory for 


whose international relations a State is responsible under Annex I or the updates decided by the 


Conference of the Parties pursuant to Article 47(4). When determining whether the thresholds defined by 


the Convention for its entry into force, the lowering of the adjusted revenues threshold and its termination 


are met, any points allocated to such a jurisdiction which is covered by a declaration described in paragraph 


1 shall be considered together with the points allocated to the Party (or in the case of Entry into Force, the 


Contracting State) responsible for its international relations. 


973. Paragraph 7 deals with the definition of specified non-State jurisdictions. Subparagraph (a) 


provides that Guernsey, the Isle of Man and Jersey shall be treated as specified non-State jurisdictions, 


assuming they are each the subject of a declaration described in paragraph 1. Subparagraph (b) defines 


the conditions under which other Jurisdictions may be regarded as specified non-State jurisdictions after 


the Convention is in force, which are two-fold. First, the Party responsible for the Jurisdiction’s international 


relations must submit a notification to this effect, certifying that the Jurisdictions meets three cumulative 


criteria: an independent tax system, including the competence to legislate on corporate tax on its own 


authority; an independent tax administration; an independent competent authority with capability and 


experience in international tax coordination. To assess the last criterion, Parties may refer in particular to 


the experience of the Jurisdiction in mutual agreement procedures and exchange of information in the 


context of tax agreements . Second, a discussion must take place in the Conference of the Parties, with 


the procedure to be determined by the Conference. A jurisdiction or territory covered by means of a 


declaration under paragraph 1 shall be treated as a specified non-State jurisdiction if following this 


discussion, no objection from another Party is received. In case a Party objects to a non-State jurisdiction 


being treated as a specified non-State jurisdiction, another notification may be submitted by the State 


responsible for its foreign relations at a later date, to which the process described above would apply.  


974. A Party may withdraw its notification under subparagraph (b) of this paragraph, leading the territory 


or jurisdiction not to be treated any more as a specified non-State jurisdiction. 
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Article 43 – Review process to lower the adjusted revenues threshold  


975. Article 43 provides a procedure for carrying out the review process leading to the lowering of the 


Adjusted Revenues threshold pursuant to Article 3(9) after the expiration of a period of 7 years following 


entry into force of the Convention.  


Paragraph 1 


976. Paragraph 1 specifies that Article 3(9) applies with respect to any Period beginning on or after the 


expiration of a period of one year from the date on which the implementation of the Convention has been 


deemed successful on the basis of the “implementation review” conducted in accordance with paragraphs 


2 and 3. It determines the date on which the lower Adjusted Revenues threshold of EUR 10 million takes 


effect, by reference to the date on which the implementation of the Convention has been deemed 


successful. This is the date of the expiration of the period for objections set out in paragraph 5 or 6, as 


applicable. For example, if the implementation of the Convention is deemed to be successful on 1st of 


October of a given year, the expanded scope would apply to any Period beginning on or after the 1st of 


October of the following year. 


Paragraph 2  


977. Paragraph 2 provides that the implementation review shall be undertaken by the Conference of 


the Parties after the expiration of a period of seven years from the date of entry into force of the Convention 


in accordance with Article 48(1) and be completed no more than eight years from this date. The 


implementation review must therefore be completed, at the latest, within one year from the date on which 


it is required to start (noting that it may also be completed within a shorter time). For example, if the 


Convention enters into force on 1 July of Year 0, the review must start on 1 July of Year 7 and must be 


completed before 1 July of Year 8. 


Paragraph 3 


978. Paragraph 3 specifies that the implementation review will include consideration of whether the 


implementation of the Convention has been successful with respect to the elements defined in 


subparagraphs (a), (b), (c) and (d).  


979. Subparagraph (a) relates to the rules on the elimination of double taxation in Part IV. There is 


“timely” double tax relief when it is provided in accordance with the relevant timeline and modalities set out 


under Article 12(5). That is, within 90 days of the Party receiving a valid claim for relief when relief is 


provided in the fiscal year of the relief entity that includes the last day of the Period of the Covered Group 


for which the tax liability of the Designated Payment Entity is calculated, or by way of a reduction of the 


earliest payments the relief entity would be required to make in respect of the instalment or interim tax 


filing during the fiscal year when relief is provided in the fiscal year that includes the date that is 18 months 


after the end of the Period (which is the fiscal year during which tax liabilities imposed on Amount A Profit 


are to be paid). There is “effective” double tax relief when it is compliant with the guardrails set in Articles 


12 and 13, in particular, on the limitations to relief under Article 12(3) and (4) and the identification of relief 


entities under Article 13(1) through (5). 


980. Subparagraph (b) relates to the rules on the administration of Amount A and the exchange of 


information. For purposes of this provision, there is “timely” payment of tax liabilities when the payment is 


compliant with the 18-month deadline set by Article 16 (where streamlined compliance applies) or when 
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the rules on secondary liability defined by Article 17 have been applied effectively. Failure of a Covered 


Group to make timely payment of liabilities would not, in and of itself, lead to the conclusion that 


implementation of the MLC is not successful, since payment of liabilities is within the control of Covered 


Groups, not Parties to the Convention. However, consideration would be given to whether the operation of 


procedures related to Amount A are working in a way to make it feasible for a Group wishing to make 


timely payment to do so. The “timely and effective exchange of information” refers to the provisions of 


Article 37 and any other provisions in the MLC that require a Party to exchange documents with other 


Parties. It also applies with respect to maintaining information secrecy. The last item of subparagraph (b), 


regarding “the resources required to administer this Convention, relative to the Amount A Profit reallocated 


under this Convention”, means that the compliance burden related to the operation of Amount A (in 


particular on behalf of Parties, including Parties that are relieving jurisdictions and those where Ultimate 


Parent Entities are located) should not be disproportionate to the fiscal revenues generated by the 


reallocation of taxing rights. 


981. Subparagraph (c) relates to the timeliness and effectiveness of the procedures of Tax Certainty 


for Amount A and Tax Certainty for Issues Related to Amount A. Regarding Tax Certainty for Amount A, 


the assessment should focus on the ability to form the panels in a timely manner, respect for the deadlines 


set in Part V Section 2 and Annex F, and the effective application of tax certainty outcomes. Regarding 


Tax Certainty for Issues Related to Amount A, the assessment should focus on the ability to form panels 


in a timely manner and whether the timelines under Article 35, Article 36 and Annex G of the Convention 


have been followed.   


982. Subparagraph (d) relates to the removal and standstill of digital services taxes or relevant similar 


measures. Consideration should be given to the effective removal of measures listed in Annex A, to the 


compliance with the deadlines set by Annex H for the decision-making process in the Conference of the 


Parties and to the effective elimination of the allocation of Amount A Profit in case the Conference of the 


Parties decides that a measure meets the definition set by Article 39. 


983.  As part of the implementation review, the intent of the negotiators is that a public consultation be 


held, with modalities to be defined by the Conference of the Parties. The purpose of this public consultation 


would be to inform the implementation review, with the Conference of the Parties defining how the input 


collected would inform the implementation review.  


Paragraph 4  


984. Paragraph 4 provides that the Conference of the Parties may agree on a process for collecting 


information from the Parties on an ongoing basis with respect to their experience in implementing the 


Convention. Meetings of the Conference of the Parties shall be convened as necessary to discuss 


difficulties with respect to implementation and appropriate ways to address them to the extent possible 


before the start of the implementation review. Jurisdictions to which the Convention applies pursuant to a 


declaration described in Article 42(1) may take part in these discussions, as part of the delegation of the 


State responsible for their foreign relations or separately when they have the status of specified non-State 


jurisdictions. 


985. Acting in this capacity, the Conference of the Parties may develop any guidelines setting out the 


modalities of assessment of successful implementation pursuant to paragraph 3. 


Paragraph 5  


986. Paragraph 5 provides that, as of the date that is three months after the date of completion of the 


implementation review (as described in paragraph 2), the implementation of the Convention shall be 
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deemed successful unless written objections are received before that date from either a simple majority of 


Parties or 20 or more Parties representing a total of 600 points or more as set out in Annex I or in the most 


recently updated assignment of points pursuant to Article 47(4). For example, if the implementation review 


is completed on 1 July of Year 8, the date mentioned in paragraph 5 will be 1 October of Year 8. Written 


objections are to be accompanied by an explanation in sufficient detail, identifying the elements listed 


under paragraph 3 with respect to which a Party considers implementation to be unsuccessful. 


Paragraph 6 


987. Paragraph 6 provides that, if written objections have prevented implementation from being deemed 


successful, a meeting of the Conference of the Parties shall be convened to address the implementation 


issues identified in the written objections. The Conference of the Parties may discuss any appropriate ways 


to solve the implementation issues. As a default rule, the Convention sets a period after which the 


implementation of the Convention is deemed successful (meaning that the revenue threshold will be 


lowered) unless a certain number of Parties, as specified by the paragraph, object.  


988. Specifically, the paragraph provides that, following the expiration of a period of two years after the 


deadline described in paragraph 3 (or an alternative deadline agreed by the Conference of the Parties), 


the implementation of the Convention shall be deemed successful unless written objections are received 


before that date from either a simple majority of Parties or 25 Parties or more that together represent a 


total of 700 points or more, as set out in Annex I or in the most recently updated assignment of points 


pursuant to Article 47(4). For example, if the deadline described in paragraph 5 is 1 October of Year 8, the 


implementation of the Convention shall be deemed successful pursuant to paragraph 6 on 1 October of 


Year 10, unless an alternative date is agreed by the Conference of the Parties (and unless the required 


number of written objections is received before that date). The written objections must identify which of the 


specific implementation issues identified in previous written objections have not yet been addressed. 


Paragraph 7  


989. If written objections prevent implementation from being deemed successful at the date that is two 


years after the deadline set out in paragraph 5 or other date that may be agreed by the Conference of the 


Parties under paragraph 6, paragraph 7 provides for automatic termination of the Convention unless the 


Parties decide by simple majority within three months after the deadline described in paragraph 6 that the 


Convention shall not terminate. For example, if the deadline described in paragraph 6 is 1 October of Year 


10, the date described in paragraph 7 will be 1 January of Year 11. If the Parties decide not to terminate 


the Convention, they will be bound by the Convention based on the definition of a Covered Group described 


in Article 3, namely with reference to the Adjusted Revenues threshold of EUR 20 billion. 


Article 44 – Amendment 


Paragraph 1  


990. Paragraph 1 provides that any Party can propose an amendment to the Convention by submitting 


the proposed amendment to the Depositary. Thereafter, the Depositary will inform the Parties and 


Signatories of such proposed amendment. 
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Paragraph 2 


991. Paragraph 2 provides that, if there is support by one-third of the Parties, a meeting of the 


Conference of the Parties shall be convened to consider the proposed amendment within six months of 


the communication by the Depositary of the proposed amendment under paragraph 1.  


992. Any amendment shall be adopted by consensus of the Parties, or by such other means as the 


Parties may determine by consensus. The entry into force of any amendment will be subject to completion 


of any relevant domestic procedures of each Party. At the time of adoption of the amendment, the Parties 


will determine the conditions for its entry into force.  


Article 45 – Reservations 


993. Article 45 provides that no reservations are authorised under the Convention. 


Article 46 – Relationship between this Convention and Existing Tax Agreements 


994. Article 46 provides that the Convention will prevail over Existing Tax Agreements to the extent of 


any conflict. It is not intended that the Convention freeze in time any provisions of those existing tax 


agreements and the Parties will be free to modify them in the future.  


Article 47 – Conference of the Parties 


Paragraph 1  


995. Paragraph 1 provides that a Conference of the Parties shall be established under the Convention 


in order to take any decisions or exercise any functions as required or appropriate under its provisions. 


Paragraph 2  


996. Paragraph 2 provides that the first meeting of the Conference of the Parties will be convened by 


the Depositary no later than three calendar months following entry into force of the Convention.  


Paragraph 3  


997. Paragraph 3 specifies the functions of the Conference of the Parties. These include addressing 


questions of interpretation or implementation of the Convention as well as specific functions set out in other 


provisions of the Convention which are listed under paragraph 3. In line with this paragraph, the 


Conference of the Parties will be able to issue interpretative guidance on the application of the Convention. 


Paragraph 4  


998.  Paragraph 4 provides that, in addition to the functions identified in paragraph 3, the Conference 


of the Parties shall update the points assigned to Jurisdictions for purposes of Articles 43, 48 and 51, 


expressed as points out of one thousand, in lieu of the points assigned in Annex I. This update shall be 


based on the data available regarding the proportion of Ultimate Parent Entities of Covered Groups located 
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in each Party relative to the total number of Covered Groups. It is expected the Conference of the Parties 


will base the revision on the latest available data on the number of Covered Groups and apply the 


definitions of Ultimate Parent Entities and of the location of entities as per Article 2(ll) and paragraph 5(a) 


of Annex B Section 4 to determine the points attributable to each Party. Lead tax administrations will be 


invited to provide the number of Covered Groups in their Jurisdiction as part of this process, with this data 


supplemented as needed with data from MNE financial statements, and other publicly available 


information. 


999. As of the date of the update undertaken by the Conference of the Parties in the instances specified 


under subparagraphs (a) through (c), Annex I will cease to apply for purposes of Articles 43, 48 and 51 


and the updated points as decided by the Conference of the Parties will start to apply. 


1000. Subparagraphs (a) through (c) clarify the instances in which this update of the points assigned 


shall be undertaken. Under subparagraph a), this shall be done for the purpose of determining whether 


the implementation of Amount A is deemed successful under Article 43(5) and (6). Once the updated points 


are agreed, they shall be used for the purpose of applying Article 51(2), until a new updated list has been 


approved under subparagraph (b). Under subparagraph (b), this shall be done at least one year after the 


date on which the implementation of the Convention has been deemed successful under Article 43(5) or 


(6), for the purpose of applying Article 51(2). Subparagraph (c) clarifies that the update of the points 


assigned to Jurisdictions shall be done every five years after the date specified in subparagraph (b).  


Paragraph 5  


1001. Paragraph 5 provides that except where another decision-making process is provided under the 


Convention, or the Conference of the Parties agrees via consensus to adopt a different rule, decisions of 


the Conference of the Parties are made by consensus (i.e. absence of objection to a proposed decision). 


Paragraph 6   


1002. Paragraph 6 provides that the Conference of the Parties shall adopt its rules of procedure following 


entry into force of the Convention. These rules of procedure will address matters not expressly provided 


for under the Convention related to the functioning of the Conference of the Parties.  


Paragraph 7  


1003. Paragraph 7 provides that a Conference of the Parties shall be served by a dedicated Secretariat 


based in the OECD. This Secretariat will act under the substantive oversight of the Conference of the 


Parties to support the interpretation, implementation and application of the Convention. It will do so by 


preparing discussions and decisions of the Conference of the Parties and undertaking any other tasks 


assigned to it by the Conference of the Parties or pursuant to the provisions of the Convention. In line with 


the existing OECD legal framework, this Secretariat would be open to the recruitment of nationals of all 


Members of the Inclusive Framework on BEPS. 


Article 48 – Entry into force 


Paragraph 1  


1004. Paragraph 1 provides that the Convention will enter into force on the date to be decided by the 


Contracting Jurisdictions pursuant to paragraph 2, after two conditions set out in subparagraphs a) and b) 
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are met, namely: (1) the deposit of the thirtieth instrument of ratification, acceptance or approval; and (2) 


the deposit of instruments of ratification, acceptance or approval by Contracting States representing a total 


of 600 points or more as set out in Annex I.  


Paragraph 2  


1005. Paragraph 2 clarifies that the Contracting States will be invited by the Depositary to decide whether 


and when to bring the Convention into force within three months after the conditions under paragraph 1 


are met. A decision by the Contracting States to bring the Convention into force will take into account the 


level of participation of Contracting States expected to have obligations to relieve double taxation, as well 


as the goal of ensuring that the Contracting States are geographically diverse and account for 


approximately 60 percent or more of worldwide gross domestic product. Unlike the thresholds set in 


paragraph 1, the reference to this threshold of worldwide gross domestic product is intended only as 


guidance for the Conference of the Parties to take its decision on entry into force and is not a required 


condition for entry into force. Paragraph 2 further provides that such a decision shall be adopted only if 


supported by a simple majority of Contracting States at the time the meeting of the Contracting States is 


convened as well as by Contracting States representing a total of 600 points, based on the points assigned 


to each Contracting Jurisdiction under Annex I. 


Paragraph 3  


1006. Paragraph 3 clarifies that if a decision to bring the Convention into force is not reached at the 


meeting convened under paragraph 2, the Contracting States will be invited by the Depositary to meet 


every six months – or a longer period if decided by the Contracting States – until such a decision is reached. 


Paragraph 4  


1007. Paragraph 4 provides that in the case of a Signatory ratifying, accepting or approving the 


Convention after the decision on the date of entry into force has been made in accordance with paragraph 


1, the Convention shall enter into force for that Signatory on the later of the date of entry into force of the 


Convention determined under paragraph 1 and the first day of the calendar month following the expiration 


of a period of three months beginning on the date of the deposit by such Signatory of its instrument of 


ratification, acceptance or approval. As of this date, such Signatory will become a Party and will be bound 


by the Convention. For example, if the Convention enters into force pursuant to paragraph 1 on 1 January 


of Year 1, and a Signatory deposits its instrument of ratification, acceptance or approval on 1 March of 


Year 2, the Convention will enter into force for that Signatory on 1 July of Year 2. 


Article 49 – Entry into effect 


1008. The purpose of Article 49 is to provide the date of entry into effect of the Convention. 


Paragraph 1  


1009. Paragraph 1 defines the default date of entry into effect of the Convention for a Covered Group. 


Unless the Covered Group is subject to paragraph 2, the first Period for which the Convention will apply to 


it will be its first Period beginning on or after this date. This means that the earliest date that the Convention 


can enter into effect in a Party is the first day of the next calendar year following the date which is six 


months after the date on which the Convention enters into force for that Party. For example, if the 


Convention enters into force for a Party in March 2025, the first day of the next calendar year following the 
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date which is six months after that date is 1 January 2026. Where a Covered Group’s first Period that 


begins or after 1 January 2026 is the Period 1 April 2026 to 31 March 2027, the Convention will have effect 


for this Covered Group in that Party for the Period 1 April 2026 to 31 March 2027 and subsequent periods. 


Paragraph 2  


1010. Paragraph 2 provides that where at least one of the Group Entities of a Covered Group has been 


subject to at least one of the measures listed in Annex A in the calendar year immediately prior to the 


calendar year described in paragraph 1, the Convention enters into effect in a Party with respect to that 


Covered Group on the first day of the calendar year described in paragraph 1 (the “date of entry into effect” 


for purposes of paragraphs 2 through 4). 


1011. This provision is meant to ensure that for the concerned Covered Groups, the entry into effect of 


Amount A aligns with the entry into effect of the digital services tax withdrawal commitment as per 


paragraph 4. It results in the concerned Covered Group applying Amount A from the 1st of January of that 


calendar year to the day before the beginning of its next Period, with specific provisions of paragraph 3 


dealing with this situation. 


1012. The information on whether a Covered Group has Group Entities subject to a listed measure will 


be provided through the Amount A Tax Return and Common Documentation Package. 


1013. The application of paragraph 2 is subject to two other conditions which are reflected in 


subparagraphs (b) and (c): 


• the closing date of the Period is on or after the 1st of April; this condition is meant to avoid a 


disproportionate administrative burden; 


• the Convention has entered into force in that Party on the initial date described by Article 48(1); 


the specific date of entry into effect provided under paragraph 2 will not be applicable to Parties 


which join the MLC at a later stage. 


For example, where the first day of the calendar year described in paragraph 1, based on the initial entry 


into force date described by Article 48(1), is 1 January 2026, and the Covered Group has a Period that 


begins on 1 October and ends on 30 September of the following year, there would be a need to determine 


if any Group Entities of the Covered Group have been subject to at least one of the measures listed in 


Annex A during the period of 1 January 2025 to 31 December 2025. If so, paragraph 2 will apply. This 


means that the Convention will enter into effect in a Party with respect to this Covered Group on 1 January 


2026. If another Covered Group has a Period that begins on 1 February and ends on 31 January of the 


following year, paragraph 2 will not apply. 


 


Paragraph 3  


1014. Paragraph 3 requires adjustments in the application of the Convention for Covered Groups which 


fall under paragraph 2. The effect of paragraph 3 is that a Covered Group is required to undertake the 


entirety of the Amount A calculations as if the entire Period in which the date of entry into effect falls was 


in scope. After all the relevant calculations have been undertaken on a full Period basis, the Amount A 


Profit is allocated to market jurisdictions (and subsequent adjustments made, if necessary, in accordance 


with Article 4(2)) and the Amount A relief amount is allocated to relieving jurisdictions, the Amount A Profit 


subject to tax and the Amount A relief amount are then adjusted proportionately on the basis of how much 


of the initial Period is after the date of entry into effect. 
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1015. Paragraph 3(a)(i) requires Parties to adjust the amount of Amount A profit that is taxed under 


Article 4. The Amount A Profit subject to tax under Article 4 is adjusted by reference to the number of days 


in the initial Period which were on or after the date of entry into effect. This adjustment occurs after any 


required adjustments have been undertaken in accordance with Article 4(2). Paragraph 3(a)(i) does not 


adjust any Amount A Profit other than for purposes of Article 4. 


1016. Paragraph 3(a)(ii) provides a similar adjustment but in relation to the Amount A relief amount. 


Further, the adjustment in paragraph 3(a)(ii) applies after the relevant calculations have been undertaken 


under Article 11(6) through (15). As such, the Amount A relief amount as relevant to Articles 9, 12 and 13 


is adjusted, without disturbing the allocation rules in Article 11. Therefore, the Amount A relief allocated to 


a specified jurisdiction under Article 9 is adjusted by reference to the number of days in the initial Period 


which were on or after the date of entry into effect. 


1017. Subparagraph 3(a)(iii) notes that where the number of days of the initial Period that are on or after 


the date of entry into effect are fewer than 183 (including the date of entry into effect and the last day of 


the initial Period), then the following phases and periods shall be extended so as to include the initial 


Period: 


• the initial revenue sourcing transitional phase; 


• the initial extractives transitional phase; 


• the regulated financial services transitional period; 


• the mixed segment entity transitional period;  


• the transition period with respect to the Withholding Tax Upward Adjustment described in Annex B 


Section 6(7); 


• the transition period with respect to the level of the materiality threshold of the definition of a “related 


issue” as per Article 34(3)(a). 


This means the transitional regime will apply during the Period of less than 183 days, but without 


this Period counting in the determination of the regime’s maximum number of Periods.   


1018. While Article 3(10) adjusts any monetary amount in the Convention for Periods which are either 


shorter than or longer than twelve months, it will not apply in the scenarios envisaged in paragraphs 2 and 


3. This is because, paragraphs 2 and 3 adjust a full length Period where only part of that Period is after 


the date of entry into effect in a Party, while Article 3(10) adjusts the monetary amounts in the Convention 


to correspond to a partial or extended Period. 


1019. Subparagraph (b) provides for an adjustment to be made for a Covered Group for which 


paragraphs 2 applies. The adjustment in subparagraph (b) does not disturb the allocation to relieving 


jurisdictions under Article 11. However, to ensure that in circumstances where there may be an unallocated 


relief amount in the initial Period, a similar adjustment is required to the provisions giving effect to any prior 


unallocated Amount A relief occurring in the initial Period. Therefore, subparagraph 3(b)(ii) requires an 


adjustment to any prior unallocated Amount A relief attributable to the initial Period, on the same basis as 


the adjustment to the Amount A relief of each relieving jurisdiction in the initial Period. For example, where 


the date of entry into effect is 1 January 2026, for a Covered Group with a Period that begins on 1 October 


2025 and ends on 30 September 2026, the adjustments provided in paragraphs 3(a)(i) and (ii) and (b)(ii) 
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will be based on a fraction of 273 days (i.e. for the period of 1 January 2026 to 30 September 2026) over 


365 days (i.e. for the initial Period of 1 October 2025 to 30 September 2026). 


Paragraph 4  


1020. Paragraph 4 provides that Article 38(1) (Removal of Existing Measures) shall have effect in a Party 


as of the first day of the next calendar year that begins on or after the expiration of a period of six months 


from the date on which the Convention enters into force for that Party. 


Paragraph 5  


1021. Paragraph 5 provides an expedited entry into effect of the provisions relating to the establishment 


of a standing pool of independent experts for purposes of Amount A determination panels under Article 28 


as well as the review process and early clarification on digital services taxes and relevant similar measures. 


This means that as of the entry into force of the Convention (and regardless of whether the other provisions 


of the Convention have started to take effect with respect to a Party): (1) the process of establishing a 


standing pool of experts may start; and (2) a Party may request that the Conference of the Parties 


determine whether a measure meets the definition of digital services taxes or relevant similar measures 


under Article 39. 


Paragraph 6  


1022. Paragraph 6 specifies that the provisions of Article 47 (Conference of the Parties) shall have effect 


as of the date of entry into force of the Convention. This will allow the Conference of the Parties to swiftly 


convene and begin to perform its functions as of that date. 


Paragraph 7  


1023. This paragraph is related to Article 46, which provides that in the event of a conflict between the 


provisions of the Convention and the provisions of any Existing Tax Agreement between two or more 


Parties, the provisions of the Convention shall prevail to the extent of the conflict. Paragraph 7 provides 


that this precedence will take effect as soon as the Convention is in force for each of the Parties to the 


Existing Tax Agreement. 


Article 50 – Withdrawal 


Paragraph 1  


1024. Paragraph 1 clarifies that the Parties are not allowed to withdraw from the Convention during an 


initial period of five years after its entry into force. Following this initial period, a Party may notify at any 


time the Depositary of its intention to withdraw or its intention not to apply the Convention with respect to 


a jurisdiction or territory for which it has territorially extended coverage of the Convention under Article 


42(1). The Depositary shall inform the Parties and Signatories of any notification of withdrawal. 


Paragraph 2  


1025. Paragraph 2 defines the notice period for a request of withdrawal to take effect. It provides for a 


delay of twelve months from the notification of the withdrawal, during which the Party has the ability to 


retract its withdrawal by means of a notification addressed to the Depositary. The delay between the 
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notification of withdrawal and it taking effect aims at ensuring that the Parties have the opportunity to 


discuss the matter as set under paragraph 3. 


1026. Absent a retraction, the provisions of the Convention cease to have effect in the Party with respect 


to any Period of a Covered Group beginning on or after the first day of the next calendar year that begins 


on or after the expiration of the twelve months delay. This means that for each Covered Group, the last 


Period in which the Convention has effect is the Period starting in the calendar year when the twelve 


months delay expires and the Convention ceases to have effect on the last day of that Period. 


1027. When the withdrawal takes effect with respect to a Period, a former Party will no longer have rights 


and obligations under the Convention with respect to that Period and subsequent Periods, therefore in 


particular (i) losing its taxing rights under Amount A; (ii) not being under any obligation to relieve double 


taxation. The provisions of Annex B Section 3 on the identification of the Designated Payment Entity of a 


Covered Group in case the Ultimate Parent Entity is not a resident of a Party and of Article 4(2) on the 


adjustments to Amount A Profit that may be taxed in a Party in case a relieving jurisdiction is not a Party 


shall apply as relevant with respect to a former Party. After the withdrawal takes effect, the former Party 


nevertheless retains its rights and obligations under the Convention with respect to Periods beginning 


before the effective date of withdrawal.  


1028. For example, if a Party notifies its withdrawal on 30 September of year X, and does not retract it, 


the Convention will cease to have effect in the Party with respect to any Period of a Covered Group 


beginning on or after 1 January of year X + 2. With respect to Group A whose periods end on 31 December, 


the last Period when the Convention applies is 1 January – 31 December of year X + 1. With respect to 


Group B whose periods end on 31 March, the last Period when the Convention applies is 1 April of year X 


+ 1 – 31 March of year X + 2. 


Paragraph 3  


1029. Paragraph 3 provides that a meeting of the Conference of the Parties may be convened by the 


Depositary following receipt of a notification of withdrawal to ensure that the Parties can discuss the matter. 


This provision is intended to give Parties an opportunity to discuss and address the concerns raised by the 


withdrawing Party.  


Article 51 – Termination 


Paragraph 1 


1030.  Paragraph 1 provides that the Parties may decide by consensus to terminate the Convention as 


of a specified date. 


Paragraph 2  


1031. Paragraph 2 provides for automatic termination of the Convention where the withdrawal of a Party 


causes the remaining Parties to account for less than 550 points, using the point values assigned in Annex 


I or in the most recently updated assignment of points pursuant to Article 47(4). The date of termination is 


the effective date of that withdrawal. 
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Paragraph 3 


1032. Paragraph 3 specifies that if the Convention is terminated pursuant to Article 43(7), the date of 


termination is three months after the date described in Article 43(6). 


Paragraph 4 


1033. Paragraph 4 provides when the termination of the Convention shall take effect. All the provisions 


will cease to have effect with respect to any Period of a Covered Group beginning on or after the first day 


of the next calendar year that begins on or after the termination date. 


Article 52 - Relation with protocols 


Paragraph 1  


1034.  Paragraph 1 provides that the Convention may be supplemented by one or more protocols. 


Paragraph 2 


1035. Paragraph 2 clarifies that any protocol to the Convention will be open only to the parties to the 


Convention.  


Paragraph 3 


1036. Paragraph 3 provides that a Party to the Convention would not be bound by any protocol unless it 


becomes a party to the protocol in accordance with its provisions. 


Article 53 – Depositary  


Paragraph 1  


1037. Paragraph 1 provides that the Secretary-General of the OECD is the Depositary of the Convention 


and any protocols pursuant to Article 52. 


Paragraph 2  


1038. Paragraph 2 sets out in subparagraph (a) a non-exhaustive list of the acts or communications in 


relation to the Convention of which the Depositary will notify all Parties and Signatories. The Depositary 


must notify the Parties and Signatories within one month of the act or communication. Subparagraph (b) 


also clarifies that the Depositary shall maintain publicly available lists of Parties for which the provisions of 


the Convention are in effect pursuant to Article 49 as well as publicly available lists of notifications made 


by the Parties. 
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Annex B – Supplementary definitions related to Article 2 


Section 1 – Excluded Entities 


Governmental entity 


1039. A governmental entity is one of the types of Entities excluded from the scope of the Convention 


because they are an Excluded Entity. Governmental entities are excluded because they are sovereign 


entities that are not typically subject to tax in their own Jurisdiction and often benefit from exclusions from 


taxation under foreign domestic law or tax treaties. In order to be a governmental entity for purposes of the 


Convention, the Entity must: 


a) be part of or wholly-owned by a government (including any political subdivision or local 


authority thereof); 


b) not carry on a trade or business and have the principal purpose of fulfilling a government 


function or managing or investing that government’s or Jurisdiction’s assets; 


c) be accountable to the government on its overall performance, and provide annual information 


reporting to the government; 


d) distribute any earnings to the government and vest its assets in the government upon 


dissolution. 


1040. Each of these criteria are discussed in further detail below. 


Subdivision (i) 


1041. Subdivision (i) provides that the Entity must be part of the government or wholly owned by a 


government (including any political subdivision or local authority thereof). The phrase “part of” means an 


Entity that is created under public law. The reference to “wholly owned by a government” extends the 


application of subdivision (i) to corporations or other Entities created under private law provided that they 


are wholly owned (directly or indirectly) by a government. The word “government” means the central 


administration, agencies whose operations are under its effective control, state and local governments and 


their administration. 


Subdivisions (ii) and (iii) 


1042. Subdivisions (ii) and (iii) set limits on the type of activities an Entity can undertake in order to qualify 


as a governmental entity. Subdivision (ii) requires that the Entity does not conduct a trade or business and 


therefore excludes commercial enterprises owned by a government from meeting the definition. 


Subdivision (iii) requires that the principal purpose of the Entity must be: (A) fulfilling a government function; 


or (B) managing or investing that government’s or Jurisdiction’s assets through the making and holding of 


investments, asset management, and related investment activities for the government’s or Jurisdiction’s 


assets. 


1043. For instance, a sovereign wealth fund should meet both of these conditions because it would not 


be carrying out commercial activities that could constitute a trade or business and its activities would 


typically be limited to those referred to in subdivision (iii). Similarly, if the government (including a 


governmental entity) incorporates an Entity that meets all the other requirements in the definition and that 
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Entity only provides products or services for use by that government to fulfil a governmental function, then 


the activities of the Entity are assimilated to a government function rather than a trade or business and 


therefore both subdivisions (ii) and (iii) will met. On the other hand, an airline owned by the government 


would not meet the conditions in subdivision (ii) as it would be engaged in a trade or business, even though 


it may be considered to meet subdivision (iii) through having the principal purpose of fulfilling a government 


function, and therefore it would not meet the definition of governmental entity. 


1044. The “government function” in clause (A) is a broad term that is intended to include activities such 


as providing public health care and education or building public infrastructure or ensuring defence 


capability and law enforcement within the Jurisdiction. The condition in clause (B) is intended to include 


Entities such as sovereign wealth funds (including those incorporated as companies) which governments 


typically use to hold and manage their investments. Sovereign wealth funds are commonly established out 


of balance of payments surpluses, official foreign currency operations, the proceeds of privatisations, fiscal 


surpluses or receipts resulting from commodity exports (See International Working Group of Sovereign 


Wealth Funds, Sovereign Wealth Funds — Generally Accepted Principles and Practices — “Santiago 


Principles” (IWG, 2008[15]), October 2008, Annex 1; also replicated in the OECD Model, Commentary on 


Article 4, paragraph 8.5.). The function of a sovereign wealth fund is to invest these amounts for the 


purpose of managing a Jurisdiction’s future fiscal needs, stabilising a Jurisdiction’s balance of payments 


and in order to strike an appropriate balance between domestic consumption and saving.  


Subdivision (iv) 


1045. Subdivision (iv) requires that the Entity is accountable to the government (including a 


governmental entity) on its overall performance, and provides annual information reporting to the 


government (including a governmental entity). 


Subdivision (v) 


1046. Lastly, the condition in subdivision (v) requires that if the Entity distributes its net earnings that 


these are paid to the government (including a governmental entity), and upon dissolution of the Entity its 


assets will vest in the government (including a governmental entity). In considering whether a distribution 


of earnings is made to a person other than government the facts and circumstances of the payment need 


to be taken into account. For example, a central bank that is organised as a company under public law 


issues part of its shares to private shareholders who are entitled to a fixed return based on their 


contributions. The central bank is controlled by the government and upon dissolution all of its assets are 


vested to the government and not the private shareholders. Under these specific facts and circumstances, 


the privately held shares are, in substance, similar to a financing instrument that is assimilated to the return 


of long-term bonds rather than shares. The return is therefore not considered a distribution of net earnings. 


International organisation 


1047. An international organisation is one of the types of Entity excluded from the Convention because 


they are an Excluded Entity. The rationale for excluding international organisations is similar to that for the 


exclusion for governmental entities.  


1048. The definition of international organisation aligns with the one used in the Standard for Automatic 


Exchange of Financial Account Information in Tax Matters. Consistent with the commentary to that 


standard, a “substantially similar agreement” described in subdivision (ii) is intended to cover arrangements 


that entitle the organisation’s offices or establishments in the Jurisdiction (e.g. a subdivision, or a local, or 


regional office) to privileges and immunities.  
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Investment fund 


1049. The definition of an investment fund draws upon the definition of an “investment entity” according 


to International Financial Reporting Standard 10 and the European Union Alternative Investment Fund 


Managers Directive 2011/61/EU (the AIFMD). To meet the definition of an investment fund, an Entity has 


to meet all of the following criteria: 


i) it is designed to pool assets (which may be financial and non-financial) from a number of 


investors (some of which are not connected); 


ii) it invests in accordance with a defined investment policy; 


iii) it allows investors to reduce transaction, research, and analytical costs, or to spread risk 


collectively; 


iv) it is primarily designed to generate investment income or gains, or to provide protection 


against a particular or general event or outcome; 


v) investors have a right to return from the assets of the fund or income earned on those assets, 


based on the contributions made by those investors; 


vi) the Entity or its management is subject to a regulatory regime in the Jurisdiction in which it is 


established or managed (including appropriate anti-money laundering and investor protection 


regulation); and 


vii) it is managed by investment fund management professionals on behalf of the investors. 


1050. Each of these criteria is discussed in further detail below. 


Subdivision (i) 


1051. Subdivision (i) requires the Entity to be designed to pool assets (financial and non-financial) from 


a number of investors (some of which are not connected). An investor could contribute cash or other kinds 


of liquid assets, or non-liquid assets such as immovable property to an investment fund. 


1052. Subdivision (i) requires that some of the investors of the fund are not connected. The term 


connected is defined in Annex B Section 1(h) and draws on Article 5(8) of the OECD Model and on Article 


5(9) of the UN Model. Although the term “connected”, rather than the term “closely-related” as found in 


Article 5(8) of the OECD Model and in 5(9) of the UN Model, is used, paragraphs 119 through 121 of the 


Commentary on Article 5 of the OECD Model are relevant to the interpretation of this subdivision and 


Article 3, as well as paragraphs 2 and 3 of the Commentary on Article 3 of the OECD Model which provide 


the meaning of the terms “person” and “company”. A facts and circumstances test should be applied to 


determine whether two or more investors are connected, or in the case of individuals, whether they are 


Family Members (defined in Article 2) of the same family. In any case, an investor should be treated as 


connected to another investor if one possesses directly or indirectly more than 50 per cent of the beneficial 


interest in the other (or in the case of a company, more than 50 per cent of the aggregate vote and value 


of the company’s share or the beneficial equity interest that carries rights to the profits, capital or reserves 


of the company), or if another person possesses directly or indirectly more than 50 per cent of the beneficial 


interests in each person (or in the case of a company, more than 50 per cent of the aggregate vote and 


value of the company’s share or the beneficial equity interest in the company). Furthermore, two or more 


companies should be treated as connected to each other where more than 50 per cent of the aggregate 


vote and value of each company’s shares or of the beneficial equity interest that carries rights to the profits, 
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capital or reserves of each company are possessed by individuals that are Family Members of the same 


family. In some instances, a fund will only have one investor for a short period of time, even though the 


fund is designed to pool assets for more than one unrelated investor. For example, a fund might have a 


single investor when the entity is within the initial offering period or in the process of liquidation. A fund in 


these circumstances with only one investor will meet the criteria of subparagraph (a) provided that the fund 


was designed to pool assets from a number of investors (some of which are not connected). 


Subdivision (ii) 


1053. Subdivision (ii) requires an investment fund to have a defined investment policy and to invest 


according to that policy. Some factors that would, singly or cumulatively, tend to indicate the existence of 


such a policy are the following: 


a) the investment policy is determined and fixed, at the latest by the time that investors’ 


commitments to the investment fund become binding on them;  


b) the investment policy is set out in a document which becomes part of or is referenced in the 


rules or instruments of incorporation of the investment fund;  


c) the investment fund or the legal person managing the investment fund has an obligation 


(however arising) to investors, which is legally enforceable by them, to follow the investment 


policy, including all changes to it; and 


d) the investment policy specifies investment guidelines, with reference to criteria including any 


or all of the following: (i) to invest in certain categories of assets, or conform to restrictions on 


asset allocation; (ii) to pursue certain strategies; (iii) to invest in particular geographical 


regions; (iv) to conform to restrictions on leverage; (v) to conform to minimum holding periods; 


or (vi) to conform to other restrictions designed to provide risk diversification. 


Subdivision (iii) 


1054. Subdivision (iii) requires the investment fund to be an entity that allows investors to reduce 


transaction, research and analytical costs, or to spread risk collectively. An Entity that is designed to 


undertake a particular function for members of a Group (such as centralised financial or procurement 


services) could be described as reducing transaction costs or spreading risks. Nevertheless, such an Entity 


could not meet the wider definition of an investment fund. 


Subdivision (iv) 


1055. To qualify as an investment fund, the Entity must primarily be designed to generate investment 


income or gains, as opposed to operating income. The income generated through the fund has to be 


income that is derived from investment holdings, such as dividends, interest, rent, returns from other 


investment funds and capital gains. Royalties are not included in this category. An alternative condition is 


that the fund is designed for protection against a particular or general event or outcome. This wording is 


intended to cover situations where an investment fund is used by firms in the insurance industry to cover 


insured events or outcomes. 


Subdivision (v) 


1056. Subdivision (v) requires the investors to have a right to the return from the assets of the fund or 


income earned on those assets based on the contributions made by the investors. Investors may also earn 


capital gains from the disposal of equity interests of the fund. 
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Subdivision (vi) 


1057. The requirement under subdivision (vi) is that the fund or the fund manager is subject to a 


regulatory regime in the Jurisdiction in which it is established or managed (including appropriate anti-


money laundering and investor protection regulation). This subparagraph is intended to encompass the 


different approaches to prudential regulation of investment funds. For an investment fund that is 


established or created by a government or that acts as an agent or mandatary of a government, to the 


extent that it does not qualify as a governmental entity, regulation may take any form endorsed by the 


government, for example provisions for accountability and review contained in the legislation under which 


the investment fund is constituted.  


Subdivision (vii) 


1058. Finally, subdivision (vii) requires the fund to be managed by professionals on behalf of the 


investors. The factors that would, singly or cumulatively, tend to indicate that the fund is managed by fund 


management professionals, include the following:  


a) the fund managers operate independently of the investors, and are not directly employed by 


the investors; 


b) the fund managers are subject to domestic regulation regarding knowledge and competence; 


c) management compensation for services rendered is partly based on the performance of the 


fund. 


Non-profit organisation 


1059. A non-profit organisation is one of the types of Entity excluded from the scope of the Convention 


because it is an Excluded Entity. The definition of non-profit organisation is based on subparagraph (h) of 


the definition of “Active Non-Financial Entity (NFE)” included in Section VIII (Defined Terms) in the 


Standard for Automatic Exchange of Financial Account Information in Tax Matters.  


1060. Subdivision (i) of the definition sets out the general purposive criteria of the non-profit organisation 


definition. A non-profit organisation is an Entity established and operated in its Jurisdiction of residence 


exclusively for religious, charitable, scientific, artistic, cultural, athletic, educational, or other similar 


purposes such as public health, the advancement and protection of human rights or animal rights, or 


environmental protection. It also includes a professional organisation, business league, chamber of 


commerce, labour organisation, agricultural or horticultural organisation, civic league or an organisation 


operated exclusively for the promotion of social welfare or other similar purposes. A non-profit organisation 


is resident in the Jurisdiction in which it is created and managed. 


1061. Subdivisions (ii) and (iii) require that substantially all of the Entity’s income is tax-exempt for local 


tax purposes and that the Entity has no shareholders or members with a beneficial interest in its income 


or assets. 


1062. Subdivision (iv) of the definition sets the principle that the income or assets of the Entity may not 


be distributed or applied for the benefit of a private person or a non-charitable Entity. It then states three 


exceptions:  


A) the first exception is where the distribution or benefit is pursuant to the conduct of the Entity’s 


charitable activities. For instance, where an alumni foundation of a university is funding the 


education expenses of students that need aid.  
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B) the second exception is where there is a payment of reasonable compensation for services 


rendered or for the use of property or capital. For instance, where an Entity makes rental 


payments to a private person for the right to use office space or other premises needed for its 


operation.  


C) the third exception is where the Entity makes a payment representing the fair market value of 


property which the entity has purchased. For example, where an organisation buys 


immovable property from a private person at fair market value to establish its offices. 


1063. Subdivision (v) states that upon termination, liquidation or dissolution of the Entity, all of its assets 


must be distributed or revert to a non-profit organisation or to the government (including any governmental 


entity) of the Entity’s Jurisdiction of residence or any political subdivision thereof. 


1064. The analysis to be made under subdivision (v) has to take into account, for example, the articles 


of incorporation of the Entity or any other arrangement, as well as the applicable provisions (including 


guidance) under domestic law, that determine the persons or Entities that have the rights of the assets 


when it is terminated, liquidated or dissolved.  


1065. The tailing clause of the definition includes a general condition that disqualifies any Entity that 


carries on a trade or business that is not directly related to the purposes for which it was established. For 


example, an Entity that sells shirts or other products with its logo as part of its activities to raise funds for 


the organisation would not be disqualified by this condition because such business is related to the 


purposes for which it was established. On the other hand, an Entity that is exclusively dedicated to selling 


products would not qualify under this condition even if it gives up its profits to a good cause. An Entity that 


meets the definition of a non-profit organisation may be the Ultimate Parent Entity of a Group. However, 


an Entity that simply serves as the holding company for an internationally operating commercial business 


will not qualify as a non-profit organisation merely because it is classified as a non-profit foundation or 


similar under local tax rules.  


Pension fund 


1066. A pension fund is one of the types of Entity excluded from the scope of the Convention. Under 


subdivision (i), a pension fund is an Entity that is established and operated exclusively or almost exclusively 


to administer or provide retirement benefits and ancillary and incidental benefits to individuals.  


1067. Clause (A) of the definition of pension fund is based on the definition of “recognised pension fund” 


included in Article 3(1)(i) of the OECD Model and in Article 3(1)(g) of the UN Model. The Commentary on 


the definition of this term in the OECD Model is therefore also relevant, subject to the differences in context 


between the Convention and tax treaties. The definition differs from that used in the OECD Model because 


it has been modified to remove reference to the fund being taxable as a separate person in the Jurisdiction 


of establishment, to allow for pension funds formed as different legal arrangements, such as a trust. The 


definition applies to both public and private pension funds.  


1068. Clause (B) of the definition extends the definition of pension fund to include a fund that is not 


regulated as such, but is held by a trust or other fiduciary arrangement in order to meet pension obligations 


that are secured or otherwise protected by domestic regulation. This extended definition is intended to 


cover any situation where an Entity is not subject to regulation as a pension fund but is established to 


administer or provide retirement benefits, and those benefits are secured or otherwise protected by 


domestic regulations and funded by a pool of assets held through a fiduciary arrangement or trust to secure 


the fulfilment of the corresponding pension obligations. For example, this covers self-administered pension 
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funds where a Group administers the funds for the benefit of its employees where these benefits are 


themselves secured through domestic regulation.  


1069. Subdivision (ii) states that a pension fund includes a pension services entity. The definition of a 


pension services entity is described in further detail below. 


Pension services entity 


1070. The definition of a pension services entity is used in the definition of pension fund. It is also referred 


to in subdivision (ii) of the definition of Excluded Entity because Entities owned by pension services entities 


cannot be Excluded Entities.  


1071. The definition covers two types of Entities. The first type is described in subdivision (i), which refers 


to an Entity established to operate exclusively or almost exclusively to invest funds for the benefit of a 


pension fund. The second type of pension services entity is one that is established and operated 


exclusively or almost exclusively to carry out activities that are ancillary to the regulated activities that are 


carried out by the pension fund.  


1072. Subdivision (ii) does not require the Entity to provide services directly to a pension fund as defined 


by subdivision (i) of the definition of pension fund. It only requires that its activities are ancillary to the 


regulated activities carried out by the pension fund and that the Entity and the pension fund are members 


of the same Group. For example, a pension fund that meets the requirements of subdivision (i) of the 


definition of pension fund incorporates an Entity (A Co) to serve as its fund manager. A Co, which is 


responsible for the pension fund’s investment strategy, incorporates another Entity located in Jurisdiction 


B (B Co), which provides advisory services to A Co on investment opportunities in Jurisdiction B. All of the 


Entities involved would be members of the same Group. In this case, B Co is a pension services entity 


notwithstanding that it is not providing services directly to the pension fund because its activities are 


ancillary to those of the pension fund. 


1073. The phrase “exclusively or almost exclusively” denotes a facts and circumstances test that requires 


that all or almost all of the activities of the Entity have to be the ones referred to in subdivision (i) or (ii). 


This phrase draws on the language used in the definition of a “recognised pension fund” in Article 3 of the 


OECD Model (see paragraph 10.11 on the Commentary on Article 3).  


Real estate investment vehicle 


1074. As with an investment fund, a real estate investment vehicle that satisfies subdivision (i) of the 


definition of an Ultimate Parent Entity is an Excluded Entity. While in many cases, these investment 


vehicles would qualify as Excluded Entities by virtue of being investment funds, in certain cases real estate 


investment vehicles may not be subject to the necessary regulation or managed by investment fund 


management professionals to satisfy the requirements of subdivision (vi) or (vii) of the definition of 


investment fund. Accordingly real estate investment vehicles are identified as a separate category of 


Excluded Entity. 


1075. A real estate investment vehicle is a widely-held Entity that holds predominantly immovable 


property. The definition draws on the “special tax regime” provision included in paragraph 86 of the 


Commentary on Article 1 of the OECD Model. A widely held Entity is one that has many owners that are 


not connected persons. The term connected is defined in Annex B Section 1(h) (see paragraph 1052 of 


the Explanatory Statement for further guidance). A real estate investment vehicle that is owned directly by 


a small number of other widely-held investment funds or pension funds that have numerous beneficiaries 


is considered to be widely held. 
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1076. One of the conditions set out in the definition is that real estate investment vehicle achieves a 


single level of taxation (with at most one year of deferral). The intention of this language is to deal with tax 


neutral vehicles which are designed to ensure that a single level of taxation is achieved either in the hands 


of the vehicle or its equity interest holders. This could be the case of an exempt entity provided that it 


distributes its income within a certain time period. The distribution is then subject to tax in order to achieve 


a single level of taxation. Furthermore, this also includes a situation where part of the income is subject to 


tax at the fund level and the remaining part at the investor level.  


1077. In some situations, however, the interest holders could also be tax neutral vehicles such as a 


recognised pension fund. In these cases, on a strict reading, a single level of taxation would not be 


achieved within a year as the distributions made to these investors could be exempted. However, the 


definition would still be met because the design of the tax regime was to achieve a single level of taxation.  


1078. The definition also requires that the Entity holds predominantly immovable property. That property 


might also be held indirectly by means of a security whose value is linked to immovable property. An Entity 


that holds predominantly immovable property, either directly or indirectly through such a security (or a 


combination of the two) will meet the condition of the definition. 


Section 2 – Adjusted Profit Before Tax of a Covered Group 


1079. Annex B Section 2 defines the “Adjusted Profit Before Tax” of a Covered Group, which is used as 


the basis for a number of operative provisions of the Convention. It also contains a number of terms used 


in that definition. 


Paragraph 1 


Adjusted Profit Before Tax 


1080. Paragraph 1 contains the core definition of the term “Adjusted Profit Before Tax”. The calculation 


starts with the Financial Accounting Profit (or Loss) of the Covered Group for a period under an Acceptable 


Financial Accounting Standard. The Financial Accounting Profit (or Loss) is then subject to a series of 


book-to-tax adjustments, a “prior period adjustment” and an adjustment with respect to the Entity Financial 


Accounting Profit (or Loss) of Excluded Entities. Finally, where the amount of the Financial Accounting 


Profit (or Loss) is positive after these adjustments, relevant net losses are deducted up to this positive 


amount.  


1081. For purposes of the calculation the Financial Accounting Profit (or Loss) is defined in Article 2(u) 


to mean the profit or loss recognised in the Consolidated Financial Statements of the Ultimate Parent Entity 


of a Group, taking into account all of the Group’s revenue and expenses (excluding items included in the 


computation of “other comprehensive income”), including income tax. In other words, Financial Accounting 


Profit (or Loss) is the bottom-line of the profit or loss statement of the Consolidated Financial Statements 


of the Ultimate Parent Entity of the Group. The definition of Consolidated Financial Statements is included 


in Article 2(d) as discussed at paragraph 60 of this Explanatory Statement.  


Book-to-tax Adjustments 


1082. Paragraph 1(a) provides an exclusive list of items of income and expense that are taken into 


account in the calculation of Financial Accounting Profit (or Loss) but must be reversed in the calculation 


of the “Adjusted Profit Before Tax” of the Covered Group. This list includes the following items, each of 
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which is described in more detail below: (i) tax expense or tax income; (ii) dividends or other distributions; 


(iii) gain, profit or loss with respect to certain equity interests; (iv) expenses for illegal payments; and (v) 


expenses for fines and penalties that equal or exceed EUR 50 000 or an equivalent in the functional 


currency for a Group Entity.  


1083. Subparagraph (a)(i) provides for the reversal of income tax expense (or income) that was included 


in calculating the Financial Accounting Profit (or Loss) of a Covered Group under an Acceptable Financial 


Accounting Standard. This item is excluded on the basis that income tax expenses are usually not 


deductible for corporate income tax purposes in Inclusive Framework jurisdictions. It covers both current 


and deferred income tax expense (or income). Current income tax expense (or income) is the amount of 


income tax that a Group would be expected to pay (or recover) in respect of the Period, whilst amounts of 


income tax payable (or recoverable) in respect of future Periods are recognised as deferred tax liabilities 


(or assets). The characterisation of a particular tax or levy as income tax for purposes of this provision 


depends on its treatment under the applicable Acceptable Financial Accounting Standard. Generally, 


financial accounting standards define income taxes broadly, including all domestic and foreign taxes based 


on taxable profits, and taxes on distributed profits such as withholding taxes. Accordingly, the deduction of 


these taxes in the calculation of the Financial Accounting Profit (or Loss) will be reversed in the calculation 


of the Adjusted Profit Before Tax to the extent they are considered current or deferred income tax expense 


(or income) under the applicable Acceptable Financial Accounting Standard. In contrast, the deduction of 


taxes not considered current or deferred income tax expense (or income) under the applicable Acceptable 


Financial Accounting Standard in the calculation of the Financial Accounting Profit (or Loss) will not be 


adjusted in the calculation of the Adjusted Profit Before Tax. For example, customs and excise duties are 


not considered to be current and deferred income tax expense (or income) under applicable Acceptable 


Financial Accounting Standards.  


1084. In addition, subparagraph (a)(i) does not include interest charges for late payment of tax. In 


general, Covered Groups may be subject to interest charges for late payments of an amount of income tax 


due, but depending on the particular financial accounting standard, those interest charges can be 


recognised as either a tax expense or a financial charge. Therefore, allowing a deduction for this type of 


interest charge in computing the Adjusted Profit Before Tax ensures consistency in the treatment of interest 


charges. Also for reasons of neutrality, deductions for tax penalties will be reversed in many cases, 


regardless of their treatment under an Acceptable Financial Accounting Standard. Where tax penalties are 


recognised as a tax expense under an Acceptable Financial Accounting Standard, the deduction of tax 


penalties will be reversed from the Adjusted Profit Before Tax under subparagraph 1(a)(i) In other cases, 


where a tax penalty is not recognised as a tax expense under an Acceptable Financial Accounting 


Standard, the deduction of the penalty would be reversed from the Adjusted Profit Before Tax under 


paragraph 1(a)(v) provided it meets the threshold in that provision. 


1085. Subparagraph (a)(ii) provides for the reversal of dividends or other distributions received or 


accrued in respect of Specified Equity Interest that were reflected in the Financial Accounting Profit (or 


Loss) of a Covered Group under an Acceptable Financial Accounting Standard. This item is excluded on 


the basis that (a) dividends represent a distribution of profits earned by investee entity that have been 


included in the Adjusted Profit Before Tax of such entity and the inclusion of dividend income in the investor 


entity would represent a double counting of the same income, and because (b) dividends are excluded, in 


whole or in part, from the corporate income tax base in many Inclusive Framework jurisdictions, or, in other 


instances, the recipient benefits from tax relief (such as indirect credit for taxes paid). This provision covers 


dividends or other distributions of profits regardless of their form or the percentage of equity ownership 


interest of the recipient. No adjustment will generally be needed under subparagraph (a)(ii) with respect to 


dividends or other distributions received by Group Entities of the Covered Group from controlled Entities 


and Entities reported under the equity method as they are typically excluded from the calculation of the 


Covered Group’s Financial Accounting Profit (or Loss) under Acceptable Financial Accounting Standards.  
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1086. Subparagraph (a)(iii) provides for the reversal of gain, profit or loss arising from a series of items 


attributable to Specified Equity Interests: (i) disposition of a Specified Equity Interest ; (ii) changes in the 


fair value of a Specified Equity Interest; and (iii) profit or loss in respect of a Specified Equity Interest 


included under the equity method of accounting in the Consolidated Financial Statements of the Covered 


Group under an Acceptable Financial Accounting Standard, other than profit or loss derived from a Joint 


Venture unless that Joint Venture is the Ultimate Parent Entity of another Covered Group.   


1087. Subparagraph (a)(iii)(A) refers to gains and losses arising from a disposition of a Specified Equity 


Interest in any Entity. It is considered that inclusion of gains or losses from disposition of Specified Equity 


Interests in the Adjusted Profit Before Tax would result in double-counting of income on the basis that such 


gains largely relate to the expected future profits of the investee entity, and will commonly be included in 


the Adjusted Profit Before Tax of the investee entities if they are also in scope of the Convention. On this 


basis, such gains and losses are excluded. 


1088. Subparagraph (a)(iii)(B) relates to changes in the fair value of a Specified Equity Interest that is 


accounted for using a fair value accounting method, including mark-to-market. A fair value method re-


values the Specified Equity Interest periodically, with changes in value reported as gain or loss, either in 


the profit and loss statement or in the other comprehensive income section of the balance sheet. Fair value 


method gains or losses in respect of Specified Equity Interests are excluded from the Adjusted Profit Before 


Tax computation. This is because such gains or losses represent changes in the projected future cash 


flows generated from the underlying investee, where those cash flows will typically derive from profits 


included in the Adjusted Profit Before Tax of the investee entity or its controlling interest holder (or from 


other sources that are specifically excluded from the Adjusted Profit Before Tax of the investee) and the 


inclusion of such income in the investor entity would represent a double counting of the same income. 


Accordingly, excluded fair value gains require a negative adjustment and excluded fair value losses require 


a positive adjustment to the Financial Accounting Profit (or Loss). To the extent such fair value gains and 


losses are recorded in other comprehensive income or equity instead of the profit and loss statement, they 


may already have been excluded from the Adjusted Profit Before Tax and no adjustment is necessary 


under clause (B). It is noted that this specific provision with respect to Specified Equity Interests accounted 


for under fair value accounting included in subparagraph (a)(iii)((B) shall take precedence over the reversal 


in subparagraph (b)(i)(A) where both would otherwise apply. 


1089. Subparagraph (a)(iii)(C) relates to profit or loss arising from a Specified Equity Interest accounted 


for using the equity method of accounting in the Consolidated Financial Statements of the Covered Group, 


in which the Covered Group has joint control unless that Joint Venture is the Ultimate Parent Entity of 


another Covered Group. This is because such profit or loss have been included in the Adjusted Profit 


Before Tax of the investee entity or its controlling interest holder, and the inclusion of such income in the 


investor entity would represent a double counting of the same income. The adjustment required in respect 


of Specified Equity Interests accounted for under the equity method may be a positive or negative amount 


depending upon whether the Covered Group reported net income or net loss. An equity method net income 


is a negative adjustment to the Financial Accounting Profit (or Loss). An equity method loss is a positive 


adjustment to the Financial Accounting Profit (or Loss). Financial accounting standards typically require 


equity method accounting when the Covered Group holds a significant but non-controlling interest in an 


entity, ordinarily between 20 per cent and 50 per cent of the equity ownership interests in an entity.  


1090. Profit or loss derived from Joint Ventures is an exception to this reversal. This is on the basis that 


Joint Ventures are not consolidated on a line-by-line basis under an Acceptable Financial Accounting 


Standard  in the accounts of any other group on the basis that they are jointly controlled, and thus it is 


necessary to include the profits of a Joint Venture proportionately in the Adjusted Profit Before Tax of its 


owners to avoid such income being ignored for purposes of the Convention. Accordingly, profit or loss 


recognised in the Financial Accounting Profit (or Loss) of a Covered Group that derives from an interest in 







246    


      
  


a Joint Venture will not be subject to an adjustment under subparagraph (a)(iii)(C). For example, assume 


Group A is a Covered Group that has a 25 per cent equity ownership interest in a Joint Venture. Assume 


further that the Joint Venture recognises a profit of 100 in its profit or loss statement in Year 1. Group A 


reports a financial accounting profit of 500 in the same period, which accordingly includes a profit of 25 


recognised under the equity method from its investment in the Joint Venture. Other things being equal, the 


Adjusted Profit Before Tax of Group A would be 500 as the profit from its investment in the Joint Venture 


is not subject to a reversal under subparagraph (a)(iii)(C).  


1091. For purposes of this exception, a Joint Venture does not require the Covered Group to have a 


minimum percentage of ownership. However, it requires all the parties, or a group of the parties, to the 


arrangement, including the Covered Group, to have joint control and rights to the net assets of the Joint 


Venture. Though joint control generally requires the unanimous consent of all the parties with respect to 


decisions about the activities of the Joint Venture, the reference to joint control must be specifically 


considered in the context of the Acceptable Financial Accounting Standard used by the Covered Group to 


produce its Consolidated Financial Statements. It also requires that the profit or loss of the Joint Venture 


be recognised under the equity method of accounting. 


1092. In the case that a Joint Venture that is the Ultimate Parent Entity of a Covered Group, all profits of 


that joint-venture will be included in the determination of the Adjusted Profit Before Tax of the Covered 


Group in which the joint-venture is the Ultimate Parent Entity. To avoid such profits being counted twice 


for purposes of the Convention, they are therefore excluded from the Adjusted Profit Before Tax of the 


investors in the Joint Venture.   


1093. Subparagraph (a)(iv) provides for the reversal of expenses incurred with respect to illegal 


payments, which are generally treated as expenses for purposes of financial accounting rules, but which 


are disallowed as expenses under this Article for reasons of policy.  


1094. The concept of ‘illegal payments’ is intentionally broad in order to cover a wide range of disallowed 


expenses, including bribes and kickbacks. Legal treatment of certain payments can vary across 


Jurisdictions, so, to ensure consistency, a payment is considered “illegal” for purposes of the Convention 


if it is illegal under the laws applicable to the Ultimate Parent Entity, the Group Entity that made the payment 


or the Group Entity that incurred the expenses. This provision is intended to cover the case where the 


Ultimate Parent Entity itself does not pay bribes. For example, if the laws applicable to the Ultimate Parent 


Entity determine that the instruction by the Ultimate Parent Entity for another Group Entity to pay bribes is 


illegal, the expenses for such payments would fall within subparagraph (a)(iv) even if such payment is not 


illegal under the laws applicable to the Group Entity that made such payments. This rule would also cover 


any scenario where the payment is illegal only in the Jurisdiction of the payer Group Entity, and not the 


Entity that incurred the expense or the UPE (assuming those are all different), as might occur in limited 


instances where one Group Entity makes payment on behalf of another.       


1095. Subparagraph (a)(v) provides for the reversal of expenses for fines or penalties imposed on a 


Group Entity that equal or exceed EUR 50 000 per occurrence (or in the case of a fine or penalty imposed 


on a periodic basis until corrective action is taken, in the aggregate within a single Period) for a Group 


Entity or the equivalent in the functional currency of the Group Entity. For the avoidance of doubt, such 


fines or penalties would include extra territorial fines imposed by organisations located in a Jurisdiction 


other than the Jurisdiction where the liable Group Entity is located (e.g. fines or penalties related to 


competition law). The deduction of fines and penalties imposed by a government is commonly disallowed 


for tax purposes. The policy rationale for denying a deduction for fines and penalties is to confine their 


economic cost to the person that committed the act subject to the fine or penalty. This rationale would be 


diluted if the taxpayer were allowed to share the burden of the penalty with all taxpayers (by way of a tax 


deduction for it). However, fines and penalties, particularly those for minor offenses such as traffic tickets, 
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are more frequent than bribes and vary widely in amount. For example, they can range from a EUR 50 


traffic ticket incurred by a transportation company to a multi-million EUR fine for securities law violations 


incurred by a large corporation.  


1096. Recognising the de minimis nature of many fines and penalties, the Adjusted Profit Before Tax 


prohibits deduction only for fines and penalties that each equal or exceed EUR 50 000 (or the equivalent 


in an Entity’s functional currency). However, the disallowance applies also to fines that may be levied in 


respect of the same activity on a periodic basis (e.g. daily fines) that in the aggregate equal or exceed EUR 


50 000 (or the equivalent) in a single period for a specific entity. For a Covered Group that does not use 


euro as its functional currency, the threshold is applied by reference to the equivalent amount in the 


functional currency of the Covered Group. A periodic fine or penalty includes a fine or penalty that is 


assessed periodically until corrective action is taken but does not include separate fines that are for the 


same type of offense committed upon multiple occasions, such as traffic tickets. The purpose of the 


threshold is to continue to allow deductions for smaller fines that may not be specifically recorded as 


separate items in the accounts of the Covered Group. This approach avoids the complexity of tracking 


small fines and penalties for purposes of the Convention while at the same time preventing Groups from 


escaping liability because of a few large fines or penalties.  


1097. Interest charges for late payment with respect to tax or other liabilities to a government (including 


liabilities to government agencies and instrumentalities) are not considered fines or penalties for purposes 


of this provision, and do not need to be added back to Financial Accounting Profit (or Loss).  


1098. Subparagraph (b) provides for three additional adjustments. The first adjustment relates to any 


assets or liabilities that are subject to fair value or impairment accounting, the second adjustment relates 


to some situations where a Covered Group acquires an equity interest in another Entity, and the third 


adjustment relates to certain cases of disposition of an asset other than inventory. The policy rationale 


associated with each adjustment is mentioned below. 


1099. Subparagraph (b)(i) provides for the reversal of gains or losses or other impairment with respect 


to an asset or liability that is attributable to fair value or impairment accounting. Conceptually, the 


Convention requires that a Covered Group uses the realisation principle for assets and liabilities that are 


accounted for in a Group Entity’s financial accounts using the fair value method or impairment accounting. 


Subparagraph (b)(i) applies with respect to all assets and liabilities of all Group Entities but does not apply 


to a Specified Equity Interest of an Entity for which fair value is used, as subparagraph (a)(iii)(B) already 


expressly requires reversing the inclusion of gain, profit or loss arising from changes in the fair value of a 


Specified Equity Interest. Under subparagraph (b)(i), gain or loss associated with an asset or liability will 


arise when the asset or liability is disposed of or liquidated rather than as its value changes due to changes 


in market value or impairments. The policy justification for this treatment is to reduce volatility by 


crystallising the gain (or loss) for purposes of the Convention as of the actual date of disposition rather 


than from one period to the next in line with the accounting treatment. Accordingly, to determine Adjusted 


Profit Before Tax, under clause (A), a Group Entity must exclude fair value or impairment gain or loss in 


respect of assets or liabilities from the computation of Adjusted Profit Before Tax and under subparagraph 


(b)(i)(B), record gains or losses on such assets or liabilities only when realised upon a disposition or 


liquidation, treating the carrying value of the asset or liability for purposes of calculating that gain or loss 


as its carrying value at the date the asset was acquired or the liability was incurred less the sum of any 


depreciation or amortisation that was determined for the asset or liability and included in Financial 


Accounting Profit (or Loss) of the Covered Group since acquisition. For example, if a Group Entity holds 


convertible debt in a start-up company and the company performs poorly in its first few years, the Group 


Entity may be required, under the applicable accounting standard, to recognise a fair value loss on the 


investment. If the start-up is eventually acquired by an unrelated purchaser and the Group Entity disposes 


of the convertible debt for its original acquisition cost, the “gain” reported in the consolidated financial 
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accounts upon the disposition of the convertible debt is not really an economic gain but could be subject 


to re-allocation under the Convention. Subparagraph (b)(i) prevents this outcome by requiring the Covered 


Group to determine the gain upon disposition based on the original cost of the asset and to reverse any 


fair value loss. In instances where a disposed asset was previously subject to depreciation or amortisation 


charges prior to its classification as an asset accounted on a fair value basis, any such depreciation or 


amortisation will be deducted from the carrying value to avoid being double counted.   


1100. Subparagraph (b)(ii) requires, with respect to assets or liabilities of an Entity in which a Group 


Entity of a Covered Group acquired on or after the date of entry into effect described in Article 49 an equity 


interest for total consideration in excess of EUR 10 million such that the acquired Entity became a Group 


Entity of the same Covered Group, the use of the accounting carrying value of the assets and liabilities 


that was applicable from the perspective of the acquired Entity immediately before the acquisition for 


purposes of calculating (a) any depreciation, amortisation or other impairment amount with respect to those 


assets or liabilities, and (b) calculating any gain or loss in the event of the disposition of those assets or 


liabilities by  a Group Entity after deducting any depreciation, amortisation or other impairment amount 


determined under subparagraph (a). In other words, the Covered Group inherits the carrying value that the 


underlying acquired assets and liabilities had in the hands of the acquired Entity as at the date of 


acquisition. In determining whether the consideration paid to acquire the relevant equity interest exceeds 


the EUR 10 million threshold the cumulative total consideration paid in respect of the Covered Group’s 


equity interest in the Entity is considered where this has been acquired over multiple transactions. For 


example, if a Group Entity of the Covered Group acquired an initial non-controlling interest for consideration 


of EUR 6 million in Period 1 and the same or another Group Entity subsequently acquired a further interest 


for EUR 6 million in Period 2 that led to the Covered Group gaining a controlling interest in the investee 


the total consideration taken into account in determining that the EUR 10 million threshold has been met 


would be the sum of the two payments (i.e., EUR 12 million). Where a Group Entity of a Covered Group 


acquires an initial non-controlling interest then disposes part of that interest and then obtains a further 


interest resulting in the Covered Group gaining control of the investee the relevant total consideration 


would be equal to the sum of the two payments to acquire equity interests less the consideration received 


for disposition of the equity interests. If the Covered Group disposes of the assets and liabilities, any gain 


or loss on disposition of such assets would also be determined based on the carrying value of the assets 


and liabilities that was applicable from the perspective of the acquired Entity as at the date of acquisition, 


after deducting any depreciation, amortisation or other impairment amount determined as described above. 


The policy rationale for this adjustment is to ensure that any difference in the treatment of gains or losses 


from the transfer of asset and equity under the Convention does not lead to a permanent and unjustified 


reduction of the amount available for reallocation under the Convention. Given that gains and losses on 


dispositions of equity interests are excluded from the Adjusted Profit Before Tax of the disposing entity 


whereas the gains and losses on dispositions of assets are included, it is important to ensure that any step 


up in basis is not recognised by the acquirer in the case of an equity acquisition to ensure no erosion of 


the Adjusted Profit Before Tax. With respect to this adjustment, and the subsequent adjustment included 


in subparagraph (b)(iii), the reason for introducing this materiality threshold is to ensure that unnecessary 


administrative burden is not imposed on Covered Groups to perform these adjustments where the impact 


would be relatively minor. Where the materiality threshold is not satisfied, no adjustment would be 


performed to the Adjusted Profit Before Tax of the Covered Group with respect to the income or expense 


that would otherwise be subject to this adjustment.  


1101. Subparagraph (b)(iii) provides for the spreading over five periods of gain or loss from dispositions 


that occur on or after the date of entry into effect described in Article 49 of assets other than inventory that 


result in a  gain or loss from the disposal that exceeds EUR 10 million. Accordingly, subparagraph (b)(iii) 


allocates such gain or loss recognised upon the disposition evenly among the Period in which the 


disposition occurs and each of the four subsequent periods.  This adjustment corresponds to an adjustment 


in the Elimination Profit (or Loss) that addresses scenarios where the disposition of an asset would 
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otherwise result in an abnormally high or low Return on Depreciation and Payroll in the period in which the 


disposition occurs. Incorporating this adjustment in the Adjusted Profit Before Tax avoids temporal 


misalignment with the Elimination Profit (or Loss), however it should be noted that the materiality threshold 


applied for the two tax bases are not identical.  


1102. Subparagraph (c) provides for the “prior period adjustment” to the Financial Accounting Profit (or 


Loss) of the Covered Group for a Period in order to calculate Adjusted Profit Before Tax for that Period. 


This adjustment is defined in paragraph 2 and further explanation is provided in paragraph 1105 of this 


Explanatory Statement.  


1103. Subparagraph (d) provides for the exclusion of the Entity Financial Accounting Profit (or Loss) for 


each Entity that is an Excluded Entity, which will either increase or decrease the Financial Accounting 


Profit (or Loss) of the Covered Group. The term “Excluded Entity” is defined in Article 2(q) and refers to an 


Entity that is specifically excluded from the scope of the Convention. Generally, the assets, liabilities, 


income, expenses and cash flows of such Entities would not be consolidated on a line-by-line basis with 


other Entities under an Acceptable Financial Accounting Standard (this means that the adjustment in 


subparagraph (d) will rarely occur for most Groups; see also paragraph 87 of the Explanatory Statement. 


However, the financial results of an Excluded Entity may be included in the Consolidated Financial 


Statements of a Covered Group in a limited number of instances where the Excluded Entity reports third 


party revenues. In practice, this is only expected to be the case where an investment fund, or a real estate 


investment vehicle, is an Ultimate Parent Entity because it owns a Controlling Interest in other Entities. In 


such case the Ultimate Parent Entity, and other Entities in which it owns a Controlling Interest (depending 


on whether they meet the relevant conditions in Article 2(h)), is an Excluded Entity. Instances of an 


Excluded Entity that is consolidated by an Ultimate Parent Entity that is not an Excluded Entity itself are 


expected to be very rare and, if they occur, the adjustment in subparagraph (d) would likely have limited 


impact (for example, where a non-profit organisation or pension fund is consolidated). However, to ensure 


consistency in such limited circumstances, where the financial results of an Excluded Entity are 


consolidated, subparagraph (d) explicitly excludes Entity Financial Accounting Profit (or Loss) of Excluded 


Entities to the extent the profit or loss of such an Entity are included in Financial Accounting Profit (or Loss) 


of a Group. In other words, subparagraph (d) serves as a backstop to ensure that profits of Excluded 


Entities are not included in the Adjusted Profit Before Tax. The term Entity Financial Accounting Profit (or 


Loss) is defined in Article 2(p). In cases where the Financial Accounting Profit (or Loss) of the Excluded 


Entity includes income or expenses that relate to transactions or arrangements between the Excluded 


Entity and other Group Entities, such transactions or arrangements must be accounted for in accordance 


with the existing allocation of taxing rights to define Financial Accounting Profit (or Loss) attributable to the 


Excluded Entity and profits attributable to the other Group Entities that are involved in those transactions 


or arrangements.   


1104. Subparagraph (e) provides for the deduction of “relevant net losses” in accordance with paragraph 


3 (see discussion of paragraph 3 below). It establishes an ordering principle whereby relevant net losses 


(comprising both eligible net losses and transferred losses, if any) must be deducted in the chronological 


order of the prior Period(s) to which the losses correspond (i.e. ‘first-in, first-out’). Subparagraph (e) also 


confirms that relevant net losses are deducted in a Period only to up to the amount of the Financial 


Accounting Profit in the Period, after making the adjustments described in subparagraphs (a) through (d). 


Paragraph 2 


Prior period adjustment 


1105. Paragraph 2 defines the term “prior period adjustment”. The prior period adjustment means an 


adjustment corresponding to all changes in the opening equity of the Period that relate to a correction of 
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an error in the determination of the Financial Accounting Profit (or Loss) or a change in an accounting 


principle or policy and are attributable to transactions or other events that would have impacted the 


determination of Adjusted Profit Before Tax for (i) a prior Period when the Covered Group was a Covered 


Group or (ii) a prior Period that would be an eligible prior period but for the requirement that there be an 


unused loss with respect to that prior Period, had they initially been recorded in the prior Period on the 


same basis as that reflected in the relevant changes in the opening equity of the Period. 


1106. In general, when a Covered Group corrects an error in the determination of Financial Accounting 


Profit (or Loss) in a previous Period, it may be required to prepare restated Consolidated Financial 


Statements for the Period to which the error related. Pursuant to paragraph 2, a Covered Group may also 


need to re-determine its opening equity (i.e. the equity at the beginning of the Period) in the Period in which 


the error was discovered or as soon as practicable. The adjustments may increase or decrease the opening 


equity depending upon the nature of the error. For example, an erroneous exclusion of revenue in a 


previous Period will generally result in an increase to opening equity and a corresponding increase to 


income in the computation of the Adjusted Profit Before Tax in the Period when the error is corrected.  


1107. Similarly, when a Covered Group changes an accounting principle or policy used in the 


determination of its Financial Accounting Profit (or Loss), it may be required to re-determine its opening 


equity as if it had used the new accounting principle or policy in previous Periods. The change in accounting 


principle or policy may require either an increase or decrease in the opening equity, as an increase or 


decrease in opening equity represents the net income, gain, expense, or loss that, under the new 


accounting principle or policy, would have been included in that computation in a previous Period. The 


effect of the adjustment under paragraph 2 should correspond to the adjustment to opening equity. Thus, 


if a change in accounting principle or policy decreases opening equity, the prior period adjustment would 


be a negative adjustment that has the same effect as an additional deduction in the computation of 


Adjusted Profit Before Tax. Conversely, if a change in accounting principle or policy increases opening 


equity, the prior period adjustment would be a positive adjustment that has the same effect as an additional 


item of income in the computation of Adjusted Profit Before Tax. 


1108. Subparagraph (c) contains rules requiring the prospective spreading of the prior period adjustment 


where a materiality threshold is met. If the prior period adjustment for the Covered Group in the Period 


exceeds EUR 10 million, the adjustment is spread pro rata over the current Period plus the greater of the 


two subsequent Periods; or the number of subsequent Periods equal to the number of Periods to which 


the prior period adjustment in the Period relates minus one. If the prior period adjustment for the Covered 


Group in the Period is less than EUR 10 million the total amount is included in the Covered Group’s 


Adjusted Profit Before Tax in the Period in which the triggering event occurs. 


1109. To the extent that an error or a change in an accounting principle or policy is attributable to a 


Period that is prior to the application of the Convention to the Covered Group and that is not a Period that 


would be an eligible prior period and would also not be an eligible prior period if the requirement that an 


unused loss must be observed with respect to that prior Period were removed, the adjustment to opening 


equity does not result in a prior period adjustment under paragraph 2. By defining the relevant Periods for 


which prior period adjustments will be considered in this way, it is ensured that the Period taken into 


account for prior period adjustments is aligned with that same Period that losses might be carried forward. 


By adapting the definition of eligible prior period to not include the element of unused losses, the treatment 


of prior period adjustments will be neutral among circumstances where unused losses do or do not exist. 


Further, this adjustment will apply equally with respect to both upward and downward prior period 


adjustments.  


1110. In addition, the prior period adjustment applies only to items of income or expenses that were, or 


would have been, included in the computation of the Adjusted Profit Before Tax. In such cases, it must be 
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treated as an increase or decrease to the Financial Accounting Profit (or Loss) of the Covered Group. 


Otherwise, items of income or expenses that were not, or would not have been, included in the computation 


of the Adjusted Profit Before Tax should not be taken into account for the purpose of the prior period 


adjustment. 


Paragraph 3 


Relevant net losses 


1111. The definition of Adjusted Profit Before Tax in paragraph 1(e) provides for the deduction of 


“relevant net losses”, which are defined in paragraph 3 to include: (a) the “eligible net losses” of the 


Covered Group; and (b) any “transferred losses” available pursuant to an “eligible business combination” 


or an “eligible division”, if elected by the Covered Group and provided a business continuity requirement 


is met. Where a disclosed segment of the Covered Group was a covered segment in a prior Period, certain 


amounts are disregarded pursuant to paragraph 3(c) to prevent double counting in the computation of 


relevant net losses.  


1112. Paragraph 3, in combination with paragraph 1(e) provides that the “eligible net losses” and any 


“transferred losses” described in paragraph 4. are deducted as “relevant net losses” in the chronological 


order of the prior Period(s) to which such “eligible net losses” and “transferred losses” correspond. This 


mechanism follows a “first-in, first out” approach to the utilisation of losses. Under this mechanism, relevant 


net losses are not calculated for and allocated to a specific market jurisdiction, nor attributed to specific 


Group Entities of the Covered Group, but instead are calculated and reported through a single account at 


the level of the Covered Group. This means that relevant net losses must be reported and administered 


separately from any existing domestic loss carry-forward regime applicable to the Covered Group and its 


Group Entities (for documentation and reporting obligations, see Part V Section 1 (Administration)). 


1113. Paragraph 5(a) defines the term “eligible net losses”. The calculation of eligible net losses requires 


a retrospective computation starting from the Financial Accounting Profit (or Loss) of each eligible prior 


period and making the adjustments described in paragraph 1(a) through (d), as well as any other 


adjustment necessary to ensure that the eligible net losses are deducted in the chronological order of the 


prior period(s) to which they correspond. Eligible net losses will exist to the extent that, after making those 


adjustments for each eligible prior period, the total amount of cumulative financial accounting losses 


exceeds the total amount of cumulative Financial Accounting Profits over the eligible prior periods. The 


reference to the adjustments listed in paragraphs 1(a) through (d) means that, to achieve consistency, the 


same tax base rules apply to calculate the profit or loss of the current Period and that of any eligible prior 


period. Pursuant to paragraph 5(a), the same rules apply for the purpose of calculating the amount of 


losses of a separate Group or Entity that can be transferred to the Covered Group (“transferred losses”).  


1114. Paragraph 5(b) defines the term “eligible prior period” to include each Period: (1) starting with the 


earliest Period, if any, that falls within specified time limits and in which, after making the adjustments set 


out in paragraph 1(a) through (d), there is an unused loss (irrespective of whether the Group was a Covered 


Group during that earlier Period), and (2) ending with the Period immediately preceding the current Period. 


This rule ensures that any prior Period(s) following the first loss-making Period is automatically treated as 


an eligible prior period, regardless of whether such a prior period was profit- or loss-making. The 


consequence is that any Financial Accounting Profit (or Loss) reported by the Covered Group after that 


first loss Period is taken into consideration for the calculation of the amount of eligible net losses that is 


deductible from the profit of a Period.  


1115. Paragraph 5(h) defines the term “unused loss” as a Financial Accounting Loss of a Period that has 


not been offset by Financial Accounting Profit of a subsequent Period, after making the adjustments under 
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paragraph 1(a) through (d) in each Period (and disregarding any amount described in paragraph 3(c), to 


prevent double-counting if a disclosed segment was a covered segment in a prior period), in accordance 


with the rules of paragraph 1(e) An “unused loss” is therefore an amount that may give rise to a “relevant 


net loss”, deductible in the current Period.  


1116. Relevant net losses are deducted only up to the amount of the Financial Accounting Profit, if any, 


for the current Period, after making the adjustments under paragraph 1(a) through (d). This means that 


any excess amount of relevant net losses must be carried forward to the subsequent Period, and potentially 


be deducted in that Period if the other conditions in paragraph 3 are met for that Period (e.g. time limitations 


related to eligible prior periods). The deduction and carry-forward of relevant net losses (including relevant 


net losses that are constituted by transferred losses, where an election has been lodged pursuant to 


paragraph 3(b) is mandatory for the Covered Group, as this rule has an impact on the amount of profit 


subject to reallocation under Article 5.  


1117. Where a Covered Group falls out of scope in a Period and then comes into scope again under 


Article 3 in a subsequent Period, the mechanism described above to compute, deduct and carry-forward 


relevant net losses continues to apply unchanged. This means that any Financial Accounting Profits (or 


Losses) (as adjusted under paragraph 1(a) through (d)) of a Group from the intervening Period(s), as well 


as any transferred losses, are included in the calculation of relevant net losses available for deduction in 


any subsequent Period where the Covered Group is in scope. There is no difference in treatment between 


relevant net losses that are incurred by a Group before or after it first falls into scope under Article 3.  


1118. Where losses were incurred in more than one earlier Period, adjustments may be necessary 


pursuant to the chronological ordering principle in paragraph 1(e) to ensure that the unused losses from 


the earliest Period are deducted first against subsequent profits (i.e. in chronological order). Where a 


balance of relevant net losses is available for deduction and carried forward over several Periods by the 


Covered Group, such adjustments would also ensure that the profits from an earlier Period are not taken 


into consideration multiple times to offset prior losses under paragraph 3 (for an illustration, see Example 


2 below). In practice, this means that where a Covered Group deducts relevant net losses in a Period, but 


does not have sufficient Financial Accounting Profit (after adjustments) to absorb the entire balance of 


relevant net losses in that Period, the earliest unused losses must be deducted first. The excess amount 


of relevant net losses is carried forward and deducted in a subsequent Period to the extent that the relevant 


time limitations are satisfied (see definition of “eligible prior period” in paragraph 5(b)). 


1119. The loss carry-forward rules contained in paragraph 3 will be relevant for a Covered Group: (i) in 


the first Period the Covered Group falls in scope under Article 3], if it has unused losses from eligible prior 


periods (and potentially the subsequent Periods until such unused losses are either entirely offset by 


subsequent Financial Accounting Profit, or no longer available for carry-forward); (ii) following any later 


Period where there is a Financial Accounting Loss, as adjusted under paragraph 1(a) through (d); and 


(iii) subject to an election by the Covered Group pursuant to paragraph 3(b), following any business 


combination or division that gives rise to “transferred losses” in accordance with paragraph 4. 


1120. The application of the loss carry-forward rules in a given Period may either (i) have no effect on 


the Adjusted Profit Before Tax (i.e. where there are no relevant net losses available); (ii) reduce the amount 


available for reallocation under Article 5 (i.e. where, after deduction of the relevant net losses, the Adjusted 


Profit Before Tax of the Covered Group remains above the profitability threshold under Article 3; or (iii) 


prevent the reallocation of any profit under the Convention (i.e. where, after deduction of the relevant net 


losses, the Adjusted Profit Before Tax of the Covered Group falls below the profitability threshold under 


Article 3). In the latter scenario, as the Covered Group is in scope in the current Period (having satisfied 


the relevant threshold tests in Article 3), it must comply with the relevant filing and other administrative 
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obligations to demonstrate that it does not have any profit available for reallocation in that period under 


Article 5.  


Box 20. Examples – Relevant net losses 


Example 1 – Application of the deduction of relevant net losses and profitability test 


In Example 1, the Group is profitable in all periods within the applicable time limitations for loss carry-


forward, except for P-1 where it incurred a Financial Accounting Loss, after making the adjustments 


under paragraph 1(a) through (d). The Group has consistently earned revenues above the revenue test 


threshold, and began to earn profits above the profitability test threshold in P-3. Despite significant 


profits in P-2, the Group meets all scope threshold requirements for the first time only in the current 


Period, becoming a Covered Group. In addition to satisfying the revenue test and the profitability test 


in the current Period, the Group satisfies the prior period test (having a pre-tax profit margin greater 


than 10 per cent in both P-3 and P-2) and the average test (having an average pre-tax profit margin, 


from P-4 through the current period, greater than 10 per cent). (See Article 3 for further detail on the 


relevant threshold tests.) 


To determine the Covered Group’s Adjusted Profit Before Tax in the current Period, it must make all of 


the adjustments under of Annex B Section 2(1)(a) through (d) and deduct pursuant to paragraph 1(e) 


any “relevant net losses” that may be available for carry-forward. 


To determine whether any relevant net losses are available for deduction: 


• The Covered Group must first identify whether any prior Period qualifies as an “eligible prior 


period” – i.e. whether there is any prior period within the applicable time limitations with an 


unused loss. This takes into account the adjustments under paragraph 1(a) through (d) for each 


prior period. Under the facts of Example 1, the only prior Period with a Financial Accounting 


Loss (after adjustments) is P-1, which is within the applicable time limitations. As the loss in P-


1 has not been offset by subsequent profits; the full amount of this loss is therefore an “unused 


loss”, and P-1 is the sole “eligible prior period” of the Covered Group. 


• To determine the balance of “eligible net losses” under paragraph 3(a) to carry forward in the 


current period, the profits and losses of all eligible prior periods must be netted. As P-1 is the 


only eligible prior period, the full amount of losses incurred in that Period (EUR 630 million) is 


available for carry-forward as “relevant net losses” in the current Period. 


• The Covered Group does not make any election to deduct transferred losses in the Period under 


paragraph 3(b). 


• The relevant net losses carried forward in the current period (EUR 630 million) are deducted in 


the computation of the Covered Group’s Adjusted Profit Before Tax. Since the relevant net 


losses are fully absorbed by the Financial Accounting Profit in the current Period, there will be 


no “unused loss” to carry forward to subsequent Periods. 


After deduction of relevant net losses, and having made all of the adjustments under paragraph 1(a) 


through (d), the Covered Group’s “Adjusted Profit Before Tax” in the current period is EUR 2,87 billion. 
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(EUR’000,000 


unless 


specified) 


P-5 P-4 P-3 P-2 P-1 Current Period 


Adjusted 


Revenues 
20,500 21,000 22,000 24,000 21,000 25,000 


Financial 


Accounting Profit 
(or Loss) after 


adjustments 


615 1,890 2,820 3,840 (630) 3,500 


Pre-Tax Profit 


Margin (%) in the 
Period 


3 9 13 16 -3 14 


Relevant net 


losses carried 
forward from 


earlier Periods 


- - - - - 630 


Adjusted Profit 


Before Tax 
- - - - - 2,870 


Excess relevant 


net losses carried 


forward to 
subsequent 
Period 


- - - - - 0 


 


Example 2 – Adjustment to ensure relevant net losses are deducted in chronological order 


In Example 2, the Group incurred very significant losses associated with its start-up costs in P-11 and 


P-10, and turned profitable as of P-9. The Group began to earn profits above the profitability test 


threshold in P-5, and revenues above the global revenue test threshold in P-3. Despite significant 


revenues and profits in P-3 and P-2, the Group met all scope threshold requirements for the first time 


only in P-1, becoming a Covered Group. In addition to satisfying the revenue test and the period test in 


P-1, the Group satisfies the prior period test (having a pre-tax profit margin greater than 10 per cent in 


P 5 through P-2) and the average test (having an average pre-tax profit margin in P-5 through to P-1, 


greater than 10 per cent). As the averaging mechanism only looks to current Period and the four Periods 


immediately preceding a particular Period, the Financial Accounting Profits and losses from P-6 and 


earlier Periods (including the losses incurred in P-11 and P-10) are not taken into account for scoping 


purposes in P-1. The Group continues to meet the scope tests in the current Period (P), and thus 


remains a Covered Group. 


To determine the Covered Group’s Adjusted Profit Before Tax in P-1, it must make all of the adjustments 


under paragraph 1(a) through (d), and deduct any “relevant net losses” that may be available for carry 


forward. 


To determine whether any relevant net losses are available for deduction in P-1: 


• The Covered Group has unused losses in periods P-11 and P-10, which are both within the 


applicable time limitations for P-1. The prior Periods from P-11 to P-2 are therefore “eligible prior 


periods” of the Covered Group in P-1. 


• The “eligible net losses” available for deduction under paragraph 3(a) in P-1 are equal to the 


amount by which the cumulative Financial Accounting Losses (after adjustments) from P-11 and 


P-10 exceed the cumulative Financial Accounting Profits (after adjustments) from P-9 through 


P-2 ((10+10) – (0.5+1+1+1+1.5+2+3+3) = EUR 7 billion). 
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• The Group does not make any election to deduct transferred losses in the Period under 


paragraph 3(b) 


• The relevant net losses are carried forward to P-1 (EUR 7 billion) and deducted from Financial 


Accounting Profit for the period (EUR 4 billion) to compute the Covered Group’s Adjusted Profit 


Before Tax. Since the Covered Group’s relevant net losses are not fully absorbed by the 


Financial Accounting Profit in P-1, the excess amount of relevant net losses (EUR 3 billion) is 


potentially carried forward to the subsequent Period (P). 


To determine the Covered Group’s Adjusted Profit Before Tax in the current Period (P), it must make 


all of the adjustments under paragraphs 1(a) through (d), and deduct any relevant net losses that may 


be available for carry forward. The Group does not make any election to deduct transferred losses in 


P. 


To determine whether any “relevant net losses” are available for deduction in P, the starting point is the 


excess amount of relevant net losses not deducted in P-1 (EUR 3 billion). As the computation of “eligible 


net losses” utilises (adjusted) Financial Accounting Losses in the chronological order of the relevant 


eligible prior periods of those Financial Accounting Losses, all of the unused losses from P-11 will have 


already been utilised in arriving at the “eligible net losses” for P-1. This excess amount accordingly 


comprises only unused losses from P-10 which were incurred within the applicable time limitations. The 


excess amount can thus be carried forward and deducted for the calculation of the Adjusted Profit 


Before Tax of the current Period (P), reducing the latter from EUR 5 billion to EUR 2 billion. The Covered 


Group does not have any excess amount of relevant net losses to carry forward to the next Period. 


(EUR 


’000,000,000 


unless 


specified) 


P-11 P-10 P-9 P-8 P-7 P-6 P-5 P-4 P-3 P-2 P-1 
Current 


Period 


Adjusted 


Revenues 
5 5 10 10 10 10 12 15 21 22 25 25 


Financial 


Accounting 


Profit (or 
Loss) after 
adjustments 


-10 -10 0.5 1 1 1 1.5 2 3 3 4 5 


Pre-Tax Profit 


Margin (%) in 
the Period 


-200 -200 5 10 10 10 12.5 13.3 14.3 13.6 16 20 


Relevant net 


losses carried 
forward from 
earlier 


Periods 


- - - - - - - - - - 7 3 


Adjusted 


Profit Before 
Tax 


- - - - - - - - - - 0 2 


Excess 


relevant net 
losses carried 
forward to 


subsequent 
Period 


- - - - - - - - - - 3 0 
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Business continuity requirement 


1121. A Covered Group may only deduct an amount of transferred losses arising from an eligible 


business combination or eligible division under paragraph 3(b) as “relevant net losses” if the business 


continuity requirement is met. This business continuity requirement applies to each eligible business 


combination or eligible division separately. It comprises two cumulative conditions – one retrospective and 


one prospective, as from the time of the eligible business combination or eligible division. In order to 


recognise transferred losses from such an eligible business combination or eligible division, the Covered 


Group must demonstrate that both tests are satisfied.  


1122. This business continuity requirement is intended to prevent loss trafficking. For example, the 


requirement would prevent the transfer of losses where a Covered Group acquires a Group that no longer 


carries on any business activity, solely for the purpose of utilising its unrelieved losses; or, where a Covered 


Group acquires a Group with unrelieved losses only to immediately terminate that Group’s business activity 


post-acquisition. The business continuity requirement seeks to ensure a degree of continuity between the 


economic identity of the underlying business that generated the transferred losses and the business being 


carried on at the time such transferred losses are deducted by the Covered Group. That said, it does not 


purport to specifically trace the business activities to which a particular loss may relate. It applies at the 


level of a Group generally, and only with respect to the 12-month period preceding the business transfer 


and the 24-month period that follows.  


1123. Under the business continuity requirement: (i) the transferred entity or group or the part of the 


predecessor group that was transferred to the Covered Group must carry on the same or similar 


business(es) as it did immediately before the eligible business combination or eligible division throughout 


the 12-month period immediately preceding the eligible business combination or eligible division; and (ii) 


the Covered Group must carry on the same or similar business(es) as the transferred entity or group or 


the part of the predecessor group that was transferred to the Covered Group throughout the 24-month 


period following the eligible business combination or eligible division.  


1124. In the case of an eligible division, the part of the predecessor group that is relevant for the purpose 


of applying this requirement is the part of the predecessor group transferred to the Covered Group. This 


means the business continuity requirement will not extend to an activity of the predecessor group that is 


transferred to a Group other than the Covered Group following the eligible division.  


1125. The business continuity requirement is not intended to apply at a granular level. Instead, the overall 


nature or identity of the transferred business activities must be considered, in light of all relevant facts and 


circumstances, to determine whether a “same or similar business” is being carried on. The term “business” 


generally designates the integrated set of activities (i.e. processes, actions) and assets capable of being 


conducted and managed for the purpose of providing goods or services to customers and generating 


income. The notion of “same or similar” is intended to be broad and to capture changes that, although they 


may be significant, do not alter the core nature of the underlying business activities. In such circumstances, 


the conditions of the business continuity requirement would be met. For example, following an eligible 


business combination or eligible division, it is normal for certain changes to be made as part of the 


integration of the relevant business within the new structure of the Covered Group. Often these changes 


may relate to the creation of synergies, the centralisation of certain business functions at the level of the 


head office or at other levels of the Covered Group, the expansion into new markets, the adoption of new 


technologies or be part of normal organic expansion and growth strategy following the integration. The 


conditions of the business continuity requirement are only intended to capture instances where the 


changes are significant and effectively result in the cessation of the initial business.  
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1126. Several factors will be of particular relevance in applying the business continuity requirement and 


could indicate that a “same or similar business” is being carried out: 


• Assets. Whether there has been a significant change in the asset base of the transferred group, 


entity or relevant part of the predecessor group. In particular, the focus should be on whether the 


assets that previously drove the economic returns of the business are being used in the same way. 


This includes both tangible assets (e.g. plant and machinery) and intangible assets (e.g. intellectual 


property), whether or not recognised on the balance sheet of the Covered Group. The normal 


replacement or upgrade of assets in the ordinary course of the business would not be considered 


a significant change. Further, where assets are disposed of, or otherwise no longer used in the 


ordinary course of the business (e.g. as a result of synergies or streamlining or other similar 


strategies commonly pursued following an eligible business combination or eligible division), this 


would not constitute a significant change. Instead, a significant change should be understood as a 


wholesale change in the way the Covered Group uses and exploits its assets to generate value.  


• Employees. The number or composition of employees of the business does not significantly 


change over the relevant period, for instance, as a result of wholesale redundancies that follow the 


termination of certain business lines or abandonment of certain markets. However, where the 


number or composition of the employees of the business is streamlined or redeployed to tailor 


workforce allocation to the new circumstances and drive value following the eligible business 


combination or eligible division (as may be expected), this would not constitute a significant 


change.  


• Goods or services produced. The type of core goods and/or services provided to third party 


customers remains broadly the same or similar over the relevant period. This could be 


demonstrated through an examination of the Consolidated Financial Statements of the Group, 


which will ordinarily disclose a significant change in the goods or services provided by the Group 


under the relevant Acceptable Financial Accounting Standard. Further, additional publicly available 


information, such as industry classification codes (e.g. SIC or NACE codes), investor relations 


presentations or other materials, could provide information on relevant changes to the Group’s core 


goods and/or services offerings.  


• Revenues. The revenues generated by the business from the supply of core goods and services 


to third party customers do not significantly decrease over the relevant period as a result of 


decisions taken by the business to change the way that the group earns revenues after the eligible 


business combination or eligible division. Where revenues significantly decrease as a result of 


factors outside the control of the business, for instance, as a result of a general downturn, this 


would not be an indicator of a significant change for purposes of the business continuity 


requirement.  


• Business processes. The processes through which the business activities are carried on and the 


means through which the business interacts with and delivers its goods and services to the 


customer base (e.g. production methods, sales strategies) are not changed in a significant way. 


Strategic and operational improvements that do not impact the underlying business processes but 


contribute to generating economic returns in the ordinary course of the business (e.g. adopting 


new technologies to supply goods or services more effectively) would not be considered a 


significant change. 


1127. Moreover, temporary suspensions of activities for legitimate business reasons (e.g. to adapt to 


new regulatory requirements) would not cause a Covered Group to fail the business continuity requirement. 







258    


      
  


1128. The factors listed above are indicative in nature and must be assessed in light of all relevant facts 


and circumstances. 


Rule to prevent double-counting where a disclosed segment was a covered segment in a 


prior period 


1129. Paragraph 3(c) provides a transitional rule for cases where a Group becomes a Covered Group 


after one of its disclosed segments was a covered segment. This rule is intended to prevent the double-


counting of profits and losses at the group and segment levels. The reverse scenario (i.e. where a disclosed 


segment comes into scope of the Convention after the Group reporting that disclosed segment was a 


Covered Group) is addressed as part of the definitions of “segment relevant net losses” and “segment 


eligible prior period” in Annex C Section 4(8)(f) and (i), respectively. 


1130. The rule effectively excludes the profits and losses of the concerned disclosed segment, over 


relevant prior Periods, in the computation of the Covered Group’s relevant net losses. The rule applies 


regardless of whether the Group continues to report the same disclosed segment in the current Period. 


This rule avoids double-counting by ensuring that the disclosed segment’s results are disregarded in 


respect of any prior Period where those same results were already taken into account under the 


Convention in computing that disclosed segment’s segment adjusted profit before tax (either because it 


was a covered segment in the prior Period, or because the disclosed segment’s profit or loss in the prior 


Period was taken into account in calculating the segment relevant net losses carried forward and deducted 


under the Convention). 


1131. Paragraph 3(c)(i) provides that the segment financial accounting profit (or loss), after making the 


relevant adjustments under Annex C Section 4(8)(d)(i) and (ii), of the disclosed segment is disregarded in 


respect of (A) any Period in which the disclosed segment was a covered segment, and (B) any Period that 


was a segment eligible prior period of that disclosed segment.  


1132. Paragraph 3(c)(ii) provides that any amount of segment transferred losses attributable to the 


concerned disclosed segment is also disregarded in computing the amount of relevant net losses of the 


Covered Group. Any amount of transferred losses arising from an eligible business combination or eligible 


division that has not been attributed to the disclosed segment pursuant to Annex C Section 4 remains 


available for deduction by the Covered Group pursuant to Annex B Section 2(3)(b). 


1133. The precise amounts described in paragraph 3(c) will already have been calculated and reported 


pursuant to the provisions of Annex C Section 4 in the prior Period(s) where the disclosed segment was a 


covered segment. 


Box 21. Example – Interaction between group- and disclosed segment- level losses (Group 


reporting the covered segment was previously a Covered Group) 


This example makes reference to the Financial Accounting Profit of Group X (after making the relevant 


adjustments under Annex B Section 2(1)(a) through (d)) and the segment financial accounting profit of 


Segment C (after making the relevant adjustments in subdivisions (i) and (ii) of the definition of “segment 


adjusted profit before tax”). These figures are reflected in the table further below. 


The facts of this example build upon those provided in the example in Box 32(Interaction between 


disclosed segment- and group-level losses (Group reporting the covered segment was previously a 


Covered Group)) in the Explanatory Statement on Annex C Section 4(8)). In summary, in that example: 
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• Group X was a Covered Group for the first time in P-2. It carried forward unused losses incurred 


in P-3 Group X had not incurred any prior to P-3; P-3 was the sole eligible prior period of Group 


X. 


• Disclosed segment C, a disclosed segment reported by Group X, became a covered segment 


for the first time in P. It carried forward segment unused losses incurred in disclosed segment 


C in P-4. P-4 and P-1 were the two segment eligible prior periods of disclosed segment C. 


• No other disclosed segment of Group X has ever been a covered segment. 


• No election has been made to recognise any transferred losses or segment transferred losses. 


In P+1, disclosed segment C is again a covered segment. It did not have any segment relevant net 


losses to carry forward and deduct (including any segment transferred losses). 


In P+2, Group X comes into scope for the second time. The Financial Accounting Profit of Group X in 


P+2, after making the relevant adjustments under Annex B Section 2, is EUR 2.5 billion. To compute 


the Adjusted profit before tax, any relevant net losses (comprising both eligible net losses and 


transferred losses, if any) are carried forward and deducted from that amount.  


(The Financial Accounting Losses incurred by Group X in P-3 were fully offset by the financial 


accounting profit of Group X in P-2, after making the relevant adjustments in each period (see example 


in Box 32, referred to above). As a result, the losses incurred in P-3 are no longer considered to be 


unused losses. The analysis below thus focuses only on subsequent periods.) 


To avoid double-counting in calculating the relevant net losses for Group X in P+2, Group X must 


disregard the following amounts: (i) the segment financial accounting profit (or loss) (after making the 


relevant adjustments) of disclosed segment C in any Period in which disclosed segment C was a 


covered segment (P, P+1) and any Period that was a segment eligible prior period of disclosed segment 


C (P-1, P-4); and (ii) any amount of segment transferred losses attributable to disclosed segment C 


(nil).  


• Eligible net losses of Group X are determined by reference to its eligible prior periods, if any, 


which requires the identification of the earliest Period with an unused loss. (As explained above, 


Group X has no unused losses in P-2 or earlier Periods, so the analysis below focuses only on 


periods after P-2.) Under the rule to avoid double-counting, this exercise must be carried out by 


disregarding the relevant amounts, such that: 


o In P-1 (an eligible prior period of disclosed segment C): the (adjusted) segment financial 


accounting profit of disclosed segment C is removed from the (adjusted) financial 


accounting profit of Group X for that Period (EUR 1,650 million – EUR 100 million = EUR 


1,550 million). 


o In P (a Period in which disclosed segment C was a covered segment): the (adjusted) 


segment financial accounting profit of disclosed segment C is removed from the (adjusted) 


financial accounting profit of Group X for that Period (EUR 1,950 million – EUR 2,050 million 


= EUR (-100) million). 


o In P+1 (a Period in which disclosed segment C was a covered segment): the (adjusted) 


segment financial accounting profit of disclosed segment C is removed from the (adjusted) 


Financial Accounting Loss of Group X for that Period (EUR 1,750 million – EUR 3,050 million 


= EUR (-1,300) million). 


• On the basis of the revised amounts described above, P and P+1 are identified as the eligible 


prior periods of Group X (i.e. the earliest prior Period within applicable time limitations with an 


unused loss, and any subsequent Period between that Period and the current Period). The 


eligible net losses of Group X in P+2 are therefore equal to EUR 1,400 million (EUR 100 million 


[P] + EUR 1,300 million [P+1]), i.e. the total amount of cumulative segment financial accounting 
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losses that exceed the total amount of cumulative segment financial accounting profits over the 


segment eligible prior periods, after making relevant adjustments in each Period, and after 


excluding the amounts previously taken into account in computing the segment adjusted profit 


before tax of disclosed segment C under the Convention.  


• No election is made to recognise any transferred losses. 


• In computing its Adjusted Profit Before Tax for P+2, Group X carries forward and deducts 


relevant net losses of EUR 1,400 million (such that its Adjusted Profit Before Tax for P+2 is 


equal to EUR 1,100 million). These relevant net losses are constituted by losses arising in P 


and P+1, disregarding any profit earned in those Periods in disclosed segment C (because 


those profits have already been taken into account, for purposes of the Convention, in 


computing the segment adjusted profit before tax of disclosed segment C in P and P+1). 


 


Adjusted group or segment financial accounting profit (or loss), in EUR million 


  
P-2 P-1 P P+1 P+2 


Group X 


[disregarding Disclosed 


segment C] 


2100 
1650 


[1550] 


1950 


[-100] 


1750 


[-1300] 
2500 


Disclosed segment A 550 1200 100 -600 300 


Disclosed segment B 600 350 -200 -700 200 


Disclosed segment C 950 100 2050 3050 2000 


 


 


Paragraph 4 


Transferred losses 


1134. The rules on transferred losses allow the Covered Group, in certain circumstances, to elect to 


deduct unrelieved losses that were not reported in its Consolidated Financial Statements and that relate 


to a business that has since become a part of the Covered Group. Paragraph 4 sets out the general rules 


to calculate the amount of transferred losses that a Covered Group may elect to deduct pursuant to 


paragraph 3(b). Such transferred losses may be deducted as part of the Covered Group’s relevant net 


losses in the calculation of its adjusted profit before tax in the Period. Pursuant to paragraph 1(e), 


transferred losses are deducted as relevant net losses in the chronological order of the prior Period(s) to 


which such transferred losses correspond and are carried forward accordingly (subject to the time 


limitations provided under paragraph 3(b).). 


1135. The deduction of transferred losses is optional; the Covered Group may make an election in this 


respect for each relevant eligible business combination or eligible division. Such an election is made only 


once in respect of a particular business combination or division. Paragraph 3(b)(iii). requires that the 


election be lodged in the first Period ending after the relevant eligible business combination or eligible 


division in which the Covered Group is a Covered Group. This election would also cover, as applicable, 
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any prior transactions that may result in the transfer of losses to the transferred business (i.e. ‘successive 


transfers’, see paragraph 1144 below). This rule is intended to ensure consistency in the treatment of 


eligible net losses and transferred losses, and in the application of the chronological ordering principle set 


out in paragraph 1.e.  


1136. Paragraph 4 sets out the rules to calculate the amount of transferred losses, if any, arising from 


an eligible business combination or an eligible division. These rules refer to those set out under paragraph 


3 for the calculation a Covered Group’s relevant net losses, adapted where necessary to apply to a 


transferred entity or group, or a predecessor group. 


Eligible business combinations 


1137. Paragraph 4(a) covers an “eligible business combination”, which broadly comprises operations 


where the Covered Group acquires an entire group (a “transferred group”) or an entity that was not a Group 


Entity of another Group (a “transferred entity”). More precisely, “eligible business combination” is defined 


in paragraph 5(e) to mean a transaction or arrangement that is reported as a business combination in the 


Consolidated Financial Statements of a Covered Group, and in which: (i) an Entity that was not a Group 


Entity of another Group at the time of the transaction or arrangement is transferred, such that it becomes 


a Group Entity of a Covered Group; or (ii) all or substantially all the assets and liabilities of another Group 


are transferred such that each of the transferred Group Entities of that other Group becomes a Group 


Entity of the Covered Group, and any non-transferred part of that other Group is not a Group separate 


from the Covered Group following the transaction or arrangement. The “transferred entity” or “transferred 


group” is the Entity or Group that is transferred to the Covered Group in the eligible business combination. 


The threshold of “all or substantially all” in paragraph 5(e)(ii) would be satisfied where at least e.g. 


90 per cent of the assets and liabilities of the other Group is transferred to the Covered Group as a result 


of the business combination. 


1138. The transaction or arrangement must first constitute a business combination under the relevant 


Acceptable Financial Accounting Standard to qualify as an eligible business combination. It is the treatment 


under the Acceptable Financial Accounting Standard that is determinative in this respect. The term 


“business combination” is commonly used across different Acceptable Financial Accounting Standards 


and is a broad term that includes a transaction or other event in which an acquirer obtains control of one 


or more businesses. This includes transactions sometimes colloquially referred to as “true mergers” or 


“mergers of equals”.  


1139. Where not all of the assets and liabilities of the other Group are transferred to the Covered Group 


in the business combination, the non-transferred part of the other Group must not continue to exist as a 


separate Group after the business combination in order to qualify as an eligible business combination. This 


condition will be satisfied, for example, in the following situations: 


• the non-transferred part of the other Group is liquidated as a result of the business combination (or 


shortly after the business combination, and as part of the same series of transactions or 


arrangement), in accordance with a plan developed by the parties at the time of the business 


combination; or 


• the Entity or Entities of the other Group that continue to exist following the business combination 


do not qualify as a Group for purposes of the Convention, for example where such Entities are 


each sold separately to third parties (see the definition of “Group” in Article 2(v)).  


1140. This means, for example, that a business combination involving the acquisition of 90 per cent of 


the assets and liabilities of an existing group, with the remaining 10 per cent being liquidated, could qualify 
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as an eligible business combination. By contrast, a business combination involving the transfer of (for 


example) only 20 per cent of the business of an existing group (the seller) to the Covered Group could not 


qualify as an eligible business combination.  Conversely, a business combination involving the transfer of 


more than 90 per cent of the business of the seller to the Covered Group but where both the seller and the 


Covered Group continue to exist as separate Groups following the transfer, could not qualify as an eligible 


business combination.  


1141. Following an eligible business combination, a Covered Group may elect to deduct the total amount 


that would have been the relevant net losses (including both eligible net losses and transferred losses) of 


the transferred entity or group at the time of the eligible business combination. The same rules are therefore 


applied to a transferred entity or group to calculate transferred losses as those that apply under paragraph 


3 to calculate the relevant net losses of a Covered Group.  


1142. The eligible net losses of the transferred entity or group are calculated under paragraph 3(a), as if 


the eligible prior period(s) of the transferred entity or group included only prior Period(s) that would be 


eligible prior period(s) of the Covered Group if any unused loss of the transferred entity or group were an 


unused loss of the Covered Group. This amount is therefore calculated by reference to the Financial 


Accounting Profit (or Loss) of each eligible prior period(s) of the transferred entity or group, after making 


the adjustments in paragraph 1(a) through (d), ensuring consistency in the application of the tax base rules. 


Importantly, at any given time, the same time limitations apply for the purpose of identifying the eligible 


prior period(s) of the transferred entity or group as for the Covered Group itself. 


1143. The definition of Financial Accounting Profit (or Loss)” in paragraph 5(a) refers to the Consolidated 


Financial Statements prepared by the Ultimate Parent Entity of a Group. This means that the eligible prior 


period(s) of a transferred group cannot include Periods where the transferred group was part of any other 


Group. By extension, the eligible prior period(s) of a transferred entity can only include those Periods in 


which the transferred Entity was not a Group Entity of any Group. 


1144. With respect to any losses transferred to the transferred entity or group in a separate, prior eligible 


business combination or in a prior eligible division, the amount of transferred losses is calculated under 


paragraph 3(b), if elected by the Covered Group. This ensures the consistent application of the tax base 


rules at the level of the transferred entity or group. Importantly, only losses incurred within the time 


limitations described in the definition of eligible prior period may be taken into consideration (subject to all 


other conditions of paragraphs 3(b) and 4 being met). 


Box 22. Examples – Transferred losses 


Example 1 – Transferred losses after an “eligible business combination” 


In this example: 


• The Covered Group is a large manufacturer and distributor of consumer products that has been 


consistently in scope under Article 3 within the applicable time limitations for loss-carry forward 


and that has not incurred any losses during this time. The Covered Group therefore does not 


have any eligible net losses that would comprise relevant net losses available for deduction 


pursuant to paragraph 3(a); and  


• Group A is a small manufacturer and distributor of related consumer products that has never 


been in scope under Article 3 and that has been predominantly loss-making over recent Periods. 
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The Covered Group acquires Group A in the current Period as part of a transaction that qualifies as an 


“eligible business combination”. 


If the Covered Group elects to do so, it may deduct any transferred losses arising from that eligible 


business combination, under paragraph 3(b), calculated in accordance with the rules in paragraph 4. 


To determine whether any losses can be transferred, two conditions must be met:  


• First, it must be determined whether the eligible business combination gives rise to any amount 


of “transferred losses” (i.e. whether the transferred group (Group A) has an amount of unrelieved 


losses that would have constituted “relevant net losses” under paragraph 3, as per the rules in 


paragraph 4(a)); 


• Second, if an amount of transferred losses arises from the eligible business combination, the 


Covered Group must show that the business continuity requirement set out in paragraphs 3(b)(i) 


and 3(b)(ii)) are satisfied.  


In applying the business continuity requirement, the first condition (paragraph 3(b)(i))) would generally 


be satisfied, for example, by showing (with reference to the information reported to investors and other 


relevant sources) that Group A has been actively operating its business, with a view to generating 


revenues through similar business processes, over the previous 12 months, and with no significant 


divestment of the business assets driving its economic return (e.g. manufacturing facilities, retail 


spaces). The second condition (paragraph 3(b)(ii))) would be satisfied provided that Group A’s business 


is effectively continued within the Covered Group, and that any significant changes are made for 


relevant business purposes with a view to continuing Group A’s business activities (e.g. changes 


intended to implement synergies, such as to combine manufacturing processes or to share retail space). 


If at any time during the 24 months following the eligible business combination, the Covered Group 


implements an internal reorganisation whereby, for example – 


• it divests itself of most of the assets that had been used by Group A in the ordinary course of 


its business;  


• it lets go of the employees that had previously worked for Group A (or redeploys them to wholly 


unrelated activities); and 


• it decides to discontinue the product lines previously manufactured and distributed by Group A 


and there is a corresponding reduction of third-party revenues derived from the supply of those 


products;  


these factors, taken together, would indicate that the Covered Group has ceased to carry out the same 


or similar business as that of Group A prior to the eligible business combination. The second condition 


of the business continuity requirement would not be satisfied, and the deduction for transferred losses 


would not be permitted and/or would be reversed.  


To deduct an amount of transferred losses following the eligible business combination, the amount that 


would have been the “relevant net losses” of Group A under paragraph 3(b) (referring only to periods 


within the applicable time limits) must be determined: 


• Group A has unused losses in the prior Periods P-9 through P-1, which are all within the time 


limitations for the current Period, and are therefore all eligible prior periods of Group A.  


• The relevant net losses of Group A available for transfer are equal to the cumulative Financial 


Accounting Losses (after adjustments) from P-9 through to P-1 (EUR 2,318 million), noting that 


Group A has not made any profits in prior Periods to offset such losses and has not been 
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involved in any prior business combinations or divisions that could give rise to transferred 


losses.  


• The Covered Group must satisfy the business continuity requirement (see discussion above).  


• The Covered Group can elect, under paragraph 3(b), to deduct the transferred losses resulting 


from this eligible business combination, i.e. the amount that would be the relevant net losses of 


Group A (EUR 2,318 million), in the computation of its adjusted profit before tax in the current 


Period. 


Group A 


(EUR’000,000 


unless 


specified) 


P-9 P-8 P-7 P-6 P-5 P-4 P-3 P-2 P-1 


Transfer 


(Current 


Period) 


Adjusted 


Revenues  
6,200 6,500 6,900 7,300 7,600 7,900 8,100 8,500 9,000 - 


Financial 


accounting 
profit (or loss) 
after 


adjustments  


(0,093) (0,046) (0,069) (0,088) (0,213) (0,047) (0,356) (0,740) (0,666) - 


Pre-tax profit 


margin (%) 
-1.5 -0.7 -1 -1.2 -2.8 -0.6 -4.4 -8.7 -7.4 - 


Relevant net 


losses 


available for 
deduction  


NA NA NA NA NA NA NA NA NA 2,318 


Adjusted profit 


before tax 
         - 


Relevant net 


losses 
available for 


next Period  


         - 


Covered Group 


(EUR’000,000 


unless specified) 
P-4 P-3 P-2 P-1 Current Period 


 Adjusted Revenues 86,000 88,500 89,000 91,000 98,600 


Financial accounting 


profit (or loss) after 


adjustments  


18,060 20,355 19,580 20,930 20,685 


Pre-tax profit margin 


(%) 
21 23 22 23 21 


Eligible net losses 


available for 


deduction as 
relevant net losses  


0  0  0  0  0 


Transferred losses 


available for 
deduction as 
relevant net losses  


0 0 0 0 2,318 


Relevant net losses 


available for 
deduction 


0 0 0 0 2,318 


Adjusted profit 


before tax 
18,060 20,355 19,580 20,930 18,367 
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Relevant net losses 


available for next 
Period  


0 0 0 0 0 


Example 2 – ‘Successive’ Transferred Losses 


The facts in Example B are the same as in Example A, except that in P-1, Group A acquired all of the 


assets and liabilities of Group B in a transaction reported as a business combination in Group A’s 


consolidated financial accounts. Group B was established in P-4 and operated in the same business 


line as Group A. Group B had never been in scope under Article 3, and incurred losses in P-2.  


As described in Example A, Covered Group may elect, pursuant to paragraph 3.b., to deduct any 


transferred losses arising from its eligible business combination with Group A. The amount of 


transferred losses arising from this business combination is the amount that would have been the 


“relevant net losses” of Group A (referring only to prior Periods within the applicable time limit): this 


includes both the amount that would have been the eligible net losses of the Group A pursuant to 


subparagraph 3(a) (i.e. EUR 2,318 million, per calculations in Example A above), as well as any amount 


– if elected by the Covered Group – that would have been transferred losses of Group A pursuant to 


subparagraph 3(b) Therefore, as part of the Covered Group’s election to deduct transferred losses 


arising from its eligible business combination with Group A, the Covered Group may also elect to deduct 


any ‘successive’ transferred losses arising from Group A’s prior acquisition of Group B. As with ‘direct’ 


transferred losses, any ‘successive’ transferred losses may only be calculated with reference to prior 


Periods within the applicable time limit.  


The amount of ‘successive’ transferred losses arising from Group A’s prior acquisition of Group B is 


calculated pursuant to the usual rules on transferred losses in paragraphs 3(b) and 4, as applied to 


Group A instead of the Covered Group. Therefore: 


• First, it must be determined whether Group A’s acquisition of Group B would have qualified as 


an eligible business combination had Group A been a Covered Group in the relevant Period (P-


1). To the extent that Group A acquired all the assets and liabilities of Group B in a transaction 


reported as a business combination in the Consolidated Financial Statements of Group A in P-


1, such that each of the Group Entities of Group B become Group Entities of Group A, this 


criterion would be satisfied; 


• Second, it must be determined whether that business combination would have given rise to any 


amount of transferred losses for Group A (i.e. whether the transferred group (Group B) had an 


amount of losses that would have constituted its “relevant net losses”). Group B only incurred 


Financial Accounting Losses (after adjustments) in P-2 (EUR 100 million), and did not make 


any subsequent profits to offset those losses prior to the acquisition by Group A in P-1. 


Therefore, the relevant net losses of Group B available for transfer are equal to the Financial 


Accounting Losses (after adjustments) from P-2 only (EUR 100 million). (No further election is 


made by the Covered Group to make any adjustments for transferred losses in any prior Period 


of Group B pursuant to paragraph 3(b)) 


• Third, if an amount of transferred losses arises from the business combination, the Covered 


Group must show that the business continuity requirement set out in paragraph 3(b)(ii) are 


satisfied. These apply separately with reference to each relevant business combination, i.e. the 


transfer of Group B to Group A in P-1, and the transfer of Group A to the Covered Group in the 


current Period (discussed in Example A). As applied to the transfer of Group B to Group A in P-


1, the retrospective test in paragraph 3(b)(i) is satisfied if throughout the 12 months immediately 


preceding the transfer, Group B carried on the same or similar business(es) as it did immediately 


before the transfer. The prospective test in paragraph 3(b)(ii) is satisfied if, throughout the 24 


months immediately following the transfer, Group A carries on the same or similar business(es) 
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as Group B did immediately before the transfer. (As Group A was itself transferred to the 


Covered Group within that 24-month period, the prospective test in paragraph 3(b)(ii) in respect 


of the transferred losses from Group B continues to apply to the Covered Group for the 


remainder of the Period.)   


Assuming the business continuity conditions are satisfied, the resulting ‘successive’ transfer of losses 


would impact the facts described in Example A as set out below. In short, as part of the Covered Group’s 


election to deduct the transferred losses resulting from the eligible business combination with Group A, 


the Covered Group may also elect to recognise the ‘successive’ transferred losses arising from Group 


A’s prior acquisition of Group B. The relevant net losses of Group B (EUR 100 million) are included in 


the amount that would be the relevant net losses of Group A, bringing this amount to EUR 2,418 million. 


The Covered Group may therefore deduct EUR 2,418 million of transferred losses in the computation 


of its adjusted profit before tax in the current Period. 


Group B 


(EUR’000,000 unless 


specified) 
P-4 P-3 P-2 


Transfer to Group A (P-


1) 


Adjusted Revenues  1,200 1,450 2,500 - 


Financial accounting 


profit (or loss) after 
adjustments  


0,050 0,070 (0,100) - 


Pre-tax profit margin (%) 4.2 4.8 -4 - 


Relevant net losses 


available for deduction  
NA NA NA 0,100 


Adjusted profit before tax    - 


Relevant net losses 


available for next Period  
   - 


Group A 


(EUR’000,000 


unless 


specified) 


P-9 P-8 P-7 P-6 P-5 P-4 P-3 P-2 


P-1  


(Transfer 


of Group 


B to  


Group A) 


Current 


Period  


(Transfer 


of Group 


A to 


Covered 


Group)  


Adjusted 


Revenues  
6,200 6,500 6,900 7,300 7,600 7,900 8,100 8,500 9,000 - 


Financial 


accounting 
profit (or loss) 


after 
adjustments  


(0,093) (0,046) (0,069) (0,088) (0,213) (0,047) (0,356) (0,740) (0,666) - 


Pre-tax profit 


margin (%) 
-1.5 -0.7 -1 -1.2 -2.8 -0.6 -4.4 -8.7 -7.4 - 


Eligible net 


losses 
available for 
deduction 


(0,093) (0,139) (0,208) (0,296) (0,509) (0,556) (0,912) (1,652) (2,318)  


Transferred 


losses 
available for 


deduction 


- - - - - - -  (0,100)  


Relevant net 


losses 
NA NA NA NA NA NA NA NA NA 2,418 
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available for 
deduction  


Adjusted profit 


before tax 
         - 


Relevant net 


losses 
available for 
next Period  


         - 


Adjusted 


Revenues  
          


Financial 


accounting 


profit (or loss) 
after 
adjustments  


         - 


Covered Group 


(EUR’000,000 


unless 


specified) 


P-4 P-3 P-2 P-1 Current Period 


Adjusted 


Revenues 
86,000 88,500 89,000 91,000 98,600 


Financial 


accounting 
profit (or loss) 
after 


adjustments  


18,060 20,355 19,580 20,930 20,685 


Pre-tax profit 


margin (%) 
21 23 22 23 21 


Eligible net 


losses 


available for 
deduction as 
relevant net 


losses  


0  0  0  0  0 


Transferred 


losses 


available for 
deduction as 
relevant net 


losses  


0 0 0 0 2,418 


Relevant net 


losses 
available for 


deduction 


0 0 0 0 2,418 


Adjusted profit 


before tax 
18,060 20,355 19,580 20,930 18,267 


Relevant net 


losses 


available for 
next Period  


0 0 0 0 0 


 


Example C – Relevant Net Losses comprising Eligible Net Losses and Transferred Losses 


The facts in Example C are the same as in Example A, except that the Covered Group incurred a 


significant loss in P-1. As a result, the Covered Group’s relevant net losses available for deduction in 
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the current Period comprise both eligible net losses and transferred losses (arising from the eligible 


business combination with Group A). 


In the current Period (P), the Covered Group’s eligible net losses are equal to EUR 19,110 million, 


constituted by losses that correspond to the prior Period P-1. The Covered Group’s transferred losses 


are equal to EUR 2,318 million, constituted by losses that correspond to the prior Periods P-9 through 


P-1 (as described in Example A above). Therefore, in the current Period, the Covered Group’s relevant 


net losses are equal to EUR 21,428 million (EUR 19,110 million + EUR 2,318 million). This exceeds the 


amount of the Covered Group’s Financial Accounting Profit (after adjustment) in the current Period, 


which is equal to EUR 20,685 million.  


Since the Covered Group’s relevant net losses are not fully absorbed by the Financial Accounting Profit 


in the current Period, the excess amount of relevant net losses (EUR 743 million) is potentially carried 


forward to the subsequent Period (P+1). 


Paragraph 1(e) provides that relevant net losses are deducted in the chronological order of the prior 


Period(s) to which such relevant net losses correspond. Therefore, in the current Period (P), the relevant 


net losses corresponding to the prior Periods P-9 through to P-2 (EUR 1,652 million, constituted by 


transferred losses) are deducted, in chronological order, before the relevant net losses corresponding 


to P-1 (EUR 19,776 million, constituted by a combination of eligible net losses (EUR 19,110 million) and 


transferred losses (EUR 666 million)).  In applying the chronological ordering principle, no priority is 


given to a certain type of loss over another, to the extent that they correspond to the same prior Period.  


To determine whether any “relevant net losses” are available for deduction in P+1, the starting point is 


the excess amount of relevant net losses not deducted in the current Period (EUR 743 million). This 


excess amount comprises only the unused losses from P-1, which were incurred within the applicable 


time limitations. The excess amount can thus be carried forward and deducted for the calculation of the 


adjusted profit before tax of the Covered Group in P+1, reducing the latter from EUR 22 billion to EUR 


21,257 million. The Covered Group does not have any excess amount of relevant net losses to carry 


forward to the next Period. 


Covered Group 


(EUR’000,000 


unless 


specified) 


P-4 P-3 P-2 P-1 
Current Period 


(P) 
P+1 


Adjusted 


Revenues 
86,000 88,500 89,000 91,000 98,600 100,000 


Financial 


accounting profit 
(or loss) after 


adjustments  


18,060 20,355 19,580 (19,110) 20,685 22,000 


Pre-tax profit 


margin (%) 
21 23 22 -21 21 22 


Eligible net 


losses available 


for deduction as 
relevant net 
losses  


0  0  0  0  19,110 0,743* 


Transferred 


losses available 
for deduction as 


relevant net 
losses  


0 0 0 0 2,318 0* 







   269 


      
  


Relevant net 


losses available 
for deduction in 


current Period 


0 0 0 0 21,428 0,743 


Adjusted profit 


before tax 
18,060 20,355 19,580 (19,110) 0 21,257 


Relevant net 


losses available 
for next Period  


0 0 0 0 0,743 0 


* In applying the chronological ordering principle, no priority is given to a certain type of loss over another, to the extent that they correspond 


to the same prior Period. Therefore, in this example, the relevant net losses available for deduction in P+1 could be composed of any 


combination of the eligible net losses and transferred losses corresponding to P-1, up to a total of EUR 743 million (e.g. EUR 666 million of 


transferred losses and EUR 77 million of eligible net losses). 


 


Eligible divisions 


1145. Paragraph 4(b) covers an “eligible division”, which broadly comprises operations where a Group 


(the “predecessor group”) is divided into two or more new Groups, including the Covered Group. More 


precisely, an “eligible division” is defined in paragraph 5(f) to mean a transaction or arrangement in which 


the Ultimate Parent Entity of a single Group – 


• transfers all or substantially all of its assets and liabilities to two or more Entities that each become 


the Ultimate Parent Entity of a new Group, including the Covered Group, 


• in exchange for the pro rata issue to its shareholders of stock or securities representing the capital 


of these new Groups, and  


• ceases to exist as a result of the transaction or arrangement.  


1146. The “predecessor group” is the Group whose Ultimate Parent Entity has transferred part of its 


assets and liabilities to the Ultimate Parent Entity of the Covered Group in the context of an eligible division.  


1147. The threshold of “all or substantially all” would be satisfied where at least e.g. 90 per cent of the 


assets and liabilities of the predecessor group is transferred to the Ultimate Parent Entities of new Groups 


resulting from the division. This threshold is determined relative to the assets and liabilities of the 


predecessor group at the time of the division. The requirement to transfer such assets and liabilities to the 


new Ultimate Parent Entities also covers indirect transfers, provided the transferee is a Group Entity of one 


of the new Groups (e.g. the transfer of assets to a wholly-owned subsidiary of one of the new Ultimate 


Parent Entities).  


1148. It is also necessary that the predecessor group ceases to exist as a result of the division. For 


example, where any part of the predecessor group is not transferred to one of the new Groups, this 


condition will be satisfied where the non-transferred part of the predecessor group is liquidated as a result 


of the division. The definition of an eligible division would therefore not cover operations such as where a 


Group spins off part of its business to its shareholders (forming a new Group), but continues to exist as 


the same Group following the spin-off (in such cases the losses, if any, continue to be carried forward in 


that first Group, i.e., at the level of the Group in which they were generated). 







270    


      
  


1149. Following an eligible division, a Covered Group may elect to deduct its portion of the unrelieved 


losses of the predecessor group at the time of the eligible division. The deduction is available as of the first 


Period the Covered Group is established, i.e. the Period that immediately follows the eligible division. The 


transferred losses are first calculated at the level of the predecessor group, before being allocated between 


the successor new Groups following a prescribed methodology. The allocation is done on a pro-rata basis 


following the relative opening equity of each of the successor new Groups following the eligible division. 


1150. Transferred losses in the case of an eligible division are the total amount that would have been 


the relevant net losses of the predecessor group, multiplied by the ratio calculated by dividing (1) the 


opening equity reported in the Consolidated Financial Statements of the Covered Group in the Period 


immediately following the eligible division; by (2) the sum of the opening equity of each of the new Groups, 


including the Covered Group, resulting from that eligible division for that same Period. However, if certain 


conditions, further discussed below, are met, an alternative loss allocation factor may be used.  


1151. The amount that would have been the relevant net losses of the predecessor group comprises, 


pursuant to paragraph 3, eligible net losses and transferred losses. With respect to eligible net losses of 


the predecessor group, these are calculated under paragraph 3(a), as if the eligible prior period(s) of the 


predecessor group included only prior Period(s) that would be eligible prior period(s) of the Covered Group 


if any unused loss of the predecessor group was an unused loss of the Covered Group. This amount is 


therefore calculated by reference to the Financial Accounting Profit (or Loss) of each eligible prior period(s) 


of the predecessor group, after making the adjustments in paragraph 1(a) through (d), ensuring 


consistency in the application of the tax base rules. Importantly, at any given time, the same time limitations 


apply for the purpose of identifying the eligible prior period(s) of the predecessor group as for the Covered 


Group itself. 


1152. With respect to any losses transferred to the predecessor group in a prior eligible business 


combination or in a separate prior eligible division, the amount of transferred losses is calculated under 


paragraph 3(b), if elected by the Covered Group. This ensures the consistent application of the tax base 


rules at the level of the predecessor group. Importantly, only losses incurred within the time limitations 


described in the definition of eligible prior period may be taken into consideration (subject to all other 


conditions of paragraphs 3(b) and 4 being met). 


Alternative loss allocation factor 


1153. Paragraph 4(b)(ii) provides the possibility for the Covered Group to use an alternative loss 


allocation factor (defined in paragraph 5(g)), to allocate losses following an eligible division among the new 


Groups resulting from that eligible division (or ‘successor group’).  


1154. The default allocation proxy, described in paragraph 4(b)(i), is based on the relative opening equity 


of each of the new Groups. The use of this losses allocation factor is intended as a simple and 


administrable method to broadly reflect the relative size of the parts of the business of the predecessor 


group that are transferred to each of the new Groups resulting from the eligible division. The losses 


allocation factor is by nature not an exact measure. However, in certain circumstances, reference to the 


proxy of relative opening equity may yield results that are not at all correlated with the relative size of the 


parts of the business of the predecessor group transferred to each successor group. This could be the 


case, for example, where the economic model of the predecessor group involves a negligible asset base 


(e.g. a pure services company). It may be more appropriate, depending on the circumstances, to allocate 


losses to the successor groups based on an alternative loss allocation factor (e.g. the relative value of 


assets arising under transferred contracts, the relative amount of revenues earned by the transferred 


Group Entities, the relative value of transferred tangible and intangible assets, or the relative composition 


of transferred workforce (staff headcount)). 
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1155. If the two conditions in paragraph 4(b)(ii)(a) and (b) are met, the Covered Group may use an 


alternative loss allocation factor as defined in paragraph 5(j) (i.e. these two conditions are cumulative), to 


the extent that it most accurately reflects the relative size of the parts of the predecessor group that are 


transferred to each new Group, including the Covered Group, resulting from the eligible division.  


1156. First, the Covered Group must elect to use an alternative loss allocation factor for purposes of 


paragraph 4(b). 


1157. Second, all new Groups resulting from the eligible division must use the same alternative allocation 


factor, in a consistent manner, for purposes of paragraph 4(b)(ii). This is essential to ensure the consistent 


allocation of the predecessor group’s losses.  


1158. Paragraph 5(g) defines the term “alternative loss allocation factor”. It includes an exhaustive list of 


possible factors. If the Covered Group elects to use an alternative loss allocation factor in respect of an 


eligible division, it should choose the item from among subdivisions (i) through (iv) that would, given the 


particular characteristics of the predecessor group, best reflect the relative size of the parts of the 


predecessor group that are transferred to each of the new Groups resulting from that eligible division. The 


allocation key of the alternative loss allocation factor is determined by dividing the amount of a factor for 


the Covered Group (for example, 10,000 headcount of staff transferred to the Covered Group as a result 


of the eligible division, under subdivision (iv)) with the amount using the same factor for all new Groups 


resulting from the eligible division (for example, 50,000 staff headcount across all such new Groups, 


meaning the alternative loss allocation factor for allocating losses to the Covered Group would be 20 per 


cent). 


 


Section 3 – Identification of the Designated Payment Entity 


1159. Annex B Section 3 defines the Designated Payment Entity for a Covered Group for a specific 


Period in all cases described in Article 2(l)(ii), for purposes of the Convention. The Designated Payment 


Entity is the Group Entity of a Covered Group that bears the primary legal liability for taxation under the 


Convention.  


1160. The determination of the Designated Payment Entity is determined by reference to the Parties to 


the Convention and the ownership structure of a Covered Group. 


Paragraph 1 


1161. Paragraph 1 defines the Designated Payment Entity for a Covered Group in cases identified in 


Article 2(l)(ii), where the Ultimate Parent Entity of a Covered Group is not a resident of a Party to the 


Convention at the end of a Period. 


1162. In such cases, an alternative Group Entity will be the Designated Payment Entity as determined in 


accordance with subparagraphs (a) through (c). These rules aim to identify the entity with the highest 


position in the structure of the Group, and which is a resident of a Party.  


1163. Subparagraph (a) provides that if the UPE of the Covered Group is not a resident of a Party, then 


the Group Entity that meets certain conditions for the Period is the Designated Payment Entity. Specifically, 


the Group Entity must be a resident of a Party, all of its Specified Equity Interests must be held directly or 
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indirectly by the UPE, and it must have the highest total asset value in the Covered Group among the 


Group Entities meeting the requirements of subparagraph (a)(i) and (ii), as included in financial statements 


prepared in accordance with an Acceptable Financial Accounting Standard.  


1164. The Entity is identified by reference to the Entity’s total asset amount in its non-Consolidated 


Financial Statements (or based on a measurement standard under an Acceptable Financial Accounting 


Standard if that entity did prepare non-Consolidated Financial Statements). As the asset base includes the 


value of the investment in subsidiaries, the rules should ensure the greatest capacity to meet any relevant 


obligations and identify the Entity most closely held (through a chain of Entities) to the Ultimate Parent 


Entity. The measurement of the value of such assets should be based on financial statements prepared in 


accordance with an Acceptable Financial Accounting Standard. However, this does not require Group 


Entities to prepare such statements if they are not already required to do. Such an assessment needs to 


only be made based on the value of the Group Entity’s assets valued in accordance with an Acceptable 


Financial Accounting Standard. 


1165. If no Designated Payment Entity is identified under subparagraph (a) for a Period, subparagraph 


(b) provides that the Designated Payment Entity is the Group Entity identified by applying subparagraph 


(a) with the word “all” in subparagraph (a)(ii) replaced by “more than 50 per cent”. Finally, subparagraph 


(c) states that if no Designated Payment Entity is identified under subparagraphs (a) through (b), the 


Designated Payment Entity is the Group Entity identified by applying subparagraph (a) without regard to 


subparagraph (a)(ii). 


1166. The intention of paragraphs 1(a)(ii), (b) and (c) is to ensure that 100 per cent owned Group Entities 


are tested first for the purpose of determining a Designated Payment Entity where the Ultimate Parent 


Entity is not resident of a Party. Where there is no 100 per cent owned Group Entity resident in a Party, 


Group Entities which are more than 50 per cent owned would be subject to testing. Lastly, in the absence 


of such Entities, all Group Entities would be subject to testing to determine which will be the Designated 


Payment Entity.  


1167. In circumstances where two or more Groups are part of the same dual-listed arrangement or the 


same stapled structure the Group Entities of the Groups, Annex C Section 1(9), should be disregarded for 


the purposes of subparagraphs (a), (b) and (c), and paragraph 2. That is, the relevant analysis should 


include all the Entities within the two (or more) Groups, rather than those specifically under the single 


Ultimate Parent Entity.     


Paragraph 2 


1168. Paragraph 1(a)(iii) does not require each Group Entity to fair value its assets, but rather rely on 


amount reflected in the financial statements of the Group Entity. As such, the assets of a Group Entity may 


be based on historic cost, rather than fair market value. This may result in an operating subsidiary that is 


a Group Entity having a higher total asset value than its parent Entity that has 100 per cent ownership.  


1169. To avoid requiring Group Entities to fair market value their assets and, at the same time, to prevent 


any unintended outcome, where a Group Entity (i.e. a parent Entity), that is a resident of a Party, has 100 


per cent ownership interest (either directly or indirectly) in the Group Entity  identified by paragraph 1(a)(iii), 


the parent Entity will be the Designated Payment Entity rather than the Group Entity identified by paragraph 


1(a)(iii).  
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Paragraph 3    


1170. Paragraph 3 is intended to ensure stability for a Covered Group by allowing it to maintain the same 


Designated Payment Entity from the immediately prior Period in a subsequent Period, unless the Covered 


Group elects otherwise, or certain conditions are met.  


1171. These conditions are: 


• the Ultimate Parent Entity is a resident of a Party in the subsequent Period. In this circumstance, 


the Ultimate Parent Entity will become the Designated Payment Entity.   


• the Designated Payment Entity for the Period is no longer part of the Covered Group or is no longer 


a resident of a Party in the subsequent Period. Where this is the case, a new Designated Payment 


Entity must be identified in accordance with paragraph 1.  


• a Group Entity of the Covered Group is identified in the subsequent Period, that falls within a higher 


ownership category. For example, if the Designated Payment Entity from the immediately prior 


Period was less than 50 per cent owned (directly or indirectly) by the Ultimate Parent Entity, and a 


Group Entity with more than 50 per cent ownership was identified as the Designated Payment 


Entity in the subsequent Period. 


1172. Notwithstanding above, a Covered Group may disregard paragraph 3 for a subsequent Period, if 


the Covered Group would prefer the newly identified Entity in accordance with paragraph 1 to become the 


Designated Payment Entity.   


Box 23. Examples – identifying the Designated Payment Entity (DPE) 


Example 1 


ABC plc, the UPE of ABC Group is located in Jurisdiction A. At the end of ABC Group’s FY25 fiscal 


year, Jurisdiction A is not a Party to the MLC. ABC plc has four direct subsidiaries, ABC 1 limited, ABC 


2 limited, ABC 3 limited, and ABC 4 limited. 


ABC Group then performs an exercise to identify the DPE. It examines the other Group Entities and 


determines whether each Entity is located in a Party, the percentage of each Entity’s Specified Equity 


Interests held by the UPE, and the value of assets held by each Entity. The Group prepares the following 


summary table for each of its Entities. 


Entity name: ABC 1 limited ABC 2 limited ABC 3 limited ABC 4 limited 


Jurisdiction of residence: Jurisdiction B Jurisdiction C Jurisdiction D Jurisdiction E 


Party to the MLC: Yes No Yes Yes 


Percentage of Specified 
Equity Interests held by the 


UPE: 
55% 100% 49% 75% 


Total asset value: 100 200 150 200 
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Based on the above table, ABC 4 Limited will be the DPE for ABC Group for FY25. ABC 2 limited cannot 


be the DPE as it is not resident in a Party. As there is no remaining Entity which is held 100% by the 


DPE, paragraph 1(b) applies, and the requirement for an Entity to be held 100% by the UPE drops to 


more than 50%. ABC 4 Limited has the highest asset value of the Entities which meet this threshold 


and is therefore the DPE for FY25. 


FY26 


In FY26, ABC Group increases its ownership stake in ABC 1 limited to 100%, Following the steps in 


paragraph 1(a), ABC 1 Limited is identified as the DPE. Paragraph 1(b) no longer applies as ABC 1 


Limited is 100% held by the UPE. The option to elect for ABC 4 Limited to remain as the DPE will not 


apply, following paragraph 3(d), as ABC 4 Limited was identified under paragraph 1(b), and ABC 1 


Limited was identified under paragraph 1(a).  


FY27 


In FY27, ABC Group increases its ownership stake in ABC 4 limited to 100%. Now both ABC 1 Limited 


and ABC 4 Limited are 100% held by the UPE. ABC 4 limited has the higher asset value (the asset 


values remain as per the table above in FY27). However, ABC 1 Limited has the option to elect to 


remain as the DPE as none of paragraphs 3(a), (b), (c) or (d) apply. The election is effective provided 


ABC 4 limited agrees.  


Example 2 


Red plc, the UPE of Red Group is located in Jurisdiction A. At the end of Red Group’s FY25 fiscal year, 


Jurisdiction A is not a Party to the MLC. 


Red Group then performs an exercise to identify the DPE. It examines the other Entities of the Group 


and determines whether each Entity is located in a Party, the percentage of each Entity’s Specified 


Equity Interests held by the UPE, and the value of assets held by each Entity. The Group prepares the 


below summary table for each of its Entities.  


Red plc directly holds 100% of the Specified Equity Interests of Blue Limited and Green Limited. Blue 


Limited directly holds 100% of the Specified Equity Interests of Yellow Limited and Orange Limited. The 


value of each subsidiary in the non-Consolidated Financial Statements of Blue Limited and Green 


Limited are carried at historic cost rather than market value. The total asset value in the non-


Consolidated Financial Statements of each entity is as follows:  


Entity name: Blue limited Green limited Yellow Limited Orange limited 


Jurisdiction of 
residence: 


Jurisdiction B Jurisdiction C Jurisdiction D Jurisdiction E 


Party to the MLC: Yes Yes Yes Yes 


Percentage of 
Specified Equity 


Interests held by the 
UPE: 


100% 100% 100% 100% 


Total asset value: 100 150 200 50 
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Following the steps outlined in paragraph 1(a), Yellow Limited would be identified as the Group Entity 


with the highest asset value, as it is resident in a Party. However, following paragraph 2, Blue Limited 


will be identified as the DPE. This is because it holds 100% of the Specified Equity Interests of Yellow 


Limited and is resident in a Party.   


Example 3 


This example follows Example 2 but, in this case, both Blue Limited and Green Limited hold 50% of the 


Specified Equity Interests of Yellow Limited. In this situation Yellow Limited is identified as the DPE, as 


neither Blue Limited or Green Limited hold all the Specified Equity Interests of Yellow Limited. That is, 


paragraph 2 does not apply and therefore Yellow Limited is the DPE, as identified under paragraph 


1(a). 


 


Section 4 – Elimination Profit (or Loss) 


1173. Annex B Section 4 defines the “elimination profit (or loss)” of a Covered Group for a Period in a 


Jurisdiction, which is used as the basis for a number of operative provisions of the Convention. The 


Elimination Profit (or Loss) in a Jurisdiction is used to calculate the amount of profit used for purposes of 


the elimination of double taxation. 


Paragraph 1 


Elimination Profit (or Loss) 


1174. Paragraph 1 contains the core definition of the term “elimination profit (or loss)” of a Covered Group 


for a Period in a Jurisdiction. This term is defined to be equal to the sum of the entity elimination profit (or 


loss) of each Group Entity located in that Jurisdiction and the sum of the taxable presence elimination profit 


(or loss) of each Taxable Presence in that Jurisdiction for the Period, reduced by relevant elimination net 


losses in that Jurisdiction.  


1175. Entity elimination profit (or loss) is defined in paragraph 2, taxable presence elimination profit (or 


loss) is defined in paragraph 3, and relevant elimination net losses are defined in paragraph 6. Paragraph 


4 contains specific rules to disregard some or all of the profits of a flow-through entity in some 


circumstances and instead recognise such profits in another Group Entity or Taxable Presence and 


paragraph 5 contains rules defining the location of a Group Entity or Taxable Presence.  


1176. The overall design of the Elimination Profit (or Loss) adopts the Entity Financial Accounting Profit 


(or Loss) of each Group Entity within a Covered Group as its starting point, thereby ensuring a consistent 


approach to the determination of profitability in each Jurisdiction. Certain adjustments are made to 


reconcile differences in this entity-based measure of accounting profit with commonly observed 


characteristics of the domestic tax bases of Inclusive Framework members.    


1177. Paragraph 2 provides that entity elimination profit (or loss) is determined based on accounting 


profit per Consolidated Financial Statements subject to several book-to-tax adjustments that reconcile 


accounting profits determined under Acceptable Financial Accounting Standards with commonly observed 


adjustments made for tax purposes. Paragraph 3 clarifies the determination of taxable presence 
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elimination profit (or loss) which is included in the Elimination Profit (or Loss) of a Covered Group in a 


Jurisdiction to recognise taxation of a non-resident person on a net income basis. Paragraph 3 requires 


the inclusion of such net income in the Elimination Profit (or Loss) of the Jurisdiction imposing such 


taxation. Finally, paragraph 6 determines the relevant net losses that are used to reduce the elimination 


profit (or loss) of a Covered Group in a Jurisdiction for a Period.  


Paragraph 2 


Entity Elimination Profit (or Loss) 


1178. Paragraph 2 contains the definition of the term “entity elimination profit (or loss)” for a Period. This 


measure of profitability is equal to the “Entity Financial Accounting Profit (or Loss)” of a Group Entity for 


that Period after making a number of adjustments and subject to the exclusion of specified entities.  


1179. Entity elimination profit (or loss) specifically excludes profits or losses of regulated financial 


institutions and extractives entities. The rules governing determination of the Elimination Profit (or Loss)of 


a qualifying extractives group are found in Annex B Section 3. For instance, Annex B Section 3(1)(f) 


provides that entity elimination profit (or loss) shall be replaced with either the term “mixed entity elimination 


profit (or loss)” in relation to mixed entities or “non-extractives entity elimination profit (or loss)” in relation 


to non-extractives entities. The calculation of the Elimination Profit (or Loss)for a disclosed segment is 


determined following the approach in Annex B Section 4. Annex B Section 4(7)(a) provides how to calculate 


entity elimination profit (or loss) of the mixed segment entity and the Elimination Profit (or Loss) of the 


covered segment. 


1180. The term “Entity Financial Accounting Profit (or Loss)” is positively defined in Article 2(p) to mean 


the profit or loss determined for an Entity (before any consolidation adjustments eliminating intra-group 


transactions) in preparing Consolidated Financial Statements of the Covered Group. This measure of profit 


(or loss) takes into account all of the entity’s revenue and expenses (excluding items included in the 


computation of “other comprehensive income”), including income tax. Following this approach the relevant 


period for determining entity elimination profit (or loss) (and taxable presence elimination profit (or loss)) 


will always align with the relevant period for determining elimination profit (or loss) of a Group and therefore 


the Period of the Covered Group for purposes of the Convention. As explained in paragraph 1176 of the 


Explanatory Statement, such an approach ensures consistency in determining jurisdictional profitability. 


1181. The Consolidated Financial Statements of the Covered Group are prepared by consolidating the 


financial statements of Group Entities. The financial statements of a Group Entity used for this purpose are 


prepared following the same Acceptable Financial Accounting Standard as that used in the preparation of 


the Consolidated Financial Statements of the Covered Group and it is these financial statements that are 


used for the purpose of determining Entity Financial Accounting Profit (or Loss). The term Acceptable 


Financial Accounting Standard is defined in Article 2(a). 


Excluded Items of Income or Expense 


1182. Using the Entity Financial Accounting Profit (or Loss) as the starting point, paragraph 2(a) contains 


an exhaustive list of items of income and expense that must then be disregarded to arrive at the entity 


elimination profit (or loss) of each Group Entity. Each adjustment is described below. 


Adjustments Relating to Income Tax Expense 


1183. Paragraph 2(a)(i) provides for the reversal of income tax expense (or income) that was included 


in calculating the Entity Financial Accounting Profit (or Loss) of a Group Entity under an Acceptable 


Financial Accounting Standard, similar to the adjustment made to Adjusted Profit Before Tax of the 
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Covered Group under Annex B Section 2(a)(i). As explained in paragraph 1083 of the Explanatory 


Statement, this item is excluded on the basis that income tax expenses are usually not deductible for 


corporate income tax purposes in Inclusive Framework jurisdictions. It covers both current and deferred 


income tax expense (or income). Current income tax expense (or income) is the amount of income tax that 


a Group would be expected to pay (or recover) in respect of the Period, whilst amounts of income tax 


payable (or recoverable) in respect of future Periods are recognised as deferred tax liabilities (or assets).  


1184. The characterisation of a particular tax or levy as income tax for purposes of this provision depends 


on its treatment under the applicable Acceptable Financial Accounting Standard. Generally, financial 


accounting standards define income taxes broadly, including all domestic and foreign taxes based on 


taxable profits, and taxes on distributed profits such as withholding taxes. Accordingly, the deduction of 


these taxes in the calculation of the Entity Financial Accounting Profit (or Loss) will be reversed in the 


calculation of the entity elimination profit (or loss) to the extent that they are considered current or deferred 


income tax expense (or income) under the applicable Acceptable Financial Accounting Standard. In 


contrast, the deduction of taxes not considered current or deferred income tax expense (or income) under 


the applicable Acceptable Financial Accounting Standard in the calculation of the Entity Financial 


Accounting Profit (or Loss) will not be adjusted in the calculation of the entity elimination profit (or loss) 


under this provision. For example, customs and excise duties are not considered to be current and deferred 


income tax expense (or income) under applicable Acceptable Financial Accounting Standards.  


1185. In addition, paragraph 2(a)(i) does not include interest charges for late payment of tax, as 


explained in paragraph 1084 of the Explanatory Statement. In general, Covered Groups may be subject to 


interest charges for late payments of an amount of income tax due, but depending on the particular financial 


accounting standard, those interest charges can be recognised as either a tax expense or a financial 


charge. Therefore, allowing a deduction for this type of interest charge in computing the entity elimination 


profit (or loss) ensures consistency in the treatment of interest charges.  


1186. Also, for reasons of neutrality, deductions for tax penalties will be reversed in many cases, 


regardless of their treatment under an Acceptable Financial Accounting Standard. Where tax penalties are 


recognised as a tax expense under an Acceptable Financial Accounting Standard, the deduction of tax 


penalties will be reversed in calculating entity elimination profit (or loss) under paragraph 2(a)(i). In other 


cases, where a tax penalty is not recognised as a tax expense under an Acceptable Financial Accounting 


Standard, the deduction of the penalty would be reversed in calculating entity elimination profit (or loss) 


under paragraph 2(a)(v) provided it meets the threshold in that provision. 


Adjustments Relating to Specified Equity Interests  


1187. Paragraph 2(a)(ii) provides for the reversal of dividends or other distributions received or accrued 


in respect of Specified Equity Interests (as defined in Article 2(jj)) that were reflected in the Entity Financial 


Accounting Profit (or Loss) of a Group Entity under an Acceptable Financial Accounting Standard. This 


provision covers dividends or other distributions of profits regardless of their form. 


1188. Paragraph 2(a)(iii) provides for the reversal of gain, profit or loss arising from a series of items 


attributable to a Specified Equity Interest. Those are (i) disposition of a Specified Equity Interests; (ii) 


changes in the fair value of a Specified Equity Interest; and (iii) profit or loss in respect of a Specified Equity 


Interest in an Entity included under the equity method of accounting in the Consolidated Financial 


Statements of the Covered Group under an Acceptable Financial Accounting Standard, other than profit 


or loss derived from an unincorporated Joint Venture in which the Covered Group has joint control unless 


that Joint Venture is the Ultimate Parent Entity of another Covered Group.   
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1189. Paragraph 2(a)(iii)(B) relates to changes in the fair value of a Specified Equity Interest that is 


accounted for using a fair value accounting method, including mark-to-market. A fair value method re-


values the equity ownership interest periodically, with changes in value reported as gain or loss, either in 


the profit and loss statement or other comprehensive income. Fair value method gains or losses in respect 


of Specified Equity Interest are excluded from the entity elimination profit (or loss) computation.  


1190. Excluded fair value gains require a negative adjustment (and excluded fair value losses require a 


positive adjustment) if they are to apply for purposes of paragraph 2(a)(iii)(B). To the extent such fair value 


gains and losses are recorded in other comprehensive income instead of the profit and loss statement, 


they may already have been excluded from the entity elimination profit (or loss) and no adjustment is 


necessary under paragraph 2(a)(iii)(B). It is noted that this specific provision with respect to Specified 


Equity Interest accounted for under fair value accounting included in paragraph 2(a)(iii)(B) shall take 


precedence over paragraph 2(b)(vi) where both would otherwise apply. 


1191. Paragraph 2(a)(iii)(C) relates to profit or loss arising from a Specified Equity Interest accounted for 


using the equity method of accounting in the Consolidated Financial Statements of the Covered Group, 


except profit or loss derived from an unincorporated Joint Venture in which that Covered Group has joint 


control unless that Joint Venture is the Ultimate Parent Entity of another Covered Group. The definition of 


Joint Venture in Article 2(z) includes Entities that are subject to joint control by a Group Entity and 


accounted for under the equity method by the Covered Group and in this way a Joint Venture could include 


an incorporated Entity, a partnership or other forms of Joint Venture. The adjustment required in respect 


of Specified Equity Interests accounted for under the equity method may be a positive or negative amount 


depending upon whether the Covered Group reported net income or net loss. An equity method net income 


will require a negative adjustment to the Entity Financial Accounting Profit (or Loss). An equity method loss 


will require a positive adjustment to the Entity Financial Accounting Profit (or Loss). Acceptable Financial 


Accounting Standards typically require equity method accounting when the Covered Group holds a 


significant but non-controlling interest in an entity, ordinarily between 20 per cent and 50 per cent of the 


equity ownership interests in an entity.  


1192. Profit or loss derived from an unincorporated Joint Venture is an exception to this reversal. This is 


on the basis that Joint Ventures are not consolidated in the accounts of any other group because they are 


jointly controlled, and thus it is necessary to include the profits of an unincorporated Joint Venture 


proportionately in the Elimination Profit (or Loss) of its owners to avoid such income being ignored for 


purposes of the Convention. Accordingly, profit or loss recognised in the Entity Financial Accounting Profit 


(or Loss) of a Group Entity that derives from an interest in an unincorporated Joint Venture will not be 


subject to an adjustment under clause (C). For example, assume Entity A is a Group Entity of a Covered 


Group that has a 25 per cent equity ownership interest in an unincorporated Joint Venture. Assume further 


that the unincorporated Joint Venture recognises a profit of 100 in its profit or loss statement in Year 1. 


Entity A reports a Financial Accounting Profit of 500 in the same period, which accordingly includes a profit 


of 25 recognised under the equity method from its investment in the unincorporated Joint Venture. Other 


things being equal, the Entity Financial Accounting Profit (or Loss) of Entity A would be 500 as the profit 


from its investment in the Joint Venture is not subject to a reversal under clause (C). Incorporated Joint 


Ventures are not subject to this provision and are considered separately at paragraph 1476. 


1193. For purposes of this exception, an unincorporated Joint Venture does not require the Group Entity 


to have a minimum percentage of ownership. However, it requires all the parties, or a group of the parties, 


to the arrangement, including the relevant Group Entity, to have joint control and rights to the net assets 


of the unincorporated Joint Venture. Though joint control generally requires the unanimous consent of all 


the parties with respect to decisions about the activities of the Joint Venture, the reference to joint control 


must be specifically considered in the context of the Acceptable Financial Accounting Standard used by 
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the Covered Group to produce its Consolidated Financial Statements. It also requires that the profit or loss 


of the unincorporated Joint Venture be recognised under the equity method of accounting. 


1194. In the case that an unincorporated Joint Venture that is the Ultimate Parent Entity of a Covered 


Group, the unincorporated Joint Venture itself will be a Group Entity and all profits of that Joint Venture will 


be included in the determination of its entity elimination profit (or loss). To avoid such profits being counted 


twice for purposes of the Convention, they are excluded from the entity elimination profit (or loss) of the 


investors in the unincorporated Joint Venture.   


Adjustments Relating to Policy Disallowed Expenses 


1195. Paragraph 2(a)(iv) provides for the reversal of expenses incurred with respect to illegal payments, 


which are generally treated as expenses for purposes of financial accounting rules, but which are 


disallowed as expenses under this Article for reasons of policy, as indicated in paragraph 1093 of the 


Explanatory Statement.  


1196. The concept of “illegal payments” is intentionally broad in order to cover a wide range of disallowed 


expenses, including bribes and kickbacks. Legal treatment of certain payments can vary across 


Jurisdictions, so, to ensure consistency, a payment is considered “illegal” for purposes of the Convention 


if it is illegal under the laws applicable to the Ultimate Parent Entity, the Group Entity that made the payment 


or the Group Entity that incurred the expense.  


1197. The provision is intended to cover the case where the Ultimate Parent Entity itself does not pay 


bribes. For example, if the laws applicable to the Ultimate Parent Entity determine that the instruction by 


the Ultimate Parent Entity for another Group Entity to pay bribes is illegal, the expenses for such payments 


would fall within paragraph 2(a)(iv) even if such payment is not illegal under the laws applicable to the 


Group Entity that made such payments. This rule would also cover any scenario where the payment is 


illegal only in the Jurisdiction of the payer Group Entity, and not the Entity that incurred the expense or the 


Ultimate Parent Entity (assuming those are all different), as might occur in limited instances where one 


Group Entity makes payment on behalf of another.       


1198. Paragraph 2(a)(v) provides for the reversal of expenses for fines or penalties that equal or exceed 


EUR 50 000 per occurrence (or in the case of a fine or penalty imposed on a periodic basis until corrective 


action is taken, in the aggregate within a single Period) for a Group Entity or the equivalent in the functional 


currency of the Group Entity. For the avoidance of doubt, such fines or penalties would include extra 


territorial fines imposed by organisations located in a Jurisdiction other than the Jurisdiction where the 


liable Group Entity is located (e.g., fines or penalties related to competition law). The deduction of fines 


and penalties imposed by a government is commonly disallowed for tax purposes. The policy rationale for 


denying a deduction for fines and penalties is to confine their economic cost to the person that committed 


the act subject to the fine or penalty. This rationale would be diluted if the taxpayer were allowed to share 


the burden of the penalty with all taxpayers (by way of a tax deduction for it). However, fines and penalties, 


particularly those for minor offenses such as traffic tickets, are more frequent than bribes and vary widely 


in amount. For example, they can range from a EUR 50 traffic ticket incurred by a transportation company 


to a multi-million EUR fine for securities law violations incurred by a large corporation. 


1199. Recognising the de minimis nature of many fines and penalties, the entity elimination profit (or 


loss) only includes adjustment for fines and penalties that each equal or exceed EUR 50 000 (or the 


equivalent in an Entity’s functional currency). However, the disallowance applies also to fines that may be 


levied in respect of the same activity on a periodic basis (e.g., daily fines) that in the aggregate equal or 


exceed EUR 50 000 (or the equivalent) in a single period for a specific entity. For a Group Entity that does 


not use EUR as its functional currency, the threshold is applied by reference to the equivalent amount in 
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the functional currency of the Group Entity. A periodic fine or penalty includes a fine or penalty that is 


assessed periodically until corrective action is taken but does not include separate fines that are for the 


same type of offense committed upon multiple occasions, such as traffic tickets. The purpose of the 


threshold is to continue to allow deductions for smaller fines that may not be specifically recorded as 


separate items in the accounts of the Group Entity. This approach avoids the complexity of tracking small 


fines and penalties for purposes of the Convention while at the same time preventing Groups from escaping 


liability because of a few large fines or penalties.  


1200. Interest charges for late payment with respect to tax or other liabilities to a government (including 


liabilities to government agencies and instrumentalities) are not considered fines or penalties for purposes 


of this provision, and do not need to be added back to entity elimination profit (or loss).  


Adjustments Relating to Amount A Compensation Payments 


1201. Income from, or expenses incurred with respect to, compensation payments described in Article 


13(9) are excluded from the determination of entity elimination profit (or loss) to the extent that the 


compensation payment does not exceed the Amount A compensation payment limit. Further discussion of 


this exclusion can be found in the context of Article 13(9). 


Adjustments for related investment revenue 


1202. Paragraph 2(a)(vii) provides that the inclusion of any related investment revenue in entity 


elimination profit (or loss) should be reversed in calculating entity elimination profit (or loss) and similarly, 


the deduction of any expenses directly associated with related investment revenue should be reversed. 


The definition of related investment revenue is included in Annex C Section 2(3)(q) and is explained from 


paragraph 1805.  


1203. Related investment revenue is excluded from the calculation of the Adjusted Revenues of a Group 


that includes a regulated financial institution and therefore must be removed from the Elimination Profit (or 


Loss). The total expenses that are directly associated with related investment revenue are similarly not 


included when calculating the Adjusted Profit Before Tax of a Group that includes a regulated financial 


institution and therefore should not be reflected when determining the Elimination Profit (or Loss). As 


related investment revenue may be earned both by regulated financial institutions and by Group Entities 


that are not regulated financial institutions, it must be separately excluded from the Elimination Profit (or 


Loss) of Group Entities that are not regulated financial institutions in cases where the Covered Group 


includes a regulated financial institution. Similarly, given the directly associated expenses can also be 


incurred by Group Entities that are not regulated financial institutions, they must be separately removed 


from the Elimination Profit (or Loss) of those Entities. 


Adjusted Items of Income or Expense 


1204. Paragraph 2(b) contains an exhaustive list of provisions that require recalculation of income and 


expense items that are taken into account in the calculation of the entity elimination profit (or loss) of each 


Group Entity. Each adjustment is described below. 


Acquired equity basis adjustment 


1205. Paragraph 2(b)(i) applies where the Covered Group acquired on or after the date of entry into 


effect described in Article 49 an equity interest in an Entity for total consideration in excess of EUR 5 million 


such that the acquired Entity became a Group Entity of the same Covered Group. In such circumstances, 


the Covered Group must use the accounting carrying value of the assets and liabilities that was applicable 


from the perspective of the acquired Entity immediately before the acquisition for the purpose of calculating 
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(a) any depreciation, amortisation or other impairment amount with respect to those assets or liabilities, 


and (b) calculating any gain or loss in the event of the disposition of those assets or liabilities by the Group 


Entity after deducting any depreciation, amortisation or other impairment amount determined under 


subparagraph (a). In other words, the acquired Group Entity maintains the carrying value of its own 


underlying assets and liabilities as at the date of acquisition. In determining whether the consideration paid 


to acquire the relevant equity interest, the EUR 5 million threshold refers to the consideration provided in 


respect of the cumulative total consideration paid in respect of the Covered Group’s equity interest in the 


Entity where this has been acquired over multiple transactions.  


1206. For example, if the Covered Group acquired an initial non-controlling interest for consideration of 


EUR 3 million in Period 1 and subsequently acquired a further interest for EUR 3 million in Period 2 that 


led to the Covered Group gaining a controlling interest in the investee, the total consideration taken into 


account in determining that the EUR 5 million threshold has been met would be the sum of the two 


payments (i.e., EUR 6 million). Where a Covered Group acquires an initial non-controlling interest, 


disposes of part of that interest and then obtains a further interest resulting in the Covered Group gaining 


control of the investee, the relevant total consideration would be equal to the sum of the two payments to 


acquire equity interests less the consideration received for disposition of the equity interests. 


1207. If the acquired Group Entity subsequently disposes of the assets and liabilities, any gain or loss 


on disposition of such assets would also be determined based on the carrying value of the assets and 


liabilities that was applicable from the perspective of the acquired Entity as at the date of acquisition, after 


deducting any depreciation, amortisation or other impairment amount determined as described above. 


Given that gains and losses on dispositions of equity interests are excluded from the Elimination Profit (or 


Loss) of the disposing entity, whereas the gains and losses on dispositions of assets are included, it is 


important to ensure that any step up in basis is not recognised by the acquirer with respect to the acquired 


Group Entity in the case of an equity acquisition. With respect to this adjustment, and the subsequent 


adjustment included in paragraph 2(b)(ii), a materiality threshold is adopted to ensure that an unnecessary 


administrative burden is not imposed on Covered Groups to perform these adjustments where the impact 


would be relatively minor. Where the materiality threshold is not satisfied, no adjustment would be 


performed to the entity elimination profit (or loss) of the acquired Group Entity with respect to the income 


or expense that would otherwise be subject to this adjustment.  


1208. The applicable materiality threshold with respect to this adjustment under Annex B Section 


4(2)(b)(i) is set lower than the corresponding materiality threshold in the Adjusted Profit Before Tax under 


Annex B Section 2(1)(b)(iii) to recognise that smaller transactions may have a proportionately greater 


impact at a jurisdictional level as compared to group level.  


Gain or loss on asset spreading 


1209. Paragraph 2(b)(ii) provides for the spreading over five periods of a gain or loss from dispositions 


that occur on or after the date of entry into effect described in Article 49 of assets other than inventory 


where the gain or loss exceeds EUR 5 million. Accordingly, paragraph 2(b)(ii) allocates such a gain or loss 


evenly among the Period in which the disposition occurs and each of the four subsequent periods. The 


rationale for this adjustment is to ensure the smoothing of gains or losses that do not result in a 


corresponding change to depreciation and payroll in the Period and would otherwise result in an abnormally 


high or low Return on Depreciation and Payroll in the period in which the disposition occurs.  


1210. This provision also clarifies the hierarchy of treatments with respect to interaction of this adjustment 


with other adjustments. This adjustment shall not apply to the extent that gains or losses on asset 


dispositions are otherwise excluded from the Elimination Profit (or Loss) by virtue of paragraph 2(e) and 


(f). Where such gains are only partially excluded for the Elimination Profit (or Loss) by virtue of paragraph 
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2(e) and (f) (e.g., where only part of the value of the asset disposition is subject to tax deferral under a 


qualifying reorganisation) then the remaining part will be subject to spreading.  


1211. No interaction is intended between this provision and a profit allocation adjustment under 


paragraph 2(c). Where an asset is sold between related parties, any gain or loss based on accounting 


recognition of the disposing Entity would be spread according to paragraph (b)(ii). If the taxable presence 


profit amount, profit allocation amount, or excluded profit amount with respect to this disposition does not 


match the accounting gain, any change in the taxable presence profit amount, profit allocation amount, or 


excluded profit amount would be subject to spreading under paragraph 2(c). 


1212. This provision applies on an asset-by-asset basis such that the applicable materiality threshold is 


considered for each asset in isolation, and the spreading is then applied in isolation to each asset that 


satisfies this threshold.  


Stock-based compensation expenses  


1213. Paragraph 2(b)(iii) requires a Group Entity to add back the amount of stock-based compensation 


recognised as an expense in the calculation of its Entity Financial Accounting Profit (or Loss). Instead, the 


amount recognised for purposes of calculating entity elimination profit (or loss) is the amount claimed as a 


deduction in the computation of the Group Entity’s taxable income for corporate income tax purposes.  


1214.  For financial accounting purposes, companies generally account for stock-based compensation 


based on the present value of the stock option at the time of issuance and amortise that amount over the 


exercise period. The company may adjust its estimate of the amount of the stock-based compensation 


expense and thus the amount taken as an accounting expense based on changes in circumstances during 


the exercise period. If the market value of the stock increases over the exercise period and this increase 


is not recognised as an expense for financial accounting purposes, the corporation will deduct an amount 


for tax purposes that is higher than the amount expensed for financial accounting purposes, which is a 


permanent difference.  


1215. Under paragraph 2(b)(iv), in instances where an option issued as stock-based compensation 


expires without exercise, the Group must treat the amount previously included as an expense in the 


computation of the entity elimination profit (or loss) as additional income. This rule prevents the Group 


Entity from obtaining a deduction for an item that will never be paid.  


1216. With respect to both paragraph 2(b)(iii) and (iv), the entire amount of the stock-based 


compensation expense is subject to the condition that the item of expense must be susceptible to being 


reliably and consistently traced to the Group Entity that received the property, use of property, services, 


etc. for which the stock-based compensation was provided. The adjustments only apply to the Group Entity 


that incurred the expense and received the property (including use of property) or services for which the 


stock-based compensation was provided. The stock provided does not need to be stock issued by the 


Group Entity that incurred the relevant expense. However, the expense for stock-based compensation is 


not allowed to the Group Entity that issued the shares used as compensation, unless it received the 


property, services, etc. for which the compensation was paid. For example, if a Group Entity provides 


stock-based compensation to its executives in the form of stock in the Ultimate Parent Entity, the Group 


Entity, not the Ultimate Parent Entity, deducts the value of the stock. Only one Group Entity is allowed to 


deduct stock-based compensation and only if that Group Entity is allowed a deduction for such stock-


based compensation for local tax purposes. Thus, if the accounting expense needs to be moved from the 


Group Entity whose shares are used as the compensation to the Group Entity that incurred the expense, 


the expense of the Group Entity that issued the shares and the reimbursements from the Group Entity that 
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incurred the expense should be in equal amounts based on the amount of the stock-based compensation 


expense allowed in the Consolidated Financial Statements. 


Pension liability expenses 


1217. Pension liability expenses that are related to a pension plan provided through a pension fund are 


allowed as expenses in the computation of entity elimination profit (or loss) to the extent of net contributions 


to a pension fund during the Period. The adjustment for pension liability expenses required by paragraph 


2(b)(v) provides for replacement of pension liability expenses and pension earnings that are related to a 


pension plan provided through a pension fund and that are included in computing the Group Entity’s Entity 


Financial Accounting Profit (or Loss) with the amount of net contributions to a pension fund for the Period. 


The adjustment to Entity Financial Accounting Profit (or Loss) will be a positive amount (increasing income) 


if the amount accrued as an expense in the financial accounts exceeds the contributions for the year. It 


will be a negative amount (decreasing income) in Periods in which the contributions exceed the expense 


accrued in the financial accounts. In the company pension schemes of some Jurisdictions, the annual 


accrued pension expense is always equal to the annual net contribution amount. In such cases, there 


would be no adjustment under paragraph 2(b)(v). 


1218. Paragraph 2(b)(v) only applies to the pension liability expenses and pension earnings of pension 


plans that are provided through a pension fund. Thus, pension expenses that are accrued for direct pension 


payments to former employees are not subject to this adjustment and should be taken into account at the 


same time and in the same amount as they are accrued as an expense in the computation of the Entity 


Financial Accounting Profit (or Loss).  


Fair value or impairment adjustments 


1219. Paragraph 2(b)(vi) provides for the reversal of gains or losses with respect to an asset or liability 


that is attributable to fair value or impairment accounting in the calculation of Entity Financial Accounting 


Profit (or Loss). Instead, gains and losses are recognised upon eventual disposal using the realisation 


principle. Paragraph 2(b)(vi) applies with respect to all assets and liabilities of all Group Entities. However, 


it does not apply to a portfolio shareholding of a Group Entity for which fair value accounting is used, as 


paragraph 2(a)(iii)(B) already expressly requires the reversal of a gain, profit or loss arising from changes 


in the fair value of such an interest.  


1220. Under paragraph 2(b)(vi), a gain or loss will arise when the asset or liability is disposed of or 


liquidated, rather than as its value changes due to changes in market value or impairments. Accordingly, 


to determine entity elimination profit (or loss), under paragraph 2(b)(vi)(A), a Group Entity must exclude a 


fair value or impairment gain or loss in respect of assets or liabilities from the computation of entity 


elimination profit (or loss) and, under paragraph 2(b)(vi)(B), record gains or losses on such assets or 


liabilities only when realised upon a disposition or liquidation. For this purpose, the carrying value of the 


asset or liability is its carrying value at the date the asset was acquired (or the liability was incurred) less 


the sum of any depreciation or amortisation that was determined for the asset or liability and included in 


Entity Financial Accounting Profit (or Loss) of the Group Entity since acquisition.  


1221. For example, if a Group Entity holds convertible debt in a start-up company and the company 


performs poorly in its first few years, the Group Entity may be required, under the Acceptable Financial 


Accounting Standard, to recognise a fair value loss on the investment. If the start-up is eventually acquired 


by an unrelated purchaser and the Group Entity disposes of the convertible debt for its original acquisition 


cost, the “gain” reported in the Entity Financial Accounting Profit (or Loss) upon the disposition of the 


convertible debt is not a true economic gain and therefore should not be subject to re-allocation under the 


Convention. Paragraph 2(b)(vi) produces this outcome by requiring the Group Entity to determine the gain 
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upon disposition based on the original cost of the asset and to reverse any fair value loss. In instances 


where a disposed asset was previously subject to depreciation or amortisation charges prior to its 


classification as an asset accounted on a fair value basis, any such depreciation or amortisation will be 


deducted from the carrying value to avoid being double counted.   


Adjustments Relating to Profit Allocation 


1222. Paragraph 2(c) provides that Group Entities will make profit allocation adjustments in determining 


entity elimination profit (or loss). The definition of profit allocation adjustments is included in Paragraph 7. 


This definition is discussed in paragraph 1337 of this Explanatory Statement below.  


1223. This adjustment shall not apply to the extent that the transaction that is otherwise subject to an 


adjustment under this provision is excluded from the Elimination Profit (or Loss) by virtue of paragraph 2(e) 


and (f). Where such gains are only partially excluded for the Elimination Profit (or Loss) by virtue of 


paragraph 2(e) and (f) (e.g., where only part of the value of the asset disposition is subject to tax deferral 


under a qualifying reorganisation) then the remaining part will be subject to this adjustment.  


Adjustments Relating to Prior Period Adjustments 


1224. Annex B Section 2(2) defines the term “prior period adjustment”. The prior period adjustment with 


respect to a Covered Group, as reflected in the Adjusted Profit Before Tax and adapted for this Elimination 


Profit (or Loss), means an adjustment corresponding to all changes in the opening equity of the Period that 


relate to a correction of an error in the determination of the Financial Accounting Profit (or Loss) or a 


change in an accounting principle or policy and are attributable to transactions or other events that would 


have impacted the determination of Adjusted Profit Before Tax for (i) a prior Period when the Covered 


Group was a Covered Group or (ii) a Period that would be an eligible prior period had there been an unused 


loss with respect to that prior Period, had they initially been recorded in the prior Period on the same basis 


as that reflected in the relevant changes in the opening equity of the Period. Further, Annex B Section 


2(2)(c) contains rules requiring the prospective spreading of the prior period adjustment where a materiality 


threshold is met.  


1225. The definition of prior period adjustment in Annex B Section 2(2) applies in the context of the 


Adjusted Profit Before Tax of a Covered Group and is adapted for the purpose of determining the entity 


elimination profit (or loss) of a Group Entity, via the operation of paragraph 2(d).  


1226. Included in paragraph 2(d)(i) and (ii) are the following provisions that adapt the prior period 


adjustment definition in context of entity elimination profit (or loss): 


• The term Financial Accounting Profit (or Loss) in Annex B Section 2(2) shall be replaced by the 


term Entity Financial Accounting Profit (or Loss); 


• The term Adjusted Profit Before Tax in Annex B Section 2(2) shall be replaced by the term 


Elimination Profit (or Loss)”. 


1227. Further, paragraph 2(d)(iii) provides for the adaption of spreading provisions such that where the 


prior period adjustment for the Group Entity in the Period exceeds EUR 5 million, the adjustment is spread 


pro rata over the current Period plus the greater of the two subsequent Periods, or the number of 


subsequent Periods equal to the number of Periods to which the prior period adjustment in the Period 


relates minus one. If the prior period adjustment for the Group Entity in the Period is less than EUR 5 


million the total amount is included in the Group Entity’s entity elimination profit (or loss) in the Period in 


which the triggering event occurs. 
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1228. The adjustments to entity elimination profit (or loss) made in accordance with subparagraph (d) 


will generally align with corresponding adjustments at a Group level to determine Adjusted Profit Before 


Tax. This is because Consolidated Financial Statements are equivalent to the aggregation of entity 


financial statements used in consolidation, subject to elimination adjustments required to net off certain 


intra-group transactions. Therefore, any prior period adjustments included at a Covered Group level will 


be reflected in a corresponding prior period adjustment at a Group Entity level.  


1229. In general, when a Group Entity corrects an error in the determination of Entity Financial 


Accounting Profit (or Loss) in a previous Period, it may need to re-determine its opening equity (i.e., the 


equity at the beginning of the Period) in the Period in which the error was discovered or as soon as 


practicable. The adjustments may increase or decrease the opening equity depending upon the nature of 


the error. For example, an erroneous exclusion of revenue in a previous Period will generally result in an 


increase to opening equity and a corresponding increase to income in the computation of entity elimination 


profit (or loss) in the Period when the error is corrected. 


1230. Similarly, when a Group Entity changes an accounting principle or policy used in the determination 


of its entity elimination profit (or loss), it may be required to re-determine its opening equity as if it had used 


the new accounting principle or policy in previous Periods. The change in accounting principle or policy 


may require either an increase or decrease in the opening equity. This is because an increase or decrease 


in opening equity represents the net amount that under the new accounting principle or policy would have 


been included in that computation in a previous Period. The effect of the adjustment under subparagraph 


(d) should correspond to the adjustment to opening equity. Thus, if a change in accounting principle or 


policy decreases opening equity, the prior period adjustment would be a negative adjustment that has the 


same effect as an additional deduction in the computation of entity elimination profit (or loss). Conversely, 


if a change in accounting principle or policy increases opening equity, the prior period adjustment would 


be a positive adjustment that has the same effect as an additional item of income in the computation of 


entity elimination profit (or loss). 


1231. To the extent that an error or a change in an accounting principle or policy is attributable to a 


Period that is prior to the application of the Convention to the Covered Group (and that is not a Period that 


would be an eligible prior period and would also not be an eligible prior period if the requirement that an 


unused loss must be observed with respect to that prior Period were removed), the adjustment to opening 


equity does not result in a “prior period adjustment” under subparagraph (d). By defining the relevant prior 


Periods for which prior period adjustments will be considered in this way, the Period taken into account for 


prior period adjustments is aligned with that same Period during which losses might be carried forward. It 


is intended that this adjustment will apply equally with respect to both upward and downward prior period 


adjustments.  


1232. In addition, the prior period adjustment applies only to items of income or expenses that were, or 


would have been, included in the computation of the entity elimination profit (or loss). In such cases, the 


adjustment must be treated as an increase or decrease to the entity elimination profit (or loss) of the 


Covered Group. Items of income or expenses that were not, or would not have been, included in the 


computation of the entity elimination profit (or loss) should not be taken into account for purposes of the 


“prior period adjustment”. 


1233. Paragraph 2(d)(iv) provides that the prior period adjustment will not apply in the context of a 


covered profit allocation transaction. Subparagraph (c) and paragraph 7 contain specific provisions dealing 


with adjustments to entity elimination profit (or loss) in scenarios where transactions between Group 


Entities are subject to change in taxable presence profit amount, profit allocation amount, or excluded profit 


amount in a subsequent period, and these rules will take precedence over the general rules relating to 


prior period adjustments.  
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Adjustments Relating to Qualifying Reorganisations 


1234. Subparagraph (e) provides that Group Entities will make qualifying reorganisation adjustments in 


determining entity elimination profit (or loss). The definition of qualifying reorganisation adjustment is 


included in paragraph 8 and discussion of this adjustment is included from paragraph 1365 of this 


Explanatory Statement below.  


1235. This adjustment will apply in priority to the integration asset sales adjustment described below.  


Adjustments Relating to Integration Asset Sales  


1236. Subparagraph (f) provides that Group Entities will exclude or reduce the amount of gain or loss 


recognised upon the transfer of an asset between Group Entities in instances where the transfer takes 


place within 5 years of the transferor Group Entity becoming a Group Entity. In instances where the 


adjustment under subparagraph (e) also applies to an asset sale that would be subject to this adjustment, 


the adjustment under subparagraph (e) will be applied in priority and any remaining gain or loss would then 


be subject to this adjustment. In instances where subparagraph (e) does not apply this adjustment would 


apply to the whole amount of the gain or loss.  


1237. Where the asset transfer occurs within one full year of the equity transferor entity becoming a 


Group Entity, the adjustment under subparagraph (f) will essentially replicate the entity elimination profit 


(or loss) that would have applied had the asset acquirer Group Entity directly acquired the asset from the 


original third-party equity transferor. Where the asset transfer occurs between one and five full years after 


the equity transfer this outcome will be partially replicated.  


1238. This adjustment only applies to cases where three conditions are satisfied. First, the asset transfer 


must occur within five years of the asset transferor Group Entity becoming a Group Entity of the Covered 


Group. Second, the total gain or loss from the disposal must exceed EUR 5 million. Third, the asset 


transferor Group Entity must have not previously been a Group Entity of another Covered Group.  


1239. As noted in paragraph 1237 above, this adjustment is applied on a phased-out basis to reduce the 


potential to smooth out any potential cliff edge effect that would otherwise apply if the adjustment were 


fully applied or disapplied depending on the intervening period between the asset transferor Entity 


becoming a Group Entity and the asset transfer itself. Where the asset is transferred within one full year 


of the equity acquisition the related gain or loss will be fully excluded from the entity elimination profit (or 


loss). Where the asset is transferred more than one full year but less than two full years after the equity 


acquisition 20% of the gain or loss will be recognised and the remainder will be excluded. Where the asset 


is transferred more than two full years but less than three full years after the equity acquisition 40% of the 


gain or loss will be recognised and the remainder will be excluded and so on, until the end of the five-year 


period following the acquisition of the Group Entity transferring an asset.  


1240. The adjustment under subparagraph (f) will only apply where the asset transferor entity was not 


previously a Group Entity of another Covered Group. This is to ensure that the outcomes achieved by this 


adjustment are equivalent (or partially equivalent) to a direct asset transfer from one Group to another 


Group.  


Taxable Equity Transaction Adjustments 


1241. Subparagraph (g) provides that Group Entities will make taxable equity transaction adjustments in 


determining entity elimination profit (or loss). The definition of taxable equity transaction adjustments is 


included in paragraph 9 and applies to include or exclude income in the Elimination Profit (or Loss) in some 
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instances. Discussion of this adjustment is included in paragraph 1374 onward of this Explanatory 


Statement.  


Adjustments Relating to Tax Fair Value Treatments 


1242. Subparagraph (h) provides that Group Entities will make tax fair value adjustments in determining 


entity elimination profit (or loss). The definition of tax fair value adjustments is included in paragraph 10 


and applies to include income in the Elimination Profit (or Loss) in some instances. Discussion of this 


adjustment is included in paragraph 1380 onwards of this Explanatory Statement below.  


Adjustments Relating to Main Entities subject to Taxable Presences 


1243. Subparagraph (i) provides that Group Entities will make main entity taxable presence adjustments 


in determining entity elimination profit (or loss). The definition of main entity taxable presence adjustment 


is included in paragraph 11 and applies to exclude income from the Elimination Profit (or Loss) in some 


instances. Discussion of this adjustment is included in paragraph 1386 onwards of this Explanatory 


Statement below.  


Withholding Tax Downward Adjustments  


1244. Subparagraph (j) provides a withholding tax downward adjustment in determining entity elimination 


profit (or loss). The adjustment is calculated under paragraph 12 (refer to paragraph 1417 of the 


Explanatory Statement) and, where applicable, will typically reduce the Elimination Profit (or Loss) of a 


Jurisdiction where double tax relief has been provided with respect to a Covered Withholding Tax collected 


by another Jurisdiction on a Covered Payment in a Period. This adjustment effectively provides that a 


Jurisdiction will not be obliged to eliminate double taxation with respect to an Amount A relief amount under 


Articles 9 through 11 in respect of profits it has already waived its taxing rights over as a result of providing 


double taxation relief for a Covered Withholding Tax, and that such profits will not either lead to a reduction 


in the Amount A Profit allocated to a Jurisdiction as a result of a marketing and distribution profits safe 


harbour adjustment under Article 5(2). This is because both Articles 9 through 11 and Article 5 incorporate 


the defined term entity elimination profit (or loss) which is determined under paragraph 2 taking into account 


the adjustment in subparagraph (j).  


Paragraph 3 


Taxable presence elimination profit (or loss) 


1245. Under paragraph 1, the elimination profit (or loss) of a Covered Group for a Period in a Jurisdiction 


includes the taxable presence elimination profit (or loss) of Taxable Presences located in that Jurisdiction. 


In this way, the determination of elimination profit (or loss) recognises that profits of an Entity may be 


subject to taxation on a net income basis in a Jurisdiction other than the location of the main entity. The 


adjustment seeks to align the Elimination Profit (or Loss) with the corporate income tax base by taking into 


consideration situations where non-residents are taxed in a Jurisdiction on a net basis through a Taxable 


Presence. 


1246. In all instances where a Group Entity, other than a regulated financial institution described in Annex 


C Section 2(3)(a) or an extractives entity described in Annex C Section 3(2)(c), is liable to taxation on a 


net basis, whether under an income tax or another similar type of tax,  in a Jurisdiction other than the 


Jurisdiction where it is located for the Period, a separate Taxable Presence will be deemed to arise in the 


former Jurisdiction under Article 2(kk) (see paragraph 132 of this Explanatory Statement). 
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Subparagraph (a) 


1247. Subparagraph (a) provides that the taxable presence elimination profit (or loss) of a Taxable 


Presence for a Period is the sum of two elements. First, subdivision (i) provides for inclusion of an amount 


equal to the taxable presence profit amount of the Taxable Presence for the current Period (i.e., the Period 


in respect of which the Amount A Tax Return and Common Documentation Package is filed). The taxable 


presence profit amount for the current Period is determined using subparagraph (b). Second, subdivision 


(ii) requires the inclusion of taxable profit spreading adjustments which relate to tax liability determinations 


made during the current Period in respect of taxable presence profit amounts derived in prior Periods. How 


taxable profit spreading adjustments should be included is determined using subparagraphs (c) and (d). 


Subparagraph (b) 


1248. The taxable presence profit amount for profits derived in the current Period is calculated in 


accordance with subparagraph (b). It is the amount of profit determined to be attributable to that Taxable 


Presence in the Jurisdiction of the location of the Taxable Presence with respect to any fiscal period of that 


Taxable Presence that ends during the Period. It is the profit amount reflected in the latest tax liability 


determination for that Taxable Presence in its location that was filed or issued at least 60 days before the 


deadline for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for 


the Period. Consistent with most corporate income tax systems, therefore, this profit amount shall be 


understood as the net profit amount that is actually subject to tax in the location of the Taxable Presence. 


1249. By determining taxable presence profit amount based on actual net profit subject to tax in a 


Jurisdiction it is not necessary to apply those adjustments that are applied in paragraph 2. Those 


adjustments are intended to replicate a composite domestic income tax base, whereas relying on the actual 


profit amount subject to tax for a Taxable Presence will ensure that the actual domestic tax base is 


reflected. Further, in instances where a Group Entity is deemed to be resident in two jurisdictions under 


the respective corporate income taxation laws in both jurisdictions, the rules specifying location of a group 


entity in Paragraph 5 would require that the Group Entity is located in one Jurisdiction (Jurisdiction A) and 


a Taxable Presence would be deemed to exist under Article 2(kk) in the other resident Jurisdiction 


(Jurisdiction B) to the extent that taxation is imposed on net profits recognised in that Jurisdiction. The 


taxable presence profit amount in Jurisdiction B with respect to that Taxable Presence would be 


determined taking into account the amount of profit attributable to that Group Entity for corporate income 


tax purposes in Jurisdiction B that is effectively taxed in that jurisdiction. In this way, profits of the Entity 


that are recognised in Jurisdiction B but not subject to tax therein for domestic tax purposes (for example 


because of an exemption for profits attributable to a permanent establishment outside of Jurisdiction B) 


are excluded from the taxable presence profit amount of the Taxable Presence in Jurisdiction B. 


1250. In this context tax liability determination is defined in paragraph 13(g). In most instances, the 


applicable tax liability determination would be the original tax return of the Taxable Presence. However, in 


some instances, it is possible that an amended self-assessed tax return could be filed prior to 60 days 


before the date on which the Covered Group’s Amount A Tax Return and Common Documentation 


Package for the Period is due and in that case that amended self-assessed tax return would be the 


applicable tax liability determination for the Period. In limited cases, a tax liability assessment could be 


raised by a tax administration prior to 60 days before the deadline for filing the Covered Group’s Amount 


A Tax Return and Common Documentation Package for the Period and in that case, that tax liability 


assessment may be the applicable tax liability determination for the Period.  


1251. If no tax liability determination for any fiscal period of the Taxable Presence that ends during the 


Period has been made 60 days before the deadline for filing the Covered Group’s Amount A Tax Return 


and Common Documentation Package for the Period, then the taxable presence profit amount will be 
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deemed to be equal to the amount of profit (or loss) recognised in the Taxable Presence in its original 


domestic tax return for that fiscal period provided that the original domestic tax return is filed before the 


date on which the Covered Group’s Amount A Tax Return and Common Documentation Package for the 


Period is due. Alternatively, where no domestic tax return is filed and no other tax liability determination is 


made for that Taxable Presence before the date on which the Covered Group’s Amount A Tax Return and 


Common Documentation Package for the Period is due the amount will be zero. 


1252. For the purpose of assessing whether a tax liability determination exists in relation to a taxable 


presence, a determination in the location of the Taxable Presence that satisfies the requirements of 


paragraph 13(g) and relates to a Qualifying Domestic Minimum Top-Up Tax or similar tax will be considered 


to be a tax liability determination for the purpose of determining the taxable presence profit amount only in 


cases where no other corporate income tax applies in the Jurisdiction where that Taxable Presence is 


located. 


Subparagraph (c) 


1253. Subparagraph (c) includes changes in the taxable presence profit amount with respect to a 


Taxable Presence during the Period that relate to profits or losses originally recognised in a prior Period. 


This subparagraph applies with respect to changes in a tax liability determination with respect to a Taxable 


Presence that existed in a prior Period in which the Group was a Covered Group. It also applies in instances 


where a tax liability determination has been made in the Period that relates to profits attributable to a 


Taxable Presence that were derived in a Period when no taxable presence profit amount was originally 


recognised for that Taxable Presence provided the Group was a Covered Group in that Period.  


1254. Subparagraph (c) provides that an amount will only be recognised in the Period under 


subparagraph (c) if at least 75 per cent of the additional tax liability or tax refund associated with the 


applicable tax liability determination is paid before the end of that Period.  


1255. Where the taxpayer or tax administration has made no or insufficient payment following a tax 


liability determination, including in cases where it has lodged an appeal against the tax assessment or 


initiated compliance proceedings, the entire amount of the change in taxable presence profit amount will 


not (yet) be taken into account for the purpose of determining the taxable presence elimination profit (or 


loss). Once at least 75 per cent of the additional tax or refund amount is paid in aggregate, for example in 


a case where the taxpayer decides to accept the tax assessment or loses the appeal and is compelled to 


make payment, the change in taxable presence profit amount from the tax liability determination must be 


recognised in that Period. A tax liability determination can therefore only create a potential obligation to 


relieve double taxation for purposes of Amount A where at least 75 per cent of the additional tax is paid or 


at least 75 per cent of the refund is paid. 


Box 24. Example – Taxable presence elimination profit or (loss) 


• For example the Amount A Tax Return and Common Documentation Package for the year 


ended 31 December 2029 was due on 31 December 2030. The Covered Group filed a 


corporate income tax return on 30 September 2030 for the year ended 31 December 2029 in 


respect of a Taxable Presence in Jurisdiction A (where the Taxable Presence was located) 


attributing a profit of EUR 1 000 to that Taxable Presence, the taxable presence profit amount 


of EUR 1 000 for the Taxable Presence in Jurisdiction A would be recognised in the 2029 
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Amount A Tax Return and Common Documentation Package filing by virtue of subparagraph 


(b).  


• In 2032, the tax authority of Jurisdiction A made an assessment imposing an upwards 


adjustment of EUR 3 000 to the profit allocated to the Taxable Presence relating to 2029 (so 


that the total profit attributable to the Taxable Presence in Jurisdiction A in 2029 was EUR 4 


000), giving rise to an additional EUR 300 of corporate income tax in Jurisdiction A (assuming 


a corporate income tax rate of 10%). This would result in an increase of the taxable presence 


profit amount from EUR 1 000 to EUR 4 000 in 2032 with respect to the profits derived by the 


Taxable Presence in 2029. If the Covered Group did not make any payment during 2032, there 


would be no taxable profit spreading adjustment of the Taxable Presence relating to 2029 


Period that would be recognised in the 2032 Period.  


• Similarly, if the Covered Group made payment of EUR 100 in respect of the EUR 300 tax liability 


during 2032, no taxable profit spreading adjustment of the Taxable Presence for the 2029 


Period would be recognised in the 2032 Amount A Tax Return and Common Documentation 


Package since the payment made did not represent at least 75% of the additional tax assessed.  


• However, if during 2032, the Covered Group paid EUR 250 in respect of the EUR 300 tax 


liability imposed, the 75% threshold would be met and the Covered Group would be required 


to recognise a taxable profit spreading adjustment of the Taxable Presence in the 2032 Period 


in the amount of EUR 3 000. This would be recognised in one Period only because the change 


in taxable presence profit amount is less than EUR 5 million and therefore paragraph 3(c)(i) of 


this Section applies.  


• If in circumstances where the Covered Group made the payment of EUR 250 in 2032, the 


taxpayer appealed the increased assessment and in 2033 the courts of Jurisdiction A 


determined that the total profit attributable to the Taxable Presence for 2029 should have been 


EUR 3 000, a reduction in the taxable presence profit amount of EUR 1 000 related to the 


Taxable Presence for 2029 would again be observed and a taxable presence spreading 


adjustment would be made provided that the 75% payment requirement was satisfied . In 


determining whether the tax authority had paid 75% of the refund in this case both the 


outstanding amount owed by the taxpayer in relation to the prior tax liability determination and 


any payment by the tax administration would be taken into account. In this case, EUR 50 was 


already outstanding so provided that at least EUR 25 is paid from the tax administration to the 


taxpayer before the end of 2033, that change should be recognised in the Amount A Tax Return 


and Common Documentation Package for 2033 as a taxable profit spreading adjustment. 


 


1256. In practice, it may often be the case that an upward adjustment to profits of a Taxable Presence 


is made in respect of more than one fiscal year, e.g., the tax authority of the Jurisdiction of the location of 


the Taxable Presence may consider that the profits of the Taxable Presence were understated for three 


years and adjust accordingly. In those cases, the combined adjustment is treated in aggregate provided 


that all periods covered by the tax liability determination related to periods where the Group was a Covered 


Group.  


1257. Where the above described conditions with respect to subparagraph 3(c) are satisfied (i.e., a tax 


liability determination is made in respect of a Taxable Presence that changes the taxable presence profit 


amount recognised in a prior Period in respect of that Taxable Presence or establishes a taxable presence 
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profit amount with respect to a Taxable Presence in a prior Period not previously recognised and at least 


75 per cent of the additional tax or refund resulting from the tax liability determination is paid), the tax 


liability determination will be taken into account as a “taxable profit spreading adjustment” that may be 


subject to spreading over multiple future Periods. Applicable spreading is determined in one of three ways 


depending on the circumstances of the change, as clarified in subdivisions (i) through (iii). 


1258. Subdivision (i) provides that if the change in the taxable presence profit amount is less than EUR 


5 million, the entire change shall be taken into account in the current Period. This outcome will apply 


regardless of whether taxable profit spreading adjustments relating to that Taxable Presence are still being 


recognised in the current Period from a tax liability determination in a prior Period which might apply where 


a prior change in taxable presence profit amount of at least EUR 5 million that is subject to spreading under 


subdivision (ii) occurred in the previous Period whereas the current change is less than EUR 5 million. 


1259. Subdivision (ii) provides that if the change in the taxable presence profit amount is greater than 


EUR 5 million, the change shall be taken into account partially in the current Period and partially in future 


Periods. 


1260. Subdivision (ii)(A) applies in cases where there has been a previous adjustment under subdivision 


(ii) in the Jurisdiction in respect of the same Taxable Presence and where the full taxable profit spreading 


adjustment has not yet been taken into account. In that case, that new change in the taxable presence 


profit amount is combined with the remaining adjustment in respect of the prior Period that has not yet 


been included in determining the taxable presence elimination profit (or loss) for any Period. The net 


amount is spread equally over a number of Periods beginning with the current Period and consisting of the 


greater of: 


• three total Periods; 


• the number of Periods to which the determination giving rise to the current change relates; and 


• the number of Periods over which the remaining taxable profit spreading adjustment from the prior 


change are spread.  


1261. For example, if an upward adjustment of EUR 45 million was made by Jurisdiction A in 2028 to the 


profits of a Taxable Presence related to the tax years 2022 to 2026, the taxable profit spreading adjustment 


would be made over five Periods, commencing in 2028 (assuming that at least 75% of the additional tax 


was paid in 2028). If, three years later in 2031, following a mutual agreement procedure, a subsequent 


downward adjustment of EUR 5 million was made by Jurisdiction A in respect of the profits of the same 


Taxable Presence for the 2022 to 2026 tax years (assuming that at least 75% of the additional tax was 


refunded in 2031)., the net amount under subparagraph (b) would be EUR 13 million (i.e. EUR 45 million 


less three years of spreading adjustments of EUR 9 million each recognised in 2028, 2029 and 2030, less 


the new EUR 5 million adjustment). This would be spread equally across five Periods. Five is the number 


of Periods to which the determination giving rise to the 2031 change relates (2022-2026). That is greater 


than the default three Periods and the number of Periods remaining for the 2028 adjustment (two Periods)). 


1262. For purposes of applying the rules in subdivision (ii), the number of Periods to which the 


determination giving rise to the current change relates should be interpreted having regard to the 


Explanatory Statement with regard to the definition of tax liability determination (see paragraph 1465).  


1263. Commonly the number of Periods impacted by both the current change in taxable presence profit 


amount and the previously recognised taxable presence profit amount that has not yet been fully 


recognised will be the same. This might be because the second change relates to a challenge to an original 
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tax assessment and the scope of both determinations is the same. Where this is the case, the re-setting 


of the applicable spreading period will result in a prolonging of the number of Periods over which the original 


adjustment is recognised.  


1264. If the upward adjustment of EUR 35 million was made by Jurisdiction A in 2030 to the profits of a 


Taxable Presence in respect of the tax years 2022 to 2028, the taxable profit spreading adjustment would 


be made over seven Periods, commencing in 2030 (assuming that at least 75% of the additional tax was 


paid in 2030). If, the taxpayer appealed the assessments made in respect of 2022 to 2024 and in 2033, 


the courts of Jurisdiction A decided that the assessment made in respect of each of those tax years should 


be reduced by EUR 2 million, the new adjustment would exceed EUR 5 million and the amount of the 


current change and any remaining taxable profit spreading adjustment from the prior change would be 


EUR 14 million (i.e. EUR 35 million less three years of spreading adjustments of EUR 5 million each 


recognised in 2030, 2031 and 2032, less the new EUR 6 million adjustment). This would be spread equally 


across four Periods (assuming the refund is paid in 2033). Four is the number of Periods remaining for the 


2030 adjustment. That is greater than the default three Periods and the number of Periods to which the 


current adjustment relates (three Periods)). 


1265. Subdivision (ii)(B) applies in all other cases not covered by clause (A) where the change in the 


taxable presence profit amount is greater than EUR 5 million. That would include, for example, where there 


has been no previous taxable profit spreading adjustments in the Jurisdiction in respect of the same 


Taxable Presence or there has been such an adjustment but the full amount of that prior adjustment has 


already been taken into account. In those cases the adjustment is spread equally across a term beginning 


with the current Period and consisting of the greater of three Periods; and the number of Periods to which 


the determination giving rise to a change in the taxable presence profit amount relates. 


1266. For example, if Jurisdiction A made an upward adjustment exceeding EUR 5 million to the profits 


of a Taxable Presence in 2030 in respect of the 2028 tax year and no previous adjustment had been made 


by Jurisdiction A with respect to the profits of that Taxable Presence, clause (B) would operate to spread 


the impact of that adjustment over three Periods (assuming that at least 75% of the additional tax was paid 


in 2030). If Jurisdiction A made a subsequent downward adjustment to the profits of the same Taxable 


Presence in 2034 (by which time the 2030 adjustment would have been fully included), clause (B) would 


again apply to spread the new adjustment in isolation over three Periods (as the 2030 adjustment would 


be fully recognised at that time) (assuming that at least 75% of the tax refund was paid in 2034). 


1267. Subdivision (iii) provides that if the main entity that has the Taxable Presence in respect of which 


an adjustment under subdivision (ii) has been made leaves the Covered Group in a Period and the full 


amount of a taxable profit spreading adjustment has not yet been taken into account, the remaining amount 


of the adjustment that has not been spread across prior Periods must be included in the taxable presence 


elimination profit (or loss) in the Period that the main entity leaves the Covered Group. If the Taxable 


Presence that is subject to a taxable profit spreading adjustment ceases to exist, then the requirement 


provided in subdivision (iii) will be deemed to be satisfied. 


1268. For example, if an upward adjustment under subparagraph (b) of EUR 50 million was made by 


Jurisdiction A in 2028 to the profits of a Taxable Presence in respect of the 2022 to 2026 Periods and that 


adjustment was spread over five Periods, an adjustment of EUR 10 million would be made each year 


commencing in 2028 (assuming that at least 75% of the additional tax was paid in 2028). If, two years later 


in 2030 the main entity with the Taxable Presence leaves the Covered Group, the remaining amount of 


the adjustment that has not been spread across prior Periods would be EUR 30 million (being 


EUR 50 million less EUR 10 million applied in 2028 and less EUR 10 million applied in 2029). Under 


subdivision (iii), that EUR 30 million must be included in the taxable presence elimination profit (or loss) 


for 2030. 
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Subparagraph (d) 


1269. Subparagraph (d) is designed to deal with cases where a Covered Group comes in and out of 


scope of Amount A. It is intended to ensure that tax liability determinations with respect to Taxable 


Presences that relate to income or expenses recognised in the Entity Financial Accounting Profit (or Loss) 


of the main entity in Periods when the Group was in scope of Amount A that are made during Periods 


when the Group is not in-scope of Amount A are taken into account when the Group subsequently comes 


back into scope of Amount A. The provision will not apply if the most recent change in taxable presence 


profit amount occurred more than two Periods before the Group comes back into scope.  


1270. With respect to a Taxable Presence in a prior Period, a change in the taxable presence profit 


amount will be recognised in respect of that Taxable Presence in the Period where conditions in 


subdivisions (i) and (ii) are satisfied.  


1271. The first condition is that the Group was not a Covered Group in the immediately preceding Period. 


The second condition is that the most recent change in taxable presence profit amount prior to the Period 


with respect to that Taxable Presence resulting from a tax liability determination during a Period when the 


Group was not a Covered Group and less than two years before the beginning of the Period. In those 


cases, the taxable presence profit amount in the Period will be deemed equal to the profit (or loss) amount 


for that Taxable Presence in the latest tax liability determination prior to the end of the current Period, less 


the profit (or loss) amount recognised in the latest tax liability determination with respect to that Taxable 


Presence during a prior Period where the Group was a Covered Group.  


1272. For example, a Group that was in-scope of Amount A in 2024 recognised a Taxable Presence in 


Jurisdiction A with a profit of EUR 100 million in 2024. The Group fell out of scope of Amount A in 2025. In 


2030, the tax authority in Jurisdiction A made an upward adjustment of EUR 30 million to the profit of the 


Taxable Presence in Jurisdiction A for 2028. If the Group came back into scope of Amount A in 2031 (less 


than two Periods after the change in taxable presence profit amount took place) the Covered Group would 


recognise an increase in the taxable presence profit amount for the Taxable Presence in Jurisdiction A 


with respect to 2028 of EUR 30 million (assuming that at least 75% of the additional tax was paid). This 


adjustment would be subject to spreading treatment as described above commencing from 2031.  


1273. In addition, there could be situations where both subparagraphs (c) and (d) apply to a Taxable 


Presence in a given Period. In such a case, the net of the amounts determined under those two 


subparagraphs would be considered to be the relevant taxable presence profit amount. Paragraph 1573 


of the Explanatory Statement provides a description of how these provisions would apply in the context of 


a withholding tax upward adjustment and the same concepts apply in this context. 


Paragraph 4 


Application to Flow-through entities  


1274. Paragraph 4 ensures that for purposes of computing the Elimination Profit (or Loss) of a Group 


Entity and the taxable presence elimination profit (or loss) of Taxable Presence for a Covered Group for a 


Period, the Entity Financial Accounting Profit (or Loss) of a flow-through entity is allocated to the Group 


Entities and any Taxable Presences that are liable to corporate income tax on such profit (or loss) in 


accordance with international and domestic tax laws. 


1275. A flow-through entity will typically prepare entity financial statements that are incorporated in the 


Consolidated Financial Statements of the Covered Group. However, the flow-through entity is not liable to 


tax on its result because it is treated as fiscally transparent with respect to its income, expenditure, profit 
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or loss in the Jurisdiction where it was created; this Jurisdiction will for domestic tax purposes allocate the 


flow-through entity’s results to its owners in proportion to their Specified Equity Interests.  


1276. A flow-through entity is defined in subparagraph (b) as a Group Entity that is fiscally transparent 


with respect to its income, expenditure, profit or loss in the Jurisdiction where it was created, unless it is 


tax resident and liable to a covered tax on its income or profit in another Jurisdiction. Subparagraph (e) 


clarifies that an entity is fiscally transparent in a Jurisdiction if that Jurisdiction treats the income, 


expenditure, profit or loss of that Entity as if it is derived or incurred by its owners in proportion to their 


Specified Equity Interests. If the Group Entity is tax resident and liable to a covered tax on its income or 


profit in another Jurisdiction, the Entity will be located in the Jurisdiction imposing tax under paragraph 


5(a)(i) and the entity elimination profit (or loss) of the flow-through entity is allocated to that Jurisdiction; 


the Group Entity will then not qualify as a flow-through entity under subparagraph (b). 


1277. To recognise that Entity Financial Accounting Profit (or Loss) of a flow-through entity may be 


subject to tax in a Taxable Presence (and the main entity may receive double taxation relief), subparagraph 


(a) provides that the relevant part of the Elimination Profit (or Loss) of the flow-through entity is first reduced 


by the amount of profit that is subject to adjustment under paragraph 11, and the remaining part is allocated 


to each Group Entity that owns a Specified Equity Interest that carries rights to the profits, capital or 


reserves of the flow-through entity in proportion to their Specified Equity Interests (subject to the limitation 


identified below).  


1278. Subparagraph (a)(ii) and (iii) then allocate the Entity Financial Accounting Profit (or Loss) to the 


Group Entities owning a Specified Equity Interest in the flow-through entity to the extent that the flow-


through entity qualifies as a tax transparent entity (i.e., is not a reverse hybrid entity), as defined in 


subparagraph (c). This means that where the Jurisdiction in which an owner of Specified Equity Interests 


in the flow-through entity considers the entity as fiscally transparent, this owner will be allocated the Entity 


Financial Accounting Profit (or Loss) in proportion to its Specified Equity Interests. Where the Jurisdiction 


of an owner of a Specified Equity Interest in the flow-through entity does not consider the entity fiscally 


transparent, this owner will not be allocated any Entity Financial Accounting Profit (or Loss). The profit (or 


loss) of the flow-through entity attributable to that owner’s Specified Equity Interests (after application of 


subparagraph (a)(i)) is instead attributed to the Jurisdiction where the flow-through entity is located under 


paragraph 5(a) – i.e., the Jurisdiction in which it was created. This follows from subparagraph (a)(iv). 


1279. Subparagraph (a)(ii) and (iii) require then in cases where an Ultimate Parent Entity qualifies as a 


flow-through entity, its entity elimination profit (or loss) should not be allocated to investors owning a 


Specified Equity Interest in that Ultimate Parent Entity that is a flow-through entity. The full entity elimination 


profit (or loss) of the Ultimate Parent Entity flow-through entity should then be allocated to the Jurisdiction 


where that entity was created, save for any profit (or loss) that is allocatable to Taxable Presences in other 


Jurisdictions. Similarly, in the case of third-party investors holding Specified Equity Interests in a Group 


Entity that is a flow-through entity and not the Ultimate Parent Entity, profits will not be attributed to such 


third-party investors. The reason for these treatments is to ensure that profits included in the Adjusted 


Profit Before Tax are not permitted to escape the Elimination Profit (or Loss) thereby ensuring alignment 


of the tax bases to the extent possible.  


1280. Subparagraph (b) contains the definitions of the term flow-through entity that is relevant throughout 


this paragraph and means a Group Entity that is fiscally transparent with respect to its income, expenditure, 


profit or loss in the Jurisdiction where it was created unless it is tax resident and liable to a covered tax on 


its income or profit in another Jurisdiction.  


1281. The characterisation of a flow through entity as either a tax transparent entity or a reverse hybrid 


entity will be determined with respect to each investor holding equity interests in the flow through entity, 
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based on whether the flow through entity is fiscally transparent in the Jurisdiction in which that owner is 


located. For example, where a flow-through entity has Entity Financial Accounting Profit (or Loss) of 100 


after application of subparagraph (a)(i), and the flow-through entity is half owned by a Group Entity in 


jurisdiction A where that flow through entity is considered to be fiscally transparent and half owned by a 


Group Entity in Jurisdiction B where that flow through entity is not considered to be fiscally transparent, 


the flow through entity will be considered to be partially a tax transparent entity and partially a reverse 


hybrid entity. On this basis, subparagraph (a)(iii) will apply and 50 of Entity Financial Accounting Profit (or 


Loss) will be recognised in the flow-through entity and 50 of Entity Financial Accounting Profit (or Loss) 


will be recognised in the investor Group Entity in Jurisdiction A.  


1282. Subparagraph (c) provides that flow-through entity is a “tax transparent entity” with respect to its 


income, expenditure, profit or loss to the extent that it is fiscally transparent in the Jurisdiction in which its 


owner or owners are located. Subparagraph (d) provides that a flow-through entity is a reverse hybrid entity 


with respect to its income, expenditure, profit or loss to the extent that it is not fiscally transparent in the 


Jurisdiction in which its owner or owners are located. 


1283. To aid in the interpretation of subparagraphs (b) through (d), subparagraph (e) provides that an 


Entity is treated as fiscally transparent under the laws of a Jurisdiction, if that Jurisdiction treats the income, 


expenditure, profit or loss of that Entity as if it were derived or incurred by the direct or indirect owners of 


that Entity in proportion to their interest in that Entity. 


1284. Subparagraph (f) is a deeming provision that treats a Group Entity as a flow-through entity and a 


tax transparent entity if such an Entity has no tax residency and is not subject to a covered tax in any 


Jurisdiction, to the extent that conditions in subdivisions (i) through (iii) are met. The most common case 


covered by this provision is where a Group Entity, with no tax residency, is created in a Jurisdiction with 


no corporate income tax and its owners treat that Entity as fiscally transparent. Without subparagraph (f), 


this scenario would not be covered by subparagraph (a) because these Entities are not fiscally transparent 


in the Jurisdiction where they are created, as they are not subject to a corporate income tax legislation that 


treats their income, expenditure, profit or loss as derived or incurred by its owners. 


1285. Subparagraph (f) is only triggered if several conditions are met. First, the Group Entity must not 


have a tax residence and is not subject to a covered tax on the basis of its place of management, place of 


incorporation, place of constitution, place of carrying on business, place of residence of controlling 


shareholders or similar criteria in any Jurisdiction. Second, the Jurisdiction of the Group Entity’s owners 


must treat the Entity as fiscally transparent. Third, the Group Entity must not have a place of business in 


the Jurisdiction where it was created. Lastly, its income, expenditure, profit or loss must not be attributable 


to a Taxable Presence.  


1286. Similar to subparagraph (a), subparagraph (f) only applies in respect of the income, expenditure, 


profit or loss of the Group Entity to the extent that the conditions in subdivisions (i) through (iii) are met. 


Thus, a Group Entity could be treated as a flow-through entity and a tax transparent entity, and at the same 


time, treated as an Entity that is not a flow-through entity.  


1287. Consider the example where C Co is a Group Entity created in Jurisdiction C, a Jurisdiction with 


no corporate income tax. C Co has no place of business in Country C and its income is not attributable to 


a Taxable Presence. The equity interests in C Co are equally distributed among A Co and B Co, which are 


Group Entities in the same Covered Group. A Co is a resident of Jurisdiction A, which treats C Co as 


fiscally transparent. B Co is a resident of Jurisdiction B, which does not treat C Co as fiscally transparent. 


In this case, only 50% of the Entity Financial Accounting Profit (or Loss) of C Co is treated as belonging to 


a tax transparent entity, and will be allocated to A Co. The remaining 50% of the Entity Financial Accounting 
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Profit (or Loss) of C Co is taken into account in the entity elimination profit (or loss) of C Co in Jurisdiction 


C. 


Paragraph 5  


Location of a Group Entity and a Taxable Presence 


1288. Paragraph 5 sets out the rules that determine the location of a Group Entity and a Taxable 


Presence for purposes of the Convention. Determining the location of a Group Entity and a Taxable 


Presence is important for the purpose of determining both Elimination Profit (or Loss) and Jurisdictional 


Depreciation and Payroll of a Covered Group for a Period in a Jurisdiction. Paragraph 5 applies only for 


purposes of the Convention and does not carry any wider implications for the application of domestic law 


or tax treaty provisions, such as those dealing with tax residence and the taxation of income arising in a 


Jurisdiction. 


1289. The approach to determining the location of a Group Entity or Taxable Presence is described in 


subparagraphs (a) through (c), including tiebreaker rules in subparagraph (c) for the situation in which a 


Group Entity is located in more than one Jurisdiction. Subparagraph (d) determines how a Group Entity’s 


entity elimination profit (or loss) and entity depreciation and entity payroll should be determined where the 


Entity moved its location during a Period. 


1290. The principle underlying the rules for determining the location of a Group Entity or Taxable 


Presence is to follow their treatment under domestic tax law whenever possible. In most cases, a Group 


Entity will have its location in the Jurisdiction where the Entity is a tax resident. If, however, multiple 


Jurisdictions consider the Group Entity to be tax resident in their Jurisdiction, the location of the Group 


Entity will be determined based on tiebreaker rules contained in subparagraph (c). If neither of these 


tiebreakers lead to a decisive outcome, the Group Entity will be located in the Jurisdiction where the Entity 


was created. A Taxable Presence is located in the Jurisdiction where it is liable to taxation on a net basis. 


Subparagraph (a) 


1291. Subparagraph (a) is the default rule for determining the location of a Group Entity that is not a flow-


through entity. Subdivision (i) states that a Group Entity is located in the Jurisdiction where liable to tax 


based on its place of management, place of creation, or other similar criteria. In this context, other similar 


criteria could include considerations such as place of residence of controlling shareholders, place of head 


or main office or other criteria. Whether a Group Entity is a subject to tax in a Jurisdiction depends on the 


domestic law of that Jurisdiction. A Group Entity is defined for purposes of the Convention to refer to a 


juridical person or arrangement that prepares separate financial accounts, and subparagraph (a) therefore 


does not require the Entity to be a legal person. 


1292. The reference to “place of management, place of incorporation, place of constitution, place of 


carrying on business, place of residence of controlling shareholders, place of head or main office” are non-


exhaustive examples of criteria used by Jurisdictions in their domestic tax residency rules. The words “or 


similar criteria” allows for other criteria used in domestic tax residency rules to be considered, such as 


domicile and registration.  


1293. A Group Entity will be considered located in a Jurisdiction under subdivision (i) if it is a tax resident 


in that Jurisdiction according to national or federal law only. For example, a Group Entity may be treated 


as a flow-through entity for purposes of federal or national tax law but considered as a tax resident under 


local or sub-national tax law. In these cases, the Group Entity would not be liable to tax in that Jurisdiction 


within the meaning of subdivision (i).  
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1294. Some Jurisdictions may permit a Group Entity organised outside of the Jurisdiction to make an 


election to claim tax residency in that Jurisdiction. Such an election, on its own, is not determinative of the 


Entity’s location for purposes of subdivision (i) and is not considered “other similar criteria”. 


1295. Subdivision (ii) provides that an Entity will be considered to be located in the Jurisdiction where it 


was created where there is no Jurisdiction that considers the Group Entity tax resident under the criteria 


included in subdivision (i). This could apply, for instance, to Group Entities organised in Jurisdictions 


without a corporate income tax system. A Group Entity that is a flow-through entity as defined in paragraph 


4(b) will likewise be located in the Jurisdiction where it was created. 


Subparagraph (b) 


1296. Subparagraph (b) determines the location of a Taxable Presence. This provision should be read 


in conjunction with the other provisions of the Convention dealing with Taxable Presences such as the 


definitions of main entity and Taxable Presence in paragraph 13(i) and (r). 


1297. Where a Jurisdiction other than a Jurisdiction where the Group Entity is located taxes a presence 


of that Group Entity located in another Jurisdiction on a net basis, that Taxable Presence will be located in 


the first Jurisdiction under subparagraph (b). Since the definition of Taxable Presence aligns with the 


domestic law of the Jurisdiction imposing the tax, regardless of the nexus requirements imposed by that 


domestic law, a Taxable Presence could be located in a Jurisdiction where the Group Entity has no physical 


presence. 


Subparagraph (c) 


1298. Subparagraph (c) addresses the case where a Group Entity is located in two or more Jurisdictions 


after application of subdivision (i) (i.e. qualifies as a tax resident in more than one Jurisdiction). For 


example, a Group Entity may be incorporated in one Jurisdiction and have its place of effective 


management in another and be treated as tax resident in both Jurisdictions under the respective domestic 


definitions of tax residence.  


1299. Subparagraph (c) therefore contains tiebreaker rules for determining the location of a dual-resident 


Group Entity for purposes of the Convention. As a result of these rules, the Group Entity is treated as being 


located in one Jurisdiction and having a Taxable Presence in the resident Jurisdiction in which the Group 


Entity is not located.  


1300. Subparagraph (c) addresses two scenarios: (i) situations in which one or more applicable covered 


tax treaties may resolve the residency conflict; and (ii) situations where the residency conflict is not 


resolved under a covered tax treaty. These situations will be addressed in turn. 


1301. The tiebreaker rule under paragraph 5 shall not have any implication for the residence or location 


of a company or permanent establishment determined under bilateral tax treaties and domestic laws. 


Applicable covered tax treaty in force 


1302. Subparagraph (c) first seeks to align the applicable location of a Group Entity for purposes of the 


Convention with the tax residency concept included in the tax treaties relevant to the taxation of the Entity. 


This tax treaty tiebreaker is applicable where there is a covered tax treaty in force and in effect between 


the Jurisdictions in which the Group Entity is located under subdivision (i), which includes an applicable 


residency tiebreaker. The term “covered tax treaty” is defined in paragraph 13(b).  
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1303. An applicable covered tax treaty may lead to two possible outcomes where two Jurisdictions 


consider a Group Entity a tax resident. First, the relevant covered tax treaty may resolve the dual residence 


(for example, by virtue of a provision similar to Article 4(3) of the OECD Model. The Convention will then 


follow the outcome of the covered tax treaty, irrespective of the type of tiebreaker rule contained in the 


relevant covered tax treaty. The tiebreaker rules that may be applicable under the relevant treaty include 


provisions giving priority to the place of effective management or provisions requiring dual residence issues 


to be resolved through an agreement between the competent authorities. 


1304. Alternatively, the relevant covered tax treaty may not resolve the dual residence conflict. For 


instance, where the covered tax treaty provides that the Group Entity’s residence must be determined by 


mutual agreement, the dual residency remains unresolved where the mutual agreement procedure has 


not yet been initiated or no agreement has been reached. In these cases, subdivisions (i) and (ii) will apply 


as if there is no applicable tax treaty in force. The same applies where there is a dispute between the 


relevant competent authorities in respect of the Group Entity’s tax residency under the covered tax treaty.  


1305. Subparagraph (c) would also apply where the Group Entity would be located in three (or more) 


Jurisdictions under subparagraph (a)(i). In that case, the tax residency conflict may be resolved under the 


tax treaty tiebreaker where the covered tax treaties in effect between the different relevant Jurisdictions 


provide one clear place of tax residency.  


No applicable covered tax treaty in force 


1306. Subparagraph (c)(i) and (ii) provide two tiebreaker rules for situations in which the dual residency 


conflict is not resolved by an applicable covered tax treaty. 


1307. The first tiebreaker included in subparagraph (c)(i) provides that the Group Entity shall be located 


in the Jurisdiction where it paid the greater amount of covered taxes for the fiscal year. This rule only 


considers the amount of covered taxes paid in the Jurisdictions where the Group Entity would be located 


under subparagraph (a)(i). It does not take into account any covered taxes imposed by other Jurisdictions, 


even if the Group Entity benefits from a foreign tax credit in the Jurisdiction where it could be located. The 


term “covered taxes” is defined in paragraph 13(c). 


1308. Subparagraph (c)(i) refers to the “covered taxes paid” in both Jurisdictions for the fiscal year ending 


in the Period. In this context, “taxes paid” refers to the covered taxes that are paid or due to be paid in 


each Jurisdiction for the fiscal year ending in the Period. This information is taken from the tax returns that 


the Group Entity files or will file in each Jurisdiction. Where the taxable year is different to the fiscal year, 


then the amount of taxes should be calculated on a pro rata basis and assigned to the number of months 


that correspond to the fiscal year. Consider the situation where a Group Entity paid 120 of taxes for the 


first taxable year and 60 for the second taxable year. The taxable year runs from July 1 to June 30 and the 


Period equals the calendar year. In this case, the Period runs between two taxable years. The amount of 


tax paid for the Period would be 90 [=(120/12)X6 + (60/12)X6]. 


1309. Where subparagraph (c)(i) does not yield an outcome because the amount of covered taxes paid 


in both Jurisdictions is the same or zero, subparagraph (c)(ii) provides that the Group Entity shall be 


considered to be located in the Jurisdiction where it was created. 


Subparagraph (d) 


1310. The provisions of subparagraphs (a) and (c) shall apply for each Period separately. This means 


that a Group Entity can be located in different Jurisdictions in different Periods depending on the outcome 


of the main residency rule and various tiebreaker rules. A Group Entity may, for instance, be located in a 


different Jurisdiction than the preceding year under subparagraph (c) because a covered tax treaty comes 
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into force, or an agreement is reached between competent authorities on the tax residency of the Group 


Entity. 


1311. However, the location of a Group Entity may also change during the Period, in which case 


subparagraph (d) determines that the Group Entity’s entity elimination profit (or loss) and entity 


depreciation and entity payroll will be determined for each of those Jurisdictions by reference to the 


duration of the Period that the Group Entity was located in the Jurisdiction. 


Subparagraph (e) 


1312. Subparagraph (e) applies in scenarios where the outcome of a MAP retroactively changes the 


location of a Group Entity for prior Periods where the Group was a Covered Group and the Entity was a 


Group Entity. In such cases it is necessary to attribute the Elimination Profit (or Loss) in prior periods 


subject to the MAP determination to the new location and to provide a downward adjustment in the previous 


location. Under this approach the net total Elimination Profit (or Loss) recognised with respect to the Group 


Entity will replicate the amount that would have been recognised if the updated location and taxable profit 


amounts outcome had been recognised in the original Amount A filing. 


1313. In order to achieve this outcome, subparagraph (e) does not change the location of such a Group 


Entity retroactively for prior Period(s) for purposes of Amount A, but instead recognises an adjustment in 


the current Period, as well as in future spreading Periods if applicable. 


1314. In a first step, subdivision (i) deems two Taxable Presences to exist in the current filing Period. 


One Taxable Presence is recognised in the location where the Group Entity was located as identified in 


the Amount A Tax Return and Common Documentation Package for the Period(s) subject to the MAP 


determination. Another Taxable Presence is recognised in the location where the Group Entity was 


deemed to be located under the MAP for those Period(s).  


1315. In a second step, these deemed Taxable Presences are used as a vehicle to align the Elimination 


Profit (or Loss) with the MAP outcome. Subdivision (ii) aligns the Elimination Profit (or Loss) in the location 


identified in the Amount A Tax Return and Common Documentation Package in the prior Period(s) by 


subtracting, under clause (A), an amount equal to the entity elimination profit (or loss) of that Group Entity 


recognised in before the MAP was concluded in the prior Period(s) in which the Group was a Covered 


Group and the Entity was a Group Entity from the taxable presence elimination profit (or loss) of the 


deemed Taxable Presence. Clause (B) then provides that the amount recognised in clause (A) is then 


subject to spreading in accordance with provisions contained in paragraph 3(c) with respect to the net 


adjustment determined under clause (A) for all Periods subject to the determination. 


1316. Subdivision (iii) aligns the Elimination Profit (or Loss) in the location of the Group Entity as 


determined under the MAP by defining the deemed taxable presence elimination profit (or loss) in this 


Jurisdiction, under clause (A), as the entity elimination profit (or loss) that would have been recognised for 


that entity in this location in accordance with the determination made under the MAP in the prior Period(s) 


where the Group was a Covered Group and the Entity was a Group Entity and assuming spreading 


adjustments did not apply. Clause (B) then provides that the amount recognised in clause (A) will be subject 


to spreading in accordance with provisions contained in paragraph 3(c) with respect to the net adjustment 


determined under clause (A) for all Periods subject to the determination. 


1317. Any change to taxable income recognised in Taxable Presences in connection with such a MAP 


determination would be resolved under paragraph 3 and not under this subparagraph. Consider a case 


where, according to the Amount A Tax Return and Common Documentation Package in a prior Period, a 


Covered Group had a Group Entity in Jurisdiction A and a Taxable Presence in Jurisdiction B. However, 
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under a MAP determination it is resolved that in fact the Group Entity was located in Jurisdiction B and a 


Taxable Presence was recognised in Jurisdiction A. In such cases, the profits previously attributed to the 


Taxable Presence in B will be subject to a downward adjustment in Jurisdiction B in the Period (and 


subsequent spreading periods) in accordance with paragraph 3, and newly recognised profits in the 


Taxable Presence in Jurisdiction A will be subject to an upward adjustment in Jurisdiction A in the Period 


(and subsequent spreading periods) in accordance with paragraph 3. 


Paragraph 6  


Relevant elimination net losses (General) 


1318. In computing its Elimination Profit (or Loss) in a Jurisdiction for a Period, a Covered Group must 


take account of any historic unrelieved losses incurred in that Jurisdiction that are available for carry-


forward. The definition of Elimination Profit (or Loss) in a Jurisdiction, set out in paragraph 1, thus provides 


for the deduction of “relevant elimination net losses”. The rules on relevant elimination net losses generally 


align with the framework developed for purposes of carrying forward losses in computing the Covered 


Group’s Adjusted Profit Before Tax (Annex B Section 2), adapted as necessary to reflect the jurisdictional 


context of Elimination Profit (or Loss). 


1319. Relevant elimination net losses are a jurisdictional attribute of the Covered Group. They are 


calculated and reported through a single account in each Jurisdiction and are administered separately from 


any existing domestic loss carry-forward regime applicable to the Covered Group and its Group Entities 


(for documentation and reporting obligations, see Part V Section 1 (Administration)).  


1320. Subparagraph (a) in combination with paragraph 1, provides that relevant elimination net losses 


are deducted in the chronological order of the prior period(s) to which they correspond. Moreover, relevant 


elimination net losses are deducted only up to the amount, if greater than zero, of the sum of the entity 


elimination profit (or loss) of each Group Entity and the taxable presence elimination profit (or loss) of each 


Taxable Presence in that Jurisdiction for the Period. This means that any excess amount of relevant 


elimination net losses in a Jurisdiction must be carried forward to the subsequent Period, and potentially 


be deducted in that Period if the other relevant conditions are met (e.g. time limitations related to eligible 


elimination prior periods). The deduction and carry-forward of relevant elimination net losses (including 


those that are constituted by transferred elimination losses, if the required conditions are met) is 


mandatory.  


1321. Where a Covered Group falls out of scope of the Convention in a Period and then comes into 


scope again under Article 3 in a subsequent Period, the mechanism to compute, deduct and carry-forward 


relevant elimination net losses in a Jurisdiction continues to apply unchanged. This means that any 


Elimination Profits (or Losses) (before deduction of relevant elimination net losses) of a Group from the 


intervening Period(s), as well as any transferred losses, are included in the calculation of relevant net 


losses available for deduction in any subsequent Period where the Covered Group is in scope (with 


reference to elimination eligible prior periods, defined in paragraph 13(d)). There is no difference in 


treatment between relevant elimination net losses that are incurred by a Group before or after it first falls 


into scope under Article 3, with the exception of the limited optionality provided in respect of the deduction 


of certain transferred elimination losses, discussed below.  


1322. Subparagraph (b) defines the term “relevant elimination net losses”, to include (i) the “eligible 


elimination net losses” of the Covered Group in the Jurisdiction; and (ii) any “transferred elimination losses” 


available in the Jurisdiction pursuant to an “eligible business combination” or an “eligible division”, subject 


to certain conditions. These are discussed below in further detail.  
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Eligible elimination net losses 


1323. Subparagraph (c) defines the term “eligible elimination net losses”. The calculation of eligible 


elimination net losses requires a retrospective computation of the elimination profit or loss (before 


deduction of any relevant elimination net losses) in the Jurisdiction for each elimination eligible prior period 


(defined in paragraph 13(d)), applying the same tax base rules consistently to prior periods as to the current 


Period. For each prior period, the starting point is therefore the sum of the entity elimination profit (or loss) 


of each Group Entity and the taxable presence elimination profit (or loss) of each Taxable Presence in that 


Jurisdiction (as defined in paragraphs 2 and 3, respectively). Adjustments are made as needed to ensure 


that the eligible elimination net losses are deducted in the chronological order of the prior period(s) to which 


they correspond. For each prior period, reference is made to Group Entities and Taxable Presences that 


are located in the Jurisdiction in that prior Period, in accordance with the rules set out in paragraph 5 


(noting that eligible elimination net losses, forming part of the relevant elimination net losses in a 


Jurisdiction, are a Jurisdiction attribute of the Covered Group and do not attach to specific Group Entities 


or Taxable Presences). 


1324. Eligible elimination net losses will exist in a Jurisdiction to the extent that, after making those 


computations for each elimination eligible prior period, the total amount of cumulative elimination losses 


exceeds the total amount of cumulative elimination profits (before deduction of any relevant elimination net 


losses) over the eligible elimination prior periods in that Jurisdiction. Pursuant to subparagraph (d), 


described below, the same rules apply for purposes of calculating the amount of losses of a separate 


business that can be transferred to the Covered Group in the Jurisdiction (“transferred elimination losses”).  


Transferred losses 


1325. The rules on transferred elimination losses provide that the Covered Group, in certain 


circumstances, will deduct unrelieved losses incurred in a Jurisdiction by a business that was not part of 


the Covered Group at that time, but that has since become so.  


1326. Subparagraph (b)(ii) and (iii) set out the conditions under which a Covered Group must deduct 


transferred elimination losses, as part of its relevant elimination net losses, in a Jurisdiction. The general 


conditions of availability of transferred elimination losses align with those provided for the deduction of 


transferred losses in the computation of the Adjusted Profit Before Tax (Annex B Section 2(3)(b)(i) and 


(ii)): losses may only be transferred following an eligible business combination or eligible division, provided 


the business continuity requirements, applicable at the Group level, are satisfied (paragraph 6(b)(ii)).  


1327. However, while the deduction of transferred losses in the computation of Adjusted Profit Before 


Tax is at the election of the Covered Group, the deduction of transferred elimination losses in the 


computation of Elimination Profit (or Loss) is mandatory, subject to limited exceptions (paragraph 6(b)(iii)). 


This is because the Elimination Profit (or Loss) in a Jurisdiction serves to calculate the amount of profit 


used for purposes of the elimination of double taxation under the Convention. Any option not to recognise 


such losses would increase the amount of Elimination Profit in the Jurisdiction, and thereby have a direct 


impact on that Jurisdiction’s relieving obligations under the Convention. In this context, optionality is 


targeted to limited cases where the compliance burden borne by the Covered Group would be 


disproportionate. By contrast, broad optionality can be provided in the context of computing a Covered 


Group’s Adjusted Profit Before Tax as that amount does not directly impact a Jurisdiction’s taxing right 


under the Convention.  


Computing transferred elimination losses 


1328. Subparagraph (d) defines the term “transferred elimination losses” and provides the rules to 


calculate the amount of transferred elimination losses, if any, arising from an eligible business combination 
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or an eligible division (i.e., the only two transactions that could give rise to transferred losses and/or 


transferred elimination losses, defined in Annex B Sections 2(4) and 4(6)(d), respectively). These rules 


broadly align with the framework provided to calculate transferred losses in the context of computing the 


Adjusted Profit Before Tax (Annex B Section 2(4)), adapted as necessary to reflect the jurisdictional context 


of Elimination Profit (or Loss).  


1329. The quantum of transferred elimination losses is computed by applying the Elimination Profit (or 


Loss) rules (i.e. on a jurisdictional basis) consistently to the transferred Group, Entity, or predecessor group 


(subparagraph (c)). Importantly, only losses incurred within the time limitations described in the definition 


of eligible elimination prior period may be taken into consideration. 


1330. In the case of an eligible business combination, transferred elimination net losses comprise the 


total amount that would have been relevant elimination net losses of the transferred entity or group in the 


Jurisdiction at the time of the eligible business combination. In the case of an eligible division, transferred 


elimination net losses comprise the total amount that would have been relevant elimination net losses of 


the predecessor group in the Jurisdiction at the time of the eligible division, determined with reference only 


to the Group Entities and Taxable Presences, if any, of the predecessor group that are transferred to the 


Covered Group as a result of the eligible division.  


1331. In all cases, the amount of transferred elimination losses is determined as if the elimination eligible 


prior period(s) of the transferred entity or group or predecessor group included only prior Period(s) that 


would be elimination eligible prior period(s) of the Covered Group if any unused elimination loss of the 


transferred entity or group were an unused elimination loss of the Covered Group. In other words, in any 


given Period, the time limitations apply in exactly the same way for purposes of carrying forward a Covered 


Group’s eligible elimination net losses, on the one hand, and any transferred elimination losses, on the 


other. 


Opting out of the deduction of transferred elimination losses 


1332. The deduction of transferred elimination losses in the computation of Elimination Profit (or Loss) 


is mandatory, subject to limited exceptions described in paragraph 6(b)(iii). A Covered Group may only 


elect to opt-out of deducting transferred elimination losses arising from a particular business eligible 


business combination or eligible division if the following three cumulative conditions are met: 


• the Covered Group does not elect to deduct transferred losses, in computing its Adjusted Profit 


Before Tax, arising from the same eligible business combination or eligible division (paragraph 


6(b)(iii)(A)). This requirement is intended to ensure a degree of alignment between the Adjusted 


Profit Before Tax and Elimination Profit (or Loss). It effectively makes the election to deduct 


transferred losses in the Adjusted Profit Before Tax contingent upon recognising transferred 


elimination losses arising from the same transfer in the Elimination Profit (or Loss). In other words, 


in all cases where a Covered Group elects to deduct transferred losses arising from a particular 


transfer in computing its Adjusted Profit Before Tax, it will be required to compute and deduct 


transferred elimination losses in respect of that same transfer in computing its Elimination Profit (or 


Loss); 


• the Covered Group makes the election to opt-out of deducting transferred elimination losses in the 


first Period ending after the eligible business combination or eligible division in which the Covered 


Group is a Covered Group (paragraph 6(b)(iii)(B)); and 
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• the eligible business combination or eligible division qualifies under one of two alternative tests: 


the materiality threshold or the safe harbour for new Covered Groups (paragraph 6(b)(iii)(C)(a) and 


(b), respectively). These are described in further detail below.   


1333. Materiality threshold. Paragraph 6(b)(iii)(C)(a) allows a Covered Group to opt-out of deducting 


transferred losses arising from a particular eligible business combination or eligible division (provided the 


conditions in paragraph 6(b)(iii)(A) and (B) are also met), where the transfer does not meet a certain 


materiality threshold. This materiality threshold comprises two cumulative components, requiring that (i) 


the aggregate amount of domestic loss carry-forwards of the transferred Entities fall below a threshold 


amount; and (ii) at least two Jurisdictions be involved in the transfer. These components are detailed below.  


1334. To satisfy the first component of the materiality threshold, the aggregate amount of tax losses of 


the Group Entities of the transferred group, entity or predecessor group in the Jurisdiction must be lower 


than the threshold amount (EUR 2 million). This is calculated with reference to the Period immediately 


preceding the eligible business combination or eligible division. In other words, the aggregate amount of 


domestic tax loss carry-forwards of the Entities transferred to the Covered Group in the Jurisdiction as part 


of the same transfer must be lower than EUR 2 million. The amount of tax losses should be easily 


identifiable, and it provides an indication of the likely order of magnitude of any underlying losses that may 


be available for transfer in the context of the Elimination Profit (or Loss) calculations. If the aggregate 


amount of tax losses in the transferred Entities is very low, it would be unlikely that a significant amount of 


transferred elimination losses would be available.  


1335. To satisfy the second component of the materiality threshold, the transferred group, entity or 


predecessor group must have had Group Entities and Taxable Presences located across at least two 


Jurisdictions. In cases where the transferred group, entity or predecessor group was located in a single 


Jurisdiction only, the calculations required to compute transferred elimination losses would be significantly 


simpler as compared to those involving multiple jurisdictions. As a result, where only one Jurisdiction is 


involved, the materiality threshold would not be satisfied and the Covered Group would have to compute 


and deduct transferred elimination losses (unless the transfer otherwise qualifies under the alternative test, 


i.e. the safe harbour for new Covered Groups, in paragraph 6(b)(iii)(C)(b)).  


1336. Safe harbour for new Covered Groups. Paragraph 6(b)(iii)(C)(b) allows a Covered Group to opt-


out of deducting transferred losses arising from a particular eligible business combination or eligible 


division (provided the conditions in paragraph 6(b)(iii)(A) and (B) are also met), where the transfer occurs 


more than two years before the Covered Group comes into scope for the first time. This is intended as a 


transitional measure to relieve the potential compliance burden for new Covered Groups in calculating their 


relevant elimination net losses in each Jurisdiction. This safe harbour applies as an alternative to the 


materiality threshold in paragraph 6(b)(iii)(C)(a); it covers all transfers occurring before the specified time, 


regardless of their other characteristics. 


Paragraph 7  


Definition of “Profit Allocation Adjustment” 


1337. Paragraph 7 contains the definition of profit allocation adjustment. The term is relevant in 


determining the entity elimination profit (or loss) of a Group Entity (see paragraph 1222 of this Explanatory 


Statement above) under Annex B Section 4(2)(c). The adjustment seeks to align the Elimination Profit (or 


Loss) with the corporate income tax base by taking into consideration situations where a Group Entity is 


subject to domestic corporate income tax based on a transaction value attributed to a covered profit 


allocation transaction that does not align with the transaction value recognised in the Entity Financial 


Accounting Profit (or Loss) for that Group Entity.  
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1338. Profit allocation adjustments apply with respect to adjustments made for domestic corporate 


income tax purposes to the profits of a Group Entity in respect of covered profit allocation transactions 


entered into by that Entity. A covered profit allocation transaction broadly means a transaction between 


two or more Group Entities that results in taxable income or an allowable deduction for at least one of 


those Group Entities. The term “covered profit allocation transaction” is defined in paragraph 13(a) (see 


paragraph 1447 of this Explanatory Statement).  


Subparagraph (a) 


1339. Subparagraph (a) provides that the profit allocation adjustment of a Group Entity for a Period is 


the sum of two elements. First, subdivision (i) provides for inclusion of an amount equal to the profit 


allocation amount with respect to each transaction that satisfies either clause (A) or (B). For this purpose, 


clause (A) refers to each covered profit allocation transaction for which the Group Entity has included 


income or expenses in the computation of its Entity Financial Accounting Profit (or Loss) for the current 


Period (i.e., the Period in respect of which the Amount A Tax Return and Common Documentation Package 


is filed). Clause (B) refers to each covered profit allocation transaction that was not included in computation 


of its Entity Financial Accounting Profit (or Loss) for the Period that is subject to a tax liability determination 


with respect to the Period, i.e. for which the Group Entity has not included income or expenses for each 


covered profit allocation transaction in the computation. The profit allocation amount for the current Period 


is determined using subparagraph (b). Second, subdivision (ii) provides for the inclusion of profit allocation 


spreading adjustments which relate to tax liability determinations made during the current Period in respect 


of transactions in prior Periods. How profit allocation spreading adjustments should be included is 


determined using subparagraphs (c) and (d). 


Subparagraph (b) 


1340. This profit allocation amount for a Group Entity with respect to a covered profit allocation 


transaction in the Period that income or expenses are recognised in its Entity Financial Accounting Profit 


(or Loss) is calculated in accordance with subparagraph (b) and is the difference between the amount of 


income or expenses included during the Period for purposes of computing its Entity Financial Accounting 


Profit (or Loss) from each covered profit allocation transaction and the transaction value for tax purposes 


in the most recent tax liability determination for that covered profit allocation transaction in the Jurisdiction 


as of 60 days before the deadline for filing the Covered Group’s Amount A Tax Return and Common 


Documentation Package for the Period. In instances where there is no amount included in the calculation 


of Entity Financial Accounting Profit (or Loss) with respect to a covered profit allocation transaction for the 


Period and that covered profit allocation transaction is subject to a tax liability determination with respect 


to the Period, the difference that is taken into account for purposes of this subparagraph (b) is the 


transaction value attributed to that covered profit allocation transaction in the applicable tax liability 


determination.  


1341.  In this context tax liability determination is defined in paragraph 13(g). In most instances, the 


applicable tax liability determination would be the original tax return of the Group Entity. However in some 


instances, it is possible that an amended self-assessed tax return could be filed prior to 60 days before the 


deadline for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for 


the Period and in that case that amended self-assessed tax return would be the applicable tax liability 


determination for the Period. In limited cases a tax liability assessment could be raised by a tax 


administration 60 days before the deadline for filing the Covered Group’s Amount A Tax Return and 


Common Documentation Package for the Period and in that case that tax liability assessment may be the 


applicable tax liability determination for the Period.  
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1342. If no tax liability determination in respect of the current Period has been made for the Group Entity 


60 days before the deadline for filing the Covered Group’s Amount A Tax Return and Common 


Documentation Package for the Period or where the tax liability determination and the transaction amount 


recognised in the Entity Financial Accounting Profit (or Loss) are the same, there will be no adjustment in 


that Period with respect to covered profit allocation transactions and the profit allocation amount will be 


zero. 


1343. For the purpose of assessing whether a tax liability determination exists in relation to a Group 


Entity that is party to a covered profit allocation transaction, a determination in the location of the Group 


Entity that satisfies the requirements of paragraph 13(g) and relates to a Qualifying Domestic Minimum 


Top-Up Tax or similar tax will be considered to be a tax liability determination for the purpose of determining 


the profit allocation amount for that covered profit allocation transaction from the perspective of that Group 


Entity only in cases where no other corporate income tax applies in the Jurisdiction where that Group Entity 


is located. 


Subparagraph (c) 


1344. Subparagraph (c) includes in the entity elimination profit (or loss) changes in the profit allocation 


amount for a covered profit allocation transaction of the Group Entity. This would include both instances 


where an amount was included in Entity Financial Accounting Profit (or Loss) with respect to that 


transaction and cases where no transaction was recognised in the Entity Financial Accounting Profit (or 


Loss) in the Period that the transaction occurred. This subparagraph is limited in its application to only 


apply with respect to a covered profit allocation transaction for which income or expense originates in a 


prior Period in which the Group was a Covered Group. 


1345. Subparagraph (c) requires that an amount will only be recognised in the Period under 


subparagraph (c) if at least 75 per cent of the additional tax liability or tax refund associated with the 


applicable tax liability determination is paid before the end of that Period.  


1346. Where the taxpayer or tax administration has made no or insufficient payment following a tax 


liability determination, including in cases where it has lodged an appeal against the tax assessment or 


initiated compliance proceedings, the change in profit allocation amount will not (yet) be taken into account 


for purposes of calculating the profit allocation amount and accordingly determining the entity elimination 


profit (or loss). Once at least 75% of the additional tax or refund amount is paid in aggregate, for example 


in a case where the taxpayer decides to accept the tax assessment or loses the appeal and is compelled 


to make payment, the change in profit allocation amount from the tax liability determination must be 


recognised in that Period. A tax liability determination can therefore only create a potential obligation to 


relieve double taxation for the purposes of Amount A where at least 75 per cent of the additional tax is paid 


or at least 75 per cent of the refund is paid.  


Box 25. Example – Profit allocation adjustments 


• For example the Amount A Tax Return and Common Documentation Package for the year 


ended 31 December 2029 was due on 31 December 2030. One of the Group Entities (Group 


Entity A) filed a corporate income tax return in Jurisdiction A on 30 September 2030 for the 


year ended 31 December 2029 including income with respect to a covered profit allocation 


transaction of EUR 1 000. If the same transaction amount was reflected in the Entity Financial 


Accounting Profit (or Loss) of Group Entity A with respect to that covered profit allocation 


transaction then the applicable profit allocation amount would be EUR 0 for 2029 (the current 
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Period). No amount would be recognised in the 2029 Amount A Tax Return and Common 


Documentation Package filing by virtue of paragraph 7(b).  


• In 2032, the tax authority of Jurisdiction A made an upwards adjustment of EUR 3 000 to the 


income allocated with respect to that transaction in 2029 (so that the total income allocable to 


the covered profit allocation transaction for corporate income tax purposes in Jurisdiction A in 


2029 was EUR 4 000), giving rise to an additional EUR 300 of corporate income tax in 


Jurisdiction A (assuming a corporate income tax rate of 10% and that no additional costs are 


allocated in the Group Entity A). This would result in an increase of the profit allocation amount 


from EUR 0 to EUR 3 000 in 2032 with respect to the relevant transaction in 2029.  If the 


Covered Group did not make any payment in respect of that assessment during 2032, there 


would be no profit allocation spreading adjustment of the covered profit allocation transaction 


relating to 2029 Period that would be recognised in the 2032 Period.  


• Similarly, if the Covered Group made payment of EUR 100 with respect to the EUR 300 tax 


liability during 2032, no profit allocation spreading adjustment of the covered profit allocation 


transaction for the 2029 Period would be recognised in the 2032 Amount A Tax Return and 


Common Documentation Package with respect to the EUR 3 000 profit allocation amount since 


the tax payment did not represent at least 75% of the additional tax assessed.   


• However, if during 2032, the Covered Group paid EUR 250 in respect of the EUR 300 tax 


liability, the 75% threshold would be met, and the Covered Group would be required to 


recognise a profit allocation spreading adjustment of the covered profit allocation transaction 


for the 2029 Period in the amount of EUR 3 000. This would be recognised in 2032 only because 


the change in profit allocation amount is less than EUR 5 million and therefore paragraph 7(c)(i) 


of this Section applies. 


• If in circumstances where the Covered Group made the payment of EUR 250, the taxpayer 


appealed the increased assessment and in 2033 the courts of Jurisdiction A determined that 


the income allocable to the covered profit allocation transaction for 2029 should have been 


EUR 3 000 resulting in a EUR 100 refund to the Covered Group, a change in the profit allocation 


amount of EUR 1 000 relating to the covered profit allocation transaction for 2029 would again 


be observed and a profit allocation spreading adjustment would be made provided that the 75% 


payment requirement is satisfied. In determining whether the tax authority had paid 75% of the 


refund in this case both the outstanding amount owed by the taxpayer in relation to the prior 


tax liability determination and any payment by the tax administration would be taken into 


account. In this case, EUR 50 was already outstanding so provided that at least EUR 25 is paid 


from the tax administration to the taxpayer before the end of 2033 that change should be 


recognised in the Amount A Tax Return and Common Documentation Package for 2033. 


 


1347. As the entity elimination profit (or loss) is determined on an entity-by-entity basis, it is possible that 


Group Entities that were party to the same covered profit allocation transaction may reflect asymmetrical 


outcomes for the treatment of that transaction in their respective entity elimination profit (or loss). For 


example, if A Co located in Jurisdiction A entered into a transaction with B Co located in Jurisdiction B 


pursuant to which A Co agreed to provide services to B Co in return for EUR 100, A Co would include 


income of EUR 100 in its entity elimination profit (or loss) and B Co would reflect an expense of EUR 100 


in its entity elimination profit (or loss) in the Period. If in a later Period, Jurisdiction A considered that the 


arm’s length price for such services was EUR 120 and issued a tax liability determination, A Co’s entity 
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elimination profit (or loss) would be increased by EUR 20 in that subsequent Period (subject to the 75 per 


cent payment criteria being satisfied). However, it may not be the case that B Co’s entity elimination profit 


(or loss) would be reduced by EUR 20 in that same Period, as the tax authority in Jurisdiction B may not 


have processed a corresponding adjustment in that Period. Spreading, described below, would not apply 


in this instance as the materiality threshold is not met. 


1348. Where the above described conditions with respect to subparagraph (c) are satisfied (i.e., a tax 


liability determination is made in respect of a covered profit allocation transaction that changes the profit 


allocation amount recognised in a prior Period in respect of that covered profit allocation transaction or 


establishes a profit allocation amount with respect to a covered profit allocation transaction and at least 75 


per cent of the additional tax or refund resulting from the tax liability determination is paid), the tax liability 


determination will be taken into account as a “profit allocation spreading adjustment” that may be subject 


to spreading over multiple future Periods. Applicable spreading may be determined in one of three ways 


depending on the circumstances of the change, as clarified in subdivisions (i) through (iii). 


1349. Subdivision (i) provides that if the change in the profit allocation amount is less than EUR 5 million, 


the entire change in profit allocation amount shall be taken into account in the current Period as a profit 


allocation spreading adjustment. This outcome will apply regardless of whether profit allocation spreading 


adjustments relating to that covered profit allocation transaction are still being recognised in the current 


Period from a tax liability determination in a prior Period which might apply where a prior change in profit 


allocation amount in excess of EUR 5 million that is subject to spreading under subdivision (ii) occurred in 


the previous Period whereas the current change is less than EUR 5 million. 


1350. Subdivision (ii) provides that if the change in the profit allocation amount is at least EUR 5 million, 


the change shall be taken into account partially in the current Period and partially in future periods. 


1351. Subdivision (ii)(A) applies in cases where there has been a previous adjustment under paragraph 


7(c)(ii) in the same Jurisdiction relating to the same covered profit allocation transaction with respect to 


which the profit allocation spreading adjustment has not been fully taken into account. In that case, that 


amount of the profit allocation spreading adjustment from the current change is combined with the 


remaining adjustment in respect of the prior Period that has not yet been included in determining the entity 


elimination profit (or loss) for any Period. The net amount is spread equally over Periods beginning with 


the current Period and consisting of the greater of:  


• Three Periods; 


• the number of Periods to which the determination giving rise to the current change relates; and 


• the number of remaining Periods over which the profit allocation spreading adjustment from the 


prior change are spread.  


1352. For example, if an upward adjustment of EUR 120 million was made by Jurisdiction A in 2028 in 


respect of a covered profit allocation transaction of A Co in respect of the 2026 tax year, the profit allocation 


spreading adjustment would be made over three Periods as the adjustment relates to a single tax year. 


Assuming at least 75% of the additional tax was paid in 2028, an adjustment of EUR 40 million would be 


made in the three Periods commencing from 2028. If, two years later in 2030, a subsequent downward 


adjustment of EUR 10 million was made by Jurisdiction A in respect of the same transaction and the 2026 


tax year, clause (A) would apply. The net adjustment would be EUR 30 million (i.e. where the remaining 


amount in respect of the prior adjustment would be EUR 40 million (EUR 120 million less two years of 


spreading adjustments recognised in 2028 and 2029) less the new EUR 10 million downward adjustment) 


which would be required to be spread equally across three Periods. Three is the minimum number of 
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Periods over which a profit allocation spreading adjustment may be spread under clause (A). That is 


greater than the number of Periods to which the 2030 adjustment relates and the number of remaining 


Periods over which the remainder of the 2028 adjustment will be made (in both cases, one Period)). 


1353. For purposes of applying the rules in subdivision (ii), the number of Periods to which the 


determination giving rise to the current change relates should be interpreted having regard to the 


Explanatory Statement with regard to the definition of tax liability determination (see paragraph 1465).  


1354. Commonly the number of Periods impacted by both the current change in profit allocation amount 


and the previously recognised profit allocation amount that has not yet been fully recognised will be the 


same. This might be because the second change relates to a challenge to an original tax assessment and 


the scope of both determinations is the same. Where this is the case, the re-setting of the applicable 


spreading period will result in a prolonging of the number of Periods over which the original adjustment is 


recognised.  


1355. If an upward adjustment of EUR 120 million was made by Jurisdiction A in 2028 in respect of a 


covered profit allocation transaction of A Co in respect of the 2021 to 2026 tax years, the profit allocation 


spreading adjustment would be made over six Periods as the adjustment relates to six tax years. Assuming 


at least 75% of the additional tax was paid in 2028, an adjustment of EUR 20 million would be made in 


each of the six Periods commencing from 2028. If, two years later in 2030, a subsequent downward 


adjustment of EUR 20 million was made by Jurisdiction A in respect of the same transaction and the 2021 


to 2026 tax years, clause (A) would apply. The net adjustment would be EUR 60 million (i.e. where the 


remaining amount in respect of the prior adjustment would be EUR 20 million (EUR 120 million less two 


years of spreading adjustments recognised in 2028 and 2029) less the new EUR 20 million downward 


adjustment) which would be required to be spread equally across six Periods. Six is the number of Periods 


to which the determination giving rise to the 2030 change relates (2021-2026). That is greater than the 


default three Periods and the number of Periods remaining for the 2028 adjustment (four Periods, 


assuming the refund is paid in 2030)).  


1356. Subdivision (ii)(B) applies in all other cases that are not covered by clause (A) where the change 


in the profit allocation amount is at least EUR 5 million. That would be the case if, for example, there has 


been no previous profit allocation adjustment in respect of the same covered profit allocation transaction, 


or there has been such an adjustment, but the full amount of that prior adjustment has already been taken 


into account. In those cases, the adjustment is spread equally across a term beginning with the current 


Period and consisting of the greater of three Periods; and the number of Periods to which the determination 


giving rise to a change in the profit allocation amount relates. 


1357. For example, if an upward adjustment of EUR 120 million was made by Jurisdiction A in 2030 in 


respect of the profits arising in 2028 from a covered profit allocation transaction entered into by A Co with 


another Group Entity, B Co in Jurisdiction B, that adjustment should be treated as a profit allocation 


adjustment under paragraph 7(a)(ii). Assuming that the EUR 120 million adjustment was the first 


adjustment made by Jurisdiction A in respect of that transaction, clause (A) would require that the upward 


adjustment of EUR 120 million be included in the entity elimination profit (or loss) of A Co. The inclusion 


would be required to be spread equally across three Periods because the adjustment relates to a single 


Period (2028). Accordingly, an adjustment of EUR 40 million would be included in the entity elimination 


profit (or loss) of A Co for each Period commencing in 2030, assuming at least 75% of the tax would be 


paid in that year. If Jurisdiction A made a subsequent downward adjustment to the profits of the same 


covered profit allocation transaction in 2034 (by which time the 2030 adjustment would have been fully 


included), subdivision (ii)(B) would again apply to spread the new adjustment in isolation over three Periods 


(as the 2030 adjustment would be fully recognised at that time). 
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1358. Subdivision (iii) provides that if a Group Entity that is subject to the profit allocation spreading 


adjustments under paragraph 7(c)(ii) leaves the Covered Group in a Period and the full amount of the profit 


allocation spreading adjustment has not yet been taken into account, the remaining amount of the 


adjustment that has not been spread across prior Periods must be included in the entity elimination profit 


(or loss) in the Period that the Group Entity leaves the Covered Group. If the Group Entity that is subject 


to a profit allocation spreading adjustment ceases to exist, then the requirement provided in subdivision 


(iii) will be deemed to be satisfied. 


1359. For example, if an upward adjustment of EUR 9 million was made by Jurisdiction A in 2028 in 


respect of a covered profit allocation transaction of A Co in respect of the 2027 tax year and the adjustment 


was spread over three Periods, an adjustment of EUR 3 million would be made each Period commencing 


in 2028 (assuming that at least 75% of the additional tax was paid in 2028). If, one year later in 2029, the 


Group Entity in respect of which the profit allocation adjustment was made leaves the Covered Group, the 


remaining amount of the adjustment that has not been spread across prior Periods would be EUR 6 million 


(being EUR 9 million less EUR 3 million applied in 2028). Under subdivision (iii), that EUR 6 million must 


be included in the entity elimination profit (or loss) of the Group Entity for 2029. 


Subparagraph (d) 


1360. Subparagraph (d) is designed to deal with cases where a Covered Group comes in and out of 


scope of Amount A. It is intended to ensure that tax liability determinations with respect to covered profit 


allocation transactions that relate to income or expenses recognised in the Entity Financial Accounting 


Profit (or Loss) of the Group Entity in Periods when the Group was in scope of Amount A that are made 


during Periods when the Group is not in-scope of Amount A are taken into account when the Group 


subsequently comes back into scope of Amount A. The provision will not apply if the most recent change 


in profit allocation amount occurred more than two Periods before the Group comes back into scope.  


1361. With respect to a profit allocation transaction in a prior Period, a change in the profit allocation 


amount will be recognised in respect of that profit allocation transaction in the Period where conditions in 


subparagraph (i) and (ii) are satisfied.  


1362. The first condition is that the Group was not a Covered Group in the immediately preceding Period 


The second condition is that the most recent change in profit allocation amount prior to the Period with 


respect to a covered profit allocation transaction resulted from a tax liability determination during a Period 


when the Group was not a Covered Group and less than two years before the beginning of the Period. In 


those cases, the profit allocation amount in the Period will be deemed equal to the relevant profit allocation 


amount in the latest tax liability determination prior to the end of the current Period, less the relevant profit 


allocation amount recognised in the latest tax liability determination with respect to that covered profit 


allocation transaction during a prior Period where the Group was a Covered Group.  


1363. For example, a Group that was in-scope of Amount A in 2028 recognised a covered profit allocation 


transaction generating income in Jurisdiction A of EUR 100 million in 2028. The Group fell out of scope of 


Amount A in 2029. In 2030, the tax authority in Jurisdiction A made an upward adjustment of EUR 30 


million with respect to the covered profit allocation transaction in Jurisdiction A for 2028. If the Group came 


back into scope of Amount A in 2031 (less than two Periods after the change in profit allocation amount 


took place) the Covered Group would recognise an increase in the profit allocation amount in Jurisdiction 


A of EUR 30 million (assuming that at least 75% of the additional tax was paid). This adjustment would be 


subject to spreading treatment as described above commencing from 2031.  


1364. In addition, there could be situations where both subparagraphs (c) and (d) apply to a Group Entity 


with respect to a covered profit allocation transaction in a given Period. In such a case, the net of the 
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amounts determined under those two subparagraphs would be considered to be the relevant profit 


allocation amount. Paragraph 1573 of the Explanatory Statement provides a description of how these 


provisions would apply in the context of a withholding tax upward adjustment and the same concepts apply 


in this context. 


Paragraph 8  


Definition of “Qualifying Reorganisation Adjustment” 


1365. Special rules related to specified corporate restructurings are intended to produce outcomes that 


are generally aligned with the local tax treatment of such transactions. Paragraph 2(e) provides that 


qualifying reorganisation adjustments will be made in determining the entity elimination profit (or loss) of a 


Group Entity. The definition of qualifying reorganisation adjustment is included in paragraph 8. This 


paragraph provides rules for the recognition or non-recognition of a gain or loss on the disposition of assets 


or liabilities and for determining the carrying values of assets and liabilities acquired or disposed in 


connection with a qualifying reorganisation. 


1366. The term “qualifying reorganisation” is defined in paragraph 13(f). It is a broad definition that refers 


to an arrangement where a Group Entity transfers assets and liabilities to another entity and receives 


consideration in whole or in significant part comprised of equity interests that carry rights to the profits, 


capital or reserves of an Entity that are issued by the acquiring Group Entity or by a person connected with 


the acquiring Group Entity, or, in the case of a liquidation, equity interests that carry rights to the profits, 


capital or reserves of the target (or, when no consideration is provided, where the issuance of an equity 


interest would have no economic significance). 


1367. The definition may apply to mergers, demergers, liquidations, or similar transactions, and can 


apply to domestic as well as cross-border transactions. The provisions of paragraph 13(f) do not require 


that a disposing Group Entity and an acquiring Group Entity belong to the same Covered Group and apply 


irrespective of whether the counterparty to the transaction itself is a Group Entity that is part of a Covered 


Group subject to the Convention. A transfer of assets and liabilities qualifies as a qualifying reorganisation 


if the conditions in paragraph 13(f)(i) through (iii) are met.  


1368. Paragraph 13(f)(i) determines that the consideration for the transfer of assets and liabilities must 


be, in whole or in significant part, equity interests that are issued by the acquiring Group Entity or by a 


person connected with the acquiring Group Entity. A person should be treated as connected with the 


acquiring Group Entity for this purpose if it meets the conditions set out in Article 5(8) of the OECD Model 


or in Article 5(9) of the UN Model. In the case of a liquidation, however, the consideration can be in the 


cancellation of equity interests in the target. No consideration is necessary where the issuance of an equity 


interest would have no economic significance, for instance because the transaction does not result in a 


change in the relative ownership of the Group Entity. The definition of qualifying reorganisation does not 


impose any requirement with respect to whom the equity interests are issued. For instance, a transaction 


in which the equity interests are issued to the direct or indirect owner of the Entity whose assets and 


liabilities are acquired as part of the same arrangement could qualify as a qualifying reorganisation. 


1369. The criteria included in paragraph 13(f)(ii) and (iii) relate to the tax treatment of the transaction 


under local law. Under subdivision (ii), the disposing Group Entity’s gain or loss on the assets and liabilities 


must be partially or wholly non-taxable at the time of the transaction. A reorganisation may, for instance, 


be partly non-taxable where there is a limit to the amount of non-equity consideration that can be paid as 


part of the consideration for the transaction to qualify as a reorganisation under the local tax rules. Amounts 


paid over that limit may constitute a taxable consideration that triggers the recognition of a gain or loss in 


respect of the assets transferred pursuant to the reorganisation. 
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1370. Subdivision (iii) stipulates that the tax laws of the Jurisdiction in which the acquiring Group Entity 


is located must require the acquiring Group Entity to compute taxable income after the acquisition using 


the carrying value of the assets for tax purposes, adjusted for any partial taxation of the disposition or 


acquisition. The local tax rules should thus ensure that the gain or loss on the acquired assets and liabilities 


does not permanently escape taxation but is only deferred. To the extent that a gain or loss is recognised, 


the tax base is adjusted to ensure that such gain or loss is not subject to tax again in the future. 


1371. Paragraph 8(a) provides that where a reorganisation constitutes a qualifying reorganisation, the 


disposing Group Entity will not recognise the gain or loss from the transfer of the assets and liabilities for 


purposes of calculating its entity elimination profit (or loss). This provision addresses instances where a 


reorganisation is both wholly and partially exempt from tax from the perspective of the disposing Group 


Entity. Where a qualifying reorganisation is partially exempt from tax, the disposing Group Entity will include 


in its entity elimination profit (or loss) the lesser of the gain or loss arising in connection with the qualifying 


reorganisation that is subject to tax and the gain or loss included in Entity Financial Accounting Profit (or 


Loss) in connection with the reorganisation. 


1372. Pursuant to paragraph 8(b), the future entity elimination profit (or loss) of the acquiring Group Entity 


will be determined on the basis of the historical carrying amounts of the acquired assets and liabilities. The 


Group Entity must maintain accounting records to support the computation of entity elimination profit (or 


loss) by reference to the historical carrying amounts of the acquired assets and liabilities.  


1373. Where the acquiring Group Entity increases or decreases the carrying amounts of the acquired 


assets and liabilities to account for the gain or loss of the disposing entity that is included in entity 


elimination profit (or loss), the changes in the carrying values for entity elimination profit (or loss) purposes 


must be allocated among the assets and liabilities in a manner consistent with the increases and decreases 


of those assets under the tax law applicable to the acquiring Group Entity. For example, if the Group Entity 


is required by local tax rules to allocate the basis increases due to the tax gain to depreciable assets up to 


the amount of the built-in gain on such assets first, and then to inventory and other current assets, the 


Group Entity must do the same for entity elimination profit (or loss) purposes. However, the increase or 


decrease in carrying value of assets and liabilities for entity elimination profit (or loss) purposes cannot 


exceed the gain or loss that was included in entity elimination profit (or loss) under paragraph 8(a). 


Paragraph 9 


Definition of “taxable equity transaction adjustment” 


1374. Paragraph 2(g) provides that taxable equity transaction adjustments will be made in determining 


the entity elimination profit (or loss) of a Group Entity. The definition of taxable equity transaction 


adjustment is included in paragraph 9. 


1375. Paragraph 9 covers an acquisition (or disposition) of an equity interest in a Group Entity (the target) 


where the Jurisdiction of the target treats the transaction as an acquisition and disposition of the underlying 


assets and liabilities for tax purposes and imposes a covered tax on the gain or loss from the deemed 


disposition of assets and liabilities by the seller. This provision includes situations where the target 


Jurisdiction imposes a covered tax on the seller based on the difference between the tax basis of the 


assets and the tax amounts of the liabilities and the consideration paid or fair value. 


1376. The covered tax must be imposed by the Jurisdiction in which the target Group Entity is located, 


as determined under paragraph 5. Where the target Group Entity qualifies as a tax transparent entity, as 


defined in paragraph 4(c), paragraph 9 applies where the covered tax is imposed by the Jurisdiction in 


which the assets in respect of which the gains are deemed are located.  
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1377. There are two conditions for paragraph 9 to apply. The first is that the Jurisdiction of the target 


Group Entity treats the transaction as, or similar to, an acquisition or a disposal of the underlying assets 


and liabilities for tax purposes. This condition includes situations where, on acquisition of an equity interest 


in the target, for tax purposes, the Jurisdiction of the target Group Entity treats the assets and liabilities of 


that Group Entity as though they had been transferred to another Group Entity located in that Jurisdiction.  


1378. The second condition is that the Jurisdiction of the target Group Entity imposes a covered tax on 


the seller based on the difference between the tax basis of the underlying assets and amount of the 


underlying liabilities and the consideration received in exchange for the equity interest, or the difference 


between that tax basis and fair value of the assets and liabilities. The second condition is met in situations 


where the target Jurisdiction imposes a covered tax on the seller based on the difference between the 


consideration received by the seller and the tax basis of the target’s underlying assets and liabilities. The 


second condition can also be met where the target Jurisdiction imposes a covered tax on the seller based 


on the difference between the fair value of the underlying assets and liabilities and the target’s tax basis.  


1379. Where the conditions of paragraph 9 are fulfilled and the seller is located in the Jurisdiction that 


imposed the tax, the seller of the equity interest must adjust its entity elimination profit (or loss) to include 


the gains on which it is liable to tax. In other instances a Taxable Presence will be located in the Jurisdiction 


imposing the tax and the gains will be recognised in the taxable presence elimination profit (or loss) of that 


Taxable Presence. 


Paragraph 10 


Definition of “tax fair value adjustments” 


1380. Paragraph 2(h) provides that tax fair value adjustments will be made in determining the entity 


elimination profit (or loss) of a Group Entity. The definition of tax fair value adjustment is in paragraph 10. 


1381. A Group Entity may be required or permitted to adjust the tax basis of its assets or the tax amount 


of its liabilities under domestic law for a variety of reasons. Perhaps the most common circumstance is 


where a Group Entity is subject to an exit tax because of a cross-border reorganisation or a change in the 


Entity’s tax residence. In addition, a Group Entity may be required to adjust the tax basis or amount of 


some or all of its assets and liabilities when it joins or leaves a tax consolidated group. In other cases, the 


Group Entity (or its owners) may be permitted to make an election that adjusts the tax basis of assets and 


tax amount of liabilities. The adjustments required by these local tax rules are usually, but not always, 


based on the fair value of the asset or liability.  


1382. Paragraph 2(h) in conjunction with paragraph 10 provides that a Covered Group must in these 


situations align its entity elimination profit (or loss) with the outcomes under the local tax law. These 


provisions do not apply to ordinary sales of assets (e.g. sales of inventory) by a Group Entity or to profit 


allocation adjustments. Moreover, if this adjustment is made in connection with the acquisition of an equity 


interest to which paragraph 9 applies, the adjustment does not affect the application of paragraph 9 to the 


seller. 


1383. Under subparagraph (a), the gain or loss with respect to each asset or liability to be included in 


the entity elimination profit (or loss) is initially determined based on the difference between the carrying 


value for financial accounting purposes of the asset or liability immediately before the date of the event 


that triggered the tax adjustment (the triggering event), and the fair value of the asset or liability immediately 


after the triggering event. The carrying value of the asset or liability prior to the triggering event can be 


calculated by subtracting any depreciation or other valuation adjustment leading up to the trigger event 


from the carrying value of the asset or liability at the beginning of the Period. Where the triggering event is 







   313 


      
  


the acquisition of an equity interest in a Group Entity, the fair value of all the assets and liabilities of the 


Group Entity will typically be commensurate with the acquisition cost of the equity interest. Because the 


triggering event may occur as a result of, or in connection with, a qualifying reorganisation, the amount of 


the gain (or loss) must then be reduced (or increased) by the amount of gain (or loss) already recognised 


in the qualifying reorganisation adjustment. Subparagraph (a) thus prevents duplication of gains and losses 


that have already been included in the entity elimination profit (or loss) under paragraph 2(e) in conjunction 


with paragraph 8. 


1384. Pursuant to subparagraph (b), the Group Entity will use the fair value of the assets and liabilities 


to compute its entity elimination profit (or loss) in the Periods ending after the triggering event. The fair 


value to be used is the fair value of the assets determined pursuant to the financial accounting standard 


used in the Consolidated Financial Statements. 


1385. Subparagraph (c) contains rules providing how the net gain or loss on the sum of asset and liability 


revaluations under subparagraph (a) is to be included in the Group Entity’s entity elimination profit (or loss). 


If the net total gain or loss equals or exceeds EUR 5 million, paragraph 10(c)(i) provides that the net gain 


or loss is spread pro rata over five consecutive Periods starting with the Period in which the triggering 


event occurs. If the Group Entity leaves the Covered Group before the end of the five-year period, the 


remainder of the gain or loss must be accelerated and taken into account in the Period in which the Group 


Entity leaves the Covered Group. If the net total gain or loss is less than EUR 5 million, paragraph 10(c)(ii) 


provides that the total amount is included in the Group Entity’s entity elimination profit (or loss) in the Period 


in which the triggering event occurs. 


Paragraph 11  


Definition of “main entity taxable presence adjustment” 


1386. Paragraph 2(i) provides that main entity taxable presence adjustments must be made in 


determining the entity elimination profit (or loss) of a Group Entity (see paragraph 1243 of this Explanatory 


Statement above). The definition of main entity taxable presence adjustment is included in paragraph 11. 


The adjustment seeks to align the Elimination Profit (or Loss) with the corporate income tax base by taking 


into consideration situations where a Group Entity is subject to double tax relief with respect to tax levied 


on a Taxable Presence of that Group Entity in another Jurisdiction. 


1387. In taking into account main entity taxable presence adjustments, it is intended that the entity 


elimination profit (or loss) of each Group Entity with a taxable presence will align with applicable domestic 


tax treatment of that taxable presence in the main entity Jurisdiction to the extent possible. The main entity 


taxable presence adjustment is excluded from the entity elimination profit (or loss) and, as such, it usually 


reduces the entity elimination profit (or loss). The term Taxable Presence is defined in Article 2 and means 


a case in which a Group Entity, other than a regulated financial institution or an extractives entity, is liable 


to tax on a net basis, whether under an income tax or another similar type of tax, in a Jurisdiction other 


than the Jurisdiction in which the Group Entity is located for the Period (see paragraph 132 of the 


Explanatory Statement). It therefore will not include a permanent establishment in a foreign Jurisdiction 


that is recognised in a main entity Jurisdiction but that is not taxed in the location of the taxable presence. 


1388. For example, if X Co located in Jurisdiction A had a permanent establishment in Jurisdiction B but 


Jurisdiction B did not tax the profits of the permanent establishment, that permanent establishment would 


not qualify as a Taxable Presence. Even if Jurisdiction A provided an exclusion under domestic law for 


profits attributable to the permanent establishment, no main entity taxable presence adjustment would 


apply in respect of the permanent establishment in Jurisdiction B as it does not qualify as a taxable 


presence for purposes of Amount A. 
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Subparagraph (a) 


1389. Subparagraph (a) provides that the main entity taxable adjustment of a main entity with respect to 


its taxable presences for a Period is the sum of two elements. First, subdivision (i) provides for inclusion 


of an amount equal to the excluded profit amount of the main entity with respect to each taxable presence 


for the current Period (i.e., the Period in respect of which the Amount A Tax Return and Common 


Documentation Package is filed). The excluded profit amount for the current Period is determined using 


subparagraph (b). Second, subdivision (ii) requires the inclusion of excluded profit spreading adjustments 


which relate to tax liability determinations made during the Period in respect of prior Periods. How excluded 


profit spreading adjustments should be included is determined using subparagraphs (c) and (d). 


Subparagraph (b) 


1390. The excluded profit amount is calculated in accordance with subparagraph (b). It means the 


amount of profit of the main entity determined to be attributable to each taxable presence with respect to 


any fiscal period of that main entity that ends during the Period. The amount of profit is determined by 


reference to the amount in respect of which the main entity benefits from relief for double taxation. The 


adjustment is available regardless of how double taxation relief is given (e.g., whether under the exemption 


or credit method) but it is the measure of profit of the main entity attributable to the taxable presence and 


for which relief from double taxation is given in the Jurisdiction of the main entity that determines the 


adjustment. The excluded profit amount should be based on the most recent tax liability determination for 


that main entity in the Jurisdiction of the main entity. The most recent tax liability determination is based 


on what is filed or issued 60 days before the deadline for filing the Covered Group’s Amount A Tax Return 


and Common Documentation Package for the Period.  


1391. As the main entity taxable presence adjustment is determined by reference to the tax treatment in 


the Jurisdiction of the main entity independently of the determination of the taxable presence elimination 


profit (or loss) in the location of the taxable presence, it is possible that different profit amounts may be 


taken into account in respect of the same taxable presence in the Jurisdiction of the main entity and in the 


location of the taxable presence. This is similar to the approach to profit allocation adjustments covered 


under paragraph 7. The Elimination Profit (or Loss) of the Jurisdiction of the taxable presence would be 


increased by the amount of profit subject to tax in the Jurisdiction of the location of the taxable presence 


and under the laws of that Jurisdiction, and the Elimination Profit (or Loss) of the Jurisdiction of the main 


entity would be reduced by the amount of profits attributable to the taxable presence under the laws of the 


main entity Jurisdiction. 


1392. For example, XCo located in Jurisdiction A had a taxable presence located in Jurisdiction B in 


2026. Under the laws of Jurisdiction B, the taxable presence is entitled to deduct the cost of equipment 


acquired by the taxable presence in the year of acquisition. In the fiscal year 2026, the taxable presence 


acquires equipment for EUR 100. In that year, the taxable presence is allocated a profit of EUR 250 in 


Jurisdiction B. Under the laws of Jurisdiction A the cost of acquiring equipment must be depreciated over 


a five year period. As such in the fiscal year 2026, the profit allocated to the taxable presence in Jurisdiction 


A is EUR 330 (EUR 250 recognised in Jurisdiction B plus EUR 80 temporary difference). XCo would make 


a main entity taxable presence adjustment in Jurisdiction A and reduce its entity elimination profit (or loss) 


by EUR 330. In addition, the taxable presence elimination profit (or loss) in Jurisdiction B would include 


EUR 250 in the same Period.  


1393. If the Taxable Presence of a main entity generates a loss, that loss will be excluded from the 


excluded tax amount to the extent that the loss is not taken into account in determining the corporate tax 


base of the main entity. This means that if the location of the main entity does not take account the loss to 


reduce the tax base in the main entity for corporate income tax purposes (which might occur in cases 
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where the main entity location applies a branch exemption), that loss is not taken into account in the 


location of the main entity for purposes of its Elimination Profit (or Loss). 


1394. The term tax liability determination is defined in paragraph 13(g). In most instances, the applicable 


tax liability determination would be the original tax return of the main entity. However, in some instances, 


it is possible that an amended self-assessed tax return could be filed prior to 60 days before the deadline 


for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for the Period 


and in that case that amended self-assessed tax return would be the applicable tax liability determination 


for the Period. In limited cases, a tax liability assessment could be raised by a tax administration prior to 


60 days before the deadline for filing the Covered Group’s Amount A Tax Return and Common 


Documentation Package for the Period and, in that case, that tax liability assessment may be the applicable 


tax liability determination for the Period.  


1395. If no tax liability determination in respect of the current Period has been made for the main entity 


60 days before the deadline for filing the Covered Group’s Amount A Tax Return and Common 


Documentation Package for the Period, then there will be no main entity taxable presence adjustment in 


that Period with respect to that Period. 


1396. For purposes of assessing whether a tax liability determination exists in relation to a main entity, 


a determination in the location of the main entity that satisfies the requirements of paragraph 13(g)  and 


relates to a Qualifying Domestic Minimum Top-Up Tax or similar tax will be considered to be a tax liability 


determination for purposes of determining the excluded profit amount only in cases where no other 


corporate income tax applies in the Jurisdiction where that main entity is located. 


Subparagraph (c) 


1397. Subparagraph (c) includes in the main entity taxable presence adjustment changes in the excluded 


profit amount of the main entity attributable to the Taxable Presence during the Period that relate to profits 


or losses originally recognised in a prior Period. This subparagraph is limited in its application to only apply 


with respect to changes in a tax liability determination of a main entity with respect to a Taxable Presence 


that existed in a prior Period in which the Group was a Covered Group. 


1398. Subparagraph (c) provides that an amount will only be recognised in the Period if at least 75% of 


the additional tax liability or tax refund associated with the applicable tax liability determination is paid 


before the end of that Period. 


1399. Where the taxpayer or tax administration has made no or insufficient payment following a tax 


liability determination in respect of a prior Period, including in cases where it has lodged an appeal against 


the tax assessment or initiated compliance proceedings, the change in excluded profit amount will not (yet) 


be taken into account for the purpose of determining the taxable presence elimination profit (or loss). Once 


at least 75 per cent of the additional tax or refund amount is paid in aggregate, for example in a case where 


the taxpayer decides to accept the tax assessment or loses the appeal and is compelled to make payment, 


the change in excluded profit amount from the tax liability determination must be recognised in that Period. 


A tax liability determination can therefore only create a potential obligation to relieve double taxation for 


purposes of Amount A where at least 75 per cent of the additional tax is paid or at least 75 per cent of the 


refund is paid.  


Box 26. Example – Main entity taxable presence adjustment 
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• For example, the Amount A Tax Return and Common Documentation Package of a Covered 


Group for the year ended 31 December 2029 was due on 31 December 2030. One of the Group 


Entities (Group Entity A) filed a corporate income tax return in its location, Jurisdiction A, on 30 


September 2030 for the year ended 31 December 2029 in which it claimed relief from double 


tax in respect of profits subject to tax in its Taxable Presence in Jurisdiction B. In its tax return, 


Group Entity A attributed a profit of EUR 1 000 to that Taxable Presence. In those 


circumstances the excluded profit amount of EUR 1 000 for the Taxable Presence would be 


included in calculating the main entity taxable presence adjustment of the Group Entity in the 


2029 Amount A Tax Return and Common Documentation Package filing by virtue of paragraph 


11(b).  


• In 2032, the tax authority of Jurisdiction A made a downwards adjustment of EUR 400 to the 


profit attributable to the Taxable Presence relating to 2029 (so that the total profit attributable 


to the Taxable Presence in Jurisdiction A in 2029 was EUR 600), giving rise to an additional 


EUR 40 of corporate income tax in Jurisdiction A (assuming a 10% corporate income tax rate). 


This would result in a reduction of the excluded profit amount from EUR 1 000 to EUR 600 in 


2032 with respect to profits derived in the 2029 Period.  If the Covered Group did not make any 


payment during 2032, there would be no excluded profit spreading adjustment of the main entity 


attributable to the Taxable Presence relating to 2029 Period that would be recognised in the 


2032 Period.  


• Similarly, if the Covered Group made payment of EUR 10 in respect of the EUR 40 tax liability 


increase during 2032, no excluded profit spreading adjustment of the main entity attributable to 


the Taxable Presence for the 2029 Period would be recognised in the 2032 Amount A Tax 


Return and Common Documentation Package since the payment made did not represent at 


least 75% of the additional tax assessed.  


• However, if during 2032, the Covered Group paid EUR 40 in respect of the EUR 40 tax liability 


adjustment, the 75% threshold would be met and the Covered Group would be required to 


recognise an excluded profit spreading adjustment of the main entity attributable to the Taxable 


Presence for the 2029 Period in the amount of EUR 400.  


• If in circumstances where the Covered Group made the payment of EUR 40 in 2032, the 


Covered Group also appealed the increased assessment and in 2033 the courts of Jurisdiction 


A determined that the total profit of the main entity attributable to the Taxable Presence for 


2029 should have been EUR 800, a change in the excluded profit amount of the main entity 


(i.e., EUR 200, based on the difference between the prior EUR 600 excluded profit amount and 


the new EUR 800 excluded profit amount) attributable to the Taxable Presence for 2029 would 


again be observed and an excluded profit spreading adjustment would be observed provided 


that the 75 per cent requirement is satisfied. If the tax authority of Jurisdiction A paid at least 


75 per cent of the refund before the end of 2033, that change should be recognised in the 


Amount A Tax Return and Common Documentation Package for 2033 as an excluded profit 


spreading adjustment. 


 


1400. In practice, it may often be the case that a downward adjustment to the profits of a main entity in 


respect of a Taxable Presence is made in respect of more than one fiscal year, e.g., the tax authority of 


the Jurisdiction of the main entity may consider that the profits of the Taxable Presence were overstated 


for three years and adjust accordingly. In those cases, the combined adjustment is treated in aggregate 
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provided that all periods covered by the tax liability determination related to periods where the Group was 


a Covered Group.  


1401. Where the above described conditions with respect to subparagraph (c) are satisfied (i.e., a tax 


liability determination is made in respect of a main entity that changes the excluded profit amount 


recognised in a prior Period in respect of the profits attributable to a Taxable Presence or that main entity 


or establishes an excluded profit amount with respect to a main entity in a prior Period not previously 


recognised and at least 75 per cent of the additional tax or refund resulting from the tax liability 


determination is paid), the tax liability determination will be taken into account as an "excluded profit 


spreading” adjustment" that may be subject to spreading over multiple future Periods. Applicable spreading 


is determined in one of three ways depending on the circumstances of the change, as clarified in 


subdivisions (i) through (iii). 


1402. Subdivision (i) provides that if the change in the excluded profit amount is less than EUR 5 million, 


the entire change shall be taken into account in the current Period. This outcome will apply regardless of 


whether excluded profit spreading adjustments relating to that Taxable Presence of the main entity are still 


being recognised in the current Period from a tax liability determination in a prior Period which might apply 


where a prior change in excluded profit amount in excess of EUR 5 million that is subject to spreading 


under subdivision (ii) occurred in the previous Period whereas the current change is less than EUR 5 


million. 


1403. Subdivision (ii) provides that if the change in the excluded profit amount is greater than EUR 5 


million, the change shall be taken into account partially in the current Period and partially in future Periods. 


1404.  Clause (A) of subdivision (ii) applies in cases where there has been a previous adjustment under 


subdivision (ii) in the Jurisdiction in respect of the same Taxable Presence of the same main entity and 


where all of that excluded profit spreading adjustment has not yet been taken into account. In that case, 


that new change in the excluded profit amount is combined with the remaining adjustment in respect of the 


prior Period that has not yet been included in determining the main entity taxable presence adjustment for 


any Period. The net amount is spread equally over a number of Periods beginning with the current Period 


and consisting of the greater of: 


• three Periods; 


• the number of Periods to which the determination giving rise to the current change relates; 


• the number of Periods over which the remaining excluded profit spreading adjustment 


from the prior change are spread.  


1405. For example, if an upward adjustment under subparagraph (b) of EUR 45 million was made by 


Jurisdiction A in 2028 to the profits of a main entity attributable to a Taxable Presence with respect to the 


tax years 2022 to 2026, the excluded profit spreading adjustment would be made over five Periods, 


commencing in 2028 (assuming that at least 75% of the additional tax was paid in 2028). If, three years 


later in 2031, following a mutual agreement procedure, a subsequent downward adjustment of EUR 5 


million was made by Jurisdiction A in respect of the profits of the same main entity attributable to the same 


Taxable Presence for the tax years 2022 to 2026, the net amount under subparagraph (b) would be EUR 


13 million (i.e. EUR 45 million less three years of spreading adjustments of EUR 9 million each recognised 


in 2028, 2029 and 2030, less the new EUR 5 million adjustment). This would be spread equally across five 


Periods. Five is the number of Periods to which the determination giving rise to the 2031 change relates 


(2022-2026). That is greater than the default three Periods and the number of Periods remaining for the 


2028 adjustment (two Periods, assuming the refund is paid in 2031). 
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1406. For purposes of applying the rules in subdivision (ii), the number of Periods to which the 


determination giving rise to the current change relates should be interpreted having regard to the 


Explanatory Statement with regard to the definition of tax liability determination (see paragraph 1465).  


1407. Commonly the number of Periods impacted by both the current change in excluded profit amount 


and the previously recognised excluded profit amount that has not yet been fully recognised will be the 


same. This might be because the second change relates to a challenge to an original tax assessment and 


the scope of both determinations is the same. Where this is the case, the re-setting of the applicable 


spreading period will result in a prolonging of the number of Periods over which the original adjustment is 


recognised.  


1408. Clause (B) of subdivision (ii) applies in all other cases that are not covered by clause A where the 


change in the excluded profit amount is greater than EUR 5 million. That would be the case if, for example, 


there has been no previous main entity taxable presence adjustment in respect of the same Taxable 


Presence of the same main entity or there has been such an adjustment but the full amount of that prior 


adjustment has already been taken into account. In those cases, the adjustment is spread equally across 


a term beginning with the current Period and consisting of the greater of three Periods; and the number of 


Periods to which the determination giving rise to a change in the excluded profit amount relates. 


1409. For example, if Jurisdiction A made an upward adjustment exceeding EUR 5 million to the profits 


of a main entity in respect of a Taxable Presence in 2030 related to the 2028 tax year and no previous 


adjustment had been made by Jurisdiction A with respect to the profits of that Taxable Presence of that 


main entity, Clause B of subdivision (ii) would operate to spread the impact of that adjustment over three 


Periods (assuming that at least 75% of the additional tax was paid in 2028). If Jurisdiction A made a 


subsequent downward adjustment to the profits of the same Taxable Presence of the same main entity in 


2034 (by which time the 2030 adjustment would have been fully taken into account), Clause B of 


subdivision (ii) would again apply to spread the new adjustment in isolation over three Periods (assuming 


that at least 75% of the additional tax was paid in 2028) as the 2030 adjustment would be fully recognised 


at that time. 


1410. Subdivision (iii) provides that if the main entity in respect of which an adjustment under 


subparagraph (ii) has been made leaves the Covered Group in a Period and the full amount of a excluded 


profit spreading adjustment has not yet been taken into account, the remaining amount of the adjustment 


that has not been spread across prior Periods must be included in the main entity taxable presence 


adjustment in the Period that the main entity leaves the Covered Group. If the main entity that is subject to 


an excluded profit spreading adjustment ceases to exist, then the requirement provided in subdivision (iii) 


will be deemed to be satisfied. 


1411. For example, if an upward adjustment under subparagraph (b) of EUR 50 million was made by 


Jurisdiction A in 2028 to the profits of a main entity in respect of a Taxable Presence related to the 2022 


to 2026 Periods and that adjustment was spread over five Periods, an adjustment of EUR 10 million would 


be made each year commencing in 2028 (assuming that at least 75% of the additional tax was paid in 


2028). If, two years later in 2030 the main entity with the Taxable Presence leaves the Covered Group, the 


remaining amount of the adjustment that has not been spread across prior Periods would be EUR 30 


million (being EUR 50 million less EUR 10 million applied in 2028 and less EUR 10 million applied in 2029). 


Under subdivision (iii), that EUR 30 million must be included in the main entity taxable presence adjustment 


for 2030. 
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Subparagraph (d) 


1412. Subparagraph (d) is designed to deal with cases where a Covered Group comes in and out of 


scope of Amount A. It is intended to ensure that tax liability determinations with respect to a main entity 


regarding its Taxable Presence that relate to income or expenses recognised in the Entity Financial 


Accounting Profit (or Loss) of the Group Entity in Periods when the Group was in scope of Amount A that 


are made during Periods when the Group is not in-scope of Amount A are taken into account when the 


Group subsequently comes back into scope of Amount A. The provision will not apply if the most recent 


change in excluded profit amount occurred more than two Periods before the Group comes back into 


scope.  


1413. With respect to a Taxable Presence recognised in a main entity in a prior Period, a change in the 


excluded profit amount will be recognised in respect of that Taxable Presence in the Period where 


conditions in subdivisions (i) and (ii) are satisfied.  


1414. The first condition is that the Group was not a Covered Group in the immediately preceding Period 


The second condition is that the most recent change in excluded profit amount prior to the Period with 


respect to that Taxable Presence recognised in that main entity resulting from a tax liability determination 


during a Period when the Group was not a Covered Group and less than two years before the beginning 


of the Period. In those cases, the excluded profit amount in the Period will be deemed equal to the profit 


(or loss) amount for that Taxable Presence subject to double taxation relief in the main entity in the latest 


tax liability determination prior to the end of the current Period, less the profit (or loss) amount recognised 


for that Taxable Presence subject to double taxation relief in the main entity in the latest tax liability 


determination with respect to that Taxable Presence during a prior Period where the Group was a Covered 


Group.  


1415. For example, a Group that was in-scope of Amount A in 2028 recognised a main entity taxable 


presence adjustment in Jurisdiction A of EUR 100 million in 2028. The Group fell out of scope of Amount 


A in 2029. In 2030, the tax authority in Jurisdiction A made an upward adjustment of EUR 30 million with 


respect to profits of the Taxable Presence in Jurisdiction A for 2028. If the Group came back into scope of 


Amount A in 2031 (less than two Periods after the change in profit allocation amount took place) the main 


entity would recognise a change in the excluded profit amount of EUR 30 million (assuming that at least 


75% of the additional tax was paid). This adjustment would be subject to spreading treatment as described 


above commencing from 2031.  


1416. In addition, there could be situations where both subparagraphs (c) and (d) apply to a main entity 


with respect to a Taxable Presence in a given Period. In such a case, the net of the amounts determined 


under those two subparagraphs would be considered to be the relevant excluded profit amount. Paragraph 


1573 of the Explanatory Statement provides a description of how these provisions would apply in the 


context of a withholding tax upward adjustment and the same concepts apply in this context. 


Paragraph 12 


Definition of “Withholding Tax Downward Adjustment” 


1417. Paragraph 12 contains the definition of withholding tax downward adjustment. The term is relevant 


in determining the entity elimination profit (or loss) of a Group Entity (see paragraph 1244 of this 


Explanatory Statement above) under Annex B Section 4(2). The adjustment seeks to align the entity 


elimination profit (or loss) with the corporate income tax base by taking into consideration situations where 


the Jurisdiction in which the Group Entity that received a Covered Payment is located has waived its right 
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to tax income related to a Covered Withholding Tax by providing double taxation relief. A Covered 


Withholding Tax is defined in Article 2 (see paragraph 71 of this Explanatory Statement). 


1418. A withholding tax downward adjustment is only provided to the Group Entity that received the 


Covered Payment subject to a Covered Withholding Tax where the pre-conditions in the chapeau of 


paragraph 12 are met. This means that a withholding tax downward adjustment is only provided where a 


Covered Withholding Tax is withheld in respect of a Covered Payment paid to a Group Entity in a Period 


where the Group is a Covered Group. Where a Jurisdiction withholds tax that does not meet the definition 


of a Covered Withholding Tax, then no withholding tax downward adjustment is provided. Further, a 


withholding tax downward adjustment is only provided in instances where the Covered Payment is made 


to a Group Entity (the payee) located in a Jurisdiction where it is liable to tax on the related income, and 


that Jurisdiction has a comprehensive legal mechanism to avoid double taxation in respect of the Covered 


Withholding Tax. A Group Entity is considered liable to tax on the income where there is comprehensive 


taxation under the Jurisdiction’s laws by reason of various criteria, irrespective of whether and how much 


tax is imposed. A Jurisdiction is considered to have a comprehensive legal mechanism to avoid double 


taxation in respect of the Covered Withholding Tax when it applies rules to eliminate juridical double 


taxation that are generally consistent with the credit method or the exemption method described in Article 


23A or 23B of the OECD Model or UN Model. It does not matter whether these rules are contained in 


domestic law, in provisions included in bilateral or multilateral agreements to which the Jurisdiction is a 


party or in a combination of both. As rules to eliminate juridical double taxation vary considerably from 


Jurisdiction to Jurisdiction, it is also recognised that applying this condition does not require the 


consideration of the detailed rules on how to eliminate juridical double taxation provided by a Jurisdiction, 


nor undertaking investigations on the actual double tax relief position of the Group Entity in a Jurisdiction. 


Further, for purposes of paragraph 12, a Group Entity will be considered liable to tax on the income in a 


Jurisdiction that has a comprehensive legal mechanism to provide elimination of double taxation where 


the Group Entity is located in a Jurisdiction that, instead of taxing the income and providing relief through 


an ordinary corporate income tax system on business profits, implements a Qualifying Domestic Minimum 


Top-up Tax that takes into account withholding tax collected when calculating whether a top-up tax is 


payable. In cases where a Jurisdiction implements a domestic top-up tax that is not a Qualifying Domestic 


Minimum Top-up Tax then these conditions will not be satisfied under paragraph 12. In cases where the 


Group Entity is liable to tax on the income in a Jurisdiction that has a comprehensive legal mechanism to 


provide elimination of double taxation through an ordinary corporate income tax system on business profits, 


the implementation of a Qualifying Domestic Minimum Top-up Tax is not relevant for the purpose of 


applying the pre-conditions in the chapeau of paragraph 12.  


1419. Where a Covered Payment is made from Group Entity A in Jurisdiction A to Group Entity B in 


Jurisdiction B and the tax authority in Jurisdiction A imposes a Covered Withholding Tax on the Covered 


Payment, a withholding tax downward adjustment will be recognised in the entity elimination profit (or loss) 


of Group Entity B provided that Group Entity B is liable to tax in Jurisdiction B and Jurisdiction B has a 


comprehensive legal mechanism to provide for the elimination of double taxation in respect of the Covered 


Withholding Tax.  The same applies to a Covered Payment made by a third party to Group Entity B. The 


adjustment would continue to be applied to the entity elimination profit (or loss) of Group Entity B in the 


event that Group Entity B has a Taxable Presence in a third Jurisdiction (for example Jurisdiction C) that 


is subject to income tax with respect to the Covered Payment, as long as Group Entity B is liable to tax in 


Jurisdiction B and Jurisdiction B has a comprehensive legal mechanism to provide for the elimination of 


double taxation in respect of the Covered Withholding Tax. 


1420. Where the pre-conditions in the chapeau of paragraph 12 are satisfied, subparagraphs (a) through 


(d) determine how the amount of the withholding tax downward adjustment is calculated for each relevant 


Period. 
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Subparagraph (a) 


1421. Where the requirements of the chapeau are satisfied, subparagraph (a) provides that the 


withholding tax downward adjustment of a Group Entity that was the payee with respect to a Covered 


Payment for a Period is the sum of two elements. First, subdivision 12(a)(i) provides for inclusion of an 


amount equal to the current withholding tax downward adjustment with respect to each Covered Payment 


received by a Group Entity that was subject to a Covered Withholding Tax in the Period. The current 


withholding tax downward adjustment is determined using subparagraph (b). Second, subdivision 12(a)(ii) 


provides for the inclusion of withholding tax downward spreading adjustments which relate to Covered 


Payments made during prior Periods. How withholding tax downward spreading adjustments should be 


included is determined using subparagraphs (c) and (d). 


Subparagraph (b) 


1422. The current withholding tax downward adjustment with respect to a Covered Payment received by 


a Group Entity that was subject to a Covered Withholding Tax in the Period is calculated in accordance 


with subparagraph (b). It is equal to the withholding tax downward amount identified with reference to the 


most recent tax liability determination for the Covered Payment in the Jurisdiction where the Covered 


Withholding Tax is imposed (typically, the Jurisdiction where the payor is located) as of 60 days before the 


deadline for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for 


the Period. The term tax liability determination is defined in paragraph 13(g). In most instances, the 


applicable tax liability determination would be the original withholding tax collected by the payor of the 


Covered Payment (a Group Entity or third party) and remitted to the tax authorities with a self-assessed 


withholding tax filing. However, in some instances, it is possible that an amended self-assessed 


withholding tax filing could be filed by that payor entity prior to 60 days before the deadline for filing the 


Covered Group’s Amount A Tax Return and Common Documentation Package for the Period and in that 


case that amended self-assessed withholding tax filing would be the applicable tax liability determination 


for the Period. In some cases a tax liability assessment could be raised by a tax administration prior to 60 


days before the deadline for filing the Covered Group’s Amount A Tax Return and Common Documentation 


Package for the Period and in that case that tax liability assessment may be the applicable tax liability 


determination for the Period. In instances where the payor of the Covered Payment is not a Group Entity 


the relevant tax liability determination could be made with respect to an Entity that is not a Group Entity 


(for example because of a joint liability with the Group Entity that is the payee).  


1423. If no withholding tax has been collected on a Covered Payment or no tax liability determination 


with respect to a Covered Withholding Tax has been issued by the tax authorities 60 days before the 


deadline for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for 


the Period, there will be no adjustment for the payee Group Entity for its entity elimination profit (or loss) 


in that Period with respect to the Covered Payment and the current withholding tax downward adjustment 


will be zero. 


1424. For purposes of assessing whether a tax liability determination exists in relation to a withholding 


tax downward amount, only determinations in the Jurisdiction where the Covered Withholding Tax is 


imposed are relevant. In some instances the tax liability determination will be made by a third-party payer 


of a Covered Payment 


Subparagraph (c) 


1425. Subparagraph (c) provides for withholding tax downward spreading adjustments that adjust the 


entity elimination profit (or loss) of the payee Group Entity if, as of the end of the current Period, the most 


recent tax liability determination in the Jurisdiction that imposed the Covered Withholding Tax with respect 


to a Covered Payment in a prior Period in which the Group was a Covered Group or a previously 
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unrecognised Covered Payment in a prior Period in which the Group was a Covered Group would result 


in a change in a withholding tax downward amount for that Covered Payment. In this way the relevant 


provisions are similar to the mechanism provided with respect to taxable presence elimination profit or loss 


(Annex B Section 4(3)), profit allocation adjustment (Annex B Section 4(7)), and main entity taxable 


presence adjustment (Annex B Section 4(3)), withholding tax upward adjustment (Annex B Section 6) 


respectively). 


1426. In most cases, a withholding tax downward spreading adjustment will reduce the entity elimination 


profit (or loss) at Annex B Section 4(2) with respect to the Group Entity (i.e. the payee) where the 


adjustment is applied. However, in some limited cases the reverse may be observed. This would occur 


where a tax liability determination with respect to a Covered Withholding Tax results in a reduction in the 


withholding tax downward amount with respect to a Covered Payment. For example, consider a scenario 


where an initial self-assessed withholding tax filing relating to a Covered Payment in 2028 resulted in a 


withholding tax downward amount of EUR 1 million in 2028, then a tax administration assessment 


increased that to increase the withholding tax downward amount to EUR 2 million in 2029 and then a court 


decision reduced that withholding tax downward amount back to EUR 1 million in 2030. In this case, the 


withholding tax downward amount would reduce by EUR 1 million in 2030 and this reduction would be 


taken into account as a negative withholding tax downward spreading adjustment in 2030 that would 


increase entity elimination profit (or loss) in 2030. 


1427. Subparagraph (c) requires that an amount will only be recognised in the Period under 


subparagraph (c) if at least 75 per cent of the additional tax liability or tax refund associated with the 


applicable tax liability determination is paid before the end of that Period.  


1428. Where the taxpayer or tax administration has made no or insufficient payment following a tax 


liability determination, including in cases where it has lodged an appeal against the tax assessment or 


initiated compliance proceedings, the entire amount of the change in withholding tax downward amount 


will not (yet) be taken into account for purposes of calculating the withholding tax downward amount and 


accordingly determining the entity elimination profit (or loss). Once at least 75 per cent of the additional tax 


or refund amount is paid in aggregate, for example in a case where the taxpayer decides to accept the tax 


assessment or loses the appeal and is compelled to make payment, the change in withholding tax 


downward amount from the tax liability determination must be recognised in that Period. A tax liability 


determination can therefore only impact the entity elimination profit (or loss) where at least 75 per cent of 


the additional tax is paid or at least 75 per cent of the refund is paid.  


Box 27. Example – Withholding tax downward adjustments 


• For example, the Amount A Tax Return and Common Documentation Package for the year 


ended 2029 was due on 31 December 2030. A relevant payor located in Jurisdiction S filed a 


withholding tax return in Jurisdiction S on 30 September 2030 with respect to a Covered 


Payment made in 2029 to a Group Entity located in Jurisdiction R. The amount of Covered 


Withholding Tax levied in Jurisdiction S is EUR 20 million and the corporate income tax rate 


applicable to profits in Jurisdiction R is 20% (refer to Annex B Section 4(13)(i)(i)), and paragraph 


1471 of the Explanatory Statement]. In this case, the withholding tax downward amount that 


could give rise to a withholding tax downward adjustment for the Group Entity located in 


Jurisdiction R would be EUR 100 million (=20 million / 20%).  


• In 2032, the tax authority of Jurisdiction S increased the amount of withholding tax by EUR 10 


million with respect to the Covered Payment made in 2029 (so that the total withholding tax 
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levied by Jurisdiction S with respect to the Covered Payment was EUR 30 million). This would 


result in a change in withholding tax downward amount for the Group Entity located in 


Jurisdiction R. If the Covered Group did not make any payment in respect of that assessment 


during 2032, there would be no withholding tax downward spreading adjustment with respect 


to the Covered Payment relating to 2029 Period that would be recognised in the 2032 Period.  


• However, if the Covered Group made at least 75 per cent payment with respect to the 


assessment during 2032, a withholding tax downward spreading adjustment would be 


recognised equal to EUR 50 million (=10 million / 20%). Part of this adjustment would be initially 


recognised in the 2032 Amount A Tax Return and Common Documentation Package of the 


Group Entity that received the Covered Payment and the remainder would be spread over three 


total periods because the determination giving rise to the adjustment relates to less than three 


periods (refer to paragraphs 1431 through 1440 of the Explanatory Statement for further details 


about spreading rules).  


 


1429. Where the above described conditions with respect to subparagraph (c) are satisfied (i.e., a tax 


liability determination is made in the payor Jurisdiction in respect of a Covered Payment that changes the 


withholding tax downward amount with respect to the Group Entity that received the Covered Payment 


recognised in a prior Period in respect of that Covered Payment and at least 75 per cent of the additional 


tax or refund resulting from the tax liability determination is paid), the tax liability determination will be taken 


into account as a “withholding tax downward spreading adjustment” of the payee Group Entity that may be 


subject to spreading over multiple future Periods. Applicable spreading may be determined in one of three 


ways depending on the circumstances of the change, as clarified in subdivisions (i) through (iii). 


1430. Subdivision (i) provides that if the change in the withholding tax downward amount is less than 


EUR 5 million, the entire change shall be taken into account in the current Period. This outcome will apply 


regardless of whether withholding tax downward spreading adjustments relating to that Covered Payment 


are still being recognised in the current Period from a tax liability determination in a prior Period which 


might apply where a prior change in withholding tax downward amount in excess of EUR 5 million that is 


subject to spreading under subdivision (ii) occurred in the previous Period whereas the current change is 


less than EUR 5 million.  


1431. Subdivision (ii) provides that if the change in the withholding tax downward amount is greater than 


EUR 5 million, the change shall be taken into account partially in the current Period and partially in future 


periods. 


1432. Subdivision (ii)(A) applies in cases where there has been a previous adjustment under subdivision 


(ii) for the same payee Group Entity in respect of the same Covered Payment and where all of the 


withholding tax downward spreading adjustments have not yet been taken into account. In that case, that 


new change in the withholding tax downward amount is combined with the remaining withholding tax 


downward spreading adjustment in respect of the prior Period that has not yet been included in determining 


the entity elimination profit (or loss) of the payee Group Entity for any Period. The net amount is spread 


equally over Periods beginning with the current Period and consisting of the greater of:  


• Three total Periods; 


• the number of Periods to which the determination giving rise to the current change relates; and 
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• the number of Periods over which the remaining withholding tax downward spreading adjustment 


from the prior change are spread.  


1433. For example, if Jurisdiction S levied withholding tax in 2028 that resulted in a change in withholding 


tax downward amount of EUR 120 million in 2028 in respect of a Covered Payment made in 2026 tax year 


to the payee Group Entity located in Jurisdiction R, the withholding tax downward spreading adjustment 


would be made to the Group Entity in R over three Periods as the adjustment relates to a single tax year 


and the EUR 5 million materiality threshold is satisfied, assuming at least 75 per cent of the additional tax 


was paid in 2028. An adjustment of EUR 40 million would be made in the three Periods commencing from 


2028. If, two years later in 2030, a subsequent amendment to the original assessment was made in 


Jurisdiction S resulting in a reduction in the withholding tax downward amount of EUR 10 million for the 


Group Entity located in Jurisdiction R in respect of the same Covered Payment and the 2026 tax year, 


clause (A) would apply. The net adjustment would be EUR 30 million (i.e. where the remaining amount in 


respect of the prior adjustment would be EUR 40 million (EUR 120 million less two years of spreading 


adjustments recognised in 2028 and 2029) less the new EUR 10 million downward adjustment) which 


would be required to be spread equally across three Periods. Three is the minimum number of Periods 


over which a withholding tax downward spreading adjustment may be spread under clause (A). That is 


greater than the number of Periods to which the 2030 adjustment relates and the number of remaining 


Periods over which the remainder of the 2028 adjustment will be made (in both cases, one Period)). 


1434. For the purpose of applying the rules in paragraph 12(c)(ii), the number of Periods to which the 


determination giving rise to the current change relates should be interpreted having regard to the 


Explanatory Statement with regard to the definition of tax liability determination (see paragraph 1465).  


1435. Commonly the number of Periods impacted by both the current change in withholding tax 


downward amount and the previously recognised withholding tax downward amount that has not yet been 


fully recognised will be the same. This might be because the second change relates to a challenge to an 


original tax assessment and the scope of both determinations is the same. Where this is the case, the re-


setting of the applicable spreading period will result in a prolonging of the number of Periods over which 


the original adjustment is recognised.  


1436. If a withholding tax adjustment was made by Jurisdiction S in 2034 resulting in a change in 


withholding tax downward amount of EUR 120 million for the payee Group Entity R Co located in 


Jurisdiction R in respect of a Covered Payment made by Group Entity S Co in Jurisdiction S in respect of 


the 2027 to 2032 tax years, the withholding tax downward spreading adjustment would be made over six 


Periods as the adjustment relates to six tax years. Assuming at least 75% of the additional tax was paid in 


2034, a withholding tax downward spreading adjustment of EUR 20 million would be made for the 


Elimination Profit (or Loss) in Jurisdiction R in each of the six Periods commencing from 2034. If, two years 


later in 2036, a subsequent tax liability determination in Jurisdiction S resulting in a reduction in withholding 


tax downward amount of EUR 20 million was made in respect of the same transaction and the 2027 to 


2032 tax years, clause (A) would apply. The net adjustment that would apply from 2036 made for Group 


Entity R would be EUR 60 million (i.e. where the remaining amount in respect of the prior adjustment would 


be EUR 80 million (EUR 120 million less two years of spreading adjustments recognised in 2034 and 2035) 


less the new EUR 20 million reduction in withholding tax downward amount) which would be required to 


be spread equally across six Periods. Six is the number of Periods to which the determination giving rise 


to the 2036 change relates (2027-2032). That is greater than the default three Periods and the number of 


Periods remaining for the 2034 adjustment (four Periods, assuming the refund is paid in 2036)).  


1437. Subdivision (ii)(B) applies in all other cases that are not covered by clause (A) where the change 


in the withholding tax downward amount is greater than EUR 5 million. That would be the case if, for 


example, there has been no previous withholding tax downward amount in respect of the same Covered 
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Payment, or there has been such an adjustment, but the full amount of that prior adjustment has already 


been taken into account. In those cases, the adjustment is spread equally across a term beginning with 


the current Period and consisting of the greater of three Periods; and the number of Periods to which the 


determination giving rise to a change in the profit allocation amount relates. 


1438. For example, if a tax liability determination resulting in a change in withholding tax downward 


amount of EUR 120 million was made by Jurisdiction S in 2030 in respect of a Covered Payment from S 


Co in Jurisdiction S to R Co in Jurisdiction R arising in 2028, that change in withholding tax downward 


amount would result in a withholding tax downward spreading amount in R Co under paragraph 12(a)(ii), 


provided that 75 per cent payment requirement is satisfied. Assuming that the tax liability determination 


was the first tax liability determination in respect of that Covered Payment after the Period that the 


transaction occurred, the withholding tax downward adjustment to Group Entity R in Jurisdiction R of EUR 


120 million would be made to the entity elimination profit (or loss) of R Co located in Jurisdiction R. The 


inclusion would be required to be spread equally across three Periods because the adjustment relates to 


a single Period (2028). Accordingly, an adjustment of EUR 40 million would be included in the entity 


elimination profit (or loss) of R Co for three Periods commencing in 2030, assuming at least 75% of the tax 


would be paid in that year.  


1439. Subdivision (iii) provides that if a Group Entity that is subject to withholding tax downward 


spreading adjustments under subdivision (ii) leaves the Covered Group in a Period and the full amount of 


the withholding tax downward spreading adjustment has not yet been taken into account, the remaining 


amount of the adjustment that has not been spread across prior Periods must be included in the entity 


elimination profit (or loss) in the Period that the Group Entity leaves the Covered Group. If the Group Entity 


that is subject to withholding tax downward spreading adjustment ceases to exist, then the requirement 


provided in subdivision (iii) will be deemed to be satisfied. 


1440. For example, if an increase in withholding tax downward amount of EUR 9 million was recognised 


with respect to Jurisdiction A in 2028 in respect of a Covered Payment in respect of the 2027 tax year and 


the adjustment was spread over three Periods, an adjustment of EUR 3 million would be made each Period 


commencing in 2028 (assuming that at least 75% of the additional tax was paid in 2028). If, one year later 


in 2029, the Group Entity in respect of which the withholding tax downward spreading adjustment was 


made leaves the Covered Group, the remaining amount of the adjustment that has not been spread across 


prior Periods would be EUR 6 million (being EUR 9 million less EUR 3 million applied in 2028). Under 


subdivision (iii), that EUR 6 million must be included in the entity elimination profit (or loss) of the Group 


Entity for 2029. 


Subparagraph (d) 


1441. Subparagraph (d) is designed to deal with cases where a Covered Group comes in and out of 


scope of Amount A. It is intended to ensure that tax liability determinations with respect to Covered 


Payments that occurred when the Group was in scope of Amount A that are made during Periods when 


the Group is not in-scope of Amount A are taken into account when the Group subsequently comes back 


into scope of Amount A in specified cases. The provision will not apply if the most recent change in 


withholding tax downward amount occurred more than two Periods before the Group comes back into 


scope.  


1442. With respect to a Covered Payment in a prior Period, a change in the withholding tax downward 


amount will be recognised in respect of that Covered Payment in the Period where conditions in 


subdivisions (i) and (ii) are satisfied.  







326    


      
  


1443. The first condition is that the Group was not a Covered Group in the immediately preceding Period. 


The second condition is that the most recent change in withholding tax downward amount prior to the 


Period with respect to the Covered Payment resulted from a tax liability determination during a Period 


when the Group was not a Covered Group and less than two years before the beginning of the Period. In 


those cases, the withholding tax downward amount in the Jurisdiction that imposed the Covered 


Withholding Tax in the Period will be deemed equal to the relevant withholding tax downward amount from 


the latest tax liability determination prior to the end of the current Period, less the relevant withholding tax 


downward amount determined from the latest tax liability determination with respect to that Covered 


Payment during a prior Period where the Group was a Covered Group.   


1444. For example, a Group that was in-scope of Amount A in 2024 recognised a Covered Payment 


resulting in a withholding tax downward amount of EUR 100 million in 2024 for the Group Entity R Co in 


Jurisdiction R with respect to a Covered Payment paid by S Co in Jurisdiction S. The Group fell out of 


scope of Amount A in 2025. In 2030, the tax authority in Jurisdiction S levied additional withholding tax that 


increased the withholding tax downward amount in Jurisdiction R by EUR 30 million with respect to the 


Covered Payment made in 2024. If the Group came back into scope of Amount A in 2031 (less than two 


Periods after the prior change in withholding tax downward amount took place) the Covered Group would 


recognise an increase in the withholding tax downward amount in Jurisdiction R of EUR 30 million 


(assuming that at least 75% of the additional tax was paid). This adjustment would be subject to spreading 


treatment as described above commencing from 2031.  


1445. In addition, there could be situations where both subparagraphs (c) and (d) apply to a Covered 


Payment in a given Period. In such a case, the net of the amounts determined under those two 


subparagraphs would be considered to be the relevant withholding tax downward amount. Paragraph 1573 


of the Explanatory Statement provides a description of how these provisions would apply in the context of 


a withholding tax upward adjustment and the same concepts apply in this context. 


Paragraph 13 


Other definitions  


1446. Paragraph 13 contains a number of definitions that apply with respect to this Section. Clarifications 


regarding those definitions are provided below.  


Covered profit allocation transaction  


1447. Subparagraph 13(a) provides the definition of the term covered profit allocation transaction that is 


relevant with respect to paragraphs 2(c) and 7. This definition is relevant for defining those transactions 


that may be subject to a profit allocation adjustment. 


1448. A covered profit allocation transaction is a transaction that satisfies three criteria. First, the 


transaction must be between two or more Group Entities. Second the transaction must result in taxable 


income or tax deduction in one or more Group Entities. Third, the domestic law of one or more Jurisdictions 


in which the Group Entities or taxable presences are located specifies the basis for determining the taxable 


income or allowable deduction with respect to that transaction. Where a Qualifying Domestic Minimum 


Top-Up Tax or similar taxation applies to a Covered Group in a Jurisdiction and an amount of income or 


expense is attributed to a transaction between two or more Group Entities for determining relevant 


jurisdictional profits in the Jurisdiction for purposes of applying those rules such transaction will be deemed 


to be a covered profit allocation transaction.  
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1449. In cases where neither Group Entity (including their taxable presences) is subject to domestic tax 


law that specifies the basis for determining taxable income or allowable tax deduction with respect to that 


transaction (i.e. where neither entity nor its taxable presences are subject to profit allocation rules under 


domestic law that apply to that transaction), the treatment of a transaction in determining Entity Financial 


Accounting Profit (or Loss) in each Group Entity under an Acceptable Financial Accounting Standard is 


the treatment that is followed.  


1450. The definition goes on to exclude a transaction if all income and expenses arising from the 


transaction would be recognised by Group Entities or taxable presences that are located in the same 


Jurisdiction and either included in the same tax consolidated group for domestic corporate income tax 


purposes, or are members of the same corporate income tax group and are permitted to surrender 


corporate income tax losses to one another for domestic corporate income tax purposes. The exclusion of 


such transactions can apply to multi-party transactions provided the terms of the exclusion are met by all 


parties to the transaction. 


Covered tax treaty 


1451. Paragraph 13(b) provides the definition of the term covered tax treaty, which is relevant to 


paragraph 5(c). This term is defined by reference to two other defined terms: Existing Tax Agreement 


(defined in Article 2(s)) and covered tax agreement (defined in Article 34(6)(b)). 


Covered taxes 


1452. Paragraph 13(c) provides the definition of the term “covered taxes”, which is relevant for the 


definition of a flow-through entity in paragraph 4, the location tiebreaker in paragraph 5(c)(i) and the 


definition of taxable equity transaction adjustment in paragraph 9. The term “covered taxes” includes 


several categories of taxes on income which are listed under subparagraphs (i) through (iv), but excludes 


tax on income collected by the payor in respect of a payment made to another person on income arising 


in the Jurisdiction where the payor is located (i.e. withholding taxes). 


1453. Paragraph 13(c)(i) provides that the taxes recorded in the financial accounts of a Group Entity with 


respect to its income or profits or its share of the income or profits of a Group Entity in which it owns a 


Specified Equity Interest qualify as covered taxes. The definition encompasses not only taxes imposed on 


income at the time such income is derived but also taxes on the subsequent distribution of profits. The 


definition also includes taxes on the income of the Group Entity as well as its share of income of another 


Group Entity in which it owns a Specified Equity Interest. Thus, taxes imposed on the Group Entity’s share 


of undistributed profits from a tax transparent entity such as a partnership, taxes imposed under a CFC-


regime, as well as taxes imposed on distributions from another Group Entity are covered taxes under 


paragraph 13(c)(i).  


1454. A tax need not determine the taxpayer’s precise profit to qualify as a tax on income. Accordingly, 


the definition of covered taxes includes taxes that allow for a simplified estimate of net profit. For example, 


a tax on income that allows a standardised deduction in place of actual expenses is generally considered 


a tax on income if such standardised deduction is based on a reasonable method for estimating such 


expenses. A tax imposed on gross income or revenue without any deductions (i.e. a tax on turnover) would 


not be considered an tax on income. The definition of covered taxes therefore does not include a tax on a 


gross amount unless such a tax is in lieu of a tax on corporate income, as discussed below in connection 


with paragraph 13(c)(iii). 


1455. Paragraph 13(c)(ii) provides that taxes on distributed profits are covered taxes. Some Jurisdictions 


impose taxes on income on corporations with the tax generally payable only when the corporation either 
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distributes profits to shareholders, is deemed to distribute profits to shareholders, or incurs certain non-


business expenses. Such taxes also qualify as covered taxes. 


1456. Paragraph 13(d)(iii) provides that taxes imposed in lieu of a generally applicable corporate income 


tax are covered taxes. A generally applicable corporate income tax could be one that applies to all resident 


corporations or one that typically applies to those resident corporations that are members of a large 


multinational group. A generally applicable corporate income tax would also include an income tax imposed 


on a corporation but which also applies to other taxable persons such as individuals.  


1457. The “in lieu of” test includes Taxes that are not described in the generally applicable income tax 


definition but which operate as substitutes for such taxes. This does not include withholding taxes 


constituting a tax on income collected by the payor in respect of a payment made to another person on 


income arising in the Jurisdiction where the payor is located, which are excluded from the definition of 


covered taxes under the tailing provision.  


1458. The “in lieu of” concept also covers Taxes that are imposed on an alternative basis (i.e. on a basis 


other than net income), such as Taxes based on the number of units produced or commercial surface area, 


and which are used as substitutes for a generally applicable income tax under the laws of the Jurisdiction. 


Where, for example, a Jurisdiction imposes a simplified methodology for calculating the income on a 


particular category of business or investment and this Tax is imposed in substitution for a generally 


applicable income tax, then that Tax falls within the definition of a Covered Tax.  


1459. Paragraph 13(d)(iv) provides that taxes levied by reference to retained earnings and corporate 


equity, including a tax on multiple components based on income and equity, are covered taxes. Some 


Jurisdictions impose taxes on the net equity of a corporation in addition to or instead of corporate income 


tax. Some Jurisdictions impose taxes that have multiple components to the base. Where all of the 


components of the tax base relate to income or profit, the tax, as a whole, is included in the definition of 


covered taxes. Other taxes may be levied in respect of a corporation’s activities in a Jurisdiction and are 


administratively and conceptually part of the system of corporate taxation in these Jurisdictions but may 


include both an income and a non-income element. Where such taxes are predominately a tax on an 


Entity’s income and it would be administratively burdensome to split the tax into separate income and non-


income components then such taxes should be treated, in full, as covered taxes. 


1460. A number of commonly encountered taxes will not be included in the definition of covered taxes. 


These include consumption taxes, excise and other taxes on inputs, digital services taxes, stamp duties, 


ad valorem taxes, payroll taxes, other employment-based taxes and property taxes.  


1461. Additionally, the definition excludes tax on income collected by the payor in respect of a payment 


made to another person on income arising in the Jurisdiction where the payor is located. This would prevent 


a Group Entity from being located in a Jurisdiction under the tiebreaker rule of paragraph 5(c)(i) simply 


because it has paid withholding taxes in that jurisdiction. 


Elimination Eligible Prior Period  


1462. Subparagraph (d) defines the term “eligible elimination prior period” to include each Period: (1) 


starting with the earliest Period, if any, that falls within specified time limits and for which there is an unused 


elimination loss in the Jurisdiction (irrespective of whether the Group was a Covered Group during that 


earlier Period), and (2) ending with the immediately preceding the current Period. This rule ensures that 


any prior Period(s) following the first loss-making Period is automatically treated as an eligible elimination 


prior period, regardless of whether such a prior period was profit- or loss-making. The consequence is that 


any elimination profit or loss (before deduction of relevant elimination net losses) reported by the Covered 
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Group in the Jurisdiction after that first loss Period is taken into consideration for the calculation of the 


amount of eligible elimination net losses that is deductible from the profit of a Period in the Jurisdiction. 


See paragraph 6 for further detail.  


Main Entity 


1463. Subparagraph (e) provides the definition of the term main entity that is relevant with respect to 


paragraph 2(i) and paragraphs 3 and 11 of this Section. The term “main entity” refers to the Group Entity 


that includes in its financial statements the Entity Financial Accounting Profit (or Loss) that has been 


attributed to a Taxable Presence in accordance with Paragraph 3. 


Qualifying Reorganisation 


1464. Subparagraph (f) provides the definition of the term “qualifying reorganisation”. Further discussion 


in relation to the types of arrangements that will be recognised as a qualifying reorganisations and therefore 


subject to the qualifying reorganisation adjustment is provided from paragraph 1366. 


Tax Liability Determination  


1465. Subparagraph (g) provides the definition of the term tax liability determination and is relevant for 


the purpose of determining any taxable presence profit amount, profit allocation amount, excluded profit 


amount, withholding tax downward amount or withholding tax upward amount in a Period. This term is 


defined to mean an original tax return, a self-amended tax return, an audit assessment issued by a tax 


administration, a determination by a court or other judicial body, a resolution under the mutual agreement 


procedure in a tax treaty, or any other determination by a judicial body, administrative body or competent 


taxing authority that determines the amount of the legal liability of the Group Entity to pay tax. It may also 


include a self-assessed withholding tax filing submitted by a payor different from the Group Entity payee, 


or a tax administration assessment in relation to a withholding tax. In the context of this definition, it is 


intended that the term other judicial body would refer to any entity empowered under relevant domestic 


law to issue a binding determination regarding a taxation liability that would not otherwise satisfy other 


aspects of this definition. 


1466. A single tax liability determination may take the form of multiple separate tax assessments issued 


by a tax administration in some instances. For example, in a case where an audit covers four years and 


adjustments are made with respect to all four years under review the actual legal instrument giving rise to 


the amended assessment might take the form of four separate assessment notices. In such a case, the 


question of whether one or more tax liability determinations has taken place will be assessed with regard 


to the interrelationship between the assessments in question rather than the assessment notices issued. 


1467. A tax liability determination would include a determination by the Amount A determination panel 


with respect to issues relating to Amount A. It is intended that an event would constitute a tax liability 


determination where that event provides a legal obligation of either the taxpayer or the tax administration 


to make a tax payment, provide a tax refund or pay or provide an altered amount with respect to an 


outstanding taxation obligation or refund. 


Tax Losses 


1468. Subparagraph (h) provides the definition of the term tax losses. In respect of an Entity, the amount 


of tax losses designates the amount of losses of all types, incurred in a Period and available for deduction 


in a subsequent Period, recognised for tax purposes in the Jurisdiction where that Entity is located and 


taken into account in calculating the most recent legally enforceable tax liability determination 
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1469. The term “tax losses” is used exclusively for the purpose of applying the materiality threshold, to 


determine whether the Covered Group may opt-out of deducting transferred losses arising from a particular 


eligible business combination or eligible division. Where the aggregate amount of “tax losses” of the 


Entities of the transferred group, entity or predecessor group in a Jurisdiction are lower than the threshold 


amount, the Covered Group may elect to opt-out of deducting transferred losses in respect of that transfer. 


See paragraph 6(b)(iii)(B) for further detail. 


Withholding Tax Downward Amount 


1470. Subdivision (i) provides the definition of the term “withholding tax downward amount” for purposes 


of applying a withholding tax downward adjustment to a Group Entity that received a Covered Payment 


subject to a Covered Withholding Tax under Annex B Section 4(12). This amount is defined as the lower 


of the calculations in subdivisions (i) and (ii). 


1471. The calculation of the amount under subdivision (i) can be broken down into two parts. First, the 


amount of the Covered Withholding Tax imposed by a Jurisdiction in the latest tax liability determination is 


divided by the higher of 15 per cent and the generally applicable rate of the Party that would have been 


imposed on business profits of an enterprise carried on by a body corporate with the same relevant 


characteristics.  The latter rate is deliberately described through a replication of the terminology used in 


Article 20(1) which defines the generally applicable rate for purposes of taxing Amount A profits, and hence 


the commentary and guidance from paragraphs 559 through 566 are also relevant for the purpose of 


defining the rate used in the divisor under subdivision (i). This means this rate takes into account both 


national and subnational taxes of a Jurisdiction where subnational taxes apply to business profits in the 


same way as federally levied income tax (see paragraphs 559 through 566 of this Explanatory Statement). 


Where the generally applicable income tax rate is less than 15 per cent then the 15 per cent provided in 


subparagraph (i) will apply. Therefore, the 15 per cent rate effectively functions as a rate “floor” for 


purposes of the calculation in subparagraph (i). 


1472. The division by the higher of these rates is provided to convert the amount of the Covered 


Withholding Tax (i.e. a tax amount) that is relevant in the calculation of the withholding tax downward 


adjustment into a profit equivalent amount. This conversion is necessary as both the elimination of double 


taxation system under Article 9 through 11 and marketing and distribution profits safe harbour adjustment 


mechanism under Article 5, for which the withholding tax downward adjustment applies, function based on 


jurisdictional profit amounts rather than tax amounts. 


1473. The calculation of the amount under subparagraph (ii) is equal to the amount of the Covered 


Payment after deducting an amount equal to 30 per cent of the amount of the Covered Payment. This 


result of the calculation under subparagraph (b) effectively provides a cap on the amount of the withholding 


tax downward adjustment where the calculation under subparagraph (a) would otherwise result in an 


amount which is a higher amount.  


1474. For purposes of determining the withholding tax downward amount, only tax liability determinations 


that determine the quantum of withholding tax liability in the Jurisdiction imposing the Covered Withholding 


Tax are relevant. 


Unused Elimination Loss 


1475. Subparagraph (j) defines the term “unused elimination loss” as an elimination loss of a prior period 


in the Jurisdiction that has not been offset by elimination profit of subsequent Period(s) in the Jurisdiction, 


before deduction of any relevant elimination net losses in such Period(s). In computing unused elimination 


losses, elimination losses are used in the chronological order of the prior periods in which they arise to 
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offset elimination profit of prior periods. An “unused elimination loss” is therefore an amount that may give 


rise to a “relevant elimination net loss”, deductible in the current Period. See paragraph 6 for further detail.  


Paragraph 14 


1476. Where an incorporated Joint Venture is subject to joint control by a Group Entity that incorporated 


Joint Venture is considered to be a Group Entity for purposes of this Annex B Section 4 (and for purposes 


of Article 12 and 13, and Annex B Section 5). Paragraph 14 contains rules that define the entity elimination 


profit (or loss) for such an incorporated Joint Venture.  


1477. Subparagraphs (a) through (c) describe the steps to be followed for this purpose. First, under 


subparagraph (a) the relevant Entity Financial Accounting Profit (or Loss) shall be determined in 


accordance with the audited financial statements prepared for that incorporated Joint Venture under an 


Acceptable Financial Accounting Standard. Second, under subparagraph (b) adjustments described in 


Paragraph 2 would be applied to convert the Entity Financial Accounting Profit (or Loss) figure for the 


incorporated Joint Venture to the entity elimination profit (or loss) figure that would be determined for that 


Joint Venture if was not subject to third party ownership interests (i.e., if it were wholly owned by the 


Covered Group). Finally, under subparagraph (c) adjustments would be applied to the figure determined 


under subparagraph (b) to apply a proportionate reduction to only recognise the relative proportion 


controlled by the Covered Group.  


Section 5 – Return on Depreciation and Payroll  


Paragraph 1 


Return on Depreciation and Payroll of a Covered Group  


1478. Paragraph 1 provides that for purposes of the Convention, the “return on depreciation and payroll” 


of a Covered Group for a Period is the Adjusted Profit Before Tax of the Covered Group for the Period 


(calculated per Annex B Section 2) divided by the sum of the Covered Group’s accounting depreciation 


(calculated per paragraph 5(a)) and accounting payroll (calculated per paragraph 5(i)) for the Period. This 


defined term is relevant in the context of Article 11 to allocate the obligation to eliminate double taxation 


with respect to Amount A relief amount. 


1479. For instance, if the Adjusted Profit Before Tax of the Covered Group for the Period is EUR 50 


billion, the Covered Group’s accounting depreciation for the Period is EUR 20 billion, and the Covered 


Group’s accounting payroll for the Period is EUR 10 billion, then the Return on Depreciation and Payroll of 


a Covered Group for the Period will be 167% (= EUR 50 billion / (EUR 20 billion + EUR 10 billion).  


Paragraph 2 


Jurisdictional Return on Depreciation and Payroll  


1480. Paragraph 2 provides that for purposes of the Convention, the “jurisdictional return on depreciation 


and payroll” of a Covered Group for a Period in a Jurisdiction is the elimination profit (or loss) of the Covered 


Group for the Period in that Jurisdiction (calculated per Annex B Section 4) divided by jurisdictional 


depreciation and payroll of the Covered Group for the Period in that Jurisdiction (calculated per paragraph 


3). This defined term is relevant in the context of Article 11 to allocate the obligation to eliminate double 
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taxation with respect to Amount A relief amount because Jurisdictional Return on Depreciation and Payroll 


constitutes the basis to calculate Tiers under Article 11(6) through (14).  


Paragraph 3 


Jurisdictional Depreciation and Payroll  


1481. Paragraph 3 specifies that for purposes of the Convention, the “jurisdictional depreciation and 


payroll” of a Covered Group for a Period in a Jurisdiction is the sum of four separate elements. Two 


elements are relevant to depreciation and other two elements are relevant to payroll (moreover, two 


elements are relevant to entities and other two elements are relevant to taxable presence). Each of these 


elements can be determined based on definitions included in paragraph 5.  


• entity depreciation of each Group Entity located for the Period in that Jurisdiction; 


• taxable presence depreciation of each Taxable Presence located for the Period in that Jurisdiction;  


• entity payroll of each Group Entity located for the Period in that Jurisdiction; and 


• taxable presence payroll of each Taxable Presence located for the Period in that Jurisdiction. 


1482. Where a Covered Group includes multiple Group Entities or multiple Taxable Presences within a 


given Jurisdiction it will be necessary for the Covered Group to determine applicable depreciation and 


payroll amounts for each and add these together.  


Paragraph 4 


Deemed Depreciation and Payroll for Relocated or Discontinued Operations  


1483. Paragraph 4 provides a specific rule to deal with instances where a Group Entity or taxable 


presence may be attributed entity elimination profit (or loss) or taxable presence elimination profit (or loss) 


in a period where it has either since relocated to another Jurisdiction or has ceased to operate. This might 


occur by virtue of adjustments within the rules on elimination profit (or loss) that require change in taxable 


presence profit amount, profit allocation amount, and excluded profit amount to be recognised in a 


Jurisdiction in a period in which the taxable presence profit amount, profit allocation amount, and excluded 


profit amount changed.  


1484. For example, consider Entity A that was located in Jurisdiction A in 2028 and relocated to 


Jurisdiction B in 2029. In the event that Jurisdiction A imposes a profit allocation adjustment Annex B 


Section 4(7) on Entity A with respect to a covered profit allocation transaction that occurred during 2028 


and that adjustment was imposed and paid in 2032, an Elimination Profit (or Loss) adjustment would be 


recognised for a deemed taxable presence of Entity A in Jurisdiction A in the 2032 period despite the 


Group Entity or taxable presence having ceased to operate in that Jurisdiction.   


1485. Where such a scenario occurs, in the absence of an adjustment to jurisdictional depreciation and 


payroll, the ratio of elimination profit (or loss) to depreciation and payroll of the Group Entity or taxable 


presence might be infinite because no depreciation and payroll would otherwise exist for that Group Entity 


or taxable presence. Where this is the case, Jurisdiction A might be required to provide relief in the form 


of elimination of double taxation equal to the entire amount of the tax adjustment imposed unless an 


adjustment is performed to the depreciation and payroll of the deemed taxable presence in Jurisdiction A.  
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1486. To address this scenario, paragraph 4 provides that where a Group Entity or a taxable presence 


is subject to a profit allocation adjustment or main entity taxable presence adjustment, or recognises 


taxable presence elimination profit (or loss) in the Period and that Group Entity or taxable presence is 


either located in another Jurisdiction during the Period or has ceased to operate in that Jurisdiction during 


the Period, an amount of depreciation and payroll will be deemed for that Group Entity or taxable presence. 


To determine the amount of that deemed depreciation and payroll, a formula is applied that seeks to 


approximate the Return on Depreciation and Payroll of that Group Entity or taxable presence in preceding 


periods.  


1487. The deemed amount of entity deprecation and entity payroll, or taxable presence depreciation and 


taxable presence payroll is determined as follows. The entity elimination profit (or loss) or taxable presence 


elimination profit (or loss) in the Period is first divided by the sum of entity elimination profit (or loss) or 


taxable presence elimination profit (or loss) in the four most recent Periods that the Group Entity or taxable 


presence was operating and located in the Jurisdiction. The resulting number is then multiplied by the sum 


of entity depreciation and entity payroll or taxable presence deprecation and taxable presence payroll in 


the four most recent Periods that the Group Entity or taxable presence was operating and located in the 


Jurisdiction. 


1488. For instance, suppose the same example as paragraph 1484 above, and the entity elimination 


profit of Entity A in 2032 was EUR 20 million. If the sum of entity elimination profit of Entity A from 2028 to 


2031 were EUR 100 million, and the sum of entity depreciation and entity payroll of Entity A from 2028 to 


2031 were EUR 30 million, then the amount of entity depreciation and entity payroll of Entity A will be 


deemed as EUR 6 million in 2032 under paragraph 4.  


1489. Identification of the four most recent Periods that the Group Entity or taxable presence was 


operating and located in the Jurisdiction, will depend on whether the Group Entity or taxable presence has 


ceased operation entirely or relocated. In cases where a relocation has occurred, this will be deemed to 


take place on the date that the Group Entity or taxable presence is no longer located in that Jurisdiction 


based on the location test included in Annex B Section 4(5). In cases where operations have ceased, the 


date of ceasing operations would typically be identified based on the date of last recorded third party 


revenues or last observed performance of activities by eligible personnel that resulted in eligible payroll 


costs being incurred.  


Paragraph 5 


1490. Paragraph 5 contains a number of definitions that are relevant for purposes of the Convention.  


Accounting Depreciation  


1491. Accounting depreciation is defined in paragraph 5(a) as the reduction in carrying value of eligible 


assets taken into account in determining the Entity Financial Accounting Profit (or Loss) of a Group Entity 


for a Period. This reduction in carrying value must result from depreciation, amortisation, depletion or 


impairment, including any such amount attributable to capitalisation of payroll expense. In this way, 


accounting depreciation is not strictly limited to expenses that are characterised as depreciation in financial 


statements but it extends to all forms of depletion in accounting carrying value relating to those defined 


eligible assets.  Accounting depreciation is determined based on those entity financial statements prepared 


for the purpose of preparing Consolidated Financial Statements and used in determining entity elimination 


profit (or loss).  


1492. In relation to a regulated financial institution defined under Annex C Section 2(3)(a) or an 


extractives entity defined under Annex C Section 3(2)(c), no accounting depreciation is determined. 
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Entity Depreciation  


1493. Entity depreciation is defined in paragraph 5(b). It is determined by applying a number of 


adjustments to the accounting depreciation determined above. Similar to accounting depreciation 


explained in paragraph 1491 of the Explanatory Statement, no entity depreciation is determined for a 


regulated financial institution defined under Annex C Section 2(3)(a) or an extractives entity defined under 


Annex C Section 3(2)(c).  


1494. Subdivision (i) includes an adjustment to exclude an amount of entity depreciation that 


corresponds to the main entity taxable presence adjustment in Annex B Section 4(11). This adjustment to 


entity depreciation is determined by first identifying the taxable presence depreciation attributed to the 


taxable presence in question (refer paragraph 5(c)) and then applying an adjustment factor to exclude that 


taxable presence depreciation amount for purposes of reducing the entity depreciation in the main entity. 


The adjustment factor is equal to the main entity taxable presence adjustment under Annex B Section 


4(11) in the Period divided by the taxable presence elimination profit (or loss) of the taxable presence in 


the Period. However, the adjustment factor cannot exceed 1. In cases, where the main entity taxable 


presence adjustment is equal to or greater than the taxable presence elimination profit (or loss) this factor 


will be 1 and therefore the whole amount of taxable presence moveable property depreciation  recognised 


in the taxable presence will be excluded from the main entity. In cases where no main entity taxable 


presence adjustment is recognised, the adjustment factor will be 0 and no downward adjustment to entity 


depreciation will be recognised in the main entity in recognition of the fact that the whole amount of entity 


profit is subject to tax in the location of the main entity notwithstanding the taxing rights exercised in taxable 


presence Jurisdiction. In cases where the adjustment factor is between 0 and 1 this reflects a scenario 


where some but not all of the taxable presence profits are subject to a corresponding downward adjustment 


in the entity elimination profit (or loss) of the main entity. In such cases it would make sense to reduce the 


entity depreciation of the main entity in a corresponding proportion.  


1495. Next, subdivisions (ii) through (viii) include a number of adjustments to ensure consistency 


between the elimination profit (or loss) determination under Annex B Section 4 and the jurisdictional 


depreciation and payroll determination. These adjustments include the acquired equity basis adjustment 


under Annex B Section 4(2)(b)(i), asset fair value or impairment adjustment under Annex B Section 


4(2)(b)(vi), profit allocation adjustment under Annex B Section 4(2)(c), prior period adjustment under Annex 


B Section 4(2)(d), qualifying reorganisation adjustment under Annex B Section 4(2)(e), taxable equity 


transaction adjustment under Annex B Section 4(2)(g), and tax fair value adjustment under Annex B 


Section 4(2)(h). These adjustments require that the amount of entity depreciation for purposes of this 


Section should be determined taking account of adjustments to the basis of relevant assets for the purpose 


of determining entity elimination profit (or loss) under Annex B Section 4 rather than the basis applicable 


for Consolidated Financial Statements.  


1496. Finally, subdivision (ix) provides that depreciation derived from Joint Ventures and Joint 


Operations that are not regulated financial institutions or extractives entities are included in the calculation 


of entity depreciation in the same proportion as the Group’s share of profit or loss derived from the Joint 


Operation or the Joint Venture. This adjustment is similar to the adjustment made to Adjusted Revenues 


in Article 2(c)(iv), as explained in paragraphs 53 and 54 of the Explanatory Statement. The definitions of a 


Joint Venture and a Joint Operation are provided in Articles 2(y) and (z), and paragraphs 115 through 117 


of the Explanatory Statement. A similar adjustment is made to entity payroll in paragraph 5(j)(v). 
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Taxable Presence Depreciation  


1497. Taxable presence depreciation of a taxable presence for a Period in a Jurisdiction is defined in 


paragraph 5(c). It is the sum of taxable presence immovable property depreciation defined in paragraph 


5(d) and taxable presence movable property depreciation defined in paragraph 5(e) for the Period. 


Taxable Presence Immovable Property Depreciation 


1498. Taxable presence immovable property depreciation of a taxable presence for a Period in a 


Jurisdiction is defined in paragraph 5(d). It means all entity depreciation of a Group Entity that relates to 


immovable property located in the Jurisdiction of the Taxable Presence. Immovable property is separately 


defined in Annex D Section 7(d).  


Taxable Presence Movable Property Depreciation 


1499. The calculation of the taxable presence movable property depreciation of a taxable presence for 


a Period is defined in paragraph 5(e). The approach used to determine this amount depends on whether 


financial statements have been prepared with respect to a taxable presence that are followed for the 


purpose of determining the taxable presence elimination profit (or loss) of that taxable presence.  


1500. Paragraph 5(e)(i) provides that if financial statements are prepared with respect to a taxable 


presence, the taxable presence movable property depreciation will be equal to the portion of entity 


depreciation that relates to movable property that is attributed to the taxable presence in these financial 


statements. The definition therefore seeks to align the computation of the taxable presence movable 


property depreciation with the corresponding allocation made in the relevant financial statements where 


applicable, provided that these financial statements are followed by the Jurisdiction of the taxable presence 


for the purpose of determining the taxable presence elimination profit (or loss). The term “entity 


depreciation” is defined in paragraph 5(b) and the term “movable property” is defined in paragraph 5(h). 


The term “taxable presence elimination profit (or loss)” is defined in Annex B Section 4(3). 


1501. In all other cases than paragraph 5(e)(i), where such financial statements do not exist or are not 


followed for the purpose of determining the taxable presence elimination profit (or loss) of that taxable 


presence in the Period, paragraph 5(e)(ii) provides that the taxable presence movable property 


depreciation depends on the respective elimination profit (or loss) of the taxable presence and the main 


entity.  


Box 28. Example –Calculating taxable presence movable property depreciation under 


paragraph 5(e) 


Calculation based on paragraph 5(e)(i) 


For example, suppose a main entity of a Covered Group (i.e., Entity A) owns Equipment X with an entity 


deprecation of EUR 10 000 for Period 1, and Equipment X is attributed to Entity A’s taxable presence 


located in Jurisdiction X in its financial statements that are followed for domestic income tax purposes. 


Then, taxable presence movable property depreciation of Entity A’s taxable presence for Period 1 in 


Jurisdiction X would be EUR 10 000. 


Calculation based on paragraph 5(e)(ii) 


For instance, suppose that the financial statement of a Covered Group does not exist for the taxable 


presence of Entity B, or are not followed for domestic income tax purposes. If the entity depreciation of 
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Entity B for Period 1 were EUR 50 000, and the entity depreciation that relates to immovable property 


were EUR 45 000, then EUR 5 000 (=EUR 50 000 – EUR 45 000) would be the portion of entity 


depreciation that relates to movable property (assuming no adjustment in paragraph 5(b)(i)). 


 Amount 


Entity depreciation  EUR 50 000 


Entity depreciation that relates to immovable property  EUR 45 000 


Entity depreciation that relates to movable property EUR 5 000 


(=EUR 50 000 – EUR 45 000) 


 


If the taxable presence elimination profit is EUR 3 million and the entity elimination profit of Entity B is 


EUR 10 million, taxable presence movable property depreciation of Entity B would be EUR 1 500 (= 


EUR 5 000 X EUR 3 million / EUR 10 million). 


 Amount 


Taxable presence elimination profit EUR 3 million 


Elimination profit of Entity B EUR 10 million 


Taxable presence movable property depreciation EUR 1 500 


(=EUR 5 000 X 3 million / 10 


million) 


1502.  


  


1503. The starting point for this calculation is the entity depreciation of the relevant main entity minus the 


entity depreciation that relates to immovable property (defined in paragraph 5(g) and Annex D Section 


7(d)) and excluding the adjustment included in paragraph 5(b)(i). This portion of the entity depreciation that 


relates to movable property is then multiplied by the taxable presence elimination profit (or loss) divided 


by the entity elimination profit (or loss) of the main entity before the main entity taxable presence 


adjustment and excluding the adjustment included in paragraph 5(b)(i). The taxable presence movable 


property depreciation therefore will constitute a portion of the movable property entity depreciation 


excluding the adjustment included in paragraph 5(b)(i) in the same proportion as the taxable presence 


elimination profit (or loss) forms part of the total entity elimination profit (or loss). 


1504. However, in some instances the quantitative analysis described above may lead to inappropriate 


outcomes without any further specifications. The definition therefore ensures that the taxable presence 


movable property depreciation will not be less than zero by specifying that it shall be equal to zero where 


the taxable presence elimination profit (or loss) is negative. Additionally, the taxable presence movable 


property depreciation cannot exceed the entity depreciation of the relevant main entity prior to any 


adjustment under paragraph 5(b)(i) and excluding all entity depreciation that relates to immovable property.  
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Eligible Assets  


1505. The term “eligible asset” is defined in paragraph 5(f) and identifies those assets relevant for 


purposes of determining entity depreciation. This term is defined to refer to the following types of assets 


and specifically excludes property that is held for sale or investment:  


• property, plant, and equipment; 


• natural resources; and 


• a licence or similar arrangement from the government for the use of immovable property 


or exploitation of natural resources that entails significant investment in tangible assets. 


1506. The meaning of “property, plant, and equipment” provided in paragraph 5(f)(i) would be interpreted 


in accordance with acceptable financial accounting standards as defined in Article 2(a).  


1507. The meaning of “natural resources” provided in paragraph 5(f)(ii) would be interpreted in 


accordance with ordinary meaning, and generally refers to materials or substances drawn from nature that 


can be exploited for economic gain. 


1508. Paragraph 5(f)(iii) provides that a licence or similar arrangement from the government for the use 


of immovable property or exploitation of natural resources would qualify for the eligible asset if it entails 


significant investment in tangible assets. For instance, if a construction company licences the right to utilise 


the land from the government to construct a building, such a license would entail significant investment in 


the land, and thus the license would qualify for the eligible asset.  


Immovable Property  


1509. Paragraph 5(g) provides that the term “immovable property” has the meaning assigned to it in 


Annex D Section 7(d). The meaning of immovable property is discussed in paragraph 2508. 


Movable Property  


1510.  Paragraph 5(h) provides that the term “movable property” means all property that is not immovable 


property, as defined in paragraph 5(g). 


Accounting Payroll  


1511. Accounting Payroll of a Group Entity is defined in paragraph 5(i) as eligible payroll costs (defined 


in paragraph 5(l)) of eligible personnel (defined in paragraph 5(m)) that perform activities for the Group 


Entity, other than a regulated financial institution or an extractives entity, taken into account in determining 


the Entity Financial Accounting Profit (or Loss) of a Group Entity for a Period.  Accounting payroll is 


determined based on those entity financial statements prepared for purposes of preparing Consolidated 


Financial Statements and used in determining entity elimination profit (or loss).  


1512. Similar to accounting depreciation or entity depreciation, no accounting payroll is determined in 


relation to a regulated financial institution or an extractives entity. 


Entity Payroll  


1513. Entity payroll is defined in paragraph 5(j) and is determined by applying a number of adjustments 


to the accounting payroll determined above. Similar to accounting payroll, no entity payroll is determined 


for a regulated financial institution or an extractives entity. 
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1514. Subdivision (i) includes an adjustment to exclude eligible payroll costs (defined in paragraph 5(l)) 


that are not recognised as expenses in the Entity Financial Accounting Profit (or Loss) in the Period and 


included in the carrying value of eligible assets. Deducting such eligible payroll costs intends to prevent 


double counting of such costs.   


1515. Subdivision (ii) includes an adjustment to exclude an amount of entity depreciation that 


corresponds to the main entity taxable presence adjustment in Annex B Section 4(11). This adjustment to 


entity payroll is determined by first identifying the taxable presence payroll attributed to the taxable 


presence in question (refer paragraph 5(k)) and then applying an adjustment factor to exclude that taxable 


presence payroll amount for purposes of reducing the entity payroll in the main entity. The adjustment 


factor is equal to the main entity taxable presence adjustment under Annex B Section 4(11) in the Period 


divided by the taxable presence elimination profit (or loss) of the taxable presence in the Period. However, 


the adjustment factor cannot exceed 1. In cases, where the main entity taxable presence adjustment is 


equal to or greater than the taxable presence elimination profit (or loss) this factor will be 1 and therefore 


the whole amount of taxable presence payroll recognised in the taxable presence will be excluded from 


the main entity. In cases where no main entity taxable presence adjustment is recognised in the main 


entity, the adjustment factor will be zero and no downward adjustment to entity payroll will be recognised 


in the main entity in recognition of the fact that the whole amount of entity profit is subject to tax in the 


location of the main entity notwithstanding the taxing rights exercised in taxable presence jurisdiction. In 


cases where the adjustment factor is between 0 and 1 this reflects a scenario where some but not all of 


the taxable presence profits are subject to a corresponding downward adjustment in the entity elimination 


profit (or loss) of the main entity. In such cases it would make sense to reduce the entity payroll of the main 


entity in a corresponding proportion.  


1516. Next, similar to what is indicated in paragraph 1495 of the Explanatory Statement, subdivisions 


(iii) and (iv) include adjustments to ensure consistency between the elimination profit (or loss) 


determination under Annex B Section 4 and the jurisdictional depreciation and payroll determination. These 


adjustments include Stock Based Compensation under Annex B Section 4(2)(b)(iii) and (iv), and prior 


period adjustment under Annex B Section 4(2)(d). These adjustments require that the amount of entity 


payroll for purposes of this Section 5 should be determined taking account of adjustments to the basis of 


relevant assets for the purpose of determining entity elimination profit (or loss) under Annex B Section 4 


rather than the basis applicable for Consolidated Financial Statements. 


1517. Finally, subdivision (v) provides that accounting payroll derived from Joint Ventures and Joint 


Operations that are not regulated financial institutions or extractives entities are included in the calculation 


of entity payroll in the same proportion as the Group’s share of profit or loss derived from the Joint 


Operation or the Joint Venture. This adjustment is similar to the adjustment made to Adjusted Revenues 


in Article 2(c)(iv), as explained in paragraphs 53 and 54 of the Explanatory Statement. The definitions of a 


Joint Venture and a Joint Operation are provided in Articles 2(y) and (z), and paragraphs 115 through 117 


of the Explanatory Statement. A similar adjustment is made to entity depreciation in paragraph 5(b)(ix). 


Taxable Presence Payroll 


1518. The calculation of the taxable presence payroll of a taxable presence for a Period depends on 


whether financial statements have been prepared with respect to a taxable presence that are followed for 


the purpose of determining the taxable profit amount, profit allocation amount, and excluded profit amount 


of that taxable presence. Paragraph 5(k)(i) provides that if this is the case, the taxable presence payroll 


will be equal to the portion of entity payroll that is attributed to the taxable presence in these financial 


statements. The definition therefore seeks to align the computation of the taxable presence payroll with 


the corresponding allocation made in the relevant financial statements where applicable, provided that 


these financial statements are followed by the Jurisdiction of the taxable presence for the purpose of 
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determining the taxable profit amount, profit allocation amount, and excluded profit amount. The term 


“entity payroll” is defined in paragraph 5(j) and the term “movable property” is defined in paragraph 5(h). 


The terms “taxable profit amount, profit allocation amount, and excluded profit amount” are defined in 


paragraphs 3(b), 7(b), and 11(b) respectively. 


1519. In all other cases, paragraph 5(e)(ii) provides that the taxable presence payroll depends on the 


respective Elimination Profit (or Loss) of the Taxable Presence and the main entity. The starting point for 


this calculation is the entity payroll of the relevant main entity excluding the adjustment included in 


paragraph 5(j)(ii). This payroll amount is then multiplied by the taxable presence elimination profit (or loss) 


divided by the entity elimination profit (or loss) of the main entity before the main entity taxable presence 


adjustment. The taxable presence payroll therefore will constitute a portion of the entity payroll in the same 


proportion as the taxable presence elimination profit (or loss) forms part of the total entity elimination profit 


(or loss). 


1520. However, in some instances the quant analysis described above may lead to inappropriate 


circumstances without any further specifications. The definition therefore ensures that the taxable 


presence payroll will not dip below zero by specifying that it shall be equal zero where the taxable presence 


elimination profit (or loss) is negative. Additionally, the taxable presence payroll cannot exceed the entity 


payroll of the relevant main entity prior to any adjustment under paragraph 5(j)(ii).  


Eligible Payroll Costs 


1521. The definition of “eligible payroll costs” of a Group Entity for a Period is included in paragraph 5(l). 


The term is relevant for the calculation of “accounting payroll” under paragraph 5(i) which in turn contributes 


to the calculation of the Return on Depreciation and Payroll under paragraph 1.  The amount of eligible 


payroll costs and the Period in which they are recognised is determined in accordance with the definition 


of “entity payroll” in paragraph 5(j), which in turn is based upon “accounting payroll” defined in paragraph 


5(i). 


1522. There are three categories of costs included within the definition of eligible payroll costs. The first 


category, in paragraph 5(l)(i), covers salaries, wages, stock-based compensation and other similar 


remuneration. Those expenses must relate to eligible personnel of the Group Entity. In most instances, 


eligible payroll costs within this category will be applicable in instances where the eligible personnel in 


question is an employee of the Group Entity because costs of this kind are rarely paid by a Group Entity 


that is not the employer.  The term “salaries, wages, stock-based compensation and other similar 


remuneration” includes benefits in kind that meet the conditions of subdivision (i) and therefore includes 


remuneration such as the use of a residence or automobile, health or life insurance coverage and club 


memberships. The term also includes contributions to a pension fund, or other retirement benefits, bonuses 


and other types of allowances.  


1523. Subdivision 5(l)(ii) provides that eligible payroll costs include remuneration provided to another 


entity as compensation for activities performed by eligible personnel of the Group Entity. In this context 


remuneration provided to another entity includes remuneration provided to the individual that performed 


the relevant activities, to the entity that is the legal employer of the individual in question, or remuneration 


provided to a third party as compensation for the activities performed by the eligible personnel in question. 


In most instances, eligible payroll costs within this category will be applicable in instances where the eligible 


personnel in question is an employee of another Group Entity or a third party because costs of this kind 


are rarely paid by a Group Entity that is the employer. The term “remuneration” in this context includes 


benefits in kind financial or other compensation provided in exchange for the services performed by the 


eligible personnel.  
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1524. The term does not include onward amounts paid by the person deriving that income to other 


individuals who perform the relevant services. For example, if the eligible payroll costs of Group Entity A 


relate to costs a corporate entity (Group Entity B), only the amounts included in the entity elimination profit 


(or loss) of Group Entity A are eligible payroll costs. The eligible payroll costs do not include any amounts 


paid by Group Entity B to individuals that perform the relevant services for Group Entity A. 


1525. Lastly, paragraph 5(l)(iii) provides that payroll and employment taxes, and employer social security 


contributions with respect to eligible personnel are eligible payroll costs. This category includes taxes on 


the total amounts of wages, salaries or other similar remuneration paid by the Group Entity, including 


employee expense-related taxes such as fringe benefit taxes. It also includes charges that have a direct 


connection with the benefits received by the person deriving the remuneration.  


Eligible Personnel  


1526. The term “eligible personnel” is relevant for determining eligible payroll costs of a Group Entity for 


a Period. There are two categories of eligible personnel which are described in subdivisions (i) and (ii). 


1527. The first category, described in subdivision (i), provides that employees of the Group Entity are 


eligible personnel. Whether an individual is an “employee” is determined in accordance with the relevant 


employment or labour laws in the Jurisdiction where the Group Entity is located. The term covers all 


employees, regardless of whether they are full-time or part-time.  


1528. The first category excludes a person described in subdivision (ii) with respect to another Group 


Entity of the same Covered Group. This exclusion applies in circumstances where an employee of the 


Group Entity is seconded to another Group Entity. In such circumstances, the employee would remain a 


formal employee of the Group Entity in question even though their activities are undertaken for another 


Group Entity. In this instance, salaries, wages, and other compensation paid by the employer entity would 


not be recognised as eligible payroll costs of the employer Group Entity because the individual would be 


recognised as eligible personnel in relation to the seconded Group Entity only and not the employer Group 


Entity that was responsible for paying such costs. This scenario is discussed further below.  


1529. The second category of eligible personnel, described in subdivision (ii), refers to an individual that 


is not an employee of the Group Entity and that meets three conditions.  


1530. First, the person should act under the “direction and control” of the Group Entity. “Direction” means 


that the person is required to perform their work in a certain way by, following the instructions, guidance, 


or advice as to how the work must be done issued by the Group Entity. The Group Entity will often co-


ordinate how the work is done and at the time it is being undertaken. 


1531. The person is acting under the “control” of the Group Entity if the Group Entity is able to dictate 


the work that person undertakes and the way in which the person goes about doing that work. Control 


includes circumstances where the Group Entity has the power to move the person from one job to another.  


1532. With respect to interpreting whether “direction and control” exists in a given relationship between 


an individual and a Group Entity, a number of interpretive aspects should be considered.  The existence 


of any one or more of the following characteristics will give rise to a rebuttable presumption that direction 


and control does indeed exists: 


• personal performance of the individual is formally overseen by a person employed by the benefiting 


entity;   
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• costs of employment are subject to a cost-based (either at cost or cost plus) reimbursement by the 


benefiting entity to the contractual employer; 


• benefiting entity is subject to pay-as-you-go (PAYG) withholding with respect to the individual in 


question. 


1533. In order to demonstrate the existence or otherwise of direction and control over individuals who 


could potentially be identified as satisfying this criterion with respect to a Group Entity that is not the 


employing entity, Covered Groups should pay specific attention to individuals that are employees of a 


Group Entity and are either predominantly located in a Jurisdiction that is not the location of their employer 


or subject to a secondment agreement.  


1534. Second, the person should predominantly participate in the ordinary operating activities of the 


Group Entity. This requires that the person contributes to the ordinary commercial activities of the Group 


Entity. The activities undertaken will usually be analogous to those that might otherwise be performed by 


an employee of the Group Entity.  


1535. Third, the person should perform the relevant activities predominantly in the Jurisdiction in which 


the Group Entity or taxable presence to which the entity payroll costs or taxable presence payroll costs 


associated with their activity are attributed is located. The result is that the activity must be predominantly 


performed in the Jurisdiction where the entity payroll costs or taxable presence payroll costs are allocated 


for the purpose of calculating the Return on Depreciation and Payroll in a Jurisdiction in accordance with 


paragraph 1.  


1536. Whether a person’s relevant activities are performed “predominantly” in the location of the Group 


Entity or a taxable presence of the Group Entity. A person shall be considered to have predominantly 


performed their activities in a Jurisdiction if those activities are performed in that Jurisdiction for most of 


the Period. This would generally mean that more than 50% of their time is spent undertaking their activities 


in the Jurisdiction where the Group Entity or taxable presence is located. 


1537. Subdivision (ii) caters for two scenarios. First, it applies to persons that are not employed by a 


Group Entity (and are therefore either employed by a third party, or are not employed at all and operating 


as a contractor under a contract for services) and that meet the conditions in clauses (A) through (C). This 


includes individuals that are directly engaged by the Group Entity as independent contractors as well as 


individuals that are employed by an independent contractor who is engaged by a Group Entity such that 


the individual formally employed by that independent contractor undertakes activities for the Group Entity 


and meets the conditions in clauses (A) through (C). 


1538. Subdivision (ii) also caters for employees that are employed by one Group Entity but are seconded 


to another Group Entity. Subdivision (ii) requires that the person is not an employee of the Group Entity 


(i.e., the Group Entity to which the person is seconded), but the conditions in clauses (A) through (C) are 


all determined by reference to that Group Entity. A secondee will generally meet these conditions; they will 


not formally be employed by that Group Entity but will meet the conditions in clauses (A) through (C).  


1539. Further, subdivision (i) does not apply to persons described in subdivision (ii). This means that, for 


the Group Entity described in the chapeau to subparagraph (m), the seconded employee will not be eligible 


personnel in accordance with subdivision (i). This prevents the person becoming eligible personnel for the 


Group Entity that is the formal employer and the Group Entity to which the person is seconded; the person 


will only ever be eligible personnel to one of those two Group Entities. 
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1540. There is a need to distinguish between situations where the person is seconded to a Group Entity 


and those whereby that person is performing services to one Group Entity on behalf of the Group Entity 


that employs that person under a contract for services between those two Group Entities. In this latter 


scenario, the conditions in clauses (A) and (B) are unlikely to be met. The person would be an employee 


of the Group Entity described in subdivision (i). 


1541. For this purpose, a key consideration will be which enterprise bears the responsibility or risk for 


the results produced by the individual’s work. If that risk is borne by the Group Entity that employs the 


person, then the relationship is unlikely to be a secondment and more likely to represent a contract for 


services. The conditions found in clauses (A) and (B) are unlikely to be met in such circumstances. The 


following factors may be relevant to determine whether the conditions in clauses (A) and (B) are met:  


• who has the authority to instruct the individual regarding the manner in which the work has to be 


performed;  


• who controls and has responsibility for the place at which the work is performed; 


• the remuneration of the individual is directly charged by the formal employer to the Group Entity to 


which the services are provided; 


• who puts the tools and materials necessary for the work at the individual’s disposal;  


• who determines the number and qualifications of the individuals performing the work; 


• who has the right to select the individual who will perform the work and to terminate the contractual 


arrangements entered into with that individual for that purpose;  


• who has the right to impose disciplinary sanctions related to the work of that individual; and 


• who determines the holidays and work schedule of that individual. 


1542. Where an individual who is formally an employee of one Group Entity provides services to another 


Group Entity, the financial arrangements made between the two Group Entities will clearly be relevant, 


although not necessarily conclusive, for the purpose of determining whether the remuneration of the 


individual is directly charged by the formal employer to the Group Entity to which the services are provided. 


For instance, if the fees charged by the Group Entity that formally employs the person represent the 


remuneration, employment benefits and other employment costs of that person for the services that he 


provided to the other Group Entity, with no profit element or with a profit element that is computed as a 


percentage of that remuneration, benefits and other employment costs, this would be indicative that the 


remuneration of the individual is directly charged by the formal employer to the Group Entity to which the 


services are provided. That should not be considered to be the case, however, if the fee charged for the 


services bears no relationship to the remuneration of the individual or if that remuneration is only one of 


many factors taken into account in the fee charged for what is really a contract for services (e.g. where a 


consulting firm charges a client on the basis of an hourly fee for the time spent by one of its employees to 


perform a particular contract and that fee takes account of the various costs of the enterprise). It is 


important to note, however, that the question of whether the remuneration of the individual is directly 


charged by the formal employer to the Group Entity to which the services are provided is only one of the 


subsidiary factors that are relevant in determining whether services rendered by that individual may 


properly be regarded as rendered in an employment relationship rather than as under a contract for 


services concluded between two Group Entities.  
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Paragraph 6 


Entity Depreciation and Entity Payroll for an Incorporated Joint Venture 


1543. Where an incorporated Joint Venture is subject to joint control by a Group Entity that incorporated 


Joint Venture is considered to be a Group Entity for purposes of this Annex B Section 5 (and for purposes 


of Article 12 and 13, and Annex B Section 4). Paragraph 6 contains rules that apply to define the entity 


depreciation and entity payroll for such an incorporated Joint Venture.  


1544. Subparagraphs (a) through (c) describe the steps to be followed for this purpose. First, under 


subparagraph (a) the relevant accounting depreciation and accounting payroll shall be determined in 


accordance with the audited financial statements prepared for that incorporated Joint Venture under an 


Acceptable Financial Accounting Standard. Second, under subparagraph (b) adjustments described in 


paragraph 5(b) would be applied to convert the accounting depreciation figure for the incorporated Joint 


Venture to an entity depreciation figure that would be determined for that incorporated Joint Venture if was 


not subject to third party ownership interests and similar adjustments are applied under paragraph 5(j) to 


convert accounting depreciation to an entity depreciation figure that would be determined for that 


incorporated Joint Venture if was not subject to third party ownership interests (i.e., if it were wholly owned 


by the Covered Group). Finally, under subparagraph (c) adjustments would be applied to the figures 


determined under subparagraph (b) to apply a proportionate reduction to only recognise the relative 


proportion controlled by the Covered Group.  


Section 6 – Withholding Tax Upward Adjustment  


Paragraph 1 


1545. Paragraph 1 provides the general definition of Withholding Tax Upward Adjustment for the purpose 


of calculating the adjusted elimination profit (or loss) under Article 5(2)(f), which feeds into Article 5(2)(c)(ii) 


for the purpose of calculating adjusted jurisdictional excess profits considered in the marketing and 


distribution profits safe harbour adjustment. This adjustment thus typically increases the relevant measure 


of jurisdictional profits for purposes of the marketing and distribution profits safe harbour adjustment in the 


Jurisdiction where the Covered Withholding Tax is imposed (typically the Jurisdiction where the payor is 


located).  


1546. Withholding Tax Upward Adjustments apply only with respect to Covered Withholding Taxes 


imposed with respect to Covered Payments. These terms are defined in Article 2(j) and (k).  


1547. Where a Covered Payment is made from Group Entity A in Jurisdiction A to Group Entity B in 


Jurisdiction B and the tax authority in Jurisdiction A imposes a Covered Withholding Tax on the Covered 


Payment, a withholding tax upward adjustment will be recognised in the adjusted elimination profit (or loss) 


of the Covered Group in Jurisdiction A.  The same applies to a Covered Payment made by a third party to 


Group Entity B that is subject to a Covered Withholding Tax in Jurisdiction A.  


1548. Paragraph 1 provides that the Withholding Tax Upward Adjustment for a Covered Group for a 


Period in a Jurisdiction is the sum of two elements. First, subparagraph (a) provides for the inclusion of an 


amount equal to the current withholding tax upward adjustment determined under paragraph 2 with respect 


to each Covered Payment in the Period that is subject to a Covered Withholding Tax. Second, 


subparagraph (b) provides for the inclusion of withholding tax upward spreading adjustments in the Period 


with respect to each Covered Payment during prior Periods that were subject to a Covered Withholding 
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Tax. How withholding tax upward spreading adjustments should be included is determined using 


paragraph 3. 


Paragraph 2 


1549. The current withholding tax upward adjustment for the Covered Group with respect to a Covered 


Payment subject to a Covered Withholding Tax in the Period is calculated in accordance with paragraph 2 


and is equal to the product determined by multiplying the amount provided in subparagraph (a) by the 


number provided in subparagraph (b).  


1550. The amount described in subparagraph (a) is the withholding tax upward amount with respect to 


a Covered Payment in the Period calculated with reference to the relevant tax liability determination in the 


Jurisdiction imposing the Covered Withholding Tax on that Covered Payment made in the Period. The 


definition of Covered Payment is included in Article 2(j) and includes income arising in a Jurisdiction and 


paid to a Group Entity of a Covered Group located in another Jurisdiction subject to defined exclusions. 


The relevant tax liability determination is the most recent tax liability determination for that Covered 


Payment in the Jurisdiction that imposed the Covered Withholding Tax at least 60 days before the deadline 


for filing the Covered Group’s Amount A Tax Return and Common Documentation Package for the Period. 


The term tax liability determination is defined in Annex B Section 4(13)(g). In most instances, the applicable 


tax liability determination would be the original withholding tax collected by the payor of the Covered 


Payment (a Group Entity or third party) and remitted to the tax authorities with a self-assessed withholding 


tax filing. However, in some instances, it is possible that an amended self-assessed withholding tax filing 


could be filed prior to 60 days before the deadline for filing the Covered Group’s Amount A Tax Return and 


Common Documentation Package for the Period and in that case that subsequent filing would be the 


applicable tax liability determination for the Period. In limited cases a withholding tax liability assessment 


could be raised by a tax administration 60 days before the deadline for filing the Covered Group’s Amount 


A Tax Return and Common Documentation Package for the Period and in that case that withholding tax 


liability assessment may be the applicable tax liability determination for the Period. If no withholding tax 


filing has been made for the Group Entity or third party that made a Covered Payment to the Group Entity 


that is subject to a Covered Withholding Tax 60 days before the deadline for filing the Covered Group’s 


Amount A Tax Return and Common Documentation Package for the Period, there will be no adjustment 


in that Period with respect to the Covered Payment and the current withholding tax upward adjustment will 


be zero.  


1551. For purposes of assessing whether a tax liability determination exists in relation to a withholding 


tax upward amount, only determinations in the Jurisdiction where the Covered Withholding Tax is imposed 


are relevant. In some instances the tax liability determination will be made by a third-party payer of a 


Covered Payment. 


1552. The amount described in subparagraph (b) is 100 per cent less the withholding tax upward 


adjustment reduction factor, as defined in paragraphs 4 and 5. The applicable withholding tax upward 


adjustment reduction factor is the one that was applicable to the Covered Group in the Period when the 


Covered Payment was made. 


Paragraph 3 


1553. Paragraph 3 provides for an amount to be included in the Withholding Tax Upward Adjustment in 


a Period and subsequent Periods if, as of the end of the current Period, the most recent tax liability 


determination in the Jurisdiction imposing the Covered Withholding Tax with respect to a Covered Payment 


in a prior Period in which the Group was a Covered Group, or a previously unrecognised Covered Payment 


in a prior Period in which the Group was a Covered Group, would result in a change in the withholding tax 
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upward amount for that Covered Payment. Paragraph 3 intends to provide a mechanism to enable the 


spreading of adjustments that would be recognised in a Period other than the Period that the relevant 


Covered Payment took place. In this way the relevant provisions are similar to the mechanism provided 


with respect to taxable presence elimination profit or loss (Annex B Section 4(3)), profit allocation 


adjustment (Annex B Section 4(7)), and main entity taxable presence adjustment (Annex B Section 4(11)), 


withholding tax downward adjustment (Annex B Section 4(12)) respectively).  


1554. In most cases, a withholding tax upward spreading adjustment will increase the adjusted 


elimination profit (or loss) at Article 5(2)(f) with respect to the Jurisdiction where the adjustment is applied. 


However, in some limited cases the reverse may be observed. This would occur where a tax liability 


determination with respect to a Covered Withholding Tax results in a reduction in the withholding tax 


upward amount with respect to a Covered Payment. For example, consider a scenario where an initial self-


assessed withholding tax filing relating to a Covered Payment in 2028 resulted in a withholding tax upward 


amount of EUR 1 million in 2028, then a tax administration assessment increase the withholding tax upward 


amount to EUR 2 million in 2029 and then a court decision reduced that withholding tax upward amount 


back to EUR 1 million in 2030. In this case, the withholding tax upward amount would reduce by EUR 1 


million in 2030 and this reduction would be taken into account as a negative withholding tax upward 


spreading adjustment in 2030 that would reduce adjusted elimination profit (or loss) in 2030. 


1555. Paragraph 3 requires that an amount will only be recognised in the Period if at least 75 per cent of 


the additional tax liability or tax refund associated with the applicable tax liability determination is paid 


before the end of that Period.  


1556. Where the taxpayer or tax administration has made no or insufficient payment following a tax 


liability determination, including in cases where it has lodged an appeal against the tax assessment or 


initiated compliance proceedings, the entire amount of the change in withholding tax upward amount will 


not (yet) be taken into account for the purpose of calculating the withholding tax upward amount and 


accordingly determining the adjusted elimination profit (or loss). Once at least 75 per cent of the additional 


tax or refund amount is paid in aggregate, for example in a case where the taxpayer decides to accept the 


tax assessment or loses the appeal and is compelled to make payment, the change in withholding tax 


upward amount from the tax liability determination must be recognised in that Period. A tax liability 


determination relating to a Covered Withholding Tax can therefore only create a potential reduction in 


Amount A allocations in a Jurisdiction in the context of the marketing and distribution safe harbour 


adjustment where at least 75 per cent of the additional tax is paid or at least 75 per cent of the refund is 


paid.  


Box 29. Example –Withholding Tax Upward Adjustments 


• For example, the Amount A Tax Return and Common Documentation Package for the year 


ended 31 December 2029 was due on 31 December 2030. A Covered Withholding Tax 


amounting to EUR 1 000 was assessed in Jurisdiction A on 30 September 2030 (as a result of 


the payer realising it had not adequately withheld on a prior transaction and making a self-


assessment) relating to a Covered Payment paid to a Group Entity in Jurisdiction B during 


2029, the amount withheld would be taken into account to determine a “current withholding tax 


upward adjustment” in Jurisdiction A for the 2029 Amount A Tax Return and Common 


Documentation Package filing by virtue of paragraph 2(a). The withholding tax upward amount 


in this instance would be equal to EUR 1 000 divided by rate of income tax imposed by 


Jurisdiction A in the Period on amounts allocated to it under Article 5 and the current withholding 


tax upward adjustment would equal this withholding tax upward amount, multiplied by 100 per 
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cent less the applicable withholding tax upward adjustment reduction factor (refer to paragraph 


1574). 


• If, in 2032, the tax authority of Jurisdiction A increased the amount of tax withheld by EUR 3 


000 with respect to that Covered Payment in 2029 (so that the total Covered Withholding Tax 


relating to the Covered Payment in Jurisdiction A in 2029 was EUR 4 000), additional tax would 


be due in Jurisdiction A and an increase in withholding tax upward amount would be 


determined. However, if the Covered Group did not make any payment in respect of that 


assessment during 2032, there would be no withholding tax upward spreading adjustment with 


respect to the Covered Payment relating to 2029 Period that would be recognised in the 2032 


Period.  


• Similarly, if the Covered Group made payment of EUR 100 with respect to the EUR 3 000 


assessment during 2032, no withholding tax upward spreading adjustment would be made with 


respect to the Covered Payment in the 2032 Amount A Tax Return and Common 


Documentation Package with respect to the EUR 3 000 assessment since the tax payment did 


not represent at least 75 per cent of the additional tax assessed.  


• However, if during 2032, the Covered Group paid EUR 2 500 in respect of the EUR 3 000 


assessment, the 75 per cent threshold would be met, and the Covered Group would be required 


to recognise a withholding tax upward spreading adjustment relating to the change in 


withholding tax upward amount of the Covered Payment for the 2029 Period with respect to the 


amount of EUR 3 000. The withholding tax upward amount in this instance would be equal to 


EUR 3 000 divided by the applicable income tax rate, and the withholding tax upward spreading 


adjustment would be determined based on that amount.  


• If in circumstances where the Covered Group made the payment of EUR 2 500, the taxpayer 


appealed the increased assessment and in 2033 the courts of Jurisdiction A determined that 


the total withholding tax liability for the Covered Payment for 2029 should have been EUR 3 


000, a change in the withholding tax upward amount of EUR 1 000 relating to the Covered 


Payment for 2029 would again be observed and a withholding tax upward spreading adjustment 


would be observed provided that 75 per cent payment requirement is satisfied. In determining 


whether the tax authority had paid 75 per cent of the refund in this case both the outstanding 


amount owed by the taxpayer in relation to the prior tax liability determination and any payment 


by the tax administration would be taken into account. In this case, EUR 500 was already 


outstanding so provided that at least EUR 250 is paid from the tax administration to the taxpayer 


before the end of 2033 that change should be recognised in the Amount A Tax Return and 


Common Documentation Package for 2033. 


1557. It should also be noted that the withholding tax upward amount refers to Covered Withholding 


Taxes only. It does not include additional amounts paid by a Group Entity or third party, such as penalties 


or interest. This is discussed further at paragraph 1186 of this Explanatory Statement.  


1558. Where the above described conditions with respect to paragraph 3 are satisfied (i.e., a tax liability 


determination is made in respect of a Covered Payment that changes the withholding tax upward amount 


recognised in a prior Period or establishes a withholding tax upward amount with respect to a Covered 


Payment in a prior Period not previously recognised and at least 75 per cent of the additional tax or refund 


resulting from the tax liability determination is paid), the withholding tax upward amount resulting from the 


tax liability determination will be taken into account in determining a withholding tax upward spreading 


adjustment that may be subject to spreading over multiple future Periods.  
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1559. Subparagraph (a) provides that the amount of the withholding tax upward spreading adjustment 


will be equal to the product of (i) multiplied by (ii). (i) equals the amount of the change in withholding tax 


upward amount (refer to discussion of this separate defined term from paragraph 1574). (ii) equals 100 per 


cent less the withholding tax upward adjustment reduction factor (refer to paragraph 1577). This 


withholding tax upward spreading adjustment is recognised over one or more Periods. Applicable 


spreading is determined in one of three ways depending on the circumstances of the change, as clarified 


in subparagraph (b). 


1560. Subparagraph (b)(i) provides that if the change in the withholding tax upward amount is less than 


EUR 5 million, the entire adjustment (i.e., the change in withholding tax upward amount after applying the 


withholding tax upward adjustment reduction factor) shall be taken into account in the current Period. This 


outcome will apply regardless of whether withholding tax upward spreading adjustments relating to that 


Covered Payment are still being recognised in the current Period from a tax liability determination in a prior 


Period which might apply where a prior change in withholding tax upward amount in excess of EUR 5 


million that is subject to spreading under subparagraph (b) occurred in the previous Period whereas the 


current change is less than EUR 5 million. 


1561. Subparagraph (b)(ii) provides that if the change in the withholding tax upward amount is at least 


EUR 5 million, the entire adjustment (i.e., the change in withholding tax upward amount after applying the 


withholding tax upward adjustment haircut) shall be taken into account partially in the current Period and 


partially in future periods. 


1562. Subparagraph (b)(ii)(A) applies in cases where there has been a previous adjustment under 


paragraph 3 in the same Jurisdiction in respect of the same Covered Payment and where all of the 


withholding tax upward spreading adjustments have not yet been taken into account. In that case, the new 


adjustment (i.e., the change in withholding tax upward amount after applying the withholding tax upward 


adjustment reduction factor) is combined with the remaining adjustment in respect of the prior Period that 


has not yet been included in determining the adjusted elimination profit (or loss) for any Period. The net 


amount is spread equally over Periods beginning with the current Period and consisting of the greater of:  


• Three Periods; 


• the number of Periods to which the determination giving rise to the current change relates; and 


• the number of Periods over which the remaining withholding tax upward spreading adjustment from 


the prior change are spread.  


1563. For example, if an assessment was made in Jurisdiction A in 2028 that resulted in a total 


withholding tax upward spreading adjustment (i.e., the change in withholding tax upward amount after 


applying the withholding tax upward adjustment reduction factor) of EUR 120 million in respect of a 


Covered Payment during the 2026 tax year, the withholding tax upward spreading adjustment would be 


made over three Periods as the adjustment relates to a single tax year and the EUR 5 million materiality 


threshold is satisfied. Assuming at least 75 per cent of the additional tax was paid in 2028, an adjustment 


of EUR 40 million would be made in each of the three Periods commencing from 2028. If, two years later 


in 2030, a subsequent amendment to the original assessment was made resulting in a new withholding 


tax upward spreading adjustment (i.e., the change in withholding tax upward amount after applying the 


withholding tax upward adjustment reduction factor) that reduced the withholding tax upward amount by 


EUR 10 million in respect of the same Covered Payment during the 2026 tax year, clause (A) would apply. 


The net adjustment would be EUR 30 million (i.e., the remaining amount in respect of the prior adjustment 


would be EUR 40 million (EUR 120 million less two years of spreading adjustments recognised in 2028 


and 2029) less the EUR 10 million change to the withholding tax upward amount) which would be required 
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to be spread equally across three Periods. Three is the minimum number of Periods over which a 


withholding tax upward spreading adjustment may be spread under clause (A). That is greater than the 


number of Periods to which the 2030 adjustment relates and the number of remaining Periods over which 


the remainder of the 2028 adjustment will be made (in both cases, one Period). 


1564. For purposes of applying the rules in paragraph 3, the number of Periods to which the 


determination giving rise to the current change relates should be interpreted having regard to the 


Explanatory Statement with regard to the definition of tax liability determination (see paragraph 1465).  


1565. Commonly the number of Periods impacted by both the current change in withholding tax upward 


amount and the previously recognised withholding tax upward amount that has not yet been fully 


recognised will be the same. This might be because the second change relates to a challenge to an original 


tax assessment and the scope of both determinations is the same. Where this is the case, the re-setting 


of the applicable spreading period will result in a prolonging of the number of Periods over which the original 


adjustment is recognised.  


1566. If a tax liability determination was made by Jurisdiction A in 2034 resulting in a total withholding 


tax upward spreading adjustment (i.e., the change in withholding tax upward amount after applying the 


withholding tax upward adjustment reduction factor) of EUR 120 million in respect of a Covered Payment 


made by Group Co A in Jurisdiction A to Group Co B in Jurisdiction B in respect of the 2027 to 2032 tax 


years, the withholding tax upward spreading adjustment would be made over six Periods as the adjustment 


relates to six tax years. Assuming at least 75 per cent of the additional tax was paid in 2034, an adjustment 


of EUR 20 million would be made to increase the adjusted elimination profit (or loss) of the Covered Group 


in Jurisdiction A in each of the six Periods commencing from 2034. If, two years later in 2036, a subsequent 


tax liability determination resulting in downward total withholding tax upward spreading adjustment (i.e., 


the change in withholding tax upward amount after applying the withholding tax upward adjustment 


reduction factor) of EUR 20 million was made by Jurisdiction A in respect of the same transaction and the 


2027 to 2032 tax years, subclause (A) would apply assuming at least 75 per cent of the tax refund was 


paid. The net adjustment would be EUR 60 million (i.e., the remaining amount in respect of the prior 


adjustment would be EUR 80 million (EUR 120 million less two years of spreading adjustments recognised 


in 2034 and 2035) less the new EUR 20 million upward adjustment) which would be required to be spread 


equally across six Periods. Six is the number of Periods to which the determination giving rise to the 2036 


change relates (2027-2032). That is greater than the default three Periods and the number of Periods 


remaining for the 2034 adjustment (four Periods, assuming the refund is paid in 2036)).  


1567. Subparagraph (b)(ii)(B) applies in all other cases that are not covered by clause (A) where the 


change in the withholding tax upward amount is greater than EUR 5 million. That would be the case if, for 


example, there has been no previous withholding tax upward amount in respect of the same Covered 


Payment, or there has been such an amount recognised, but the full amount of that prior adjustment has 


already been taken into account. In those cases, the adjustment is spread equally across a term beginning 


with the current Period and consisting of the greater of three Periods; and the number of Periods to which 


the determination giving rise to a change in the profit allocation amount relates. 


1568. For example, if a tax liability determination resulting in a total withholding tax upward spreading 


adjustment (i.e., the change in withholding tax upward amount after applying the withholding tax upward 


adjustment reduction factor) of EUR 120 million was made by Jurisdiction A in 2030 in respect of a Covered 


Payment arising in 2028, that adjustment should be treated as a withholding tax upward spreading 


adjustment under paragraph 3. Assuming that the tax liability determination was the first tax liability 


determination in respect of that Covered Payment after the period that the transaction occurred, clause (B) 


would require that the withholding tax upward spreading adjustment of EUR 120 million (which would 


increase adjusted elimination profit (or loss) in this case) be included in the adjusted elimination profit (or 
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loss) of Jurisdiction A. The inclusion would be required to be spread equally across three Periods because 


the adjustment relates to a single Period (2028). Accordingly, an adjustment of EUR 40 million would be 


included in the adjusted elimination profit (or loss) of Jurisdiction A for each Period commencing in 2030, 


assuming at least 75 per cent of the tax would be paid in that year.  


Paragraph 4 


1569. Paragraph 4 is designed to deal with cases where a Covered Group comes in and out of scope of 


Amount A. It is intended to ensure that tax liability determinations with respect to Covered Payments that 


occurred when the Group was in scope of Amount A that are made during Periods when the Group is not 


in-scope of Amount A are taken into account when the Group subsequently comes back into scope of 


Amount A in specified cases. The provision will not apply if the most recent change in withholding tax 


upward amount prior to the current Period with respect to a with respect to a Covered Payment occurred 


more than two Periods before the Group comes back into scope.  


1570. With respect to a Covered Payment in a prior Period, a change in the withholding tax upward 


amount will be recognised in respect of that Covered Payment in the Period where conditions in 


subparagraphs (a) and (b) are satisfied.  


1571. The first condition is that the Group was not a Covered Group in the immediately preceding Period. 


The second condition is that the most recent change in withholding tax upward amount prior to the Period 


with respect to the Covered Payment resulted from a tax liability determination during a Period when the 


Group was not a Covered Group and less than two years before the beginning of the Period. In those 


cases, the withholding tax upward amount in the Period will be deemed equal to the relevant withholding 


tax upward amount in the latest tax liability determination in the Jurisdiction that imposed the Covered 


Withholding Tax in respect of the Covered Payment prior to the end of the current Period, less the relevant 


withholding tax upward amount determined by the latest tax liability determination in the Jurisdiction that 


imposed the Covered Withholding Tax with respect to that Covered Payment during a prior Period where 


the Group was a Covered Group.   


1572. For example, a Group that was in-scope of Amount A in 2024 recognised a Covered Payment in 


Jurisdiction A resulting in a withholding tax upward amount of EUR 100 million in 2024. The Group fell out 


of scope of Amount A in 2025. In 2030, the tax authority in Jurisdiction A issued an assessment that 


increased the withholding tax upward amount by EUR 30 million with respect to the Covered Payment 


made in 2024. If the Group came back into scope of Amount A in 2031 (less than two Periods after the 


prior change in withholding tax upward amount took place) the Covered Group would recognise an 


increase in the withholding tax upward amount in Jurisdiction A of EUR 30 million (assuming that at least 


75% of the additional tax was paid). This adjustment would be subject to spreading treatment as described 


above commencing from 2031.  


1573. There could conceptually be situations where both paragraphs 3 and 4 apply in a given Period. 


For instance, such situations could happen if a Group Entity, located in Jurisdiction A made a Covered 


Payment to a Group Entity in Jurisdiction B in 2023 when the Group was a Covered Group. Further, the 


Group fell out of scope and was not a Covered Group in 2027 but returned to become a Covered Group 


in 2028, and Jurisdiction A increased the amount of withholding tax withheld with respect to that 2023 


Covered Payment as a result of a tax liability determination made in 2027 and then reduced the 


assessment in 2028 under two separate tax liability determinations. In such a case, the net amount of the 


two changes in the withholding tax upward amount from paragraphs 3 and 4 will be taken into 


consideration. For example, if the tax liability determination in 2027 lead to increase in withholding tax 


upward amount of EUR 50 million and the 2028 determination led to a decrease of in withholding tax 
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upward amount of EUR 30 million, then the net increase of EUR 20 million will be considered as the change 


in withholding tax upward amount for the purpose of applying paragraphs 3 and 4 simultaneously for 2028. 


Paragraph 5 


1574. Paragraph 5 provides the general definition of “withholding tax upward amount” for purposes of 


calculating the Withholding Tax Upward Adjustment under paragraph 1 which feeds into the marketing and 


distribution safe harbour adjustment in Article 5(2)(a). 


1575. The “withholding tax upward amount” is calculated with respect to a Covered Payment by dividing 


the Covered Withholding Tax (i.e., a tax amount) as per the applicable tax liability determination in the 


Jurisdiction where the Covered Withholding Tax is imposed by the rate of income tax imposed on amounts 


allocated to that same Jurisdiction under Article 5. For instance, if the amount of the Covered Withholding 


Tax is EUR 5 million according to a relevant tax liability determination, and the rate of income tax imposed 


by that Jurisdiction on Amount A profit allocated under the Convention in the Period is 25 per cent, then 


the withholding tax upward amount would be EUR 20 million (= EUR 5 million / 25%). This calculation is 


effectively converting the amount of the Covered Withholding Tax (i.e., a tax amount) into a profit equivalent 


amount of that tax for purposes of the marketing and distribution safe harbour adjustment under Article 


5(2). Consistent with Article 20(1), the rate used in this calculation cannot exceed the rate that would have 


been imposed in accordance with the income tax regime generally applicable in the Jurisdiction on 


business profits of an enterprise carried on by a body corporate with the same relevant characteristics. 


1576. For purposes of determining the withholding tax upward amount, only tax liability determinations 


that determine the quantum of withholding tax liability in the Jurisdiction imposing the Covered Withholding 


Tax are relevant. 


Paragraph 6 


1577. Paragraph 6) provides the general definition of “withholding tax upward adjustment reduction 


factor” for purposes of calculating the “Withholding Tax Upward Adjustment” under paragraph 1 which 


feeds into the marketing and distribution safe harbour adjustment in Article 5(2). 


1578. The withholding tax upward adjustment reduction factor that applies for purposes of calculating 


the Withholding Tax Upward Adjustment differs depending on the level of depreciation and payroll of the 


Covered Group in the Jurisdiction where the Covered Withholding Tax is imposed. Under subparagraphs 


(a) through (c) a Jurisdiction that imposes a Covered Withholding Tax in a Period will be categorised based 


on Jurisdictional Depreciation and Payroll defined in Annex B Section 5(3) of a Covered Group for a Period 


in that Jurisdiction, similar to the threshold used to determine jurisdictional offset percentage under Article 


5(2)(d).  


1579. First, subparagraph (a) provides that the withholding tax upward adjustment reduction factor will 


be 60 per cent for a low depreciation and payroll jurisdiction defined in Article 5(2)(e), in instances where 


two conditions are satisfied. The first condition contained in subdivision (i) is that the jurisdictional 


depreciation and payroll of a Covered Group for a Period in the Jurisdiction is less than EUR 50,000. The 


second condition in relation to subdivision (i) is that no Group Entity of the Covered Group is located in the 


Jurisdiction that has Entity Financial Third-party Accounting Revenues in the Period. Second, 


subparagraph (b) provides that the withholding tax upward adjustment reduction factor will be 30 per cent 


for all low depreciation and payroll jurisdictions that do not satisfy subparagraph (a). Third, paragraph 3 


provides that the withholding tax upward adjustment reduction factor will be 15 per cent in all other cases. 


Examples of determining whether a Jurisdiction is a low depreciation and payroll jurisdiction can be found 


in paragraphs 223 and 224. 
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1580. The tailing clause of paragraph 6 provides the withholding tax upward adjustment reduction factors 


for Jurisdictions that are Lower Income Jurisdictions, as defined in Article 2. For those Jurisdictions, the 


withholding tax upward adjustment reduction factor will be 70 per cent where the conditions of 


subparagraph (a) are satisfied and 40 per cent where the conditions of subparagraph(b) are satisfied. The 


15 per cent withholding tax upward adjustment reduction factor provided in subparagraph (c) would remain 


at 15 per cent regardless of whether the Jurisdiction is a Lower Income Jurisdiction.  


Paragraph 7 


1581. Paragraph 7 provides rules for calculating the withholding tax upward adjustment reduction factor 


that will apply instead of the rules in paragraph 6 during a “transitional period”. Broadly, the calculation of 


the withholding tax upward amount would remain the same during the transitional period for withholding 


taxes, but the applicable withholding tax upward adjustment reduction factors will differ. 


1582. First, subparagraph (a) provides that the withholding tax upward adjustment reduction factor will 


be 100 per cent in the first two Periods of the Covered Group to which the Convention applies in 


accordance with Article 49 (in cases where the first Period is a straddling period under Article 49(3)(a)(iii) 


and less than 183 days of that Period fall after the date of entry into effect, withholding tax upward 


adjustment reduction factor will in practise be 100 per cent for this straddling Period in addition to the 


following two Periods). Applying the 100 per cent withholding tax upward adjustment reduction factor 


effectively means that a Withholding Tax Upward Adjustment shall not practically apply with respect to 


Covered Payments in the first two years after the Convention enters into effect for all Covered Groups that 


are in-scope during their first two Periods following that date (i.e., the first stage of the transitional period).  


1583. Second, subparagraph (b) provides that the withholding tax upward adjustment reduction factor 


will be 75 per cent for each Period that begins after the two Periods referenced in subparagraph (a) and 


ends before the first Period for which Article 3(9) applies, in cases indicated in subdivisions (i) and (ii). This 


means the withholding tax upward adjustment reduction factor of 75 per cent will apply to those 


Jurisdictions that satisfy subdivision (i) or (ii) in Periods following the first two Periods of a Covered Group 


after the entry into effect of the Convention, until the scope threshold for Amount A (i.e., Adjusted Revenues 


greater than EUR 20 billion under Article 3(a)) is lowered to EUR 10 billion pursuant to Article 3(9), after 


the 7-year review of Amount A implementation under Article 43. During this second stage of the transitional 


period, a 75 per cent withholding tax upward adjustment reduction factor will apply to two groups of 


Jurisdictions that meet the following criteria: the Jurisdictions that meet the two conditions included in 


paragraph 6(a) or low depreciation and payroll jurisdictions defined in Article 5(2)(e). 


1584. Third, subparagraph (c) provides that the withholding tax upward adjustment reduction factor will 


be 50 per cent during the second stage of transitional period, for each Period that begins after the two 


Periods of a Covered Group described in subparagraph (a) and ends before the first Period for which 


Article 3(9) applies, for Jurisdictions that do not satisfy the conditions in subparagraph (a) or (b).  


1585. To summarise, the relevant withholding tax upward adjustment reduction factor applicable for 


purposes of calculating the Withholding Tax Upward Adjustment will be: 


Jurisdiction Type 


Transitional Rules (paragraph 7) Normal Rules (paragraph 6) 


First two Periods 


Third year and 


until lowering of 


revenue threshold  


Lower Income Jurisdictions Other jurisdictions 


Low depreciation and payroll 
jurisdictions with jurisdictional 
depreciation and payroll less 
than EUR 50 000 and no Group 


100% 


(paragraph 7(a)) 


75% 


(paragraph 7(b)) 


70% (last sentence of 
paragraph 6) 


60% 


(paragraph 6(a)) 







352    


      
  


Entity located in that 
Jurisdiction that has Entity 
Financial Third-party 
Accounting Revenues in the 
Period   


Low depreciation and payroll 
jurisdictions that do not satisfy 
paragraph 6(a) 


40% (last sentence of 
paragraph 6) 


30% 


(paragraph 6(b)) 


Others 
50% (paragraph 


7(c)) 


15% 


(paragraph 6(c)) 
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Annex C – Supplementary provisions for Article 3 


Section 1 – Provisions for group mergers and demergers, internal fragmentation, 


dual-listed arrangements and stapled structures 


Group mergers and demergers 


1586. Annex C Section 1(1) provides an exception to the general operation of the tests contained in 


Article 3(2), where a particular type of business reorganisation is undertaken in the Period or any of the 


five Periods immediately preceding the Period. It only applies in limited prescribed circumstances where: 


• a group merger occurs, as defined in Annex C Section 1(2)(e); or 


• a group demerger occurs, as defined in Annex C Section 1(2)(d). 


1587. In all other instances of a business reorganisation the provisions of Article 3(2) continue to apply. 


As addressed in the section of this Explanatory Statement that relates to Article 3(2), in the case of 


business combinations that do not meet the definition of group merger and group demerger the approach 


is to use the Consolidated Financial Statements of the Ultimate Parent Entity, which provides the relevant 


consolidated financial data across the four Periods immediately preceding the Period. In contrast, in the 


case of a group merger or group demerger, the Consolidated Financial Statements of the Ultimate Parent 


Entity of the Group (or Groups) that exists after the business reorganisation does not provide the relevant 


consolidated financial data for the calculation of the pre-tax profit margin for the Periods prior to the 


business reorganisation for purposes of Article 3(2). Paragraph 1 therefore applies in these cases to modify 


the application of the pre-tax profit margin calculation for purposes of Article 3(2) where a group merger or 


group demerger occurs in any of the five Periods immediately preceding the Period, such that the 


calculation applies to consolidated financial data that is available. Where a group merger or group 


demerger occurred in the Period prior to the five Periods immediately preceding the Period, paragraph 1 


will not apply as the Consolidated Financial Statements of the Ultimate Parent Entity will reflect the position 


of the Group post-group merger or post-group demerger, as the case may be, and there is no requirement 


to examine the pre-tax profit margin the Group in any earlier Period.  


1588. In the case of a group merger, paragraph 1(a) applies so that the calculation of pre-tax profit margin 


is amended so that the reference to “Group” is replaced with acquiring group (or with existing group where 


there is no acquiring group). The latter term is defined in Section 1(2)(a) and based on the concept of 


identifying the acquirer for purposes of an Acceptable Financial Accounting Standard (see the relevant 


section of this Explanatory Statement below). The effect of this is the pre-tax profit margin,  Adjusted Profit 


Before Tax, and Adjusted Revenues are calculated using the Consolidated Financial Statements of the 


acquiring group in the Period(s) prior to the merger period. The pre-tax profit margin and Adjusted Profit 


Before Tax of the Group in the merger period and the Periods that follow the merger period are not affected 


by paragraph 1(a) and the calculation is based on the Consolidated Financial Statements of the Ultimate 


Parent Entity.  


1589. In the case of group demerger, paragraph 1(b) applies so that the calculation of the pre-tax profit 


margin and Adjusted Profit Before Tax are amended so that the reference to “Group” is replaced with 


demerging group. The latter term is defined in Section 1(2)(d) which also provides the definition of group 


demerger and demerged group. The effect of this is that the pre-tax profit margin and Adjusted Profit Before 


Tax is calculated using the Consolidated Financial Statements of the demerging group, in the Period(s) 







354    


      
  


prior to the demerger period. The pre-tax profit margin and Adjusted Profit Before Tax of the Group in the 


demerger period and the Periods that follow the demerger period are not affected by paragraph 1(b) and 


the calculation is based on the Consolidated Financial Statements of the Ultimate Parent Entity. 


Acquiring group 


1590. Annex C Section 1(2)(a) provides the definition of an acquiring group for purposes of the 


Convention. The term acquiring group is relevant where an arrangement is undertaken that meets the 


definition of group merger in paragraph 2(e). In such cases, paragraph 1 specifies that: 


• the acquiring group’s Consolidated Financial Statements should be used for the purpose of 


calculating the pre-tax profit margin and Adjusted Profit Before Tax for the Periods prior to the 


group merger; and 


• the Adjusted Revenues of the acquiring group should be used for purposes of the calculation in 


Article 3(2)(b) for the Periods prior to the group merger.  


1591. Paragraph 2 provides that in the case of a group merger the acquiring group means the Group 


that existed and included the combining Entity that is the acquirer prior to the group merger for purposes 


of an Acceptable Financial Accounting Standard (the use of “for purposes of” means that this term includes 


cases where the combining Entity is identified by relevant domestic law provisions which are then followed 


for the purposes of the relevant Acceptable Financial Accounting Standard). The definition of the acquiring 


group therefore relies on the identification of the acquirer for purposes of an Acceptable Financial 


Accounting Standard. 


1592. Where a business combination occurs for purposes of an Acceptable Financial Accounting 


Standard, it is necessary to identify the acquirer under the acquisition method. The acquirer is generally 


the Entity that gains control of the acquiree and this concept is central to the requirement to prepare 


Consolidated Financial Statements and the presentation of those statements.  


1593. In some cases, a business combination may occur but it may not be possible to clearly identify the 


Entity that gains control. It may be the case that a business combination that meets the definition of group 


merger falls into this category. However, in such cases the requirement to identify the acquirer for purposes 


of an Acceptable Financial Accounting Standard is not extinguished. Instead, various factors are provided 


that should be considered in making the determination of the Entity that is the acquirer and these factors 


look to the substance of the business combination, rather than solely relying on its legal form. Notably, a 


new entity formed to effect a business combination is not necessarily the acquirer.  


1594. For example, under IFRS 3 Business Combinations (See IFRS 3 Business Combinations - 


Appendix B: Application guidance), factors that include the following are considered in determining the 


acquirer: 


• where a business combination is effected by primarily transferring cash, other assets, or by 


incurring liabilities, the acquirer is usually the entity that transfers cash, other assets, or incurs the 


liabilities; 


• where a business combination is effected primarily by exchanging equity interests, the acquirer is 


usually the entity that issues its equity interests; 


• the relative voting rights in the combined entity after the business combination; 
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• the existence of a large minority voting interest in the combined entity if no owner or organised 


group of owners has a significant voting interest; 


• the composition of the governing body of the combined entity; 


• the composition of the senior management of the combined entity; 


• the terms of the exchange of the equity interests;  


• the relative size of the combining entities; 


• the combining entity that initiated the business combination where there are more than two entities.  


1595. This list of factors under IFRS 3 Business Combinations is illustrative and is not exhaustive. 


Further, the list should not be interpreted as modifying or affecting the application of the Acceptable 


Financial Accounting Standard for purposes of the Convention. The definition of the acquiring group follows 


the identification of the acquirer for purposes of the relevant Acceptable Financial Accounting Standard (or 


relevant domestic law provisions, see also paragraph 1591 of this Explanatory Statement). 


1596. Generally, the factors that should be considered where it is not possible to clearly identify the Entity 


that gains control are largely consistent across different Acceptable Financial Accounting Standards.  


Demerger period 


1597. A Period is a demerger period if the group demerger occurs in that Period. 


Existing group 


1598. An existing group is the Group (other than an acquiring group) that existed prior to a group merger 


and that produced Consolidated Financial Statements. 


Group demerger 


1599. A group demerger is any transaction or arrangement that results in a single Group being separated 


into two or more Groups. After the demerger of a single Group (the demerging group), its Group Entities 


will no longer be consolidated on a line-by-line basis by the same Ultimate Parent Entity but continue to be 


consolidated on a line-by-line basis by two or more Ultimate Parent Entities of different Groups (each a 


“demerged group”) from the date of the demerger.  


1600. This definition relies on the consolidation test and the definition of a Group included in Article 2. 


Therefore, whether a Group is separated into two or more Groups depends on whether each separated 


collection of Entities meets the definition of a Group and has its own Consolidated Financial Statements.  


Group merger 


1601. The definition of a group merger is important for two main reasons: 


• First, where a business reorganisation meets the definition of a group merger, the application of 


the profitability test is amended under Annex C Section 1(1) for the purpose of applying Article 


3(2). Specifically, the calculation of the pre-tax profit margin and Adjusted Profit Before Tax for the 


Period(s) prior to the merger is performed using the Consolidated Financial Statements of the 


acquiring group (or existing group where there is no acquiring group). 
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• Secondly, where a business reorganisation meets the definition of a group merger, the calculation 


in Article 3(2)(b) is modified such that reference to Adjusted Revenues in the weighted average 


calculation is changed to Adjusted Revenues of the acquiring group (or existing group where there 


is no acquiring group) for the Periods prior to the merger period.  


1602. The definition of group merger contains two parts. The first part provides that an arrangement or 


transaction is undertaken that represents a business combination for purposes of an Acceptable Financial 


Accounting Standard. The term “business combination” is commonly used across different Acceptable 


Financial Accounting Standards (or relevant domestic law provisions, see also paragraph 1602 of this 


Explanatory Statement) and is a broad term that includes a transaction or other event in which an acquirer 


obtains control of one or more businesses (For example, IFRS 3 Business Combinations – Appendix A 


Defined Terms provides a business combination is “[a] transaction or other event in which an acquirer 


obtains control of one or more businesses”.). This includes, but is not limited to, transactions sometimes 


colloquially referred to as “true mergers” or “mergers of equals”. Where an arrangement does not constitute 


a business combination for purposes of an Acceptable Financial Accounting Standard in a Period the 


transaction or arrangement will not meet the definition of group merger under the Convention. It is the 


treatment for purposes of the Acceptable Financial Accounting Standard that is determinative in this 


respect.  


1603. The second part of the definition provides two conditions that must be met as a result of the 


arrangement. Here, the terms transaction and arrangement should be interpreted broadly. The first 


condition in subdivision (i) examines the position of an Entity or Entities that meet the definition of the 


Ultimate Parent Entity prior to the transaction or arrangement but, as a result of it, no longer meet the 


definition. This rule does not require that all Entities that are part of the transaction or arrangement no 


longer meet the definition of Ultimate Parent Entity as a result of it. Rather, it requires one or more Entities 


that met the definition of Ultimate Parent Entity no longer meet it.  


1604. The second condition in subparagraph (ii) examines the position of the Ultimate Parent Entity of 


the Group as a result of the transaction or arrangement. It requires that the Ultimate Parent Entity of the 


Group as a result of the transaction or arrangement is not an Entity that met the definition of an Ultimate 


Parent Entity before the transaction or arrangement was undertaken.  


Internal fragmentation 


1605. The internal fragmentation provision in Annex C Section 1(7) provides an exception to the general 


operation of the revenue test contained in Article 3(1)(a) for a certain type of arrangement, transaction or 


series of transactions applied to one or more Group Entities of a Group that is controlled by an Excluded 


Entity, investment fund or real estate investment vehicle. In such circumstances, it is possible that one or 


more of such Groups meet the conditions in Article 3(1)(b) and, where relevant, Article 3(2) but fails the 


condition in Article 3(1)(a) because the Adjusted Revenues of each Group are calculated at a lower level 


taking into account a smaller sub-set of Group Entities than would have otherwise been the case. 


1606. The internal fragmentation provision is therefore a specific and targeted anti-avoidance rule, which 


should only apply in the very limited cases where all the listed conditions are met. It is required to deter 


potential planning opportunities that would otherwise be available to circumvent the revenue test. Absent 


the internal fragmentation provision, perverse incentives may exist for multinational enterprises to 


artificially bifurcate their holding structures (possibly more than once) under an Excluded Entity, investment 


fund or real estate investment vehicle in order to inappropriately create more than one Entity that meets 


the definition of Ultimate Parent Entity. As the definition of Adjusted Revenues is based on the 


Consolidated Financial Statements of a Group prepared by an Ultimate Parent Entity, this would potentially 


mean that a Group which should meet the revenue test, all things being equal, could intentionally structure 
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their operations to fail the test, and fall out of scope of the Convention. The internal fragmentation provision 


only applies for purposes of the revenue test. It does not affect the recognition of an Entity as an Ultimate 


Parent Entity, or the application of the profitability test in Article 3(1)(b) and (2). 


1607. The term internal fragmentation is defined in paragraph 8. The arrangement, transaction or series 


of transactions must have occurred on or after the date of public release of the final text of the Convention. 


This condition is a “legacy rule” that ensures the internal fragmentation provision will not apply to any 


ownership structure below an Excluded Entity, investment fund or real estate investment vehicle put in 


place before that date. 


1608. The terms “arrangement, transaction or series of transactions” should be interpreted broadly and 


include any agreement, understanding, scheme, transaction, or a series including more than one, 


agreement, understanding, scheme or transaction, whether or not they are legally enforceable. One 


transaction alone may result in an internal fragmentation, or it may operate in conjunction with a more 


elaborate series of transactions (covering a fragmentation that is executed in stages) that, taken together, 


result in an internal fragmentation. 


1609. Subparagraph (a) requires that prior to the arrangement, transaction or series of transactions, an 


Excluded Entity, investment fund or real estate investment vehicle owns, directly or indirectly, with a 


Controlling Interest the Ultimate Parent Entity of the Group. Subparagraph (b) requires that following the 


arrangement, transaction or series of transactions, the Group is separated into two or more Groups each 


with an Ultimate Parent Entity that is owned directly or indirectly by the same Excluded Entity, investment 


fund or real estate investment vehicle with a Controlling Interest. This means that the direct or indirect 


acquisition by an Excluded Entity, investment fund or real estate investment vehicle of a new business 


from a third party, even where it leads to the establishment of a new Ultimate Parent Entity and Group 


controlled by the Excluded Entity, investment fund or real estate investment vehicle cannot be an internal 


fragmentation. 


1610. An operation that involves, for example, one Group fragmenting into two Groups, one of which is 


subsequently sold to a third party as part of the same series of transactions, will not qualify as an internal 


fragmentation. This is because as a result of the series of transactions, there is only one Group with an 


Ultimate Parent Entity that is owned, with a Controlling Interest, directly or indirectly by an Excluded Entity, 


investment fund or real estate investment vehicle – the requirement in subparagraph (b) is therefore not 


met. It is necessary for at least two Groups resulting from the fragmentation to remain under the control of 


the same Excluded Entity, investment fund or real estate investment vehicle in order for the arrangement, 


transaction or series of transactions to qualify as an internal fragmentation. However, a case where a 


Group is fragmented into three Groups, and only one of those is sold to a third party, would meet the 


definition of internal fragmentation. 


1611. Paragraph 3 is only relevant if a Group results from an internal fragmentation as defined in 


paragraph 4 and that Group has Adjusted Revenues of EUR 20 billion or less in the Period. The revenue 


threshold applies to identify only those Groups that do not already meet the revenue test. The internal 


fragmentation provision applies where three additional conditions are met, as provided under 


subparagraphs (a) through (c), discussed below. 


1612. The first condition provides that the internal fragmentation provision applies only where a Group 


meets the profitability test in Article 3(1)(b) and, as applicable, Article 3(2). 


1613. The second condition requires that the sum of the Adjusted Revenues of that Group and the other 


Groups resulting from the same internal fragmentation for the Period ending in the same calendar year is 


greater than EUR 20 billion. In short, this condition requires that the Adjusted Revenues of all Groups, 
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irrespective of whether those Groups’ amount of Adjusted Revenues or pre-tax profit margin meets a 


certain threshold or whether any of those Groups is a Covered Group, that have been fragmented while 


remaining under the control of the same Excluded Entity, investment fund or real estate investment vehicle 


would, in aggregate, meet the revenue test. 


1614. The third condition provides a purpose test that will distinguish cases involving genuine non-tax 


commercial restructuring undertaken at the level of Groups held below an Excluded Entity, investment fund 


or real estate investment vehicle and artificial cases that involve avoidance where one of the principal 


purposes of the restructuring was to circumvent the revenue test. This means that where a restructuring is 


an internal fragmentation, there are two possible outcomes under subparagraph (c). The first outcome is 


that it is reasonable to conclude, having regard to all relevant facts and circumstances, that failing the 


revenue test was a principal purpose of the internal fragmentation. The second outcome is it is not 


reasonable to conclude, having regard to all relevant facts and circumstances, that failing the revenue was 


a principal purpose of the internal fragmentation. Only where the first outcome applies, based on the 


relevant facts and circumstances of the case, is the condition in subparagraph (c) met and may the internal 


fragmentation provision be invoked (subject to the conditions in subparagraphs (a) and (b)).  


1615. Where a restructuring is not an internal fragmentation, the principal purposes of that restructuring 


are not relevant as the internal fragmentation provision cannot apply. It will therefore be appropriate to 


consider whether an arrangement, transaction or series of transaction meets the definition of internal 


fragmentation before considering the principal purposes of the arrangement, transaction or series of 


transactions.  


1616. In order to determine whether one of the principal purposes of the internal fragmentation was to 


fail the revenue test, it is necessary to undertake an objective analysis of the aims and objects of all persons 


involved in putting that arrangement, transaction or series of transactions in place. What the purposes of 


an arrangement, transaction or series of transactions are is a question of fact which can only be answered 


by considering all circumstances surrounding the arrangement on a case-by-case basis. It is not necessary 


to find conclusive proof of the intent of a person concerned with an internal fragmentation, but it must be 


reasonable to conclude, after an objective analysis of the relevant facts and circumstances, that one of the 


principal purposes of the internal fragmentation was to fail the revenue test.  


1617. The application of the internal fragmentation provision cannot be avoided by merely asserting that 


an internal fragmentation was not undertaken or arranged to fail the revenue test. Likewise, the application 


of the internal fragmentation provision cannot be justified by merely asserting that one of the principal 


purposes for undertaking the internal fragmentation was to fail the revenue test. All the evidence must be 


weighed to determine whether it is reasonable to conclude that an internal fragmentation was undertaken 


or arranged for such purpose. The determination requires reasonableness, suggesting that the possibility 


of different interpretations of the events must be objectively considered. 


1618. The reference to “one of the principal purposes” in subparagraph (c) means that failing the revenue 


test need not be the sole or dominant purpose of a particular internal fragmentation. Rather, it is sufficient 


that where there is more than one principal purpose, at least one of those principal purposes of the internal 


fragmentation was to fail the revenue test. For example, a series of transactions may result in two or more 


Groups under the same Excluded Entity, investment fund or real estate investment vehicle in addition to 


one or more Groups that are sold to a third party in the course of the transactions. In such case, and 


although it appears clear that the transactions have more than one principal purpose which may include a 


commercial one, it cannot be automatically concluded that the principal purposes of the transactions do 


not include failing the revenue test. 
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1619. A purpose will not be a principal purpose when it is reasonable to conclude, having regard to all 


relevant facts and circumstances (e.g. internal management considerations, commercial objectives or 


constraints, regulatory requirements or other relevant advice), that failing the revenues test was not a 


principal consideration and would not have justified entering into any arrangement, transaction, or series 


of transactions that resulted in the failure of the revenue test.  


1620. For example: 


• Where a Group undertakes an internal fragmentation but does not meet the revenue test in and/or 


the profitability test, and cannot reasonably anticipate doing so in the future, it would likely not be 


reasonable to conclude, having regard to all relevant facts and circumstances, that failing the 


revenue test was a principal purpose of the internal fragmentation. This is because without the 


internal fragmentation, the Group would in any case have not met the revenue test and/ or the 


profitability test, and thus would have remained outside the scope. It follows that the condition in 


subparagraph (c) would not be met, and the internal fragmentation provision would not apply. 


• Where a Group undertakes an internal fragmentation, but any disadvantages or downsides 


associated with the operation under the fragmented structure clearly exceed any potential or actual 


reduction of tax payable in accordance with the Convention which results from the internal 


fragmentation, it would likely not be reasonable to conclude, having regard to all relevant facts and 


circumstances, that failing the revenue test was a principal purpose of the internal fragmentation. 


It follows that the condition in subparagraph (c) would not be met, and the internal fragmentation 


provision would not apply. 


• Where a Group undertakes an internal fragmentation, and the resulting Groups each fail the 


revenue test but their normal commercial activity is not modified, and there continues to be strong 


commercial interconnectivity and cohesiveness between them (e.g. through the use of common 


shared services and assets, through substantial ongoing transactions between the Groups, 


through a common direction and senior management), and where the Groups cannot demonstrate 


they have the capacity to be run as separate standalone business with all the necessary functions 


(e.g. human resources, IT, finance, marketing and senior management), then absent any other 


facts to the contrary, it would likely be reasonable to conclude, having regard to all relevant facts 


and circumstances, that the internal fragmentation was not carried out for any legitimate business 


reason and that failing the revenues test was a principal purpose of the internal fragmentation. It 


follows that the condition in subparagraph (c) would be met, and the internal fragmentation 


provision would apply. On the other hand, where a Group holds two distinct and fairly independent 


business lines and wishes to streamline its corporate structure by separating the business lines 


into standalone Groups by undertaking an internal fragmentation (for example because the Group 


may wish to shield the established business with a steady profitability from the possible negative 


impacts of the riskier business), it would likely be reasonable to conclude, having regard to all 


relevant facts and circumstances (for example by assessing whether strong commercial 


interconnectivity and cohesiveness between the resulting Groups continue to exist after the 


transaction; or whether the resulting Groups have the necessary functions to operate as standalone 


businesses), that the internal fragmentation was carried out for legitimate business reasons and 


that failing the revenues test was not a principal purpose of the internal fragmentation. 


• Where a Group undertakes an internal fragmentation in anticipation and preparation for the sale of 


a part of the business of the Group but, as part of the same series of transactions, the intended 


sale has not yet occurred, it does not necessarily follow that a principal purpose of the internal 


fragmentation was to fail the revenue test. As always, the question of whether it is reasonable to 


conclude that a principal purpose of the internal fragmentation was undertaken for this reason 
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should only be determined after a full review of all relevant facts and circumstances. For instance, 


where the taxpayer can provide reliable evidence that the restructuring was undertaken as part of 


genuine pre-sale preparations alongside, for example, pre-sale valuation and due diligence where 


fees with external advisors have been incurred, or third party negotiations with prospective buyers, 


and the sale was not merely one of a number of possible options under consideration, then it would 


likely not be reasonable to conclude that failing the revenue test was a principal purpose of the 


internal fragmentation. In this context, it is the principal purpose or principal purposes that the 


internal fragmentation were undertaken for which are decisive and the outcome is not, of itself, 


determinative. On the other hand, where the internal fragmentation was undertaken and the 


taxpayer can only provide vague assertions without supporting evidence that the internal 


fragmentation was undertaken to facilitate the sale of the Group, then it would likely not be 


reasonable to conclude that failing the revenue test was a principal purpose of the internal 


fragmentation. 


1621. The principal purpose test provided in subparagraph (c) applies solely to determine whether the 


internal fragmentation provision may deem the revenue test to be met and does not apply for any other 


purposes of the scope rules, notably the profitability test, or other parts of the Convention. 


Dual-listed and stapled structures- Provision 


1622. Paragraph 5 contains rules to address potential issues arising from applying the Convention to 


Groups that are part of the same dual-listed arrangement or stapled structure (as defined in Annex C 


Section 1(6)(a) and (b)). 


1623. Absent such rules, applying the Convention to dual-listed arrangements or stapled structures 


would mean that the same amount of income would be in-scope of the Convention more than once 


because the Ultimate Parent Entities of separate Groups would each report their consolidated income in 


their respective Consolidated Financial Statements. In effect, this would mean a full or partial duplication 


of the amount of income taxable for such Groups because both sets of Consolidated Financial Statements 


would be taken into account. 


1624. To address this, paragraph 5 provides that, where two or more Groups are part of the same stapled 


structure or dual-listed arrangement, the Group Entities of those Groups are treated as Group Entities of 


a single Group for purposes of the Convention. The single Group is deemed to have a single Ultimate 


Parent Entity. Absent this rule, a dual-listed arrangement or stapled structure would be considered to have 


more than one Ultimate Parent Entity. In order to limit the administrative burden for stapled structures, in 


which Consolidated Financial Statements including all Entities of the Groups are being prepared by one 


Entity, that Entity is deemed to be the Ultimate Parent Entity pursuant to subparagraph (a). In the case of 


a dual-listed arrangement, in which multiple Entities prepare such Consolidated Financial Statements, 


subparagraph (b) provides that a single Entity will be the Ultimate Parent Entity. Where only one of the 


Ultimate Parent Entities identified in paragraph 6(a) is resident of a Party for the Period, that Entity shall 


be deemed the Ultimate Parent Entity of the Group. Where none or all Ultimate Parent Entities are 


residents of a Party for the Period, the Entity identified that paid the greater amount of covered taxes for 


the year ending in the Period immediately preceding the Period shall be the single Ultimate Parent Entity, 


or the Entity that is designated by the Group shall be the single Ultimate Parent Entity. In order to ensure 


consistent outcomes, any designation made under this paragraph will be binding until the designated entity 


ceases to be an Ultimate Parent Entity. 


1625. As a result of these two deeming rules, the Groups that are considered to be a single Group will 


have one set of Consolidated Financial Statements prepared under a single Acceptable Financial 


Accounting Standard. The Acceptable Financial Accounting Standard of the Group will be the Acceptable 
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Financial Accounting Standard under which the Consolidated Financial Statements of the single Ultimate 


Parent Entity have been prepared. 


Dual-listed Arrangement – Definition 


1626. A dual-listed arrangement is an arrangement whereby two or more Ultimate Parent Entities of 


separate Groups combine their businesses through contract rather than bringing them under the ownership 


and control of a single Entity. Under a dual-listed arrangement, each Ultimate Parent Entity makes 


distributions to its owners based on a fixed ratio pursuant to a contract, such as an equalisation agreement, 


and the activities of the combined Groups are managed collectively as if they were carried out by a single 


economic entity. As with the definition of stapled structure in paragraph 6(b), the definition of dual-listed 


arrangement also requires each Ultimate Parent Entity to prepare Consolidated Financial Statements in 


which the assets, liabilities, income, expenses and cash flows of all the Entities of the Groups are presented 


together as those of a single economic unit. However, in contrast to stapled structures, the equity interests 


that carry rights to the profits, capital or reserves of the Ultimate Parent Entities under a dual-listed 


arrangement are quoted, traded or transferred independently in different capital markets. 


Stapled Structure – Definition 


1627. For purposes of applying the rules in paragraph 5, paragraph 6(b) defines a stapled structure in 


two parts. Subdivision (i) provides that it is an arrangement under which 50 per cent or more of the equity 


interests that carry rights to the profits, capital or reserves of the Ultimate Parent Entities of separate 


Groups are “stapled” together as if they were the equity interests of a single Entity. Stapled equity interests 


are combined together (through their form of ownership, restrictions on transfer, or other terms or 


conditions) in a way that they cannot be transferred or traded independently. Stapled equity interests that 


are listed on a securities exchange, are quoted on that exchange at a single price for the combined equity 


interests. Subdivision (ii) of the definition of stapled structure also requires that one of the Ultimate Parent 


Entities prepare Consolidated Financial Statements in which assets, liabilities, income, expenses and cash 


flows of the Entities in all of the Groups are presented together as those of a single economic unit. 


Section 2 – Application of this Convention to a Group Including one or more 


regulated financial institutions 


Paragraph 1 


Application of the Convention to a Group including one or more regulated financial 


institutions 


1628. Paragraph 1 replaces the terms used in the Convention for the purpose of applying the Convention 


to a Group that would be a Covered Group for a Period under Article 3, and that includes one or more 


regulated financial institutions. There are two prerequisites for applying the regulated financial services 


exclusion. First, that the Group must first have met the scope thresholds that apply to all Groups, as set 


out in Article 3. If a Group is not in scope under the ordinary scope thresholds, there is no cause for applying 


the regulated financial services exclusion. Second, that the Group includes one or more regulated financial 


institutions (defined in Section 2(3)). 


1629. The replacement terms in paragraph 1 use the abbreviation “RFS” which stands for regulated 


financial services. This is a shorthand for a Group that includes one or more regulated financial institutions. 
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The result of paragraph 1 is that a Group is only a Covered Group if that Group has both non-RFS adjusted 


revenues greater than EUR 20 billion and a non-RFS pre-tax profit margin greater than 10 per cent in that 


Period. The effect of paragraph 1 is to remove the revenue and profit (or losses) of the Group that derives 


from regulated financial services and to apply the ordinary scope thresholds found in Article 3. In the same 


way, paragraph 1 provides for the application of the ordinary rule on unused losses, but only with respect 


to losses incurred in connection with non-RFS business. 


1630. The combined effect of the provisions Article 3 is that the exclusion operates in the following way. 


1631. First, if the Group does meet the relevant thresholds in Article 3, then determine whether the Group 


includes one or more regulated financial institutions. To do so, use the definitions provided in Section 2(3). 


This is a ‘yes or no’ question. The purpose of this enquiry is not to quantify the relative size of the regulated 


financial services business vis-à-vis any other parts of the Group, but to determine whether the Group is 


eligible for the exclusion.  


1632. If the answer is yes (i.e. the Group includes one or more regulated financial institutions), then 


Article 3(4) requires that the Group apply the rules in the Annex C Section 2. The effect of the rules in 


Section 2 are that the RFS revenue and profits are excluded, and the Group can only be in scope if it 


meets both of the thresholds in Article 3(1) and (2) as reapplied to the remaining non-RFS revenues and 


profits.  


1633. Second, the Group would apply the non-RFS adjusted revenue test (see Section 2(2)(b)). The 


definition of non-RFS adjusted revenues requires the following. First, that the Group identify the revenues 


from regulated financial institutions that are reported in the Adjusted Revenues (i.e. third party revenues). 


Regulated financial institutions are defined in Section 2(3)(a). The Group would deduct those revenues 


from the Adjusted Revenues. In respect of a Group that includes insurance institutions, a further deduction 


of related investment revenue earned by Group Entities that are not regulated financial institutions would 


also be made, if applicable. After these deductions, the Group would test whether the amount of remaining 


revenues is above EUR 20 billion. If not, then the Group is not a Covered Group because it has not met 


the non-RFS revenue test. Such a Group would not continue with the following steps. Simplification options 


apply to this part of the analysis, contained in Annex E Section 2.   


1634. Third, if the Covered Group does have non-RFS adjusted revenues in excess of EUR 20 billion, it 


would then determine whether the non-RFS pre-tax profit margin exceeds 10 per cent (see Section 2(2)(i)). 


This definition of non-RFS pre-tax profit margin in turn contains the defined term non-RFS adjusted profit 


before tax, which in turn draws on other related terms such as non-RFS financial accounting profit (or loss). 


These terms together provide the details of the methodology for making the determination of the non-RFS 


pre-tax profit margin. This methodology isolates the RFS portion of the Group and treats the remaining 


portion of the Group as if it was a separate business, according to the steps described below. As profits or 


losses relating to the Group’s RFS business are disregarded (and are not available for carry-forward), the 


rules for determining the non-RFS pre-tax profit margin and therefore whether the Group is in the scope of 


the Convention still apply even if the Group’s RFS business made a loss. 


1635. The methodology starts with identifying the non-RFS financial accounting profit (or loss) (see 


Section 2(2)(f)). This adds the non-RFS adjusted revenues and the non-RFS intra-group revenues of the 


Group (in order to reflect intra-group revenue earned by Group entities in transactions with regulated 


financial institutions that were otherwise eliminated in the Consolidated Financial Statements). It then 


deducts the sum of the non-RFS expenses (i.e. expenses incurred by Group Entities that are not regulated 


financial institutions that are reflected in the Consolidated Financial Statements, and in respect of a Group 


that includes insurance institutions, a further deduction of certain expenses related to related investment 


revenue would also be made, if applicable). Finally, the methodology deducts non-RFS intra-group 
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expenses of the Group (i.e. expenses incurred by Group Entities in transactions with regulated financial 


institutions that were otherwise eliminated in the Consolidated Financial Statements). The resulting figure 


is the non-RFS financial accounting profit (or loss).  


1636. After applying the methodology, the results are retested against the profitability test in Article 3. 


This is to determine whether the non-RFS pre-tax profit margin exceeds 10 per cent. This is done in several 


steps. First, take the non-RFS financial accounting profit (or loss) as calculated under the methodology 


described above, and make the necessary adjustments that replicate those ordinarily made under the rules 


for the tax base. This is referred to as the non-RFS adjusted profit before tax of the Group for the Period 


(see Section 2(2)(a)).  


1637. Next, calculate the non-RFS pre-tax profit margin (see Section 2(2)(i)). This is calculated by taking 


the non-RFS adjusted profit before tax and dividing that amount by the total of the non-RFS adjusted 


revenues and the non-RFS intra-Group revenues of the Group for the Period. This calculation does not 


take into account relevant net losses, following the approach in Annex B Section 2(3). 


1638. There is an alternative approach to isolating the RFS adjusted revenues and RFS profits. While 


the main approach above is based on an entity approach (dividing the Group into Entities that are regulated 


financial institutions and Entities that are not), there is a limited option to use a disclosed segment 


approach. This is when a Group has a disclosed segment that meets the definition of a regulated financial 


institution segment (see definition in Section 2(2)(l)). This would typically apply when a conglomerate 


reports its regulated financial services business in a separate segment (without reporting more than a de 


minimis amount of other non-RFS business in that segment), and is designed to allow the Group to exclude 


the RFS business by using the results as reported in that disclosed segment. In order to apply this 


approach, the following steps would be taken. First, determine whether the Group’s disclosed segment 


meets the definition of regulated financial institution segment. If so, identify the Group’s Adjusted Revenues 


(i.e. the term as generally used throughout the Convention, rather than that term as replaced in Annex C 


Section 2). From that figure, deduct the revenues reported by that regulated financial institution segment. 


Apply the non-RFS adjusted revenue test to determine whether the non-RFS adjusted revenues exceed 


EUR 20 billion. If not, the Group is not in scope. If so, proceed to determine the non-RFS pre-tax profit 


margin. In order to do this, the same calculations are made as above, but looking at the regulated financial 


institution segment rather than individual regulated financial institution Entities.  


1639. If the result is that the Group has a non-RFS pre-tax profit margin of equal to or below 10 percent, 


the Group is out of scope for the Period and there is no need to consider Article 3(2) (i.e., the averaging 


provision). However, a further test is then applied in the case that a Group satisfies the condition in Article 


3(1)(a) but does not satisfy the condition in Article 3(1)(b), to determine if any one of the disclosed 


segments meets the covered segment rule, after having removed the results associated with RFS. For 


example, if the Group had two disclosed segments, and the result of determining the non-RFS pre-tax 


profit margin is that the combined non-RFS pre-tax profit margin is 9 per cent, but on its own the non-RFS 


pre-tax profit margin of one of those disclosed segments is 11 per cent (and that segment reports revenues 


in excess of EUR 20 billion), then that segment is in scope under the covered segment rules (subject to 


meeting the requirements of Article 3(2) as modified by Annex C Section 4), but only with respect to the 


non-RFS portion of the segment. The other segments are out of scope.  


1640. If the result of determining the non-RFS pre-tax profit margin is that the Group does have a non-


RFS pre-tax profit margin in excess of 10 per cent, then it is a Covered Group (and there is no further 


application of the covered segment rules). In other words, the Convention is applied to the aggregated 


profits of all of the non-RFS parts of the Group (i.e. the Convention is not separately applied to each 


segment on its own).  
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1641. Finally, when the Group is in scope (or a covered segment is in scope) after the removal of the 


RFS portion, then the rest of the Convention applies, but only with respect to the non-RFS portion of the 


Group (or covered segment). For example, the nexus test and revenue sourcing rules are only applied with 


respect to non-RFS adjusted revenues; the formula for the allocation of profits is only with respect to non-


RFS profits; the marketing and distribution profits safe harbour adjustment only applies with respect to 


non-RFS adjusted revenues; and the calculations and obligations related to elimination of double taxation 


only apply with respect to non-RFS profits. 


1642. The definitions included in Annex C Section 2 apply not just for Article 3, but for purposes of the 


whole Convention. The effect of paragraph 3 is therefore to ensure that the Convention excludes the results 


of regulated financial institutions that are part of a Covered Group.  


1643. Article 3(5) also makes provision for an exclusion in respect of a qualifying extractives group and 


Article 3(8) makes an adjustment in respect of a defence group. In the case of a Group that includes a 


regulated financial institution and that is also a qualifying extractives group and / or a defence group, both 


the provisions in Article 3(4) and / or Article 3(5) and / or Article 3(8) apply. Such a group may apply the 


exclusions in either order, with the cumulative result that only the non-RFS and non-extractives and non-


defence part of the Group can be subject to the remaining provisions of the Convention. However, if the 


Group is not in scope of the Convention after the application of only one or two of those exclusions, it would 


not need to apply the other exclusion(s).    


Paragraph 2 


General definitions 


1644. Paragraph 2 provides for definitions that apply to a Group that has one or more regulated financial 


institution for purposes of the Convention.  


1645. Subparagraph (a) defines the term “non-RFS adjusted profit before tax”. The rules follow closely 


the mechanism in Annex B Section 2 to make adjustments to the tax base, and to deduct non-RFS relevant 


net losses, except that it is based on the Covered Group’s non-RFS financial accounting profit (or loss).  


1646. Subparagraph (b) defines the term “non-RFS adjusted revenues”. This term is relevant to the 


revenue test in Article 3(1)(a), and as the basis for determining and allocating the amount of taxable profit 


of a Covered Group that includes a regulated financial institution. Non-RFS adjusted revenues of a Group 


for a Period mean the Adjusted Revenues of the Group for the Period modified to exclude all revenues 


that are derived by Group Entities that are regulated financial institutions. This also requires deducting 


related investment revenue that was included in the Consolidated Financial Statements and that was 


derived by Group Entities that are not regulated financial institutions. This is required to reflect the 


substantive rule that recognises related investment revenue as, in effect, belonging to a regulated financial 


institution that is an insurance institution even if earned by a separate Entity that is not itself a regulated 


financial institution (see discussion of the term related investment revenue under paragraph 3(q)). By 


starting with the defined term ‘Adjusted Revenues’ of the Group (i.e. the term as generally used throughout 


the Convention, rather than that term as replaced in Annex C Section 2) it means that the term non-RFS 


adjusted revenues only excluded revenues from regulated financial institutions that were otherwise 


included in the Consolidated Financial Statements (i.e. third party revenues). As such, the revenue test in 


Article 3(1)(a) ensure that the non-RFS revenue test will only be met where the third-party revenue of the 


non-excluded Group Entities exceeds EUR 20 billion. 


1647. The definition of non-RFS adjusted revenues make provision for an election to use a calculation 


based on a regulated financial institution segment. This approach is discussed below in paragraph 1658. 







   365 


      
  


1648. Subparagraph (c) defines the term “non-RFS eligible net losses”. This definition follows that found 


in Annex B Section 2(5)(a), but ensures that only losses from Group Entities that are not regulated financial 


institutions are included in the calculation. The same approach is taken with respect to extractives. 


1649. Subparagraph (d) defines the term “non-RFS eligible prior period”. This definition follows that found 


in Annex B Section 2(5)(b), but applies by reference to non-RFS unused losses. This ensures that only 


those losses related to Group Entities that are not regulated financial institutions are captured. 


1650. Subparagraph (e) defines the term “non-RFS expenses”. The non-RFS expenses of a Group for 


a Period are the total expenses of the Group deducted in calculating the Financial Accounting Profit (or 


Loss) of the Group less the total expenses incurred by regulated financial institutions. This definition mirrors 


that of “non-RFS adjusted revenues”, capturing non-RFS third party expenses only (as a result of the 


reference to the Financial Accounting Profit (or Loss) of the Group). It also includes expenses directly 


associated with related investment revenue incurred by Group Entities that are not regulated financial 


institutions (such as custodian fees or transaction fees incurred with respect to the related investment 


revenue). This reflects the need to reflect the substantive rule for related investment revenue which is 


relevant to Groups that include insurance institutions, as described in paragraph 3(q), and mirrors the same 


adjustment made to the definition of non-RFS adjusted revenues above. This definition applies for the 


purpose of determining the Group’s non-RFS financial accounting profit (or loss).  


1651. Subparagraph (f) provides a specific rule to calculate the Covered Group’s non-RFS financial 


accounting profit (or loss). The aim is to isolate the profits (or losses) of the non-RFS part of the Covered 


Group (i.e. of all the Group Entities that are not regulated financial institutions) as though it formed its own 


separate Group. As such, the Covered Group’s non-RFS financial accounting profit (or loss) comprises 


third-party revenues and expenses of Group Entities that are not regulated financial institutions, as well as 


intra-group revenues derived and expenses incurred by those Entities in transactions with the regulated 


financial institutions of the Covered Group.  


1652. The Covered Group’s non-RFS financial accounting profit (or loss) is calculated by (a) summing 


the non-RFS adjusted revenues of the Group and the non-RFS intra-group revenues of the Group, and (b) 


deducting the sum of non-RFS expenses of the Group and the non-RFS intra-group expenses of the 


Group. Non-RFS adjusted revenues and non-RFS expenses are defined in Annex C Section 2(2)(b) and 


(e) respectively, to comprise the third-party revenues and expenses of Group Entities that are not regulated 


financial institutions. Non-RFS intra-group revenues and non-RFS intra-group expenses are defined in 


Annex C Section 2(2)(g) and (h) respectively, to comprise the intra-group revenues and expenses of Group 


Entities that are not regulated financial institutions derived from transactions with regulated financial 


institutions of the Group.  


1653. Subparagraph (g) defines the term “non-RFS intra-group expenses”. These expenses are the sum 


of the expenses of Group Entities that are not regulated financial institutions that are incurred in 


transactions with Group Entities that are regulated financial institutions. This definition mirrors that of “non-


RFS intra-group revenues” to capture the expenses incurred by the non-RFS part of the Group from intra-


group transactions with the Group’s regulated financial institutions. This definition applies for purposes of 


determining the Group’s non-RFS financial accounting profit (or loss).  


1654. Subparagraph (h) defines the term “non-RFS intra-group revenues” to mean the sum of the 


revenues of Group Entities that are not regulated financial institutions that are derived from transactions 


with regulated financial institutions of the Group. This definition captures the revenues earned by the non-


RFS part of the Group from intra-group transactions with the Group’s regulated financial institutions. This 


definition applies for purposes of determining the Group’s non-RFS financial accounting profit (or loss).  
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1655. Subparagraph (i) defines the term “non-RFS pre-tax profit margin”. This is calculated by taking the 


non-RFS adjusted profit before tax of the Group for the Period, without taking into account non-RFS 


relevant net losses, and dividing that amount by the total of the non-RFS adjusted revenues and the non-


RFS intra-Group revenues of the Group for the Period.  


1656. Subparagraph (j) contains the definition of “non-RFS relevant net losses”. These are the losses to 


be carried forward and deducted in the calculation of the Covered Group’s non-RFS adjusted profit before 


tax for a Period. The definition ensures that the calculation of relevant net losses for Groups that includes 


a regulated financial institution only includes the appropriate losses (i.e. not the losses that relate to RFS). 


Non-RFS relevant net losses include the same two components as relevant net losses in the general rules 


under Annex B Section 2(3), except they are calculated with reference only to the appropriate losses. First, 


non-RFS relevant net losses always includes the non-RFS eligible net losses (i.e. historical losses incurred 


within the Covered Group itself). Second, they can also include transferred losses (i.e. historical losses 


incurred by a separate business that has since been transferred to the Covered Group). Such transferred 


losses are determined in accordance with the general rules in Annex B Section 2(3)(b) and (4) (including 


as they relate to the modalities of lodging the election), but with reference only to the appropriate (i.e. non-


RFS) losses of the transferred entity or group, or predecessor group. This second part of the definition is 


only relevant if the Covered Group has made an election to recognise transferred losses in respect of a 


particular business combination or division. See the discussion in Annex B Section 2(3)(b) for further detail. 


Note that losses that relate to the RFS business are not carried forward. In the event that the RFS business 


becomes profitable in the future, there is no need for using such previous losses, given that the profit 


relating to the RFS business is excluded in any event. The same approach is taken with respect to 


extractives.  


1657. Subparagraph (k) defines the term “non-RFS unused loss”. This definition follows that found in 


Annex B Section 2(5)(h), but the profit that the loss is calculated by reference to is the non-RFS financial 


accounting profit (or loss) of a prior Period and therefore removes the profits and losses of regulated 


financial institutions. 


1658. Subparagraph (l) defines the term “regulated financial institution segment”. The purpose of this 


definition is to permit a Group that reports a disclosed segment in its Consolidated Financial Statements 


that almost exclusively reports revenue from the relevant regulated financial services activities to use the 


segment results in calculating the non-RFS adjusted revenues and non-RFS pre-tax profit margin. 


Mechanically, it does this because the definition is in turn referenced in the definition of non-RFS adjusted 


revenues, non-RFS intra-group revenues, non-RFS expenses and non-RFS intra-group expenses.       


1659. This approach only applies if the Group elects to use this approach, and if a disclosed segment 


meets the definition of a regulated financial institution segment. The first condition is that the segment must 


include at least one regulated financial institution. The second conditions is that all regulated financial 


institutions of the Group must be included in the disclosed segment. This means that all regulated financial 


institutions of the Group will be captured by using this segment approach, and none are left out of the 


calculations by virtue of being reported in a different segment that does not meet the definition of a 


regulated financial institution segment. In practice, this will mean that the disclosed segment approach can 


only be used by conglomerates that perform financial services alongside other businesses, while groups 


that perform mostly financial services will use the entity approach.  


1660. The third requirement in the definition is a revenue test. At least 90 per cent of the segment 


revenues must be from total licensed reported revenue attributable to relevant activities listed in condition 


(iii) of the applicable definition of a regulated financial institution or revenue of a depositary institution.   
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1661. This is a stricter test than the entity-by-entity approach otherwise required. In referring to the total 


licensed reported revenue attributable to relevant activities listed in condition (iii), it means that most of the 


revenue must be from the specific activities listed in the definitions, rather than at least 75 per cent of 


revenue from such activities. For example, a Group reports a disclosed segment that includes three 


Entities: one is an asset manager, one is an insurance institution, and one is an Entity that was not a 


regulated financial institution. In order to meet the definition, at least 90 per cent of the segment adjusted 


revenues would have to be total licensed reported revenue from the activities identified in subdivision (iii) 


of the definition of asset manager or insurance institution or a combination of both. The revenue test is split 


into sub-conditions (A) and (B). This is because in respect of the types of regulated financial institutions 


contained in (A), a total licensed reported revenue test applies, but in respect of depositary institutions, a 


balance sheet test applies. Any combination of A and / or B is permitted, and the drafting is only separated 


to reflect the different mechanical calculations.  


1662. The fourth condition is that all segment entities in that disclosed segment are overseen by and 


subject to the authority of a relevant financial regulator. This means that the regulators are assessing the 


capital requirements with respect to the entirety of the activities in the disclosed segment. The language 


accounts for cases where there may be more than one regulator responsible for reviewing segment entities 


that report in the disclosed segment. Provided that all segment entities in the disclosed segment (including 


any that do not meet the definition of regulated financial institution) are subject to the oversight by one or 


more regulators, the condition is met. 


1663. The final condition is that any segment entity of the disclosed segment that provides intra-group 


services to other Group Entities meets the definition of regulated financial institution. This means that if the 


disclosed segment includes Entities that provide services to other Group Entities but that do not otherwise 


meet the definition of a regulated financial institution, then the segment will not qualify as a regulated 


financial institution segment. For example, the presence of an entity that is a group captive entity or group 


treasury entity will disqualify the segment, as would the presence of an Entity that is performing support 


services such as acting as managing agents for Group insurance institutions because it will not meet the 


definition of regulated financial institution service entity.  


1664. If a Group chooses not to use the regulated financial institution segment option, it would continue 


to use the entity approach contained in the rules. The Convention does not require that a Group use only 


one approach for every Period. In the event that a Group used the entity approach for one or more Periods 


and then elected to use the regulated financial institution segment option in a subsequent Period, 


recalculation based on the regulated financial institution segment rule is not required with respect to the 


averaging mechanism and losses for prior Periods in which the Covered Group did not elect that rule. 


Paragraph 3 


Definition of regulated financial institution and related terms 


1665. Paragraph 3 contains the definition of a regulated financial institution, and all other definitions 


necessary to support that definition.  


1666. The term regulated financial institution means an asset manager, depositary institution, credit 


institution, investment institution, insurance institution, mixed financial institution, and a regulated financial 


institution service entity. These types of institution have been agreed as falling within the exclusion, 


because of the unique nature of the regulation that applies to them (as reflected within each of the relevant 


definitions, and which generally require the holding of capital which typically has the effect of taxable profits 


being recorded in the Jurisdiction of regulation), and to recognise the particular technical and practical 


challenges that would otherwise be associated with their inclusion in the scope of the Convention. An Entity 
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which meets one of these definitions is a regulated financial institution, irrespective of whether it would 


also qualify as another type of regulated financial institution.  


1667. The definition further provides that neither a group captive entity, nor a group treasury entity would 


qualify as a regulated financial institution. As the definition of regulated financial institution is the governing 


definition for this Annex C Section 2(3), the prohibition on group captive entity or group treasury entity from 


benefiting from the exclusion prevails even if such Entity could otherwise meet an individual definition of 


an asset manager, depositary institution, credit institution, investment institution, insurance institution, 


mixed financial institution, or a regulated financial institution service entity. This is not to suggest such 


activities would otherwise be considered to be regulated financial services, but is included for the 


avoidance of doubt. 


1668. Each definition of regulated financial institution starts with the definition of a Group Entity. The term 


Group Entity means an Entity, other than an Excluded Entity, that is included in a Group and “Group” 


means an Ultimate Parent Entity and any other Entities, whose assets, liabilities, income, expenses and 


cash flows are included in the Consolidated Financial Statements of the Ultimate Parent Entity, or would 


have been so included if the Ultimate Parent Entity had prepared Consolidated Financial Statements. This 


term is used to ensure that it does not include an Excluded Entity. This means that the definition of 


Excluded Entity is applied in priority to the exclusion for regulated financial services. 


1669. The term “Entity” is defined in Article 2 and means any juridical person or arrangement that 


prepares, or is required to prepare, separate financial accounts. In practice, this means that an Entity will 


include any branches, whether or not there is a permanent establishment under domestic law and the 


applicable tax treaty. By using the term “Entity”, the definition of a regulated financial institution is not 


separately applied to each individual branch (except in the context of licensing), even where the branch 


prepares separate financial accounts.  This means that when assessing the regulation and activities carried 


out by the Entity, it is tested as a whole (including its branches), rather than each branch being tested 


separately. 


1670. In taking an Entity approach, the rules test whether a Group Entity meets the definition of a 


regulated financial institution. If so, the rules exclude the financial results of that Entity in full. Likewise, the 


financial results of a Group Entity that does not meet that definition are included in full. This means that 


whether one Group Entity fails to meet the test in one Jurisdiction (for example, because of the specific 


limits of the regulatory regime in that Jurisdiction) would not affect whether a different Group Entity meets 


the test in another Jurisdiction.  


Structure of definitions of regulated financial institution 


1671. Each definition of regulated financial institution comprises a number of elements, all of which must 


be satisfied. These elements cover the nature of licensing and regulation that the Entity must be subject 


to, and the nature of the financial services activities undertaken. Each is discussed in general terms below, 


and the specific requirement is further discussed in the context of each definition.  


Licensing requirement  


1672. The first requirement is a licensing requirement. This recognises that around the world, the ability 


to carry out the business of a financial institution is conditional on receiving specific authorisation to do so 


from the relevant regulatory authority, and that authority exercises its supervisory function with respect to 


the activities and conduct of the licensed entity. The term licensed should be interpreted broadly and 


understood to cover circumstances where an Entity is authorised or registered to carry on the relevant 


business.  
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1673. The specific details of the licence and the nature of that supervision are not required to be tested 


in detail; rather, this condition is a question of fact as to whether the Entity has the relevant licence, 


permission or authority.   


1674. The licencing requirement condition refers to being “licensed” under the law or regulations of a 


Jurisdiction in which the Group Entity does that business. This means that the licensing requirement is 


tested looking at the operations in the local Jurisdiction. Where the Entity has separate branches carrying 


on the relevant business in one more other Jurisdictions, the licensing requirement would need to be tested 


in respect of each branch. This reflects the manner in which the relevant licensing and supervision regimes 


operate around the world. This means that if a branch in a local Jurisdiction was not licensed as set out in 


the relevant definition, then the revenue of that branch would not count towards the total reported revenue 


derived from the relevant activities of the Entity (i.e. the numerator in the 75 per cent revenue test, where 


relevant). This rule is reflected in the definition of total licensed reported revenue.  


1675. The language in respect of the licensing part of the definition of each regulated financial institution 


also makes provision for passporting arrangements in Europe. The licensing requirement recognises that 


an Entity can carry out its financial services business in any European Economic Area (EEA) Member 


States by virtue of a license issued by a competent authority in one EEA Member State, and such 


arrangement would meet the licensing requirement. Further, the language covers equivalence regimes, 


where an Entity that is licensed to carry on the business of financial services in one Jurisdiction is also 


permitted to carry on that same business in another Jurisdiction under their laws. 


Regulation requirement  


1676. The second requirement is a regulation requirement. The term “regulated” in this context is specific 


to the type of regulation that applies only to certain financial services, rather than a more general concept 


covering government oversight or consumer protection. The cornerstone of this regulation for purposes of 


the Convention is the requirement to hold capital. This is also a difference, for example, between a 


regulated financial institution as defined in the Convention to other financial service firms such as payment 


processing service or fintech, which are subject to a range of regulations but are not subject to 


requirements to hold capital.   


1677. The elements of the definitions concerning regulation for purposes of the exclusion from the scope 


of the Convention are intentionally high-level and principles based. They recognise that there are broadly 


accepted international approaches to capital adequacy requirements that can serve as a common 


framework for the exclusion. At the same time, the definitions do not provide for a detailed technical 


examination of specific domestic regulatory regimes. 


1678. There are internationally accepted approaches to capital adequacy, such as: 


• The Core Principles for Effective Banking Supervision that have been issued by the Basel 


Committee on Banking Supervision;  


• The Objectives and Principles of Securities Regulation and the Methodology for Assessing 


Implementation of the IOSCO Objectives and Principles of Securities Regulation published by the 


International Organisation of Securities Commissions (IOSCO); 


• Regimes in accordance with the Insurance Core Principles of the International Association of 


Insurance Supervisors (IAIS).  


1679. These internationally accepted approaches to capital adequacy are implemented through 


domestic law. The common concept across these regulatory principles is that the assessment of the 
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amount of capital required to be held by the financial institution must take risks into account. In 


implementing this principle, the bodies responsible for these international standards have recognised that 


domestic regulators may adopt different approaches at a granular level to prescribing capital adequacy 


requirements, to take account of the varied levels of complexity and risks posed by financial services 


businesses in different national contexts. For this reason, it would be difficult, if not impossible, to prescribe 


in detail the requirements capital adequacy regulatory regimes must meet for the exclusion from the scope 


of the Convention to apply that would be capable of application to every Jurisdiction.  


1680. Furthermore, it would not be feasible for tax administrations and/ or a review panel convened in 


accordance with Part V Administration and Certainty to undertake a qualitative analysis of the details of 


particular regulation to verify whether the particular regulation imposed by a local regulator is consistent 


with these international approaches. That is the mandate and area of competence of other bodies, such 


as the Basel Committee on Banking Supervision. It would be a significant burden on the tax certainty 


process to assess whether the domestic regulatory regime applying to a given financial institution meets a 


particular international standard, given the complexity of financial services regulation. Finally, recognising 


that it is a wholly separate discipline from tax, it would be inappropriate for tax administrations to do so, 


given the role of other international bodies and regulators in this area.  


1681. For these reasons, the underlying principle in referring to this regulation at a high level is to defer 


to the expertise and mandate of the standard-setters of financial regulation, and not to create new or 


different regulatory requirements for purposes of the Convention. By referring to high-level principles, the 


Convention accommodates a change in those standards or their assessment, as may be determined by 


the international standard-setters, without requiring a change to the Convention. In some cases, the 


definitions specify the type of the capital adequacy requirements that should apply (e.g., those that reflect 


the Core Principles for Effective Banking Supervision or are risk-weighted). Confirming that the capital 


adequacy requirements meet the specified type should not infringe on the competence of other bodies. 


Confirming that the specified type of capital adequacy requirements applies does not involve a qualitative 


assessment of those standards through the tax certainty process. Rather, it should be understood as a 


binary control to ensure that the specified requirements apply. 


1682. In essence, the test for regulation for purposes of the Convention means that the Entity must be 


subject to capital adequacy requirements under the domestic law of a Jurisdiction that has implemented 


regulation that reflects the core principles recognised by the relevant international standard setter (other 


than where the international standard as it applies to certain asset management Entities may impose 


alternative regulatory requirements than a capital requirement, as explained below). This means it is a 


question of fact as to whether the Entity is subject to the relevant regulation imposed under the 


implementing domestic legislation. It does not require that the Jurisdiction where the Entity is subject to 


regulation be assessed by international organisations as compliant with every aspect of the relevant 


international standard or even compliant overall; nor does it require that the Jurisdiction has been recently 


reviewed by the relevant standard setting body or other review body.  


1683. The test for regulation applies at an Entity level, in line with the general approach to the design of 


the rules in the Annex to Article 3. The rules do not require that the Entity is subject to capital adequacy 


requirements in each branch location, but instead require that the Entity (as a whole) is subject to capital 


adequacy requirements under the law of the home Jurisdiction where the Entity is established and as 


assessed by the home Jurisdiction regulator. This accommodates both cases where the regulator may 


require a separate, appropriately capitalised Entity to be established to operate within a market, and cases 


where the regulator instead requires local branches of a foreign Entity to be able to call on sufficient capital 


of the Entity as a whole. This is different to the case of licensing described above. Where a branch was 


not separately required to hold its own capital, this would not disqualify the revenue of the branch from 


counting toward the total reported revenue of the Entity. For this purpose, the term established means the 
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Jurisdiction where the entity is incorporated if it is a corporate entity. However, the term established is used 


to facilitate the inclusion of non-corporate Entities such as partnerships which would more appropriately 


be described as “established” rather than incorporated.  


Activities requirement  


1684. The third element of each definition of regulated financial institution focuses on types of activities 


that the Entity is carrying out (sometimes referred to as “relevant activities”).  


1685. This is tested by way of a threshold which is included in each definition. These thresholds are 


designed to ensure that the Entity is conducting the business of a regulated financial institution as defined. 


In this regard, it is noted that the types of activities carried out by regulated financial institution evolve over 


time. As with any other aspect of the rules, the Conference of the Parties may need to make changes or 


additions to the rules as the industry develops.   


Overview of Remaining Definitions  


1686. The definitions are presented in alphabetical order. Thematically the definitions can be grouped 


as follows:  


• Regulated financial institution: covers seven types of entity: depositary institution; credit institution; 


investment institution; insurance institution; asset manager; mixed financial institution; and a 


regulated financial institution service entity. It does not cover group captive entity or group treasury 


entity.  


• Definitions relevant to asset manager: asset manager; financial assets; investment fund; real estate 


investment vehicle; total licensed reported revenue; total reported revenue.  


• Definitions relevant to credit institution: credit institution; total licensed reported revenue; total 


reported revenue. 


• Definitions relevant to depositary institution: deposit; depositary institution. 


• Definitions relevant to insurance institution: annuity contract; financial risk; insurance contract; 


insurance institution; insurance or reinsurance risk; related investment revenue; total licensed 


reported revenue; total reported revenue.  


• Definitions relevant to investment institution: financial asset; investment institution; total licensed 


reported revenue; total reported revenue.   


• Definitions relevant to mixed financial institution: asset manager; credit institution; insurance 


institution; investment institution; mixed financial institution; total licensed reported revenue; total 


reported revenue. 


• Definitions relevant to a regulated financial institution service entity: asset manager, credit 


institution, depositary institution, group captive entity, group treasury entity, insurance institution, 


investment institution, mixed financial institution, regulated financial institution service entity; total 


reported revenue.  
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Annuity contract 


1687. The definition of an “annuity contract” is relevant for the definition of an “insurance institution”. This 


is because subdivision (iii) of the definition of an insurance institution tests whether the Entity derives a 


sufficient proportion of its revenue from insurance contracts, annuity contracts and related investment 


revenue. 


1688. The term annuity contract means a contract under which the issuer agrees to make payments for 


a period of time determined in whole or in part by reference to the life of one or more individuals. The term 


annuity contract also includes a contract under which the issuer agrees to make one or more payments for 


a term of years and that is recognised as such in accordance with the law, regulation or practice of the 


Jurisdiction in which the contract was issued.  


Asset manager 


1689. The term “asset manager” means a Group Entity that meets the licencing requirement in 


subdivision (i), the regulatory requirement in subdivision (ii), and the activities requirement in subdivision 


(iii).  


1690. Subdivision (i) of the definition is the licencing requirement. It means that the Entity must be 


authorised to carry on asset management as a business under the laws or regulations of a Jurisdiction 


where it does business (or as permitted under passporting or equivalence arrangements). This requirement 


will often be referred to as an “authorisation”, “licence” or a “registration” under local law and these terms 


are often interchangeable. This means that it must be legally permitted by the relevant supervisory authority 


to carry out the activities typically carried out in the course of asset management, i.e., those listed in 


subdivision (iii).  


1691. The nomenclature of the licence may state something other than “asset management”; for 


example, it may be referred to as an “investment manager licence”, “fund manager licence”, or “investment 


firm licence”. It would also include an Entity licenced as a wealth manager, which would typically involve 


providing the services listed in subdivision (iii) to individuals (and possibly combined with other activities 


under the definition of an investment institution) within a broader context of performing such services 


having regard to the client’s financial position as a whole (such as their debt obligations or retirement 


goals).  


1692. Although the terminology used may differ between Jurisdictions, what is common is that the licence 


must be for the business of what would commonly be understood as asset management. For example, it 


would not cover a licence to act as a trust and company service provider, which only nominally holds assets 


on trust for other persons (i.e. the beneficiaries of the trust).  


1693. Subdivision (ii) of the definition is the regulation requirement. It refers to being subject to 


requirements reflecting the Objectives and Principles of Securities Regulation as adopted by the IOSCO 


and the related implementing methodology. The presence of the relevant requirements are tested by 


reference to the law or regulations of the Jurisdiction in which that Group Entity is established. 


1694. The IOSCO Principles cover a range of actors in the financial system. There are two parts of those 


Principles that are relevant to the regulation of asset management: Part G (principles for Collective 


Investment Schemes) and Part H (principles for Market Intermediaries). 


1695. Part G covers those who market and operate Collective Investment Schemes (i.e. those who 


attract investors in the investment funds and those with overall responsibility for management and 


performance of the functions of the investment fund, such as managing the asset portfolio). The Principles 
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in Part G require that Jurisdictions establish rules to ensure that the investors in such vehicles are 


protected, but do not require capital to be held in order to meet the standard. Part G (Principles 24 – 27) 


requires Jurisdictions to ensure appropriate standards are in place for: 


• the eligibility, governance, organisation and operational conduct of those who wish to market or 


operate a collective investment scheme;  


• governing the legal form and structure of collective investment schemes and the segregation and 


protection of client assets;  


• disclosure obligations to facilitate an investor’s evaluation of the suitability of a particular collective 


investment scheme and the level of the investor’s interest in the scheme; and 


• a proper and disclosed basis for asset valuation and the pricing and the redemption of units in a 


collective investment scheme.  


1696. Principle 28 of Part G applies to hedge fund managers / advisers, to the extent not otherwise 


covered as those who market, manage and operate collective investment schemes. The IOSCO 


Methodology provides that this includes registration / authorisation; internal organisation and operational 


conduct requirements; standards for managing conflicts of interest; disclosure requirements; prudential 


requirements that reflect the risks posed; and requirements relating to supervision and enforcement. In 


this regard, the IOSCO Methodology specifically acknowledges that Jurisdictions take different approaches 


to prudential requirements, which may not necessarily include the imposition of capital requirements; and 


that such approach should not imply that a Jurisdiction has not implemented the requirements.    


1697. Part H applies to “market intermediaries”. These are described by IOSCO as generally including 


those who are in the business of managing individual portfolios, executing orders and dealing in, or 


distributing, securities (and, as such, they may overlap with investment institutions, as discussed below). 


In such cases, the IOSCO Principle 30 provides that “[t]here should be initial and ongoing capital and other 


prudential requirements for market intermediaries that reflect the risks that the intermediaries undertake”. 


As such, the capital requirements that apply to this type of asset management are very similar to those 


that apply to other regulated financial institutions under Annex C Section 2. This includes initial and ongoing 


capital requirements that covers market, credit, liquidity and operational risks, the amount of which is 


related to the nature of the risks and the amount of risks, the ability to absorb losses in the event of an 


adverse market event, and the ability to conduct an orderly wind down.  


1698. In addition, Part H applies to those businesses that are “investment advisors” which in some 


Jurisdictions are categorised differently to market intermediaries. The IOSCO Principles describe 


investment advisors as being those (i) that deal on behalf of clients; (ii) that are permitted to have custody 


of client assets; or (iii) investment advisers who neither deal on behalf of clients nor hold or have custody 


of client assets nor manage portfolios, but who offer only advisory services without offering other 


investment services. In the first two cases, the requirements under Part H apply as discussed for market 


intermediaries, including capital requirements. In the third case, such Entities would not meet the activities 


test in subdivision (iii) below.  


1699. Subdivision (iii) provides the activities requirement. It provides that the Entity’s total licensed 


reported revenue attributable to one or more of the prescribed activities equals or exceeds 75 per cent of 


the Group Entity’s total reported revenue during the Period. This is tested using the overall revenue earned 


by the Entity from the activities listed in subdivision (iii) as reported on the financial statements submitted 


to the regulator but excluding any such revenue attributable to Jurisdictions where the Entity is not licensed, 


as compared to the total revenue earned by the Entity during the Period. If the income statement of the 
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Entity is not submitted to the regulator, the figures are based on the revenue reported in the Entity’s 


financial statements. In the context of an asset manager, the total reported revenue from the prescribed 


activities includes service fees and performance fees. The Group Entity’s total reported revenue during the 


Period means the gross revenues from all activities.    


1700. The prescribed activities listed in subdivision (iii) have three elements, all of which must be 


satisfied.  


• the activity: investing in, managing, distributing, risk management and certain advisory services;  


• in certain vehicles or assets: an investment fund, real estate investment vehicle, financial assets, 


or money; and 


• for another person: the activity must be for or on behalf of other persons.  


1701. With respect to the first element, this reflects the nature of the activities undertaken by an asset 


manager.  


• ‘Investing in’ means that the asset manager may itself hold the investment.  


• ‘Managing’ means that the asset manager may be making decisions about investments in particular 


assets and asset classes and asset disposition, in line with the defined investment policy, and 


includes portfolio management.  


• ‘Distributing’ means that the asset manager may be responsible for marketing and selling interests 


in a particular investment product or fund or other financial asset.  


• ‘Risk management’ means that the asset manager may be engaged to provide risk management 


services (such as analysis or advice on the overall portfolio and balance of risks across asset 


classes and geographies having regard to the investor profile) with respect to a broad portfolio of 


underlying funds, financial assets or investments, separate to the discretionary portfolio 


management function.  


• The advisory services and administration that form part of this definition (in clause (B)) are the 


provision of investment advice or administration in support of the other asset management activities 


that are performed by the Entity as referred to in the preceding bullet points (contained in paragraph 


3(b)(A)). ‘Administering’ means that the asset manager may be responsible for the operational 


functions of a fund, such as calculating net asset values and redemption values, providing 


accounting services or providing administrative services in respect of financial assets such as 


recording ownership and changes in ownership or returns on financial assets. This means that an 


Entity only providing investment advice, such as a financial planner, would not qualify as an asset 


manager; likewise an entity only performing administration (or only performing investment advice 


and administration) would not qualify as an asset manager.  


1702. The second element recognises that asset managers may perform those activities with respect to 


a wide range of asset classes. It includes investment funds and real estate investment vehicles, financial 


assets, and money. This element is intentionally broad to ensure that traditional assets (such as interests 


in widely held mutual funds), as well as alternative investments (such as investments through investment 


funds in infrastructure, real estate and controlling interests in other companies), are all included.  
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1703. The third element is that the activities must be for another person, and not for one’s own account. 


That other person need not be an unrelated party, and may be another Entity within the Group. The 


language “for or on behalf of other persons” means that it includes both the management of investments 


for an investor, as well as the management of investments for a third party, such as the management of 


segregated accounts or pension plans on behalf of clients.  


Credit institution 


1704. The term credit institution means a Group Entity that meets the licencing requirement in subdivision 


(i), the regulatory requirement in subdivision (ii), and the activities requirements in subdivisions (iii) and 


(iv).  


1705. The licencing requirement in subdivision (i) means that the Entity must be authorised to carry on 


the business of lending funds under the laws or regulations of a Jurisdiction where it does business (or as 


permitted under passporting or equivalence arrangements). This means that it must be legally permitted 


by the relevant supervisory authority to carry out the activities typically carried out by a lending institution, 


which would include those listed in subdivision (iii). The nomenclature of the licence may be something 


other than “credit institution”; for example, it may be referred to as a bank, mortgage institution, building 


society, credit card issuer, lender or it may be described as an institution that is authorised to lend, extend 


credit, etc. 


1706. The regulatory requirement in subdivision (ii) refers to being subject to capital adequacy 


requirements that incorporate a risk-based measure. The presence of the relevant requirements are tested 


by reference to the law or regulations of the Jurisdiction in which that Group Entity is established. This 


means that the relevant regulator must require the holding of a sufficient amount of capital, and that such 


amount is calculated by reference to the nature of the risk taken on, and the level of the risks assumed by 


the Entity. This may be calculated using a different methodology as compared to approaches that apply to 


depositary institutions under the Basel Core Principles, but the method must be one that takes account of 


the risks particular to the institution. The risks that would typically be considered in this assessment include 


credit risk, market risk, and operational risk, assessed having regard to the size, liabilities or execution 


volumes.  


1707. This could be met by capital requirements that are specifically calculated for each individual Entity. 


It could also be met by capital requirements that apply under a standardised banding system, such as one 


that distinguishes between smaller and larger Entities based on a measure of size, nature, scale or 


complexity, provided that still reasonably reflects the overall risk to which credit institutions of that class 


are exposed. Capital requirements that apply to all institutions without any distinction would not be 


regarded as risk-weighted. For example if a Jurisdiction imposed a fixed minimum amount of capital for all 


Entities, without any variation (whether by a banding system that distinguishes between smaller and larger 


Entities based on a measure of size, or otherwise) according to the facts and circumstances of the relevant 


Entities, those capital adequacy requirements would not satisfy the “risk-weighted” requirement of 


subdivision (ii).  


1708. Subdivision (iii) refers to the types of activities the Entity must perform. It refers to the provision of 


personal, commercial, or other loans or extensions of credit to unrelated customers. This covers a broad 


range of lending, and which would include financial leasing, credit card issuers, and credit card advances.  


1709. However, two specific safeguards are provided in subdivision (iii), in addition to the safeguards of 


the licencing requirement in subdivision (i) and the capital requirement in subdivision (ii). The first is that 


the lending must be provided to another regulated financial institution (whether Group Entities of the same 


Group or not) or to unrelated customers (that is, persons that are not the Ultimate Parent Entity of the 
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Group of which the Entity is a member, or Entities whose Controlling Interest is owned by that Ultimate 


Parent Entity). The reference to lending to another regulated financial institution acknowledges that lending 


between such Entities is not unusual and may be the mechanism by which lending to external customers 


is made possible. For example, capital may be pooled centrally by lending amongst regulated financial 


institutions, to facilitate the extension of loans to the external customer. The reference to unrelated 


customers means persons that are not Group Entities. This is a stricter test than applies to any other 


category of regulated financial institution. It means that any intra-Group lending (other than to another 


regulated financial institution) will not qualify toward the 75 per cent threshold contained in subdivision (iv).  


1710. The second safeguard is at the end of subdivision (iii), which is that the definition does not permit 


lending for the purpose of providing credit for purchases of the Group’s own products (including goods or 


services, such as other financial products). This means that, for example, an automotive seller that 


provides consumer financing only to facilitate the consumer purchasing the Group’s own cars would not 


qualify. In those cases, the purpose of providing credit would not be for the purchase of the Group’s own 


products. 


1711. Subdivision (iv) requires that the Entity’s total licensed reported revenue attributable to those 


prescribed lending activities equals or exceeds 75 per cent of the Group Entity’s total reported revenue 


during the Period. This is tested using the lending revenue as reported on the financial statement submitted 


to the regulator but excluding any such revenue attributable to Jurisdictions where the Entity is not licensed, 


as compared to the total reported revenue earned during the Period. If the income statement of the Entity 


is not submitted to the regulator, the figures are based on the revenue reported in the Entity’s financial 


statements.  In the context of a credit institution, the total reported revenue from the prescribed activities 


includes interest and lending fees. However, given that a credit institution will be primarily earning interest 


and related lending fees, but also be incurring its own interest and related fee expense, such Entities 


typically report revenue to the regulator net of interest and other related fee expenses. As such revenue 


net of interest and related fee expenses is the revenue figure that should be used for the numerator. The 


Entity’s total reported revenue during the Period means the revenues from all activities. The denominator 


should also include those revenues net of the interest and related fee expenses.    


Deposit  


1712. The definition of deposit is relevant for the definition of depositary institution. That definition 


requires that an Entity accept “deposits”.  


1713. The definition of deposit is broad. It means funds which are required to be repaid on demand or at 


the time agreed under the applicable legal and contractual conditions, with or without interest or a premium. 


The core feature is that the funds are required to be repaid, because the deposit represents a liability of 


the financial institution to the depositor.  


1714. The reference to being repaid on demand means that the depositor can withdraw its money at any 


time. The fact that the ability to make such a withdrawal is subject to the physical availability of a withdrawal 


facility, such as an automatic teller machine or an in-person teller at a branch does not disqualify the funds 


from being repaid on demand.  


1715. As an alternative to being repaid on demand, funds will still be treated as a deposit where the 


funds are required to be repaid at a time agreed under the applicable legal or contractual conditions. This 


accommodates cases where a deposit may be agreed by the depositor to be only available after a certain 


period of time, such as in the case of a certificate of deposit or fixed term deposit. 
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1716.  It is common, but not universal, that in exchange for the deposit, the financial institution will pay 


the depositor an amount of interest. Whether this is a feature or not will not affect whether the funds qualify 


as a deposit.    


1717. The meaning of the term deposit is not limited by reference to the nature of the customer. As such, 


the person making the deposit may be an unrelated member of the public, or may be another Entity within 


the Group, including other regulated financial institutions in the Group.  


1718. In some Jurisdictions, deposits may be protected in full or in part by a government guarantee or 


insurance scheme. The presence of such protection is not required for the funds to meet the definition of 


deposit.  


1719. The definition of deposit includes certain limitations which mean that certain payments are not 


treated as deposits, irrespective of whether they would otherwise meet the requirement to be repaid on 


demand or at the time set out in the legal or contractual terms. There are five types of such payments, all 


of which are not deposits. Those payments are:  


• bonds;   


• down-payments made by customers as part-payment of the purchase of a product;  


• funds where the principal is not repayable at par (except for deposits made in local currency into 


an account of another currency where fluctuations in the par value are a result of currency 


fluctuations);  


• payment made by way of security for the performance of a contract; or  


• payments made by customers in connection with money transfer services.  


1720. A bond is a financial instrument representing a debt-obligation of the issuer. It may be issued by a 


wide range of actors, including commercial business and governments. In exchange for the credit 


advanced, the bond instrument, the issuer agrees to repay the debt at a certain point in time, typically 


along with periodic interest payments. However, as with any loan, there is a risk that the issuer may not be 


able to repay the principal or interest, and the credit advanced to the issuer is not treated as a deposit.  


1721. A down-payment made as part-payment for the purchase of a product (which may be a good or 


service) may take place in retail or commercial contexts. Instead of paying the purchase price in full in one 


transaction, the payments are made in instalments over time. The purchaser may have possession of the 


good (or access to the service) at the beginning of the arrangement or only on full payment of the purchase 


price. The purchaser may, however, be able to rescind the arrangement and may receive a return of its 


payments, in full or less transaction fees. The receipt of funds by the seller of the product is not treated as 


a deposit, even if the amount is ultimately returned to the person that made the payment.  


1722. The case where funds are not repayable at par includes, for example, where the funds are 


deposited in exchange for another asset, which may be redeemed for the value it holds at that later 


redemption date. This includes a deposit of funds in exchange for assets such as crypto-currency or 


shares. Such a transaction is an investment which involves financial risk and there is no certainty that the 


original sum of money will be repaid at least at the original value and as such are not treated as deposits. 


However, an amount may generally be considered as being repayable at par if repayment of it is subject 


to the deduction of fees by the Entity. 
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1723. However, the limitation on the principal being repaid at par does not extend to the case where a 


deposit is made in local currency into an account of another currency and where the depositor’s right to 


repayment is determined by the value of that other currency. In those cases, fluctuations in the par value 


are a result of currency fluctuations, as opposed to the amount deposited being put at risk. Such amounts 


can qualify as deposits. 


1724.  Payment made by way of security for the performance of a contract includes a payment made as 


collateral pursuant to a sale or lease of property, collateral for a financing arrangement such as a stock 


loan or repo, and funds placed in escrow to guarantee a legal undertaking. The funds may be held 


temporarily by an agent or a party to a transaction pending the completion of performance of the relevant 


transaction or obligation, or may be returned to the person that made the payment depending on the 


performance of the relevant obligations. The payment may also serve as security to cover a loss resulting 


from the non-performance of a contract. The payment, whether temporarily held or returned in full or in 


part to the person making the payment, is not treated as a deposit.   


1725. Payments made by customers in connection with money transfer services include the sum being 


transferred to the recipient. The money transfer service provider would hold the funds temporarily, in the 


course of completing the transfer. This temporary holding of funds is not treated as a deposit.   


Depositary institution  


1726. The term depositary institution means a Group Entity that meets the licencing requirement in 


subdivision (i), the regulatory requirement in subdivision (ii), and the activities requirements in subdivisions 


(iii) and (iv). 


1727. The licencing requirement in subdivision (i) means that the Entity must be authorised to carry on 


a banking business under the laws or regulations of a Jurisdiction where it does that business (or as 


permitted under EEA passporting or equivalence arrangements). This means that it must be legally 


permitted by the relevant supervisory authority to carry out the activities carried on in the ordinary course 


of a banking business, which would include those listed in subdivision (iii). The nomenclature of the licence 


may something other than “banking”; for example, it may be referred to as deposit-taking. 


1728. The regulation requirement in subdivision (ii) refers to being subject to capital adequacy 


requirements that reflect the Core Principles for Effective Banking Supervision as provided by the Basel 


Committee on Banking Supervision (the “Basel Core Principles”). The presence of the relevant 


requirements are tested by reference to the law or regulations of the Jurisdiction in which that Group Entity 


is established. Principle 16, which provides for capital adequacy, requires that: “The supervisor sets 


prudent and appropriate capital adequacy requirements for banks that reflect the risks undertaken by, and 


presented by, a bank in the context of the markets and macroeconomic conditions in which it operates. 


The supervisor defines the components of capital, bearing in mind their ability to absorb losses. At least 


for internationally active banks, capital requirements are not less than the applicable Basel standards”.  


1729. The essence of this requirement is that the Entity is subject to capital adequacy requirements that 


take into account risks taken on and presented by the Entity. The risks that would typically be considered 


in this assessment include the potential loss absorbency of the instruments included in the bank’s capital 


base, the appropriateness of risk weights as a proxy for the risk profile of its exposures, the adequacy of 


provisions and reserves to cover loss expected on its exposures and the quality of its risk management 


and controls. This requirement would therefore not be met in Jurisdictions that impose a fixed minimum 


amount of capital for all Entities, without any variation (whether by a banding system that distinguishes 


between smaller and larger Entities based on a measure of size, or otherwise) according to the facts and 


circumstances of the relevant Entities.   
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1730. Subdivision (iii) includes the activities requirement. This is that the Entity must accept deposits in 


the ordinary course of a banking or similar business. See above for discussion of the term “deposits.” This 


means there are two parts to the activities test, both of which must be satisfied: the acceptance of deposits 


(which is further combined with the condition in subdivision (iv)), and that such acceptance of deposits 


takes place in the ordinary course of a banking or similar business.  


1731. An Entity is considered to be engaged in a “banking or similar business” if, in the ordinary course 


of its business with customers, it regularly engages in one or more of the following activities: 


a) makes personal, mortgage, industrial, or other loans or provides other extensions of credit; 


b) purchases, sells, discounts, or negotiates accounts receivable, instalment obligations, notes, 


drafts, checks, bills of exchange, acceptances, or other evidence of indebtedness; 


c) issues letters of credit and negotiates drafts drawn thereunder; 


d) provides trust or fiduciary services; 


e) finances foreign exchange transactions; or 


f) enters into, purchases, or disposes of finance leases or leased assets. 


1732. It is not necessary that an Entity carry out all of those activities, nor is the Entity precluded from 


undertaking other activities. Undertaking one or more of these listed activities in the ordinary course of 


business is sufficient to be treated as being engaged in a banking or similar business.  


1733. Subdivision (iv) requires that one of two further conditions is met. It is possible that an Entity might 


meet both conditions; but it is only necessary that one of them be demonstrated.  


1734. Subdivision (iv)(A) provides that at least 20 per cent of the liabilities of the Entity consist of 


deposits, as at the balance sheet date for the Period. This condition is intended to ensure that the Entity 


accepts a meaningful volume of deposits, in practice, measured by way of a threshold of deposits taken. 


The condition should be measured using the balance sheet of the tested Entity for the Period. This test 


ensures that a regulated Entity that has a banking licence but does not actually accept deposits (for 


example, a consumer products financing service that is formally regulated as a bank) cannot qualify as a 


depositary institution.  


1735. Subdivision (iv)(B) sets out the alternative condition to the 20 per cent deposit-taking threshold 


test. This requirement is that at least 10 per cent of the liabilities of the Entity consist of deposits, as at the 


balance sheet date for the Period, and that the Entity has a specific relationship with the central bank. That 


relationship with the central bank requirement will be satisfied if the Entity can be required to post reserves 


with a central bank or comply with central bank reserve requirements, and that it has access to the central 


bank’s borrowing window or liquidity facilities.  


1736. The test relating to posting reserves or complying with reserve requirements looks to whether an 


Entity could legally be required to post reserves or comply with such requirements, rather than whether it 


is in practice posting reserves or complying with reserve requirements. This is to ensure that an Entity 


could still be treated as having met the condition in cases when the requirement would only be imposed 


by the central bank in given cases, such as where a particular risk arises. Similarly, the requirement that 


the Entity has access to a central bank’s borrowing window or liquidity facilities focuses on the legal right 


to have such access, irrespective of whether particular terms or limitations would apply to such access.  
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1737. Where the Entity’s reporting period aligns with the reporting period of the Consolidated Financial 


Statements, that is the Entity’s balance sheet that should be used for the Period. However, if the Entity’s 


reporting period does not align with the reporting period used in the Consolidated Financial Statements, 


the rule does not require that the Entity’s balance sheet be adjusted to correspond to the Group’s reporting 


period. In such cases, the Group should use the Entity’s balance sheet that has the most overlap with the 


reporting period for the Consolidated Financial Statements. For example, if an Entity’s reporting period 


ends on 31 March 2030 and the Group’s reporting period ends on 31 December 2030, the Entity should 


use the balance sheet for the period 1 April 2030 – 31 March 2031 (reflecting a 275 day overlap). The 


additional day in leap years should be ignored when measuring the overlap period. This approach is 


adopted to ensure that for the purpose of assessing whether an Entity is a regulated financial institution, 


the financial statements that are used are those that are available to the regulator, rather than the adjusted 


statements as used for accounting consolidation purposes which the regulator may not review. Reliance 


on the Entity’s balance sheet is only for the purpose of determining whether the Entity meets the definition 


of regulated financial institution. When calculating the non-RFS adjusted revenues and making other 


determinations as required by paragraph 2, the figures used must be those that are included in the 


Consolidated Financial Statements for the Period.  


Financial assets 


1738. This term is relevant for the definition of an asset manager and an investment institution. The 


definition is intended to be broad and is not exhaustive. It includes traditional investments in the financial 


markets, such as money, money market instruments, securities and investments associated with 


insurance, as well as derivative instruments. 


1739. The term “security” includes, for example, a share of stock in a corporation; partnership or 


beneficial ownership interest in a widely held or publicly traded partnership or trust; note, bond, debenture, 


or other debt instrument. 


1740. The term “money” includes money held in any currency. 


1741. Derivative instrument includes futures contracts, forward contracts, options, financial contracts for 


difference, swaps (including an interest rate swap), an index of such assets or a widely held or publicly 


traded partnership interest. It does not include crypto-assets and virtual assets, or derivatives with respect 


to such assets. 


1742. The term financial asset is distinguished from physical assets, such as commodities and interests 


in immovable property. However, a physical commodity can be a financial asset if it is held as a hedge 


against a derivative in that commodity. Likewise, debt secured over immovable property (such as a 


mortgage-backed security) is a financial asset. 


Financial risk 


1743. This term is relevant to the definition of insurance institution. It is a type of risk that is distinguished 


from, and does not form part of the definition of, insurance or reinsurance risk.  


1744. A financial risk is defined as the risk of a possible future change in one or more of a specified 


interest rate, financial instrument price, commodity price, currency exchange rate, index of prices or rates, 


credit rating or credit index. It can also mean the risk of a possible future change in any other variable, 


provided in the case of any other variable that the variable is not specific to a party to the contract.  


1745. The term financial risk therefore covers two components: first it covers risks that are financial in 


nature, and in that respect is limited to the risks specifically identified. Second, it covers all other types of 
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risk (“other variables”) but only if those other risks are not specific to the counterparty to the contract. For 


example, if a contract covers the cost of the damage to a building of the counterparty on the occurrence of 


an earthquake, that variable (the earthquake risk) is one that is specific to the counterparty. As such, the 


risk is not a financial risk, and the arrangement can qualify as an insurance contract. On the other hand, if 


a person enters into a derivative in respect of earthquake risk in a city and pursuant to which payments 


are made to that person if an earthquake occurs in the city, that variable (the earthquake risk) is not specific 


to the party to the contract and as such it is a financial risk. The difference from an insurance or reinsurance 


risk is that a financial risk is one that is not dependent on the occurrence of an event to the insured person, 


but is financial in nature and external to the insured person.  


1746. Given this specific definition, the exclusion of financial risk from the definition of insurance or 


reinsurance risk does not mean that insurance contracts related to financial matters are not treated as 


insurance contracts. For example, insurance policies that insure the insured person’s ability to make 


mortgage repayments is not a financial risk (but would be an insurance risk) as it is not one of the specified 


risks identified in the first limb of the definition (it therefore is an “other variable”) and it is specific to the 


policyholder (the mortgagor).  


Group captive entity 


1747. A group captive entity is explicitly deemed to not meet the definition of asset manager, credit 


institution, depositary institution, insurance institution, investment institution, mixed financial institution, or 


regulated financial institution service entity, irrespective of whether it might otherwise meet the 


requirements of such definitions. The term is referred to in the definition of regulated financial institution.  


1748. A group captive entity means any Group Entity that carries on an insurance or reinsurance 


business, and for the Period 50 per cent or more of its total reported revenue is derived from Group Entities 


of the same Group that are not asset managers, credit institutions, depositary institutions, insurance 


institutions, investment institutions, mixed financial institutions, or regulated financial institution service 


entities. For example, both pure captive arrangements as well as fronting arrangements involving an 


unrelated insurance institution will count toward whether the entity is a group captive entity. This is tested 


for each Period.   


1749. To test this condition for the Period, the numerator is the revenue (including the gross written 


premiums) derived from other Group Entities that do not qualify as regulated financial institutions. The 


denominator is total reported revenue of the group entity (also inclusive of the gross written premiums).  


1750. This means that revenue derived from other Group entities that do qualify as regulated financial 


institutions will not increase the chance that the Entity is treated as a group captive entity. For example, if 


a Group Entity provides insurance or reinsurance to a Group Entity that is itself an insurance institution, 


then the revenue derived from such contracts does not count in the numerator, but will count in the 


denominator. This means that insurance provided as between insurance institutions in the same group will 


not increase the chance of an Entity being treated as a group captive entity and thereby being disqualified 


from the exclusion for regulated financial services.    


Group treasury entity 


1751. A group treasury entity is explicitly deemed not to meet the definition of asset managers, credit 


institutions, depositary institutions, insurance institutions, investment institutions, mixed financial 


institutions, or regulated financial institution service entities, irrespective of whether it might otherwise meet 


the requirements of such definitions. It is referred to in the definition of regulated financial institution. 
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1752. A group treasury entity is any Group Entity that provides treasury functions and for the Period 50 


per cent or more of the total reported revenue of which is derived from Group Entities of the same Group 


that are not regulated financial institutions. This is tested for each Period.   


1753. Treasury functions means the holding, lending and investing of funds to and for Group Entities in 


the same Group, as well as any associated services (such as managing liquidity, foreign exchange risk, 


intra-group payment processes, financial governance and risk management, and related analytics).  


1754. To test this condition for the Period, the numerator is the revenue from treasury functions (including 


interest (net of interest expense), gross commissions and gross service fees) derived from other Group 


Entities that do not qualify as asset managers, credit institutions, depositary institutions, insurance 


institutions, investment institutions, mixed financial institutions, or regulated financial institution service 


entities. The denominator is total reported revenue of the group entity.  


1755. The last part of the definition means that if a Group Entity provides services, such as holding 


deposits, making loans, or investing assets for a Group Entity that is itself a regulated financial institution, 


then the revenue derived from such services does not count in the numerator, but will count in the 


denominator. This means that such financial services provided as between regulated financial institutions 


in the same group will not increase the chance that an Entity is treated as a group treasury entity and 


thereby being disqualified from the exclusion for regulated financial services.  


Insurance contract 


1756. The definition of insurance contract is relevant for the definition of insurance institution. This is 


because subdivision (iii) of the definition of insurance institution tests whether the Entity derives a 


substantial proportion of its revenue from insurance contracts (as well as annuity contracts and related 


investment revenue).  


1757. The definition of insurance contract draws on the definition used in accounting standards, with a 


view to ensuring that contracts that are treated as insurance contracts in the financial statements are 


similarly recognised for purposes of the Convention. It means a contract under which the issuer (the 


insurance company) accepts insurance or reinsurance risk from another party (the insured party) by 


agreeing to compensate that other party (or a party designed by that other party) if a specified uncertain 


future event adversely affects that other party. In essence, it is a contract to transfer the financial 


consequences of the risk of an event taking place from one person to the other, in exchange for the 


payment of a sum (which may be recurring or one-off).  


1758. The requirement that the risk is one that is accepted by the issuer from the policyholder means 


that the risk must be one to which the policyholder was already exposed. If a contract only creates a risk, 


it will not be regarded as an insurance contract. 


1759. The obligation to make a payment under the contract must be tied to an uncertain future event. 


Uncertainty (or risk) is the essence of an insurance contract. Accordingly, at least one of the following must 


be uncertain at the inception of an insurance contract: 


• the probability of an insured event occurring; 


• when the insured event will occur; or 


• how much the policyholder will need to pay if the insured event occurs. 
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1760. Further, the uncertain future event must adversely affect the policyholder. If a contract requires a 


payment on the occurrence of a specified uncertain future event, but does not require an adverse effect 


on the policyholder as a precondition for the payment the contract is not an insurance contract even if the 


holder uses it to mitigate an underlying risk exposure. For example, an investor might use a derivative to 


hedge a risk that is correlated with the cash flows from an asset they hold. The derivative is not an 


insurance contract because the payment is not conditional on whether the holder is adversely affected by 


a reduction in the cash flows from the asset. 


1761. An insurance contract also includes a contract under which a participant agrees to contribute to a 


common fund providing for mutual financial benefits payable to the participants or their beneficiaries upon 


the occurrence of a specified uncertain future event.   


Insurance institution 


1762. The term insurance institution means a Group Entity that meets the licencing requirement in 


subdivision (i), the regulatory requirement in subdivision (ii), and the activities requirements in subdivision 


(iii). 


1763. The licencing requirement in subdivision (i) means that the Entity must be authorised to carry on 


an insurance or reinsurance business under the laws or regulations of a Jurisdiction where it does business 


(or as permitted under passporting or equivalence arrangements). This means that it must be legally 


permitted by the relevant supervisory authority to carry out the activities typically carried out by an 


insurance firm, i.e., those listed in subdivision (iii).  


1764. The regulation requirement in subdivision (ii) refers to being subject to solvency standards that 


incorporate a risk-based capital measure. The presence of the relevant requirements are tested by 


reference to the law or regulations of the Jurisdiction in which that Group Entity is established.  


1765. There is not one global set of regulatory standards applicable to insurance, but the principles are 


generally consistent with one another. For example, the International Association of Insurance Supervisors 


(IAIS) Insurance Core Principle 17 provides: “The supervisor establishes capital adequacy requirements 


for solvency purposes so that insurers can absorb significant unforeseen losses and to provide for degrees 


of supervisory intervention.”  


1766. The essence of this requirement is that it is subject to capital adequacy requirements for solvency 


purposes that take into account risks taken on. This means, as explained by the IAIS in its Commentary 


on Principle 17, for example, that the assessment of the capital requirements “take account of the nature 


and materiality of the risks insurers face generally and, to the extent practicable, should also reflect the 


nature, scale and complexity of the risks of the particular insurer.” This could be met by capital 


requirements that are specifically calculated for each individual entity. It could also be met by capital 


requirements that apply under a standardised banding system, such as one that distinguishes between 


smaller and larger entities based on a measure of size, nature, scale or complexity, provided that still 


reasonably reflected the overall risk to which insurers of that class are exposed. This requirement would 


therefore not be met in Jurisdictions that impose a fixed minimum amount of capital for all firms, without 


any variation according to facts and circumstances of the relevant Entities.  


1767. Subdivision (iii) includes the activities requirement. There are two alternative ways that an Entity 


could meet this part of the test: a revenue test and an assets test. It is possible that an Entity might meet 


both conditions; but it is only necessary that one of them be demonstrated. 
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1768. The revenue test provided in subdivision (iii) requires that the total licensed reported revenue 


(which must include the gross written premiums even if the Entity reports on a net basis) of the Entity that 


arises from all insurance contracts and annuity contracts written by the Entity pursuant to the licence 


referenced in subdivision (i), and related investment revenue for the Period equals or exceeds 75 per cent 


of total reported revenue (which also must include the gross written premiums even if the Entity reports on 


a net basis) for such Period. Each of the terms “insurance contracts”, “annuity contracts” ,and “related 


investment income” are defined in the Convention.  


1769. The 75 per cent threshold is tested by identifying the revenue described above, as compared to 


the total reported revenue earned during the Period. This is tested using the gross insurance revenue as 


described above as reported on the financial statement submitted to the regulator but excluding any such 


revenue attributable to Jurisdictions where the Entity is not licensed, as compared to the total reported 


revenue earned during the Period. If the income statement of the Entity is not submitted to the regulator, 


the figures are based on the revenue reported in the Entity’s financial statements (and, where relevant, the 


financial statements of any other Entity that receives related investment revenue). In the context of an 


insurance institution, the relevant revenue from the prescribed activities includes gross premiums, ceding 


commission, and related investment revenue and this is the figure used in the numerator for this test. The 


denominator is the total revenue from all activities (which must also include gross premiums, ceding 


commissions and related investment revenue). 


1770. With respect to the assets test in subdivision (iii), an Entity can meet the test where the aggregate 


value of the assets held to manage risk associated with insurance contracts and annuity contracts equals 


or exceeds 75 per cent of total gross assets as at the balance sheet date for the Period. The net book 


value as reported in the financial statements is used for this purpose.  


1771. This reflects that assets may be held for the purpose of ensuring the insurance institution can pay 


claims when insured events occur, and is a core part of insurance business. Examples of assets held to 


manage risk associated with insurance contracts and annuity contracts include shares in a subsidiary that 


only undertakes investments for the purpose of providing funds to cover claims, as well as financial assets 


held by the insurance institution directly for the same purpose.  


1772. The tests in subdivision (iii) mean that an Entity such as an insurance broker or insurance manager 


would not meet the definition, as they do not issue insurance contracts, nor do they hold funds for the 


purpose of meeting the claims of an insurer; rather, they earn service fees for activities that are adjacent 


to insurance institutions.  


1773. Where the Entity’s reporting period aligns with the reporting period of the Consolidated Financial 


Statements, that is the balance sheet that should be used for the Period. However, if the Entity’s reporting 


period does not align with the reporting period used in the Consolidated Financial Statements, the rule 


does not require that the Entity’s balance sheet be adjusted to correspond to the Group’s reporting period. 


In such cases, the Group should use the Entity’s balance sheet that has the most overlap with the reporting 


period with the reporting period for the Consolidated Financial Statements. For example, if an Entity’s 


reporting period ends on 31 March 2030 and the Group’s reporting period ends on 31 December 2030, the 


Entity should use the balance sheet for the period 1 April 2030 – 31 March 2031 (reflecting a 275 day 


overlap). The additional day in leap years should be ignored when measuring the overlap period. This 


approach is adopted to ensure that for the purpose of assessing whether an Entity is a regulated financial 


institution, the financial statements that are used are those that are available to the regulator, rather than 


the adjusted statements as used for accounting consolidation purposes which the regulator may not 


review. Reliance on the Entity’s balance sheet is only for the purpose of determining whether the Entity 


meets the definition of regulated financial institution. When calculating the non-RFS adjusted revenues 
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and making other determinations as required by paragraph 2, the figures used must be those that are 


included in the Consolidated Financial Statements for the Period.  


Insurance or reinsurance risk 


1774. The definition of insurance or reinsurance risk is relevant to the definition of an insurance institution 


and an insurance contract. An insurance contract (from which an insurance institution derives revenue) is 


one which involves the issuer of the contract accepting insurance or reinsurance risk in return for a 


payment.  


1775. An insurance or reinsurance risk means a risk other than a financial risk, which is transferred from 


the holder of a contract to the issuer of the contract. The type of risk is broad, and can be any type of risk 


that is transferred to the issuer, other than a financial risk.  


1776. A non-exhaustive list of types of risk include mortality, morbidity, accident, liability, longevity, cyber, 


or property loss risk.  


Investment institution 


1777. The term investment institution means a Group Entity that meets the licencing requirement in 


subdivision (i), the regulatory requirement in subdivision (ii), and the activities requirements in subdivision 


(iii). 


1778. The licencing requirement in subdivision (i) means that the Entity must be authorised to carry on 


a broker dealer, custodial, investment firm or investment banking business. This language is non-


exhaustive, to recognise that different terms are used in different Jurisdictions to refer to these kinds of 


institutions. It also recognises that regulators can issue licences to do different kinds of activities, which 


might not always cover every activity listed in subdivision (iii). For this reason, subdivision (i) also refers to 


a licence to carry out one or more activities in subdivision (iii), without a requirement that the licence must 


name all of those activities.  


1779.  The licence must be issued under the laws or regulations of a Jurisdiction where it does business 


(or as permitted under EEA passporting or equivalence arrangements). This means that it must be legally 


permitted by the relevant supervisory authority to carry out the activities typically carried out by an 


investment institution, which would include those listed in subdivision (iii).  


1780. The regulation requirement in subdivision (ii) provides two types of capital regulation that may be 


applicable, recognising that investment institutions in some Jurisdictions may be regulated in a similar way 


to a bank, and in other Jurisdictions a different regulatory regime may apply. As such, subdivision (ii) refers 


to the capital adequacy requirements that apply for banks under the Basel Core Principles and as 


referenced for depositary institutions; or, alternatively, it refers to capital adequacy requirements that reflect 


the Objectives and Principles of Securities Regulation and the Implementing Methodology published by 


the International Organisation of Securities Commissions (IOSCO). An Entity need not meet both 


requirements, but only the one that is relevant in its regulatory context. The presence of the relevant 


requirements are tested by reference to the law or regulations of the jurisdiction in which that Group Entity 


is established. 


1781. Principle 16 of the Basel Core Principles is referred to above in connection with the commentary 


on depositary institutions. The relevant IOSCO Principle is Principe 30, which applies to market 


intermediaries. They are described by IOSCO to generally include institutions who are in the business of 


managing individual portfolios, executing orders and dealing in, or distributing, securities, but under local 


law may also include receiving and transmitting orders, proprietary trading/dealing on own account, 
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providing advice regarding the value of securities or the advisability of investing in, purchasing, or selling 


securities, securities underwriting, or placing of financial instruments without a firm commitment basis. 


Principle 30 of the IOSCO principles, which provides for capital adequacy requirements for market 


intermediaries, provides that: “There should be initial and ongoing capital and other prudential 


requirements for market intermediaries that reflect the risks that the intermediaries undertake.”  


1782. As such, the capital requirements that apply to investment institutions are the same as those that 


apply to depositary institutions, or market intermediaries as discussed under asset managers. The essence 


of this requirement, under both Basel Core Principle 16 and IOSCO Principle 30, is that it is subject to 


capital adequacy requirements that take into account risks taken on and presented by the Entity. The risk 


under Basel that would typically be considered in this assessment include (a) the potential loss absorbency 


of the instruments included in the bank’s capital base, (b) the appropriateness of risk weights as a proxy 


for the risk profile of its exposures, (c) the adequacy of provisions and reserves to cover loss expected on 


its exposures and (d) the quality of its risk management and controls. The risks that would typically be 


considered under IOSCO would include market, credit, liquidity and operational risks, the amount of which 


is related to the nature of the risks and the amount of business, the ability to absorb losses in the event of 


an adverse market event, and the ability to conduct an orderly wind down. Notwithstanding different 


language and methodologies, the key high-level concepts are similar.  


1783. Whether regulated under Basel Core Principles or IOSCO, this could be met by capital 


requirements that are specifically calculated with respect to that institution. It could also be met by capital 


requirements that apply under a standardised banding system, such as one that distinguishes between 


smaller and larger entities based on a measure of size, nature, scale or complexity, provided that still 


reasonably reflected the overall risk to which investment institutions of that class are exposed. This 


requirement would therefore not be met in Jurisdictions that impose a fixed minimum amount of capital for 


all Entities, without any variation (whether by a banding system that distinguishes between smaller and 


larger entities based on a measure of size, or otherwise) according to the facts and circumstances of 


individual Entities.   


1784. Subdivision (iii) includes the activities requirement. It provides that the Entity’s total licensed 


reported revenue attributable to one or more of the prescribed activities in subdivision (iii) (that is, excluding 


any such revenue attributable to Jurisdictions where the Entity is not licensed) for the Period equals or 


exceeds 75 per cent of the Group Entity’s total reported revenue for such Period. This is tested using the 


overall results as reported on the income statement submitted to the regulator. If the income statement of 


the Entity is not submitted to the regulator, the figures are based on the revenue reported in the Entity’s 


financial statements.  In the context of an investment institution, similar to a credit institution, the investment 


institution will also be incurring its own interest and related fee expense. Such Entities typically report 


revenue to the regulator net of interest and other related fee expenses. As such revenue net of interest 


and related fee expenses is the revenue figure that should be used in the numerator. The Entity’s total 


reported revenue during the Period means the revenues from all activities. The denominator should also 


include those revenues net of the interest and related fee expenses. There is no requirement that the 


revenue be earned from third parties, and revenue earned from other regulated financial institutions can 


count toward the 75 per cent threshold.  


1785. The prescribed activities listed in subdivision (iii) are:  


i) dealing, broking, clearing or trading in financial assets for own account or for account of 


customers; and/ or  


ii) holding securities in inventory; and/ or 
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iii) hedging transactions; and/ or  


iv) securities lending and sale and repurchase agreements in respect of financial assets; and/ or  


v) participating in placing and underwriting, mergers and acquisitions, syndication, securitisation 


and securities issues and providing financial services related to such activities; and/ or 


vi) holding, safekeeping, transferring, controlling, administering or distributing financial assets for 


the account of other persons; and/ or 


vii) providing investment advice in support of the activities identified in subdivisions (i) through 


(vi) and performed by the Group Entity.  


1786. These activities are intended to cover a broad range of activities in connection with investments, 


whether carried out on the Entity’s own account (i.e. as principal), or carried out on behalf of a customer 


(i.e. as agent). Some of the listed activities in turn refer to financial assets, which is a defined term.  


1787. The reference to financial services in item (v) includes advice to undertakings on capital structure, 


industrial strategy and related matters; advice and services relating to mergers, restructuring, the purchase 


or disposal of undertakings; investment research and financial analysis or other forms of general 


recommendation relating to transactions in financial instruments; and services related to underwriting.  


1788. The reference to investment advice in item (vii) is limited to the advice given in the course of the 


Entity being providing the services listed in items (i) – (vi). For example, it would include advice given on 


the types of financial asset to be held in custody by the Entity, or on securities loans to be executed by the 


Entity; but it would not include consulting or legal advice where the Entity did not perform the underlying 


transaction.  


1789. In the context of an investment institution, the total reported revenue from the prescribed activities 


includes revenue from custody, account maintenance, and transfer fees; commissions and fees earned 


from executing and pricing securities transactions with respect to financial assets; income earned from 


extending credit to customers with respect to financial assets held in custody (or acquired through such 


extension of credit); income earned on the bid-ask spread; gains from hedging activities; interest income 


and equivalent from securities lending and repurchase agreements; fees for relevant services including 


fees for providing financial advice with respect to the foregoing services performed by the Entity; and fees 


for clearance and settlement services.   


Mixed financial institution  


1790. Some financial institutions may be conducting a mix of qualifying activities as set out in subdivision 


(iii) of each of the definitions of an asset manager, credit institution, insurance institution, or investment 


institution. These activities are referred to as “relevant activities” in the definition. This would have to be 


permitted by the relevant licencing condition, and is likely to take place where there is a commercial overlap 


in the types of activity, such as an institution engaged in both asset management and acting as custodian 


of financial assets. In such cases, it is possible that the Entity might not meet the 75 per cent total licensed 


reported revenue test pertaining to only one category; but it may be able to do so on aggregate when those 


activities are combined across categories.  


1791. The definition of a mixed financial institution provides for this situation, meaning that such an Entity 


would not be disqualified from being a regulated financial institution, provided that the four conditions in 


the definition are met, as follows. 
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1792. The definition requires that the Entity must be licenced as an asset manager, credit institution, 


insurance institution, or an investment institution. It then also requires that the Entity must satisfy the 


regulatory requirements that apply under the definition of the type of financial institution for which the Entity 


has its licence. For example, if the Entity is licenced as an investment institution, then it must meet the 


capital requirements as set out under the definition of an investment institution.  


1793. The definition is applicable only when the Entity otherwise does not meet the relevant total licensed 


reported revenue threshold as set out under the definition of an asset manager, credit institution, insurance 


institution, or an investment institution, as relevant.  


1794. The definition also provides that the Entity could still meet the definition of a regulated financial 


institution if it can meet the 75 per cent total licensed reported revenue test for the Period in the aggregate 


by combining the revenue from different relevant activities that it undertakes but only in Jurisdictions where 


it is licensed. The numerator for this test is the total licensed reported revenue from the activities listed in 


subdivision (iii) of the definitions of an asset manager, credit institution, insurance institution, or an 


investment institution (as relevant and as discussed in each of those definitions) carried on in Jurisdictions 


where the Entity is licensed, and the denominator is the total reported revenue from all activities. This is 


tested using the overall results as reported on the income statement submitted to the regulator. If the 


income statement of the Entity is not submitted to the regulator, the figures are based on the revenue 


reported in the Entity’s financial statements.   


Regulated financial institution service entity  


1795. Certain entities may also qualify as a regulated financial institution, notwithstanding the fact that 


they are not themselves subject to prudential regulation.  


1796. This category of a regulated financial institution service entity applies in limited cases only where 


certain service entities perform activities that are integral to a Group’s ability to perform regulated financial 


services, such as holding immovable property for the group, or employing and paying staff. Though these 


activities may be housed in an unregulated entity, for example because of requirements imposed by the 


regulator as part of recovery and resolution planning or to more efficiently manage administration of back-


office functions, they remain integral to the group’s performance of regulated financial services. 


1797. There are three requirements, all of which must be met, for an Entity to be a regulated financial 


institution service entity.   


1798. Subdivision (i) is an ownership test. That is that at least 95 per cent of the Group Entity is owned 


(directly or indirectly) by an Ultimate Parent Entity of a Group that is an asset manager, credit institution, 


depositary institution, insurance institution, investment institution or mixed financial institution (other than 


a group treasury entity or a group captive entity, and not another  regulated financial institution service 


entity), or at least 95 per cent of the Entity is owned by an Ultimate Parent Entity of a Group that is not 


itself a regulated financial institution but owns (directly or indirectly) 95 per cent of another regulated 


financial institution (other than a regulated financial institution service entity). That means that an Entity 


will only meet the definition of regulated financial institution service entity where one or more Group Entities 


meet the definition of an asset manager, credit institution, depositary institution, insurance institution, 


investment institution or a mixed financial institution. The ownership is measured by value. The value of 


the Entity refers to the total value of the ownership interests issued by the Entity, and not the market value. 


For example, in the case of shares, it refers to the value of the issued share capital. The assessment of 


the value should be made as of the date of the most recent change in the Entity’s relative ownership 


interests in the Entity and should take into account the value of all the ownership interests held by the 


Entity. 
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1799. Subdivision (ii) requires that the total reported revenue attributable to performing administrative 


support services for the benefit of one or more other regulated financial institutions (other than a regulated 


financial institution service entity) of the same Group equals or exceeds 75 per cent of the Group Entity’s 


total reported revenue during the Period. The term total licensed reported revenue is not used in this 


context, given that such entities may not be specifically licensed. 


1800. There are three elements to this requirement in subdivision (ii). 


1801. First, the entity must be carrying out “administrative support services”. This is a narrow category, 


focussing on administrative services that would typically be remunerated on a cost-plus basis, such as 


providing payroll functions for employees that perform services for the regulated financial institution, 


holding real estate that is invested in or used by the regulated financial institution as part of its business, 


information technology services, and performing other back office and procurement functions. It would not 


include the provision of fintech or payment processing services. 


1802. Second, the entity must be carrying out those administrative support services for Group Entities of 


the same Group, which are themselves regulated financial institutions (excluding another regulated 


financial institution service entity). This means that revenue from providing administrative support services 


for regulated financial institutions of another Group would not count toward the 75 per cent threshold 


(discussed below). It also means that revenue from providing administrative support services for Group 


Entities that do not meet one of the definitions of regulated financial institution or that are other regulated 


financial institution service entities would not count toward the 75 per cent threshold. 


1803. Third, the entity must be predominantly carrying out such administrative support services, as 


measured by the fact that at least 75 per cent of its revenue is attributable to such activities in the Period. 


This is measured as a fraction, where the numerator is the total reported revenue from administrative 


support services provided to other regulated financial institutions of the same group, and the denominator 


is total reported revenue from all activities. 


1804. The final requirement in subdivision (iii) of the definition of regulated financial institution service 


entity is that those administrative support services are necessary to the carrying out of the activities of the 


regulated financial institution(s) (other than regulated financial institution service entities) that it serves. 


The purpose of this test is to ensure a direct and close connection between the activities of the regulated 


financial institution service entity and that of the regulated financial institutions it serves, such that the 


regulated financial institution service entity could be said to be a functional extension of the institution. In 


other words, the services are of a type that they would otherwise be performed by the regulated financial 


institution itself, given that they are typically back-office functions necessary to the operational functions of 


that institution; but they are (for regulatory or commercial reasons) housed in a separate entity.  


Related investment revenue  


1805. Related investment revenue is relevant to the term insurance institution. It is included in subdivision 


(iii) of that definition as part of the revenue that qualifies toward the 75 per cent threshold.  


1806. In order to be related investment revenue, the revenue must be investment income. Investment 


income means passive income such as dividends, interest and rents and gains from dispositions from 


assets that produce such income. It does not include revenue from conducting a trade or business (other 


than the trade or business of investing). It must further be from assets associated with insurance contracts 


and annuity contracts. This means all financial investments necessary to allow the insurer or reinsurer to 


cover all of their insurance liabilities. This will be the case where those investments are considered by the 


regulator in assessing the insurance institution’s risk and / or capital. 
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1807. The investment income may be earned directly by the insurance institution, for example, where it 


directly owns bonds to support its ability to pay the insurance claims.  


1808. It may also be earned indirectly, through a separate subsidiary. Investment income earned through 


a separate subsidiary will count as total reported revenue of the insurance institution (and therefore count 


towards its 75 per cent threshold test), provided that the following conditions are met:  


• The subsidiary is another Group Entity;  


• The subsidiary holds assets or invests funds for the benefit of other Group Entities; and 


• Such assets or funds, or the ownership interests in that subsidiary Group Entity, are reflected in 


the calculations undertaken when assessing the solvency (referenced in subdivision (ii) of the 


definition of an insurance institution) of the insurance institution.  


1809. The third requirement means that in order to qualify, the regulator must treat the revenue, or the 


value of the ownership interest in the subsidiary, as counting toward the capital requirements for the 


insurance institution. The flexibility to count this by reference to the revenues themselves or to the 


ownership interests in the subsidiary accounts for different approaches that regulators may take in 


calculating capital requirements (that is, whether to look through to the revenue, or value the subsidiary as 


an asset itself in proportion to the ownership interest). Provided that the regulator does in fact take into 


account the income or value of the subsidiary in calculating the insurance institution’s capital, then the 


condition is met.    


1810. However, not all revenue of such a subsidiary is taken into account. The amount of the revenue 


that is treated as related investment revenue for the purpose of applying the condition in subdivision (iii) of 


the definition of insurance institution is the amount that is investment revenue of the subsidiary pro-rated 


by reference to the insurance institution’s ownership share in the subsidiary. The ownership is measured 


by value. The value of the subsidiary refers to the total value of the ownership interests issued by the 


subsidiary, and not the market value. For example, in the case of shares, it refers to the value of the issued 


share capital. The assessment of the value should be made as of the date of the most recent change in 


the insurance institution’s relative ownership interests in the subsidiary and should take into account the 


value of all the ownership interests held by the insurance institution. 


1811. For example, in Period 1, the insurance institution directly owns 60 per cent of the value in a 


subsidiary that is a Group Entity. The subsidiary earns EUR 100 of investment revenue. EUR 60 of that 


revenue is counted as related investment revenue.    


1812. For example, in Period 1, the insurance institution owns directly and indirectly 60 per cent of the 


vote and value of the subsidiary. The subsidiary earns EUR 60 of investment revenue and EUR 40 of other 


revenue. EUR 36 of that investment revenue is counted as related investment revenue.   


1813. In order to prevent double counting, any such revenue attributed as related investment revenue of 


the insurance institution and the corresponding profit (or loss) must be deducted from the subsidiary’s 


revenue and profit (or loss) respectively for the purpose of calculating the non-RFS adjusted revenues and 


non-RFS adjusted profit before tax. This is reflected in the definition of non-RFS adjusted revenues and 


non-RFS expenses (which refer to related investment revenue where relevant), which are in turn used in 


the definition of non-RFS financial accounting profit (or loss).  
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Total licensed reported revenue 


1814. The definition of total licensed reported revenue is relevant to the revenue threshold test in each 


of the definitions of asset manager, credit institution, insurance institution and investment institution. The 


purpose of the revenue threshold test in each case is to ensure that the Entity is doing enough activities 


that are regulated to qualify for the exclusion. Revenue from such activities should only be capable of 


satisfying the revenue threshold test if they are also undertaken under a licence described in condition (i) 


of the relevant definition. This includes activities carried on in one Jurisdiction pursuant to a licence issued 


by another Jurisdiction (for example under the EEA passporting regime or under equivalence 


arrangements).  


1815. This definition ensures that only revenue from the identified activities undertaken under a licence 


can satisfy the revenue threshold test (whether that licence is issued by the tested Jurisdiction or by 


another Jurisdiction but extends to cover the activities in the tested Jurisdiction whether under the EEA 


passporting regime or under equivalence arrangements). To achieve this the definition excludes revenue 


attributable to Jurisdictions where the licensing condition is not satisfied.  


1816. This is necessary because the rules otherwise assess whether the Entity as a whole earns 


sufficient revenue from the identified activities, rather than assessing whether those activities are also 


carried out pursuant to a licence. This definition of total licensed reported revenue provides a mechanism 


to still treat an Entity as able to meet the definition of the relevant regulated financial institution, even if not 


all of its activities are undertaken pursuant to a licence, provided it otherwise meets the revenue threshold 


test.   


Total reported revenue  


1817. Each of the definitions of regulated financial institution (other than depositary institution) use a 


threshold test based on total reported revenue in order to establish whether the Entity is engaged in the 


relevant financial services. The purpose is to identify whether an Entity qualifies as a regulated financial 


institution. If so, there is a separate question of applying the non-RFS adjusted revenue test in Article 3, 


as amended by Annex C Section 2 which looks not to the total reported revenue of each Entity, but to the 


revenue that is reported in the revenue line in the Group’s Consolidated Financial Statements. In other 


words, after it has been established that an Entity is a regulated financial institution, including by reference 


to the total reported revenue test using the local Entity financial statements, the Group would then subtract 


that Entity’s revenue from the revenue of the Group to the extent it is reflected in the Consolidated Financial 


Statements. 


1818. There are two key concepts involved in the term “total reported revenue”.  


1819. The first is that it is a measure of revenue which is understood as a gross amount (other than in 


limited cases explained below), and not profit. This is because the purpose is to identify Entities that are 


meaningfully engaged in the activity, and not whether and to what extent they are commercially successful 


in generating a profit. This means, for example, in the case of an insurance institution it would look to the 


gross premiums written without offsetting for premiums ceded, claims paid, or other expenses.  


1820. However, the term “total reported revenue” is used to distinguish it from the defined term “revenue”. 


That is because the term revenue broadly means consolidated revenue after removing the revenue in 


connection with the regulated financial services exclusion. The definition should cover all of the revenues 


of the Entity (that is, the legal Entity which includes any branches), and not just those attributable to the 


head office.  
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1821. In most cases, the revenue figure is the gross figure. It may be referred to as revenue or gross 


income or possibly turnover in the context of a local entity’s reporting. However, there are certain cases 


where it is standard practice to report items net of certain expenses. This is the case for depositary 


institutions, credit institutions and investment institutions typically report interest income and investment 


income net of interest expense and related fees. In such cases, this netted amount is the figure that should 


be used for total reported revenue. However, for insurance institutions, the accounting practice varies and 


as such in the case of an insurance institution, total reported revenues includes the gross premiums written 


(even if premiums are reported in the accounts on a net basis) without offsetting for premiums ceded, 


claims paid, or other expenses. 


1822. The second key concept in the definition is that it first looks to the financial statements as reported 


to the relevant regulator. This ensures that robust and reliable data is used, given that the information is 


subject to the scrutiny of the financial services regulator. However, there may be cases where an Entity is 


not required to submit financial statements to the regulator. In such cases, the Entity would use its financial 


statements. 


1823. Where the Entity’s reporting period aligns with the reporting period of the Consolidated Financial 


Statements, those are the financial statements that should be used for the Period. However, if the Entity’s 


reporting period does not align with the reporting period used in the Consolidated Financial Statements, 


the rule does not require that the Entity’s financial statements be adjusted to correspond to the Group’s 


reporting period. In such cases, the Group should use the Entity’s financial statements that has the most 


overlap with the reporting period for the Consolidated Financial Statements. For example, if an Entity’s 


reporting period ends on 31 March 2030 and the Group’s reporting period ends on 31 December 2030, the 


Entity should use the financial statements for the period 1 April 2030 – 31 March 2031 (reflecting a 275 


day overlap). The additional day in leap years should be ignored when measuring the overlap period. This 


approach is adopted to ensure that for the purpose of assessing whether an Entity is a regulated financial 


institution, the financial statements that are used are those that are available to the regulator, rather than 


the adjusted statements as used for accounting consolidation purposes which the regulator may not 


review. Reliance on the Entity’s financial statements is only for the purpose of determining whether the 


Entity meets the definition of regulated financial institution. When calculating the non-RFS adjusted 


revenues and making other determinations as required by paragraph 2, the figures used must be those 


that are included in the Consolidated Financial Statements for the Period. 


Paragraph 4 


1824. Paragraph 4 applies to a Covered Group which contained one or more regulated financial 


institutions in a prior Period, but did not include any regulated financial institutions in the Period. Paragraph 


4 makes adjustments to the calculation of amounts in prior Periods to exclude amounts relating to regulated 


financial institutions where those amounts are relevant to the Period. This is necessary to ensure that the 


correct calculations are applied in the current Period, where they would be affected by the historical 


application of the rules for a Group which contained one or more regulated financial institutions in a prior 


Period.   


1825. The effect of paragraph 4 is that for the purpose of applying the averaging rules in the current 


Period, the results of applying the exclusion with respect to regulated financial institutions in the prior Period 


continue to affect the current calculations. In addition, it ensures that the losses incurred in the prior Period 


related to regulated financial institutions cannot be used to offset against Amount A in the current Period.  


1826. Subparagraph (a) replaces the term “pre-tax profit margin” in Article 3(2)(a) with the term “non-


RFS pre-tax profit margin”. This excludes amounts derived from regulated financial institutions from the 
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calculation of the pre-tax profit margin in the Periods immediately preceding the Period. The term “non-


RFS pre-tax profit margin” is defined in paragraph 2(b). 


1827. Subparagraph (b) substitutes the term “non-RFS adjusted profit before tax” for the term Adjusted 


Profit Before Tax and subparagraph (c) replaces the term “Adjusted Revenues” with the term “non-RFS 


adjusted revenues” in Article 3(2)(b). These adjustments exclude amounts derived from a regulated 


financial institution from the calculation in Article 3(2)(b). The term “non-RFS adjusted profit before tax” is 


defined in paragraph 2(c) and the term “non-RFS adjusted revenues” is defined in paragraph 2(a). 


1828. Subparagraph (d) replaces the term “relevant net losses” with “non-RFS relevant net losses”. This 


ensures that losses in prior Periods that derive from a regulated financial institution are not deducted from 


the Adjusted Profit Before Tax in the Period. The term “non-RFS relevant net losses” is defined in 


paragraph 2(h). 


Section 3 – Application of this Convention to a qualifying extractives group 


Paragraph 1 


Application of the Convention to a qualifying extractives group 


1829. Paragraph 1 replaces the terms used in the Convention for the purpose of applying the Convention 


to a Group that would be a Covered group for a Period under Article 3 and that is a qualifying extractives 


group. There are two prerequisites for applying the extractives exclusion. First, that the Group must first 


have met the scope thresholds that apply to all Groups, as set out in Article 3. If a Group is not in scope 


under the ordinary scope thresholds, there is no cause for applying the extractives exclusion. Second, that 


the Group is a qualifying extractives group (defined in Section 3(3)).  


1830. The result of paragraph 1 is that a Group is only a Covered Group if that Group has both non-


extractives adjusted revenues greater than EUR 20 billion and a non-extractives pre-tax profit margin 


greater than 10 per cent in that Period. The effect of paragraph 1 is to remove the revenue and profit (or 


loss) of the Group that derives from extractives and to apply the ordinary scope thresholds found in Article 


3. In the same way, paragraph 1 provides for the application of the ordinary rule on unused losses, but 


only with respect to losses incurred in connection with non-extractives. 


1831. The combined effect of the provisions Article 3 is that the exclusion operates in the following way.  


1832. First, if the Group does meet the relevant thresholds in Article 3, then determine whether the Group 


is a qualifying extractives group. To do so, use the definitions provided in Section 3 (3). This is a ‘yes or 


no’ question. The purpose of this enquiry is not to quantify the relative size of the extractives business vis-


à-vis any other parts of the Group, but to determine whether the Group is eligible for the exclusion.  


1833. If the answer is ‘yes’ (i.e. the Group is a qualifying extractives group), then Article 3(5) requires 


that the Group must apply the rules in the Annex C Section 3. The effect of the rules in Section 3 are that 


the extractives revenue and profits are excluded, and the Group can only be in scope if it meets both of 


the thresholds in Article 3(1)(2) as reapplied to the remaining non-extractives revenue and profits.  


1834. Second, apply the non-extractives adjusted revenue test (see Section 3(1)(b) and (2)(o)).  The 


definition of non-extractives adjusted revenues requires the following. First, that the Group identify the 


extractives revenues that are reported in the Adjusted Revenues (i.e. third party revenues). Extractives 
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revenues are defined in Section 3(3). The Group would then deduct those extractives revenues from the 


Adjusted Revenues. After that deduction, the Group would test whether the amount of remaining revenues 


is above EUR 20 billion. If not, then the Group is not a Covered Group because it has not met the non-


extractives revenue test. Such a Group would not continue with the following steps. Simplification options 


apply to this part of the analysis, contained in Annex E Section 2. 


1835. Third, if the Covered Group does have non-extractives adjusted revenues in excess of EUR 20 


billion, the Group would then determine whether the non-extractives pre-tax profit margin exceeds 10 per 


cent (see Section 3(1)(a) and 2((n)). This definition of non-extractives pre-tax profit margin in turn contains 


the defined term non-extractives adjusted profit before tax, which in turn draws on other related terms such 


as non-extractives financial accounting profit (or loss). These terms together provide the details of the 


methodology for making the determination of the non-extractives pre-tax profit margin. This methodology 


isolates the extractives portion of the Group and treats the remaining portion of the Group as if it was a 


separate business. As profits or losses relating to the Group’s extractives business are disregarded (and 


are not available for carry-forward), the rules for determining the non-extractives pre-tax profit margin and 


therefore whether the Group is in the scope of the Convention still apply even if the Group’s extractives 


business made a loss. 


1836. The methodology starts with identifying the non-extractives financial accounting profit (or loss) 


(see Section 3(2)(z)).  


1837. It includes two possible approaches. One is the disclosed segment approach (Section 3(2)(z)(i)), 


and in cases where the disclosed segment approach is not used, the entity approach is used (Section 


3(2)(z)(ii)). A Group that reports disclosed segments, can elect to use either the disclosed segment 


approach or the entity approach. A Group that does not report disclosed segments would use the entity 


approach. The definition of non-extractives pre-tax profit margin also contains the two alternatives, and a 


group must use either the disclosed segment approach or the entity approach consistently when it applies 


all of the rules in Annex C for a Period. 


1838. The disclosed segment approach starts with the Financial Accounting Profit (or Loss) reported in 


the Consolidated Financial Statements for the Group, and then makes a series of adjustments to that. It 


uses administrative simplifications, based on a ‘predominance test.’ This predominance test applies only 


for the purpose of simplifying the calculations for a Group that is a qualifying extractives group, to ensure 


the profits from extractives are appropriately, but as simply as possible, excluded from the scope of the 


Convention.  


1839. The disclosed segment approach applies in cumulative steps, which are described in general 


terms as follows. More specific explanation is included below in respect of each of the relevant defined 


terms.  


• The first deduction is to exclude in full segments that are predominantly reporting extractives 


revenue (“extractives segment", see Section 3(2)(d)), and add back revenue and costs reported in 


the other disclosed segments from transactions with the extractives segment.  


• From that reduced figure, the next deduction is to remove extractives profits as well as certain 


gains or losses from disposal of an extractives asset reported in a disclosed segment that is 


predominantly reporting non-extractives revenue (“non-extractives segment”, see Section 


3(2)(dd)). This step approximates the extractives profit that should be removed using a pro rata 


approach. The amount of profit removed is the portion of the profit reported for the non-extractives 


segment pro-rated in proportion to the extractives revenue reported in the disclosed segment to 


the total revenue reported by the disclosed segment. A further deduction is made to remove 
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unallocated income and unallocated expenses attributable to the extractives results in the segment, 


using a formulaic allocation.  


• From that further reduced figure, the last set of deductions removes extractives profits as well as 


certain gains or losses from disposal of an extractives asset from segments that are not either 


predominantly extractives or predominantly non-extractives (“mixed segment”, see Section 


3(2)(m)). This is done by removing the third party extractives revenues and extractives expenses 


of the mixed segment that were reported in the Consolidated Financial Statements. The last step 


is that unallocated income and unallocated expenses attributable to the extractives results in the 


segment are removed, using a formulaic allocation.  


1840. Alternatively, the entity approach may be used. While the disclosed segment approach follows a 


top-down methodology and starts from the Consolidated Financial Statements and makes adjustments to 


exclude extractives revenues and profits (and to add back inter-segment transactions that were eliminated, 


where relevant), the entity approach starts with the financial statements of individual entities, then excludes 


extractives revenues and profits from each (as well as certain gains or losses from disposal of an 


extractives asset), and sums their results (subject to some additional adjustments).    


1841. The entity approach follows a similar classification system to the disclosed segment approach. It 


identifies extractives entities (those which earn 75 per cent or more of their revenues from extractives) and 


excludes them in full. It identifies non-extractives entities as those which earn 75 per cent or more of their 


revenues not from extractives. For such entities, the non-extractives profit (or loss) is the pro rata portion 


of the entity’s profit as recorded in the Entity Financial Accounting Profit (or Loss) less certain gains or 


losses from disposal of an extractives asset, based on the proportion of non-extractives revenues to total 


revenues (see definition of non-extractives entity profit (or loss)). Finally, it identifies mixed entities, which 


have more than 25 per cent, but less than 75 per cent, of their revenues from extractives. For such entities, 


the non-extractives profit (or loss) is the Entity Financial Accounting Profit (or Loss), less the extractives 


revenues, less certain gains or losses from disposal of an extractives asset, and less expenses directly or 


indirectly incurred in the conduct of extractives activities or the derivation of extractives revenues (see 


definition of mixed entity profit or loss). The non-extractives financial accounting profit (or loss) when using 


the entity approach is reached by adding the mixed entity profit (or loss) of all mixed entities and the non-


extractives entity profit (or loss) of all non-extractives entities.  


1842. After applying the methodology, the results are retested against the profitability test in Article 3. 


This is to determine whether the non-extractives pre-tax profit margin exceeds 10 per cent. This is done in 


several steps. First, take the non-extractives financial accounting profit (or loss) as calculated under the 


methodology described above (i.e. the disclosed segment approach or entity approach), and make the 


necessary adjustments that replicate those ordinarily made under the rules for the tax base. This is referred 


to as the non-extractives adjusted profit before tax of the Group for the Period (see Section 3(2)(n)).  


1843. Next, calculate the non-extractives pre-tax profit margin (see Section 3(2)(bb)). This calculation 


does not take into account relevant net losses, following the approach in Annex B Section 2(3). There are 


also two approaches to this calculation. Where the disclosed segment approach was used for calculating 


the non-extractives financial accounting profit (or loss), the non-extractives pre-tax profit margin is 


calculated by dividing the non-extractives adjusted profit before tax by the sum of the non-extractives 


adjusted revenues and the non-extractives inter-segment revenues. Where the entity approach was used 


for calculating the non-extractives financial accounting profit (or loss), the non-extractives pre-tax profit 


margin is calculated by dividing the non-extractives adjusted profit before tax by the sum of (a) the 


revenues reported in the financial statements of all mixed entities after deducting extractives revenues and 


(b) the revenues reported in the financial statements of all non-extractives entities after deducting 


extractives revenues. In both cases, the revenues reported are included only to the extent that they are 
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not derived from transactions with another mixed entity or non-extractives entity. In effect, this counts 


revenue from intra-group transactions in the denominator for the profit margin, but only those transactions 


that are with the extractives part of the group.  


1844. If the result is that the Group has a non-extractives pre-tax profit margin of equal to or below 10 


per cent, the Group is out of scope for the Period and there is no need to consider Article 3(2) (i.e. the 


averaging provision). However, a further test is then applied in the case that a Group satisfies the condition 


in Article 3(1)(a) but does not satisfy the condition in Article 3(1)(b), to determine if any one of the disclosed 


segments meet the covered segment rule, after having removed the results associated with extractives. 


For example, if the Group had one extractives segment, one non-extractives segment, and one mixed 


segment, and the result after removing the extractives profits is that the combined non-extractives pre-tax 


profit margin is 9 per cent, but on its own the non-extractives pre-tax profit margin of the non-extractives 


segment is 11 per cent (and that disclosed segment reports revenues in excess of EUR 20 billion), then 


that non-extractives segment is in scope under the covered segment rules (subject to meeting the 


requirements of Article 3(2) as modified by Annex C Section 4) but only with respect to the non-extractives 


portion of the segment. The other segments are out of scope.  


1845. If the result of determining the non-extractives pre-tax profit margin is that the Group does have a 


non-extractives adjusted profit margin in excess of 10 per cent, then it is a Covered Group (and there is no 


further application of the covered segment rules). In other words, the Convention is applied to the 


aggregated profits of all of the non-extractives parts of the Group (i.e. the Convention is not separately 


applied to each segment on its own).  


1846. Finally, when the Group is in scope (or a covered segment is in scope) after the removal of the 


extractives, then the rest of the Convention applies, but only with respect to the non-extractives portion of 


the Group (or covered segment). For example, the nexus test and revenue sourcing rules are only applied 


with respect to non-extractives and revenues; the formula for the allocation of profits is only with respect 


to non-extractives and profits; the marketing and distribution profits safe harbour adjustment only applies 


with respect to non-extractives revenues; and the calculations and obligations related to elimination of 


double taxation only apply with respect to non-extractives profits.  


1847. In order to give effect to the principle that the calculations and obligations with respect to 


elimination of double taxation only apply with respect to non-extractives profits, additional definitions have 


been inserted. These are in Section 3(1) (entity depreciation, entity payroll, entity elimination profit (or loss), 


Entity Financial Accounting Profit (or Loss), table presence depreciation, taxable presence elimination 


profit (or loss) and taxable presence payroll), and in Section 3(2) (mixed entity depreciation, mixed entity 


elimination profit (or loss), mixed entity payroll, mixed entity taxable presence depreciation, mixed entity 


taxable presence elimination profit (or loss), mixed entity taxable presence payroll, non-extractives entity 


depreciation, non-extractives entity elimination profit (or loss), non-extractives entity taxable presence 


depreciation, non-extractives entity taxable presence elimination profit or loss, and non-extractives entity 


payroll). These definitions allow for the general provisions in the Convention relating to determination of 


entity elimination profit (or loss), entity depreciation and entity payroll to be determined for purposes of 


non-extractives entities and mixed entities in a way that excludes the relevant portion of profit (or loss), 


depreciation and payroll of these entities that relate to extractives activities and are therefore outside the 


scope of the Convention.  


1848. The definitions included in Annex C Section 3 apply not just for Article 3, but for purposes of the 


whole Convention. The effect of paragraph 3 is therefore to ensure that the Convention excludes the results 


of extractives activities that are part of a Covered Group.  
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1849. Article 3(4) also makes provision for an exclusion in respect of a group that includes a regulated 


financial institution and Article 3(8) makes an adjustment in respect of a defence group. In the case of a 


Group that includes a regulated financial institution and that is also a qualifying extractives group and / or 


a defence group, both the provisions in Article 3(4), (5), and (8) apply. Such a group may apply the 


exclusions in either order, with the cumulative result that only the non-RFS and non-extractives and non-


defence part of the Group can be subject to the remaining provisions of the Convention. However, if the 


Group is not in scope of the Convention after the application of only one or two of those exclusions, it would 


not need to apply the other exclusion(s).    


Paragraph 2 


General definitions 


1850. Paragraph 2 provides for definitions that apply to qualifying extractives groups for purposes of the 


Convention. Several of the definitions in paragraph 2 draw on the term extractives revenues. That term is 


defined in paragraph 3 and equally applies for purposes of paragraph 2.  


1851. Subparagraphs (a) and (b) provide that the terms “allocation factor” and “disclosed segment”, 


respectively, have the meaning assigned to it in Section 4. These definitions are relevant for purposes of 


applying the “disclosed segment approach” to determine the non-extractives financial accounting profit (or 


loss) of the Group. The definition of “allocation factor” provides for a formulaic approach to performing the 


allocation of income and expenses that are not allocated to any particular reported segment, and corporate 


segment income or expenses, in the context of using the existing disclosed segments to calculate the non-


extractives financial accounting profit (or loss) figure. The definition of disclosed segment relies on the 


segments already reported by the Group in its Consolidated Financial Statements.  


1852. Subparagraph (c) defines the term “extractives entity” as any Group Entity for which 75 per cent 


or more of revenues reported in its financial statements are extractives revenues. This effectively applies 


a “predominance test” with reference to the Entity’s revenues. For this purpose, all revenues reported in 


the Entity’s financial statements are taken into account, i.e. both third-party and intra-group revenues.   


1853. This definition is relevant in the context of applying the entity approach to determine the non-


extractives adjusted revenues and non-extractives financial accounting profit (or loss) of the Group.    


1854. Subparagraph (d) defines the term “extractives segment”. This refers to any disclosed segment 


for which 75 per cent or more of the revenues reported by that disclosed segment for a Period are 


extractives revenues. For this purpose, all revenues reported in the segment are taken into account, i.e. 


both third-party and intra-group revenues. This definition effectively applies a “predominance test” with 


reference to the revenues reported by the disclosed segment. This definition is relevant for purposes of 


applying the disclosed segment approach to determine the non-extractives financial accounting profit (or 


loss) of the Group. 


1855. Subparagraph (e) defines the term “mixed entity”. This is a Group entity that is neither an 


extractives entity, nor a non-extractives entity. This is a Group entity for which more than 25 per cent, but 


less than 75 per cent, of its revenues reported in its financial statements are extractives revenues. This 


definition is relevant when using the entity approach to determine the non-extractives adjusted revenues 


and non-extractives financial accounting profit (or loss) of the Group.    


1856. Subparagraph (f) defines the term “mixed entity depreciation”. Where the Group is using the 


disclosed segment approach to calculating the non-extractives financial accounting profit or loss, then in 


respect of a mixed entity which has all of its revenues reported in an extractives segment, the mixed entity’s 
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depreciation is deemed to be zero. In respect of all other mixed entities, the mixed entity depreciation is 


defined as entity depreciation after excluding amounts incurred in the conduct of extractives activities or 


the derivation of extractives revenues. This requires that all entity depreciation of a Group Entity, as 


determined in accordance with Annex B Section 5 must be attributed either directly or indirectly to either 


the out-of-scope component of such Group Entity (i.e., the conducting of extractives activities or derivation 


of extractives revenues) or the remaining in-scope component of such Group Entity. Such attribution would 


need to be performed on a reasonable basis having regard to the business activities that derive benefit 


from the costs in question. This has the effect that the calculation of the entity’s depreciation for the purpose 


of calculating the elimination obligations will only be with respect to the non-extractives depreciation.  


1857. Subparagraph (g) defines the term “mixed entity elimination profit (or loss)”. This starts with the 


mixed entity financial accounting profit (or loss), but that amount is further adjusted in one of two ways. 


First, where the Group is using the disclosed segment approach to calculating the non-extractives financial 


accounting profit or loss, then in respect of a mixed entity which has all of its revenues reported in an 


extractives segment, the mixed entity’s elimination profit (or loss) is deemed to be zero. In all respect of all 


other mixed entities, the extractives items must be removed from the mixed entity financial accounting 


profit (or loss), before applying the ordinary adjustments required by the Elimination Profit (or Loss). Those 


extractives items are extractives revenues, gains and losses relating to the disposal of an extractives asset 


(that is, whether treated as revenue or not, but only if they are reported in the financial statements of the 


mixed entity that is resident in, or its Taxable Presence located in, the Jurisdiction where the extraction is 


undertaken, in line with the principle of the extractives revenues that are otherwise excluded), and 


expenses directly or indirectly incurred in the conduct of extractives activities or in deriving extractives 


revenue. This has the effect that the calculation of the Entity’s profit (or loss) for the purpose of calculating 


the elimination obligations will only be with respect to the non-extractives profit or (loss).      


1858. Subparagraph (h) defines the term “mixed entity financial accounting profit (or loss)”. This definition 


is relevant in the context of applying the entity approach to determine the non-extractives adjusted 


revenues and non-extractives financial accounting profit (or loss) of the Group. Where the Group is using 


the disclosed segment approach to calculating the non-extractives financial accounting profit or loss, then 


in respect of a mixed entity which has all of its revenues reported in an extractives segment, the mixed 


entity’s depreciation is deemed to be zero. In respect of all other mixed entities, it requires identifying the 


extractives revenues and related expenses, as well as the gains or losses from the disposal of an 


extractives asset but only if they are reported in the financial statements of the mixed entity that is resident 


in, or its Taxable Presence located in, the Jurisdiction where the extraction is undertaken, in line with the 


principle of the extractives revenues that are otherwise excluded, and deducting those from the Entity 


Financial Accounting Profit (or Loss) to arrive at the remaining mixed entity profit (or loss).  


1859. Subparagraph (i) defines the term “mixed entity payroll”. Where the Group is using the disclosed 


segment approach to calculating the non-extractives financial accounting profit or loss, then in respect of 


a mixed entity which has all of its revenues reported in an extractives segment, the mixed entity’s 


depreciation is deemed to be zero. In respect of all other mixed entities, mixed entity payroll is defined as 


entity payroll after excluding amounts incurred in the conduct of extractives activities or the derivation of 


extractives revenues. Consistent with mixed entity depreciation, described in paragraph 1856, this requires 


that all entity payroll of a Group Entity, as determined in accordance with Annex B Section 5 must be 


attributed either directly or indirectly to either the out-of-scope component of such Group Entity or the 


remaining in-scope component of such Group Entity on a reasonable basis. This has the effect that the 


calculation of the entity’s payroll for the purpose of calculating the elimination obligations will only be with 


respect to the non-extractives payroll. 


1860. Subparagraph (j) defines the term “mixed entity taxable presence depreciation”. It means the 


taxable presence depreciation of the taxable presence of the mixed entity (as otherwise determined for 
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elimination purposes), then further adjusted to exclude amounts incurred in the conduct of extractives 


activities or the derivation of extractives revenues. This is the same approach as for determining mixed 


entity depreciation, albeit only with regard to the Taxable Presence of that entity.  


1861. Subparagraph (k) defines the term “mixed entity taxable presence elimination profit (or loss)”. This 


broadly mirrors the calculations required for a mixed entity elimination profit (or loss) but adjusted to 


account for the fact that it is only in respect of the Taxable Presence. Where the Group is using the 


disclosed segment approach to calculating the non-extractives financial accounting profit or loss, then in 


respect of a mixed entity that is subject to the Taxable Presence and which has all of its revenues reported 


in an extractives segment, the mixed entity’s elimination profit (or loss) is deemed to be zero.  


1862. In respect of all other Taxable Presences of mixed entities, it starts with the taxable presence 


elimination profit (or loss) determined under Annex B Section 4. Where there are not separate financial 


statements for the Taxable Presence that are followed for tax purposes, then the taxable presence 


elimination profit or loss is as determined by Annex B Section 4, whereby the full taxable presence 


elimination profit (or loss) is multiplied by the main entity’s non-extractives revenues then divided by the 


main entity’s total revenues. The definition of mixed entity taxable presence elimination profit (or loss) then 


excludes extractives items. Those extractives items are extractives revenues, gains and losses relating to 


the disposal of an extractives asset (that is, whether treated as revenue or not but only if they are reported 


in the financial statements of the Taxable Presence located in the Jurisdiction where the extraction is 


undertaken, in line with the principle of the extractives revenues that are otherwise excluded), and 


expenses directly or indirectly incurred in the conduct of extractives activities or in deriving extractives 


revenue. This has the effect that the calculation of the Taxable Presence’s profit (or loss) for the purpose 


of calculating the elimination obligations will only be with respect to the non-extractives profit or (loss). 


1863. Subparagraph (l) defines the term “mixed entity taxable presence payroll”. It means the taxable 


presence payroll of the Taxable Presence of the mixed entity (as otherwise determined for elimination 


purposes), then further adjusted to exclude amounts incurred in the conduct of extractives activities or the 


derivation of extractives revenues. This is the same approach as for determining mixed entity payroll, albeit 


only with regard to the Taxable Presence of that entity.  


1864. Subparagraph (m) defines the term “mixed segment”. This refers to any disclosed segment that is 


not an extractives segment or a non-extractives segment. This effectively captures disclosed segments 


whose (third-party and intra-group) revenues are comprised more than 25 per cent, but less than 75 per 


cent, of extractives revenue. This definition is relevant for purposes of applying the disclosed segment 


approach to determine the non-extractives financial accounting profit (or loss) of the Group.  


1865. Subparagraph (n) defines the term “non-extractives adjusted profit before tax”. The definition 


follows closely the mechanism in Annex B Section 2 to make adjustments to the tax base, and to deduct 


non-extractives relevant losses, except that it is based on the Covered Group’s non-extractives financial 


accounting profit (or loss). 


1866. Subparagraph (o) defines “non-extractives adjusted revenues”. This term is relevant to the 


revenue test in Article 3(1)(a), and as the basis for determining and allocating the amount of taxable profit 


of a Covered Group that conducts extractives activities. Non-extractives adjusted revenues of a Group for 


a Period means the Adjusted Revenues of the Group for the Period modified to exclude all revenues that 


are extractives revenues. In relying on the defined term ‘extractives revenues’, the definition refers only to 


the specific types of revenues that fall within that definition, including revenues booked in the Jurisdiction 


of extraction. By starting with the defined term ‘Adjusted Revenues’ of the Group (i.e. the term as generally 


used throughout the Convention, rather than that term as replaced in Section 3 of the Annex) it means that 


the term non-extractives adjusted revenues only excludes extractives revenues that were otherwise 
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included in the Consolidated Financial Statements (i.e. third party revenues). As such, the revenue test in 


Article 3(1)(a) ensure that the non-extractives revenue test will only be met where the non-extractives third-


party revenue exceeds EUR 20 billion. 


1867. Subparagraph (p) defines the term “non-extractives eligible net losses”. This definition follows that 


found in Annex B Section 2(5)(a), but ensures that only losses from non-extractives activities are included 


in the calculation. The same approach is taken with respect to regulated financial institutions. 


1868. Subparagraph (q) defines the term “non-extractives eligible prior period”. This definition follows 


that found in Annex B Section 2(5)(b), but applies by reference to non-extractives unused losses. This 


ensures that only those losses related to non-extractives activities are captured. 


1869. Subparagraph (r) defines the term “non-extractives entity”. It is a Group entity for which 75 per 


cent or more of its revenues, as reported in its financial statements, are not extractives revenues. This 


definition is relevant when using the entity approach to determine the non-extractives adjusted revenues 


and non-extractives financial accounting profit (or loss) of the Group.    


1870. Subparagraph (s) defines the term “non-extractives entity depreciation”. Where the Group is using 


the disclosed segment approach to calculating the non-extractives financial accounting profit or loss, then 


in respect of a non-extractives entity which has all of its revenues reported in an extractives segment, the 


non-extractive entity’s depreciation is deemed to be zero. In respect of all other non-extractives entities, 


the non-extractives entity depreciation is defined as entity depreciation that would otherwise be determined 


under Annex B Section 4 (Elimination Profit (or Loss)) multiplied by the non-extractives entity financial 


accounting profit (or loss) then divided by Entity Financial Accounting Profit (or Loss). This requires that all 


entity depreciation of a Group Entity, as determined in accordance with Annex B Section 5 must be 


allocated based on the ratio of non-extractives profits to total profits of the Group Entity. This quantitative 


approach is taken on the basis that such Group Entities are comprised predominantly of non-extractives 


activities and therefore a more streamlined approach is taken to allocate expenses without significant 


inaccuracy arising. 


1871. Subparagraph (t) defines the term “non-extractives entity elimination profit (or loss)”. This means 


the non-extractives entity financial accounting profit (or loss), further adjusted in one of two ways. Where 


the Group is using the disclosed segment approach to calculating the non-extractives financial accounting 


profit or loss, then in respect of a non-extractives entity which has all of its revenues reported in an 


extractives segment, the non-extractive entity’s elimination profit (or loss) is deemed to be zero. In respect 


of all other non-extractives entities, the adjustments required for the Elimination Profit (or Loss) are 


performed on a pro rata basis, in the same proportion as was used in calculating the non-extractives entity 


financial accounting profit (or loss) i.e. the proportion of non-extractives revenue to total revenues for that 


entity. This has the effect that the calculation of the entity’s profit (or loss) for the purpose of calculating 


the elimination obligations will only be with respect to the non-extractives profit or (loss). 


1872. Subparagraph (u) defines the term “non-extractives entity financial accounting profit (or loss)”. This 


definition is relevant in the context of applying the entity approach to determine the non-extractives 


adjusted revenues and non-extractives financial accounting profit (or loss) of the Group. It follows a similar 


concept as the approach taken to a non-extractives segment when using the disclosed segment approach. 


In doing so, it adjusts the Entity Financial Accounting Profit (or Loss) of the non-extractives entity to exclude 


gain or loss from the disposal of an extractives asset but only if they are reported in the financial statements 


of the non-extractives entity that is resident in, or its Taxable Presence located in, the Jurisdiction where 


the extraction is undertaken, in line with the principle of the extractives revenues that are otherwise 


excluded, and then reducing that proportionally by reference to the proportion that the non-extractives 
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revenues reported in the entity’s financial statements (i.e. both third party and intra-group revenues) are to 


the total revenues of the entity.  


1873. Subparagraph (v) defines the term “non-extractives entity payroll”. Where the Group is using the 


disclosed segment approach to calculating the non-extractives financial accounting profit or loss, then in 


respect of a non-extractives entity which has all of its revenues reported in an extractives segment, the 


non-extractive entity’s payroll is deemed to be zero. In respect of all other non-extractives entities, the non-


extractives entity payroll is defined as entity payroll multiplied by the non-extractives entity profit (or loss) 


then divided by Entity Profit (or Loss). Consistent with non-extractives entity depreciation, this requires that 


all entity payroll of a Group Entity, as determined in accordance with Annex B Section 5 must be attributed 


either directly or indirectly to either the out-of-scope component of such Group Entity or the remaining in-


scope component of such Group Entity based on a profit allocation key.  


1874. Subparagraph (w) defines the term “non-extractives entity taxable presence depreciation”. It 


means the taxable presence depreciation of the Taxable Presence of the non-extractives entity multiplied 


by a proportion. That proportion is the non-extractives entity financial accounting profit (or loss) then divided 


by Entity Financial Accounting Profit (or Loss). This is the same approach as for determining non-


extractives entity depreciation, albeit only with regard to the Taxable Presence of that entity. 


1875. Subparagraph (x) defines the term “non-extractives entity taxable presence elimination profit (or 


loss)”. Where the Group is using the disclosed segment approach to calculating the non-extractives 


financial accounting profit or loss, then in respect of a non-extractives entity that is subject to the Taxable 


Presence and which has all of its revenues reported in an extractives segment, the mixed entity’s 


Elimination Profit (or Loss) is deemed to be zero.  


1876. In all respect of all other non-extractives entity taxable presences, it starts with the taxable 


presence elimination profit (or loss) determined under Annex B Section 4. Where there are not separate 


financial statements for the Taxable Presence that are followed for tax purposes, then the taxable presence 


elimination profit or loss is as determined by Annex B Section 4, whereby the full taxable presence 


elimination profit (or loss) is multiplied by the main entity’s non-extractives revenues then divided by the 


main entity’s total revenues. This is then reduced by a proportion so that only non-extractives items are 


captured. That proportion is the same proportion as was used in calculating the non-extractives entity 


financial accounting profit (or loss) i.e. the proportion of non-extractives revenue to total revenues for that 


entity. Those extractives items are extractives revenues, gains and losses relating to the disposal of an 


extractives asset (that is, whether treated as revenue or not but only if they are reported in the financial 


statements of an Entity that is resident in, or a Taxable Presence located in, the Jurisdiction where the 


extraction is undertaken, in line with the principle of the extractives revenues that are otherwise excluded), 


and expenses directly or indirectly incurred in the conduct of extractives activities or in deriving extractives 


revenue. This has the effect that the calculation of the Taxable Presence’s profit (or loss) for the purpose 


of calculating the elimination obligations will only be with respect to the non-extractives profit or (loss). 


1877. Subparagraph (y) defines the term “non-extractives entity taxable presence payroll”. It means the 


taxable presence payroll of the Taxable Presence of the non-extractives entity multiplied by a proportion. 


That proportion is the non-extractives entity financial accounting profit (or loss) then divided by Entity 


Financial Accounting Profit (or Loss). This is the same approach as for determining non-extractives entity 


payroll, albeit only with regard to the Taxable Presence of that entity. 


1878. Subparagraph (z) provides two alternative approaches to calculate the Group’s non-extractives 


financial accounting profit (or loss): the disclosed segment approach (subparagraph (z)(i)) and the entity 


approach (subparagraph (z)(ii)). The aim in both cases is to isolate the profits (or losses) of the non-


extractives part of the Group as though it formed its own separate Group. As such, the Group’s non-
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extractives financial accounting profit (or loss) comprises third-party revenues and expenses, as well as 


certain intra-group revenues and expenses. In both approaches, the rule draws upon the defined term 


extractives revenues. As this term does not refer only to revenues that are reported in the Consolidated 


Financial Statements (i.e. after elimination of intra-group transactions), but all revenues that meet this 


definition, the effect in applying the rest of the mechanical rules is that profits from extractives are still 


excluded if they were earned from other members in the Group. This further has the effect that only the 


extractives profits (i.e. those related to the extractives revenues as defined, including therefore the profits 


booked in the Jurisdiction of extraction) are excluded.   


1879. Subparagraph (z)(i) sets out the disclosed segment approach to determine the Covered Group’s 


non-extractives financial accounting profit (or loss). This approach applies at the election of the Group, if 


the Group reports one or more disclosed segments. Under the disclosed segment approach, the non-


extractives financial accounting profit (or loss) of the Group is calculated by taking the Financial Accounting 


Profit (or Loss) of the Group, as defined in Article 2 and sequentially performing the deductions under 


clauses (A), (B) and (C). Clause (A) relates to a segment that reports predominantly extractives revenue 


(“an extractives segment”), where predominant is measured as 75 per cent of the disclosed segment 


revenues. Clause (B) relates to a segment that reports predominantly non-extractives revenue (“a non-


extractives segment”), where predominant is measured as 75 per cent of the disclosed segment revenues. 


Clause (C) relates to a segment that does not meet either predominance test (“a mixed segment”).  


1880. First, under clause (A), the following adjustments must be made to the Financial Accounting Profit 


(or Loss) of the Group where any disclosed segment is an extractives segment (defined in paragraph 2(e)): 


(1) to exclude all revenues and expenses reported in any extractives segment reported in the Consolidated 


Financial Statements; (2) to include all revenues and expenses reported in any non-extractives segment 


or any mixed segment from transactions with an extractives segment; (3) to exclude any unallocated 


income, unallocated expense, and corporate segment income or expense that are allocable to any 


extractives segment using the allocation factor applicable to the disclosed segment (see discussion in 


Annex C Section 4 for further detail); and (4) to exclude gains or losses from disposal of an extractives 


asset but only if they are reported in the financial statements of an Entity that is resident in, or a Taxable 


Presence located in, the Jurisdiction where the extraction is undertaken, in line with the principle of the 


extractives revenues that are otherwise excluded.  


1881. Under clause (B), a second series of adjustments are made to the Financial Accounting Profit (or 


Loss) of the Group – as adjusted by clause (A) – where any disclosed segment is a non-extractives 


segment (defined in paragraph 2(w)). The purpose is start with the results of clause (A), and to further 


deduct the portion of the segment that represents the extractives profits reported in the segment.  


1882. There are two parts to clause (B). The purpose of the first part of clause (B) is to use the segment 


financial accounting profit (or loss) (as calculated under Annex C Section 4) as the starting point, exclude 


gains or losses from disposal of an extractives asset but only if they are reported in the financial statements 


of an Entity that is resident in, or a Taxable Presence located in, the Jurisdiction where the extraction is 


undertaken, in line with the principle of the extractives revenues that are otherwise excluded, and to adjust 


that proportionally by reference to the proportion that the extractives revenues reported in the segment 


(i.e. both third party and intra-group revenues) are to the total revenues of the segment. This is a way to 


use the reported profit figure (as adjusted), and exclude a portion of that profit that is attributable to 


extractives, using a pro rata calculation. It makes that calculation by multiplying the revenues reported in 


the non-extractives segment that are extractives revenues by a quotient. That quotient is that segment’s 


financial accounting profit (or loss) as calculated under Annex C Section 4, and divided by the total 


revenues reported by that segment for the Period. For example, if the extractives revenues reported in the 


segment were EUR 20, the segment financial accounting profit (or loss) was EUR 10, and the total 
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revenues reported by the segment were EUR 100, then the first part of clause (B) would find that the 


amount of extractives profit to be deducted was [20 x (10/100)] = 2.   


1883. The second part of clause (B) requires additional adjustments to exclude unallocated income and 


corporate segment income, less any unallocated expenses and corporate segment expense, that are 


allocable to the non-extractives segment (using the allocation factor). It excludes the amount that the 


extractives revenues of the segment bear to the total revenues of the non-extractives segment. 


1884. Third, under clause (C), a third and final series of adjustments is made, starting with the results 


calculated under clauses (A) and (B), where a disclosed segment is a mixed segment. There are four 


cumulative adjustments. First, to exclude extractives revenues reported in the mixed segment in the 


Consolidated Financial Statements (i.e. the third party revenues attributable to extractives). Second, to 


exclude gains or losses from disposal of an extractives asset but only if they are reported in the financial 


statements of an Entity that is resident in, or a Taxable Presence located in, the Jurisdiction where the 


extraction is undertaken, in line with the principle of the extractives revenues that are otherwise excluded. 


Third, to exclude expenses reported in the mixed segment reported in the Consolidated Financial 


Statements that are directly or indirectly incurred in the conduct of extractives activities or the derivation of 


extractives revenues. Direct and indirect expenses refers to the expenses that are already allocated to the 


mixed segment as reported in the Consolidated Financial Statements and no further appointment or cost 


allocation is required.  Fourth, to exclude unallocated income and corporate segment income, less any 


unallocated expenses and corporate segment expense, that are allocable to the mixed segment (using the 


allocation factor). The amount that is deducted is the amount determined by applying the ratio of the 


extractives revenues of the segment divided by the total revenues of the mixed segment. 


1885. Subparagraph (z)(ii) sets out the entity approach to determine the Group’s non-extractives 


financial accounting profit (or loss). This approach applies at the election of the Group, or where it does 


not report disclosed segments and therefore cannot apply the disclosed segment approach described in 


subparagraph (z)(i). Under the entity approach, the Group’s non-extractives financial accounting profit (or 


loss) is calculated by adding the mixed entity financial accounting profit (or loss) of all mixed entities and 


the non-extractives entity financial accounting profit (or loss) of all non-extractives entities. It does not add 


the results of any extractives entities, which are excluded in full. See definitions of mixed entity profit (or 


loss) and non-extractives entity profit (or loss).  


1886. Subparagraph (aa) defines the term “non-extractives inter-segment revenues” to mean the sum of 


revenues reported in a mixed segment and non-extractives segment that relate to transactions with an 


extractives segment, but not including revenues that are extractives revenues. This definition applies for 


purposes of determining the Group’s non-extractives pre-tax profit margin when using the disclosed 


segment approach. It is the mechanism by which relevant intra-group revenues are added back (given that 


they were eliminated in the consolidated financial statements), that gives effect to the principle that the 


extractives portion of the Group is treated as a separate Group for the purpose of calculating the exclusion.  


1887. Subparagraph (bb) defines the term “non-extractives pre-tax profit margin”. There are two 


approaches to calculating the non-extractives pre-tax profit margin, the disclosed segment approach and 


the entity approach.  


1888. If the disclosed segment approach is used for calculating the non-extractives financial accounting 


profit (or loss), the non-extractives pre-tax profit margin is calculated by taking the non-extractives adjusted 


profit before tax of the Group for the Period, without taking into account non-extractives relevant net losses, 


and dividing that amount by the sum of the non-extractives adjusted revenues and the non-extractives 


inter-segment revenues of the Group for the Period. This mirrors the approach taken to the calculation of 


the pre-tax profit margin of a Group, defined in Article 3(3), but is adjusted to remove the profit and 
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revenues derived from extractives, and ensures that transactions within the extractives part of the group 


and the rest of the group are taken into account. 


1889. If the entity approach is used for calculating the non-extractives financial accounting profit (or loss), 


the non-extractives pre-tax profit margin is calculated by taking the non-extractives adjusted profit before 


tax of the Group for the Period, without taking into account non-extractives relevant net losses, and dividing 


that amount by the sum of the non-extractives adjusted revenues, and relevant intra-group revenues. 


Those are the revenues reported in the financial statements of all mixed entities after deducting extractives 


revenues and the revenues reported in the financial statements of all non-extractives entities after 


deducting extractives revenues, to the extent that those revenues are not derived from transactions with 


another mixed entity or non-extractives entity. This means that the rule removes the profit and revenues 


derived from extractives, and ensures that transactions within the extractives part of the group and the rest 


of the group are taken into account. In effect, that requires reconsolidation of the results of the non-


extractives entities and mixed entities, after excluding the extractives results.   


1890. Subparagraph (cc) contains the definition of “non-extractives relevant net losses”. These are the 


losses to be carried forward and deducted in the calculation of the Covered Group’s non-extractives 


adjusted profit before tax for a Period. The definition ensures that the calculation of relevant net losses for 


Groups that conduct extractives activities only includes the appropriate losses (i.e. not the losses that 


relate to the extractives). Non-extractives relevant net losses include the same two components as relevant 


net losses in the general rules under Annex B Section 2(3), except they are calculated with reference only 


to the appropriate losses. First, non-extractives relevant net losses always include the non-extractives 


eligible net losses (i.e. historical losses incurred within the Covered Group itself). Second, they can also 


include transferred losses (i.e. historic losses incurred by a separate business that has since been 


transferred to the Covered Group). Such transferred losses are determined in accordance with the general 


rules in Annex B Section 2(3)(b) and (4) (including as they relate to the modalities of lodging the election), 


but with reference only to the appropriate (i.e. non-extractives) losses of the transferred group, entity or 


predecessor group. This second part of the definition is only relevant if the Covered Group has made an 


election to recognise transferred losses in respect of a particular business combination or division. See the 


discussion in Annex B Section 2(3)(b) for further detail. Note that losses that relate to the extractives are 


not carried forward (for example, where a Group carried out exploration in a Period, which was an expense 


that created a loss, and the generation of resulting extractives revenue and profits do not arise until some 


years later). In the event that the extractives business becomes profitable in the future, there is no need 


for using such previous losses, given that the profit relating to the extractives business is excluded in any 


event. The same approach is taken with respect to regulated financial institutions.  


1891. Subparagraph (dd) defines the term “non-extractives segment”. This refers to any disclosed 


segment for which 75 per cent or more of the revenues reported in the disclosed segment for a Period are 


not extractives revenues. This definition is relevant for purposes of applying the disclosed segment 


approach to determine the non-extractives financial accounting profit (or loss) of the Group.  


1892. Subparagraph (ee) defines the term “non-extractives unused loss”. This definition follows that 


found in Annex B Section 2(5)(h), but provides that the loss is calculated by reference to the non-extractives 


financial accounting profit and loss of a prior Period and therefore removes the profits and losses derived 


from extractives activities. 


1893. Subparagraph (ff) defines the term “revenues”. This includes revenues derived from an extractives 


joint venture in the same proportion as the Group’s share of profit or loss derived from the extractives joint 


venture. This is to clarify that for the purpose of the calculations in paragraph 2, the results of an extractives 


joint venture must be taken into account, even if such results were not reported in the “revenue” line item 


in the relevant financial statements. Once included in the term revenues, the rest of the mechanical 
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calculations in paragraph 2 then ensure that both the relevant revenue and profits from an extractives joint 


venture are excluded from the Convention. Extractives joint venture is defined in paragraph 3. Not all 


revenue from an extractives joint venture qualifies for the exclusion. This is explained in the discussion of 


the definition of extractives revenue below.  


1894. Subparagraphs (gg) and (hh) define the term “unallocated expense” and “unallocated income”. 


These have the meaning assigned to it in Annex C Section 4, and the explanation in the Explanatory 


Statement equally applies in this context.  


Paragraph 3 


Definition of qualifying extractives group and related terms 


1895. Paragraph 3 provides additional definitions for applying the Convention to a qualifying extractives 


group. These definitions apply to identify a qualifying extractives group, all other definitions necessary to 


support that definition, and to perform the calculations required in paragraph 2. 


Qualifying extractives group 


1896. The definition of a qualifying extractives group in subparagraph (a) contains a gateway test. This 


gateway test is applied by looking at the Group as a whole, and not separately for each transaction, project 


or segment.  


1897. A Group that meets the gateway test is a qualifying extractives group. This can be the case even 


if the Group engages in a significant number of activities that are not extractives activities or is engaged in 


a relatively small amount of extractives activities. This is so because any amount of extractives profits that 


meets the relevant definitions is always excluded by these provisions in the Convention. In other words, 


the purpose of the gateway test is to act as an integrity measure to ensure the Group does engage in some 


extractives activities, rather than a test that requires the Group to be primarily or predominantly engaged 


in extractives activities.  


1898. The amount of the profits of the Group that would be excluded by virtue of being profits derived 


from extractives is then determined separately by the rest of the provisions in Annex C Section 3. Those 


mechanical calculation provisions use a ‘predominance’ test when using the disclosed segment approach, 


not because a Group must derive predominantly extractives revenue, but as a simplified methodology for 


isolating the extractives revenue and extractives profits once it has already been determined that the Group 


is a qualifying extractives group.    


1899. The definition of a qualifying extractives group contains a dual test, both limbs of which must be 


satisfied. The first is an activity test, and the second is a revenue test. Each limb is discussed in turn.  


1900. The activities limb of the test provides that in order to be a qualifying extractives group, the Group 


must be engaged in exploration, development or extraction as a principal on its own account. The language 


uses the term exploration, development “or” extraction, to signify that a Group is not required to do all three 


activities in order to meet the activities limb of the test. In practice, many Groups will also be engaged in 


extraction. However, this language provides for cases where a Group that is in scope of the Convention is 


only engaged in the exploration or development.  


1901. The terms exploration, development or extraction are used in this definition, instead of the wider 


defined term extractives activities, which covers a wider range of activities, such as certain processing and 


transportation. This is to focus the test on whether the Group is engaged in the activities directly connected 


with the initial exploration, development or extraction which are unique to the extractives business. A 
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consequence of this is that a Group would not be a qualifying extractives group if: it is only engaged in 


purchasing another Group’s extractive products to perform processing without doing the extraction (such 


as a refinery or smelter), only engaged in transportation (such as a pipeline), or only engaged in trading 


and selling extractives commodities.  


1902. The language refers to being engaged in the activities as a principal on its own account, or under 


a resource development agreement. The first part of this language “principal on its own account” is to 


signify that the Group must be involved in and exposed to the economic risks of the exploration, 


development or extraction. For example, the holder of the licence or rights to explore or exploit would 


generally be acting as a principal on its own account. It does not require that the Group be conducting the 


exploration, development or extraction itself (and for this reason, the language further uses the term 


“engaged in” rather than “conducting”). This accounts for cases where a Group engages a contractor or 


service provider to conduct the exploration, development or extraction on behalf of the Group. In these 


cases, the Group still bears the economic risks that are associated with the activities, and maintains the 


interest in the underlying licences and the extractive product that is ultimately extracted. For example, a 


Group engaged in exploration that acts as a principal on its own account bears the economic risks of the 


exploration proving to be unsuccessful or not commercially viable to extract. A Group engaged in 


development that acts as a principal on its own account bears the economic and financial risks associated 


with the development - cost overruns for example. A Group engaged in extraction that acts as a principal 


on its own account bears the economic risks of the product being more costly to extract i.e. higher operating 


costs than the feasibility study and economic modelling suggested, for example.  


1903. A contractor or service provider, on the other hand, is not engaged in exploration, development or 


extraction within the meaning of paragraph 3(a). A contractor or service provider earns service revenue for 


the performance of its functions and bears risk in relation to the performance of the services provided which 


may not be linked to the successful outcome of the exploration, development, or extraction. Consequently, 


the contractor or service provider is insulated from the underlying risks and successes of the exploration, 


development or extraction activities to derive an extractive product i.e. market risk, price risk, resource 


availability risk, volume risk etc. As such, the contractor or service provider is not engaged in the activities 


as a principal on its own account, and the revenue and profits that are derived by the contractor or service 


provider is not subject to the exclusion.  


1904. The test for whether a group is acting as a principal on its own account focuses on the differing 


risk profiles between the contractor or service provider and a Group engaged in extractives as generally 


the functions would be similar if the contractor or service provider or a Group conducted the activities 


themselves. As a result, the test focuses on the entity that bears the economic risks as they are entitled to 


the economic rents that are derived directly from the extractives activities and revenue and profits will be 


ultimately taxed by the source Jurisdiction.  


1905. The reference to acting as a principal on its own account is also within the context of the chapeau 


language, which recognises that a Group can be a qualifying extractives group where the relevant activities 


are conducted directly, or indirectly through an extractives joint venture or resource development 


agreement. For example, under a resource development agreement, the government may retain title to 


the underlying resource but has engaged the Group to act as contractor or concessionaire. This is different 


from the case of a contractor or service provider referred to above, because under a resource development 


agreement, the Group still bears economic risks associated with the project (such as having access to the 


extracted product and/or being entitled to a share of the profits), rather than earning a service fee for the 


provision of service functions only. See further discussion under the definitions of extractives joint venture 


and resource development agreement.  
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1906. The revenue limb of the gateway test is that the Group must derive extractives revenues, which in 


aggregate have a substantial connection with its exploration, development or extraction. Extractives 


revenues is a defined term, which means revenues from extractives activities (including certain processing 


and transportation), sales of extractives products and products resulting from qualifying processing, 


associated gains and losses from derivative instruments, and sales of extractives assets held in the course 


of carrying out the Group’s extractives activity. As such, the definition of extractives revenue is broader 


than just revenues derived from exploration, development or extraction, meaning that the scope of the 


exclusion of profits from Extractives is wider than exploration, development or extraction. The meaning of 


extractives revenues is further discussed below under that definition, and that discussion applies also for 


purposes of the revenue limb of the gateway test. For example, with respect to a Group that was only 


engaged in exploration or only engaged in development, in such cases, the exclusion will only apply with 


respect to revenue (and profits) that meet the definition of extractives revenues. This includes that such 


revenues are booked in the Jurisdiction where the extraction would take place (see discussion in 


paragraphs 1938 through 1939 for how this applies in the context of exploration and development, which 


occurs prior to and possibly without any subsequent extraction). This means that the exclusion would not 


apply for a Group engaged only in exploration or development which was booked remotely from the 


Jurisdiction of extraction because such revenues would not meet the definition of extractives revenues; 


rather, it will necessarily be revenue and profits that are taxable by the Jurisdiction of extraction. 


1907. In other words, to apply the exclusion, a Group would follow these two tests, in order. First: is the 


Group engaged in exploration, development or extraction as a principal on its own account, as per the first 


limb of the definition? If no, then the group does not qualify for the exclusion (even if it does the other 


activities that could have generated extractives revenues, such as qualifying processing). Second: if the 


answer to the first question is yes, then does the Group meet the second limb of the gateway test? If yes, 


then the Group’s revenues from the wider range of extractives activities can be excluded (i.e. the 


exploration revenues, development revenues, extraction revenues, qualifying processing revenues, and 


qualifying transportation revenues), as well as other items within the definition of extractives revenues. 


1908. However, because the scope of extractives revenues that can qualify for the exclusion is broader 


than this initial test looking at whether the Group is engaged in exploration, development or extraction, 


there is need for an integrity measure. This is the “substantial connection” test, contained in the second, 


revenue limb of the gateway test. It ensures that the types of extractives revenues that are beyond 


exploration, development or extraction (such as revenue from qualifying processing, certain revenue from 


derivatives, or revenue from qualifying transportation) are not unduly brought within the exclusion, for 


example, because that is their main business, and it is not connected to the exploration, development or 


extraction activities of the Group. The substantial connection test asks whether there is a sufficient 


relationship between the extractives revenue and the Group’s exploration, development or extraction.  


1909. The substantial connection between the extractives revenue and the exploration, development or 


extraction is tested in the aggregate. This means that the test does not apply per tonne or barrel, for 


example, to determine whether the connection between the extractives revenue and the activity is 


substantial for every transaction or for each type of extractive product. In addition, it would be difficult to 


set a bright line test for whether in quantitative terms the Group’s revenue is proportionate to the 


exploration, development or extraction, for example given the risks involved in exploration and the long 


lead time from which no revenues may be derived, given that the test is not governed by the ultimate size 


of the Group, and given the volatility in the extractives industry where revenues can be governed by 


external market factors. Rather, the substantial connection test means looking at the Group’s extractives 


business overall, to understand whether the Group’s derivation of extractives revenue is connected to the 


Group’s engagement in exploration, development or extraction. This means it is not a granular, quantitative 


inquiry, but an overall qualitative inquiry, to which the answer is either ‘yes’ or ‘no’.  
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1910. The focus of the test is the relationship between the exploration, development or extraction and 


the extractives revenue. It is not intended to mean that a Group can only be a qualifying extractives group 


if substantially all of its revenues are extractives revenues. For example, a conglomerate may be genuinely 


engaged in extraction deriving extractives revenues that reflect its engagement in exploration, 


development or extraction, even though they are diversified and generate revenue from non-extractive 


sources. The Group can still be a qualifying extractives group, and its extractives profits must still be 


excluded from the scope of the Convention. For the same reason the “substantial connection” test does 


not require that the size of the extractives revenues be significant in absolute terms for the Group. For 


example, a conglomerate may have a small interest in proportion to the absolute size of the Group in an 


extractive project (where it is engaged in the extraction through the relevant extractives joint venture 


partners), and the Group could still be a qualifying extractives group.  


1911. To simplify the substantial connection test, where the Group is engaged in a significant amount of 


exploration, development or extraction in absolute terms, it is presumed to have met the “substantial 


connection” test e.g. large oil and gas and mining Groups. This could include, but not be limited to, the 


following:  


• a Group holds multiple licenses or rights to explore or extract in the ordinary course of its business;  


• a Group is required to comply with accounting standards unique to extraction, such as Financial 


Accounting Standards Board Extractive Activities – Oil and Gas, or Committee for Mineral 


Reserves International Reporting Standards – for Mining;  


• the balance sheet of the Group discloses mining properties, exploration/ evaluation/ mineral 


resource assets or mining/ mineral right assets (or hydrocarbon equivalents i.e. proved and 


probable oil reserves); 


• disclosure of reserves or extractive resources under domestic or international reporting standards; 


• industry codes, such as North American Industry Classification System, indicating the primary 


activity is related to extraction (such as crude petroleum extraction, natural gas extraction, iron ore 


mining, all other metal ore mining).  


1912. On the other hand, the substantial connection test would not be met where the engagement of the 


Group in exploration, development or extraction is disconnected or unrelated to the extractives revenues 


of the Group. Disconnected or unrelated means that the substantial connection test would not be able to 


be met, for example, where a Group’s exploration, development or extraction is in respect of a different 


kind of extractive product from which the Group is deriving most of its extractives revenues. Likewise, it 


would not be met if close to all of its extractives revenues are from a business function that is not reliant 


on and is separate from the Group’s exploration, development or extraction; in other words, where the 


Group’s production of extractive products does not affect the size, risk or success of the rest of the Group’s 


extractives revenues. Examples of this include where the Group:  


• has immaterial investments in oil extraction, but earns close to all of its profits from commodities 


trading, including substantial trading in commodities that are not oil and are unconnected to the 


Group’s own interests in oil extraction.   


• engages in an immaterial amount of oil extraction, but earns close to all of its revenues from 


operating a gas pipeline. 
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• has an immaterial ownership interest in an exploration license for a copper mine, but earns a 


significant amount of extractives revenues from refining crude oil into refined oil products.  


• has insignificant interests in oil extraction, but earns close to all of its profits from operating a 


shipping business, for which most of the revenue is derived from service fees charged to transport 


third parties products. 


• conducts qualifying processing with respect to copper concentrate, but most of the copper 


concentrate was purchased from a third party rather than being extracted by the Group.    


1913. Finally, the first part of the definition of qualifying extractives group provides that the exploration, 


development or extraction activities can be performed directly or indirectly through an extractives joint 


venture or a resource development agreement. This means that the two limbs of the gateway test may be 


able to be satisfied by the direct engagement in exploration, development or extraction activities and direct 


generation of extractives revenue, or it may be able to be satisfied indirectly through a Group’s interest in 


that activity and revenues i.e. through an extractives joint venture or a resource development agreement. 


This form of arrangement would not disqualify a Group from being treated as being engaged in exploration, 


development or extraction as a principal on its own account.    


Development 


1914. Subparagraph (b) sets out the term development which means the process of drilling, excavating, 


constructing and maintaining the facilities to conduct exploration, extraction, or qualifying processing, as 


well as the infrastructure supporting those facilities, decommissioning, site restoration or rehabilitation. 


This recognises that in order to extract an extractive product and/ or engage in qualifying processing, the 


development of exploration and extraction facilities is required, and as such is a central part of the 


extractives process. Likewise, decommissioning an extraction or processing plant and equipment and 


rehabilitating or restoring a site of extraction or qualifying processing, for example following the completion 


of operations in order to return the site to its natural state, is also a central part of these processes and 


may be a requirement of the government as a term of the licence. The development process is a 


prerequisite to the extraction process which adds significant value to the underlying extractive product and 


is uniquely tied to the source country’s taxing rights. 


Exploration 


1915. Subparagraph (c) defines exploration. Exploration means the process of searching for and 


evaluating an extractive product resource deposit or reservoir. Exploration includes a range of activities to 


help determine the feasibility for commercial exploitation of a particular deposit or reservoir. The 


exploration process is aimed at determining whether there is in a particular location a resource of sufficient 


quality and quantity to make an extraction project commercially viable which includes the process of 


ascertaining the size of the discovery and apprising its physical characteristics. The exploration process is 


a prerequisite to the extraction process which adds significant value to the underlying extractive product 


and is uniquely tied to the source country’s taxing rights, for example, where the source country taxes the 


resulting profits or gain derived from selling an exploration or extraction licence, the value of which is based 


on the findings of the exploration about resources located in that Jurisdiction. 


1916. Exploration is a broad term and is designed to capture all exploration activities that are in 


connection with searching for and evaluating an extractive product. This includes, but is not limited to, 


aerial surveys, geophysical surveys, geological studies, environmental assessment, core testing, the 


drilling of test wells and excavation of sample pits (chemical composition of the resource). Exploration also 


includes any related work associated with the evaluation on the commercial viability of the project including 
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by not limited to conceptual designs, feasibility studies, economic modelling and front-end engineering 


design or equivalent.   


Extraction 


1917. Subparagraph (d) defines extraction, which means the removal of extractive products from their 


natural site or mine tailings. The definition focuses on the activities of obtaining a saleable product from 


the extractive product.  


1918. The definition is limited to an extractive product, discussed below. The reference to the removal of 


extractive products from mine tailings confirms that the exclusion applies in cases where the initial material 


or by-product removed from the earth is stockpiled/ stored, but where it later becomes economically viable 


to extract the valuable material from that stockpile, mine tailing or store. This means that the extraction 


need not take place all at the same time immediately after the initial removal of the material form the earth.  


1919. The definition also provides that it includes carbon capture utilisation and storage (CCUS) engaged 


in connection with such removal of extractive products. CCUS is the activity of capturing carbon dioxide, 


and either transforming it into another product (such as construction materials), or storing it. It necessarily 


includes the transportation necessary to move the carbon dioxide to the storage location.  


1920. CCUS activities would be part of the definition of extraction only to the extent they are conducted 


in connection with the Group’s removal of extractive products from their natural site or mine tailings. It is 


only included to the extent it is incidental to the main definition, in the context of extractives activity; and 


as such it would not extend to standalone CCUS services, or those conducted in connection with later 


stage industrial processes. See also discussion of CCUS in connection with the definition of “qualifying 


processing”.   


Extractive product  


1921. Subparagraph (e) defines extractive product. The definition of extractive product appears as part 


of the definitions of exploration, extraction, qualifying processing, qualifying transportation, and in the 


definition of extractives revenue.  


1922. The concept of an extractive product is a non-renewable, tangible item / product that naturally 


occurs in, and is extracted from the Earth’s crust. The reference to “naturally occurs in” means that it cannot 


be synthetic or manmade. The reference in the definition to items removed from the Earth’s crust means 


that the exclusion does not extend to renewable resources, such as solar, water or wind. This also creates 


parity of outcomes, given that the revenue from such activities is the selling of power, which is not excluded 


even when based on an extractive product.   


1923. The definition of extractive product refers to a solid, liquid or gas that is extracted from the Earth’s 


crust. The definition further provides that the item/ product is in the form in which it exists upon its recovery 


or severance from its natural state i.e. it has not undergone any significant processing or changes from the 


original product that is extracted. This language distinguishes an extractive product from a later-stage 


product that has undergone alteration by virtue of additional processing activities (but which may be 


covered by the definition of qualifying processing).   


1924. Finally, the last part of the definition notes that it includes a mineral, mineraloid and hydrocarbon 


(each of which are defined), as well as and similar materials extracted from the earth’s crust. This could 


include, for example, noble gases that are extracted as a by-product in extracting natural gas. 
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Extractives activity 


1925. Subparagraph (f) defines extractives activity. This term encompasses all activities that are part of 


the extractives value chain, drawing the line based on those activities that are closely tied to the source 


country’s non-renewable natural resources and therefore reflect the source country’s unique right to tax.  


1926. The definition of extractives activity means development, exploration, extraction, qualifying 


processing or qualifying transportation. In using the language “or” it provides that it is one or more of these 


activities. This means that a Group need only be engaging in one of those types of activities to be able to 


generate extractives revenues. See also the discussion in paragraph 1900 and following of the definition 


of a qualifying extractives group and the requirement to be engaged in exploration, development or 


extraction.      


Extractives asset 


1927. Subparagraph (g) defines extractives asset. An extractives asset means (i) a license or right to 


explore for an extractive product; or (ii) an asset used in the conduct of an extractives activity.  


1928. The inclusion of subdivision (i) is relevant because a Group may sell a license, or right or an 


interest in a licence, or a beneficial ownership interest in a licence, to explore or exploit an extractive 


product, and which could fall within subdivison (iv) of the definition of extractives revenue.  


1929. Subdivision (ii) is relevant where a Group sells the facilities or infrastructure associated with the 


exploration, extraction, qualifying processing, or qualifying transportation, such as where it sold a pipeline, 


liquefaction facility, refinery, mine, railway, vessel, smelter etc.     


Extractives joint venture  


1930. The term extractives joint venture is defined in subparagraph (h). Given the capital-intensive nature 


of the extractives industry, the use of joint venture arrangements are common ways to share costs and 


risks. For example, it is common in the extractives sector for one joint venture party (“the operator”) 


conducting the extraction on behalf of other joint venture parties. This means there would be partners in 


the joint venture that do not conduct the extraction themselves. Likewise, one joint venture party may be 


conducting the selling function to distribute the products on behalf of the other joint venture partners that 


are not directly engaged in that function. The operative effect of the definition is that the extractives joint 


venture partners can still be covered by the exclusion in all of these scenarios.  


1931. The term extractives joint venture is distinct from the defined term joint venture which is used 


elsewhere in the Convention. It is designed to accommodate the wide range of structures that are present 


in the extractives industry. It means an arrangement, whether incorporated or unincorporated, whereby 


two or more enterprises participate jointly in exploration, development or extraction.  


1932. The term “arrangement” refers to any form of agreement. The purpose of the arrangement in the 


context of the extractives joint venture definition is that two or more enterprises (whether they are Groups 


or not) participate jointly in the exploration, development or extraction. The definition does not set further 


conditions related to the relative size of the ownership or participation stakes in the joint venture. However, 


the first limb of the activities test in the definition of qualifying extractives group means that there must be 


a direct link through the form of equity interest to the exploration, development or extraction, and as a 


principal on its own account. Further, the “substantial connection” test described above guards against any 


risk of an interest in exploration, development or extraction leading to an inappropriately large exclusion 


for a Group.   
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1933. The definition explicitly confirms that it includes both incorporated and unincorporated 


arrangements. An incorporated joint venture means a joint venture between two or more Entities which is 


incorporated as a separate legal person. An unincorporated joint venture means a joint venture between 


two or more Entities which is not incorporated, but where the participants would typically set out in a 


contract the details of the arrangement, such as the respective roles to be performed and benefits to be 


shared.   


1934. See discussion of the term extractives revenue for how the results from an extractives joint venture 


feature in the calculation of the exclusion.  


Extractives revenue  


1935. Subparagraph (i) defines the term extractives revenue, which has two operative roles. First, it 


appears in the second limb of the definition of qualifying extractives group. Second, it is used to determine 


the scope of the Convention and the profits of a qualifying extractives group that are excluded.  


1936. The starting point for identifying the extractives revenue is the revenue reported in the entity 


financial statements (although the calculations required in paragraph 2 may then identify such revenues 


as reported in Consolidated Financial Statements or the relevant segment). The relevant financial 


statements are those of an Entity (or Entities) that are resident in, or a Taxable Presence that is located 


in, the Jurisdiction where the extraction takes place (the “Jurisdiction of extraction” as used in this 


Explanatory Statement). In this context, a Taxable Presence has to be determined without regard to the 


exclusion of an extractives entity from the definition of a Taxable Presence (see Article 2 Paragraph kk). 


That means that the exclusion can apply irrespective of whether the relevant revenues are earned through 


a separate entity or a permanent establishment.  


1937. The Jurisdiction of extraction is the Jurisdiction where the extraction is undertaken. This means 


that the determination of the exclusion is by reference to the revenues booked in the Jurisdiction where 


the underlying extractive product is located and extracted. The language uses the phrase the “jurisdiction 


where the extraction is undertaken” (emphasis added). The significance of using “the” in this context is that 


the test is applied with respect to the relevant revenues in question. In other words, a Group earning 


revenues from selling iron ore will only be the Jurisdiction of extraction if the iron ore is extracted in that 


country. A Group selling iron ore, where it only has a copper mine in that country, would not be the 


Jurisdiction of extraction with respect to the revenues from iron ore. See also the discussion in paragraph 


1998 below.  


1938. In the event that a qualifying extractives group was engaged only in exploration, as is permitted in 


the first limb of the definition of qualifying extractives group, the Jurisdiction of extraction would be the 


Jurisdiction in which the extraction subsequent to that exploration would take place (or, if the exploration 


results are that extraction is not feasible, where the extraction would have taken place if it had been feasible 


to do so). In other words, the Jurisdiction of extraction would be the same as the Jurisdiction in which the 


exploration was taking place. As noted above in paragraph 1900, in order to benefit from the exclusion in 


Section 3, the revenue from the exploration must be booked in this Jurisdiction of extraction.  


1939. In the event that a qualifying extractives group was only engaged in development, as is permitted 


in the first limb of the definition of qualifying extractives group, the Jurisdiction of extraction would be the 


Jurisdiction in which the extraction using those development assets would take place. If the development 


is in respect of an asset used to conduct qualifying processing, then the Jurisdiction of extraction would be 


the Jurisdiction in which the extractive products that are being processed in those facilities were extracted. 


For example, the building of a copper smelter in the same Jurisdiction as the one from which the copper 


was to be extracted would meet the Jurisdiction of extraction definition; whereas the building of an oil 
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refinery in a Jurisdiction that is not the one from which the oil being refined was extracted would not meet 


the definition.  As noted above in paragraph 1900, in order to benefit from the exclusion in Section 3, the 


revenue from the development must be booked in this Jurisdiction of extraction. 


1940. The definition of extractives revenue also makes provision for the results from an extractives joint 


venture. The revenue from an extractives joint venture will fall within the definition of extractives revenue 


(and therefore be excluded from the Convention) when it is reported by an entity or Taxable Presence that 


otherwise meets the rest of the definition of extractives revenue (i.e. the revenue is booked in the 


Jurisdiction of extraction). This language is added to confirm that the results of an extractive joint venture 


will form part of the mechanical calculations for the exclusion contained in paragraph 2, irrespective of 


whether the revenue is reported in the ‘revenue’ line item in the financial statements, or elsewhere in the 


financial statements.   


1941. The following examples illustrate the application of the first part of the definition of extractives 


revenue. 


1942. Example 1: Alumina (which is a product that is within the meaning of qualifying processing) is sold 


by a qualifying extractives group from Entity A (resident in Country A) to another Entity of the Group, Entity 


B (resident in Country B). Country A is the Jurisdiction of extraction in which Entity A mines the bauxite ore 


from which the alumina is produced. The revenue that is derived from the sale of the Alumina is within the 


definition of extractives revenue. The revenue booked from that sale as reported in the Entity A financial 


statements is used for the purpose of calculating the exclusion. That revenue is where the exclusion stops 


in respect of this Group, even though the alumina is an intermediate product at an earlier stage of 


processing than the maximum permitted by the definition of qualifying processing (i.e. given that 


aluminium, the resultant product from the processing of alumina, is still an excluded product). Country B 


engages in qualifying processing to produce aluminium. The revenue that is derived from the sale of the 


aluminium is not classified as extractives revenue, as it is not revenue reported in the Jurisdiction of 


extraction (which was Country A).  


1943. Example 2:  Alumina is sold by a qualifying extractives group from Entity A to Entity B, which are 


both members of the same qualifying extractives group. Both Entity A and Entity B are resident in Country 


A, the Jurisdiction of extraction. The revenue that is derived by Entity A for the sale of the Alumina to Entity 


B is extractives revenue, as Alumina is a product that falls within the definition of qualifying processing and 


is revenue that was reported in the financial statements of Entity A, which is resident in the Jurisdiction of 


extraction. Entity B engages in qualifying processing to produce aluminium that is then sold from Country 


A to Country X. The sale of the aluminium is classified as extractives revenue as it is a product that is 


within the definition of qualifying processing and the revenue was reported in the financial statements of 


Entity B, which is resident in the Jurisdiction of extraction.  


1944. Example 3: Entity A is a member of a qualifying extractives group and is resident in Country A. 


Entity A extracts ore and produces copper concentrate in Country A, which is the Jurisdiction of extraction. 


It enters into a tolling arrangement with Entity B, which is located in a neighbouring Jurisdiction. Entity A 


provides Entity B with the copper concentrate, and Entity B processes it into a copper cathode and returns 


it to Entity A. Under the terms of the tolling arrangement, Entity A retains legal title to the copper, and no 


sale of the copper occurs from Entity A to Entity B. The resulting copper cathode is sold from the Country 


A, the Jurisdiction of extraction, and recorded as revenue in the financial accounts of the Entity A. The 


revenue from the sale of the copper cathode is extractives revenue as it is a product that is within the 


definition of qualifying processing and the revenue was reported in the financial statements of Entity A, 


which is resident in the Jurisdiction of extraction.  
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1945. The definition of extractives revenue also includes provisions relating to the type of revenue. This 


must be read in conjunction with the first part of the definition, referring to the revenue reported in the 


Jurisdiction of extraction. This means that the exclusion does not necessarily extend to all revenue booked 


by entities that are part of a qualifying extractives group and resident in the Jurisdiction of extraction; nor 


does it extend to all revenue that relates to extractives activity, wherever reported.   


1946. There are three subparagraphs that define the type of revenue that is within the meaning of 


extractives revenue.    


1947. Subdivision (i) refers to revenue from extractives activity. Extractives activity is defined as 


discussed above and covers the core activity that is carried on by a qualifying extractives group and that 


is excluded, being exploration, development, extraction, qualifying processing and qualifying 


transportation.  


1948. For example, revenue derived from exploration and development would include any service fees 


earned for engaging in the exploration or building the relevant facilities and infrastructure on behalf of co-


venturers, or from sales of exploration assets or licenses where they are not considered capital in nature 


(although, in most cases, exploration and development are likely to be costs rather than a source of 


revenue for a qualifying extractives group, or would fall within the definition of extractives asset, discussed 


below). Revenue from extraction and qualifying processing would generally be the revenue earned for 


selling the resultant product that the Group has produced.   


1949. Revenue from qualifying transportation, when it is cross-border transportation, will fall within the 


definition of extractives revenue provided that it is reported in the financial statements of the Entity or 


Taxable Presence located in the Jurisdiction of extraction. That is, even though the transportation is 


performed outside the Jurisdiction of extraction, the definition looks to where the revenue is booked.  


1950. For example, if an Entity resident in the Jurisdiction of extraction sells an excluded product cross-


border to another party on a CIF basis (as per INCOTERMS), the revenue received by the seller is for the 


product and for the required transportation, and both of which fall within the definition of extractives revenue 


(being both booked in the Jurisdiction of extraction and from extractives activity). However, if the Entity 


resident in the Jurisdiction of extraction sells the product to a related party abroad on a “free on board” 


basis (where the buyer organises the transportation), and then the related party on-sells the product to an 


independent third party on a “cost insurance and freight” basis, the revenue earned by the related party 


(including the portion relating to transportation) is not considered extractives revenue since the related 


party is not resident in the Jurisdiction of extraction. 


1951. Subdivision (ii) relates to revenue from selling extractive products and products that result from 


qualifying processing. This is different to the revenue that would be earned from extraction and qualifying 


processing that is covered by subdivision (i). That is because in subdivision (ii) the reference is intended 


to cover sales of such products that do not directly result from the Group’s own extraction and qualifying 


processing. Rather, this permits a degree of selling and trading of third-party products to the extent it is 


sourced from the Jurisdiction of extraction.    


1952. However, the revenues that will fall within the exclusion from this selling and trading of third-party 


products is subject to three limitations. First, the language in subdivision (ii) provides that this is limited by 


reference to selling and trading of products that are of the same type that are produced in the course of 


carrying out the Group’s own extraction and qualifying processing. This ensures that the selling and trading 


is related to the Group’s core business, rather than an exclusion of an unrelated business. For example, if 


the Group extracts and sells crude oil, subdivision (ii) would permit the revenue from trading third party 
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crude oil to be excluded. However, if the Group extracts only crude oil, then a business in trading third 


party copper would not be excluded. 


1953. A further example of the application of the definition is as follows. Company A is an Entity that 


produces LNG from natural gas that does not extract the natural gas but purchases it from Company B 


(that is an unrelated party). The extraction and processing into LNG both occur within the same Jurisdiction. 


Company A sells the resulting LNG cross-border after engaging in the qualifying processing. Company A 


satisfies the qualifying processing definition, but fails the extractives revenue definition. The natural gas 


used to produce the LNG was not extracted by the Group that comprises Company A, and was not the 


type of product that is produced in the course of carrying out the Group’s extraction (as the Group does 


not engage in the extraction) thus failing the second element of subdivision (ii). Company A is also not a 


qualifying extractives group as it does not derive extractives revenue that has a substantial connection to 


the exploration, development or extraction. 


1954. The second limitation is the requirement related to the revenue being reported in the Jurisdiction 


of extraction. This means that the revenue from a trading hub that is located outside the Jurisdiction of any 


of the Group’s own extraction sites would not be excluded from the scope of the Convention, irrespective 


of whether it was selling and trading products that are of the same kind as the Group generally produces.      


1955. The third limitation is the “substantial connection” test, referred to in the definition of a qualifying 


extractives group. A Group that conducts qualifying processing in the Jurisdiction of extraction, but which 


purchased the extractive product inputs from third parties which have engaged in the extraction in that 


Jurisdiction, would not be a qualifying extractives group where it had only a nominal interest in exploration, 


development or extraction.   


1956. Subdivision (iii) relates to gain or loss from derivative instruments used to manage risks associated 


with activities described in subdivision (i) or (ii). Given the volatility in prices for extractive products and 


products resulting from qualifying processing that reflects broader macroeconomic factors and global 


issues beyond a Group’s control, using derivatives such as price hedges is central to managing risk for the 


Group. Similar to the requirement under paragraph 3(n)(ii) the derivative instruments are limited to the 


products that are of the same type that are produced in the course of carrying out the Group’s own 


extraction and qualifying processing. This ensures that the derivative instruments undertaken by the group 


to manage any risks relates to the Group’s core business. Importantly, the derivative instruments need to 


be entered for risk management purposes only i.e. to fix a future price of a commodity as opposed to 


entering into speculative derivate instruments i.e. taking a position on future movements in commodity 


prices. For example, if the Group extracts and sells copper, subdivision (iii) would permit the gain or loss 


from derivative instruments associated with managing the risks applicable to its copper business to be 


excluded. Such gain or loss that is derived from these instruments would fall within the definition of 


extractives revenue, provided that it is reported in the financial statements in the Jurisdiction of extraction. 


1957. Subdivision (iv) refers to the sale of extractives assets held in the course of carrying out the 


Group’s extractives activity. “Extractives asset” is a defined term, discussed below. The language in 


subdivision (iv) is intended to be applied broadly to include a sale of a part interest in such an asset.   


1958. The reference to the asset being held in the course of carrying out the Group’s extractives activity 


means that it must be connected to the exploration, development, extraction, qualifying processing or 


qualifying transportation that the Group has itself carried out. This means, for example, that revenue 


derived by a Group that is in the business of selling infrastructure or trading in extraction licenses, without 


itself being engaged in operating the infrastructure or using the licence, would not qualify as extractives 


revenue. In addition, as is the case for all types of extractives revenue, the sale of the asset must be 


reported in the financial statements of the Entity resident in or Taxable Presence located in the Jurisdiction 







416    


      
  


of extraction. The same would be true of any subsequent adjustments to the gains or losses from the 


disposition. The Jurisdiction of extraction in this context means the Jurisdiction where the extraction 


relevant to the extractives asset took place. For example, in the case of a sale of a pipeline used to 


transport the crude oil from its extraction site, the pipeline would be located in the Jurisdiction of extraction.  


For example, in the case of the sale of an oil refinery, the Jurisdiction of extraction test means that the oil 


refinery must be located in a Jurisdiction in which the Group also extracts oil (irrespective of whether the 


refinery also processes oil obtained outside the Jurisdiction of extraction). This means that the sale of an 


oil refinery located in a Jurisdiction in which the Group does not engage in any extraction of oil would not 


qualify as extractives revenue.  


1959. The definition also contains provisions that apply where the processing of a product takes place 


inside one Entity, but beyond the point which would be set by the definition of qualifying processing. This 


could apply, for example, where an Entity extracts and processes lithium (which is an extractive product) 


and uses it in manufacturing a lithium battery. In such a case, there is no revenue reported in the financial 


statements of the Entity that aligns with the scope of the exclusion. In such cases, the rule operates to 


provide a deemed revenue amount for the purpose of the ensuring that the exclusion can still apply to the 


earlier part of the product, but does not apply beyond the ordinary definition. The rule provides that, 


notwithstanding the revenues in the financial statements, the extractives revenues are calculated as if an 


arm’s length sale of the product had taken place at the point that the qualifying processing was completed 


and before any additional processing occurred. In the lithium example described above, the extractives 


revenue would be calculated at the point that lithium carbonate or lithium hydroxide is produced, which is 


the last point in that production process that it would have met the definition of qualifying processing. Any 


intermediary product sold prior to this point such as the spodumene ore or spodumene concentrate would 


also be subject to the exclusion. Where an extractive product proceeded directly to a point that was beyond 


the definition of qualifying processing within one Entity, this rule would apply to determine the extractives 


revenue at last point which still fell within the exclusion. 


1960. The arm’s length price for purposes of this deemed sale should be calculated by hypothesising 


that the part of the Entity that conducts the qualifying processing (together with any prior extractives 


activity) and the part of the Entity that conducts the additional processing are separate and independent, 


or distinct and separate, from one another. This separates the Entity into two: all of the activities that took 


place up to and including the point of the qualifying processing; and everything thereafter. The arm’s length 


price is the price such separate and independent, or distinct and separate, enterprises might be expected 


to earn under the same or similar conditions. This analysis should be performed by applying the principles 


underlying either Article 7 (Business Profits) of the OECD Model and its Commentary, or Article 7 (Business 


Profits) of the UN Model and its Commentary. The reference to applying the principles underling those 


Business Profits articles is necessary because both articles are predicated on an enterprise that is resident 


in one Jurisdiction having a permanent establishment in another Jurisdiction. This differs from the scenario 


that applies where an Entity conducts both qualifying processing and additional processing in the same 


Jurisdiction (i.e. the Jurisdiction of extraction), which means direct application of either Article 7 is not 


possible. Rather, it is the principles of conducting the analysis that applies.  


1961. The definition further provides that either Article 7 (Business Profits) of the OECD Model, or Article 


7 (Business Profits) of the UN Model should be applied to calculate the arm’s length price on the deemed 


sale at the point of completion of the qualifying processing. This provides a specific point of reference to 


be applied in this situation. The Article 7 used in bilateral tax treaties would not be applicable here, given 


there is no actual transaction and no cross-border issue to which such a treaty could apply. The use of “or” 


provides flexibility such that either of these model articles can be utilised. It would be for the implementing 


Jurisdiction’s domestic legislation to specify which model ought to be applied.  
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Hydrocarbon 


1962. Subparagraph (j) defines hydrocarbon. The term hydrocarbon refers to an organic chemical 


compound that is composed predominantly of hydrogen and carbon atoms. Hydrocarbons occur naturally 


and are non-renewable. They originate from plant and animal fossils that were formed by geological 


processes, such as the forces of temperature and weight over millennia. They are mostly found deep 


underground, in porous rock formations, such as sandstone, limestone, and shale. Porous rock formations 


are often found in large bodies of water, so there is an immense quantity of hydrocarbons trapped deep 


beneath the oceans. 


1963. The definition includes a non-exhaustive list of the most common types of hydrocarbons which are 


oil sands, heavy and light crude oil, condensate and natural gas. These products are derived from various 


forms such as deposits forming deep underground including under water and subsurface oil and gas 


reservoirs or loose sand or partially consolidated sandstone containing bitumen.  


1964. The reference to “stockpile” means the extractive product is still a hydrocarbon even if it has 


undergone some form of stockpiling or storage for various commercial reasons. The mere fact that the 


hydrocarbon has been stockpiled or stored does not change the chemical composition of the underlying 


product hence it is still an extractive product. The hydrocarbon does not have to be sold within a defined 


time after the extraction for the exclusion to still apply.  


Mineral   


1965. Subparagraph (k) defines mineral. A mineral is a naturally occurring, non-renewable, inorganic 


substance, which was formed by or subjected to a geological process such as temperature and pressure. 


The definition adds that it may be in or on the earth’s crust or in or under water, in order to confirm that the 


location of the mineral is not determinative. 


1966. A mineral exhibits crystalline characteristics (meaning that the atoms and molecules are organised 


in a lattice pattern), as distinct from a mineraloid which exhibits non-crystalline characteristics. A mineral 


must also be in solid form, as opposed to being a liquid or gas. A mineral has a definite chemical 


composition meaning that all occurrences of a mineral have a defined chemical composition, but it can 


vary within a limited range.  


1967. The definition further provides that a mineral may be found in an ore body, ore deposit, or in a 


stockpile or tailings. This is to confirm that the mineral does not have to be sold within a short time period 


of the extraction in order to be covered by the exclusion. Minerals that are extracted can be stockpiled for 


a period and sold later. For the avoidance of doubt this also applies to tailings to the extent that it is sold 


at any period after the extraction process.  


1968. Finally, the definition includes a non-exhaustive list of the most common types of minerals, which 


are clay, gems, gravel, metal, ore, rock, sand, soil, stone, and salt.  


Mineraloid 


1969. Subparagraph (l) defines mineraloid. A mineraloid is a naturally occurring, non-renewable, organic 


substance that was formed by or subjected to a geological process such as temperature and pressure. 


The definition adds that it may be in or on the earth’s crust or in or under water, in order to confirm that the 


location of the mineraloid is not determinative. A mineraloid cannot be synthetic or manmade and is solely 


focused on naturally occurring products.  
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1970. The main differences between a mineraloid and a mineral is that the former exhibits non-crystalline 


characteristics, the internal atomic structure is not ordered due to its organic properties and may be in 


solid, liquid or gaseous form.  


1971. The definition further provides that a mineraloid may be found in an ore body, ore deposit, or in a 


stockpile or tailings. This is to confirm that the mineraloid does not have to be sold within a short time 


period of the extraction in order to be covered by the exclusion. Mineraloids that are extracted can be 


stockpiled for a period and sold later. For the avoidance of doubt this also applies to tailings to the extent 


that it is sold at any period after the extraction process.  


1972. Finally, the definition includes a non-exhaustive list of the most common types of mineraloids, 


which are amber, coal, obsidian and opals. A mineraloid for the purpose of the definition does not include 


water. 


Qualifying processing 


1973. The term “qualifying processing” is defined in subparagraph (m). It is used as part of the definition 


of extractives activity. This means that for a qualifying extractives group, the revenues from qualifying 


processing can be included as extractives revenues, and ultimately the profits from qualifying processing 


can be excluded from the scope of the Convention.  


1974. This recognises that Groups involved in the extractives industry generally do not sell the extractive 


product as it is found in the earth in its natural state and the raw extractive product generally has limited 


functionality and useability in that state. The Group extracts the extractive product to process it and produce 


a product that is useable and for which there is a market demand. In some cases, it is only after a degree 


of processing that the Group can and will sell the product, and therefore this may be the first point at which 


the jurisdiction where the extraction takes place (referred to as the “Jurisdiction of extraction”) can 


effectively exercise its taxing rights.  


1975. At the same time, it is necessary to provide a limit on the extent of processing that constitutes 


qualifying processing; otherwise a vertically integrated Group with an extractives business would be able 


to claim an exclusion for its resulting products that a manufacturing, power generation or consumer 


products group could not. The definition of qualifying processing identifies this delineation point in the value 


chain, which may be different for different originating extractive products. The underlying design principle 


is that it is this type of processing that creates a standardised, homogenous, fungible and sellable product. 


This is the point at which the product retains its particular characteristics as being directly derived from the 


extractive product, and is therefore closely associated with the Jurisdiction of extraction. 


1976. There are three elements to the definition. First, it is defined by reference to a principle; then 


supplemented by a positive list of products which are captured under the term qualifying processing; and 


third a negative list.  


1977. The principle is one of general application, and is relevant for determining the extent of the 


exclusion where a Group creates a product that is not otherwise contained in the positive list or negative 


list. As the principle has informed the development of the positive and negative list, where a Group has 


revenue from a product on the positive list, it need not separately prove how the general principle applies 


to that product. Likewise, if a product is on the negative list, there is no scope to argue that the product 


nonetheless falls within the general principle.  


1978. The general principle is in two parts. The first part of the general principle refers to processing 


undertaken to concentrate, isolate, purify, refine, blend, separate or liberate an extractive product from its 
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natural state. These terms reflect a common concept which is to remove impurities and/or enhance the 


quality of the extractive product in order to make it fit for purpose, useable, transportable and sellable. 


These processes include the application of temperature, the use of distillation processes, washing and 


grinding, smelting, acidic bath, electrolysis, and the addition of chemical solutions and catalysts in order to 


facilitate the separation of the extractive product into its constituent parts. Several of these types of 


processes may be applied in succession to fully liberate the extractive material, and the definition does not 


require that only one type of such process can be used. The general principle also refers to carbon capture 


utilisation and storage, which is discussed below at paragraph 2002. 


1979. The second part of the general principle appears after the positive list, and is used to identify the 


types of processing and other activities that create products that are not excluded. That part of the principle 


refers to processing that involves combining two or more other products; extrusion; fabrication; 


manufacturing or transforming. These terms reflect a common concept which is the creation of a separate 


and new product that is distinct from and of a different nature to the extractive product from which it derives. 


This recognises that further conversion of the underlying extractive product into a different product makes 


it further removed from the specificities of the Jurisdiction of extraction and its unique right to taxing its 


natural resources, because after this point the process is more akin to the manufacturing of products that 


do not obviously reflect their origin as an extractive product.  For example, copper cathode is pure copper 


and the primary raw material input to produce copper wire and cable and that copper cathode is therefore 


excluded from the scope of the Convention, while on the other hand the copper wire and cable is the 


transformation of the basic copper into a new type of product and is not excluded.  


1980. The reference to “blend” in the first part of the general principle is distinct from the later reference 


to “combining two or more other products”. The term “blend” means to mix different batches of the same 


basic product, albeit of different qualities, in order to adjust the overall quality of the resulting product. This 


is usually performed to derive a stable, consistent, and uniform product to the market.  The blending 


process does not create a new product as it is purely adjusting the composition of the same product. This 


would include, for example, blending two batches of copper concentrate, one with a certain amount of 


impurities and the other with fewer impurities, in order that the resulting blend meets the necessary 


specification as it relates to impurities. Another example is iron ore blending which can involve iron ore 


from different or the same mines with differing levels of iron content or impurities being blended to achieve 


a uniform and consistent product. The resulting product is still iron ore, and no new product is created.  


1981. On the other hand, the reference to “combining two or more other products” refers to separate, 


different products that are then added together, with the result that a third, new type of product being 


created. For example, steel is created by combining iron ore and carbon where the result (the steel) is 


fundamentally of a different nature to the iron ore and the carbon. An example in relation to hydrocarbons 


is where, after the crude oil distillation process, the resulting products are combined via chemical or 


molecular bonding, such as in the process used to create alkylate. This is within the meaning of “combining 


two or more other products” because the underlying products are chemically converted to form a different 


product. However, the mere fact of using another element or product in the production process does not 


necessarily mean that such products are combined. For example, using water to wash ore or coal is not 


combining two or more products, because the water does not combine (or blend, for that matter) with the 


ore or coal to form a third product.  


1982. In assessing whether a product not otherwise contained on the positive list or negative list in the 


definition falls between blending and combining, the analysis looks to the following. Products that are the 


result of blending will be those where:  


• the purpose of the processing is to adjust the quality of the underlying product to achieve a uniform 


and stable output;  
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• the role of any external products is to facilitate the processing (e.g. to stimulate the cleaning or 


solidification process) as opposed to combining those external products as something that is 


incorporated into the resulting product; or  


• the resulting product remains identifiable (in terms of basic chemical composition or as marketed 


to customers) as the same type of product as before the processing.  


1983. Products that are the result of combining will be those where:  


• the purpose of the processing is to create a new, separately identifiable product (in terms of basic 


chemical composition or as marketed to customers);  


• the role of external products is to be joined or added together as enduring, component parts of the 


resulting product; or 


• the resulting product is separately identifiable (in terms of basic chemical composition or as 


marketed to customers) compared to before the processing.  


1984. In particular, some metal alloys will fall between the concept of blending and combining. A metal 


alloy would be excluded from the scope of the Convention where it is fundamentally about the purification 


of the basic input (for example, the addition of the same product) but where that product is still identifiable 


as the same type of product. Aluminium is the final stage of the bauxite / alumina / aluminium value chain 


before it undergoes fabrication, extrusion and/or manufacturing to produce a different product. Aluminium 


is generally produced via electrolysis from alumina and through this process other metals may be used – 


purely in the production process. Aluminium is an example that may have other metals used in the 


production process, however, the product still retains its core physical properties as aluminium. That is, 


the metals added to aluminium during this stage do not give rise to a new product nor change the underlying 


nature of the product that is being produced, being that of aluminium. On the other hand, a metal alloy 


could be included in the scope of the Convention because it is fundamentally about creating a new product 


by combining two or more metallic elements that are component parts often to give greater strength or 


resistance to corrosion to create a new, separately identifiable, chemically changed or differently marketed 


type of product (for example the creation of white gold (through the combination of the two different 


products, gold and silver) or the creation of sterling silver (through the combination of the two different 


products, silver and copper) that is then used in the creation of jewellery. The determinant is not the relative 


amounts of additives. For example, in creating steel, the inputs are approximately 98 per cent iron ore and 


2 per cent carbon. Although the vast majority of the inputs are iron ore, the resulting product is of a different 


kind, and therefore steel is an example of a metal alloy that is included in the scope of the Convention.   


1985. Another example of the difference between blending as opposed to combining to create a new 


product is in the concrete value chain. The extractive product is generally the limestone (which is extracted 


alongside other raw materials); the qualifying processing is the crushing, screening of the materials, and 


heating to create clinker (which is the extractive product brought to a uniform blend). Separately, the 


creation of the cement results from the combining of the clinker with gypsum. By adding this additional 


product i.e. the gypsum, the cement is a separate, identifiable product as distinct from the clinker and is 


not excluded. As such, the exclusion stops at the clinker and gypsum stage. To complete the value chain 


the resulting cement is then combined with aggregates (stone, gravel and sand) to create concrete by 


adding water – this is another example of two or more products being combined to create a new product 


and it will not form part of the exclusion.  


1986. A further example relates to diamonds with the rough diamond that is extracted from the earth’s 


crust being an extractive product that is covered under the exclusion. The later stage of the diamond value 







   421 


      
  


chain involves the cutting and polishing of the rough diamond in which the rough diamond is liberated. The 


exclusion will apply to the polished diamond as it is fundamentally the same product as the original rough 


diamond that was extracted i.e., the chemical composition is the same, no two products are combined to 


form another product, therefore is it is covered by the exclusion.  


1987. The positive list is contained in subparagraph (m)(i) and (ii) and is not exhaustive. In applying the 


rules, Groups should apply the list by analogy to similar products where relevant. The positive list sets out 


common examples of products that are intended to be excluded as they result from qualifying processing.  


1988. Subdivision (i) relates to those products that are the end point of qualifying processing for purposes 


of the Convention. The first set of products on the list are those that derive from hydrocarbons are liquefied 


natural gas (LNG), liquefied petroleum gas (LPG) and other natural gas liquids, diesel, kerosene, gasoline, 


and hydrogen. These products are those that result from the refining of the hydrocarbon, such as by crude 


oil refining, natural gas liquification and natural gas liquid production.  


1989. Oil refining fits with a definition of qualifying processing in that it generally involves isolating the 


crude oil into inherent components through processes like distillation, as opposed to additive processes. 


The crude oil distillation process aims at separating the crude oil into broad categories of its component 


hydrocarbons with the crude oil being heated and then put into a distillation column where different 


products boil off and are recovered at different temperatures. Although crude oil can be sold in that form 


prior to the refining, a consistent application of the principle underlying qualifying processing leads to the 


conclusion that the refined crude oil products, such as diesel, kerosene and gasoline are also excluded 


products. These products are formed from the distillation process only and not subject to any material 


additives or additional processing. As an example, jet fuel is not excluded as the production process 


involves the addition of significant additives, however, naphtha is included as it is formed via the crude oil 


distillation process. Another example of a product that is not excluded because it is beyond the concept of 


refining (and is rather about combining two or more products) is the process to create alkylate, which is 


synthetically produced by chemically bonding excess gases from crude oil distillation and cracking 


facilities. However, light heating oil is included as qualifying processing to the extent it is formed via crude 


oil distillation process.   


1990. The other products that appear on the positive list in subparagraph (m)(i) are those products that 


result from qualifying processing that derive from minerals and mineraloids. They are metal oxides, metal 


hydroxides, anodes, cathodes, cast metals and aluminium. Common examples of metals are aluminium, 


copper, nickel, iron, tin, gold, lead, platinum group metals, silver, manganese, cobalt, molybdenum, lithium 


carbonate/hydroxide, boric acid, titanium, uranium, and zinc, as well as metal oxides and metal hydroxides. 


Examples of an anode is copper and graphite anodes. Examples of metal cathodes are copper, cobalt and 


nickel cathodes. Aluminium results from qualifying processing as it is produced from alumina which is in 


turn produced from the extractive product bauxite.   Aluminium is the final stage of the bauxite/ alumina 


value chain before it undergoes fabrication and/or manufacturing to produce a fundamentally different 


product. The exclusion does not extend to any products that are created from the aluminium through 


fabrication, extrusion and/or manufacturing such as the aluminium sheets or inputs into construction or car 


manufacturing.          


1991. The products listed on subparagraph (m)(i) of the positive list are those that are the final step of 


the production process that still meets the definition of qualifying processing i.e. no further processing is 


possible without breaching the limit of the definition of qualifying processing, because further processing 


would require combining two or more other products, extrusion, fabrication, manufacturing, or transforming.  


1992. However, it is possible that a Group could also sell products that are in a form prior to this final 


stage. For this reason, the positive list includes subparagraph (m)(ii) which provides that the definition of 
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qualifying processing also covers all processing undertaken to produce all products obtained from an 


extractive product before they become the products listed in subdivision (i) (referred to as “intermediate 


products”). This means that an intermediate product can also be a product that has undergone qualifying 


processing.  


1993. As such, it is intended that even if a Group derives revenue from an intermediate product, that is 


still excluded, even if the product does not appear on the positive list because it sold it at an earlier stage 


in the production process. For example, bitumen produced from oil sands and its subsequent processing 


into light crude oil would qualify within the definition of qualifying processing, given that they are 


intermediate products between oil sands (a raw extractive product) and refined oil products like diesel and 


gasoline. Likewise, metal concentrates i.e. copper concentrate being an intermediate product that is an 


input into a metal anode and a metal cathode. The same is true of products such as bauxite, alumina and 


titanium oxide slag, as intermediate products that can also be excluded by virtue of the definition of 


qualifying processing.  


1994. The negative list appears in the final phrase of the definition of qualifying processing. It provides a 


bright line set of examples that do not result from qualifying processing but are beyond qualifying 


processing and result from a later stage process, the result of which is not excluded. That negative list 


includes electricity, steel, jewellery, petrochemicals, chemicals, plastics and plastic polymers. These are 


all examples of products that have their origin from an extractive product, but are a fundamentally different 


product from the underlying natural resource, by virtue of the additional combining, extrusion, fabrication, 


manufacturing or transforming and similar processes that were applied. Transforming in this context is 


when the product is physically or chemically altered to the point where the resultant product has a different 


market or purpose i.e. the conversion of thermal coal into electrical energy.  


1995. Like the positive list, the negative list is not exhaustive. In applying the rules, Groups should apply 


the list by analogy to similar products where relevant. Concrete is an example of such a product as it 


involves combining two or more products (i.e. cement is combined with aggregates (stone, gravel and 


sand) along with water to create concrete). In addition, where a product is itself comprised of a product on 


the negative list, then that product would also be likely to be not excluded. For example, a complex 


chemical comprised of several chemicals would not be excluded.   


1996. The definition of qualifying processing is not restricted to processing of the Group’s own extractive 


products, in that the language refers to processing of “an extractive product” without specifying that it must 


be one extracted by the Group.  


1997. This is relevant to blending, for example, where a Group may need to purchase a third party’s 


metal concentrate in order to blend with its own metal concentrate and meet the relevant product 


specification in order to reach a level of quality or consistency of the resulting product, such that it will have 


a market.  


1998. In order to do so, it may be necessary to blend extractive products that are sourced from a 


Jurisdiction other than the Jurisdiction of extraction. If an extractive product that is used in the blending 


process is sourced from another country, and blended with an extractive product from the Jurisdiction of 


extraction, then provided the blending takes place in that Jurisdiction of extraction, the exclusion will 


continue to apply to the resulting blended product (provided it still otherwise meets the definition of 


qualifying processing).  


1999. For example, Group A in Country A has a copper mine facility that extracts ore and produces 


copper concentrate. In addition, Group A buys copper concentrate from Group B in Country B. The copper 


concentrates sourced from Country A and B are blended together to form a uniform blend, which then 







   423 


      
  


undergoes qualifying processing in Country A, in a smelter operated by Group A, to create the copper 


cathode. The copper cathode that is produced by Country A as result of the blending of copper concentrate 


that is sourced from both Country A and B will meet the definition of qualifying processing, as well as the 


Jurisdiction of extraction test within the definition of extractives revenue.  


2000. The application of the definition of qualifying processing to an extractive product that is not the 


Group’s own extractive product is also relevant, for example, when a Group performs some processing for 


a fee, without taking title to the product. This is common when a Group has built a mine and a smelter to 


serve it. As the mine output falls as the deposit is depleted, the firm can offer the excess capacity in the 


smelter by agreeing to process materials from third parties for a fee. This would still be qualifying 


processing, because this type of activity is within the definition of qualifying processing (see paragraph 


1978).   


2001. However, other elements of the rules prevent the exclusion from being applied to a Group that was 


only, or even primarily, performing processing services with respect to third party extractive products. That 


includes the test for a qualifying extractives group, which requires that the Group is engaged in the 


exploration, development or extraction (and not the processing only). Further, the “substantial connection” 


test in the definition of qualifying extractives group would prevent a Group that was deriving substantial 


revenue from processing that was not related to its own exploration, development or extraction. Finally, 


the definition of extractives revenue provides limits on the exclusion in respect of products that are not 


produced by the Group’s own extraction and qualifying processing activities and are not reported as 


revenues in the Jurisdiction of extraction.  


2002. Finally, the definition of qualifying processing includes Carbon Capture Utilisation and Storage 


(CCUS). This activity is part of qualifying processing (and therefore part of extractives activity) when it is 


conducted in direct connection with the attainment of products that result from qualifying processing. This 


would include, for example, CCUS conducted in the course of operating an oil refinery used to refine crude 


oil into gasoline. Given that carbon capture storage is an activity that is connected to the processing of the 


extractive product, but may not be completed immediately after the processing. The exclusion would 


include storage in connection with resource deposits (including the associated processing) that are no 


longer active and producing. CCUS would also include the associated transport of the captured carbon 


from the site of capture to the site of storage.  


2003. The limitation to CCUS to that undertaken in connection with the qualifying processing means that 


it would not include CCUS conducted in connection with later-stage production activities that are otherwise 


beyond the scope of the exclusion, such as those in connection with the production of electricity. Likewise, 


it would not include CCUS conducted in connection with combustion of biofuels, for example, given that 


would not be in connection with qualifying processing (which in turn is limited to the processing of non-


renewable extractive products). It would also not include the production of new products from the captured 


carbon dioxide (such as building materials).  


2004. The inclusion of CCUS within the definition of qualifying processing is chiefly relevant as a cost 


that would be associated with extractives expense. However, there may be revenue associated with CCUS 


(such as revenue from trading carbon emissions permits). Provided such costs and revenue are in 


connection with processing, those costs and revenue would be covered by the exclusion.  


Qualifying transportation  


2005. Subparagraph (n) defines qualifying transportation. This is used as part of the definition of 


extractives activity. This means that for a qualifying extractives group, the revenues from qualifying 
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transportation are included as extractives revenues, and ultimately the profits from qualifying transportation 


can be excluded from the scope of the Convention.  


2006. Transportation is an integral part of an extractives business. Given the location of an extractive 


product (which may be in remote areas or under water, for example), the ability of the Group to move the 


extractive product to a location suitable for further processing, and to transport it to the customer, is a core 


aspect of the business. It is also, in many cases, a unique kind of transportation, specifically reflecting the 


nature of the underlying extractive product. For example, specific types of transportation are needed to 


transport natural gas or heavy crude oil, and to do so safely. In addition, qualifying extractives groups may 


sell their products on terms that are inclusive of transportation. This means it can be difficult to split the 


revenue between the product and transportation, and the inclusion of these revenues in the scope of the 


exclusion alongside the sale of the product avoids the need for complex allocations.  


2007. The definition of qualifying transportation means the physical movement and storage of an 


extractive product or a product resulting from qualifying processing, including by air, land or sea. This 


includes modes of transport such as vehicles, vessels, aircraft and pipelines (both on land or sea).   


2008. It covers the transportation of all types of products that are otherwise covered by the exclusion, as 


defined by the terms extractive product and qualifying processing. This also means that transportation of 


a later stage product, such as steel or petrochemicals would not fall within the definition of qualifying 


transportation. In referring to the products being transported, the definition does not specify that the 


products must only be those owned or sold by the qualifying extractives group. This means that revenue 


from qualifying transportation is excluded in respect of a qualifying extractives group even where the 


transport is provided as a service to another Group – typically referred to as co-mingling. Provided that the 


Group is itself a qualifying extractives group (including that its revenues meet the “substantial connection” 


test described in that definition), this additional revenue from providing transportation services is still 


excluded. This means that a Group that is only engaged in providing transportation, or is primarily providing 


transportation which is not related to its own exploration, development or extraction business would not 


have its transportation revenue or profits qualify for the exclusion.  


2009. The definition further specifies that it includes insuring the products so transported. This is relevant 


when contracts for the sale of the products are on a “Cost, Insurance and Freight” (CIF) basis, where the 


seller is responsible for the insurance while the goods are in transit to the customer. This means that the 


seller, being the qualifying extractives group, receives an amount of insurance revenues as part of the sale 


price. This is a typical arrangement and is inherent to the provision of the transport itself, and is therefore 


a logical part of the exclusion as is the case for the underlying transportation. It can also be difficult to 


delineate insurance revenue from the other transportation revenue when contracts are on a CIF basis and 


the inclusion of the insurance as part of the definition of qualifying transportation avoids the need to do so. 


2010. Finally, the definition of qualifying transportation includes revenues and expenses that are directly 


connected with the transportation. This includes, for example, demurrage, dispatch and bunkering. For the 


avoidance of doubt, it does not include notional expenses such as under-utilisation or deadweight.  


Resource development agreement  


2011. Subparagraph (o) provides a definition of a resource development agreement. As noted above, 


the first part of the definition of a qualifying extractives group provides that the activities engaged in, and 


resulting revenues derived, in connection with a resource development agreement by a Group are still 


covered by the exclusion, for the same reason as applies to an extractive joint venture. For example, in 


the oil and gas sector, it is common that the government of the Jurisdiction where the extractive product is 


located may not grant ownership to the underlying hydrocarbons, but may provide a contractual right to 
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the Group to develop and exploit the underlying resource. As a result, the Group is able to share in the 


resulting sales that are derived from the project (commonly called a production sharing contract, or a 


technical services contract). In these scenarios the Group may not own the resulting product, but it is 


engaged in the exploration, development or extraction for its own benefit and the benefit of the other parties 


and is entitled to a share of the economic rents that are derived from the project.  


2012. The term resource development agreement is defined to be broad in nature and in a way that is 


intended to be inclusive of different arrangements across the extractive sector. The definition requires that 


the Group explore, develop and extract the extractive product, acting as contractor or concessionaire to 


the government, and not to a private or publicly owned entity.  


2013. The concept is different to a contractor that is engaged to conduct a specific service or function. 


In substance, the effect of a resource development agreement is similar to as if the Group had an equity 


interest in the project and was carrying out the activities for its own benefit. The Group still bears 


considerable economic risks that are associated with an extractive project and shares in the corresponding 


upside and potential downside risks of the project. A contractor, on the other hand, earns service revenue 


for the performance of its functions and bears risk in relation to the performance of the services/ functions 


only. Consequently, the contractor is insulated from the underlying risks and successes of the extractive 


project itself i.e. market risk, price risk, resource availability risk, volume risk etc.  


Taxable Presence  


2014. Subparagraph (p) defines the term Taxable Presence. The term Taxable Presence is defined in 


Article 2 (gg). 


Paragraph 4 


Notification relating to definition of extractives revenue and extractives activity  


2015. Paragraphs 4 through 6 provide the possibility for a Jurisdiction to provide a notification that 


modifies the definition of extractives revenue and extractives activity. This results in a Jurisdiction not 


claiming the full extent of the extractives exclusion provided in Annex C Section 3, and is provided for the 


purpose of facilitating simplified compliance with the rules.  


2016. Paragraph 4 provides that a notification may be filed, that adjusts the definition of the term 


qualifying processing. This term is relevant for the purpose of determining the extractives revenue or 


extractives activities of a qualifying extractives group, which in turn governs the calculation of the non-


extractives adjusted revenues and the non-extractives pre-tax profit margin.  


2017. If the notification is made, the term “qualifying processing” is narrowed, such that the exclusion 


does not apply to processing undertaken to produce refined oil products such as diesel, kerosene, and 


gasoline. Typically, this would mean that the exclusion would stop at the point of crude oil, and not extend 


to the subsequent refining. This adjusted definition of qualifying processing then governs for all other 


purposes of the exclusion provisions contained in the Annex (for example, it would also affect the meaning 


of the defined term extractives revenue, in subparagraph (i)(ii)), and for the rest of the Convention (such 


as for the Adjusted Profit Before Tax and Elimination Profit (or Loss))). 


2018. Paragraph 4(a) and (b) provide the conditions for making a notification. Both conditions must be 


met. First, in paragraph 4(a), it is (i) only applicable to Jurisdiction in which the processing undertaken to 


produce refined oil products such as diesel, kerosene and gasoline takes place. Second, in (ii), it is only 


applicable to Jurisdictions in which the resulting revenues from the oil refining processing would otherwise 
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meet the definition of extractives revenue. That means that the notification can only be made by a 


Jurisdiction of extraction in which oil refining also takes place.  


2019. Paragraph 4(b) provides that in order to be effective, the notification must be made by all such 


Jurisdictions that meet the condition in paragraph 4(a) that are relevant to a particular qualifying extractives 


group, if they together constitute the majority. The majority means more than 50 per cent of the extractives 


revenues from the extraction and refining of oil, and is tested by assessing the total extractives revenues 


of the Group that derives from the extraction and refining of oil over the preceding three Periods. This 


means that if there is a Jurisdiction in which a qualifying extractives group extracts crude oil and conducts 


oil refining to produce products such as diesel, kerosene and gasoline and that does not make the 


notification, then the election would nevertheless be in effect with respect to that Jurisdiction (and all 


Jurisdictions) if Jurisdictions representing a majority of the Group’s extractives revenues from the 


extraction and refining of oil over the preceding three Periods have made the notification. The majority 


revenue test does not take into account the extractives revenues that come from other extractive products, 


such as gas or minerals.  


Paragraph 5 through 7 


2020. Paragraph 5 provides that notifications may be made by a Party and can include one or more 


Jurisdictions for which it has made a declaration described in Article 42(1) with respect to all qualifying 


extractives groups at any time after the Entry into Force of the Convention. The first time that the notification 


is made, it would take effect for a Group with respect to the first Period ending on or after the date on which 


the notification is received by the Depositary. For example, if the notification was made in November 2030, 


and the Period for the relevant group ends on 31 December 2030, then the notification is in effect for the 


2030 Period. 


2021. Paragraph 6 provides that the notification can be revoked, in which case the definition of qualifying 


processing reverts to the definition contained in paragraph 3(m). However, the withdrawal shall take effect 


for a Group with respect to Periods ending on or after the later of: the date on which the notification of 


withdrawal is received by the Depositary; and the date that is three years after the date of the receipt of 


the notification that is being withdrawn. This means that once made, the application of the narrower 


definition of qualifying processing remains in place for at least the subsequent three years. If more than 


three years has elapsed since the previous notification, then the withdrawal takes effect from the date on 


which the notification is received, and for the Period ending on or after that date.   


2022. Paragraph 7 provides that if a Party has withdrawn a notification pursuant to paragraph 6, it may 


not make another notification until three years after the later date referred to in paragraph 6. This means 


that the election applies with a degree of stability in both directions; once elected it remains in place for at 


least three years as per paragraph 6, and once reevoked it remains revoked for at least three years as per 


paragraph 7.  


Paragraph 8 


Exclusion of revenues and profits of a qualifying extractives group 


2023. Paragraph 8 provides that the relevant replacement terms set out in that paragraph also apply to 


a Group that is not a qualifying extractives group in the current Period, but was a qualifying extractives 


group in a prior Period. This is necessary to ensure that the correct calculations are applied in the current 


Period, where they would be affected by the historical application of the rules for a qualifying extractives 


group for the prior Period.   
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2024. The effect of paragraph 8 is that for the purpose of applying the averaging rules in the current 


Period, the results of applying the extractives exclusion in the prior Period continue to affect the current 


calculations. In addition, it ensures that the extractives losses incurred in the prior Period cannot be used 


to offset against Amount A in the current Period. 


2025. Subparagraph (a) replaces the term “pre-tax profit margin” in Article 3(2)(a) with the term “non-


extractives pre-tax profit margin”. This excludes amounts derived from extractives from the calculation of 


the pre-tax profit margin in the Periods immediately preceding the Period. The term “non-extractives pre-


tax profit margin” is defined in paragraph 2(x). 


2026. Subparagraph (b) substitutes the term “non-extractives adjusted profit before tax” for the term 


Adjusted Profit Before Tax and subparagraph (c) replaces the term “Adjusted Revenues” with the term 


“non-extractives adjusted revenues” in Article 3(2)(b). These adjustments exclude amounts derived from 


extractives from the calculation in Article 3(2)(b). The term “non-extractives adjusted profit before tax” is 


defined in paragraph 2(l) and the term “non-extractives adjusted revenues” is defined in paragraph 2(m). 


2027. Subparagraph (d) replaces the term “relevant net losses” with “non-extractives relevant net 


losses”. This ensures that losses in prior Periods that derive from extractives are not deducted from the 


Adjusted Profit Before Tax in the Period. The term “non-extractives relevant net losses” is defined in 


paragraph 2(y). 


Section 4 – Application of this Convention to a disclosed segment 


Paragraph 1 


2028. Paragraph 1 provides the conditions to determine whether a disclosed segment is a covered 


segment. Read together with Article 3(6), it provides an exception to the general scope rules contained in 


Article 3, treating a disclosed segment that meets the revenue and profitability tests in Article 3 (as modified 


by Section 4) as a covered segment that is within the scope of the Convention, even though the Group as 


a whole (including a qualifying extractives group and a Group that conducts regulated financial services) 


is not a Covered Group. Except as provided in paragraph 2, it applies only to a Group that satisfies the 


revenue test but that does not satisfy the profitability test in Article 3.  


2029. Paragraph 1(b) tests the segment adjusted revenues against the absolute monetary threshold of 


EUR 20 billion contained in Article 3(1)(a) and tests the segment pre-tax profit margin with the 10 per cent 


threshold in Article 3(1)(b) and, where applicable, Article 3(2). Given that both the segment revenue and 


segment profitability tests replicate the revenue and profitability tests in Article 3 for purposes of a disclosed 


segment, paragraphs 152 through 163 of the Explanatory Statement on Article 3(1) and (2) can be read 


for further guidance. 


Paragraph 2 


2030. Paragraph 2 provides a targeted and time-limited exception to the normal operation of the scope 


tests in Article 3(1) where a Group meets the conditions therein in certain prescribed circumstances and 


would otherwise be considered a Covered Group. This exception is referred to as the “transitional segment 


rule” and provides that, in certain circumstances, the Group is not a Covered Group for a Period but instead 


one or more disclosed segments of the Group are covered segments. It is designed to prevent a potentially 


counter-intuitive outcome as a result of the normal operation of the scope rules where, absent the 


transitional segment rule, the Amount A Profit determined under Article 2(d) that is available for allocation 
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under the Convention decreases from one Period to the next in the case that a highly profitable covered 


segment is no longer in scope because the Group itself comes into scope as a result of exceeding the 


profitability threshold (as absent the transitional segment rule, a disclosed segment can only be in scope 


under Section 4(1) if the Group is not because it fails the profitability test). In order to avoid such a counter-


intuitive outcome in these limited circumstances, the transitional segment rule provides that the Group will 


not be in scope for a time-limited period and instead that a disclosed segment remains in scope subject to 


the conditions explained below. 


2031. Firstly, this rule can only apply where the two pre-conditions in subparagraph (a) are met: 


• the Group meets the conditions in Article 3(1) and, where relevant, Article(2) for a Period; and 


• the Group was not a Covered Group in any prior Period.  


2032. Secondly, the rule sets out four additional conditions in subparagraph (b)(i) through (iv) that must 


be satisfied for the rule to apply.  


• Subdivision (i) – the disclosed segment meets the scope thresholds for the current Period. This 


means the rule will only apply provided that the disclosed segment meets the revenue test and 


profitability test as modified by Section 4 for the Period. 


• Subdivision (ii) – the disclosed segment was a covered segment for at least both of the two Periods 


immediately preceding the Period in which the Group meets the conditions in Article 3(1) and, 


where relevant, Article 3(2), to ensure that the rule does not apply disproportionally to a case where 


a disclosed segment is a covered segment by exception (i.e. for one Period or multiple Periods 


that do not follow each other prior to the Group meeting the scope thresholds). This means, for 


example, that a disclosed segment that is a covered segment for three Periods immediately 


preceding that first Period, would meet this condition because it clearly was a covered segment for 


both of the two Periods immediately preceding that Period. 


• Subdivision (iii) – the current Period falls within a five-year period of the Period where the Group 


would otherwise have been a Covered Group. This means the application of the rule is limited to 


five periods starting with the Period that immediately follows the first Period in which the Group 


meets the conditions in Article 3(1) and, where relevant, Article 3(2) (i.e. the same Period as 


referenced in subdivision (ii)). The five-year period can only start once and, after those five Periods, 


the rule cannot apply again.   


• Subdivision (iv) – the Amount A Profit determined under Article 2(d) of would be lower if the Group 


was in scope for the Period, as compared to the Amount A Profit determined under that Article if 


the disclosed segment was in scope for the Period. This means the rule only applies in cases 


where it is necessary to avoid the counter-intuitive outcome mentioned above. The condition in 


subdivision (iv) is met if the amount of the disclosed segment that would be calculated under Article 


2(d) for the current Period and each prior Period that falls within the five consecutive Periods 


referenced in subdivision (iii) exceeds the amount of the Group calculated under Article 2(d) in the 


Period and each respective prior Period. Where there is more than one disclosed segment, each 


disclosed segment’s amount calculated under Article 2(d) is tested separately under this 


subdivision (i.e., there is no aggregation of the financial results of different disclosed segments). 


2033. Where the outcome under paragraph 2 is that a Group is out-of-scope, as the conditions in 


subparagraphs (a) and (b) are met with respect to one or more of its disclosed segments, that outcome is 


determinative. This means that it is sufficient for one of the disclosed segments of the Group to be kept in 
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scope under paragraph 2, irrespective of whether the conditions in paragraph 2 are satisfied by a different 


disclosed segment. Hence, in the case that  paragraph 2 does not apply in the case of a different disclosed 


segment (because that other disclosed segment does not meet the conditions in subparagraph (b)) and 


thereby that other disclosed segment is not held in scope, then the Group would not be brought back in-


scope as a result of the other disclosed segment failing to meet the conditions in subparagraph (b). An 


illustration of the application of the transitional segment rule can be found below. 


Box 30. Examples – Application of the transitional segment rule in time 


Example 1 


Period 2025 


A multinational enterprise, Group A, meets the revenue and profitability tests in Article 3(1) and (2) for 


the first time in Period 2025 and was thus not a Covered Group in any prior Period. Group A reports 


two disclosed segments (disclosed segment A and disclosed segment B) in its consolidated financial 


statements and disclosed segment A was a covered segment for Periods 2023 and 2024. As Group A 


meets the two pre-conditions of the transitional segment rule in paragraph 2(a) in 2025, it is necessary 


to consider the four conditions in subparagraph (b)(i) through (iv). 


• Subdivision (i): Based on Group A’s Consolidated Financial Statements, disclosed segment A 


meets both the segment revenue test and the segment profitability test and therefore satisfies 


this subdivision. As disclosed segment B does not meet these tests in 2025, the transitional 


segment rule does not apply to it for 2025 and there is no need to consider the other 


subdivisions. 


• Subdivision (ii): This condition is met for disclosed segment A because it was a covered 


segment under Section 4(1) in the two Periods immediately preceding the Period where the 


Group first meets the conditions in Article 3(1) and (2): 2025. 


• Subdivision (iii): This condition is met because Period 2025 falls within 2025 – 2029 (i.e. the 


five consecutive Periods that begin with Period 2025). 


• Subdivision (iv): Based on Group A’s Consolidated Financial Statements, the Amount A Profit 


of disclosed segment A calculated under Article 2(d) for 2025 is higher than the amount the 


Group that would be calculated under Article 2(d) for 2025 (i.e. the only Period that follows the 


two Periods referred to in subdivision (ii)). This means that this condition is met for disclosed 


segment A. 


As the two pre-conditions in subparagraph (a) and the conditions in subparagraph (b)(i) through (iv) of 


the transitional segment rule are met with respect to disclosed segment A for Period 2025, Group A will 


not be a Covered Group but instead disclosed segment A will be a covered segment and one or more 


segment entities of Group A will be subject to the Convention. Although disclosed segment B will not 


be a covered segment under the transitional rule, Group A will be fully out-of-scope. 


 


Period 2026 


Group A meets the revenue test in Article 3(1)(a) but it does not meet the profitability test in Article 


3(1)(b) for Period 2026. This means that Group A will not be a Covered Group for 2026. The transitional 
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segment rule does not need to be considered for this Period because the first of the pre-conditions in 


paragraph 2(a) is not met (Group A fails the profitability test and cannot be a Covered Group under 


Article 3(1)). Instead based on the consolidated financial statements for 2026, disclosed segment A is 


a covered segment under paragraph 1 because it meets the segment revenue test and segment 


profitability test (noting that only the segment period test in Article 3(1)(b) is to be considered as Article 


3(2) does not apply because disclosed segment A was a covered segment for Period 2025). 


 


Period 2027 


Group A meets the revenue and profitability tests in Article 3(1) and (2) for Period 2027 and reports the 


same disclosed segment A and disclosed segment B in its Consolidated Financial Statements. As 


Group A meets the two pre-conditions in subparagraph (a) of the transitional segment rule, it is again 


necessary to consider the four conditions in subparagraph (b)(i) through (iv). 


• Subdivision (i): Based on Group A’s Consolidated Financial Statements, disclosed segment A 


meets both the segment revenue test and the segment profitability test. 


• Subdivision (ii): This condition remains met for disclosed segment A because it is met with 


respect to 2025. 


• Subdivision (iii): This condition is met because Period 2027 falls within 2025 – 2029. 


• Subdivision (iv): Based on Group A’s Consolidated Financial Statements, the Amount A Profit 


of disclosed segment A calculated under Article 2(d) for 2025, 2026 and 2027 is higher than 


the amount of the Group that would be calculated under Article 2(d) for 2025, 2026, and 2027, 


as subdivision (iv) requires to test this condition for each Period that follows the two Periods 


referred to in subdivision(ii). This means that this condition is met for disclosed segment A. 


As a result, Group A will not be a Covered Group, but instead disclosed segment A will be a covered 


segment. 


 


Period 2028 


Group A meets the revenue and profitability tests in Article 3(1) and (2) for Period 2028 and reports the 


same disclosed segment A and disclosed segment B in its Consolidated Financial Statements. As 


Group A meets the two pre-conditions in subparagraph (a) of the transitional segment rule, it is 


necessary to consider the four conditions in subparagraph (b)(i) through (iv). 


• Subdivision (i): Based on Group A’s Consolidated Financial Statements, disclosed segment A 


and disclosed segment B meet both the segment revenue test and the segment profitability test 


and hence this condition is met with respect to both disclosed segments. 


• Subdivision (ii): This condition is met for disclosed segment A in 2025 but was not met for 


disclosed segment B for 2025. 


• Subdivision (iii): This condition is met because the Period 2028 falls within 2025 – 2029. 
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• Subdivision (iv): Based on Group A’s Consolidated Financial Statements, the Amount A Profit 


of disclosed segment A calculated under Article 2(d) for 2028 is not higher than the amount of 


the Group that would be calculated under Article 2(d) for 2028. 


As a result, the exception in the transitional segment rule does not apply, and Group A will be a Covered 


Group under Article 3 for 2028. 


 


Period 2029 


The transitional segment rule does not need to be considered for this Period because the pre-condition 


in subparagraph (a) is not met (Group A was a Covered Group in a prior Period). 


 


Example 2 


The same facts as above apply with respect to Periods 2025-2027. 


 


Period 2028 


The same facts as above apply with respect to Period 2028, with one modification:  


• Subdivision (iv): Based on Group A’s Consolidated Financial Statements, the Amount A Profit 


calculated under Article 2(d) in respect of disclosed segment A for 2025-2028 is higher than 


the amount that would be calculated under Article 2(d) for 2025-2028 in respect of the Group. 


As a result, Group A will not be a Covered Group, but instead disclosed segment A will be a covered 


segment for 2028. 


 


Period 2029 


Group A meets the revenue and profitability tests in Article 3(1) and (2) for Period 2029 and reports the 


same disclosed segment A and disclosed segment B in its Consolidated Financial Statements. As 


Group A meets the two pre-conditions of the transitional segment rule, it is again necessary to consider 


the four conditions in subparagraph (b)(i) through (iv). 


• Subdivision (i): Based on Group A’s Consolidated Financial Statements, disclosed segment A 


meets both the segment revenue test and the segment profitability test. 


• Subdivision (ii): This condition remains met for disclosed segment A because it is met in 2025. 


• Subdivision (iii): This condition is met because Period 2029 falls within 2025 – 2029. 


• Subdivision (iv): Based on Group A’s Consolidated Financial Statements, the Amount A Profit 


calculated under Article 2(d) for 2025-2029 in respect of disclosed segment A is higher than 


the amount that would be calculated under Article 2(d) for 2025-2029 in respect of the Group. 
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As a result, Group A will not be a Covered Group, but instead disclosed segment A will be a covered 


segment. 


 


Period 2030 


The transitional segment rule does not apply for this Period because the five-year period determined 


under subparagraph (b)(iii) has expired. 


 


Paragraph 3 


2034. Paragraph 3 replaces the terms used in the Convention for purposes of applying the Convention 


to a disclosed segment and a covered segment of a Group (subject to the exceptions in subparagraph (a)). 


The replacement terms are defined in paragraph 9. 


2035. Using the replacement terms Article 3(1) and (2) read as follows: 


• Article 3(1): 


For purposes of this Convention, and subject to paragraph 2, a disclosed segment is a covered 


segment for a Period if that disclosed segment has in that Period: 


a) segment adjusted revenues greater than EUR 20 billion; and  


b) a segment pre-tax profit margin greater than 10 per cent. 


 
• Article 3(2):  


If in both of the two Periods immediately preceding a Period (or, if a Group was in existence 


for only one Period preceding a Period, in that one Period) a disclosed segment was not a 


covered segment, the disclosed segment is not a covered segment in the Period unless, in 


addition to the requirements of paragraph 1: 


a) such disclosed segment has a segment pre-tax profit margin greater than 10 per cent 


in at least two of the four Periods immediately preceding the Period; and 


b) the sum of the segment adjusted profit before tax of the disclosed segment over the 


five-Period term ending with the Period (calculated as though the disclosed segment 


were a covered segment and without taking into account segment relevant net losses) 


divided by the sum of the segment adjusted revenues of the disclosed segment over 


the same term is greater than 10 per cent.  


If a Group was in existence for fewer than four Periods immediately preceding the Period, 


subparagraph (a) shall not apply, and subparagraph (b) shall apply with respect to the term 


that begins with the first Period for which the Group was in existence and ends with the Period. 


Paragraph 4 


2036. Paragraph 4 modifies the application of the tests in Article 3(2), as modified by Section 4, if a 


segment change occurred in the Period or any of the five Periods immediately preceding the Period. 


Paragraph 4(a) provides that those tests only apply if segment restated accounts of the disclosed segment 


are prepared for each Period that precedes the Period in which the segment change occurred and that 


falls within the four Periods that precede the Period, as those tests rely on such a restatement taking place 


in order to conform with the new composition of a disclosed segment, thus ensuring a consistent application 
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of these tests using equivalent financial information. This also means that paragraph 4(a) does not require 


a Group to prepare segment restated accounts where a segment change occurred in the fourth Period 


preceding the Period, as there are no additional Periods preceding the fourth Period preceding the Period 


that are relevant for Article 3(2), subject to subparagraphs (b) and (c). 


2037. The precondition in the chapeau of Article 3(2), as modified by Section 4, that determines whether 


the segment prior period test and segment average test apply, requires that the disclosed segment would 


not have been a covered segment in both of the two prior Periods. This therefore requires an assessment 


of whether the disclosed segment would have met the segment revenue test and the segment profitability 


test for those two prior Periods. 


2038. The assessment of whether a disclosed segment would or would not have been a covered 


segment in the two consecutive Periods immediately preceding the Period may in turn depend on whether 


the disclosed segment would have been a covered segment in the two Periods preceding those two 


consecutive Periods. This is because when assessing whether the disclosed segment would or would not 


have been a covered segment in the two consecutive Periods immediately preceding the Period, it is 


necessary to assess whether the segment prior period and segment average tests (based on segment 


restated accounts) will apply to those Periods which requires an additional look-back to the two Periods 


prior to the two consecutive Periods immediately preceding the Period. Where that additional look-back 


demonstrates that the disclosed segment would not have met the scope test in those two Periods, then 


the segment prior period and segment average tests will apply to the two consecutive Periods immediately 


preceding the Period. This means that segment restated accounts may have to be prepared for up to five 


or six prior Periods (i.e. for the two consecutive Periods immediately preceding the Period and the four 


Periods preceding them in order to apply the segment prior period and segment average tests). Therefore, 


paragraph 4(b) provides that segment restated accounts will have to be prepared for the fifth Period that 


precedes the Period, but only where the disclosed segment meets the requirements of Article 3(1) for the 


first Period that precedes the Period (which should be assessed by reference to the segment restated 


accounts, as applicable) because it would already be clear that the disclosed segment is out of scope if it 


fails the tests in Article 3(1). Equally, paragraph 4(c) provides that segment restated accounts will have to 


be prepared for the fifth and the sixth Period that precedes the Period, but only where the disclosed 


segment meets the requirements of Article 3(1) for the second Period that precedes the Period. This 


approach limits the administrative burden by only requiring the preparation of segment restated accounts 


for more than four prior Periods where necessary. 


2039. If segment restated accounts are not prepared for all of the relevant Periods that precede the 


segment change, the tests in Article 3(2) do not apply.  


2040. In case the tailing clause in Article 3(2) applies (noting this clause is not modified by paragraph 3), 


segment restated accounts have to be prepared for each Period that precede the Period in which the 


segment change occurred and for which a Group was in existence in order for Article 3(2)(b) to apply 


(noting that the prior period test in Article 3(2)(a) is switched off by the tailing clause for any disclosed 


segment). 


2041. The reason for this approach is to ensure that the segment prior period test and segment average 


test only apply insofar as the composition of a disclosed segment is consistent over the relevant Periods. 


The reporting of disclosed segments in a Group’s Consolidated Financial Statements are often relatively 


stable across Periods, but a Group may change how it reports its disclosed segments for different reasons. 


For instance, a segment change may occur solely due to how a Group reports its disclosed segment in the 


Consolidated Financial Statements, absent a physical change in structure, reorganisation or change in 


composition of the Group, and this could constitute a change to the composition of the disclosed segments. 


In other instances, a segment change could occur following underlying changes in the management 
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structure, the growth of a business unit or region, or a decision to highlight particular financial information 


to certain stakeholders and external investors which may lead, for example, to a change in the mix of 


products or services reported for each of the segments. Such changes include, for example, reporting a 


particular division, or part of a division, in a different disclosed segment, whether new or existing, or, 


alternatively, combining two previously separate disclosed segments into a single disclosed segment. The 


determining factor here is whether the Group is required to disclose whether it has restated the 


corresponding items of segment information for prior Periods following a change to how the disclosed 


segments are reported. The concept of segment change, which broadly follows accounting rules, is used 


to distinguish between situations where the composition of disclosed segments has remained constant 


and where it has not (see paragraph 2051 of this Explanatory Statement for further details). Absent this 


approach, there is a risk the prior period and average tests would apply inappropriately taking into account 


segment financial data of prior Periods that have no or little connection to the actual composition of a 


disclosed segment in later Periods. 


2042. To avoid such an outcome, paragraph 4 provides that the prior period and average tests only apply 


where the composition of a disclosed segment remains consistent over the Period and the five Periods 


immediately preceding the Period or, in case a segment change involving the disclosed segment has 


occurred, where segment restated accounts have been prepared for the relevant Periods referred to in 


subparagraphs (a) through (c). An illustration of the application of paragraph 4 where segment restated 


accounts of the disclosed segment have been prepared can be found below. 


Box 31. Example – Application of paragraph 4 


A multinational enterprise, Group A, meets the revenue but not the profitability tests in Article 3(1) for 


Period 2025 and reports two disclosed segments in its consolidated financial statements (disclosed 


segment A and disclosed segment B). Also in 2025, a segment change involving both disclosed 


segments occurred and the Group prepared segment restated accounts covering both disclosed 


segments for the four Periods immediately preceding 2025 (i.e. 2024, 2023, 2022 and 2021). 


Only disclosed segment A meets the segment revenue test in paragraph 1 for 2025 and thus it is 


necessary to assess whether disclosed segment A also meets the segment profitability test in 


paragraphs 1 and, where applicable, 2 for 2025. 


Paragraph 4 applies because a segment change occurred in the Period. 


Assuming disclosed segment A meets the segment period test for 2025, the next step is to assess 


whether the segment prior period test and segment average tests apply by evaluating whether disclosed 


segment A would have been a covered segment in the two consecutive Periods immediately preceding 


the Period based on the segment restated accounts. If disclosed segment A would have been a covered 


segment in either of Period 2024 or 2023, then the segment prior period and segment average tests 


will be “switched off” for 2025 and disclosed segment A will be a covered segment. 


To assess this, the Group will have to apply the segment revenue and segment profitability tests to 


disclosed segment A for 2024 and 2023 based on the segment restated accounts. Assuming the 


segment revenue test and the segment profitability test for the Period are met for both prior Periods 


2024 and 2023, next it is again necessary to assess whether the segment prior period and segment 


average tests apply, this time for 2023 and 2024. To do this it must be established whether disclosed 


segment A was a covered segment in either of 2022 or 2021 using the rules in paragraph 1 and based 


on the segment restated accounts prepared for 2022 and 2021 under paragraph 4(a). Assuming 
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disclosed segment A meets the tests in paragraph 1 for 2022, segment restated accounts will have to 


be prepared for 2020 (i.e. the fifth period preceding the Period) under paragraph 4(b). The same 


process applies for 2021, which means that in this example segment restated accounts may have to be 


prepared for a total of six prior Periods (back to 2019 under paragraph 4(c)) to determine whether the 


segment prior period and segment average tests apply for Period 2025. 


Article 3(2) will apply if Group A prepares segment restated accounts for the relevant prior Periods, as 


prescribed in paragraph 4. 


It is not necessary to prepare segment restated accounts for more than six prior Periods as the 


availability of segment restated accounts for the four prior Periods preceding Periods 2023 and 2024 


provide sufficient information to assess whether the disclosed segment A would have been a covered 


segment in either of Period 2024 or 2023, which in turn informs whether the segment prior period and 


segment average tests apply for Period 2025. 


 


Paragraphs 5 and 6 


2043. Paragraphs 5 and 6 provide additional scoping criteria that supplement the conditions in paragraph 


1 in case a disclosed segment is reported by either a Group that includes a regulated financial institution 


or a qualifying extractives group. Those paragraphs clarify what is provided in Article 3, namely that such 


a disclosed segment that would otherwise be a covered segment under paragraph 1 is not a covered 


segment unless it satisfies the modified scoping criteria in Section 2 or 3, respectively, as well as Section 


4. 


Paragraph 7 


2044. Paragraph 7 supplements the rules on Elimination Profit (or Loss) and the rules on the Return on 


Depreciation and Payroll for purposes of a specific situation involving a Group Entity that meets the 


definition of segment entity in respect of two or more disclosed segments, because its income and 


expenses are reported in two or more disclosed segments of the same Group. Such a Group Entity will 


meet the definition of mixed segment entity. 


2045. Where a covered segment reports a mixed segment entity, adjustments are required to ensure 


that only the relevant financial information of the mixed segment entity is taken into account as it relates to 


the covered segment for purposes of elimination of double taxation, and not to the operations of the Group 


reported in a different disclosed segment. This approach aligns with the general concept followed 


throughout the Convention, as it relates to a covered segment, which is to treat a covered segment as a 


separate and independent business for purposes of applying the Convention. If such adjustments were 


not made, then the entity elimination profit (or loss) and accounting depreciation and accounting payroll of 


a mixed entity that relates to a different disclosed segment would be taken into account for purposes of 


elimination of double taxation for the covered segment, with the possible consequence that a Party may 


be obliged to provide relief under the Convention in respect of profits that do not relate to the operations 


of that covered segment carried on in that Party. 


2046. In order to accurately determine the Elimination Profit (or Loss) and the jurisdictional depreciation 


and payroll of a covered segment that reports a mixed segment entity, the following adjustments are 


required: 
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• First, with respect to the covered segment’s Elimination Profit (or Loss) in the Jurisdiction, the entity 


elimination profit (or loss) of the mixed segment entity and the taxable presence elimination profit 


(or loss) of each taxable presence of the mixed segment entity should be adjusted to ensure that 


only the entity elimination profit (or loss) and taxable presence elimination profit (or loss) that relate 


to the business of the covered segment are taken into account. This is achieved by providing that 


entity elimination profit (or loss) and taxable presence elimination profit (or loss) are only taken into 


account for purposes of determining the covered segment’s Elimination Profit (or Loss) in the 


Jurisdiction to the extent that the income and expense items giving rise to the Elimination Profit (or 


Loss) in the Jurisdiction are taken into account in the calculation of the segment financial 


accounting profit (or loss) of the covered segment.  


• Second, with respect to the covered segment’s jurisdictional depreciation and payroll, the 


accounting depreciation and accounting payroll of the mixed segment entity should also be 


adjusted to ensure that only the accounting depreciation and accounting payroll that relate to the 


business of the covered segment are taken into account. This is achieved by providing that 


accounting depreciation is reflected to the extent that the eligible assets give rise to expenses that 


are taken into account in the calculation of the segment financial accounting profit (or loss); and, 


by providing that accounting payroll is reflected to the extent that the relevant payroll costs are 


taken into account in the calculation of the segment financial accounting profit (or loss). 


2047. For completeness, those adjustments are not required where a Group Entity meets the definition 


of segment entity in respect of only one covered segment because, in such a case, the rules in Annex B 


Section 4, as modified by paragraph 3, lead to the correct outcome of the segment entity’s entity elimination 


profit (or loss), accounting depreciation and accounting payroll that relate only to the covered segment: the 


covered segment’s Elimination Profit (or Loss) in the Jurisdiction and jurisdictional depreciation and payroll 


of the covered segment will be recognised in the Jurisdictions where the segment entities are located 


(subject to certain adjustments, such as for taxable presences) whether the covered segment is reported 


on a business line, geographical basis or any other basis. 


Paragraph 8 


Disclosed segment 


2048. Subparagraph (k) provides the definition of a disclosed segment which means any segment 


reported in a Group’s Consolidated Financial Statements prepared under an Acceptable Financial 


Accounting Standard. The definition of a disclosed segment for purposes of the Convention follows 


disclosure requirements under the relevant Acceptable Financial Accounting Standard and where no 


segmental reporting is disclosed in the Consolidated Financial Statements of the Group, there is no 


requirement to prepare bespoke segments for purposes of the Convention. Any adjustments that are 


required under the Convention will only apply in respect of a segment reported in the Consolidated 


Financial Statements of the Group which meets the definition of disclosed segment.  


2049. The definition of disclosed segment includes a segment reported in the Consolidated Financial 


Statements of a Group on the basis of a product or service line, geographical area, customer base, 


regulatory environment or another basis, or a combination thereof. The determination of how a Group 


reports its segments will follow the commercial and operational organisation of the business and should 


allow the reader to evaluate the nature and financial effects of the business activities in which it engages 


and the economic environments in which it operates. The precise nature of segmental reporting will likely 


vary between different Groups as disclosure requirements will typically depend on how information is 


reported to decision makers or decision-making functions within the business which are responsible for 
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allocating resources and assessing the performance of the segments. For instance: see IFRS 8 Operating 


Segments; see US GAAP ASC 280. 


2050. Under an Acceptable Financial Accounting Standard, a disclosed segment will be clearly identified 


and reported as segmental information in a dedicated section or note part of the Consolidated Financial 


Statements of a Group, and Acceptable Financial Accounting Standards do not permit the reporting of 


segmental information on numerous bases. The Group may report additional breakdowns or subdivisions 


of financial information of the Group in its Consolidated Financial Statements for commercial, regulatory, 


or other purposes, but this information will not be reported as segment information for Acceptable Financial 


Accounting Standard purposes, so the definition of disclosed segment will not be satisfied for purposes of 


the Convention in that case. Similarly, a Group may not be required to report on a segment basis under 


an Acceptable Financial Accounting Standard but may still provide additional breakdowns or subdivisions 


of financial information of the Group in its Consolidated Financial Statements. Again, this latter category of 


reporting will not meet the definition of disclosed segment for purposes of the Convention. 


Segment change 


2051. Subparagraph (l) provides the definition of segment change for the purpose of applying paragraph 


4 and the profitability test in Article 3(2) and the definition of segment relevant net losses. The definition is 


formulated broadly and leverages on the language used in paragraph 29 of IFRS 8: Operating Segments. 


2052. The definition treats any change to the composition of a Group’s disclosed segments from the prior 


Period as a segment change provided that the change triggers a requirement under an Acceptable 


Financial Accounting Standard for the Group to disclose whether it has restated the corresponding items 


of segment information for prior Periods (see paragraph 2051 of this Explanatory Statement for further 


details).  


2053. An Acceptable Financial Accounting Standard generally requires a Group to disclose in its 


Consolidated Financial Statements whether a change to the composition of its disclosed segments 


occurred and whether it has restated information for prior Periods. It should therefore be relatively 


straightforward for tax authorities to assess whether a segment change occurred in a Period. 


Segment entity and mixed segment entity 


2054. Subparagraph (m) provides the definition of segment entity and builds on the definition of Group 


Entity in Article 2. This means that where an Entity does not meet the definition of Group Entity, that Entity 


cannot meet the definition of segment entity. 


2055. The definition of segment entity is structured in two parts: 


• First, it includes any Group Entity whose income and expenses, in whole or part, are included in a 


disclosed segment. This part of the definition requires an examination of whether a Group Entity’s 


results are included in the calculation of the segment financial accounting profit (or loss) of a 


disclosed segment in the Consolidated Financial Statements of the Group under an Acceptable 


Financial Accounting Standard.  


• Second, it includes any Group Entity whose income and expenses, in whole or part, are included 


in the calculation of segment adjusted profit before tax of a disclosed segment. Therefore, this part 


of the definition broadens the criteria for a Group Entity to meet the definition of segment entity 


beyond Group Entities whose financial results are included in a disclosed segment in a Group’s 


Consolidated Financial Statements. It includes Group Entities that have income or costs that meet 


the definitions of unallocated income, unallocated expense and corporate segment income or 
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expense, provided that they are allocated to the disclosed segment in the calculation of its segment 


adjusted profit before tax.  


2056. Where a Group Entity does not meet either part of the definition explained above it will not be a 


segment entity. Such a Group Entity will not be subject to the obligations contained in the Convention 


under Article 3(6). 


2057. Where a Group Entity meets the definition of segment entity in respect of two or more disclosed 


segments then that Group Entity will be a segment entity in respect of each disclosed segment and will be 


a mixed segment entity, as defined in subparagraph (n). In such case the segment entity will be subject to 


the obligations contained in Section 4 in respect of each disclosed segment. 


Segment restated accounts 


2058. Subparagraph (o) provides the definition of segment restated accounts which is used for purposes 


of paragraph 4 and for applying the profitability test in Article 3(2), where relevant, as modified by Section 


4 (as well as other Sections). Importantly, the definition of segment restated accounts requires that a full, 


as opposed to a partial, restatement of the relevant financial information occurred in either the Consolidated 


Financial Statements or in an independently audited schedule. Where only a partial restatement occurs, 


such a restatement will not meet the definition of segment restated accounts.  


Allocation factor and alternative allocation factor 


2059. Subparagraph (r) provides the definition of allocation factor, which is used for purposes of 


calculating the segment adjusted profit before tax and, more specifically, for allocating unallocated income, 


unallocated expense and corporate segment income or expense to a disclosed segment under 


subparagraph (d)(i). Such allocation ensures all relevant income and costs are taken into account when 


computing the segment adjusted profit before tax and that the tax base for a covered segment is calculated 


in a consistent manner and is aligned with the calculation of the tax base of a Covered Group. 


2060. In order to simplify the allocation exercise, a single allocation key is used. This allocation key looks 


to the revenues of each disclosed segment and compares this absolute amount with the sum of the 


revenues of all the disclosed segments of a Group. Any items of unallocated income, unallocated expense 


or corporate segment income or expense are then allocated to a disclosed segment in proportion to its 


share of revenues as compared to the sum of all revenues. The use of revenues to determine the allocation 


factor is likely to be reasonable and appropriate in most cases because revenues are a good indicator of 


the relative size of a disclosed segment’s business relative to the Group and also noting that items of 


unallocated income, unallocated expense and corporate segment income or expense are typically 


relatively small in quantum. 


2061. However, where using the allocation factor leads to inappropriate outcomes that are material, a 


Group can elect to use an alternative allocation factor, defined in subparagraph (s), for a particular item of 


unallocated income, item of unallocated expense or item of corporate segment income or expense 


provided certain conditions are met. Subparagraph (e) provides the conditions where a Group may 


optionally elect to use an alternative allocation factor. In practice, such instances are expected to be 


relatively rare given the items of unallocated income, unallocated expense or corporate segment income 


or expense are most commonly observed where use of the allocation factor (i.e.  revenues) will likely be 


appropriate. 


2062. A Group may only use an alternative allocation factor where three conditions are met.  
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• First, the Group elects to use an alternative allocation factor for relevant items of income or 


expenses as provided for in subparagraph (s). 


• Second, the alternative allocation factor must be used consistently for the applicable item of 


unallocated income, unallocated expense or corporate segment income or expense by all disclosed 


segments for the Period. This condition ensures that all items of unallocated income, unallocated 


expense or corporate segment income or expense are fully allocated between the disclosed 


segments. 


• Third, a materiality threshold is provided in order to limit the instances where an alternative 


allocation factor can be utilised to cases where there will be a material impact on the calculation of 


the segment adjusted profit before tax. The materiality threshold is applied by calculating the 


segment adjusted profit before tax calculation using both the allocation factor and the alternative 


allocation factor which is considered more appropriate for adjusting for a particular item of 


unallocated income, unallocated expense or corporate segment income or expense. The result of 


applying the alternative allocation factor is then tested and only when the impact on the disclosed 


segment’s segment adjusted profit before tax using the allocation factor, is greater than 10 per 


cent, is the materiality threshold satisfied. 


2063. An alternative allocation factor is an allocation key on an exhaustive list of factors which a Group 


can choose to apply in respect of an item listed in subparagraph (s)(i) through (vii). This approach allows 


a Group to consider an alternative allocation factor that uses a different allocation key (e.g. based on staff 


headcount, asset book value, floor space) given the nature of the particular item of unallocated income, 


unallocated expense or corporate segment income or expense. The application of one of those factors 


may lead to an allocation to one or more disclosed segments, even though the particular item of 


unallocated income, unallocated expense or corporate segment income or expense was not subject to a 


direct allocation for segment reporting purposes in the Consolidated Financial Statements. The allocation 


key of the alternative allocation factor is determined by dividing the amount of a factor for a disclosed 


segment (for example, 100 staff headcount for disclosed segment A in case of determining the allocation 


key for pension costs) with the amount using the same factor for all disclosed segments (for example, 500 


staff headcount across all disclosed segments, meaning the alternative allocation factor for allocating 


unallocated pension costs to disclosed segment A would be 20 per cent). 


Corporate segment and corporate segment income or expense 


2064. Subparagraphs (t) and (u) provide the definitions of corporate segment and corporate segment 


income or expense, respectively. Those definitions support the calculation of segment adjusted profit 


before tax, which requires the allocation of corporate segment income or expense (as well as items of 


unallocated income and unallocated expense). The definition of corporate segment and corporate segment 


income or expense ensures that items of income or expense of a disclosed segment that reports 


centralised costs, not incurred on its own account, are allocated appropriately between the other disclosed 


segments that the Group reports. This means that all relevant items of income or expense of the Group 


reported in the Consolidated Financial Statements are taken into account when calculating the segment 


adjusted profit before tax, as a reliable measure of each disclosed segment net profit. The two definitions 


achieve this by, firstly, defining a corporate segment income or expense as any item of income or expense 


of a corporate segment and, secondly, defining a corporate segment as a disclosed segment where all, or 


substantially all, of the expenses that it reports were not incurred for the purpose of generating segment 


adjusted revenues of that disclosed segment. 
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Unallocated expense and unallocated income 


2065. Subparagraphs (p) and (q) provide the definitions of unallocated expense and unallocated income, 


which are allocated between disclosed segments of the Group for purposes of the calculation of segment 


adjusted profit before tax. This is a negative definition which looks to identify any item of expense or income 


that are not reported in the calculation of the segment financial accounting profit (or loss) of a disclosed 


segment but are reported in the calculation of the Financial Accounting Profit (or Loss) of the Group. An 


Acceptable Financial Accounting Standard generally provides some flexibility to Groups in determining 


which categories of expenses and income are left unallocated and will therefore meet the definition of 


unallocated expense or unallocated income. Some Groups will have relatively low amounts of such items, 


others may have higher amounts. Common examples of such unallocated expense include personnel and 


IT, interest expense or income, other financial charges, litigation costs, or goodwill and intangibles 


impairments. 


Segment relevant net losses  


2066. Subparagraph (f) defines the term “segment relevant net losses”. This is relevant to compute the 


“segment adjusted profit before tax”, defined in subparagraph (d), which provides for the deduction of 


segment relevant net losses. These include: (i) the “segment eligible net losses” of the covered segment; 


and (ii) any “segment transferred losses” available pursuant to an “eligible business combination” or an 


“eligible division” involving the covered segment, if certain conditions are satisfied.  


2067. The definition of “segment relevant net losses” mirrors that of “relevant net losses”, applicable in 


the context of the group-level loss carry-forward rules in Annex B Section 2(3), except that it refers to 


segment eligible net losses and segment transferred losses (defined in subparagraphs (g) and (h), 


respectively). It also only covers eligible business combinations and eligible divisions that involve the 


covered segment (i.e. which result in at least one entity of the transferred entity or group or predecessor 


group being transferred to the covered segment: see the attribution method described in the definition of 


“segment transferred losses” in subparagraph (h)). 


2068. The deduction of segment transferred losses is subject to the conditions described in Annex B 


Section 2(3)(b)(i) through (iii) as applied to the Group reporting the covered segment. In other words, the 


same business continuity requirements apply, at a group level, as those applicable to a Covered Group 


under the general rules in Annex B Section 2(3)(b)(i) and (ii). Segment transferred losses arising from an 


eligible business combination or eligible division (defined in Annex B Section 5) are similarly deducted at 


the election of taxpayer, i.e. the Group reporting the covered segment. This election must lodged in 


accordance with the general rule described in Annex B Section 2(3)(b)(iii). However, to prevent double-


counting at group and segment levels, segment transferred losses cannot be recognised in respect of an 


eligible business combination or eligible division if the Group reporting the covered segment was previously 


a Covered Group that made an election to deduct transferred losses pursuant to Annex B Section 


2(3)(b)(iii) (i.e. at group level) arising from the same transaction.  


Segment eligible net losses 


2069. Subparagraph (g) defines the term “segment eligible net losses”. This represents the amount of 


historic losses incurred by the covered segment that can be carried forward and deducted in the current 


Period, as part of the covered segment’s segment relevant net losses, as provided in subdivision (iii) of 


the definition of segment adjusted profit before tax (defined in subparagraph (d)). 


2070. The calculation of segment eligible net losses requires a retrospective computation starting from 


the segment financial accounting profit (or loss) of each segment eligible prior period and making the 


adjustments described in subdivisions (i) and (ii) of the definition of “segment adjusted profit before tax”, 







   441 


      
  


as well as any other adjustment necessary to ensure that the segment eligible net losses are deducted in 


the chronological order of the prior Period(s) to which they correspond. Segment eligible net losses will 


exist to the extent that, after making those adjustments for each segment eligible prior period, the total 


amount of cumulative segment financial accounting losses exceeds the total amount of cumulative 


segment financial accounting profits over those segment eligible prior periods. The reference to the 


adjustments described in subdivisions (i) and (ii) of the definition of “segment adjusted profit before tax” 


means that, to achieve consistency, the same tax base rules apply to calculate the profit or loss of the 


current period and that of any segment eligible prior period.  


2071. This definition mirrors that of “eligible net losses”, applicable in the context of the general group-


level loss carry-forward rules in Annex B Section 2(3)(a), except that it refers to segment financial 


accounting profits and losses and segment eligible prior periods (defined in subparagraphs (c) and (i), 


respectively). 


Segment transferred losses 


2072. Subparagraph (h) defines the term “segment transferred losses”. These may be deducted, as part 


of the segment relevant net losses, pursuant to an eligible business combination or eligible division 


involving the covered segment. The rules to compute segment transferred losses, together with the 


conditions for their availability, are intended to ensure consistency between the transfer of losses at the 


group and segment levels.  


2073. The deduction of transferred losses is made at the election of the Group reporting the covered 


segment and is subject to group-level business continuity requirements (as set out in subdivision (ii) of the 


definition of “segment relevant net losses” in subparagraph (f), with reference to the general conditions 


described in Annex B Section 2(3)(b)). The election is lodged in respect of the covered segment, for a 


particular eligible business combination or eligible division. If the Group reporting the covered segment 


becomes a Covered Group in a later Period, in computing its adjusted profit before tax for that Period under 


Annex B Section 2, the Covered Group may lodge a separate election to deduct transferred losses (if any) 


arising from the same eligible business combination or eligible division to the extent that such transferred 


losses have not been attributed to the covered segment under this subparagraph. For further detail, see 


the transitional rules in Annex B Section 2(3)(c).  


2074. The starting point to determine segment transferred losses pursuant to an eligible business 


combination or eligible division is the amount calculated pursuant to Annex B Section 2(4) (i.e. at the group 


level), as applied to the Group reporting the covered segment. A portion of this amount, if any, is then 


attributed to the covered segment based on an allocation key.  


2075. The allocation key is intended to reflect the relative size of the part of the transferred business that 


is transferred to the covered segment, with reference to third-party entity revenues. Specifically, the group-


level transferred losses are attributed to the covered segment based on the ratio of aggregate revenues of 


the entities transferred to the covered segment as a result of the eligible business combination or eligible 


division, as compared to the aggregate revenues of all the entities transferred to the Group reporting the 


covered segment as a result of the same transaction. For this purpose, reference is made to the revenues 


reported in the consolidated financial statements of the transferred entity or group or predecessor group 


in the period immediately preceding the eligible business combination or eligible division. 


Segment eligible prior period 


2076. Subparagraph (i) defines the term “segment eligible prior period” to include each Period: (i) starting 


with the earliest Period, if any, that falls within specified time limitations and for which, after making the 
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adjustments described in subdivisions (i) and (ii) of the definition of “segment adjusted profit before tax”, 


there is a segment unused loss (irrespective of whether the segment was a covered segment during that 


earlier period), and (ii) ending with all Periods after that Period and before the current Period. However, to 


avoid double-counting between group and segment level profits and losses under the Convention, certain 


prior Periods are excluded.  


2077. The definition of a “segment eligible prior period” largely mirrors that of an “eligible prior period”, 


applicable in the context of the group-level loss carry-forward rules in Annex B Section 2(3), except that it 


refers to segment unused losses (defined in subparagraph (j)) and contains two additional limitations. 


These limitations, discussed below, aim to address the interaction between group- and segment-level loss 


carry-forwards, and to ensure the integrity of the loss-carry forward mechanism following a segment 


change.  


2078. First, a transitional rule is provided for cases where the Group reporting the covered segment was 


a Covered Group in a prior Period. It is intended to prevent the double-counting of profits and losses at the 


Group and segment levels. The reverse scenario (i.e. where the Group reporting the covered segment 


later comes into scope of the Convention) is addressed as part of the rules to determine relevant net losses 


of a Covered Group in Annex B Section 2(3).  


2079. The transitional rule excludes from the definition of “segment eligible prior period” any prior Period 


in which the Group reporting the covered segment was a Covered Group, or which was an eligible prior 


period of that Group, with the exception of prior periods that have already been considered as segment 


eligible prior periods of the covered segment (such that any segment-level profits and losses for those 


periods would have been disregarded at Group level, eliminating any risk of double-counting). This 


effectively excludes from the calculation of “segment eligible net losses” all profits and losses of the 


covered segment that have already been taken into account, as part of the consolidated accounts of the 


Group reporting the covered segment, in computing that Group’s adjusted profit before tax under the 


Convention (either because the Group was a Covered Group in a period, or because the Group’s profits 


or losses from a period were taken into account in calculating the Group’s relevant net losses carried 


forward and deducted under the Convention). Any earlier non-excluded Period may nevertheless qualify 


as a segment eligible prior period, subject to the other applicable criteria. This way, unrelieved segment 


losses incurred at an earlier time (subject to the other applicable criteria) and not already taken into account 


under the Convention at the Group-level, would remain available for carry-forward and deduction by the 


covered segment. This rule works together with the condition described in division (ii) of the definition of 


“segment relevant net losses”, addressing double-counting in respect of transferred losses. That rule 


ensures that the segment cannot deduct transferred losses arising from an eligible business combination 


or eligible division in cases where the Group reporting the covered segment was previously a Covered 


Group and made an election to deduct group-level transferred losses arising from the same transaction.   


 


Box 32. Example – Interaction between disclosed segment- and group- level losses (Group 


reporting the covered segment was previously a Covered Group)  


This example makes reference to the Financial Accounting Profit of Group X (after making the relevant 


adjustments under Annex B Section 2(1)(a) to (d)) and the segment Financial Accounting Profit of 


disclosed segment C (after making the relevant adjustments in divisions (i) and (ii) of the definition of 


“segment adjusted profit before tax”). These figures are reflected in the table further below. 
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The facts of this example are as follows. Group X becomes a Covered Group for the first time in P-2 as 


it satisfies the conditions in Article 3(1) and (2) in P-2. Group X has not incurred any historic losses, at 


a consolidated level, except in P-3. None of its disclosed segments has ever been a covered segment, 


and no segment changes have ever taken place.  


• The Financial Accounting Profit of Group X in P-2, after making the relevant adjustments under 


Annex B Section 2(1)(a) through (d), is EUR 2.1 billion.  


• In computing its adjusted profit before tax for P-2, Group X carries forward and deducts relevant 


net losses of EUR 150 million (such that its adjusted profit before tax for P-2 is equal to EUR 


1.95 billion). These relevant net losses are entirely constituted by eligible net losses arising in 


P-3, which is the sole eligible prior period of Group X. Group X does not elect to recognise any 


transferred losses.  


In the following period (P-1), Group X is no longer a Covered Group. 


In P, one of the disclosed segments reported by Group X (disclosed segment C) becomes a covered 


segment for the first time as it satisfies the conditions in Article 3(1) and (2), as modified by Section 4, 


in P. The only historic losses incurred in disclosed segment C relate to P-3 and P-4.   


The segment financial accounting profit of disclosed segment C in P, after making the relevant 


adjustments in subdivisions (i) and (ii) of the definition of “segment adjusted profit before tax”, is EUR 


2.05 billion. To compute the segment adjusted profit before tax, any segment relevant net losses 


(comprising both segment eligible net losses and segment transferred losses, if any) must be deducted 


from that amount.  


• Segment eligible net losses of disclosed segment C are determined by reference to its segment 


eligible prior periods, if any. To avoid double counting, any period in which Group X was a 


Covered Group (P-2), or that was an eligible prior period of Group X (P-3) is excluded from the 


definition of segment eligible prior period: 


o P-4 is the earliest prior period within applicable time limitations and with a segment 


unused loss (clause (i) of the definition of segment eligible prior period). P-2 and P-3 


are excluded from the definition of eligible prior period, such that P-1 is the only 


subsequent period between P-4 and the current period that is taken into account. P-4 


and P-1 are therefore the segment eligible prior periods of Segment C.  


o The segment eligible net losses of disclosed segment C are equal to EUR 50 million 


(EUR 150 million [P-4] – EUR 100 million [P-1]), i.e. the total amount of cumulative 


segment financial accounting losses that exceed the total amount of cumulative 


segment financial accounting profits over the segment eligible prior periods P-4 and P-


1 (after making relevant adjustments in each period).  


• No election is made to recognise segment transferred losses.  


• In computing its segment adjusted profit before tax for P, disclosed segment C carries forward 


and deducts segment relevant net losses of EUR 50 million (such that its segment adjusted 


profit before tax for P is equal to EUR 1.9 billion). These segment relevant net losses are 


constituted by the aforementioned segment eligible net losses, which have been computed 


without regard to the profits and losses from P-3 and P-2 (because such profits and losses have 
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already been taken into account, for purposes of the Convention, in computing the adjusted 


profit before tax of Group X in P-2). 


Adjusted group or segment financial accounting profit (or loss), in EUR million 


  
Prior periods P-4 P-3 P-2 P-1 P 


Group X 


no losses at Group  


or segment levels 


2100 -150 2100 1,650 1950 


Disclosed 


segment A 
1050 100 550 1,200 100 


Disclosed 


segment B 
1200 -150 600 350 -200 


Disclosed 


segment C 
-150 -100 950 100 2050 


 


 


2080. Second, subparagraph (i)(B) of the definition contains a rule to ensure the integrity of the loss 


carry-forward mechanism following a segment change, providing for a level of consistency in the 


composition of the covered segment over time for the purpose of carrying forward losses (see definition of 


“segment change” in subparagraph (l)). Unless certain conditions are met, only periods ending after the 


latest segment change involving the covered segment can qualify as a segment eligible prior period 


(subparagraph (i)(B)(1) of the definition). In other words, the covered segment generally cannot carry-


forward losses incurred before the latest segment change that it was involved in.  


2081. However, by exception to this rule, subparagraph (i)(B)(2) allows periods prior to the latest 


segment change to qualify as segment eligible prior periods (such that losses incurred in those periods 


can be carried forward and deducted) to the extent that: 


• Segment restated accounts of the covered segment have been prepared for those periods. This 


way, segment relevant net losses are computed by reference only to historic financial information 


that accurately reflects the composition of the covered segment in the current period; and  


• No disclosed segment involved in that segment change was itself a covered segment that 


previously deducted segment relevant net losses. This prevents the risk that the same losses could 


be deducted more than once under the Convention.  


Segment unused loss 


2082. Subparagraph (j) defines the term “segment unused loss” as a segment financial accounting loss 


of a period that has not been offset by segment financial accounting profit of a subsequent period, after 


making the adjustments described in subparagraph (j)(i) and (ii) of the definition of “segment adjusted profit 


before tax” in each period, in accordance with the rules of subparagraph (j)(iii) of that definition. A “segment 


unused loss” is therefore an amount that may give rise to a “segment relevant net loss”, deductible in the 


current period.  


2083. This definition mirrors that of an “unused loss”, applicable in the context of the group-level loss 


carry-forward rules in Annex B Section 2(3), except that it refers to segment financial accounting profit (or 


loss) (defined in subparagraph (c)). 
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Section 5 – Autonomous domestic business exemption 


Paragraph 1 


2084. Paragraph 1 provides that the adjustments in paragraphs 3 through 5 and in paragraphs 11 and 


12 shall be made in a Period where a Covered Group operates in a Jurisdiction that is an autonomous 


domestic business jurisdiction, as defined in paragraph 2(a) and subject to the stabilisation mechanism in 


paragraph 10. Those adjustments effectively exclude the financial results of a Covered Group that are 


derived from an autonomous domestic business jurisdiction for purposes of profit allocation under Article 


5 and elimination of double taxation under Articles 9 through 13. This means that a Jurisdiction will not be 


allocated Amount A in respect of a domestically and autonomously orientated business of a Covered Group 


carried on in a Jurisdiction nor be obliged to provide relief for elimination of double taxation purposes in 


respect of the profits earned from those operations. The determination of whether a Jurisdiction is an 


autonomous domestic business jurisdiction depends on whether a Covered Group’s operations in the 


Jurisdiction meet this definition. This means that a Jurisdiction can be an autonomous domestic business 


jurisdiction in respect of a Covered Group, but not in respect of other Covered Groups.  


2085. Paragraph 3 provides the adjustments to the Elimination Profit (or Loss) and the jurisdictional 


depreciation and payroll of a Covered Group where a Jurisdiction is an autonomous domestic business 


jurisdiction. The adjustments in paragraphs 3 apply on a jurisdictional basis, whereas, the adjustments in 


paragraph 4 apply to the consolidated financial results of the Group where a Jurisdiction is an autonomous 


domestic business jurisdiction to calculate the non-domestic autonomous adjusted profit before tax and 


non-domestic autonomous adjusted revenues of the Covered Group. Paragraph 5 provides for the 


replacement of the terms accounting depreciation and accounting payroll for purposes of the term 


“Elimination Threshold Return on Depreciation and Payroll” in Article 2(n) with the terms non-domestic 


autonomous accounting depreciation and non-domestic autonomous accounting payroll, respectively. 


Paragraphs 11 and 12 provide for potential adjustments in prescribed circumstances with respect to 


elimination of double taxation and the allocation of Amount A Profit. 


Paragraph 2 


2086. Paragraph 2 provides the definition of an autonomous domestic business jurisdiction, as well as 


the related operative definitions. This definition functions as the “entry test” to determine whether the 


adjustments in paragraphs 3 through 5 and paragraphs 11 through 12 should be made in respect of a 


Covered Group for a Period.  


2087. Where a Jurisdiction is an autonomous domestic business jurisdiction under subparagraph (a), 


adjustments are made under paragraphs 3 through 5 to exclude the financial results of the Covered 


Group’s operations that are substantially all domestically and autonomously focused in the Jurisdiction for 


purposes of elimination of double taxation and Amount A Profit allocation. Potential adjustments with 


respect to elimination of double taxation and the allocation of Amount A Profit are made under paragraphs 


11 and 12. 


2088. The entry test in subparagraph (a) includes three conditions in subdivisions (i) through  (iii), all of 


which need to be met for a Jurisdiction to be an autonomous domestic business jurisdiction.  


2089. The first condition in subdivision (i) assesses the level of deviation between the Adjusted Revenues 


treated as arising in that Jurisdiction under Article 6 and the sum of Entity Financial Third-party Accounting 


Revenues of Group Entities located in that Jurisdiction (i.e. third-party revenues booked in the Jurisdiction, 
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after making certain adjustments). This condition measures the level of integration on the income-side of 


the business of the Covered Group in the Jurisdiction with other Jurisdictions that the Covered Group 


operates in (i.e. sales to third-parties in another Jurisdiction). In a case where third-party sourced revenues 


and booked revenues closely align, the business of the Covered Group in the Jurisdiction is selling to third 


parties in that Jurisdiction, as opposed to selling to third parties located in another Jurisdiction. Put 


differently, it seeks to ensure that the third-party revenues booked in the Jurisdiction are substantially all 


also sourced to the Jurisdiction. The condition is satisfied when the Adjusted Revenues of the Covered 


Group that are treated as arising in the Jurisdiction do not fall below 95 per cent of the sum of the Entity 


Financial Third-party Accounting Revenues of the Group Entities located in the Jurisdiction and do not 


exceed 105 per cent of the sum of the Entity Financial Third-party Accounting Revenues.  


2090. The second condition in subdivision (ii) assesses the level of cross-border intra-group revenues of 


Group Entities located in the Jurisdiction relative to the total revenues of those Group Entities. This 


condition measures the level of integration on the income-side of the business with Group Entities located 


in other Jurisdictions. In a case where cross-border intra-group revenues of Group Entities located in the 


Jurisdiction are at a low-level and do not exceed 15 per cent of the sum of the total revenues included in 


calculating the Entity Financial Accounting Profit (or Loss) of Group Entities located in that Jurisdiction 


after eliminating intra-Group transactions with Group Entities located in the same Jurisdiction, but before 


eliminating intra-Group transactions with Group Entities located in a different Jurisdiction, then the profits 


earned in that Jurisdiction are not substantially derived from transactions with other Group Entities in 


different Jurisdictions on the income-side of the business. 


2091. The term cross-border intra-group revenues means the revenues included in calculating the Entity 


Financial Accounting Profit (or Loss) of a Group Entity and derived from transactions with Group Entities 


that are not located in the same Jurisdiction. This therefore relies on the term Entity Financial Accounting 


Profit (or Loss) as defined in Article 2, which means the profit or loss determined for an Entity (before any 


consolidation adjustments eliminating intra-Group transactions) in preparing Consolidated Financial 


Statements of the Covered Group. The definition therefore includes all revenue items derived by an Entity 


that are included in the calculation of the Entity Financial Accounting Profit (or Loss) to the extent that 


revenue is derived from transactions with Group Entities that are not located in the same Jurisdiction, and 


generally does not seek to isolate certain categories of intra-group revenues. 


2092. The third condition in subdivision (iii) assesses the level of cross-border intra-group expenses of 


Group Entities located in the Jurisdiction relative to the total expenses of those Group Entities. This 


condition measures the level of integration on the cost-side of the business with Group Entities located in 


other Jurisdictions. In a case where cross-border intra-group expenses of Group Entities located in the 


Jurisdiction are at a low-level and do not exceed 15 per cent of the sum of the total expenses deductible 


in calculating the Entity Financial Accounting Profit (or Loss) of those Group Entities located in the 


Jurisdictions after eliminating intra-Group transactions with Group Entities located in the same Jurisdiction, 


but before eliminating intra-Group transactions with Group Entities located in a different Jurisdiction, then 


the profits earned in that Jurisdiction are not substantially derived from transactions with other Group 


Entities in different Jurisdictions on the cost-side of the business.  


2093. The term cross-border intra-group expenses means the expenses deductible in calculating the 


Entity Financial Accounting Profit (or Loss) of a Group Entity and incurred in respect of transactions with 


Group Entities that are not located in the same Jurisdiction. This therefore relies on the term Entity 


Financial Accounting Profit (or Loss) as defined in Article 2, which means the profit or loss determined for 


an Entity (before any consolidation adjustments eliminating intra-Group transactions) in preparing 


Consolidated Financial Statements of the Covered Group. The definition therefore includes all expense 


items incurred by an Entity that are deductible in the calculation of the Entity Financial Accounting Profit 


(or Loss) to the extent those expenses are incurred in respect of transactions with Group Entities that are 
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not located in the same Jurisdiction, and does not generally seek to isolate certain categories of intra-


group expenses. 


2094. For the purpose of determining whether a Group Entity is located in a Jurisdiction under paragraph 


2(a), the rules in Annex B Section 4(5) apply. 


Box 33. Example – Application of paragraph 2(a) 


Covered Group A carries on a business, in addition to other business lines, that is domestically and 


autonomously focused and that is operational in four Jurisdictions that are Parties: A, B, C and D.  


In order to determine whether the adjustments in paragraphs 3 through 5 and paragraphs 11 through 


12 should be made for the purpose of applying the Convention to Covered Group A for the Period, it 


should be assessed whether any of those four Parties qualify as an autonomous domestic business 


jurisdiction in respect of Covered Group A for the Period. 


The test in subparagraph (a) includes three conditions, all of which need to be met. 


Paragraph 2(a)(i): Deviation between revenues sourced and sum of Entity Financial Third-party 
Accounting Revenues 


(EUR_m) Party A Party B Party C Party D 


Sourced revenues 520 1000 100 150 


Sum of Entity Financial 


Third-party Accounting 


Revenues 


500 970 100 200 


Sourced revenue as a 


percentage of sum of Entity 


Financial Accounting 


Revenues 


104% 103% 100% 75% 


In the case of Parties A, B and C, revenues sourced to each Party amount to between 95 and 105 per 


cent of the sum of the Entity Financial Third-party Accounting Revenues of Group Entities located in 


each Party. This means that substantially all Adjusted Revenues derived from those Parties are 


generated from sales are to third parties located inside those Parties and that a limited amount of 


Adjusted Revenues are generated from third party sales outside of the those Parties. 


In the case of Party D, the revenues sourced to that Party amount to only 75% of the sum of the Entity 


Financial Third-party Accounting Revenues of Group Entities located in that Party which does not fall 


between the allowed deviation of between 95% and 105%. This means that a substantial part of the 


Adjusted Revenues derived from Party D are generated from sales to third-parties outside of Party D 


(and are sourced to those locations). 


This means that the first condition in paragraph 2(a)(i) is satisfied for Parties A, B and C and not for 


Party D. 
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Paragraph 2(a)(ii): Level of cross-border intra-group revenues relative to the total revenues 


(EUR_m) Party A Party B Party C Party D 


Cross-border intra-group 


revenues 


50 30 10 177 


Total revenues included in 


calculating the Entity 


Financial Accounting Profit 


(or Loss) 


550 1000 110 377 


Sum of cross-border intra-


group revenues as a 


percentage of the sum of 


total revenues included in 


calculating the Entity 


Financial Accounting Profit 


(or Loss) 


9% 3% 9% N/A 


The second condition in subparagraph (a)(ii) does not have to be assessed with respect to Party D 


because the first condition in subparagraph (a)(i) is not satisfied with respect to that Party. 


In the case of Parties A, B and C, the sum of cross-border intra-group revenues of Group Entities 


located in those Parties are minimal relative to the sum of total revenues included in calculating the 


Entity Financial Accounting Profit (or Loss) of Group Entities located in those Parties and, as a result, 


do not exceed 15 per cent of the total revenues included in calculating the Entity Financial Accounting 


Profit (or Loss). This means the business of the Group in those Party is highly decentralised from the 


operations of the rest of the Group carried on in other Parties on the income-side as limited intra-group 


revenues are generated from cross-border sales. 


This means that the second condition in subparagraph (a)(ii) is satisfied for Parties A, B and C.Paragraph 
2(a)(iii): Level of cross-border intra-group expenses relative to the total expenses 


(EUR_m) Party A Party B Party C Party D 


Cross-border intra-group 


expenses 


40 127 90 10 


Total expenses deductible 


in calculating the Entity 


Financial Accounting Profit 


(or Loss) 


350 850 105 310 


Sum of cross-border intra-


group expenses as a 


percentage of the sum of 


total expenses deductible in 


calculating the Entity 


11% 15% 86% N/A 
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Financial Accounting Profit 


(or Loss) 


 


The third condition in subparagraph (a)(iii) does not have to be assessed with respect to Party D 


because the first condition in subparagraph (a)(i) is not satisfied with respect to that Party. 


In the case of Parties A and B, the sum of cross-border intra-group expenses of Group Entities located 


in those Parties are minimal relative to the sum of total expenses deductible in calculating the Entity 


Financial Accounting Profit (or Loss) of Group Entities located in those Parties and, as a result, do not 


exceed 15 per cent of the total expenses deductible in calculating the Entity Financial Accounting Profit 


(or Loss). This means the business of the Group in those Party is highly decentralised from the 


operations of the rest of the Group carried on in other Parties on the cost-side and the value chain is 


substantially domestically focused and autonomous. 


In the case of Party C, the sum of cross-border intra-group expenses of Group Entities located in those 


Parties are more substantial and exceed 15 per cent of the total expenses deductible in calculating the 


Entity Financial Accounting Profit (or Loss). This means that the business the Group performs in Party 


C is significantly integrated with the operations of the rest of the Group carried on in other Parties and 


that the business of the Group in Party C is not domestically focused on the cost-side. 


This means that the third condition in subparagraph (a)(iii) is satisfied for Parties A and B and not for 


Party C. 


Based on the application of the three conditions in subparagraph (a), Parties A and B each meet the 


definition of an autonomous domestic business jurisdiction under paragraph 2(a) in respect of Covered 


Group A. Parties C and D do not, in respect of Covered Group A. 


 


2095. Where one or more Jurisdictions is an autonomous domestic business jurisdiction and therefore 


the adjustments in paragraph 4 are made to replace “Adjusted Profit Before Tax” and “Adjusted Revenues” 


with non-domestic autonomous adjusted profit before tax and non-domestic autonomous adjusted 


revenues, respectively, those adjustments solely apply for purposes of Article 5 concerning the allocation 


of Amount A Profit and for the “bottom-up” de minimis rule in paragraph 6. This means that the adjustments 


required under paragraph 4 do not apply for purposes of Article 3 which defines a Covered Group. 


Therefore, unlike the adjustments required under the exclusions in Section 2 which applies to a Group 


including one or more regulated financial institutions and Section 3 which applies in the case of a qualifying 


extractives group, the adjustments in Section 5 concerning the autonomous domestic business exemption 


do not require a “re-running” of the scope test in Article 3. A Group which is otherwise a Covered Group 


under Article 3, would solely fall out of scope under Section 5 where it meets either of the de minimis rules 


for scope in Section 5(6) or (7). 


2096. This means there may be limited instances where one or more Jurisdictions is an autonomous 


domestic business jurisdiction in respect of a Covered Group and the conditions in paragraphs 6 and 7 are 


not satisfied, but there is nonetheless no Amount A Profit to allocate. Such a case would arise where the 


non-autonomous domestic part of the Covered Group does not earn a profit margin in excess of 10 per 


cent when only taking into account the non-domestic autonomous adjusted profit before tax and non-
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domestic autonomous adjusted revenues. The result of this would be that there would be no Amount A 


Profit under Article 5 to allocate. 


Paragraph 3 


2097. Paragraph 3 contains the adjustments made in the cases that a Jurisdiction is an autonomous 


domestic business jurisdiction under paragraph 2(a) in respect of a Covered Group for a Period. In such 


cases, the adjustments contained in paragraph 3 exclude the financial results of the Covered Group 


derived from the Jurisdiction for purposes of allocation and elimination of double taxation. 


2098. Subparagraph (a) adjusts the Elimination Profit (or Loss) of the Covered Group for the Period in 


the Jurisdiction that is an autonomous domestic business jurisdiction to zero for purposes of Annex B 


Section 4. Subparagraph (b) adjusts the non-domestic autonomous adjusted revenues of the Covered 


Group for the Period that are treated as arising in that Jurisdiction to zero. Subparagraph (c) adjusts the 


jurisdictional depreciation and payroll of the Covered Group for the Period in the Jurisdiction that is an 


autonomous domestic business jurisdiction to zero for purposes of Annex B Section 5. These adjustments 


mean that in a case where the business of the Covered Group in a Jurisdiction is sufficiently domestically 


and autonomously focused, such that the Jurisdiction meets the definition of autonomous domestic 


business jurisdiction, that Jurisdiction will not be allocated any Amount A Profit nor any obligation to relieve 


Amount A under the elimination of double taxation framework with respect to the Covered Group and that 


the Return on Depreciation and Payroll of the Covered Group for that Jurisdiction is not taken into account 


for purposes of Article 11 and for purposes of the marketing and distribution profits safe harbour adjustment 


in Article 5. 


Paragraph 4 


2099. Paragraph 4 contains the changes to terminology that are made for purposes of Amount A Profit 


and profit allocation under Article 5 in the case a Jurisdiction qualifies as an autonomous domestic business 


jurisdiction in respect of a Covered Group. This paragraph ensures that for purposes of applying the 


Convention the part of the Adjusted Profit Before Tax and of the Adjusted Revenues that are derived by 


an autonomous business in a Jurisdiction are not taken into account for purposes of allocating Amount A 


Profit. Instead, only amounts derived by the non-autonomous part of a business are taken into account, 


subject to the application of paragraphs 6 and 7 under which a Group could be excluded from scope. This 


effectively means that the autonomously and domestically focused part of a business in a Jurisdiction is 


treated as standalone businesses from any non-autonomous business of the Group in other Jurisdictions. 


This means the financial results of the autonomously and domestically focused business in a Jurisdiction 


are adjusted out of the consolidated financial statements of the Covered Group.   


2100. These adjustments are made under subparagraphs (a) and (b) which provide for the replacement 


of terms for purposes of applying Article 5. Subparagraph (a) provides the Amount A Profit shall be 


determined by replacing, in Article 2(d), the term “Adjusted Profit Before Tax” with the term “non-domestic 


autonomous adjusted profit before tax” and by replacing the term “Adjusted Revenues” with the term “non-


domestic autonomous adjusted revenues”. Subparagraph (b) provides the term Adjusted Revenues shall 


be replaced with the term non-domestic autonomous adjusted revenues. 


2101. The term non-domestic autonomous adjusted profit before tax is defined in subparagraph (c) and 


relies on the separate terms non-domestic autonomous financial accounting profit (or loss), to which the 


Adjusted Profit Before Tax adjustments identified in Article 4(1) are applied, and non-domestic autonomous 


relevant net losses. The non-domestic autonomous financial accounting profit (or loss) is defined in 


subparagraph (d) as the sum of non-domestic autonomous adjusted revenues and non-domestic 







   451 


      
  


autonomous intra-group revenues after deducting non-domestic autonomous expenses and non-domestic 


autonomous intra-group expenses. 


2102. The term non-domestic autonomous adjusted revenues is defined in subparagraph (e) and 


provides that revenues derived by the autonomous and domestically focused part of a Group are excluded 


from the Adjusted Revenues of the Group. The term non-domestic autonomous intra-group revenues is 


defined in subparagraph (f) and identifies revenues of the non-autonomous part of a Group derived from 


transactions with the autonomous part of the Group. Those revenues are included for purposes of 


calculating the non-domestic autonomous financial account profit (or loss) because they are derived by 


the non-autonomous part of the Group in respect of transactions with the domestic autonomous part of the 


Group (which is effectively treated as independent from the rest of the Group). 


2103. The term non-domestic autonomous expenses is defined in subparagraph (g) and provides that 


expenses incurred by the autonomous part of a Group are excluded from the expenses of the Covered 


Group deducted in calculating the Covered Group’s non-domestic autonomous financial accounting profit 


(or loss). This means that only expenses incurred by the non-autonomous part of a Group are taken into 


account in calculating the Covered Group’s non-domestic autonomous financial accounting profit (or loss), 


subject to subparagraph (h). The term non-domestic autonomous intra-group expenses is defined in 


subparagraph (h) and identifies the expenses incurred by the non-autonomous part of a Group with the 


autonomous part of the Group. Those expenses are included for purposes of calculating the non-domestic 


autonomous financial account profit (or loss) because they are incurred by the non-autonomous part of the 


Group in respect of transactions with the domestic autonomous part of the Group (which is effectively 


treated as independent from the rest of the Group).  


2104. The term non-domestic autonomous relevant net losses is defined in subparagraph (i). These are 


the losses to be carried forward and deducted in the calculation of the Covered Group’s non-domestic 


autonomous adjusted profit before tax for a Period. The definition ensures that the calculation of relevant 


net losses for Groups that include an autonomous domestic business only includes the appropriate losses 


(i.e. excluding losses that relate to the autonomous domestic business). Non-domestic autonomous 


relevant net losses include the same two components as relevant net losses in the general rules under 


Annex B Section 2(3), except they are calculated with reference only to the appropriate losses. First, non-


domestic autonomous relevant net losses always include the non-domestic autonomous eligible net losses 


(i.e. historical losses incurred within the Covered Group itself). Second, they can also include transferred 


losses (i.e. historical losses incurred by a separate business that has since been transferred to the Covered 


Group). Such transferred losses are calculated in accordance with the general rules in Annex B Section 


2(3) (including as they relate to the modalities of lodging the election), but with reference only to the 


appropriate (i.e. non-domestic autonomous) losses of the transferred group, entity or predecessor group. 


This second part of the definition is only relevant if the Covered Group has made an election to recognise 


transferred losses in respect of a particular business combination or division. The same approach is taken 


with respect to the regulated financial services and extractives exclusions. See the Explanatory Statement 


to Annex B Section 2(3) for further detail. 


2105. The term non-domestic autonomous eligible net losses is defined in subparagraph (l). This follows 


the definition of eligible net losses in Annex B Section 2(5)(a), but ensures that only losses that are not 


derived from an autonomous domestic business are included in the calculation. 


2106. The term non-domestic autonomous eligible prior period is defined in subparagraph (j). This 


follows the definition of eligible prior period in Annex B Section 2(5)(b), except that it applies by reference 


to non-domestic autonomous unused losses. This ensures that only those losses that are not derived from 


an autonomous domestic business are captured. 
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2107. The term non-domestic autonomous unused loss is defined in subparagraph (k). This follows the 


definition of unused loss in Annex B Section 2(5)(h), except the amount is calculated by reference to the 


non-domestic autonomous financial accounting profit or loss of prior Periods (i.e. removing the profits and 


losses derived from an autonomous domestic business). 


Paragraph 5 


2108. Paragraph 5 provides for the replacement of the terms accounting depreciation and accounting 


payroll or the purpose of determining the Elimination Threshold Return on Depreciation and Payroll in 


Article 2(n) with the terms non-domestic autonomous accounting depreciation and non-domestic 


autonomous accounting payroll, respectively. 


2109. The replacement of terminology under paragraph 5 ensures that accounting depreciation and 


accounting payroll that are taken into account for determining the financial results of the autonomously and 


domestically focused part of a Covered Group are not taken into account for purposes of determining the 


Elimination Threshold Return on Depreciation and Payroll of a Covered Group. Rather, this means the 


Elimination Threshold Return on Depreciation and Payroll of a Covered Group, which applies for purposes 


of the marketing and distribution profits safe harbour adjustment under Article 5(2)(c) and for purposes of 


the calculation of the obligation to eliminate double taxation under Article 11(11) through (14), is determined 


by reference to accounting depreciation and accounting payroll to the extent those relate to financial results 


of the non-autonomous domestic business part of a Covered Group. 


Paragraph 6 


2110. Paragraphs 6, read together with Article 3(7), contains the first de minimis rule for scope purposes, 


which provides an exception to the general operation of the scope rules in Article 3. Under paragraph 6, a 


Group that is otherwise a Covered Group shall not be treated as a Covered Group in the Period if the non-


domestic autonomous adjusted profit before tax of the Group for the Period, as determined under 


paragraph 4, is less than 10 per cent of the Adjusted Profit Before Tax of the Group for the Period, before 


making the adjustments under paragraph 4. 


2111. This paragraph recognises that where Amount A Profits are substantially already in the market, 


the administrative burden associated with applying the provisions of the Convention in full may be 


excessive and disproportionate compared to the benefit of applying Amount A, and therefore justify an 


exclusion of the Group from the scope of the Convention. 


2112. The approach taken under paragraph 6 is a “bottom-up” approach as it builds up from and relies 


on the adjustments under paragraph 4. It consists of two steps: 
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• First, under paragraph 4, by excluding the profits of the Covered Group derived from an 


autonomous domestic business jurisdiction from the Adjusted Profit Before Tax; and 


• Second, after applying paragraph 4, by assessing whether the non-domestic autonomous adjusted 


profit before tax falls below a de minimis threshold of 10 per cent of the Adjusted Profit Before Tax 


(prior to applying the adjustment in paragraph 4) and, if so, exclude the Group from scope. 


Paragraphs 7 and 8 


2114. Paragraph 7, read together with Article 3(7), contains the second de minimis rule for scope 


purposes which provides an exception to the general operation of the scope rules in Article 3. Under 


paragraph 7, a Group that is otherwise a Covered Group shall not be treated as a Covered Group in the 


Period if either of the relevant conditions in subparagraph (a) or (b) are met.  


Box 34. Example – Application of paragraph 6 


Covered Group B, which is operational in Parties E, F, G and H, has an Adjusted Profit Before Tax for 


the Period equal to EUR 1.5 billion. 


Jurisdictions E, F and H qualify as an autonomous domestic business jurisdiction under paragraph 2(a) 


in respect of Covered Group B. 


After making the adjustments provided in paragraph 4, EUR 1.45 billion of profit relating to the 


autonomous domestic business jurisdictions is excluded from the Adjusted Profit Before Tax of Covered 


Group B and, as a result, its non-domestic autonomous adjusted profit before tax for the Period equals 


EUR 50 million (see table below). 


The non-domestic autonomous adjusted profit before tax for the Period of EUR 50 million represents 


c.3 per cent of the Adjusted Profit Before Tax of Covered Group A, which is below the de minimis 


threshold in paragraph 6 of 10 per cent. 


This means that Covered Group B will not be treated as a Covered Group for the Period under 


paragraph 6. 


(EUR_mn) Party E Party F Party G Party H 


Contribution to Adjusted 


Profit Before Tax 


900 450 50 100 


Is the Party an 


autonomous domestic 


business jurisdiction? 


Yes Yes No Yes 


Contribution to non-


domestic autonomous 


adjusted profit before tax 


- - 50 - 


2113.  
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2115. The approach taken under paragraph 7 is a “top-down” approach as it applies irrespective of 


whether the adjustments in paragraphs 3 through 5 apply. This means that it is not required for a 


Jurisdiction to qualify as an autonomous domestic business jurisdiction in respect of a Covered Group for 


a Period for the purpose of applying paragraph 7. As is the case with paragraph 6, paragraph 7 recognises 


that where Amount A Profits are substantially already in the market, the administrative burden associated 


with applying the administrative rules, including the adjustments in paragraphs 3 through 5, may be 


excessive and disproportionate compared to the benefit of applying Amount A, and therefore justify an 


exclusion of the Group from the scope of the Convention. 


2116. The top-down approach to a de minimis rule for scope under paragraph 7 contains two sets of 


rules which are alternatives, and it would be sufficient for a Group to meet either of the conditions included 


in subparagraph (a) or (b) for the Group to be out of scope of the Convention. 


Subparagraph (a) 


2117. The rule in subparagraph (a) is targeted at Groups that operate as domestic businesses 


exclusively, or almost exclusively, in a single Jurisdiction. This paragraph includes four conditions in 


subdivisions (i)-(iv) that must be met: 


2118. First, subdivision (i) requires that at least 90 per cent of the Adjusted Revenues of the Group are 


sourced to a single Jurisdiction and, additionally, the remaining amount of the consolidated revenues are 


not concentrated in another Jurisdiction, by requiring that no more than 5 per cent of the Adjusted 


Revenues of the Group are sourced to another single Jurisdiction. 


2119. Second, subdivision (ii) requires that the group revenue delta for the Period, as defined in 


paragraph 8, is less than 10 per cent of the Adjusted Revenues of the Group. This means the level of 


deviation at a jurisdictional level between the Entity Financial Third-party Accounting Revenues (as defined 


in Article 2) and the revenues sourced to a Jurisdiction under Article 6, relative to the Group’s Adjusted 


Revenues, does not exceed 10 per cent. 


2120. Paragraph 8 provides the definition of the term group revenue delta which is calculated at Group 


level by summing the level of deviation between third-party booked revenue and sourced revenue at a 


Jurisdictional level. Specifically, by summing the result of deducting the Entity Financial Third-Party 


Accounting Revenues of Group Entities located in a Jurisdiction from the revenues that are treated as 


arising in that Jurisdiction (i.e. the difference between jurisdictional third-party booked revenue and 


jurisdictional sourced revenue) to the extent that the deduction results in an amount that is greater than 


zero. In order to avoid potential double-counting of revenues that are booked in a Jurisdiction but sourced 


to other Jurisdictions, the term group revenue delta only sums the result of deducting booked revenue at 


a jurisdictional level from sourced revenues at a jurisdictional level where the result is greater than zero. 


2121. Subdivision (ii) thus assesses the level of autonomy of the operations of a Group on the income-


side of the business. Specifically, whether the Group is selling locally to third parties (i.e. “local sales”) or 


regularly sells cross-border to third parties. In cases where the group revenue delta is minimal and less 


than 10 per cent of the Adjusted Revenues of the Group, this means the Group is substantially generating 


all of its revenues through local sales. 


2122. Third, subdivision (iii) requires that cross-border intra-group revenues do not exceed 25 per cent 


of the total revenues included in calculating the Financial Accounting Profit (or Loss) of the Group. This 


subdivision therefore assesses the level of autonomy of the operations of a Group across different 


Jurisdictions on the income-side of the business with respect to cross-border intra-group income. The term 
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cross-border intra-group revenues is defined in subparagraph 2(b) (see paragraph 2091 of this Explanatory 


Statement for further details). 


2123. Fourth, subdivision (iv), assesses the level of cross-border intra-group expenses of the Group 


relative to the total expenses deductible in calculating the Financial Accounting Profit (or Loss) of the 


Group. Where the cross-border intra-group expenses of the Group are at a low-level and do not exceed 


25 per cent of the total expenses, then the profits of the Group are not substantially derived from integrated 


operations in different Jurisdictions on the cost-side and subdivision (iv) will be met. The term cross-border 


intra-group expenses is defined in subparagraph 2(c) (see paragraph 2093 of this Explanatory Statement 


for further details). 


Subparagraph (b) 


2124. The rule in subparagraph (b) is targeted at Groups operating in multiple jurisdictions through highly 


decentralised business models. This paragraph includes three conditions in subdivisions (i) through (iii) 


that must be met: 


2125. First, subdivision (i) requires that the group revenue delta defined in paragraph 8 does not exceed 


15 per cent of the Adjusted Revenues of the Group. This condition therefore mirrors the condition in 


subparagraph (a)(ii) but, rather than a 10 per cent threshold, a 15 per cent threshold applies under this 


subdivision. With the exception of the modified threshold, paragraph 2090 of this Explanatory Statement 


applies. 


2126. Second, subdivision (ii) contains a safeguard to supplement subdivision (i) and prevent a potential 


risk of “jurisdictional blending’’ where material deviations between third party accounting revenues and 


sourced revenues in certain (potential smaller) Jurisdictions are not recognised under subdivision (i) 


because of jurisdictional blending at the level of the Group. The result is that the top-down rule for the 


decentralised business model is switched-off where the conditions provided in paragraph 2(a)(i) and (ii) 


(which apply to revenues) are not met in one or more Jurisdictions in which the Group operates and the 


sum of the Adjusted Revenues of the Group sourced to those jurisdictions that fail the conditions in 


paragraph 2(a)(i) and (ii) represents at least: 


• 5 per cent of the Adjusted Revenues of the Covered Group for the Period in cases where the Group 


has Adjusted Revenues that are greater than EUR 100 billion for the Period; or 


• 35 per cent of the Adjusted Revenues of the Covered Group for the Period in cases where:  


o the Group has Adjusted Revenues that are less than EUR 50 billion and those Adjusted 


Revenues, under Article 6, are treated as arising in at least thirty Jurisdictions; and  


o the result of subtracting 10 per cent of the Adjusted Revenues of the Group for the Period from 


the Adjusted Profit Before Tax of the Group and multiplying the result of the subtraction by 25 


per cent, is less then EUR 500 million. This calculation effectively mirrors the calculation 


provided in Article 5(1)(a) and(b) to calculate the “gross” Amount A of the Covered Group prior 


to applying the Marketing and Distribution Safe Harbour Adjustment; or 


• 15 per cent of the Adjusted Revenues of the Covered Group for the Period in all other cases. 


2127. Third, subdivision (iii) requires that the sum of cross-border intra-group expenses of Group Entities 


for the Period does not exceed 25 per cent of the total expenses deductible in calculating the Financial 


Accounting Profit (or Loss) of the Covered Group for the Period. This subdivision therefore mirrors the 


condition in paragraph 7(a)(iv) and paragraph 2123 of this Explanatory Statement is therefore applicable.  







456    


      
  


Box 35. Example – Application of paragraph 7(b) 


Covered Group C carries on a business that is operational in four Jurisdictions that are Parties: A, B, C 


and D, and that is domestically and autonomously focused in each such Jurisdiction.  


In order to determine whether Covered Group C shall not be treated as a Covered Group in the Period, 


the three conditions in paragraph 7(b) have to be assessed. 


Subdivision (i): group revenue delta as defined in paragraph 8 


(EUR_bn) Party A Party B Party C Party D 


Sourced revenues 10 25 40 20 


Entity Financial Third-party 


Accounting Revenues 


13 24 38 20 


Sourced revenues minus 


Sum of Entity Financial 


Third-party Accounting 


Revenues, or zero if higher 


0 1 2 0 


EUR 13 billion of Covered Group C’s revenues are booked (sum of Entity Financial Third-party 


Accounting Revenues) in Party A, but EUR 3 billion of those booked revenues are not sourced to that 


Party. Instead, EUR 1 billion are sourced to Party B, and EUR 2 billion being sourced to Party C.  


In order to avoid potential double-counting of the EUR 3 billion of revenues that are booked in Party A 


but sourced to other Parties, the term group revenue delta only sums the result of deducting booked 


revenue at a jurisdictional level from sourced revenues at a jurisdictional level where the result is greater 


than zero.  


In the case of this example, the delta in Party B and Party C between sourced revenues and Entity 


Financial Third-party Accounting Revenues should be added together to calculate the Covered Group 


B’s group revenue delta for the Period of EUR 3 billion (i.e. EUR 1 billion + EUR 2 billion). 


Covered Group C’s group revenue delta for the Period of EUR 3 billion represents 3% of the Adjusted 


Revenues of Covered Group C of EUR 95 billion, which is below the de minimis threshold in 


subparagraph 7(b)(i) of 15 per cent. This means that substantially all Adjusted Revenues derived from 


those Parties generated from sales are to third parties located in those Parties and that a limited amount 


of Adjusted Revenues are generated from third party sales outside of those Parties. 


Subdivision (ii): Anti-blending test 


The jurisdictional deviation between third-party sourced revenues and booked revenues for Parties A – 


D is 33%, 4%, 5% and 0%, respectively (see table above). 


This means that only Party A fails the condition in paragraph 2(a)(i), which allows for a 5% deviation. 


The condition in paragraph 2(a)(ii) does not have to be assessed in this example for purposes of the 


anti-blending test because it is sufficient for a Party to fail either the condition in paragraph 2(a)(i) or 
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paragraph 2(a)(ii) for that Party to be relevant for the conditions in subdivision (ii)(A) - (C). 


The Adjusted Revenues that are treated as arising in Party A are EUR 10 billion, which represents 11% 


of the Adjusted Revenues of Covered Group C, do not exceed the 15% threshold in subdivision (ii)(C). 


The conditions in subdivision (ii)(A) and (ii)(B) do not apply this example.  


Subdivision (iii): Level of cross-border intra-group expenses relative to the total expenses 


(EUR_bn) Party A Party B Party C Party D 


Sum of cross-border intra-


group expenses 


8 3 4 2 


Total expenses deductible 


in calculating the 


Financial Accounting 


Profit (or Loss) 


75 


 


The sum of cross-border intra-group expenses of the Group Entities of Covered Group C for the Period 


equals EUR 17 billion, and Covered Group C's total expenses deductible in calculating the Financial 


Accounting Profit (or Loss) equal EUR 75 billion. 


Therefore, the sum of cross-border intra-group expenses amount to 23% of the total expenses 


deductible in calculating the Financial Accounting Profit (or Loss) which does not exceed the 25% 


threshold in subparagraph 7(b)(iii). 


Considering the conditions in subdivisions (i) – (iii) are all satisfied, Covered Group C will not be treated 


as a Covered Group for the Period. 


 


Paragraph 9 


2128. Paragraph 9 applies to a Covered Group for which a Jurisdiction was an autonomous domestic 


business jurisdiction in a prior Period, but for which it is not an autonomous domestic business jurisdiction 


in the Period. Paragraph 9 makes adjustments to the calculation of relevant net losses in prior Periods to 


exclude non-domestic autonomous relevant net losses relating to an autonomous domestic business 


jurisdiction where those amounts are relevant to the Period. The term relevant net losses is replaced with 


the term non-domestic autonomous relevant net losses. This ensures that losses in prior Periods that 


derive from an autonomous domestic business jurisdiction are not deducted from the Adjusted Profit Before 


Tax in the Period. The term non-domestic autonomous relevant net losses is defined in subparagraph 4(i). 


Paragraph 10 


2129. Paragraph 10 contains a stabilisation mechanism that applies for purposes of paragraph 2(a) that 


provides that a Jurisdiction which has a stable and consistent history of satisfying the three conditions in 


the entry test, is permitted to fail the condition in paragraph 2(a)(i) by a narrow margin for a single “grace” 


Period and still meet the definition of autonomous domestic business jurisdiction during that Period. 
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2130. Paragraph 10 is therefore only relevant where a Jurisdiction is not otherwise an autonomous 


domestic business jurisdiction in a Period, and the exceptional “grace period” provided is subject to three 


conditions: 


• First, it is only available for Jurisdictions that have met the entry test in paragraph 2(a) for the five 


consecutive prior Periods preceding the Period where it does not otherwise meet the conditions in 


paragraph 2(a); 


• Second, the Jurisdiction would satisfy the condition in paragraph 2(a)(i) if the 95 per cent and 105 


per cent threshold figures in that subdivision were replaced with 94 per cent and 106 per cent, 


respectively, for the Period. This requirement effectively means a Jurisdiction can only narrowly fail 


the sourced revenues and financial third-party accounting revenues comparison contained therein; 


and 


• Third, the Jurisdiction satisfies the conditions in paragraph 2(a)(ii) and (iii) for the Period. 


2131. Where the above conditions are satisfied, the Jurisdiction is deemed to meet the definition of 


autonomous domestic business jurisdiction in the Period and would therefore apply the adjustments in 


paragraphs 3-5 and 11-12 and the Covered Group would apply the de-minimis scope exclusion in 


paragraph 6 taking account of the deeming provision under paragraph 10.  


2132. However, the test of the term of five consecutive prior Periods would then be reset and start again 


in the next Period. This means that where such a Jurisdiction again fails the entry test in any of the five 


Periods that follow the Period in respect of the same Covered Group, the deeming rule would not apply. 


This means the adjustments in paragraphs 3-5 and 11-12 would not be made in respect that Jurisdiction, 


and this would flow through to the de-minimis rule for scope in paragraph 6. The deeming rule could at the 


earliest apply again in the sixth Period that follows the Period and only where the Jurisdiction passed the 


entry test in paragraph 2(a) for the five Periods that follow the Period.  


Paragraphs 11 through 13 


2133. Paragraph 11 provides that the obligation of a Jurisdiction to eliminate double taxation with respect 


to a portion of the Amount A relief amount under Article 11 shall be the lower of two calculations: 


• Subparagraph (a): the calculation of the amount of relief allocated to a relieving jurisdiction prior to 


identifying autonomous domestic business jurisdictions and applying Section 5; and 


• Subparagraph (b): the calculation of the amount of relief allocated to the relieving jurisdiction after 


identifying autonomous domestic business jurisdictions and applying Section 5. 


2134. This adjustment only applies where at least one Jurisdiction is an autonomous domestic business 


jurisdiction in respect of a Covered Group for a Period and the Group is a Covered Group in the Period as 


the conditions in paragraphs 6 and 7 are not satisfied (as in cases where either of those paragraphs are 


satisfied, the Group would not be a Covered Group, and therefore there would be no obligation to eliminate 


double taxation for Amount A purposes). 


2135. Where the outcome under paragraph 11 is that the amount calculated under paragraph 11(b) is 


higher than the amount calculated under paragraph 11(a) for at least one Jurisdiction, paragraph 12 


provides that the Amount A Profit of a Covered Group that is allocated to a Jurisdiction for a Period under 


Article 5 shall be reduced by deducting the product of multiplying the non-domestic autonomous Amount 
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A relief amount adjustment by the Amount A Profit allocated to the Jurisdiction prior to applying paragraph 


12, divided by the total Amount A Profit available for reallocation prior to applying paragraph 12. 


2136. Paragraph 13 provides the definition of the term non-domestic autonomous Amount A relief 


amount adjustment for purposes of paragraph 12. This is calculated at Group level by adding together the 


results of deducting the amount calculated under subparagraph 11(a) for a Jurisdiction from the amount 


calculated under 11(b) for the Jurisdiction (i.e. the difference for each relieving jurisdiction arrived at under 


paragraph 11) to the extent that the deduction results in an amount that is greater than zero. 


Box 36. Example – Application of paragraphs 11 and 12 


Covered Group A operates in multiple Jurisdictions including Parties A, B and C, which are each 


relieving jurisdictions prior to the application of the autonomous domestic business exemption in Section 


5, and Party D, which is not a relieving jurisdiction prior to the application of Section 5, but is a relieving 


jurisdiction after its application where Party A meets the definition of autonomous domestic business 


jurisdiction for the Group for the Period. 


Paragraph 11 


Step 1 – calculate the allocation of the obligation to eliminate double taxation with respect to Amount A 


prior to applying the autonomous domestic business exemption under subparagraph (a): the total 


Amount A Profit reallocated to market jurisdictions is 1000, where Party A relieves 100, Party B relieves 


450, Party C relieves 450 and Part D relieves 0. 


Step 2 calculate the allocation of the obligation to eliminate double taxation with respect to Amount A 


after applying the autonomous domestic business exemption under subparagraph (b): with Party A 


removed, relief allocated to Party B increases to 490, Party C also now relieves 490 and Party D is 


identified as a relieving jurisdiction, relieving 20. 


The adjustments made under paragraph 11 mean that the amount of relief provided by Parties B, C 


and D would equal the amounts calculated under subparagraph (a) as those are lower than the amounts 


calculated under subparagraph (b) for those Parties. 


Paragraph 12 


The Amount A Profit of Covered Group A that is allocated to a Party under Article 5 will be reduced by 


the result of the following calculation: 


• multiplying the non-domestic autonomous Amount A relief amount adjustment which is equal 


to 100 (i.e. 40 for Party B + 40 for Party C + 20 for Party D) by 


• the Amount A Profit of Covered Group A for the Period that would otherwise be allocated to the 


Party under Article 5 before applying paragraph 12, divided by 


• the total Amount A Profit of Covered Group A under Article 5 before applying paragraph 12. 


 


Section 6 – Defence groups adjustment 







460    


      
  


Paragraph 1 


2137. Paragraph 1 requires that the adjustments described in paragraph 2 of this Annex shall be made 


for a Covered Group that is a defence group in a Period.  


Paragraph 2  


2138. Paragraph 2 replaces the terms used in the Convention for the purpose of applying the Convention 


to a Group that would be a Covered group for a Period under Article 3 and that is a defence group. The 


adjustments in paragraph 2 do not apply for the purposes of Article 3, i.e., the determination of whether a 


Group is a Covered Group, or not, is made without using the replacement terms, non-defence adjusted 


profit before tax and non-defence adjusted revenues, even if the Group is a defence group. There are two 


prerequisites for applying the adjustments. First, that the Group must first have met the scope thresholds 


that apply to all Groups, as set out in Article 3. If a Group is not in scope under the ordinary scope 


thresholds, there is no cause for applying the defence adjustment. Second, that the Group is a defence 


group (defined in paragraph (3)). The purpose of this enquiry is not to quantify the relative size of the 


defence business vis-à-vis any other parts of the Group, but to determine whether the Group is eligible for 


the adjustment. 


2139. The effect of paragraph 2 is to adjust the revenue and profit (or loss) of a defence group and to 


apply the Convention to the remaining non-defence revenue and profits of the Group. Paragraph 2 also 


replaces the relevant terms to ensure that the elimination of double tax calculations and obligations only 


apply with respect to non-defence revenues and profits. Paragraph 2 also provides for the application of 


the ordinary rule on unused losses, but only with respect to losses incurred in connection with non-defence.  


2140. After applying the adjustments, the rest of the Convention applies, but only with respect to the non-


defence portion of the Group. This is different to the approach taken to the exclusions that apply for a 


group that includes a regulated financial institution or a qualifying extractives group. In those cases, after 


the application of the exclusion, the scope thresholds contained in Article 3 are re-applied to determine 


whether the Group is in scope having regard only to the non-regulated financial institution or non-


extractives portion of the Group. In the case of a defence group, once the Group has met the scope 


thresholds contained in Article 3 on a consolidated basis (i.e. before adjusting for defence), the Group 


remains in scope irrespective of the size of the adjustment for defence. This is subject to a limited de 


minimis rule in paragraph 4 of the Annex, described below. However, the rest of the Convention will only 


apply with respect to the non-defence portion. For example, the nexus test and revenue sourcing rules are 


only applied with respect to non-defence revenues; the formula for the allocation of profits is only with 


respect to non-defence profits; the marketing and distribution safe harbour only applies with respect to 


non-defence revenues; and the calculations and obligations related to elimination of double taxation only 


apply with respect to non-defence profits. This also means there may be instances where a Covered Group 


is a defence group and the de minimis rules for scope in paragraph 4 does not apply, but there is 


nonetheless no Amount A Profit to allocate. Such a case would arise where the non-defence part of the 


Covered Group does not earn a profit margin in excess of 10 per cent when only taking into account the 


non-defence adjusted profit before tax” and “non-defence adjusted revenues”. The result of this would be 


that there would be no Amount A Profit under Article 5 to allocate. Special provisions also apply in the 


context of tax certainty and administration to ensure that sensitive information related to defence groups 


is not disclosed.   


2141. Article 3(4) and (5) also make provision for an exclusion in respect of a group that includes a 


regulated financial institution and for a qualifying extractives group. In the case of a defence group that is 


also eligible for one or both of those other exclusions, Article 3(4), (5) and (8) can apply. Such a group may 


apply the exclusions in any order, with the cumulative result that only the non-regulated financial services 
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and non-extractives and non-defence part of the Group can be subject to the remaining provisions of the 


Convention. However, if the Group is not in scope of the Convention after the application of one or two of 


those exclusions, it would not need to apply the other exclusion(s).  


Paragraph 3  


2142. Paragraph 3 sets out the meaning of the replacement terms. Three of those terms set out the 


meaning of defence (“defence group”, “defence purpose” and “defence revenues.”) The rest of the terms 


provide adjustments to identify the non-defence revenues, non-defence profits, non-defence losses, and 


non-defence revenues and profits relevant for calculating the elimination of double taxation. The 


adjustments are all performed on a pro-rata basis, using the proportion of the defence revenues to the total 


revenues as the allocation factor. While this is a proxy for identifying the non-defence portion of the Group, 


this is done to prevent the disclosure of sensitive information that may implicate wider policy issues.   


2143. Paragraph (a) defines the term “defence group”. It means a Group that derives defence revenues.  


This means that a Group that is deriving any level of defence revenues is a defence group, whether it is 


the main activity of the Group or one of many activities it conducts.   


2144. Paragraph (b) defines the term “defence purpose”. It defines the types of supply that can be treated 


as having a defence purpose. That purpose can be satisfied in one of two ways. The reference to supply 


is broad, and would include all categories covered by the revenue sourcing rules (e.g. finished goods and 


components, digital content, as well as services such as location-specific services and other services and 


intangible property).  


2145. Both of the sub-categories of defence purpose draw on the phrases “defence or intelligence 


services” and “security interests preserved by defence or intelligence services”. The term “defence” refers 


to the authorised military or armed forces of a sovereign jurisdiction. This includes national military efforts 


that are intrinsic to the exercise of the sovereign function of a Jurisdiction in ensuring the safety or 


protection of a Jurisdiction and its citizens from attack or aggression by persons of another Jurisdiction. It 


also includes international defence that serves a similar purpose as those national military efforts, but 


where there is more than one Jurisdiction acting or whose interests are involved, such as under the 


auspices of regional or supra-national organisations. Intelligence services refers to the provision of 


information, research, analysis and advice related to threats of attack or aggression by persons of another 


Jurisdiction. “Defence or intelligence services” does not include a government’s domestic policies directed 


at promoting economic well-being, health, protection of economic and financial interests or industrial 


competitive advancement, or matters of domestic peace and good government such as civil emergency 


and law enforcement services. “Security interests preserved by defence or intelligence services” refers to 


national and international security interests that are the responsibility of defence and intelligence services. 


It therefore would not cover interests related to, for example, energy security or economic security. 


2146. The first way of satisfying the defence purpose test is included in subdivision (i), and it has two 


conditions.  


2147. The first condition requires that the procuring party or user of the supply is a specified government 


body. See discussion of that defined term below. This element would cover direct sales of defence supplies 


to a specified government body, irrespective of whether that procuring specified government body further 


provides the supplies to another government or international agency (sometimes referred to as “foreign 


military sales”).   


2148. It can also cover indirect sales to specified government body, such as would be the case for 


components that otherwise meet the description in sub-conditions (A) or (B) (discussed below) but that are 
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sold to another business but ultimately are incorporated into supplies that have a defence purpose. This is 


addressed by reference to the language of the “user of the supply”. In this context, the user can be the 


immediate procuring party or the end user of the supply. For example, if a Covered Group sold an aircraft 


engine of a type that met the description in sub-conditions (A) or (B) of the definition to an aircraft 


manufacturer for incorporation into military aircraft, the end user of that supply would be expected to be a 


specified government body.  


2149. This requirement that the procuring party or user is a specified government body is included to 


address the issue of dual use supplies in particular, where a wider range of supplies may be of a technical 


standard that makes them subject to the relevant regulation that would satisfy sub-condition (B) (discussed 


below), but the definition of defence purpose will only extend to those that are actually acquired by a 


specified government body or for use by a specified government body (rather than applying to commercial 


supplies that could be, but are not in practice, used for a defence purpose).   


2150. The second condition in subdivision (i) can be satisfied through one of two alternative sub-


conditions, at least one of which must be met. The first alternative sub-condition (A) requires that the supply 


must be designed for use by defence or intelligence services.  This will be satisfied if it is specifically 


designed or modified to be used in military efforts or intelligence services or is technically able to meet the 


specifications required in the context of national or international defence or intelligence. This means that 


there must be something about the design of the supply to indicate that it was solely or primarily intended 


for use in military or intelligence efforts. This means it does not include supplies without specific design or 


modification or technical specification relevant for the military context but happen to be provided to a 


defence or intelligence agency. For example, the condition would generally not be satisfied in respect of 


items primarily designed for use by commercial businesses or civilians such as office supplies, 


standardised software and cloud services also sold to the general public, fuel for vehicles also used as 


civilian transport, telecommunications services, food and beverage, non-military vehicles and replacement 


parts, cleaning products, office premises, utilities such as internet and electricity, mobile phones, non-


specialised clothing and footwear. It may be necessary for the Conference of the Parties to provide further 


guidance on this issue, including as the nature of the defence and intelligence sector evolves over time.  


2151. Common examples of a supply designed for use by defence or intelligence services include 


weapons, ammunition, military vehicles, military vessels, military aircraft, rockets, explosive devices and 


explosives, military training equipment, military training, military protective equipment, missile protection 


systems, missile guiding systems, military surveillance and warning systems, services to research, test, 


install, maintain, or provide training with respect to the foregoing, and software and components that have 


specific design elements that make them suitable for being incorporated into the foregoing.  


2152. In the alternative, the second sub-condition (B) requires that that the provision of the supply is of 


a type that would be subject to export control regulation designed to protect security interests preserved 


by defence or intelligence services. This means that if the supply were to be exported, then it is of a type 


that would have been subject to such controls. This refers to regulation specifically relevant to the export 


of items used in military efforts and by intelligence services, and not regulation of a more general nature 


such as consumer protection regulation or general procurement rules that apply to a specified government 


body. It includes regulation implementing the requirements of international agreements such as the 


Wassenaar Arrangement and the Missile Technology Control Regime. This type of regulation limits, 


controls or requires special licences or authorisations for the export of military items or weapons. Such 


regulation is generally updated frequently, including to account for advances in technology, and the 


reference to regulation in the Convention includes such updates. While there may be different levels of 


restriction in the relevant regulation, the requirement in the Convention is that the supply would be subject 


to any level of such controls (i.e. it does not require that the supply be subject to the strictest level of 


control).  
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2153. This regulation also covers supplies which are “dual use” supplies that are subject to export control 


regulation designed to protect security interests preserved by defence or intelligence services. This is a 


supply that may be capable of use in both commercial and defence or intelligence contexts, such as an 


engine component that could be included in a commercial aircraft and that could also be included in an 


aircraft used by a national military air force. These supplies will not be able to meet condition (A), and as 


such can only be within the meaning of defence purpose if they meet the regulation test in (B) subject to 


satisfying the procuring party / user condition. By way of illustrative example, a regulation based on the 


Wassenaar Arrangement would generally satisfy condition (B) because a regulation based on the 


Wassenaar Agreement would not cover items that are not of particular relevance to the defence or 


intelligence context. Further, supplies such as software generally available to the public, radio equipment 


specially designed for use with either civil cellular radio-communications systems, fixed or mobile satellite 


earth stations for commercial civil telecommunications, television or video cameras specially designed for 


television broadcasting, scanning cameras or equipment specially designed for industrial or civilian 


photocopiers or medical equipment, aircraft and aero engines for civil aircraft, food, beverages, office 


equipment or vehicles designed for use by civilians would not be within the meaning of defence, if such 


supplies would fail the regulation test (and would have failed condition (A)).  


2154. The second way of satisfying the defence purpose test is included in subdivision (ii). This is a 


separate, standalone test for items that can meet the defence purpose test, and does not require that the 


procuring party or user of the supply is a specified government body. This applies where the disclosure of 


information related to the supply is prohibited by law designed to protect security interests preserved by 


defence or intelligence services. This refers to laws (including primary legislation as well as delegated 


legislation including regulation and other legal instruments) that classify information and the disclosure of 


which would subject a person to criminal penalties. This means it cannot be claimed in respect of 


transactions the details of which (including nature of the supply and purchasing party or user) are already 


disclosed publicly, for example in Consolidated Financial Statements or in public procurement reports, nor 


can it be claimed where details of the transaction are subject to ordinary contractual obligations to refrain 


from disclosing information obtained in the course of employment (unless such information is also subject 


to such disclosure of information laws). 


2155. In condition 3(b)(ii), the reference to the legal provision governing prohibition on disclosure of 


information is any that applies to the supply, whether in the place of residence of the ultimate parent entity 


of the Group (and which therefore has authority to regulate and supervise the provision of defence 


supplies), or a specified government body that is the procuring government of the defence supplies in 


question (if different). If the legal prohibition applies in either of those Jurisdictions, then the condition is 


met. In other words, a match between the information disclosure laws on both sides of a supply is not 


required. A specified government body or other government body that is the place of residence of the 


Ultimate Parent Entity of the Group may make this claim on behalf of the purchasing specified government 


body, provided it has reviewed the relevant documentation to be able to confirm those details. Alternatively, 


it may be necessary that both government bodies of the residence and purchaser) would need to make 


such a claim in respect of different supplies, if they do not have full information on the totality of the supplies.  


2156. Subparagraph (c) defines the term “defence revenues”. It means the revenues earned in providing 


a supply that has a defence purpose.  


2157. Subparagraph (d) defines the term “defence segment”. This refers to any disclosed segment for 


which any of the revenues reported by that disclosed segment and that are included in the Consolidated 


Financial Statements of the Group for the Period are defence revenues.  


2158. Subparagraph (e) defines the term “non-defence adjusted profit before tax”. This term is relevant 


for allocating the non-defence profits of the Group to the market. The definition follows closely the 
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mechanism in Annex B Section 2 to make adjustments to the tax base, and to deduct non-defence relevant 


losses, except that it is based on the Covered Group’s non-defence financial accounting profit (or loss). 


The adjustments required for the tax base are only made to the extent they relate to the non-defence 


revenues. Where the pro rata adjustment has been made as required by the other definitions in paragraph 


2, that same pro rata adjustment is made with respect to the required tax base adjustments (as opposed 


to a bespoke adjustment identifying whether items relate to the defence revenues or not). In respect of a 


disclosed segment that is not a defence segment, and where the disclosed segment approach has been 


used in calculating the non-defence financial accounting profit (or loss), the tax base adjustments are made 


specifically to the results reported in that disclosed segment.   


2159. Subparagraph (f) defines the term “non-defence adjusted revenues”. This term is relevant as the 


basis for determining and allocating the amount of taxable profit of a Covered Group that is a defence 


group. Non-defence adjusted revenues of a Group for a Period means the Adjusted Revenues of the Group 


for the Period modified to exclude all revenues that are defence revenues. By starting with the defined 


term ‘Adjusted Revenues’ of the Group (i.e. the term as generally used throughout the Convention, rather 


than that term as replaced in Annex C Section 6) it means that the term non-defence adjusted revenues 


only excludes defence revenues that were otherwise included in the Consolidated Financial Statements 


(i.e. third party revenues).  


2160. Subparagraph (g) defines the term “non-defence eligible net losses”. This definition follows that 


found in Annex B Section 2(5)(a), but ensures that only losses from non-defence activities are included in 


the calculation.  


2161. Subparagraph (h) defines the term “non-defence eligible prior period”. This definition follows that 


found in Annex B, Section 2(5)(b), but applies by reference to non-defence unused losses. This ensures 


that only those losses related to non-defence activities are captured. 


2162. Subparagraph (i) defines the term “non-defence entity depreciation”. This term is relevant for 


calculating the elimination of double taxation obligations, which are performed on an entity and 


jurisdictional basis. It means the entity depreciation that would otherwise be determined under Annex B 


Section 5(5)(b) multiplied by the non-defence revenue as a proportion of total revenue calculated in 


paragraph 3(k)(i) and (ii). In other words, the proportion has the revenues reported in the financial 


statements of an entity, less the defence revenues of that entity in the numerator. It has the total revenues 


reported in the financial statements of the entity in the denominator. For an entity that does not derive any 


defence revenues (e.g. a segment entity of a disclosed segment that is not a defence segment), the 


proportion is 100%, meaning that there is no further adjustment beyond that required by Annex B Section 


4.  


2163. Subparagraph (j) defines the term “non-defence entity elimination profit (or loss)”. This term is 


relevant for calculating the elimination of double taxation obligations, which are performed on an entity and 


jurisdictional basis. This means the non-defence entity financial accounting profit (or loss), then the 


adjustments required for the Elimination Profit (or Loss) are performed on a pro rata basis. The pro rata 


adjustment is in the same proportion as was used in calculating the non-defence entity financial accounting 


profit (or loss) (as applied in paragraph 3(k)). The proportion has the revenues reported in the financial 


statements of an entity, less the defence revenues of that entity in the numerator. It has the total revenues 


reported in the financial statements of the entity in the denominator. This has the effect that the calculation 


of the entity’s profit (or loss) for the purpose of calculating the elimination obligations will only be with 


respect to the non-defence profit or (loss). For an entity that does not derive any defence revenues (e.g. a 


segment entity of a disclosed segment that is not a defence segment), the proportion is 100 per cent, 


meaning that there is no further adjustment beyond that required by Annex B Section 4(2). 
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2164. Subparagraph (k) defines the term “non-defence entity financial accounting profit (or loss)”. This 


term is relevant for calculating the elimination of double taxation obligations, which are performed on an 


entity and jurisdictional basis. It adjusts the Entity Financial Accounting Profit (or Loss) as would have been 


calculated under Annex B Section 4, by reducing it by a proportion. The proportion has the revenues 


reported in the financial statements of the Entity, minus the defence revenues of that Entity in the 


numerator. It has the total revenues reported in the financial statements of the Entity in the denominator. 


For an entity that does not derive any defence revenues (e.g. a segment entity of a disclosed segment that 


is not a defence segment), the proportion is 100 per cent, meaning that there is no further adjustment 


beyond that required by Annex B Section 4. 


2165. Subparagraph (l) defines the term “non-defence entity payroll”. This term is relevant for calculating 


the elimination of double taxation obligations, which are performed on an entity and jurisdictional basis. It 


means the entity payroll that would otherwise be determined under Annex B Section 5(j) multiplied by the 


non-defence revenue as a proportion of total revenue calculated in paragraph 3(k)(i) and (ii)). In other 


words, the proportion has the revenues reported in the financial statements of an entity, less the defence 


revenues of that entity in the numerator. It has the total revenues reported in the financial statements of 


the entity in the denominator. For an entity that does not derive any defence revenues (e.g. a segment 


entity of a disclosed segment that is not a defence segment), the proportion is 100 per cent, meaning that 


there is no further adjustment beyond that required by Annex B Section 4. 


2166. Subparagraph (m) the term “non-defence taxable presence elimination profit (or loss)”. This term 


is relevant for calculating the elimination of double taxation obligations, which are performed on an entity 


and jurisdictional basis. It means the non-defence entity financial accounting profit (or loss) that is subject 


to the Taxable Presence, subject to adjustments in Annex B Section 4(2)(a) through (j), those adjustments 


being based on a proportion. The proportion is the same as used in subparagraph (k). For a Taxable 


Presence that does not derive any defence revenues, the proportion is 100 per cent, meaning that there 


is no further adjustment beyond that required by Annex B Section 4. 


2167. Subparagraph (n) defines the term the “non-defence financial accounting profit (or loss)”. This term 


is relevant for identifying the non-defence adjusted profit before tax, which in turn is used for allocating the 


non-defence profits of the Group to the market. It provides two alternative approaches to calculate the 


Group’s non-defence financial accounting profit (or loss): an approach relying on disclosed segments 


(subparagraph (n)(i)) and a group pro rata approach.  


2168. The first approach relies on the defence group’s disclosed segments. It would apply if the Group 


elects to apply this approach, and where the defence group has two or more disclosed segments, at least 


one of which is a defence segment (discussed above), and at least one of which is not a defence segment 


(i.e. a segment for which none of the revenues reported in the segment and that are included in the 


Adjusted Revenues are defence revenues, such as a disclosed segment that only sells commercial 


aircraft). The approach starts with the Financial Accounting Profit (or Loss) of the Group and then makes 


two adjustments. First, it adjusts for unallocated income, unallocated expense and corporate segment 


income or expense, which is added to the segment financial accounting profit (or loss) of each defence 


segment. This is performed using the allocation factor (as set out in Annex C Section 4). From that adjusted 


figure, a deduction is made. This excludes a pro rata amount in respect of each defence segment. The 


amount excluded is the amount calculated under clause (A) of each defence segment, multiplied by a 


proportion. The proportion has the defence revenues reported in the defence segment to the extent those 


revenues are reported in the Consolidated Financial Statements for the Period in the numerator, and the 


segment adjusted revenues of the defence segment for the Period in the denominator. This approach 


means that the approach is a top-down approach, starting from the Group’s Financial Accounting Profit (or 


Loss), with the pro rata approach applying with respect to all defence segments, but otherwise relies on 


the profit as reported for all other segments (other than the usual adjustments required in the Convention).   
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2169. The group pro rata approach applies in all other cases (either where there are no disclosed 


segments, all of the disclosed segments are defence segments, or the group does not elect to use the 


approach in subparagraph (n)(i)). In this case, the non-defence financial accounting profit (or loss) means 


the Financial Accounting Profit (or Loss) of the defence group adjusted on a pro rata basis. The adjustment 


is calculated by multiplying the Financial Accounting Profit (or Loss) of the defence group by a proportion. 


The proportion has the non-defence adjusted revenues of the defence group for the Period in the 


numerator. It has the Adjusted Revenues of the defence group for the Period in the denominator. This is 


the same conceptual approach taken for determining the other adjustments in this paragraph (i.e. a pro 


rata adjustment by reference to revenues), but applies looking at the Group as a whole, rather than on an 


entity and jurisdictional basis.   


2170. Subparagraph (o) defines the term “non-defence relevant net losses”. These are the losses to be 


carried forward and deducted in the calculation of the Covered Group’s non-defence adjusted profit before 


tax for a Period. The definition ensures that the calculation of relevant net losses for Groups that conduct 


defence activities only includes the appropriate losses (i.e. not the losses that relate to defence). Non-


defence relevant net losses include the same two components as relevant net losses in the general rules 


under Annex B Section 2(3), except they are calculated with reference only to the appropriate losses. First, 


non-defence relevant net losses always include the non-defence eligible net losses (i.e. historical losses 


incurred within the Covered Group itself). Second, they can also include transferred losses (i.e. historic 


losses incurred by a separate business that has since been transferred to the Covered Group). Such 


transferred losses are calculated in accordance with the general rules in Annex B Section 2(3)(b) and (4) 


(including as they relate to the modalities of lodging the election), but with reference only to the appropriate 


(i.e. non-defence) losses of the transferred group, entity or predecessor group. This second part of the 


definition is only relevant if the Covered Group has made an election to recognise transferred losses in 


respect of a particular business combination or division. See the Explanatory Statement to Annex B Section 


2(3)(b) for further detail. Note that losses that relate to defence are not carried forward. In the event that 


the defence business becomes profitable in the future, there is no need for using such previous losses, 


given that the profit relating to the defence business is excluded in any event.  


2171. Subparagraph (p) defines the term “non-defence taxable presence depreciation”. It means the 


taxable presence depreciation reduced in proportion to reflect only the non-defence revenues of the 


taxable presence. The proportion is the non-defence revenues of the Taxable Presence divided by the 


total revenues of the Taxable Presence.  


2172. Subparagraph (q) defines the term “non-defence taxable presence payroll”. It means the taxable 


presence payroll reduced in proportion to reflect only the non-defence revenues of the Taxable Presence. 


The proportion is the non-defence revenues of the Taxable Presence divided by the total revenues of the 


Taxable Presence. 


2173. Subparagraph (r) defines the term “non-defence unused loss”. This definition follows that found in 


Annex B Section 2(5)(h), but provides that the loss is calculated by reference to the non-defence financial 


accounting profit and loss of a prior Period and therefore removes the profits and losses derived from 


defence activities.  


2174. Subparagraph (s) defines the term “specified government body”. It has two elements, both of which 


must be satisfied. First, the nature of the body is that it is part of a government. This means that it includes 


any body, however designated, that constitutes a governing authority of a jurisdiction. A specified 


government body therefore does not include a non-state paramilitary organisation such as an armed 


political organisation, an organisation providing private security to citizens, or a contractor engaged by a 


government. The second element is that it is legally constituted for the purpose of providing defence or 


intelligence services. That would include a department of defence, a national military force, an international 
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peace-keeping agency, a national intelligence agency or supranational intelligence agency, and a space 


agency that has a responsibility for military or intelligence services for purposes of national or international 


defence. The final part of the definition provides that it does not include domestic law enforcement 


agencies, such as a civil police force, customs agency or fire service. 


Paragraph 4 


2175. Paragraph 4 includes a de minimis rule. It provides that a Group is not a Covered Group in the 


Period if the non-defence adjusted profit before tax for the Period of the Group is less than 10 per cent of 


the Adjusted Profit Before Tax of the Group for the Period.  


2176. This paragraph recognises that where non-defence portion of the Group is below this amount, the 


administrative burden associated with applying the administrative rules may be excessive and 


disproportionate compared to the benefit of applying Amount A, and therefore justify an exclusion of the 


Group from the scope of the Convention. 


Paragraph 5 


2177. Paragraph 5 replaces the term "relevant net losses” with the term “non-defence relevant net 


losses”. This replacement term applies to a Group that is not a defence group in the current Period, but 


was a defence group in a prior Period. This is necessary to ensure that the correct calculations are applied 


in the current Period, where they would be affected by the historical application of the rules for a defence 


group for the prior Period.   


2178. The effect of Section 5 is that the defence losses incurred in the prior Period cannot be used to 


offset against Amount A in the current Period. 


Paragraph 6 


2179. Paragraph 6 provides that the Conference of the Parties may settle the mode of application of the 


provisions of the defence adjustment in Annex C Section 6. This may include further guidance on the 


information a Group would be required to produce to demonstrate it has met the definition of defence 


purpose or defence revenues. Such guidance could include a requirement for certification of the nature 


and amount of defence revenues by or on behalf of a specified government body, and guidance including 


in cases of dual use supplies and items that are component parts where the user, but not the immediate 


procuring party, is a specified government body.  
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Annex D – Supplementary provisions for Articles 6 and 7 


 


2180. Annex D provides additional detail with respect to each category of Adjusted Revenues identified 


in Article 7. That detail consists of two things: the enumerated indicators; and the relevant allocation key 


(if applicable).  


2181. However, those details are not the totality of how Adjusted Revenues may be sourced. In 


particular, the inclusion of the enumerated indicators in Annex D does not detract from the fact that Article 


6 also permits a wider type of indicators that are not expressly included. These are referred to in this 


Explanatory Statement as another reliable indicator, and an alternative reliable indicator (see discussion 


on definition of reliable indicator above). 


2182. In the case of government grants and non-customer revenues, there are no enumerated indicators 


nor specific allocation key that are provided. The detail for these categories is contained in full in Article 7. 


For that reason, there is no further discussion of those two categories in this Explanatory Statement to 


Annex D. The discussion of digital content as referred to in Article 7(1)(b) is contained in the discussion of 


other services contained in Annex D Section 3(F).  


Section 1 – Finished goods 


Paragraph 1  


Overview 


2183. Article 7(1)(a) and Annex D Section 1 provide revenue sourcing rules for finished goods. Finished 


goods means any tangible product sold to a final customer. It includes the sale of goods that may be 


acquired by purchasers as capital assets, such as machinery, but does not include digital content, 


components, services, intangible property or immovable property.  


2184. Customer means a person who acquires goods or services from the Covered Group in the ordinary 


course of trade of the Covered Group and final customer means a person acquiring the finished good for 


consumption or use, other than as a component. The person acquiring the finished good can be a business 


customer. A business customer includes a government and means a person who acquires goods or 


services in a capacity other than as a consumer (which means an individual who acquires goods or 


services for personal purposes, rather than for commercial or professional purposes). Therefore the term 


customer includes sales made to a business or to an individual consumer, provided that the purchaser is 


acquiring the good for its own consumption, and not for resale (which would be the case of an independent 


distributor, as discussed below under this section) or incorporation into another product for resale (which 


would be the case of a component, as discussed below under Section 2). This also includes a business 


final customer using the goods in its industrial process. 
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Box 37. Examples – Definition finished goods  


The following examples illustrate the application of the definition of finished goods.  


Example 1  


A sale of paper to a business for staff to use the printer is a sale of a finished good; whereas a sale of 


paper to a media company on which they print the newspapers and sell them is a component. 


Example 2  


Industrial gases, such as oxygen, nitrogen, carbon dioxide, which are manufactured through the 


transformation of other resources (e.g. air, natural gas) and sold to industrial customers (e.g. to 


manufacturers to facilitate production processes and oxygen to hospitals) are considered to be finished 


goods, and not components.  


Example 3  


A Covered Group sells a newly manufactured train to a transportation company that will use the train 


to provide services to its customers. Parts of the train are left incomplete, for example, the transportation 


company will add its own seating, catering equipment and branding to the train. The train although not 


fully completed will not be incorporated into another good for resale (i.e. because the train is not for 


resale, but for use by the transportation customer in providing its services) and therefore the train is not 


a component. The transportation company is the final customer and the train is a finished good.  


Example 4  


Manufacturing equipment used by the customer in its process to manufacture electronic chips is the 


sale of a finished good. The sale of the electronic chips by that (final) customer are the sale of 


components.  


Example 5  


A sale of a motor to a car manufacturer that assembles it in a car to sell is a component, whereas a 


sale of a motor to a taxi company that assembles it as a replacement part in one of its taxis is the sale 


of a finished good.  


Example 6  


Gasoline which is to be sold in a gas station for vehicles, or liquified natural gas (LNG) used as fuel for 


vehicles or ships, is a finished good, whereas oil that is used to produce plastic is a component.  


Example 7  


Extractive products, such as iron ore, aluminium, copper, metals, and diamonds, are elements that 


physically end up in a finished good in some form and therefore meet the definition of components (see 


also paragraph 2221 below). Thermal coal or LNG used for power generation would be an exception to 


this, because this element disappears in the production of electricity, which is a service and not a 


finished good. Therefore, as thermal coal or LNG used for power generation does not end up in a 


finished good, it is not a component, but a finished good.  


Example 8  


A Covered Group produces pills for a business customer under a manufacturing arrangement. The 
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business customer packs and sells the pills under their own name. As the pills do not need to undergo 


any further process other than packing, they are finished goods. The business customer acts as an 


independent distributor, and therefore, these are finished goods sold through an independent 


distributor. 


 


Sourcing rule 


2185. Article 7(1)(a) sets out the general revenue sourcing rule, which is the Jurisdiction in which the 


finished goods are delivered to the final customer.  


2186. Annex D Section 1 sets out the more detailed rules for (i) sales of finished goods directly to a final 


customer and (ii) sales of finished goods through an independent distributor. 


Paragraph 2 


Sales of finished goods directly to a final customer  


2187. Annex D Section 1(2) relates to the sale of finished goods directly to a final customer by a Covered 


Group. This would be the case, for example, where the Covered Group has its own retail outlet selling its 


products directly to customers, or is selling to its customers on its own website.  


Indicators 


2188. Paragraph 2 sets out the enumerated indicators that could be used, which include the customer’s 


delivery address or the location of the retail store selling to the final customer, as relevant to the business 


model.  


Box 38. Examples – Indicators for the sale of finished goods directly to a final customer 


The following examples illustrate the use of indicators to source Adjusted Revenues from the sale of 


finished goods sold to final customers directly by a Covered Group. 


Example 1  


A Covered Group manufactures and sells laptops. Customers can buy the goods online directly from 


the Covered Group using the Covered Group’s website. As part of the buying process, customers 


include their delivery address for the laptops purchased. Those addresses may be used as indicators 


to source the Adjusted Revenues from the laptops sold through the Covered Group’s website. 


Example 2  


The Covered Group in example 1 also operates retail stores in large cities in Jurisdiction A, Jurisdiction 


B and Jurisdiction C. The location of those retail stores may be used as indicators to source the Adjusted 


Revenues from the laptops sold by the Covered Group in each of those stores. 
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2189. As per the definition of reliable indicator in Article 6, another reliable indicator or an alternative 


reliable indicator could be used, if there is another type of information that demonstrates the Jurisdiction 


of delivery to the final customer.  


Paragraph 3 


Sale of finished goods through an independent distributor 


2190. Annex D Section 1(3) relates to Adjusted Revenues from the sale of finished goods sold through 


an independent distributor. Independent distributor means an enterprise or other person that is not a Group 


Entity of the Covered Group that distributes or resells the Covered Group’s finished goods. This rule would 


apply, for example, where the Covered Group sells its products to an unrelated retailer (such as a 


supermarket or department store) or has a distribution arrangement with an unrelated distributor. It also 


applies where another person, such as an international organisation or a charitable group, is selling or 


providing the finished goods to other persons, whether for a price or as a donation. The Adjusted Revenues 


that are sourced here are the Adjusted Revenues that the Covered Group has earned from the independent 


distributor, and not the Adjusted Revenues that the independent distributor is in turn earning from selling 


the goods (with a mark-up) to its customers.  


2191. As the Covered Group does not transact directly with the final customer, but the sale is made 


through an intermediary, revenue sourcing can be more challenging, and additional rules are contained in 


paragraph 3 to provide alternative reasonable methods of identifying the source Jurisdiction. These rules 


are drafted in order of their priority of application – starting with indicators, to proxies, and finally to 


allocation keys. 


Indicators 


2192. Paragraph 3(a) sets out the enumerated indicators that could be used. 


2193. Paragraph 3(a)(i) provides that this includes information reported by the independent distributor 


on the place of the delivery, based on the enumerated indicators included in paragraph 2 which are the 


delivery address of the final customer or the place of the retail store.  


2194. Paragraph 3(a)(ii) provides that the indicator could also be the location of the independent 


distributor itself as a proxy for the place of final delivery. The location is the place where that business has 


its physical premises from where it operates. It is designed to identify the place where the independent 


distributor is usually located.  


2195. This rule applies in two scenarios.  


2196. The first is that the independent distributor is contractually restricted to selling in that location. For 


example, if the contract limits the independent distributor to sell only in Jurisdiction A, then all of the 


Adjusted Revenues earned through that distribution arrangement would be sourced to Jurisdiction A. This 


is the case even if the independent distributor breached that contract and in fact sold the products in 


Jurisdiction B.  


2197. The second case when the location of the independent distributor can be used as a proxy for the 


place of final delivery is that, even in the absence of a contractual restriction, it is otherwise reasonable to 


conclude that the independent distributor is located in the same place as the place of the delivery of the 


finished goods to the final customer. “Reasonable to conclude” does not require that the Covered Group 


has actual knowledge amounting to conclusive proof of the fact; but it means that based on the relevant 


facts and circumstances, it is more likely than not that the location of the independent distributor is the 
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same as the location of the final customers. “Reasonable to conclude” requires more than a mere assertion; 


it involves an objective analysis of the relevant facts and circumstances and weighing that evidence to 


determine whether it is more likely than not that the location of the independent distributor is the same as 


the location of the final customers. If a Covered Group determined, based on an objective analysis of the 


relevant facts and circumstances, that it was more likely than not that in 45 per cent of cases the Jurisdiction 


of delivery to the final customers of finished goods sold through an independent distributor was the location 


of the independent distributor, then the location of the independent distributor may be used as a reliable 


indicator for 45 per cent of those Adjusted Revenues. 


2198. The “reasonable to conclude” condition means that information other than formal legal 


requirements (whether in contracts or national laws) can be used, including inferences based on the 


design, marketing and placement of the goods; intelligence from commercial practice; and market research 


information prepared for internal strategic and marketing purposes.  


Box 39. Examples – “Reasonable to conclude” condition for the sale of finished goods through 


an independent distributor 


The following examples illustrate the principles of the “reasonable to conclude” condition. 


Example 1  


The goods have a very high freight cost and/or are highly fragile or perishable. This means that it is not 


commercially viable to transport them for long distances and the only way to organise the distribution is 


to have production close to the final distribution. The production and distribution take place in 


Jurisdiction A which is geographically isolated. The production and distribution also takes place in 


Jurisdiction B, which is a large Jurisdiction. In both cases, taking account of the facts and circumstances 


(the perishable nature of the goods, the geographic position of Jurisdiction A and the size of Jurisdiction 


B), it is more likely than not that the goods are not transported beyond the national borders of 


Jurisdiction A or B. It is therefore reasonable to conclude that the finished goods are delivered to final 


customers in Jurisdiction A and Jurisdiction B, and the Adjusted Revenues from this independent 


distributor are sourced to Jurisdiction A and B in proportion to the Adjusted Revenues earned from each 


Jurisdiction. 


Example 2  


The independent distributor is located in Jurisdiction C, and the products have packaging that is specific 


to Jurisdiction C, including packaging labelling and instructions in the language of Jurisdiction C. No 


other Jurisdictions speak this language. Taking account of the facts and circumstances, it is reasonable 


to conclude the goods are sold in Jurisdiction C, and the Adjusted Revenues from this independent 


distributor are sourced to Jurisdiction C.  


Example 3  


The independent distributor is located in Jurisdiction D, and the products have been designed 


specifically to meet the consumer preferences of Jurisdiction D. These preferences are very specific, 


reflecting the cultural, economic or religious factors relevant to Jurisdiction D, and which make it unlikely 


that it would be commercially successful in any other Jurisdiction. Taking account of the facts and 


circumstances, it is reasonable to conclude the finished goods are delivered to final customers in 
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Jurisdiction D, and the Adjusted Revenues from this independent distributor are sourced to Jurisdiction 


D. 


Example 4  


The independent distributor is located Jurisdiction E, which is a geographically isolated Jurisdiction, and 


does not have a presence in any other Jurisdiction. Taking account of the facts and circumstances, it is 


reasonable to conclude the finished goods are delivered to final customers in Jurisdiction E, and the 


Adjusted Revenues from this independent distributor are sourced to Jurisdiction E.  


Example 5  


The independent distributor is located in Jurisdiction F. The independent distributor is an independent 


family run retailer that is a very small business, based on the volume of goods distributed and the size 


of the premises. Based on the facts and circumstances it is reasonable to conclude the goods are 


delivered to final customers in Jurisdiction F, and the Adjusted Revenues from this independent 


distributor are sourced to Jurisdiction F. 


Example 6  


Pharmaceutical goods are sold by the independent distributor to a government or hospital in Jurisdiction 


G, which the government or hospital will supply to its residents through its health care system. Based 


on the facts and circumstances, it is reasonable to conclude the goods are delivered to final customers 


in Jurisdiction G, and the Adjusted Revenues from this independent distributor are sourced to 


Jurisdiction G. 


Example 7  


The Covered Group has appointed an independent distributor located in Jurisdiction K. The packaging, 


labelling and instructions are in the language of Jurisdiction K. The only other Jurisdiction that speaks 


that language is Jurisdiction L, a smaller Jurisdiction, which borders Jurisdiction K. No independent 


distributor has been appointed in Jurisdiction L and the Covered Group has no physical presence there. 


However, the Covered Group notes that 20 per cent of warranty registrations are made by final 


customers in Jurisdiction L. Based on the facts and circumstances, it is not reasonable to conclude that 


all of the finished goods are sold in the location of the independent distributor, Jurisdiction K. .  


Example 8  


The Covered Groups sells finished goods to an independent distributor located in Jurisdiction M. The 


products have packaging, labelling and instructions in the languages of Jurisdictions M, N, O and P. No 


independent distributors have been appointed in Jurisdictions N, O or P and the Covered Group has no 


physical presence in those Jurisdictions. It would not be reasonable to conclude that all of the finished 


goods are sold in the location of the independent distributor, Jurisdiction M.  


Example 9  


The Covered Groups sells finished goods to an independent distributor located in Jurisdiction Q. 


Jurisdiction Q is not geographically connected with nearby Jurisdictions R, S and T (all Jurisdictions are 


islands) but the sea legs between the Jurisdictions are relatively short and frequently operated. The 


finished goods can be easily transported by sea or air. The finished goods have instructions in the 


languages of Jurisdictions Q, R, S and T. No independent distributors have been appointed in 


Jurisdictions R, S or T and the Covered Group has no physical presence in any of those Jurisdictions. 
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Taking into account of the facts and circumstances it would not be reasonable to conclude that all of 


the finished goods are sold in the location of the independent distributor, Jurisdiction Q. 


 


2199. As per the definition of reliable method in Article 6, another reliable indicator could be used.  


Box 40. Examples – Another reliable indicator for the sale of finished goods through an 


independent distributor  


The following examples illustrate the principles of another reliable indicator in the context of sales 


through an independent distributor. 


Example 1  


The Covered Group sells pharmaceutical products. It has access to an independent third-party 


database on the place of the final sale of those pharmaceutical goods. These databases are prepared 


by a reputable third party which has collected and provided the information. The databases are 


considered as reliable, as demonstrated by the fact that they are relied on by a range of pharmaceutical 


Covered Groups for commercial purposes (e.g. to manage product recall obligations) and by 


government regulators. The database is not public, but the Covered Group provides sufficient detail to 


tax authorities to demonstrate that information was accurately used for sourcing purposes (e.g. by 


providing a date-stamped extract of relevant data). Because this information demonstrates the source 


of the finished goods (by showing the destination of the final sale), and because it is based on 


information relied upon by the Covered Group for commercial purposes, it can be treated as another 


reliable indicator under Article 6.  


Example 2  


The Covered Group sells high-end consumer products, on which it offers a long-term warranty. The 


Covered Group has information on the beneficiaries of the warranty (i.e. the final customer) which 


provides a very high degree of coverage of all sales. This is because, for example:  


• Given the nature of the product (i.e. that it is expensive and difficult to replace or repair 


without going through the Covered Group), the vast majority of consumers do register the 


warranty at the time of sale, or shortly thereafter. This has been tested through expansive 


market research and after-sales support which includes registering warranties where it was 


not done at the point of sale; or  


• The warranty is registered at the point of sale, as a routine part of the sales function. The 


sale cannot be concluded without registering the warranty.  


The Covered Group uses the warranty data as another reliable indicator. This information demonstrates 


the source of the finished good, is based on information used for another commercial purpose and can 


therefore be another reliable indicator under Article 6. 


 


2200. In addition, as per the definition of reliable method in Article 6, an alternative reliable indicator 


could be used. 
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Box 41. Example – Alternative reliable indicator for finished goods sold through an independent 


distributor  


The following example illustrates the principles of alternative reliable indicator in the context of sales 


through an independent distributor. 


The Covered Group has used a combination of indicators, reliance on the location of the independent 


distributors, regional sales and statistical sampling to arrive at an approach to model of the Jurisdiction 


of delivery of its finished goods to final customers. This is as follows: 


• The Covered Group has undertaken a review of a selection of its distribution contracts, using a 


statistically valid sample size.  


• Of this pool, 80 per cent of its sales are made in the same location of the independent 


distributor. 15 per cent are known by the Covered Group to be sold in other Jurisdictions. The 


location of these other markets is known precisely in two thirds of these cases because there 


is export data available to demonstrate this (i.e. because the Distributor has a regional 


distribution arrangement, and the commercial arrangement is that the Covered Group exports 


the goods directly to the other Jurisdictions that form the regional territory without first shipping 


to the independent distributor’s place of residence). In the other one third of these cases, the 


contract has a regional territory but the Covered Group does not know the precise proportions 


of sales made in each of these Jurisdictions. It estimates these using the regional allocation 


key.  


• It extrapolates this information for the rest of its sales through independent distributors. This 


shows that under the terms of the legal arrangements the independent distributors are 


permitted to make their sales in Jurisdictions A to P.  


• However, the Covered Group is aware that its goods are finally sold in Jurisdictions Q to Z, 


even though this is in breach of many contractual arrangements it has with its independent 


distributors. While it is not responsible for sourcing to Jurisdictions where sales are in breach 


of contractual arrangements, the Covered Group has chosen to model these likely export 


locations. This modelling has been done based on economists’ assumptions taking into account 


the logistical costs of shipping each family product group of the goods relative to the gross 


margins associated with that family product group of goods. This shows that 10 per cent of the 


goods are likely to have ended up in Jurisdictions Q to Z. The proportion of sales made in those 


Jurisdictions are then allocated using the regional allocation key.  


However, where this produced any statistically anomalous results (such as a very high return to 


Jurisdiction Q or a very low return to Jurisdiction Z relative to the average sales of the Covered Group 


in that region), the Covered Group further refines the approach by capping the return at (in the case of 


Jurisdiction Q) and increasing the return to (in the case of Jurisdiction Z) the statistical median for the 


immediately neighbouring Jurisdictions.  


The Covered Group applies for advance certainty to use this approach as an alternative reliable 


indicator under Article 6. As such the Covered Group would need to explain the reasons for using this 


approach rather than using the indicators enumerated in Annex D as required by Article 6(b)(ii)(A). The 


Covered Group would also need to demonstrate that the approach produced results that were 


consistent with the sourcing rule as required by Article 6(b) and was otherwise reliable as required by 
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Article 6(b)(ii). In this respect the Covered Group: 


• would be required to demonstrate that the sample size was statistically valid;  


• would be expected to explain why it was reasonable to conclude that 80 per cent of the sales 


were delivered to final customers in the same locations as the independent distributors; 


• should be able to rely on the export data as information that is otherwise reliable; 


• should be able to treat allocations based on the regional allocation key as otherwise reliable; 


• would be expected to explain the rationale for making adjustments to statistically anomalous 


results. 


 


Allocation key: Identified region 


2201. Annex D Section 1(3)(b) sets out two alternatives to the extent that no reliable indicators were 


used.  


2202. Paragraph 3(b)(i) sets out the first alternative where the Covered Group knows, on the basis of 


legal or commercial factors, that its sales are made to an identified region. An identified region is any group 


of specific Jurisdictions, normally but not necessarily in a specific geographic location. Where the identified 


region is not defined by geographical boundaries, the Covered Group would need to demonstrate why the 


particular Jurisdictions formed an identified region. This rule is relevant to the extent that there are no 


reliable indicators, and to the extent that it cannot rely on the location of the independent distributor to 


source the finished goods. This may be the case, for example, where sales are made through an 


independent distributor which is not contractually restricted to one Jurisdiction but may have a specific 


territorial area in which it is authorised to sell and it does not provide reporting to the Covered Group on 


the proportions of final sales made. It may also be the case where the independent distributor does not 


have any territorial restriction, but where the Covered Group can otherwise demonstrate based on 


commercial or other information that the finished goods have been sold in a particular identified region.  


Box 42. Examples – Identifying a region for the sale of finished goods through an independent 


distributor 


The following examples illustrate the principles of allocation to an identified region in the context of sales 


through an independent distributor. 


Example 1  


As there can be no contractual restriction to sell only in specific Jurisdictions given the free movement 


of goods within the EU single market (which include EU Member States, members of the European 


Economic Area and Jurisdictions that are closely linked to the EU market through bilateral agreements), 


the independent distributor can only be contractually restricted to selling within the EU single market 


(and not to a specific group of Jurisdictions within the EU single market). Given that the Covered Group 


knows all of the possible Jurisdictions in which the goods can be sold, but does not know in what 
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proportions in each Jurisdiction, it should use the regional allocation key.  


Example 2  


The independent distributor does not have any contractual restriction as to where it may sell the 


Covered Group’s goods. The Covered Group demonstrates that based on commercial factors, the 


independent distributor would only be selling in a specific region, comprising Jurisdictions A, B and C. 


This is because the products have packaging labelling and instructions that are widely spoken in 


Jurisdictions A, B and C but not in any other Jurisdiction. This enables the Covered Group to 


demonstrate that the goods are sold in Jurisdictions A, B and C only and the Adjusted Revenues from 


this independent distributor are sourced using the regional allocation key.  


Example 3  


The independent distributor does not have any contractual restriction as to where it may sell the 


Covered Group’s goods. The Covered Group demonstrates that based on commercial technological 


factors, the independent distributor would only be selling in a specific region, comprising Jurisdictions 


D, E and F. This is because the products have electric plugs which have been designed specifically to 


meet the consumer requirements in this group of Jurisdictions and can only be used in Jurisdictions D, 


E and F. This enables the Covered Group to demonstrate that the goods are sold in Jurisdictions D, E 


and F, and the Adjusted Revenues from this independent distributor are sourced using the regional 


allocation key.  


Example 4  


The independent distributor does not have any contractual restriction as to where it may sell the 


Covered Group’s goods. The Covered Group demonstrates that based on commercial factors, the 


independent distributor would only be selling in a specific region, comprising Jurisdictions G, H and I. 


This is because extensive internal and external market research conducted over several years shows 


that the products are aimed at a broader region comprising Jurisdictions G, H, I, J and K, but the 


particular products are only successful in Jurisdictions G, H and I. This is because there is little 


competition from any similar products, and the products are priced at a premium pricing point. In 


neighbouring Jurisdictions J and K, the products have a very small market share because of economic 


factors and market competition, and because customers in those other Jurisdictions are unwilling to 


pay a premium for the product. Market research information is used by the Covered Group to design its 


marketing strategy and to inform its management decisions as to where to establish its own presence. 


Although the Covered Group cannot demonstrate that the goods are not also sold in other Jurisdictions, 


it can show that at least 95 per cent of its Adjusted Revenues from these products are derived from 


Jurisdictions G, H and I. The Covered Group sources 95 per cent of its Adjusted Revenues from this 


independent distributor using the regional allocation key, allocating to Jurisdictions G, H and I. 


Example 5  


The independent distributor does not have any contractual restriction as to where it may sell the 


Covered Group’s goods. However, the Covered Group can demonstrate based on economic modelling 


of the cost of transporting the goods, and the independent distributor’s likely profit margins on those 


goods (given the competition in the market for the relevant goods and the limited range of prices the 


independent distributor could sell for), it would not be commercially feasible for the independent 


distributor to be transporting the goods beyond a certain distance. On the basis of this commercial 


information, the Jurisdictions within that distance form a region, and the regional allocation key is used 


to source the Adjusted Revenues from this independent distributor.  
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Example 6  


Finished goods are sold to a non-governmental organisation (such as a charity or supranational agency) 


that distributes the goods for humanitarian aid purposes. It has a mandate and strategy focussing on 


developing countries. In the absence of knowledge as to the specific Jurisdictions in which the 


organisation is distributing the finished goods, it would be reasonable to allocate using the regional 


allocation key, defining the Jurisdictions that comprise the region based on their classification as Lower 


Income Jurisdictions. 


Example 7  


The Covered Group has appointed one independent distributor in each major region. The independent 


distributors do not have any contractual restriction as to where it may sell the Covered Group’s finished 


goods. The Covered Group provides marketing and product information to each independent distributor 


that is specific to the region in which that distributor is located. The Covered Group receives aggregated 


reporting from the independent distributors as to the results and performance of the products, which 


includes information on the Jurisdictions in which the independent distributor is focussing. This shows 


that the independent distributors are focussing on the region for which they are appointed, and are not 


competing with each other by selling outside that region. Provided that the Covered Group can 


demonstrate the definition of each region, it can use the regional allocation key. 


 


2203. Where the rule in paragraph 3(b)(i) applies, the remaining Adjusted Revenues are sourced using 


the regional allocation key, which is a defined term. As the regional allocation key is an allocation key within 


the meaning of Article 6(3)(c), the prerequisites for it to be a reliable method in accordance with Article 


6(3)(a)(iv) are that the use of the allocation key is expressly permitted in the rule (which is the case for this 


rule); that the Covered Group demonstrates that it has taken reasonable steps to identify an enumerated 


indicator and concluded that no such reliable indicator is available; and that the knock-out rule is applied. 


The latter two are discussed in turn. 


Box 43. Examples – Reasonable steps in the context of finished goods  


The following examples illustrate the meaning of reasonable steps in the context of finished goods. 


Example 1  


The Covered Group holds an annual strategy and performance meeting with each of its independent 


distributors. At this meeting, it asks for information from the independent distributor on the list of 


Jurisdictions served by the independent distributor. However, it does not ask for the proportionate 


breakdown of sales in each Jurisdiction as in this case the Covered Group knows that asking for such 


information would create commercial disruption and competitiveness issues (and can explain the 


reasons for this), and would thus be beyond the requirements of reasonable steps.  


Example 2  


The Covered Group conducts market research, focussing on the Jurisdictions in which it does not have 


any sourcing results through enumerated reliable indicators, including the location of the distributor. 


This includes engaging persons to conduct sampling of the presence of products in a representative 


range of stores. With this, the Covered Group is able to collect additional information (and then applies 


the rules relating to another reliable indicator to attempt to use this information), and its efforts amount 
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to taking reasonable steps.  


Example 3  


The Covered Group sells fast moving consumer goods. In all cases sales are made through a vast 


network of independent distributors. It uses reliable indicators and the location of the distributors in 


appropriate cases. However, the remaining portion of its finished goods sales (representing 10 per cent 


of all finished goods sales) are made relatively evenly through thousands of independent distributors. It 


would be disproportionately burdensome for the Covered Group to request information from each of 


those independent distributors about the Jurisdiction of delivery of the finished goods sold and would 


be beyond the requirements of reasonable steps.  


Example 4  


The Covered Group manufactures pills exclusively for one business customer, which packages and 


sells the products to its final customers. The business customer is an independent distributor of the 


Covered Group, however, for competitiveness reasons, the business customer does not share 


information on the proportionate breakdown of its sales. It would be beyond the requirements of 


reasonable steps for the Covered Group to ask its customer for this information. 


 


2204. The regional allocation key will only be considered a reliable method provided that the knock-out 


rule is applied. However, as noted in the discussion on the Article 6(3)(a)(iv), the knock-out rule is treated 


as automatically satisfied in the context of the regional allocation key, by virtue of the identification of the 


identified region. It is only that portion of Adjusted Revenues that could then be sourced under the regional 


allocation key, and only to the extent the Covered Group can demonstrate that the finished goods are sold 


in the identified region. 


2205. The application of the regional allocation key means that the portion of Adjusted Revenues from 


finished goods that were sold in the identified region is sourced in full to the Jurisdictions in the region. It 


is sourced in proportion to the relative shares of final consumption expenditure of each Jurisdiction in that 


identified region. 


Box 44. Example – Regional allocation key 


An example of how the regional allocation key applies is as follows.  


The Covered Group sells to an independent distributor which is contractually restricted to selling to 


Jurisdictions A, B and C in South East Asia. It earned EUR 100 through this distribution arrangement. 


The respective shares of final consumption expenditure are: 


• Jurisdiction A: 8 per cent 


• Jurisdiction B: 2 per cent 


• Jurisdiction C: 10 per cent 


Revenues are sourced as follows:  







480    


      
  


• Jurisdiction A: (8 / 20) x 100 = 40 


• Jurisdiction B: (2 / 20) x 100 = 10 


 


Allocation keys: Tail-end revenues 


2206. Paragraph 3(b)(ii) applies where the Covered Group is unable to trace the Jurisdiction of delivery 


to the final customer using indicators under paragraph 2, and to the extent the regional allocation key under 


paragraph 3(b)(i) does not apply. This remaining portion of Adjusted Revenues is referred to as the “tail-


end revenues”.  


2207. Paragraph 3(b)(ii)(a) provides a rule that sources the tail-end revenues first using the lower income 


jurisdiction allocation key up to a value of 5 per cent of the total Adjusted Revenues derived by the Covered 


Group from the sale of finished goods through an independent distributor for that Period. If the 5 per cent 


threshold is not exceeded on an aggregated basis, all of the tail-end revenues are sourced using the lower 


income jurisdiction allocation key unless paragraph 3(b)(ii)(b) applies. If the 5 per cent threshold is 


exceeded on an aggregate basis, the 5 per cent limit is applied on a pro rata basis. Applying the limit on a 


pro rata basis means that 5 per cent of the Adjusted Revenues derived from each independent distributor 


that have not been sourced under paragraph 3(a) and (b)(i) are sourced using the lower income jurisdiction 


allocation key (unless paragraph 3(b)(ii)(b) applies) and the remainder of Adjusted Revenues derived from 


each independent distributor are sourced using the excess tail-end revenues allocation key provided for in 


paragraph 3(b)(ii)(c). This is further explained in the example under paragraph 2220 below.  


2208. The lower income jurisdiction allocation key is a defined term, which means that the tail-end 


revenues are sourced to the Jurisdictions that meet the definition of Lower Income Jurisdictions. These 


are Jurisdictions that are defined by the World Bank as a Low-Income Economy or as a Lower-Middle 


Income Economy for the Period for which Adjusted Revenues are being sourced. Sourcing take place in 


proportion to the relative shares of final consumption expenditure of each Lower Income Jurisdiction. 


2209. As the lower income jurisdiction allocation key is an allocation key within the meaning of Article 


6(3)(c), the prerequisites for it to be a reliable method in accordance with Article 6(3)(a)(iv) are that the use 


of the allocation key is expressly permitted in the rule (which is the case for this rule); that the Covered 


Group demonstrates that it has taken reasonable steps to identify an enumerated indicator and concluded 


that no such reliable indicator is available; and that the knock-out rule is applied. The reasonable steps 


requirement is as above in respect of the regional allocation key.  


2210. The knock-out rule makes provision for the case where the Covered Group does know that sales 


were not made in certain Lower Income Jurisdictions, even though it does not know positively in which 


Jurisdictions and in what proportions sales were actually made. This could be the case, for example, where 


the product is not permitted by regulators to be sold in certain Jurisdictions or where there are trade 


sanctions with respect to certain Jurisdictions, or where there are documented structural commercial 


impediments, such as where sales are suspended because of conflict or where a Covered Group has 


made a decision at board level not to sell into a particular Jurisdiction. This can be demonstrated by 


information available to the Covered Group from its own knowledge of legal or regulatory restrictions, or 


from information from the independent distributor.  


2211. The knock-out rule is mandatory. This means that the Covered Group must consider whether it 


has knowledge of the fact that the place of delivery to the final customer of finished goods should not be 
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in certain Jurisdictions because of legal or regulatory or other documented structural commercial 


impediments, and, if so, must remove all such Jurisdictions from the allocation. This is not required to be 


done on a transactional level, but by looking at the business more systemically. In addition, the Covered 


Group is not required to apply the knock-out rule on a product level, but would do so on category level. 


The Covered Group must apply the same approach to the knock-out rule for all Jurisdictions. The approach 


taken and the results of the knock-out rule will be reported separately in the Convention documentation.  


Box 45. Examples – Lower income jurisdiction allocation key 


The following examples illustrate how the lower income jurisdiction allocation key applies.  


Example 1  


The Covered Group is selling to a number of independent distributors and has exhausted steps to use 


enumerated reliable indicators, and has applied the regional allocation key to the extent sales were 


made in specific regions.  


For the year 2030, there is EUR 50 million remaining which cannot be sourced under the previous steps. 


In that year, 20 Jurisdictions meet the definition of a Lower Income Jurisdiction. 10 of these are located 


in Africa, eight in Asia and two in Central America. The Covered Group knows that the finished goods 


should not be sold in Central America, because of trade sanctions that would apply to the independent 


distributor. The two Jurisdictions in Central America are knocked-out. 


EUR 50 million of tail-end revenues is allocated amongst the remaining 18 Lower Income Jurisdictions, 


in the same way as the example of the regional allocation key above.  


Example 2  


The Covered Group makes and sells electrical equipment which it sells through independent 


distributors. For the year 2030, there is EUR 5 million remaining which cannot be sourced under the 


previous steps. All of the finished goods made by the Covered Group have type G plugs and therefore 


are only suitable for use in countries with type G sockets. The Covered Group uses the information to 


knock out all Lower Income Jurisdictions that use other plugs and the Adjusted Revenues are split 


between the remaining Lower Income Jurisdictions using the lower income jurisdiction allocation key. 


 


2212. Paragraph 3(b)(ii)(b) provides for cases when the Covered Group demonstrates that part or all of 


its tail-end revenues did not arise in any Lower Income Jurisdictions. In that case, the Covered Group 


sources that part of its tail-end revenues using the global allocation key. If the Covered Group can 


demonstrate that no tail-end revenues arose in any Lower Income Jurisdictions, all tail-end revenues would 


be sourced using the global allocation key.  


2213. The global allocation key uses final consumption expenditure and allocates Adjusted Revenues 


by reference to that metric. Final consumption expenditure is macroeconomic information that is usually 


published by the United Nations. If final consumption expenditure is not published by the United Nations 


in respect of a Jurisdiction for any of the previous five calendar years, the equivalent metric published by 


the World Bank should be used. In cases where final consumption expenditure is not available for a 


Jurisdiction from either of those sources for any of the previous five calendar years, the definition provides 


that an approximation of final consumption expenditure for that Jurisdiction should be calculated. That 
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calculation is based on that Jurisdiction’s gross national income or GDP (in that order and based on 


availability) and the simple average of the ratio of final consumption expenditure to gross national income 


or GDP for all Jurisdictions for which final consumption expenditure was available. 


2214. In summary, if tail-end revenues do not exceed 5 per cent of the total Adjusted Revenues from 


finished goods sold through all independent distributors for the Period they are (i) sourced to Lower Income 


Jurisdictions using the lower income jurisdiction allocation key; or (ii) partly sourced to Lower Income 


Jurisdictions using the lower income jurisdiction allocation key, and partly sourced using the global 


allocation key if the Covered Group can demonstrate that part of those tail-end revenues did not arise in 


any Lower Income Jurisdictions; or (iii) fully sourced using the global allocation key if the Covered Group 


can demonstrate that none of the tail-end revenues arose in Lower Income Jurisdictions. 


2215. Paragraph 3(b)(ii)(c) provides a sourcing rule for the tail-end revenues exceeding 5 per cent. The 


excess is drawn proportionally from all independent distributors for which the Covered Group has been 


unable to source (part of) the Adjusted Revenues. For the excess, the Covered Group should apply the 


excess tail-end revenues allocation key which is a “85/15 rule”, meaning that 85 per cent of the excess is 


sourced using the location of the independent distributor (paragraph 3(b)(ii)(c)(1)) and the other 15 per 


cent is sourced using the global allocation key but excluding the Jurisdiction which is the location of the 


independent distributor (paragraph 3(b)(ii)(c)(2)). This rule applies separately to each contract or each 


independent distributor, as is illustrated in the example below. 


2216. The location of the independent distributor is where it has its physical premises (whether an office, 


warehouse or otherwise) from where it conducts the activities associated with the distribution of finished 


goods. In the case that the independent distributor has premises in more than one Jurisdiction, the place 


where the finished goods are delivered to can be assumed to be the premises from which that independent 


distributor conducts its activities. If the finished goods are delivered to multiple places, the Adjusted 


Revenues are allocated to each location based on the relative value of the goods delivered.  


2217. As the excess tail-end revenues allocation key is an allocation key within the meaning of Article 


6(3)(c), the prerequisites for it to be a reliable method in accordance with Article 6(3)(a)(iv) are that the use 


of the allocation key is expressly permitted in the rule (which is the case for this rule); that the Covered 


Group demonstrates that it has taken reasonable steps to identify an enumerated indicator and concluded 


that no such reliable indicator is available; and that the knock-out rule is applied. The latter two are 


discussed in turn.  


2218. Reasonable steps means proactive efforts to investigate the Jurisdiction of the delivery of the 


finished goods to the final customer. The Covered Group is expected to use information that is available 


to it and that can feasibly be used to identify the Jurisdiction of delivery to the final customer (for example 


“ship to” information where that accurately identifies the Jurisdiction of delivery to the final customer). It 


does not include requesting the independent distributor for a renegotiation of the contractual terms to 


obligate detailed reporting to the Covered Group. There may be genuine commercial reasons as to why 


no reliable indicators are available in the context of sales through an independent distributor and, provided 


the Covered Group has taken reasonable steps to identify enumerated indicators, there should be no 


negative inference from the use of the allocation keys permitted in the rule. There should also be no 


negative inference in respect of the Covered Group’s other revenue sourcing outcomes for different 


categories, recognising that they will involve quite different fact patterns and availability of data.  


2219. The knock-out rule provides for cases where the Covered Group knows that sales were not made 


in certain Jurisdictions that would otherwise be entitled to allocations using the allocation key, even though 


it does not know positively in which Jurisdictions and in what proportions sales were actually made. As set 


out above, this can be demonstrated by information available to the Covered Group from its own knowledge 
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of legal or regulatory restrictions or documented structural commercial impediments, or from information 


from the independent distributor. The knock-out rule is mandatory. However, because the Covered Group 


only applies the excess tail-end revenues allocation key when it has challenges reducing its tail-end 


revenues, it is recognised that it may be challenging to apply the knock-out rule. 


2220. Paragraph 3(b)(ii)(d) applies when the Covered Group knows or has a reasonable basis to 


conclude that the finished goods are primarily delivered to final customers outside the Jurisdiction of the 


independent distributor. This could be the case, for example, when the location of the independent 


distributor is a warehouse that operates as a procurement hub. The rule confirms that in those 


circumstances the global allocation key applies. “Reasonable basis to conclude” does not require that the 


Covered Group has actual knowledge amounting to evidence of the fact; but it means that, based on an 


objective analysis of the relevant facts and circumstances and weighing that evidence, it is more likely than 


not that the finished goods sold through an independent distributor are primarily delivered to final 


customers outside the Jurisdiction of the location of the independent distributor.  


Box 46. Examples – Tail-end revenues 


The following examples illustrates how the rules for tail-end revenues applies. 


Example 1  


A Covered Group sells its finished goods through independent distributors. There is one independent 


distributor that sells the Covered Group’s product worldwide. The Covered Group knows that most of 


these products are sold in developing countries, but the independent distributor is not able to provide 


the Covered Group with information on the place of the final customer of the goods. The Adjusted 


Revenues from this specific independent distributor are 1.3 per cent of the total Adjusted Revenues 


from finished goods sold through all independent distributors for the Period. The Covered Group applies 


the lower income jurisdiction allocation key to these Adjusted Revenues.  


Example 2  


A Covered Group sells its finished goods through independent distributors. There are two large 


independent distributors (X and Y) through which the Covered Group sells, but for commercial reasons, 


the independent distributors do not provide the Covered Group with information on where the final 


customers are located. Both independent distributors have contracts that are not legally restricted to 


one Jurisdiction, and there are no other reasons to assume that they are selling only into the Jurisdiction 


in which they are located. In addition, the Covered Group does not know whether the independent 


distributors are selling in a specific group of Jurisdictions, and so it cannot apply the regional allocation 


key. The Covered Group has taken reasonable steps to source the Adjusted Revenues, but without 


result. The Covered Group’s total Adjusted Revenues from finished goods through all independent 


distributors for the Period are EUR 1,000. The Adjusted Revenues from independent distributors X are 


45 and independent distributor Y are 15, which is in total EUR 60, and therefore, the tail-end revenues 


are 6 per cent. The Covered Group has knowledge that distributor X does not sell into Lower Income 


Jurisdictions K and L. The rules for tail-end revenues apply as follows: 


The tail-end revenues up to the 5 per cent limit (EUR 50) are sourced to Lower Income Jurisdictions 


using the lower income jurisdiction allocation key, as follows: 


o Independent distributor X represents 75 per cent of the tail-end revenues 
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▪ 75 per cent of EUR 50 is EUR 37.5, allocated to lower income jurisdictions excluding 


Jurisdictions K and L 


o Independent distributor Y represents 25 per cent of the tail-end revenues 


▪ 25 per cent of EUR 50 is EUR 12.5, allocated to lower income jurisdictions; then 


The tail-end revenues exceeding the 5 per cent limit (EUR 10) are sourced as follows: 


o Independent distributor X represents 75 per cent of the tail-end revenues 


▪ 75 per cent of EUR 10 is EUR 7.5, allocated as follows: 


- EUR 6.4 (85 per cent of EUR 7.5) is sourced to Jurisdiction X (being the 


location of the independent distributor) 


- EUR 1.1 (15 per cent of EUR 7.5) is sourced to all other Jurisdictions, excluding 


Jurisdiction X, using the global allocation key 


o Independent distributor Y represents 25 per cent of the tail-end revenues 


▪ 25 per cent of EUR 10 is EUR 2.5, allocated as follows:  


- As Jurisdiction Y is the procurement hub of independent distributor Y, EUR 2.5 


is sourced to all Jurisdictions (including Jurisdiction Y), using the global 


allocation key 


 


Section 2 – Components  


Paragraph 1 


Overview 


2221. Article 7(1)(c) and Annex D Section 2 provide revenue sourcing rules for components. Article 


7(1)(c) refers to the Adjusted Revenues derived from a component as those that are sold to a business 


customer and that is designed to be incorporated directly or indirectly into a finished good that will be for 


sale. Article 7(1)(b) also provides that certain digital content may be a component. The language in Article 


7(1)(b) and (c) can be broken down into four elements, which are cumulative conditions: 


• A component can be a tangible product (because it is necessarily incorporated into a physical 


good), or it can be digital content. This means that components are generally tangible in nature, 


and therefore mutually exclusive with the category of intangible property. In referring to digital 


content (the meaning of which is further explained from paragraph 2361), the category includes, 


for example, a computer program sold to a business customer that will be incorporated into another 


good for sale, such as software that is pre-loaded onto a laptop.  







   485 


      
  


• That is sold to a business customer. This reflects the purpose of the component, which is to form 


part of another business’ good or product By definition, components are not sold to individual 


consumers (and see discussion on “dual use components” below).   


• That is designed to be incorporated directly or indirectly into another good. This means that a 


component is not a good that is a standalone final item, but one which only functions as part of 


another good. The reference to indirectly incorporated into another good accounts for cases when 


there may be multiple stages in the production process before the component is ultimately 


incorporated into the finished good. This further means a component is not something where it is 


used as part of the supporting inputs that make a production process work, and that is used up and 


no longer exists once that production process is complete – rather it must endure somehow as an 


incorporated part of the good and which the final customer therefore ultimately takes possession 


or use of. It does not include inputs that are consumed and no longer exist in any form after the 


production process, such as electricity (which is defined as a service), or industrial gases used to 


facilitate the wider production process (which would be finished goods). Whether the item is 


separately recognisable in the original form once incorporated into the final good is not relevant to 


the analysis. For example, items such as chemical compounds, production materials such as 


cement, plastics and steel, and raw agricultural materials can be components, even though they 


may be transformed in the production process and not be capable of being removed from the final 


good, provided that they are in some form ultimately part of the good the final customer obtains. 


The enduring nature of the component is not undermined if it can be removed or replaced by the 


customer (for example, the fact that software installed on a laptop by the manufacturer can be 


uninstalled does not prevent it from being treated as a component, similarly, the fact that tyres on 


a car might be replaced does not prevent them from being regarded as having an enduring nature). 


• That resulting good is for sale. This means that the purpose of the incorporation into that other 


good is for sale, and not as an element of an item that the business will use for itself, such as a 


replacement part. This also means that a component is not something which forms part of a good 


which is not for sale, but is used e.g. in providing a service. This concept is discussed in further 


detail below.  


Box 47. Example – Definition of components 


The following example illustrates the application of the definition of components.  


The Covered Group manufactures semiconductors as a service for other companies, known as a 


foundry. The Covered Group does not design the semiconductors, but manufactures them according 


to the design provided by the customer. It transfers all of the rights to the physical semiconductors to 


the customer and therefore, the Adjusted Revenues of the Covered Group that performs the 


manufacturing are properly categorised as components. 


 


2222. Generally, finished goods and components would be mutually exclusive. However, it is possible 


that an item could be sold as a finished good in certain contexts and as a component in others. These are 


referred to as “dual use components”. For example, the definition of finished good includes replacement 


parts where they are sold to the final customer (e.g. a blade of an engine sold to an airline, a tyre sold to 


the owner of the car, a semiconductor sold to a technology company that maintains and repairs its own 


server). Whether a dual use component is sold as a component or as a finished good will depend on 


whether the item into which it is incorporated is intended for onward sale. A dual use component will be a 
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finished good when it is an element of an item that the purchasing business will use for itself, such as a 


replacement part. This also means that a component is not something which forms part of a good which is 


not for sale, but is used by the business e.g. in providing a service. Software may often be a dual use 


component. If it is intended to be installed on a laptop for sale, then it would be categorised as a component 


but if it was installed for use by purchasing the business customer itself, it would be in the nature of digital 


content.  


2223. If the Covered Group is not able to distinguish the sales of dual use components (e.g. because 


they are not run as separate business units, and so the Covered Group has no visibility on the ultimate 


breakdown of sales based on the nature of the customer), then the Covered Group would determine the 


category based on the ordinary character of the transactions, by reference to the intention of the Covered 


Group (see discussion above at paragraph 244). On the other hand, if the transactions were different 


depending on the context, the categorisation must be applied separately (as discussed above in paragraph 


233). For example, a Covered Group selling paper would have different categorisations when selling that 


paper to a newspaper (where the intent is to provide the paper as a component), as opposed to selling a 


packet of paper for home office use (where the intent is to provide a finished good to final customers).  


2224. The architecture of the rule is as follows: first, it sets out the sourcing principle; second it sets out 


the starting point which is to seek to use reliable indicators; and third it provides a backstop allocation key 


in the event there are no reliable indicators. 


Sourcing rule 


2225. Article 7(1)(c) states the sourcing rule, which is the place of delivery to the final customer of the 


finished goods into which the component is incorporated. This means that the sourcing rule looks through 


to the end of the supply chain and the ultimate destination of the component in the hands of the final 


customer, rather than the intermediate Jurisdictions where the component is used, transformed or 


assembled in the manufacturing process.  


2226. Annex D Section 2(1) refers to the rules that apply for the purposes of identifying a reliable method 


that may be used to source Adjusted Revenues derived from components. 


Paragraph 2 


Indicators 


2227. Annex D Section 2(2) sets out the indicators which could be used which include information 


reported to the Covered Group on the place of final delivery of the finished good into which the component 


is incorporated, based on the delivery address of the customers or the location of retail stores selling the 


finished goods, or information on the location of the independent distributor selling the finished good 


provided that specific conditions are met, which are also included in Section 1(3)(a)(ii) and described in 


paragraph 2194.  


2228. As per the definition of reliable indicator in Article 6, another reliable indicator or an alternative 


reliable indicator could be used if there is another type of information that demonstrates the place of 


delivery to the final customer of the finished goods. Although the Covered Group may not be able to 


precisely trace the final delivery of each individual component that is incorporated into another business’s 


finished goods, it may have other firm-level reliable information, that could also be combined with other 


public or market information, that on an aggregate basis demonstrates the places of final delivery for that 


type of component with a high degree of probability. 
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Box 48. Examples – Alternative reliable indicator for components 


The following examples illustrate the principles of an alternative reliable indicator in the context of sales 


of components. 


Example 1  


The Covered Group derives EUR 40 billion in sales of components to a range of third parties. It does 


not receive information from its customers about the sales of the finished goods into which the 


components are incorporated. However, half of its sales are to two finished goods manufacturers: it 


sells EUR 5 billion of components to Multinational Enterprise (MNE) 1 in a Period and EUR 15 billion to 


MNE2 in a Period. Most of the finished goods manufactured by MNE1 and MNE2 incorporate the type 


of components sold by the Covered Group, and MNE1 and MNE2 are not engaged in other unrelated 


businesses that do not incorporate the components. Neither MNE1 nor MNE2 provides information 


about the place of delivery of the finished goods that incorporate the Covered Group’s components. 


However, both MNE1 and MNE2 publish their financial statements and other information about their 


business annually and which includes a breakdown of the total sales made by each business regionally. 


This is as follows: 


 Sales of finished goods 


by region Published by 


MNE1 


Sales of finished goods 


by region Published by 


MNE 2 


Region 1  20 per cent 80 per cent 


Region 2 30 per cent 10 per cent 


Region 3 50 per cent 10 per cent 


 


The Covered Group allocates Adjusted Revenues from sales of components using a combination of 


that data and gross domestic product value to allocate the Adjusted Revenues from components sold 


to MNE1 and MNE2 (given that GDP is the corresponding macroeconomic proxy used as the allocation 


key in the context of components). 


Region 1 (comprising Jurisdictions A, B, C and D) 


Total region 1 Sales: (20 per cent x 5 billion) + (80 per cent x 15 billion) = EUR 13 billion 


GDP Jurisdiction A: 18 per cent => Allocation to Jurisdiction A: EUR 7.8 billion 


GDP Jurisdiction B: 3 per cent => Allocation to Jurisdiction B: EUR 1.3 billion 


GDP Jurisdiction C: 7.5 per cent => Allocation to Jurisdiction C: EUR 3.25 billion 


GDP Jurisdiction D: 1.5 per cent => Allocation to Jurisdiction D: EUR 0.65 million 


Region 2 (comprising Jurisdictions E and F) 


Total region 2 Sales: (30 per cent x 5 billion) + (10 per cent x 15 billion) = EUR 3 billion 


GDP Jurisdiction E: 20 per cent => Allocation to Jurisdiction E: EUR 2.4 billion 
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GDP Jurisdiction F: 5 per cent => Allocation to Jurisdiction F: EUR 0.6 million 


Region 3 (comprising Jurisdictions G, H, and I) 


Total region 1 Sales: (50 per cent x 5 billion) + (10 per cent x 15 billion) = EUR 4 billion 


GDP Jurisdiction G: 5 per cent => Allocation to Jurisdiction G: EUR 2 billion 


GDP Jurisdiction H: 3 per cent => Allocation to Jurisdiction H: EUR 1.2 billion 


GDP Jurisdiction I: 2 per cent => Allocation to Jurisdiction I: EUR 0.8 billion 


The Covered Group applies for advance certainty to use this as an alternative reliable indicator under 


Article 6(3)(b)(ii). It must explain why it was used in place of an indicator enumerated in Annex D. In 


order to demonstrate that the information included in the financial statements of MNE1 and MNE2 is 


otherwise reliable, the Covered Group must: 


• explain its reasoning for relying on that information (i.e., given MNE1 and MNE2 are finished 


goods manufacturers it is reasonable to expect that the location of their sales reasonably 


reflects the sales of the finished goods into which the Covered Group’s components are 


incorporated), and 


• explain that Jurisdictions A to L are expected to provide sufficiently broad geographical 


coverage as those are the Jurisdictions where MNE1 and MNE2 sell the finished goods 


incorporating the Covered Group’s components. 


As the data is included in published and audited financial statements of MNE1 and MNE2, the Covered 


Group can assume that the data has been accurately and appropriately collected. The approach of the 


Covered Group is based on the assumption that the sales of the finished goods of MNE1 and MNE2 is 


a reasonable reflection of the markets where its components end up. In that respect the Covered Group 


should outline how it has established that most of the finished goods of MNE1 and MNE2 incorporate 


components of a type sold by the Covered Group. 


This approach could not be used in respect of the sales of components to customers that are not 


themselves selling the finished goods (but are at an intermediate step in the production process), 


because their own reporting will not relate to the finished goods that ultimately incorporate the 


components.  


Example 2  


The Covered Group derives EUR 8 billion in sales of components to a range of third parties. It does not 


receive information from its customers about the sales of the finished goods into which the components 


are incorporated. However, for 65 per cent of those sales it has information on the types of finished 


goods into which the component is intended to be incorporated. In some cases, this is included in the 


contract with its customer and related commercial documentation. In other cases, the components are 


designed to be included in a particular type of finished good (e.g., higher processing capacity for 


semiconductors designed to be incorporated into servers).  


The commercial documentation and nature of the semiconductors indicates that: 
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• 30 per cent of the semiconductors are sold to be incorporated into mobile products (phones 


and tablets);  


• 20 per cent of its semiconductors are sold to be incorporated into computers; and  


• 15 per cent of its semiconductors are sold to be incorporated into television and related 


accessories. 


The Covered Group has access to global market research data, which is compiled by a third party or 


compiled from its own data, which provides information on the numbers of phones, tablets and 


televisions sold internationally on an annual basis.  


The Covered Group applies for advance certainty to use this combined data from the commercial 


documentation indicating the breakdown of the use of semiconductors and the global market research 


data as an alternative reliable indicator under Article 6(3)(b)(ii) for 65 per cent of the Adjusted Revenues 


derived from components. The Covered Group must: 


• explain how the data is consistent with the sourcing rule (i.e., that it identifies the Jurisdictions 


where the finished goods incorporating the semiconductors are delivered to final customers) as 


required by Article 6(3)(b); 


• explain its reasoning for determining that those semiconductors are sold to be incorporated into 


the identified finished goods as required by Article 6(3)(b)(ii); 


• explain why it considers the global market research data to be credible paying particular 


attention to any assumptions upon which the data is based as required by Article 6(3)(b)(ii); 


• if using its own data as the source of the market research data, further explain the methodology 


used in compiling its own data and why it considers that data to be credible as required by 


Article 6(3)(b)(ii); 


• explain why it did not use the indicators enumerated in Annex D as required by Article 6(3)(b)(ii); 


and  


• explain why it considers the approach to be otherwise reliable as required by Article 6(3)(b)(ii). 


 


Paragraph 3 


Allocation key 


2229. In the case of the sale of components, the Covered Group does not transact directly with the final 


customer, but the sale is made through an intermediary – and possibly is sold again and again at multiple 


points throughout a supply chain as the component is transformed to or assembled into the finished goods. 


It is expected that the Covered Group is in many cases unlikely to have reliable indicators on the place of 


delivery of the finished goods, and that the immediate business to which the component is sold is either 


unlikely to also know the final destination of the finished goods, or may be unwilling to divulge that 


information.  
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2230. As such, Annex D Section 2(3) provides a method for sourcing Adjusted Revenues that cannot be 


sourced under paragraph 1 (which may be all of the Adjusted Revenues from components). This is the 


component allocation key, which is a defined term.  


2231. As the component allocation key is an allocation key within the meaning of Article 6(3)(c), the 


prerequisites for it to be a reliable method in accordance with Article 6(3)(a)(iii) are that the use of the 


allocation key is expressly permitted in the rule (which is the case for this rule); that the Covered Group 


demonstrates that it has taken reasonable steps to identify an enumerated indicator and concluded that 


no such reliable indicator is available; and that the knock-out rule is applied. The latter two are discussed 


in turn. 


2232. Reasonable steps are included in the rule to ensure, insofar as practical, reliable information is 


obtained. For example, if a components Covered Group did obtain some reliable information on the final 


destination of its components, this should be used, even if it does not cover all sales. Likewise, if 


technological solutions that enable the tracing of components to the market Jurisdiction became 


commercially feasible solutions, this could be used to accurately source Adjusted Revenues from 


components. In that sense, the reasonable steps requirement future-proofs the rules as technology evolves 


and prevents over-reliance on the component allocation key to the extent possible.  


2233. However, as noted above, it is expected to be challenging to accurately trace the sale of 


components to the final market. Therefore, the expectation of reasonable steps must be proportionate and 


should take account of the costs and likely benefits. The Covered Group is expected to use information 


that is available to it and that can feasibly be used to identify the Jurisdiction of delivery to the final customer 


of the finished good including the component. As such, a Covered Group selling components should 


discuss with the relevant operational and management team responsible for the component business 


whether any such reliable information was available to the business. That discussion should be in-depth 


and not merely perfunctory, and it should separately cover each relevant business line of the Covered 


Group (and as such may involve a series of discussions with each relevant business line). It would not 


require discussion of each individual component and whether or not it was possible to track where the 


related finished goods were delivered to the final customer but would be a broader discussion to 


understand whether any reliable information was available. The reasonable steps requirement would be 


fulfilled if, based on those discussions to the best of its knowledge it does not have in its possession any 


reliable information on the final destination of its components. It would not include renegotiating a contract 


with a customer, or including reporting from the customer in a future contract. While a Covered Group is 


not precluded from taking measures beyond the reasonable steps described, should it wish to do so, there 


can be no negative inference in respect of a Covered Group that met the reasonable steps requirement 


and then proceeded to use the allocation key in respect of any remaining Adjusted Revenues.  


Box 49. Example – Reasonable steps in the context of components 


The following example illustrates the meaning of “reasonable steps” in this context.  


A Covered Group sells semiconductors to a phone manufacturer which then sells these phones to a 


finished goods MNE, which then distributes the phones through its own sales channels. The finished 


goods MNE is not the direct customer of the Covered Group. The Covered Group does not 


communicate or contract directly with the finished goods MNE. The Covered Group discusses the 


availability of information on the place of delivery to final customers of the phones into which the 


Covered Group’s components are incorporated with the relevant operational and management team 


responsible for the component business. The outcome of that discussion is that those persons confirm 







   491 


      
  


that no such information is available. The Covered Group has satisfied the reasonable steps 


requirement. 


2234. Before the application of the component allocation key can be considered a reliable method, the 


Covered Group must also apply the knock-out rule. This is the same concept as discussed above for the 


tail-end revenues from the sale of finished goods through an independent distributor. It also means that 


where the Covered Group can demonstrate that finished goods incorporating its components should not 


be sold in certain Jurisdictions, these are removed from the allocation, and no Adjusted Revenues are 


sourced in those Jurisdictions. It also means that where the Covered Group can demonstrate that finished 


goods incorporating its components are only sold in a sub-set of Jurisdictions but does not know the 


proportions of sales in each market, in which case it can “knock-out” all other Jurisdictions (which in effect 


makes the component allocation key (and other allocation keys that include the knock-out rule, such as 


the global allocation key) operate in the same way as the regional allocation key used for finished goods).  


2235. The knock-out rule would apply in cases where there is an objective, structural reason based in 


law or regulation or other documented structural commercial impediment that the components were not or 


should not be sold in a Jurisdiction. Examples of how the knock-out rule could be applied in the context of 


components include where the Covered Group can demonstrate that its component such as a chemical 


ingredient, a material or a type of technology is not permitted to be used in certain Jurisdictions, or the 


component is integrated into a certain type of finished goods that is not legally authorised for sale in certain 


Jurisdictions. It could also be used where the component is designed such that it meets certain 


specifications required for a particular market, and which would not be suitable or economic to sell in other 


markets.  


2236. However, because the components Covered Group is further removed from the sale of the finished 


goods to the final customer, it is acknowledged that it may be challenging to apply the knock-out rule. This 


may mean that the component allocation key applies to more than 100 Jurisdictions. In other words, the 


demands of the reasonable steps requirement for components are in line with the expectations of the 


knock-out rule, given that in this context no further information may come to light. Following the fulfilment 


of the requirements of the reasonable steps requirement, the Covered Group could also consider the 


application of the knock-out rule in that same discussion with the relevant operational and management 


team.   


2237. The component allocation key means that the Adjusted Revenues from components are 


apportioned to all Jurisdictions in proportion to their respective shares of GDP.  


2238. The allocation is performed in a similar way to the regional allocation key described above. 


Box 50. Example – Application of component allocation key 


An example of how the component allocation key applies is as follows.  


The Covered Group sells components of a technological nature. It has taken reasonable steps to use 


a reliable indicator and no information is available. It has also applied the knock-out rule, and because 


of trade sanctions, it is not permitted to provide its components to any customer that would ultimately 


sell into Jurisdictions A, B and C. It has put in place measures to give effect to this, in the form of 


contractual terms with its customers. 


It earned EUR 200 from the sale of components. The respective shares of GDP are: 
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• Jurisdiction D: 4 per cent 


• Jurisdiction E: 0.5 per cent 


• Jurisdiction F: 10 per cent 


• [etc. for remaining Jurisdictions] 


Adjusted Revenues are sourced as follows:  


• Jurisdiction D: 4 per cent x 200 = 8 


• Jurisdiction E: 0.5 per cent x 200 = 1 


• Jurisdiction F: 10 per cent x 200 = 20 


• [etc. for remaining Jurisdictions] 


 


Section 3 – Services 


Overview 


2239. Article 7(1)(d) and  Annex D Section 3 provide revenue sourcing rules for services. There are nine 


categories of services. In general terms, a service involves the provision of a benefit through the 


performance of an activity that uses items that generally are not transferred. This distinguishes it from the 


other categories, which do involve a transfer of a good, right, data or property. Separate rules are provided 


for each, in order to provide, to the extent possible, specific revenue sourcing rules that are tailored to the 


context and nature of the market for each type of service. 


2240. If a service does not fit in any of the categories in Article 7(1)(d)(i) through (viii) inclusive, the 


general rules applying to other services in Article 7(1)(d)(ix) apply. 


A – Location-specific services 


2241. Article 7(1)(d)(i) and Annex D Section 3(A)(1) provide revenue sourcing rules for location-specific 


services.  


2242. This category covers two types of services: services connected to tangible property and services 


performed in the presence of the customer, with a separate sourcing rule for each type of service. The 


term location-specific service is defined in Annex D Section 7. The same defined term of location-specific 


services is also used in respect of the online intermediation of location-specific services, discussed in 


Annex D Section 3(C). The definition of location-specific service has two parts, the first describes services 


connected to tangible property and the second describes services provided in the presence of the 


customer. 
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Overview 


2243. A service connected to tangible property is a service that meets any one of five criteria: 


• If substantially all of the service is performed at the location of the tangible property and the service 


results in the physical manipulation of that property, whether through building, demolition, 


maintenance or repair, the service will be a service connected to tangible property (e.g. repair 


services). Physical manipulation of property does not include any manufacturing activity. Revenue 


sourcing of manufacturing should be based on the type of product that was manufactured (see 


example 8 on the definition of finished goods above at paragraph 2184, and an example on the 


definition of components above at paragraph 2221). 


• Any lease, hire of, or licence to use tangible property (e.g., car hire).  


• The provision of utilities to a fixed premises (e.g. such as telecommunications, gas or electricity if 


provided to a fixed location, as opposed to utilities not provided to a fixed location and which are 


treated as other services), and for this purpose, the fixed premises is the relevant tangible property.  


• Advisory services connected to immovable property (e.g. architectural and engineering services 


related to the development of a building, a bridge or other infrastructure, or legal services related 


to the sale or acquisition of real estate).  


• Services that facilitate the arrival or departure of a ship or aircraft to a Jurisdiction (e.g. pilotage 


and towage services provided in and close to ports and port, airport and terminal services), and for 


this purpose the aircraft, ship or other vessel is the tangible property. 


2244. While a service connected to tangible property extends to include leases of and licences to use 


immovable property, Adjusted Revenues from immovable property are sourced using the immovable 


property rule in Article 7(1)(g) and are expressly excluded from the application of Article 7(1)(d)(i). 


2245. A service performed in the presence of the customer is a service that is physically performed in 


person where the customer or its agent must be present for substantially all of the time at the location 


where the service is performed. Services performed in the presence of the customer includes 


entertainment services such as concerts and live sporting events when the customer must be present in 


order to receive the benefit the service. It would also include medical services and restaurant services. 


The customer is not required to be present for all of the time that the service is performed but and whether 


or not the customer is present does not have to be tested on a case-by-case basis. However, in order to 


fall within this definition, it should be the case that in order to enjoy the benefit of the service, the customer 


would need to be present for most of the time the service is performed. For example, in order to enjoy a 


concert, the customer must be present for the performance. The definition includes passenger transport 


services as the customer must be present where the service is performed. However, passenger transport 


services are sourced using the transport services rules in Article 7(1)(d)(vi) and are expressly excluded 


from the application of Article 7(1)(d)(i).  The inclusion of the reference to the agent of the customer is 


designed to capture services provided to businesses that must be performed in the presence of the 


business’s employee(s), such as in-person training provided by a consultancy business to the staff of a 


business customer where the staff must be physically present to receive the training. 


Sourcing rule  


2246. Article 7(1)(d)(i)(A) provides the sourcing principle, which is that Adjusted Revenues from services 


connected to tangible property are sourced to the Jurisdiction in which the property is located. Given the 


nature of the services identified, the service should generally be performed at the location of the tangible 
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property. If the nature of the tangible property is such that it is movable, and could be located in more than 


one Jurisdiction (for example, if a customer who leases a car could drive the car across a national border), 


the Covered Group should assume that the place the tangible property is delivered to the customer is the 


place where the tangible property is located throughout the period of performance.  


2247. Paragraph 1 of Annex D Section 3(A) refers to the rules that apply for the purposes of identifying 


a reliable method that may be used to source Adjusted Revenues derived from location-specific services. 


Indicators 


2248. Annex D Section 3(A)(2)(a) sets out the indicators which could be used for services connected to 


tangible property, notably the location of the tangible property when the service is performed, reflecting the 


nature of the services covered by this category of Adjusted Revenues. As per the definition of reliable 


indicator in Article 6, another reliable indicator, or an alternative reliable indicator could be used, if there is 


another type of information that can be used to identify the Jurisdiction in which the property is located. 


2249. Annex D Section 3(A)(2)b) sets out the indicators which could be used for services performed in 


the presence of the customer, where the customer (or its agent) is situated when the service is performed, 


reflecting the nature of the services covered by this category of Adjusted Revenues.  


2250. As per the definition of reliable indicator in Article 6, another reliable indicator, or an alternative 


reliable indicator could be used, if there is another type of information that can be used to identify the place 


of performance. 


2251. Annex D Section 3(A)(3) is included to deal with circumstances when the tangible property in 


respect of which the service is provided is located in international waters or international airspace when 


the service is performed. For this purpose international waters means waters other than internal waters, 


territorial seas and maritime areas over which a Jurisdiction has sovereign rights or jurisdiction for purposes 


of exploration, exploitation and preservation of natural resources, whether living or non-living, pursuant to 


international law. International airspace means airspace other than that above land territories, internal 


waters and territorial seas. If the tangible property in respect of which the service is provided is located in 


international waters or international airspace when the service is performed, the rule in paragraph 2 could 


result in those Adjusted Revenues being unallocated or disputes between Jurisdictions where the tangible 


property was located for a short time during the performance of the service about the level of allocations 


that should be made to those Jurisdictions. In order to mitigate the risk of Adjusted Revenues being 


unallocated or disputes arising between Jurisdictions, a deeming provision applies when tangible property 


in respect of which a location-specific service is provided is in international airspace or international waters. 


Where paragraph 3 applies, the tangible property is deemed to be located at the location of the customer 


when the service is performed and as such Adjusted Revenues would be allocated to that Jurisdiction. 


2252.  The rule in paragraph 3 applies to two categories of services connected to tangible property: 


services that result in the physical manipulation of property where substantially all of the service is 


performed at the location of the tangible property; and the lease, hire or licence to use tangible property. 


2253. Paragraph 3(a) provides that when a service that results in the physical manipulation of property 


is performed when the tangible property is located in international airspace or international waters, the 


tangible property is deemed to be located at the location of the customer. For example, if a maintenance 


or repair service was provided on an oil rig that was in international waters when the service was 


performed, that service would be deemed to be performed at the location of the customer. Location of a 


person means the place where a person is habitually located (in the case of an individual); or if the 


customer is a business, the place where that business has its physical premises from where it conducts 
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the activities associated with the Adjusted Revenues. It is designed to identify the place where the 


customer is usually located. In the case of a business customer that may have more than one premises, 


the relevant premises is the one where it conducts the activities associated with the Adjusted Revenues. 


In the oil rig example, that would be the premises from where the operation of the oil rig is managed. 


2254. Paragraph 3(b) provides that if tangible property that is leased, hired or subject to a license to use 


is located, or may be located, in international airspace or international waters during the term of the lease, 


hire or licence, the tangible property is deemed to be located at the location of the customer. In this respect 


paragraph 3(b) applies in slightly broader circumstances than paragraph 3(a), in that it also applies in 


circumstances where the tangible property may be located in international waters or international airspace. 


This reflects the fact that the lessors of tangible property such as ships and aircraft may have no information 


on where the ship or aircraft will be operated by the lessee during the term of the lease. Further, even 


though a ship or aircraft might operate primarily in international waters or international airspace, it will land 


or dock in different Jurisdictions to load and unload cargo and passengers and to refuel. As such, when a 


ship or aircraft is leased and is primarily operating in international waters or airspace, or where the ship or 


aircraft is leased to an international carrier, the Covered Group must apply this rule to deem the ship or 


aircraft to be located at the location of the customer (on the basis that it may be located in international 


waters or international airspace during the term of the lease) and allocate the Adjusted Revenues 


accordingly. 


B – Advertising services 


2255. Article 7(1)(d)(ii) and (iii) and Annex D Section 3(B) provide revenue sourcing rules for advertising 


services. It covers advertising services which are understood broadly to include the provision or facilitation 


of advertising. It also includes services for the purchase, storage and distribution of advertising and 


services that monitor advertising and measure their performance, as these services are directly linked to 


and facilitate the provision of advertising.  


2256. The rule for sourcing Adjusted Revenues from advertising services is split into two categories, 


online advertising services (contained in Article 7(1)(d)(ii)) and other advertising services (contained in 


Article 7(1)(d)(iii)). The same source rule broadly applies to both, requiring Adjusted Revenues to be 


sourced to the place where the advertisement is directed or the viewer is located. The arrangement of this 


rule into sub-categories facilitates the application of appropriate indicators for each type of advertising. 


Recognising that it is inherent in the business model to be able to target advertising to intended viewers, 


Covered Groups deriving Adjusted Revenues from advertising services are expected to be able to have 


reliable indicators to source all Adjusted Revenues from advertising. As such, no allocation key is provided 


in the rule (although the default allocation key may be applicable in limited circumstances).  


2257. Annex D Section 3(B)(1) refers to the rules that apply for the purposes of identifying a reliable 


method that may be used to source Adjusted Revenues derived from advertising services. 


Overview – Online advertising services 


2258. Online advertising includes direct advertising services, such as where social media platforms, 


online search engines, online intermediation platforms and digital content providers directly sell advertising 


inventory for display on the digital interfaces (websites, etc.) they operate. Sales of online advertising 


through demand side platforms, supply side platforms and ad exchanges will be treated as online 


advertising. However, the Covered Groups providing the demand side platforms, supply side platforms 


and ad exchanges are treated as providing online intermediation services (provided that the Covered 


Group itself is not also the provider of the advertising service) and as such Adjusted Revenues from those 


services are sourced under the rules provided in Article 7(1)(d)(iv) and (v). Online advertising services also 
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extends to the purchase, storage and distribution of advertising messages, advertising analytic services 


and ad verification services. It also includes online advertising displayed on an Internet-connected good 


(“internet of things”).  


Sourcing rule – Online advertising services 


2259. Article 7(1)(d)(ii) states the sourcing principle which is that Adjusted Revenues from online 


advertising services are sourced to the location of the viewer of the online advertisement. The term viewer 


means the individual to whom an advertisement is displayed. This means that the Adjusted Revenues are 


sourced to the Jurisdiction(s) where the advertising is targeted, and not to the location of the business that 


pays for the advertising. 


Indicators – Online advertising services 


2260. Annex D Section 3(B)(2) sets out the indicators which could be used for online advertising services. 


These include the user profile information of the viewer; the geolocation of the device of the viewer on 


which the online advertisement is displayed; or the IP address of the device of the viewer on which the 


online advertisement is displayed. These indicators are relevant because information on the location of the 


viewer can be extracted from these data points. Recognising the data protection and privacy issues 


associated with collecting detailed information, the revenue sourcing rules require only that reliable 


information on the Jurisdiction where the viewer is located is used (and not further information such as city 


or address), and does not require that personal information on the viewer is collected or retained. 


2261. User profile information includes a wide range of data identifying the viewer. There are two types 


of user profile information. The first one is created by the Covered Group, based on information it has 


available on the user and can include information on the user’s historical location at different points in time, 


their usual location, demographic characteristics (e.g. age, gender, nationality, or estimated income), as 


well behavioural characteristics (e.g. purchase history, Internet browsing data, or preferences derived from 


a user’s engagement on a Covered Group’s platform). The second one is created by the user itself which 


might include the user’s home address, telephone number (for which the Covered Group can use the 


country code as an indicator of the user’s location) and other location information. User profile information 


however it is generated can therefore assist the Covered Group in determining the location of the viewer.  


2262. Geolocation data of the viewer’s device is based on GPS data or information that could be used 


to extrapolate a viewer’s location from a device. Access to this type of information will often depend on the 


viewer enabling location sharing on the device they are using. Broadly, geolocation services use various 


data points to determine the location of the user. These can include a combination of IP address, GPS-


derived location data, cell tower IDs to which the user is connected, as well as data associated with Wi-Fi 


positioning systems.  


2263. The Internet Protocol (IP) address (based on Wi-Fi or cellular IP address, depending on how the 


user is connected to the Internet) of the device of the viewer can also be used as an indicator for the 


location of the viewer. It is the number that is assigned to each device connected to a computer network, 


meaning that every device connected to the Internet has an IP address. Although an IP address does not 


inherently contain the location of the viewer, IP address databases are widely used by businesses to 


determine the location of viewers for business reasons. In such databases, certain ranges of IP addresses 


are assigned to certain Jurisdictions, which allows the Covered Group to identify the Jurisdiction from the 


IP address. The Covered Group can use different products or methods to track the IP address, all of which 


could be used for the purpose of applying the revenue sourcing rules. 







   497 


      
  


2264. There is an overlap between these indicators in practice; for example, a user profile may include 


geolocation and IP address; and geolocation information would include an IP address. A Covered Group 


may use a combination of these indicators in applying the sourcing rule.  


2265. As provided in Article 6(3)(b), another reliable indicator may also be used, if there is another type 


of information that identifies the location of the viewer. This could include any data that is or becomes 


available to a Covered Group in the ordinary course of business that can be used to identify the location 


of the viewer, e.g., data concerning user interactions such as “check-ins” to another user’s business 


premises. 


Box 51. Example – Another reliable indicator for online advertising services 


The following examples illustrate the principles of another reliable indicator in the context of online 


advertising services. 


Example 1  


The Covered Group provides online advertising services. The customer selects parameters for a 


campaign (e.g., tied to specific search terms and/or generalised locations). The Covered Group uses a 


combination of data points such as IP address, device location, billing information, user profile 


information and user interactions, as well as analytics and artificial intelligence to estimate location 


information about users of its site, to target the advertisements relevant to that profile. This information 


enables the Covered Group to more effectively identify potential customers for advertised products and 


services of the relevant customer business in question and is also used by the business to mitigate the 


impact of VPNs and other distortions for location data. Because the information on the viewers that 


were targeted is consistent with the sourcing rule (in that it seeks to identify the location of the viewers 


as opposed to the paying customers), and it is based on information used for commercial purposes (in 


that it is the information used to conduct the advertising business), it is another reliable indicator under 


Article 6(3)(b)(i). 


Example 2  


The Covered Group provides online advertising services. The Covered Group targets users in a certain 


region, as evidenced by the language of the advertising and the underlying products being advertised 


which are specific to Jurisdictions A and B. The population of Jurisdiction A is five times that of 


Jurisdiction B; however based on IP addresses, the number of viewers in Jurisdiction B is much higher 


than that of Jurisdiction A, and much higher than the actual population of Jurisdiction B. The Covered 


Group is aware that the use of VPN by users located in Jurisdiction A is high. It conducts market 


research as well as analytics on the user profiles. It estimates that 65 per cent of the viewers that appear 


(based on IP address) to be in Jurisdiction B are in fact located in Jurisdiction A. It acts on this 


information in its reports to customers and redeploys more specifically targeted advertising on this basis. 


It reallocates the Adjusted Revenues as follows:  


• Advertising Adjusted Revenues attributed to Jurisdiction A: based on IP addresses in 


Jurisdiction A + 65 per cent of IP addresses in Jurisdiction B; 


• Advertising Adjusted Revenues attributed to Jurisdiction B: based on 35 per cent of IP 


addresses in Jurisdiction B. 
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Because this information is consistent with the sourcing rule (in that it identifies the location of 


the viewers), and it is based on information collected for commercial purposes (in that it is the 


information used to conduct the advertising business and report to customers), it is another 


reliable indicator under Article 6(3)(b)(i). See also discussion below in connection with VPN use. 


 


2266. The first element of the reliable indicators test in Article 6(3)(b) is that the indicators produce results 


consistent with the sourcing rule, which is the location of the viewer. In the context of online advertising 


services, this does not require that the Covered Group attempt to comprehensively track the use of VPNs 


by users, nor does it require attempting to “break through” a VPN (given that this is not currently 


technologically feasible), even though this means that the IP address may not accurately indicate the 


location of the viewer.  


2267. However, if the Covered Group already takes steps to detect or respond to VPN use as part of 


delivering accurately targeted advertising to its business customers, or preventing fraud, then the 


information used to do so should be taken into account for revenue sourcing under these rules. For 


example, a Covered Group already makes efforts to monitor the jurisdictional breakdown of IP addresses 


and detects that there is a disproportionate result in a small Jurisdiction (as outlined in Example 2 above) 


which is one where the use of VPN is common (based on market research). To be able to offer more 


sophisticated and accurate advertising, it gathers user profile information, which provides information to 


suggest the actual location of certain users. In this case, because the Covered Group is already 


undertaking such efforts as part of its service delivery, the user profile information would be considered 


the reliable indicators and should be used to the extent available, and not the IP address.  


2268. Article 6(3)(b)(ii) facilitates the use of an alternative reliable indicator to identify the location of the 


viewer. In the context of online advertising, it is expected that alternative reliable indicators will frequently 


be used by Covered Groups as they should obviate the requirement to identify viewers and the associated 


Adjusted Revenues on an impression-by-impression basis, a task which typically not be feasible given the 


vast quantity of annual impressions of advertisements issued by in-scope online advertisers (which for 


some Covered Groups may be billions or trillions in a year). 


Box 52. Examples – Alternative reliable indicator for online advertising services 


The following examples illustrate the principles of an alternative reliable indicator in the context of online 


advertising services. 


Example 1  


The Covered Group provides online advertising services. The Covered Group has a range of pricing 


arrangements; under some arrangements it charges its customer based on the number of views of each 


advertisement (“impressions”), and in others it charges based on the number of clicks on the 


advertisement, while in others it charges based on whether the viewer ultimately purchases the 


advertised product. It does not have a set price for its advertising, meaning there is not a set price 


difference for advertising targeted to viewers in a given Jurisdiction. This is because of the way 


advertising is sold to the market, which is through an auction system, where actual prices for advertising 


change rapidly, many times a day, based on real time supply and demand for certain advertising (such 


as when advertising connected to a certain search term is priced higher than other search terms). The 


auction system, combined with the fact that, among other things, certain arrangements charge on 
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different models, and that ultimately adjustments are made in the billing system to account for spam 


and fraud, makes it unduly burdensome to track the Adjusted Revenues generated on a per-impression 


or per-click basis, and a more aggregated approach to reasonably approximate the Adjusted Revenues 


associated with viewers in each Jurisdiction is needed.  


The Covered Group designs its revenue sourcing method starting with the data on all impressions, 


rather than running separate sourcing methods based on each billing model (i.e. the per click charging 


or the per action charging). The reason is that the existence of measurable impressions is the common 


factor across all models, regardless of the billing approach. It then identifies the Adjusted Revenues 


charged to customers (i.e. the businesses paying for advertising) each month. This aggregates multiple 


advertising campaigns that all customers may have at one time, looking on a monthly basis as 


customers are billed monthly. For that amount of Adjusted Revenues earned, it identifies the breakdown 


of targeted viewers based on the Jurisdiction in which they were located. However, because the 


Covered Group knows that the trend in the online advertising business is that there are pricing 


differences for different Jurisdictions, this method would not take into account pricing differences and 


would allocate the Adjusted Revenues to each Jurisdiction in proportion to the number of impressions. 


To account for pricing differences, the Covered Group weights the viewers in each Jurisdiction. As there 


is not a set price charged for advertising per Jurisdiction, and it would be unduly burdensome to track 


the ultimate Adjusted Revenues attributed to each impression, it uses the global allocation key as the 


weighting to take account of pricing differences. The calculation for the month is as follows (and which 


is then aggregated at the end of the year to prepare the totals).  


• Revenues from online advertising for the month: EUR 100m 


• Number of impressions:  


- Jurisdiction A: 5m  


- Jurisdiction B: 10m  


- Jurisdiction C: 5m  


- Total: 20m 


• The respective shares of final consumption expenditure under the global allocation key are: 


- Jurisdiction A: 10 per cent 


- Jurisdiction B: 3 per cent 


- Jurisdiction C: 24 per cent 


- Allocation multiplier: 100m / (5m x 10 per cent) + (10m x 3 per cent) + (5m x 24 per cent) = 


50 


• Weighted share of Adjusted Revenues: 


- Jurisdiction A: (5m x 10 per cent) * 50 = 25m 


- Jurisdiction B: (10m x 3 per cent) * 50 = 15m  







500    


      
  


- Jurisdiction C: (5m x 24 per cent) * 50 = 60m 


The Covered Group applies for advance certainty to use this as an alternative reliable indicator. In doing 


so it must explain the reasons for using the proposed proxy instead of the indicators enumerated in 


Annex D (i.e., that it would be unduly burdensome to track, analyse and store the data points included 


as enumerated indicators for each ad published given the number of ads and viewers of each ad) as 


required by Article 6(3)(b)(ii)(A). It must also outline to the review panel (or the determination panel) the 


reasons why it believes the approach produces results consistent with the sourcing rule (in that it 


identifies the location of the viewers) as required by Article 6(3)(b), and must demonstrate that the 


approach can be shown to be otherwise reliable as required by Article 6(3)(b)(ii)(A). In demonstrating 


that the information is otherwise reliable, the Covered Group would explain why impressions are a 


reasonable proxy for the other charging mechanisms it uses. As the use of final consumption 


expenditure to reflect pricing differences is broadly consistent with the default rule, that aspect of the 


approach would meet the otherwise reliable standard.  


Example 2:  


The Covered Group provides online advertising services on a social media platform. The social media 


platform has particularly high active participation rates in Jurisdiction A, which is disproportionately high 


compared to the size and economy of Jurisdiction A, and is frequently used by advertisers wishing to 


target potential customers in Jurisdiction A. Given the high active participation rates in Jurisdiction A, 


the Covered Group’s pricing policy is to always charge higher rates to target users in Jurisdiction A 


(typically one and a half times the price of the next highest Jurisdiction) and this is reflected in rate cards 


if and when they are issued to customers. The Covered Group has a range of pricing models; under 


some arrangements it charges its customer based on the number of impressions, and in others it 


charges based on the number of clicks on the advertisement, while in others it charges based on 


whether the viewer ultimately purchases the advertised product. While the Covered Group always 


charges the highest price for Jurisdiction A (even where advertising is sold through an auction system 


as described in Example 1), it does not have a set price for its advertising targeted to viewers in other 


Jurisdictions. The auction system, pricing arrangements, and adjustment system to account for spam 


and fraud, makes it unduly burdensome to track the Adjusted Revenues generated on a per-impression 


or per-click basis, and a more aggregated approach to reasonably approximate the Adjusted Revenues 


associated with viewers in each Jurisdiction is needed.  


Similar to Example 1, the Covered Group designs its revenue sourcing method starting with the data 


on all impressions, the Adjusted Revenues charged to customers and the breakdown of targeted 


viewers based on the Jurisdiction in which they were located. However, because the Covered Group 


always charges higher prices to target viewers in Jurisdiction A, it cannot use  final consumption 


expenditure alone to reflect for pricing differences as  final consumption expenditure would not reflect 


the price weighting in favour of Jurisdiction A. 


 


Overview – Advertising services other than online advertising services 


2269. The second sub-category covers advertising other than that displayed online. It includes audio and 


visual advertising, such as radio and television advertising, advertising in magazines, newspapers and 


other journals, billboard and similar advertising displayed at a fixed place or affixed to a mobile object (e.g., 


advertisement on a bus or other vehicle), advertising at sporting events and on sporting uniforms. Ancillary 


advertising Adjusted Revenues earned by a Covered Group operating transport services are sourced as 


Transport Adjusted Revenues under Article 7(1)(d)(vi). 
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2270. Television, radio and print media may also make their content available online. Where separate 


advertising Adjusted Revenues are generated from content made available online, that should be treated 


as online advertising services and sourced accordingly. Where it is the same broadcast or print copy that 


is replicated or accessible online, meaning the same ads are displayed or transmitted in both the online 


and non-online broadcast, and the Adjusted Revenues from online transmission are not separately 


charged or monitored, the Adjusted Revenues from those services should be sourced according to their 


predominant character. In the case of traditional free to air television and radio channels, the more 


important part has been the display through the non-online format, to which the online format is an addition 


rather than the central feature. In the case of satellite or cable television, the predominant part would be 


determined on a case-by-case basis, depending on the primary distribution method. In any case, because 


the sourcing principle is the same in both cases, and because in either case another reliable indicator is 


permitted meaning that both online or offline indicators may be reliable in a given case, this overlap 


between online and non-online advertising may in practice not create material difficulties.  


Sourcing rule – Advertising services other than online advertising services 


2271. Article 7(1)(d)(iii) states the sourcing principle which is that Adjusted Revenues from advertising 


services other than online advertising services arise at the place of display or reception of the 


advertisement. The sourcing rule is not drafted by reference to the “viewer” as is the case for online 


advertising. This is to account for non-visual advertising, where there may not be a “viewer”. For the same 


reason, the reference to the “reception” of the advertisement is to account for advertising that is audio only, 


such as on radio. However, similar to online advertising, this sources Adjusted Revenues to the 


Jurisdiction(s) where the advertising is targeted and not to the location of the business that pays for the 


advertising, and as such the underlying concept of the source Jurisdiction is the same whether the 


advertising is online or not.  


Indicators – Advertising services other than online advertising services 


2272. Annex D Section 3(B)(3) sets out the indicators which could be used for other advertising services. 


The appropriate indicator will depend on the type of advertising; in some cases, the advertising will be 


physically displayed and the location is likely to be easily identified; in other cases, the advertising will be 


displayed through media and a different approach is needed to articulate the place of display or reception.  


2273. Paragraph 3(a) relates to physical billboard advertising (for example, on a roadside, building, or 


vehicle); in this case, an indicator is the location of the billboard. As noted below, if the billboard advertising 


is sold in a location where it is intended to be televised, that advertising is more appropriately treated as 


television advertising and should be sourced accordingly. 


2274. Paragraph 3(b) relates to advertisement included in newspapers, magazines, journals or other 


publications; in this case, an indicator is the Jurisdiction where the publication is circulated or expected to 


be circulated. The Jurisdiction of circulation includes places of sale (for example, by retailers) as well as 


places of delivery (for example, where publications are mailed directly to subscribers). The reference to 


the expected circulation is included to clarify that the Covered Group is not expected to source advertising 


Adjusted Revenues to the actual location of the viewer at the time that they look at the advertising. This is 


necessary because it recognises the fact that publications are moveable rather than fixed (as is the case 


of a billboard); for example, a magazine may be sold at an international train station and only opened by 


the viewer when they arrive in the neighbouring Jurisdiction. The place of expected circulation in such 


cases refers to the place of sale, and not the ultimate place to which the publication is taken and 


subsequently viewed.  


2275. Paragraph 3(c) relates to advertising displayed on television or broadcast on radio; in this case, 


an indicator is the Jurisdiction where the television or radio programming is received or expected to be 
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received. This includes billboard advertising if the billboard that displays the ads is regularly televised and 


advertising is sold and purchased with such broadcast in mind. For example, advertising displayed on 


billboards in sports stadiums would be regarded as displayed on television if the majority of the events 


held at that stadium are televised. The reference to the Jurisdiction the programming is expected to be 


received is included to clarify that the Covered Group is not expected to source advertising Adjusted 


Revenues to the actual location of the viewer at the time that they look at the advertising, as is the case in 


paragraph 3(b). This provides for cases where the viewer is located elsewhere at the point of viewing the 


advertisement, for example, if they have recorded a television programme and subsequently view it in 


another Jurisdiction, or where the programme is replicated in online format (and not separately sourced 


under the online advertising rule by virtue of the application of the predominant character rule) and viewed 


or received in another Jurisdiction. The place of expected receipt of the programming in such cases refers 


to the place the Covered Group ordinarily anticipates the viewer will be located, for example, based on the 


location of its broadcasting rights and infrastructure, or based on user subscription information, and not 


the ultimate place to which a recording of the broadcast may be taken and subsequently viewed. 


2276. Paragraph 3(d) relates to all types of advertising, and provides that an indicator also includes 


information included in the contract or other commercial documentation as to where the advertising will be 


displayed or received. This may apply for cases where the physical viewing of the advertising is not 


immediately discernible from the format of that advertising (as in the cases above), but where the 


contractual information provides information that can be relied upon.  


2277. As provided in Article 6(3)(b), another reliable indicator or an alternative reliable indicator may also 


be used, if there is another type of information that identifies the place of display or reception of the 


advertisement.  


C – Online intermediation services 


Overview 


2278. Article 7(1)(d)(iv) and (v) and Annex D Section 3(C) provide revenue sourcing rules for online 


intermediation services. Online intermediation services mean online platforms that enable users to offer 


goods and services for sale to one another and where the fees earned are dependent on the conclusion 


of contracts between the users. This category would apply where the service enables the interaction 


between third party users resulting in the conclusion of a contract between those users, irrespective of the 


nature of the interaction, the characteristics of the users involved, or the extent of the service provider’s 


activities in facilitating the interaction. It applies to all types of online intermediation services whether in 


respect of finished goods, hotel services, short-term letting services, taxi services, sales and purchase of 


advertising (including supply side platforms, demand side platforms and ad exchanges where Covered 


Group providing the platform or ad exchange is not also the provider of the advertising service). This 


category covers cases where the online intermediation platform charges users commission or other fees 


for the conclusion of transactions with other users on the platform.  


2279. The online intermediation service is separate to the underlying transaction it facilitates. As such, 


in the context of online intermediation services, there are typically two transactions: the online 


intermediation service (to which Article 7(1)(d)(iv) and (v) and Annex D Section 3(C) apply for sourcing the 


fee / commission); and the underlying transaction. The underlying transaction is relevant in that the parties 


to that underlying transaction will generally determine how the sourcing rule applies; but the Adjusted 


Revenues from that underlying transaction, such as the payment for the hotel, is not sourced under this 


provision. In other words, the online intermediation service is between the platform provider and the users 


of the platform whereas the underlying transaction is between the users only (which are described in the 


rules in Article 7(1)(d)(iv) and (v) and Annex D Section 3(C) as the purchasers and sellers).  
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2280. Online intermediation services do not cover services provided by the online platform that are not 


dependent on the conclusion of contracts. For example, a subscription fee paid by a user for the right to 


use the platform but which does not depend on sales being in fact concluded by the user on the platform 


would be treated as another service under Annex D Section 3(F).  


2281. Online intermediation services do not include the online sale of goods and services which form 


part of the platform’s own inventory (which may however be captured as sales of finished goods or 


services). The distinction between an intermediation service and selling a Covered Group’s own inventory 


is that in the latter case, the Covered Group takes on ordinary commercial risks associated with the 


provision of the underlying product, such as inventory risk, product liability risk and credit risk. However, 


the Covered Group may have certain discretion to determine the price of the underlying transaction within 


a range, this does not by itself mean that it is selling its own inventory. 


2282. For example, an intermediary operates an online gaming store where it sells computer games that 


it has acquired from unrelated gaming businesses. This is different to an online intermediation services 


platform as the online gaming store owns the games it sells to its customers. In that respect it takes 


inventory risk, product risk and is exposed to credit risk for the full price of the games it sells. In that role, 


it would be treated as deriving Adjusted Revenues from finished goods (or digital content if the games are 


not in hard copy) under the revenue sourcing rules (which it does by acting as an independent distributor 


or reseller, respectively). In practice, online intermediation services platforms generally do not take 


ownership of the goods that are the subject matter of the underlying transactions and the credit risk is 


limited to the level of the intermediation fee or commission it charges. 


2283. There are, however, some limited examples where in practice, an online marketplace that operates 


a resale model would continue to be treated as providing online intermediation services. Those cases 


involve the marketplace taking flash title only of the underlying goods or services, and only acquires goods 


on the condition there is a successful transaction. The consolidated financial statements of the Covered 


Group record the intermediation service fee, or the spread between the price the goods or services were 


acquired for and the price they were resold for, earned in respect of the transaction rather than the sale 


and purchase of the underlying good or service. As such, it is earning the functional equivalent to the 


commission earned by an online intermediation platform, and not the equivalent to the Adjusted Revenues 


for the sale of goods or services themselves. In those cases, the online marketplace should continue to be 


treated as an online intermediation service, even though it is a reseller or independent distributor under 


the legal arrangements. This is a result of the application of the substance over form test, which applies if 


the ordinary or predominant character of Adjusted Revenues (in this case, the service fee) is ambiguous 


– which would be the case where a Covered Group that operates an online intermediation platform effects 


a portion of the intermediation transactions by taking flash title. The substance over form test serves to 


ensure that in analysing the ordinary or predominant character, the legal form takes on only secondary 


importance.  


2284. In cases where a Covered Group takes flash title after there is a successful transaction on the 


platform to facilitate transactions between users of its intermediation platform, legally the Covered Group 


would be considered to act as an independent distributor or reseller. However, in substance the 


arrangement would be categorised as an online intermediation service applying the criteria identified in 


paragraph 255 given: 


• the purpose of the Covered Group is to facilitate transactions between users of its platform; 


• the purpose of the users of the intermediation platform is to identify suitable counterparties with 


whom to transact and buy or sell the relevant good or service;  
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• the expected commercial benefit for the Covered Group is to earn the transaction fee and that is 


recorded in the consolidated financial statements;  


• the Covered Group does not hold inventory, is not exposed to credit risk in respect of the full value 


of the good or service, and does not bear risk in relation to defective products or other complaints 


with respect to the underlying product or service; 


• the expected commercial benefit for the users is to gain access to a range of potential 


counterparties, the purchasing user is obliged to pay for the good or service that is the subject of 


the transaction and the selling user is obliged to deliver that good or service; 


• in the broader commercial context, the Covered Group holds itself out as offering a service that 


facilitates the purchase and sale of goods and services. 


2285. As substance prevails over legal form, the Adjusted Revenues would be categorised as Adjusted 


Revenues from an online intermediation service. 


2286. Another example is an online marketplace for car hire operating on a resell model. After a user 


secures a reservation for a car rental service through the online platform, the platform service provider 


purchases the car rental service itself, after receiving the customer’s order, before immediately reselling it 


to the customer. Given that the platform service provider holds itself out as an online marketplace, is not 


incurring any of the ordinary commercial risks associated with the provision of the underlying car rental 


service (e.g. inventory risk), and that purchasing users use the service to identify the best deals available 


from a range or providers, the substance of the arrangement will prevail over its legal form. As such, the 


service would be categorised as an online intermediation service and the Adjusted Revenues (the service 


fee recorded in the consolidated financial statements) should be sourced under Article 7(1)(d)(v) and 


Annex D Section 3(C). 


2287. There are two separate rules for online intermediation services; Article 7(1)(d)(iv) and Annex D 


Section 3(C)(2) relate to online intermediation of tangible goods, digital content or services other than 


location-specific services; and Article 7(1)(d)(v) and Annex D Section 3(C)(3) relate to online intermediation 


of location-specific services. In both cases, the Adjusted Revenues of the online intermediation service 


provider are split between the two markets; the purchaser and the seller in the case of the former, and the 


purchaser and the place of performance in the latter. No distinction is made between cases where the 


online intermediation service fees are charged to the purchaser, seller or both. Likewise, no distinction is 


made based on the form of transmission of the revenue; for example, the rules apply to service fees 


charged by the Covered Group for the provision of the online intermediation service and to amounts that 


are deducted as commissions or service fees from purchase prices received from purchasers for payment 


to the seller in respect of the underlying transaction (which the Covered Group is obliged to pass on to the 


seller). 


2288. Annex D Section 3(C)(1) refers to the rules that apply for the purposes of identifying a reliable 


method that may be used to source Adjusted Revenues derived from online intermediation services. 


Overview – Online intermediation of tangible goods, digital content or services other than 


location-specific services  


2289. Article 7(1)(d)(iv) and Annex D Section 3(C)(2) relate to Adjusted Revenues from online 


intermediation services that facilitate the sale of tangible goods, digital content and services other than 


location-specific services. Tangible goods means finished goods and components. Digital content includes 


online music, books, videos, text, games, applications, computer programmes, software, online 
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newspapers, online libraries and online databases. Any other service that is intermediated is also captured 


in this rule, other than location-specific services discussed below. Typical examples of these online 


intermediation platforms include online shopping for new or second hand goods not owned by the platform, 


online stores selling mobile phone applications not owned by the platform, or online marketplaces where 


users offer their services as employees or labourers.  


Sourcing rule – Online intermediation of tangible goods, digital content or services other 


than location-specific services 


2290. Under Article 7(1)(d)(iv)(A), 50 per cent of these online intermediation service Adjusted Revenues 


are sourced to the location of the purchaser. Purchaser means the party making a payment under a 


contract to acquire a good or service, i.e., those users that acquire goods and services under transactions 


facilitated by the online intermediation service.  


2291. Article 7(1)(d)(iv)(B) states the sourcing principle for the other 50 per cent of Adjusted Revenues 


from these online intermediation services, which are sourced to the location of the seller. Seller means the 


party providing the good or service under a contract with a purchaser, i.e., those users that provide goods 


and services under the underlying transactions. 


2292. The term location means the place where a person is habitually located in the case of an individual; 


or if the person is a business, the place where that business has its physical premises from which it 


conducts the activities associated with the Adjusted Revenues in question. If both the purchaser and the 


seller are in the same Jurisdiction, 100 per cent of the Adjusted Revenues from the Intermediation Service 


will be sourced to that Jurisdiction. 


Indicators – Online intermediation of tangible goods, digital content or services other than 


location-specific services  


2293. Annex D Section 3(C)(2)(a) sets out the indicators which could be used for online intermediation 


of tangible goods, digital content or services other than location-specific services with respect to the 


location of the purchaser. Those indicators are: 


• The delivery address of the purchaser, which would be relevant where the online intermediation 


service facilitates the sale of a tangible good.  


• The billing address of the purchaser, which may be available to the Covered Group either by virtue 


of the transactions concluded by the purchaser on the platform, or where the purchaser pays 


transaction fees to the Covered Group.  


• User profile information of the purchaser. User profile information includes a wide range of data 


identifying the purchaser, whether it is a profile created by the Covered Group, or created by the 


user itself, and which may include location information. See further discussion of user profile 


information above, under online advertising services.  


• Geolocation data of the purchaser’s device through which the purchase is made. This is based on 


GPS information that could be used to extrapolate a purchaser’s location from a device. See further 


discussion of Geolocation data above, under online advertising services. 


• The IP address (based on Wi-Fi or cellular IP address, depending on how the user is connected to 


the Internet) of the device of the purchaser can also be used as an indicator for the location of the 


purchaser. See further discussion of IP address above, under online advertising services.  
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• Another reliable indicator as permitted by Article 6(3)(b)(i). 


• An alternative reliable indicator as permitted by Article 6(3)(b)(ii). 


2294. Annex D Section 3(C)(2)(b) sets out the indicators which could be used for online intermediation 


of tangible goods, digital content or services other than location-specific services with respect to the 


location of the seller. These are the billing address; the user profile information; another reliable indicator; 


or an alternative reliable indicator. This is a more limited version of the indicators listed to identify the 


location of the purchaser. However, this would not preclude the Covered Group from using other indicators 


as another reliable indicator, such as the delivery address (for example, where that information is available 


to facilitate cases where tangible goods are returned to the seller), or the geolocation or IP address of the 


device of the seller to determine the location of the seller (for example, where the seller is an individual or 


a business that usually accesses the platform from one Jurisdiction). Article 6(3)(b) further permits the use 


of another reliable indicator or an alternative reliable indicator to source Adjusted Revenues from online 


intermediation services. 


Box 53. Examples – Another reliable indicator for online intermediation services 


The following examples illustrate the principles of another reliable indicator in the context of online 


intermediation services. 


Example 1  


The Covered Group operates a platform facilitating the sale of tangible goods. It does not operate in all 


Jurisdictions, but does operate in Jurisdiction A, which is neighboured by Jurisdiction B. As part of its 


commercial practices to inform strategic decisions about marketing and expansion, it undertakes a 


periodic review of the delivery addresses on file. As part of this exercise, it identifies a significant number 


of deliveries made to a freight-forwarding contractor, located close to the border of Jurisdiction B. In this 


case, this information is evidence that for that portion of sales, the delivery address is not reliable, 


because it is not consistent with the sourcing rule, which is the location of the purchaser (which is the 


person acquiring the goods, not the freight forwarding contractor). For purposes of its marketing 


strategy, it records those purchasers as purchasers in Jurisdiction B. Although the requirements of 


reliability do not require the Covered Group to actively investigate every transaction, because it is 


already undertaking this information gathering in the course of its commercial operations, it should not 


use the delivery address for that portion of sales. However, the Covered Group could rely on the 


inferences it has drawn for purposes of its marketing strategy, i.e., that the portion of sales are acquired 


by purchasers in Jurisdiction B. The Covered Group sources this portion of sales to Jurisdiction B. 


Because this information would be consistent with the sourcing principle, and is information the Covered 


Group has obtained in furtherance of its own commercial purposes, this would qualify as another reliable 


indicator under Article 6(3)(b)(i).  


Example 2  


The Covered Group operates a platform facilitating the sale of tangible goods. It operates and delivers 


goods to Jurisdictions in Europe. It always obtains the credit card details of its sellers as part of the 


initial registration of the seller, to be able to charge them the fee for providing the intermediation service. 


The location of the issuing banks is automatically captured from the credit card numbers and that 


information is used as another reliable indicator for the location of the seller. As part of its commercial 


practice, the Covered Group has an automated function which checks the credit card details on file, to 


ensure that they are up to date and alert the Covered Group where a credit card expires. As part of this 
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exercise, a report is generated which identifies a significant number of credit card numbers which are 


associated with one particular bank located in Asia. These credit card numbers do not appear to be 


consistent with the sourcing rule, which is the location of the seller and which means the place where 


that business has its physical premises from where it operates. Given that the Covered Group is 


delivering goods in Europe, it would be expected that the sellers are also located in Europe. However, 


the Covered Group examines the other commercial information obtained about these sellers, including 


the trading name, customer feedback and customs importation information, which indicate that the 


businesses are in fact ordinarily operating their businesses in Asia. Although the requirements of 


reliability do not require the Covered Group to actively investigate every indicator, because it is already 


undertaking this information gathering in the course of its commercial operations, the information should 


be used. In this case, the reliability of the credit card numbers has been further confirmed through the 


other information. Because this information would be consistent with the sourcing principle, and is 


information the Covered Group has obtained in furtherance of its own commercial purposes, the 


information on the credit card numbers would qualify as another reliable indicator under Article 6(3)(b)(i). 


 


Overview – Online intermediation of location-specific services 


2295. Article 7(1)(d)(v) and Annex D Section 3(C)(3) relate to Adjusted Revenues from online 


intermediation services that facilitate the provision of location-specific services. Location-specific services 


is defined and discussed in Annex D Section 3(A) above. Typical examples of these online intermediation 


platforms include the intermediation of passenger transport services including flights, taxis, ride-sharing, 


as well as online intermediation services in respect of hotels, accommodation and concert tickets.  


Sourcing rule – Online intermediation of location-specific services 


2296. Article 7(1)(d)(v)(A) states the sourcing rule in respect of 50 per cent of these online intermediation 


service Revenues, which are sourced to the location of the purchaser.  


2297. Article 7(1)(d)(v)(B) states the sourcing rule in respect of the other 50 per cent of these online 


intermediation service Adjusted Revenues. It is sourced to the place of performance of the location-specific 


service. This reflects the special nature of location-specific services which are so tied to the location where 


they are performed, and which are the basis on which the purchaser has sought the service, and which 


justify that Jurisdiction being regarded as the market for 50 per cent of the Adjusted Revenues for the 


purposes for the Convention. 


2298. Identifying the place of performance for the vast majority of underlying location-specific services 


should be relatively straightforward. For example, where the online intermediation service facilitates a hotel 


booking, the place of performance of the underlying hotel service is the location of the hotel and 50 per 


cent of the Adjusted Revenues should be sourced to that Jurisdiction. Similarly, for an online intermediation 


service that facilitates a taxi booking, the place of performance of the underlying taxi service will be the 


Jurisdiction where the taxi ride takes place and 50 per cent of the Adjusted Revenues should be sourced 


to that Jurisdiction. However, if the online intermediation service facilitates an international flight (or other 


cross-border passenger transport service), identifying the place of performance of that transport service is 


challenging. Accordingly, in those cases, the Covered Group may treat the place of destination of the 


underlying passenger transport service as the place of performance of that service for purposes of the 


online intermediation rule. This also reflects the broad approach taken for passenger transport services. 
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Box 54. Example – Online intermediation of cross-border passenger transport services 


The following example sets out how Adjusted Revenues of a Covered Group for online intermediation 


services are sourced.  


A Covered Group operates a platform for online intermediation services that facilitates the sale and 


purchase of domestic and international flights. The purchasers of the flights are based in three 


Jurisdictions, Jurisdiction A, Jurisdiction B and Jurisdiction C and the flights sold operate between and 


within those same three Jurisdictions and additionally in Jurisdiction D. During a Period, the Covered 


Group earns the following from facilitating the sale and purchase of international and domestic flights: 


Destinations 


(columns) / 


Purchasers located 


in (rows) 


A B C D Total 


A 15 1 2 3 21 


B 5 2.5 3.5 2 13 


C 10 1.5 12.5 2 26 


Total 30 5 18 7 60 


 


Allocation to Jurisdiction A: 


(50 per cent if purchaser located in Jurisdiction A) + (50 per cent if Jurisdiction A is the destination) = 


(50 per cent x 21) + (50 per cent x 30) = 25.5 


Allocation to Jurisdiction B: 


(50 per cent if purchaser located in Jurisdiction B) + (50 per cent if Jurisdiction B is the destination) = 


(50 per cent x 5) + (50 per cent x 13) = 9 


Allocation to Jurisdiction C: 


(50 per cent if purchaser located in Jurisdiction C) + (50 per cent if Jurisdiction C is the destination) = 


(50 per cent x 18) + (50 per cent x 26) = 22 


Allocation to Jurisdiction D): 


(50 per cent if purchaser located in Jurisdiction D) + (50 per cent if Jurisdiction D is the destination) = 


(50 per cent x 0) + (50 per cent x 7) = 3.5 
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Indicators – Online intermediation of location-specific services 


2299. Annex D Section 3(C)(3)(a) sets out the indicators which could be used for online intermediation 


of location-specific services, with respect to determining the location of the purchaser. Those indicators 


are the billing address, the user profile information, the geolocation of the device, or the IP address of the 


device, another reliable indicator, or an alternative reliable indicator. The discussion above on paragraph 


2(a) is also relevant in connection with those indicators.  


2300. Annex D Section 3(C)(3)(b) sets out the indicators which could be used for online intermediation 


of location-specific services, with respect to determining the location where the tangible property is 


expected to be located or the service is performed. These would be the same as the indicators used under 


Section 3(A)(2)(a) and (b) above. The Covered Group is required to identify the Jurisdiction where the 


tangible property is expected to be located or the Jurisdiction where the customer or its agent is expected 


to be located when the service is performed. The inclusion of the phrase “is expected to be” reflects the 


fact that the underlying service is performed by a third party and not by the Covered Group itself. As such, 


the Covered Group can only identify the place where it expects the tangible property or customer to be 


located based on the information it has. 


D – Transport services 


Overview 


2301. Article 7(1)(d)(vi) and (vii) and Annex D Section 3(D) provide revenue sourcing rules for transport 


services.  


2302. Transport services cover both air transport (e.g. services provided by airlines) and non-air 


transport (e.g. shipping, rail and road). Adjusted Revenues from leasing aircraft and ships are categorised 


as derived from a location-specific service, in Article 7(1)(d)(i) and Annex D Section 3(A) above. 


2303. Passenger transport services means both (i) services for carrying passengers from one location 


to another; and (ii) connected ancillary services. Article 7(1)(d)(vi) provides a sourcing rule in respect of 


passenger transport services (which is the place of destination), and Article 7(1)(d)(vii) provides a sourcing 


rule in respect of cargo transport services (which is split equally between the place of origin and place of 


destination). The sourcing rule recognises that the customer engages the transport service to move a 


person or good from the place of origin to the place of destination, and as such, both end points represent 


the place of use and therefore the market Jurisdiction. However, as a simplification, given that in the case 


of passenger transport services the passenger ordinarily makes a return journey, it is only necessary to 


source to one of those end points given that the other will be the market Jurisdiction on the return. As such, 


for passenger transport services, the place of destination is used.  


2304. The Adjusted Revenues being sourced are those derived by the transport-providing Covered 


Group for providing the service, and not the Adjusted Revenues derived by other entities outside the 


Covered Group that may be providing a related service, such as a connecting transport service to deliver 


the person or good to or from the transport-providing Covered Group’s service. As such, the origin or 


destination is the place that the transport Covered Group has been engaged to on-board / upload from and 


deliver to, respectively. It is not the prior place of origin of the person or good, or the ultimate destination 


of the person or good, where that prior or onward journey is not what the Covered Group has been engaged 


to provide. 


2305. This means that the Covered Group would not be required to find out from other transport providers 


where the passengers or goods were originally transported from or are ultimately intended to be delivered. 


For example, if a Covered Group is engaged to ship cargo from A to B, the origin is A and the destination 
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of B, irrespective of whether the cargo originated in a factory in X and was finally delivered to a factory in 


Y.  


2306. Alternatively, and perhaps more unusually in practice, is where Company X is engaged to transport 


cargo from A to B, where A and B are both inland and Company X only operates ships. Company X 


operates the sea-leg of the journey (Port C to Port D) and engages sub-contractors for the overland 


transport. Company X engages Company Y to transport the cargo from A to Port C and Company Z to 


transport the cargo from Port D to B. As Company X is engaged to transport the cargo from A to B, the 


place of origin will be A and the place of destination will be B. If Company Y was also a Covered Group, 


the place of origin for the purpose of the Convention would be A and the place of destination would be Port 


C. 


2307. Annex D Section 3(D) provides more detail on applying those revenue sourcing rules, and is 


arranged in two parts: revenue sourcing rules for air transport services (addressing passenger and then 


cargo); and revenue sourcing rules for non-air transport services (addressing passenger and then cargo).  


2308. Unlike the other revenue sourcing rules, the rules for transport services do not provide for the use 


of enumerated indicators and they do not prioritise the use of indicators. They permit Covered Groups to 


use either a transport-specific allocation key or another reliable indicator or an alternative reliable indicator. 


As the rules for transport services do not include enumerated reliable indicators, the requirement under 


Article 6(3)(a)(iv)(B) to take reasonable steps to use enumerated reliable indicators before using the 


allocation keys is disapplied by Article 6(3)(a)(iii).  


2309. The allocation keys use Group-level aggregate information on the transport services provided over 


the course of the Period, which is then allocated in proportion to the place of origin or destination, as 


applicable. This approach has been taken because, although these Covered Groups have information on 


the origin and destination, and number and identity of passengers flown or packages carried in the vast 


majority of cases, they cannot then tie these data points to the amount of Adjusted Revenues earned at a 


transactional level. Broadly, this reflects that transport Covered Groups operate their ‘inventory’ in a very 


different manner than other industries, as well as that (by virtue of the usual treatment of income from 


international shipping and air transport under bilateral tax treaties) there are no existing legal or commercial 


requirements to maintain separate accounts in respect of the individual Jurisdictions they operate in but 


rather one set of accounts that records Adjusted Revenues on a global basis. Taking this approach also 


addresses the complexities that would otherwise arise in connection with code-sharing and interlining 


arrangements, and volume contracts.  


2310. Annex D Section 3(D)(1) refers to the rules that apply for the purposes of identifying a reliable 


method that may be used to source Adjusted Revenues derived from transport services. 


Overview – Passenger air transport services 


2311. Passenger air transport services means both (i) services for carrying passengers from one location 


to another by air; and (ii) connected ancillary services. The inclusion of the connected ancillary services 


reflect the fact that airlines may also earn a relatively small amount of other income, such as from code-


sharing arrangements, interlining, on-board sales of food and consumer goods, entertainment services, 


on-board advertising, and operation of terminal lounges. These are the services that would not be provided 


by the air transport group in the absence of providing the passenger services itself, and which are ancillary 


to the provision of the passenger services. Although a separate rule could be written for each transaction 


(such as an on-board sale of perfume is a sale of a finished good), this would pose a disproportionate 


administrative burden, in particular when these transactions take place in international airspace, and given 


the relatively small size of the Adjusted Revenues. Without this rule, it would be expected that the Covered 
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Group could have used the Article 6(3)(a)(ii) (for supplementary Adjusted Revenues), resulting in the 


treatment of such Adjusted Revenues as passenger air transport services. However, by including such 


Adjusted Revenues as always part of passenger air transport services, it simplifies the rule and avoids the 


necessity of splitting out those Adjusted Revenues and separately applying the rule for supplementary 


Adjusted Revenues rule. Instead, these other Adjusted Revenues are sourced using the same passenger 


air transport allocation key. Note that certain customer reward program Adjusted Revenues are discussed 


separately in Annex D Section 3(E) below. 


Sourcing rule – Passenger air transport services 


2312. Article 7(1)(d)(vi)(A) states the sourcing rule, which is to source to the Jurisdiction in which the 


passengers disembark. Unlike passenger non-air transport services, no distinction is made as between a 


Jurisdiction that is, from the passenger’s perspective, a transit stop, a brief stopover, or a final destination. 


This recognises that it will usually not be known to the air transport group whether the customer is transiting 


or not (due to the ubiquity of code-sharing and interlining arrangements by airlines), whether they will clear 


customs or how long they stay in the Jurisdiction.  


Allocation Key – Passenger air transport services 


2313. Annex D Section 3(D)(2)(a) provides that such Adjusted Revenues may be sourced using the 


passenger air transport allocation key. As per Article 6(3)(a)(iv, the allocation key for transport services is 


considered to be a reliable method, without reference to the conditions in Article 6(3)(a)(iii). 


2314. The definition of the passenger air transport allocation key is provided in Annex D Section 7. The 


effect of the allocation key is that Adjusted Revenues are allocated in proportion to the number of available 


seats on the flights operated by the Covered Group arriving in each Jurisdiction over the course of the 


Period. This means that it sources Adjusted Revenues by reference to flights operated by the air transport 


Covered Group. To do otherwise would require more complex rules to be designed specifically to take into 


account code-sharing and interlining (i.e. where a ticket may be issued in the name of one airline but 


actually operated by another). That approach would also result in Adjusted Revenues being allocated to 


Jurisdictions where the airline does not or may not be legally permitted to fly. 


2315. The proportion is determined as: 


1) The available passenger capacity of a Covered Group in a Period arriving to a Jurisdiction; 


divided by  


2) The available passenger capacity of the Covered Group in a Period arriving to any 


Jurisdiction. 


2316. The allocation key uses available passenger capacity (i.e. the number of available seats) as 


opposed to actual seats filled. This is because passenger capacity for air transport is readily available and 


verified by tax administrations because it is published. It is also a reasonable indication of the actual 


number of passengers transported in the airline industry given the commercial need to operate close to 


capacity. 


2317. The Jurisdiction of arrival means the place where passengers disembark. Where there is more 


than one airport in a Jurisdiction, meaning there is more than one place where passengers disembark in a 


Jurisdiction, the allocation key is applied aggregating the results from each place of landing in that 


Jurisdiction. It should also be noted that a flight could have more than one Jurisdiction of arrival. For 


example, if an aircraft operates from İstanbul to Johannesburg (where some passengers disembark) and 
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then continues to fly to Maputo (where the remaining passengers disembark), both South Africa and 


Mozambique will be considered Jurisdictions of arrival for purposes of the rules. 


2318. As the allocation key is based on actual information about how the air transport Covered Group 


has operated, there is no need for the knock-out rule which applies in respect of other allocation keys. 


Box 55. Example – Passenger air transport allocation key 


The following example illustrates the application of the passenger air transport allocation key. 


Airline’s consolidated financial statements for Period 


Passenger air transport Adjusted Revenues EUR 20 billion 


Airline’s Operation Statistics for Period Worldwide 


Available seats arriving in any Jurisdiction 1 billion 


Airline’s Operation Statistics for Period for Jurisdiction X 


Available seats arriving in Jurisdiction X 10 million 


 


Passenger air transport Adjusted Revenues derived from Jurisdiction X:  


• (Passenger air transport Adjusted Revenues) x (Available seats arriving in Jurisdiction X / 


Available seats worldwide) 


• (EUR 20 billion) x (10 million / 1 billion) = EUR 200 million 


 


Indicators – Passenger air transport services 


2319. There may be some Covered Groups that prefer to use another reliable indicator to identify the 


Jurisdiction where passengers disembark. This is provided for in Article 6(3)(b)(i). Using another reliable 


indicator would require the Covered Group to tie the Adjusted Revenues received for flights to the 


respective Jurisdictions where passengers disembark. 


Box 56. Example – Another reliable indicator: passenger air transport services 


The following example illustrates the principles of another reliable indicator in the context of passenger 


air transport services: 


The Covered Group operates an airline in region A and operates flights between Jurisdictions X, Y and 


Z. It received EUR 85 million in Adjusted Revenues for flights sold on its routes. In order to support its 
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growth strategy, it tracks the Adjusted Revenues it earns by reference to places of origin and 


destination. Because this information is consistent with the sourcing rule (which is the Jurisdiction where 


passengers disembark), and is relied on for commercial purposes, it can be used as another reliable 


indicator under Article 6(3)(b)(i). 


 


2320. Under Article 6(3)(b)(ii), a Covered Group may also use an alternative reliable indicator to source 


Adjusted Revenues from passenger air transport services. Any Covered Group wishing to take this 


approach must demonstrate that the alternative reliable indicator produces results that are consistent with 


the sourcing rule, i.e., that it allocates Adjusted Revenues to Jurisdictions where passengers disembark 


(as required by Article 6(3)(b)) and that it is reliable (as required by Article 6(3)(b)(ii)(A)). As the sourcing 


rule does not provide for enumerated reliable indicators, the requirement to explain why an alternative 


reliable indicator was used instead of an enumerated reliable indicator would be treated as automatically 


satisfied. 


Overview – Cargo air transport services 


2321. Cargo air transport services means both (i) services for carrying cargo from one location to another 


by air; and (ii) connected ancillary services. Typical examples of such connected ancillary services include 


storage, handling, packing / consolidating, terminal services and Adjusted Revenues from code-share 


arrangements and ancillary maintenance services provided to other airlines. These are the services that 


would not be provided by the transport Covered Group in the absence of providing the cargo transport 


Service itself, and which are ancillary to the provision of the cargo transport services (whether the cargo 


transport services connected to a given ancillary service are provided by the Covered Group itself, or by 


other transport providers). This reflects the nature of cargo air transport services, which often include 


reciprocal provision of services amongst airlines (for example, where one airline has more infrastructure 


to provide these services in airports in its residence Jurisdiction, and likewise benefits from these services 


in destination airports provided by other airlines in their Jurisdiction of residence without having to reacquire 


the necessary infrastructure). Without this rule, it would be expected that the Covered Group could have 


used the supplementary Adjusted Revenues rule in Article 6(3)(a)(ii) for such Adjusted Revenues, resulting 


in the treatment of such Adjusted Revenues as cargo air transport services. However, by defining such 


Adjusted Revenues as always part of cargo air transport services, it simplifies the rule and avoids the 


necessity of splitting out those Adjusted Revenues and separately applying the supplementary Adjusted 


Revenues rule. 


Sourcing rule – Cargo air transport services 


2322. Article 7(1)(d)(vii)(A) states the sourcing rule for cargo air transport services. Adjusted Revenues 


from cargo air transport services are sourced in equal halves; one half in the Jurisdiction in which the cargo 


is loaded onto the aircraft; and one half in the Jurisdiction in which the cargo is unloaded from the aircraft. 


This rule recognises that, unlike a passenger transport service, which is typically a return journey, cargo 


air transport services are purchased and used on a one-way basis. Therefore, in order to recognise the 


role of both the origin and destination as a market, each place receives an equal allocation in respect of 


each flight operated. As for passenger air transport services, this will include transit stops as well as end 


destinations given the difficulties airlines have of determining whether a stop is a transit stop or a final 


destination for cargo because of the widespread use of code-sharing arrangements and interlining 


arrangements. 
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Allocation Key – Cargo air transport services  


2323. Annex D Section 3(D)(2)(c) provides that these Adjusted Revenues are sourced using the cargo 


air transport allocation key. As per Article 6(3)(a)(iv), the allocation key for transport services is considered 


to be a reliable method, without reference to the conditions in Article 6(3)(a)(iii). 


2324. The cargo air transport allocation key is defined in Annex D Section 7. The effect of the allocation 


key is that Adjusted Revenues are allocated in proportion to the weight of cargo carried from and to 


Jurisdictions on flights operated by the Covered Group over the course of the Period. This is measured 


not by available capacity, but by actual cargo carried. This is to avoid situations where Adjusted Revenues 


could be sourced to destinations even though little or no cargo was carried (and so little or no Adjusted 


Revenues were actually earned from carrying cargo on that flight). 


2325. The proportion is determined as:  


1) 50 per cent of the sum of the cargo weight loaded by a Covered Group onto aircraft in a Period 


from a place of take-off in a Jurisdiction and the cargo weight unloaded by a Covered Group 


from aircraft in a Period to a place of landing in the Jurisdiction; divided by  


2) The sum of the cargo weight loaded by a Covered Group onto aircraft in a Period in all 


Jurisdictions. 


2326. The place of take-off means the Jurisdiction where cargo is loaded onto the aircraft and the place 


of landing means the Jurisdiction where cargo is unloaded from the aircraft. As for passenger transport 


services, where there is more than one place of landing in a Jurisdiction, the allocation key is applied 


aggregating the results from each place of landing in that Jurisdiction. As the allocation key is based on 


actual information about how the air transport Covered Group has operated, there is no need for the knock-


out rule which applies in respect of other allocation keys. 


Box 57. Example – Cargo air transport allocation key 


The following example illustrates the application of the cargo air transport allocation key. 


Airline’s consolidated financial statements for Period 


Cargo air transport Adjusted Revenues EUR 20 billion 


Airline’s Operation Statistics for Period Worldwide 


Total cargo weight carried worldwide 400,000 tonnes 


Airline’s Operation Statistics for Period for Jurisdiction X 


Cargo weight uploaded from Jurisdiction X 50,000 tonnes 


Cargo weight unloaded in Jurisdiction X 30,000 tonnes 


Total cargo weight for Jurisdiction X 80,000 tonnes 
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Cargo air transport Adjusted Revenues derived from Jurisdiction X:  


Step 1: determine amount applying the formula  


• Cargo air transport Adjusted Revenues x (Total cargo weight uploaded and unloaded in 


Jurisdiction X / Total cargo weight carried worldwide) 


• EUR 20 billion x (80,000 / 400,000) = EUR 4 billion 


Step 2: apply 50 per cent allocation  


• 50 per cent x amount determined applying cargo air transport allocation key 


• 50 per cent x EUR 4 billion = EUR 2 billion 


 


Indicators – Cargo air transport services 


2327. There may be some Covered Groups that prefer to use another reliable indicator to identify the 


Jurisdictions of the place of loading and place of unloading. This is facilitated by Article 6(3)(b)(i). Using 


another reliable indicator would require the Covered Group to tie the Adjusted Revenues received for cargo 


transport services to the respective places of loading and places of unloading. 


Box 58. Example – Another reliable indicator: cargo air transport services 


The following example illustrates the principles of another reliable indicator in the context of cargo air 


transport services: 


The Covered Group operates an air freight transport service in region A and transports cargo by air 


between Jurisdictions X, Y and Z. It received EUR 105 million in Adjusted Revenues for cargo air 


transport services. In order to support its growth strategy, it tracks the Adjusted Revenues it earns from 


these services by reference to origin and destination. Because this information in consistent with the 


sourcing rule (which is the Jurisdiction in which cargo is loaded onto the aircraft and the Jurisdiction in 


which cargo is unloaded from the aircraft), and is relied on for commercial purposes, it can be used as 


another reliable indicator under Article 6 


 


2328. Under Article 6(3)(b)(ii), a Covered Group may also use an alternative reliable indicator to source 


Adjusted Revenues from cargo air transport services. Any Covered Group wishing to take this approach 


must demonstrate that the alternative reliable indicator produces results that are consistent with the 


sourcing rule, i.e., that it allocates Adjusted Revenues to the Jurisdiction in which cargo is loaded onto the 


aircraft and unloaded from the aircraft (as required by Article 6(3)(b)) and that it is reliable (as required by 


Article 6(3)(b)(ii)(A)). As the sourcing rule does not provide for enumerated indicators, the requirement to 


explain why an alternative reliable indicator was used instead of an enumerated reliable indicator would 


be treated as automatically satisfied. 
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Overview – Passenger non-air transport services 


2329. The structure and principles for sourcing non-air transport services are the same as for air transport 


services. However, the rules are provided separately because there are specific definitions needed to apply 


the rules.  


2330. Passenger non-air transport services includes both (i) services for carrying passengers from one 


location to another; and (ii) connected ancillary services. The connected ancillary services would typically 


include sales of food and duty free consumer goods, entertainment, slot-chartering, as well as advertising 


displayed on-board. These are services that would not be provided by the transport group in the absence 


of providing the passenger transport service itself, and which are ancillary to the provision of the passenger 


transport services and these other Adjusted Revenues are sourced using the same passenger non-air 


transport allocation key. Without this rule, it would be expected that the Covered Group could have used 


the supplementary Adjusted Revenues rule in Article 6(3)(a)(ii), resulting in the treatment of such Adjusted 


Revenues as passenger non-air transport services. However, by including such Adjusted Revenues as 


always part of passenger non-air transport services, it simplifies the rule and avoids the necessity of 


splitting out those Adjusted Revenues and separately applying the supplementary Adjusted Revenues rule.  


Sourcing rule – Passenger non-air transport services 


2331. Article 7(1)(d)(vi)(B) states the sourcing rule, which is to source to the Jurisdiction in which the 


passengers disembark from the vehicle or vessel.  


2332. The sourcing rule provides two further details: first, that it is the Jurisdiction where passengers 


disembark from the vessel provided by or on behalf of the Covered Group. This means that it includes the 


place where a passenger disembarks the Covered Group’s vessel or another vessel operated by a service 


provider on behalf of the Covered Group (for example, where a separate enterprise is engaged by the 


Covered Group to operate a vessel to take passengers from a cruise ship docked in the ocean to the port). 


Second, the sourcing rule provides that a Jurisdiction where a passenger disembarks does not include 


transit stops. This means that no Adjusted Revenues are sourced to transit stops. Transit stops means an 


intermediate place where the passenger disembarks, but where this is for the purpose of facilitating their 


onward transport.  


2333. Intermediate destinations are regarded as a transit stop (and therefore not a place where 


passengers disembark) where the stop is scheduled to be for less than 24 hours. If the stop is scheduled 


to last for 24 hours or more, it is regarded as a place where passengers disembark to which Adjusted 


Revenues would be sourced, in equal portions (see example below). This addresses the situations where 


an important part of the non-air passenger transport service is the inclusion of these other destinations as 


part of the journey (such as in cruise lines) and which should be recognised as a market in such cases. In 


such cases, the Adjusted Revenues would be split equally between the places of destination, recognising 


that any other apportionment measure (such as based on relative duration of stay in a destination) would 


introduce significant complexity.  


Allocation Key – Passenger non-air transport services 


2334. Annex D Section 3(D)(2)(b) provides that such Adjusted Revenues are sourced using the 


passenger non-air transport allocation key. As per Article 6(3)(a)(iv), the allocation key for transport 


services is considered to be a reliable method, without reference to the conditions in Article 6(3)(a)(iii). 


2335. The passenger non-air transport allocation key is defined in Annex D Section 7. The effect of the 


allocation key is that Adjusted Revenues are allocated in proportion to the number of passengers 
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transported on voyages operated by the Covered Group arriving in each Jurisdiction over the course of 


the Period.  


2336. The proportion is determined as: 


1) The number of passengers transported by a Covered Group in a Period to a destination in a 


Jurisdiction; divided by  


2) The number of passengers transported by the Covered Group in a Period to a destination in 


any Jurisdiction. 


2337. Place of destination means any Jurisdiction where passengers disembark the vehicle or vessel 


provided by or on behalf of the Covered Group but does not include transit stops. The allocation key uses 


actual passenger numbers, rather than available passenger capacity which is used for air transport. This 


is because actual passenger numbers are understood to be readily available to non-air transport carriers. 


Where there is more than one place of destination in a Jurisdiction, the allocation key is applied aggregating 


the results from each place of destination in that Jurisdiction. As the allocation key is based on actual 


information about how the transport Group has operated, there is no need for the knock-out rule which 


applies in respect of other allocation keys. 


Box 59. Example – Passenger non-air transport allocation key 


The following example illustrates the application of the passenger non-air transport allocation key.  


CruiseCo operates a cruise in region A. The Cruise starts from and finishes in Jurisdiction L and visits 


Jurisdictions M, N, O and P, spending 36 hours in each of Jurisdictions N and O and less than 24 hours 


in each of Jurisdictions M and P.  


Under the rule, Jurisdiction L will be treated as a place of destination (as that is where the cruises finish 


and is the final destination) and Jurisdictions N and O will be treated as places of destination as the 


cruise stops there for 24 hours or more. Jurisdictions M and P are considered transit stops as the cruises 


stop there for less than 24 hours. 


The ships that service region A carried 5 million passengers in the Period. 


Cruise Co’s consolidated financial statements for Period 


Passenger non-air transport Adjusted Revenues EUR 20 billion 


Cruise Co’s Operation Statistics for Period Worldwide 


Passengers transported to destinations in L 6 million 


Passengers transported to destinations in M 0 


Passengers transported to destinations in N 4 million 


Passengers transported to destinations in O 5 million 
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Passengers transported to destinations in P 0 


Passengers transported to destinations on cruise voyages 


worldwide 


15 million 


Cruise Co’s Operation Statistics for Period for Jurisdiction L 


Passengers transported to Jurisdiction L 6 million 


 


Passenger non-air transport Adjusted Revenues derived from Jurisdiction L:  


• (Passenger non-air transport Adjusted Revenues) x (Passengers transported to Jurisdiction L 


/ Passengers transported to destinations worldwide) 


• (EUR 20 billion) x (6,000,000 / 15,000,000) = EUR 8 billion 


 


Indicators – Passenger non-air transport services 


2338. There may be some Covered Groups that prefer to use another reliable indicator to identify the 


Jurisdiction of the place of destination. This is facilitated by Article 6(3)(b)(i). Using another reliable indicator 


would require the Covered Group to tie the Adjusted Revenues received for passenger non-air transport 


services to their respective places of destination. 


2339. Under Article 6(3)(b)(ii), a Covered Group may also use an alternative reliable indicator to source 


Adjusted Revenues from passenger non-air transport services. Any Covered Group wishing to take this 


approach must demonstrate that the alternative reliable indicator produces results that are consistent with 


the sourcing rule, i.e., that it allocates Adjusted Revenues to Jurisdictions of Jurisdictions where 


passengers disembark (as required by Article 6(3)(b)) and that it is reliable (as required by Article 


6(3)(b)(ii)(A)). As the sourcing rule does not provide for enumerated indicators, the requirement to explain 


why an alternative reliable indicator was used instead of an enumerated reliable indicator would be treated 


as automatically satisfied. 


Overview – Cargo non-air transport services 


2340. Cargo non-air transport services means both (i) services for carrying cargo from one location to 


another; and (ii) connected ancillary services. Typical examples of such connected ancillary services 


include fees for late return of containers storage, handling, packing / consolidating, slot-chartering, terminal 


/ port services. These are services that would not be provided by the transport Covered Group in the 


absence of providing cargo services itself, and which are ancillary to the provision of cargo services 


(whether the cargo services connected to a given ancillary service are provided by the Covered Group 


itself, or by other transport providers). Without this rule, it would be expected that the Covered Group could 


have used the supplementary Adjusted Revenues rule in Article 6(3)(a)(ii), resulting in the treatment of 


such Adjusted Revenues as cargo non-air transport services. However, by including such Adjusted 


Revenues as always part of cargo non-air transport services, it simplifies the rule and avoids the necessity 


of splitting out those Adjusted Revenues and separately applying Supplementary Adjusted Revenues rule. 


2341. Cargo non-air transport services also includes a transport service involving the carrying of cargo 


by both air and non-air, where such services are not separately charged to the customer. This would be 
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the case, for example, for a Covered Group providing international courier services, where that Group 


takes the cargo both by air and by road transport, and where the invoice to the customer is for the delivery 


without specifying whether and in what proportions the delivery will take place by air or road. These are 


treated as non-air transport services, rather than air transport services, with the difference in outcome 


being that transit stops are not treated as places of destination in the allocation key. This is appropriate in 


this case, given that the same Covered Group is operating multiple modes of transport but providing one 


service to the customer for an overall delivery outcome, and where otherwise treating each stop as a place 


of destination could give rise to distortions depending on the different route that the Covered Group might 


take with respect to different cargo. Further, as noted in paragraph 2322, the rules for passenger air 


transport services and cargo air transport services do not distinguish transit stops as in practice for airlines 


making such a distinction would not be feasible, given the widespread use of code-sharing and interlining 


arrangements. A Covered Group that provides a transport service partially by air and partially not by air 


should not experience the same practical challenges. 


Sourcing rule – Cargo non-air transport services 


2342. Article 7(1)(d)(vii)(B) states the sourcing rule for cargo non-air transport services. Adjusted 


Revenues from cargo non-air transport services are sourced in equal halves; one half in the Jurisdiction in 


which the cargo is loaded onto the vehicle or vessel; and one half in the Jurisdiction in which the cargo is 


unloaded from the vehicle or vessel. This rule recognises that, unlike passenger transport services which 


typically involve a return journey, cargo non-air transport services are purchased and used on a one-way 


basis. Therefore, in order to recognise the role of both the origin and destination as a market, each place 


receives an equal allocation in respect of each journey operated.  


2343. In addition, the Jurisdiction in which cargo is loaded or unloaded for cargo non-air transport 


services does not include transit stops. This recognises that a vessel will make often make multiple stops 


on one journey. For example, in the context of international shipping, stops may be made for offloading to 


other ships (“transhipment container discharge”) or offloading to that destination (“destination container 


discharge”), and a single container could be transported on several different ships to get from Port A to 


Port B. As noted in the introduction to the rules of transport services, the Adjusted Revenues are sourced 


based on the service the customer has engaged the Covered Group for. Where the customer has paid for 


the container to be delivered from Port A to Port B, any intermediate transit stops are disregarded; 


otherwise an allocation that took those stops into account would allocate to Jurisdictions for which the 


Adjusted Revenues were not earned. This also means that even if part of the cargo non-air transport 


service was outsourced to a third party, the place of origin and place of destination remains unchanged. 


The rules look to the place where the cargo is loaded or unloaded by or on behalf of the Covered Group. 


It should be noted that intermediate transit stops for cargo non-air transport are disregarded irrespective 


of their duration. This is different to the approach taken for passenger non-air transport, where intermediate 


transit stops are only disregarded if they are scheduled for less than 24 hours.  


Allocation Key – Cargo non-air transport services 


2344. Annex D Section 3(D)(2)(d) provides that these Adjusted Revenues are sourced using the cargo 


non-air transport allocation key. As per Article 6(3)(a)(iv), the allocation key for transport services is 


considered to be a reliable method, without reference to the conditions in Article 6(3)(a)(iii). 


2345. The cargo non-air transport allocation key is defined in Annex D Section 7. The effect of the 


allocation key is that Adjusted Revenues are allocated in proportion to the share of cargo carried from and 


to Jurisdictions on vessels operated by the Covered Group over the course of the Period. This is measured 


not by available capacity, but by actual cargo carried. This is to avoid situations where Adjusted Revenues 
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could be sourced to destinations even though little or no cargo was carried (and so little or no Adjusted 


Revenues were actually earned from operating that journey). 


2346. The proportion is determined as:  


1) 50 per cent of the sum of the volume or weight (as the case may be) of cargo transported by 


the Covered Group in a Period from a place of origin in a Jurisdiction and the volume or weight 


(as the case may be) of cargo transported by a Covered Group in a Period to a place of 


destination in a Jurisdiction; divided by  


2) The sum of the volume or weight (as the case may be) of cargo transported by the Covered 


Group in a Period in all Jurisdictions. 


2347. The most relevant terminology for measuring the volume or weight of cargo carried varies 


according to the type of cargo. For example: 


• for bulk carriers, oil tankers and chemical tankers and gas tankers, volume is measured in metric 


tonnes;  


• for liner shipping the volume of cargo is measured based on the volume of containers carried 


(typically measured in Twenty-Foot Equivalent Units, or TEUs), and the volume of empty containers 


carried should be excluded from the volume of containers carried;  


• for roll-on/roll-off (RoRo) ships the volume is measured in lane metres;  


• for car carriers the volume is measured in Car Equivalent Units;  


• for passenger roll-on/roll-off (RoPax) ships the volume is measured in lane metres plus total 


number of passengers. 


2348. As for passenger transport services, where there is more than one place of landing in a 


Jurisdiction, the allocation key is applied aggregating the results from each place of landing in that 


Jurisdiction. As the allocation key is based on actual information about how the air transport Group has 


operated, there is no need for the knock-out rule which applies in respect of other allocation keys. 


Box 60. Example – Cargo non-air transport allocation key 


The following example illustrates the application of the cargo non-air transport allocation key. 


ShipCo’s consolidated financial statements 2023 


Cargo non-air transport Adjusted Revenues EUR 40 billion 


ShipCo’s Operation Statistics 2023 Worldwide 


TEUs transported worldwide 20,000,000 


ShipCo’s Operation Statistics 2023 Jurisdiction X 
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TEUs uploaded in Jurisdiction X 100,000 


TEUs unloaded in Jurisdiction X 40,000 


Total TEUs for Jurisdiction X 140,000 


 


Cargo non-air transport Adjusted Revenues derived from Jurisdiction X:  


Step 1: determine amount applying the formula Cargo  


• Adjusted Revenues x (TEUs uploaded and unloaded in Jurisdiction X / TEUs transported 


worldwide) 


• EUR 40 billion x (140,000 / 20,000,000) = EUR 280 million  


Step 2: apply 50 per cent allocation  


• 50 per cent x amount determined applying formula 


• 50 per cent x EUR 280 million = EUR 140 million 


 


Indicators – Cargo non-air transport services 


2349. There may be some Covered Groups that prefer to use another reliable indicator to identify the 


Jurisdictions of the place of origin and place of destination. This is facilitated by Article 6(3)(b)(i). Using 


another reliable indicator would require the Covered Group to tie the Adjusted Revenues received for cargo 


non-air transport services to the respective places of origin and places of destination. 
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Box 61. Example – Another reliable indicator: cargo non-air transport services 


The following example illustrates the principles of another reliable indicator in the context of cargo non-


air transport services: 


The Covered Group is an international courier group. It transports packages internationally for 


consumers and businesses and charges customers per package. The pricing system is based on a 


range of factors including weight, volume, distance, whether the origin and destination is a hub for the 


Covered Group and speed of delivery (with this final factor having a significant impact on price charged 


to the customer and therefore the amount of Adjusted Revenues earned by the Covered Group). When 


billing customers, the Covered Group issues an invoice that includes details on the place of origin, the 


place of destination and the price. Because this information in consistent with the sourcing rule (which 


is the Places of Origin and places of destination), and is relied on for commercial purposes, it can be 


used as another reliable indicator under Article 6(3)(b)(i).  


 


2350. Under Article 6(3)(b)(ii), a Covered Group may also use an alternative reliable indicator to source 


Adjusted Revenues from cargo non-air transport services.  


E – Customer reward programs 


Overview 


2351. Article 7(1)(d)(viii) and Annex D Section 3(E) provide the revenue sourcing rules for customer 


reward programs. This means Adjusted Revenues generated from the operation of a customer reward 


program, other than Adjusted Revenues generated from the redemption of awarded units for goods or 


services provided by the Covered Group (such as when the reward program points are redeemed in 


exchange for an air ticket or nights in a hotel).  


2352. Customer reward program means marketing programs designed to win customer loyalty by 


awarding units to a customer which may be redeemed for other goods and services and includes such 


marketing programs where the Covered Group sells units to third party business customers for award to 


mutual customers. Certain Covered Groups, such as airlines, hotels or credit card companies, operate 


customer reward programs. Customer reward programs typically operate as follows: 


• The Covered Group offers rewards points to its loyalty members in connection with the customer’s 


spending on its products / services.  


• The Covered Group also sells points to other partnering businesses, such as other airlines, hotels 


or retailers, who then issue those points to their customers.  


• In general, Adjusted Revenues are not recognised when the points are given to the loyalty member 


or sold to the partner business, but are recognised when the member redeems those points for a 


good or service (such as a flight or consumer product).  


• A small portion of the Adjusted Revenues may be recognised based on an estimate of the points 


that will expire or will not be redeemed. 
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• In the case of airlines, if the member redeems points for an air product, then these Adjusted 


Revenues are recognised under Adjusted Revenues from passenger transport services, as this is 


seen as just an alternative method of payment for the airfare. These Adjusted Revenues would be 


sourced under air transport services, above. The same could be true of hotels, and these Adjusted 


Revenues which would be sourced similarly to location-specific services above. 


• If the member redeems points for a product other than one provided by the Covered Group, then 


these Adjusted Revenues are dealt with under this rule for customer reward programs. 


Sourcing rule 


2353. Article 7(1)(d)(viii) states the sourcing rule, which is to source to the Jurisdiction in proportion to 


the number of members located in each Jurisdiction that have redeemed or earned one or more units 


during the Period. A person is located in the place where they are habitually located. Although Adjusted 


Revenues from customer reward programs are received from other businesses (such as other airlines, 


banks and retailers), it would not be generated without the customers that are members of the program 


and typically is recognised when the customer redeems their points. In this respect, the nature of the 


transaction is similar to online advertising services, where the Adjusted Revenues are received from 


advertisers (other businesses) but understood to be generated from (and therefore sourced to) the viewers 


of the adverts. The Covered Group providing advertising services targets the viewers and, in a similar way, 


the customer reward program is designed to target the active members. Given the Adjusted Revenues 


generated from the redemption of the points will generally reflect spending on items such as consumer 


products, which will usually be where the customer lives, it is appropriate to source these Adjusted 


Revenues to that Jurisdiction, rather than globally based on the other activities of the Covered Group, such 


as the flights operated. 


2354. However, in a similar way as for Adjusted Revenues from passenger transport services, Adjusted 


Revenues received from the business partner for the purchase of points is not traceable by reference to 


the subsequent individual redemption of points for goods or services. This is because the customer will 


have earned the points from its spending with the unrelated partner business, meaning that the Covered 


Group cannot identify how those points were earned by the customer in order to tie that to the Adjusted 


Revenues earned from the partner business. This means that it is not practicable to source based on 


individual transactions, but rather, a more aggregated approach is required. This approach is provided in 


paragraph 1, and allocates Adjusted Revenues from customer reward programs in proportion to the 


population of active members of the customer reward program in each Jurisdiction. Active member means 


a member of the program that has redeemed or earned units during the Period. This means that a large 


number of dormant members will not affect the allocation for the Period.  


2355. Annex D Section 3(E)(1) refers to the rules that apply for the purposes of identifying a reliable 


method that may be used to source Adjusted Revenues derived from customer rewards programs. 


Indicators 


2356. Although Article 7(1)(d)(viii) provides an aggregated approach, the data to operate that key is 


based on indicators. The indicators (included in Annex D Section 3(E)(2)) are the user profile information, 


billing address or place of the international dialling code associated with the telephone number of the active 


members. Alternatively, as per the definition of reliable indicator in Article 6, another reliable indicator or 


an alternative reliable indicator may be used.  
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Box 62. Example – Customer reward program allocation 


The following example illustrates the application of the allocation for customer reward programs.  


The Covered Group is an airline, and earns Adjusted Revenues from customer reward programs. The 


Adjusted Revenues are EUR 500 million for the Period.  


The Covered Group determines, based on reliable indicators, that it has active members located in the 


following Jurisdictions, in these proportions: 


• Jurisdiction A: 85 per cent 


• Jurisdiction B: 10 per cent 


• Jurisdiction C: 5 per cent 


Revenues are sourced as follows:  


• Jurisdiction A: 85 per cent x 500m = 425m 


• Jurisdiction B: 10 per cent x 500m = 50m 


• Jurisdiction C: 5 per cent x 500m = 25m 


 


F – Other services 


Overview – Other services and digital content 


2357. Article 7(1)(d)(ix) and Annex D Section 3(F) provide the revenue sourcing rules for any other type 


of service not specifically covered in Article 7(1)(d)(i) through (viii). In practice, this would be expected to 


cover B2C services (such as education and personal advisory services, as well as digital services such as 


streaming and gaming). It would also be expected to cover B2B services (such as cloud computing, 


electronic payment services, telecommunications services other than those provided to a fixed location, 


and consulting services). This category is referred to as “other services”. In addition, the rule for digital 


content (such as software) in Article 7(1)(b) redirects to this sourcing rule.  


2358. It also includes the provision of financing. Financing (which is in this case the lending of money) 


may in many cases be covered by the exclusion for regulated financial services. However, certain 


businesses may not fall within the exclusion, but derive Adjusted Revenues from financing (such as interest 


income). This would include providing financing to a customer to purchase the Covered Group’s finished 


goods or services.  


2359.  No formal distinction is made in the sourcing rule as between consumers or business recipients 


of the service. This recognises that it may not be apparent whether a purchaser of a service is a consumer 


or business (e.g. where consumers as well as businesses may purchase cloud services, or where an 


individual acquires a cloud product but for use in its own small business). However, the approach to 
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applying the sourcing rule takes into account that the customers may be individuals, which would be 


expected to be smaller customers as explained below.  


2360. The rules in Annex D Section 3(F) also contain provisions to provide revenue sourcing rules for 


business models where a service is sold to a customer who is a reseller. The same sourcing principle 


applies as for independent distributors of finished goods, which requires looking through to the place of 


use of the service by the final customer.  


2361. Reseller means a business customer that buys a service subject to the condition that the service 


is solely for onward distribution or resale to third parties. The term reseller does not include a business 


customer that acquires a service as an input to facilitate the provision of a different service to a third party. 


That means that the reseller rule does not apply to cases where a Covered Group sells a service, part of 


which will be bundled with the customer’s own service (e.g. where the Covered Group provides a cloud 


service to its customer, which in turn offers a consultancy service to its own customers which, among other 


things, includes the provision of the Covered Group’s cloud service). The Covered Group can assume that 


services sold for onward sale will not be bundled with the customer’s own services unless it has actual 


knowledge that indicates otherwise. Where the Covered Group knows that its service will be bundled with 


its customers own services and is therefore in the nature of an input, the services are treated as other 


services sold by the Covered Group directly. In other words, a reseller operates under pure distribution 


arrangements, whether they are referred to by the Covered Group as resellers or distributors, and whether 


the immediate acquirer of the service will sell to the final customer or to another reseller or distributor. The 


reseller itself will not be a final customer. 


2362. The rules in Article 7(1)(d)(ix) and Annex D Section 3(F) are also used to source Adjusted 


Revenues from digital content, other than where otherwise covered by the rules for components. Digital 


content means content that is provided by digital means. This is to be broadly interpreted and to capture 


all types of digital content. It includes, but is not limited to music, books, videos, text, games, applications, 


computer programmes, software, online newspapers, online libraries and online databases, where such 


items are provided in digital format or accessed over the internet. An item can be digital content whether it 


can only be accessed once, can be accessed in perpetuity or can only be accessed for a limited period. 


Some of these items will have a non-digital equivalent, such as physical books or music on a CD. Such 


items, not being provided in digital format or accessed over the internet but in physical form, are 


categorised as finished goods. 


2363. Digital content that is a component is expressly carved-out from Article 7(1)(b) and is sourced as 


a component. An example of digital content that is a component is software that is sold by a Covered 


Group to an original equipment manufacturer which is then installed onto a laptop prior to being sold to the 


final customer. This ensures that Adjusted Revenues from such sales are sourced to the location of the 


final customer of the finished Good, i.e., to the Jurisdiction of delivery to final customer of the laptop. Note 


that this would be different to software sold by a Covered Group to a customer who then uses the software 


by installing it on their laptop. Even though the software is for incorporation into another good, the software 


was not sold to a business customer for incorporation into another product which his then for sale. 


2364. There may be a question as to the distinction between digital content and intangible property, 


particularly in connection with computer programs. In some Jurisdictions the right to use a computer 


program might be treated as intangible property because to use the program, it must be copied onto the 


user’s computer. However, where the right to copy the program is limited in such a way that it does no 


more than enable the effective operation of the program by the user, the Adjusted Revenues should be 


categorised based on their ordinary character which is digital content. A similar analysis would apply where 


Adjusted Revenues are earned from selling software to a large business where the customer obtains rights 


to make multiple copies of the program for operation within its own business (sometimes referred to as 
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‘site licences’, ‘enterprise licences’ or ‘network licences’). As the rights to copy the program again are 


limited to what is required to enable the operation of the program on the customer’s computers or network, 


the ordinary character of the transaction would prevail, and it would be regarded as a provision of digital 


content. Similarly, if a purchaser of software is permitted to make limited modifications to software to 


configure it into its existing system, the ordinary character of the transaction would prevail and it would be 


regarded as a provision of digital content (as the rights to modify the program are limited to what is required 


to enable the operation of the program on the customer’s computers or network). 


2365. Further, arrangements between a software publisher and a reseller may often include rights in 


favour of the reseller to distribute copies of computer programs without rights to reproduce those programs. 


Under these arrangements, the rights acquired by the reseller are limited to those necessary for the reseller 


to distribute copies of the software and the distributors are paying for the acquisition of the software copies 


and not to exploit any right in the software copyright. In those cases, the ordinary character of the Adjusted 


Revenues would determine that they should be categorised as digital content sold through a reseller.  


2366. By contrast, Adjusted Revenues received for the rights to use copyright in software, i.e., the rights 


to reproduce and distribute the software or to modify it and make derivative works, would be regarded as 


Adjusted Revenues from intangible property (see also discussion in paragraph 2428 for the meaning of 


intangible property). Broadly, it is intended that for purposes of the Convention, the right to use a computer 


program (rather than the copyright in a computer program) should be treated as a digital content (when 


sold as the final product) or a component (when included as an element of another good for sale, such as 


software pre-installed on another Covered Group’s laptops) and sourced in the same way as services or 


components irrespective of domestic law characterisation. 


2367. Finally, there may be cases where one Covered Group providing the same offering through 


different means could have Adjusted Revenues from different categories. For example, a music streaming 


service that offers a subscription-based service would be digital content. However, that same music 


streaming service provider may also offer a free service, which comes with advertising. In that case, the 


Adjusted Revenues from the free streaming service offering are received not from the subscribers but from 


advertisers, and the Adjusted Revenues are from advertising (while the Adjusted Revenues from the 


subscription service continue to be categorised as digital content).  


Sourcing rule 


2368. Article 7(1)(d)(ix) states the sourcing principle which is the Jurisdiction in which the service is used. 


Customer means a person who acquires the services from the Covered Group in the ordinary course of 


trade of the Covered Group, and final customer means a person (including a business customer or 


government) acquiring the service for use, other than as a component. This means that it includes sales 


made to a business or to an individual consumer, provided that the purchaser is acquiring the service for 


its own use, and not for resale (which would be the case of a reseller, as discussed below under this 


section and in respect of which different rules apply) or incorporation into another product for resale (which 


would be the case of a component, as discussed above). For example, where a Covered Group provides 


cloud computing services to a streaming platform, the final customer of the cloud computing service is the 


streaming platform. Where a Covered Group provides software to a department store that resells the 


software, the department store is not the final customer.  


2369. The place of use is a different idea to the place of performance of the service, which would be the 


primary basis on which traditional way taxation of services takes place. It is also a different idea to the 


sourcing approach taken for components and intangible property. In those cases, the sourcing rule looks 


to the market Jurisdiction where the final customer ultimately makes use of the component or intangible 


property given that it is an input that is integrated into the final customer’s good or service. In the case of 
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services, the service is better understood as being consumed itself, even if it indirectly supports a 


production process of another product or service that is then itself separately provided to a final customer 


(and sourced on that basis).  


2370. In some cases, the place of use will be relatively intuitive. For example, an IT service agreement 


provided to a government agency to administer its social security program would be used in the Jurisdiction 


of that Government.  


2371. However, it is also recognised that in other cases, while there must logically be a place of use in 


that the services are being used, identifying the specific place(s) may not be without doubt, particularly 


when the customer is itself a large MNE. For example, in the case of a consulting service provided to assist 


a large MNE to acquire another large MNE , conceptually there would be a basis for arguing that the place 


of use is the location of the headquarters of the acquiring group; but equally it could be argued that the 


place of use is better represented by the location of the headquarters of the target group or by the location 


of each entity that is a member of the target group. Even if there was a way to conceptually agree the 


place(s) of use, there would be a question about how to identify the proportionate use of the service and 


the Adjusted Revenues attributable to each where there is more than one location of use. In addition, in 


other cases where the place of use is conceptually clear, there might be other practical reasons that 


prevent the supplier from identifying that place of use. For example, if a cloud service is provided to a large 


MNE, the precise access rights to such services within the business are typically arranged by the customer 


and the cloud service provider has no visibility thereover, all the more given the use of a VPN is 


commonplace. As such, there are both conceptual and practical challenges to accurately identifying place 


of use of these types of services, where the customer is itself a large MNE.  


2372. Annex D Section 3(F)(1) refers to the rules that apply for the purposes of identifying a reliable 


method that may be used to source Adjusted Revenues derived from other services. 


2373. The rules in Annex D Section 3(F) make a distinction between other services provided directly by 


the Covered Group (contained in paragraph 2), as opposed to other services provided by the Covered 


Group through a reseller (contained in paragraph 3). Each paragraph is discussed in turn.  


Indicators – Other services and digital content  


2374. The indicators for the place of use of other services or digital content differ depending on whether 


the services or digital content is provided to a specified large customer, or any other customers.  


2375. Specified large customers are defined as a customer from whom the Covered Group has received 


EUR 20 million or more in a Period in respect of other services, if it also represents one of the top 200 


customers of the Covered Group (assessed by reference to the Adjusted Revenues derived from other 


services by the Covered Group for the Period). Alternatively, a specified large customer is one from whom 


the Covered Group has derived more than EUR 100 million in a Period in respect of other services (even 


if the number of those customers exceeds 200). The specified large customers do not include large 


contracts with resellers or distributors of other services. This part of the rules in Annex D Section 3(F)(2) 


is mutually exclusive with the rules on resellers of other services in Annex D Section 3(F)(3), discussed 


below.  


2376. If the Covered Group had no customers from which it received at least EUR 20 million in a Period 


in respect of other services, then they do not apply the rule for specified large customers (which may be 


the case, for example, where the Covered Group is providing all of its other services to individuals). On 


the other hand, if the Covered Group had, for example, 350 customers from which it received more than 
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EUR 100 million in a Period in respect of other services, then all of those customers would be treated as 


specified large customers.  


2377. The specified large customer test is assessed looking at each legal entity billed by the Covered 


Group. This means that it does not require the Covered Group to aggregate Adjusted Revenues derived 


from customers which are themselves related. At the same time, even if there are separate accounts in 


respect of each legal entity (for example, if the customer requires separate accounts for separate projects), 


those accounts must be aggregated to test the size of the customer by reference to the entity. This 


approach balances the administrative burdens, while also addressing the risk of fragmentation of accounts 


to intentionally fall below the specified large customer definition.  


2378. To apply this rule, the Covered Group should identify its specified large customers (as explained 


above). The mechanism for doing so must be documented so that it can be available for review by tax 


administrations.  


2379. For administrative ease and to assist Groups in conducting the manual work required in respect 


of specified large customers, a Covered Group is permitted to elect to identify the specified large customers 


as they were for the prior Period. This means that the Covered Group will know who their specified large 


customers are at the start of the Period. For example, in Period 2, the Covered Group elects to identify its 


specified large customers based on the Adjusted Revenues earned from other services in respect of Period 


1. This election is provided for in the definition of specified large customer. 


2380. All other customers are treated as smaller customers. In practice, smaller customers would 


typically include consumers. 


2381. Paragraph 2(a)(i) sets out the enumerated indicators in respect of Adjusted Revenues from other 


services to specified large customers. As per the definition of reliable indicator in Article 6, another reliable 


indicator or an alternative reliable indicator could be used if there is another type of information to source 


Adjusted Revenues from digital content and other services to specified large customers.  


2382. These enumerated indicators are information reported by the customer on the place of use; and 


information contained in contractual or other commercial documentation. Other commercial information 


could include information obtained in the course of visiting the customer to devise the programme of work 


and provide implementation support. It is, however, recognised that for many Covered Groups it is not 


commercial practice for place of use to be recorded in a contract or for customers to provide any reporting 


on the place of use. This may be because the place of use of the service is conceptually difficult to identify 


given the nature of the service. It may also be because the information is not required by the Covered 


Group in order to receive the service, or because such information may be commercially sensitive for the 


customer to share with its service provider (who in some cases may be a competitor). Whether the contract 


or provides an indication of the place of use of the service may depend on the nature of the service being 


provided.  


2383. The use of these enumerated indicators is subject to the requirement that they be reliable 


indicators as per Article 6(3)(b)(i). This means that the information must credibly indicate the place of use 


of the service.  
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Box 63. Examples – Enumerated indicators for other services to specified large customers 


The following examples illustrate the identification of a reliable indicator from the contractual or 


commercial documentation.  


Example 1  


The Covered Group provides business consulting services to other large businesses. The programme 


of work outlined in the contract specifies that the consultancy advice is sought in relation to improving 


the operation of the customer’s retail business in Jurisdiction A. The consultancy report is delivered to 


the senior management located in Jurisdiction A. The information from the contract is a reliable indicator 


of the place of use, which is Jurisdiction A.  


Example 2  


The Covered Group is providing IT services to a public hospital. The location of the hospital is 


Jurisdiction D, and this is named in the contract. The information from the contract is a reliable indicator 


of the place of use, which is Jurisdiction D.  


Example 3  


The Covered Group is providing cloud and IT services to a government agency. The Jurisdiction which 


established the government agency is a reliable indicator of the place of use, which is Jurisdiction D. 


 


2384. Paragraph 2(a)(ii) provides the enumerated indicators through which the Covered Group would 


source the Adjusted Revenues from other services to all other customers (smaller customers). These are 


the billing address, the user profile information of the smaller customer or the place of the international 


dialling code associated with the telephone number of the smaller customer. The billing address should be 


reliable in these cases, for example, because individuals would typically use the billing address associated 


with where they are located and most likely using the service. The same is true for small and medium 


enterprises which are likely to only be located in one Jurisdiction which would be the same as indicated by 


the billing address. Even for larger customers that may often procure through local subsidiaries, the billing 


address would be a reliable indicator of where the service is being used.  


2385. For smaller customers, the place of use is not tested based on every point the customer accesses 


the digital content, but is assessed as the ordinary place of use. For example, a video streaming service 


provided to an individual would be considered to be used in the Jurisdiction where the person usually 


accesses the streaming service. It is accepted that services like streaming services may be used by 


individuals in more than one Jurisdiction (for example if a person accesses the streaming service while on 


vacation in another Jurisdiction). However, such temporary and intermittent use in other Jurisdictions is 


disregarded when determining the place of use of the service for purposes of Article 7(1)(d)(ix), given that 


such services are likely to be of a more general and enduring nature. It also recognises the difficulty of 


apportioning Adjusted Revenues based on occasional travel or use of a service other than in the usual 


place of use. It is for this reason that the billing address is appropriate in the case of smaller customers, 


as this is likely to represent the location where the customer normally enjoys the digital content. As such, 


the fact that a customer accesses the product while abroad does not mean that the Covered Group can 


no longer rely on the billing address.  
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2386. However, there may be cases where the Covered Group has actual knowledge that the billing 


address is not the place of use of the service and in those cases, it would not be considered to produce 


results that are consistent with the sourcing rule and therefore would not meet the definition of reliable 


indicators.  


Box 64. Example – Billing address for smaller customers 


The following example illustrates the application of this rule. 


The Covered Group provides a television streaming service internationally. Customers are typically 


billed on a monthly basis. When customers first subscribe, they provide their credit card number and 


billing address. As the billing information is consistent with the sourcing rule (in that it identifies the 


Jurisdiction where the streaming service is usually used by the customers) and it is relied on for another 


commercial purpose (to bill the customer), it can be considered a reliable indicator. 


The Covered Group is conducting a review of customer information, as a means of informing its 


commercial expansion and marketing strategies. In the course of this review, it has identified that a 


significant portion of the billing addresses are in the same, very small, Jurisdiction. As the Covered 


Group does not undertake any marketing or promotional activities in that Jurisdiction, it decides to 


launch a customer research project to better understand the customer base in that Jurisdiction. That 


research includes requesting that the customers complete online customer feedback surveys where 


they provide additional information including confirmation of where they live. It transpires from the 


customer research that a significant proportion of the customers with billing addresses in that small 


Jurisdiction in fact live elsewhere. Although the Covered Group is not required to investigate the 


reliability of every billing address, because it has obtained this information in the course of its business, 


it must use that information. In this case, the billing addresses where the mismatch has arisen cannot 


be used as the outcome is not consistent with the sourcing rule and as such the billing address in those 


cases is not reliable. The Covered Group should take reasonable steps to use either the user profile (if 


relevant) or the international dialling code associated with the smaller customer’s telephone number (if 


available). The Covered Group could also use another reliable indicator or an alternative reliable 


indicator, however, it is not required by the rules to do so. If the Covered Group opts not to use another 


reliable indicator or an alternative reliable indicator, and none of the enumerated indicators were 


reliable, the default allocation key provided in Article 6(4) would apply. 


 


2387. As per the definition of reliable indicator in Article 6, another reliable indicator or an alternative 


reliable indicator could be used if there is another type of information to source Adjusted Revenues from 


digital content and other services to smaller customers.  


2388. The application of another reliable indicator is not mandatory, but where the Covered Group has 


reliable information other than the enumerated indicators listed in paragraph 2(a), it may be able to use it. 


For example, in the case of smaller customers, this could include geolocation of the device of the consumer 


through which the purchase of the service is made; or the IP address of the device of the consumer through 


which the purchase of the service is made, if such information otherwise meets the requirements of Article 


6(3)(b)(i).  
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Box 65. Examples – Another reliable indicator for other services 


The following examples illustrate the principles of another reliable indicator in the context of digital 


content and other services. 


Example 1  


The Covered Group is providing legal services to a business customer. The letter of engagement 


provides that the services will support the customer acquiring an asset. The acquiring entity is in 


Jurisdiction A. The asset is in Jurisdiction B. The decision-makers in the business that are responsible 


for the acquisition are in Jurisdiction C.  


The Covered Group cannot determine the proportionate use that is made of the service in each 


Jurisdiction, but it is clear that the service could only be used in Jurisdictions A, B and/or C. The Covered 


Group reviews the billing information it has, which is based on time spent by its employees, in order to 


more accurately identify the place of use (as opposed to performance) of the services. On this basis, 


the Covered Group can show that the primary part of the services was provided in connection with the 


risks of the acquisition in Jurisdiction C, which accounted for 75 per cent of the invoice amount. A further 


20 per cent was spent providing legal advice on group-wide risks to the decision-makers in Jurisdiction 


C. The last 5 per cent was spent in connection with the acquiring entity.  


This billing information may be used by the Covered Group as another reliable indicator under Article 


6(3)(b)(i) as it is consistent with the sourcing rule (in that it identifies the place of use of the service), 


and it is relied on for other commercial purposes (i.e., to demonstrate to the customer how the fees 


were incurred).  


Example 2  


The Covered Group is providing online music streaming services, part of which is a subscription based 


service (the other part of which is provided for free and sourced under online advertising services). For 


the subscription services, there is a customer on-boarding process. This has been designed to comply 


with VAT / GST requirements around the world, and it collects three pieces of information from the 


customer: the user profile as already created in connection with the user’s presence on other social 


media sites; the Jurisdiction of residence; and a credit card. The system has been designed such that 


the registration cannot be completed if there is not a match between at least two of the location fields 


(for example, the Jurisdiction information and the location information from the credit card). Based on 


this information, it creates a user profile labelling the Jurisdiction of the user (on the basis of which it 


then suggests popular music and concerts in that location). Because this information in consistent with 


the sourcing rule (which is the place of use of the service), and has been designed for compliance with 


other regulatory requirements, and has a double confirmation of the location information, it meets the 


definition of a reliable indicator and can be used as another reliable indicator under Article 6(3)(b)(i).  


Example 3  


The Covered Group sells software, in the form of a physical access key which enables the customer to 


download the software. The software must be activated online using the access key, so that the 


Covered Group can detect and manage any infringements and so that the customer can access online 


helpdesk functions. This activation process is mandatory, and so covers all customers. This information 


can be used as another reliable indicator (under Article 6(3)(b)(i)) because it identifies the location 


where the customer will use the product and is collected for commercial purposes. 
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Example 4  


The Covered Group sells computer games. The games are designed to be played online, with other 


gamers. In order to play the game, customers need to create a user profile. This includes a credit card 


number, which provides a country code associated with the issuing bank (but does not include the billing 


address of the user). This information is needed for commercial purposes, because it allows the 


Covered Group to detect the location of the user, and direct them to the correct version of the online 


store for purchasing related items such as in-game additions. Due to licensing restrictions, different 


content is available in different Jurisdictions, meaning the location of the user is needed to operate the 


business. This information can be used as another reliable indicator (under Article 6(3)(b)(i)) because 


it identifies the location where the customer will use the product and is collected for commercial 


purposes. 


Example 5  


The Covered Group provides a customer relationship management software system to a multinational 


group, one of its specified large customers. The multinational group uses the software internationally 


but provides no breakdown to the Covered Group of where the software is used. However, the Covered 


Group can identify the Jurisdictions where the employees of the multinational group that access the 


software are located based on IP address, because the customer has not configured the access to the 


software through one central VPN. The Covered Group uses this information to determine the 


appropriate staffing levels (taking account of language and time zone) of a helpdesk service that is 


available to its customers who encounter issues when operating the system. Because the IP address 


information is consistent with the sourcing rule (in that it indicates the place of use of the service), and 


is relied on for commercial purposes (to inform the resourcing of the associated helpdesk services), it 


meets the definition of a reliable indicator and can be used as another reliable indicator under Article 


6(3)(b)(i). 


Example 6  


The Covered Group provides payment processing services:  


a. to its customers that are regulated financial institutions (“RFIs”) that issue payment 


cards to their customers; and 


b. to its customers that are RFIs that acquire merchants that accept payment cards.  


It receives separate remuneration and has a separate legal relationship with each of those customers. 


The payment processing services involve the Covered Group facilitating authorisation of payments to 


and from those RFIs in connection with transactions entered into by the RFI’s customers (i.e. individual 


payment card holders), and clearing, settlement and related services to ensure the merchants receive 


in their bank accounts the payments made to them by payment card holders.  


The Covered Group manages relationships with its RFI customers on a Jurisdiction-by-Jurisdiction 


basis. Even where the Covered Group has a global relationship with an international RFI to provide 


payment processing services, there is a separate legal relationship with local legal entities within the 


RFI’s group that accounts for and invoices services provided on a jurisdictional and legal entity basis. 


As the RFIs are subject to regulation that restricts them to providing their services locally, the place of 


the use of the payment processing services is the Jurisdiction of the local legal entity.  


Those local entities are billed for the services provided and as such the billing address is an indicator 


of the place of use. As the billing address is consistent with the sourcing rule (in that it identifies where 
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the payment processing service is used by the RFIs) and is relied on for commercial purposes (in that 


it determines how the legal relationship is managed), it can be treated as a reliable indicator as required 


by Article 6(3)(b)(i). To the extent that the Covered Group’s services are provided to specified large 


customers, this will be another reliable indicator, given that the billing address is not listed as an 


enumerated indicator for specified large customers. Given that the Covered Group has another reliable 


indicator for its specified large customers, it will not need to use the aggregate headcount allocation 


key. Further, if the Covered Group could also use the billing address as a reliable indicator in respect 


of smaller customers, and was therefore using the billing address as its reliable method for all of its 


customers in connection with the Adjusted Revenues from payment processing services, it would not 


need to separately identify its specified large customers.  


 


2389. As for another reliable indicator, the application of an alternative reliable indicator is not mandatory, 


but where the Covered Group has reliable information other than the indicators listed in paragraph 2(a), it 


may be able to use it.  


Box 66. Examples – Alternative reliable indicator for other services 


The following examples illustrate the principles of an alternative reliable indicator in the context of other 


services. 


Example 1  


The Covered Group has appointed a relationship manager for its larger customers, and this relationship 


manager has specific and ongoing responsibility for managing the business relationship, customer 


satisfaction and overall account for those customers. The relationship manager is familiar with the 


customer, including the contact details and main place of business operations, structure and strategy. 


In the course of fulfilling this role, the relationship manager has acquired detailed knowledge about how 


the customer is using the Covered Group’s service. The relationship manager knows that the service is 


primarily used in the headquarters Jurisdiction, and in two regional headquarters Jurisdictions, which is 


where most of the strategic planning and management, and IT operations, take place. However, no 


information is available as to the proportionate use of the service to be made in each Jurisdiction.  


The Covered Group proposes to allocate the Adjusted Revenues to each of those three Jurisdictions in 


proportion to their respective shares of GDP, in line with the service allocation key. The Covered Group 


applies for an advance certainty review to use this approach as an alternative reliable indicator under 


Article 6(3)(b)(ii). As such the Covered Group would need to explain the reasons for using this approach 


rather than using the indicators enumerated in Annex D as required by Article 6(3)(b)(ii)(A). The 


Covered Group would also need to demonstrate that the approach produced results that were 


consistent with the sourcing rule and was otherwise reliable. In this respect as the use of GDP to allocate 


Adjusted Revenues between the identified Jurisdictions is consistent with the allocation key (which 


would otherwise apply), that aspect of the approach would meet the otherwise reliable standard. 


Example 2  


The Covered Group is providing cloud computing services to a customer. The customer has asked for 


on-site configuration support to migrate its existing systems over to the cloud computing solution. The 


customer’s existing systems are specific and separate at each of its places of business, which is in 
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Jurisdictions E, F, G and H, rather than being one central system deployed from headquarters. As such, 


the contract sets out each location where on-site support is needed. However, no information is 


available as to the proportionate use of the service to be made in each Jurisdiction. The Adjusted 


Revenues are allocated to each of Jurisdictions E, F, G and H in proportion to the service allocation 


key. The Covered Group applies for an advance certainty review to use this as an alternative reliable 


indicator under Article 6(4)(b)(ii). As such the Covered Group would need to explain the reasons for 


using this approach rather than using the indicators enumerated in Annex D as required by Article 


6(4)(b)(ii)(A). The Covered Group would also need to demonstrate that the approach produced results 


that were consistent with the sourcing rule as required by Article 6(4)(b) and was otherwise reliable as 


required by Article 6(4)(b)(ii)(A). In this respect as the use of the service allocation key to allocate 


Adjusted Revenues between Jurisdictions E, F, G and H is consistent with the ordinary rule that would 


otherwise apply, that aspect of the approach would meet the otherwise reliable standard. 


Example 3  


The Covered Group is in scope of the Convention by virtue of the exceptional segmentation rule. 


Because the in-scope segment is treated as dealing with the rest of the Covered Group as if it was a 


third party, Adjusted Revenues earned by that in-scope segment is also subject to the revenue sourcing 


rules, including where the customer is another segment. The in-scope segment is providing cloud 


services to the other segment, and this is one of its specified large customers. Given that the seller and 


the customer are part of the same Group, with the same management and internal information systems, 


the in-scope segment has reliable information on the entities in the Covered Group which are using the 


cloud service, which are located in three different Jurisdictions. However, it does not have reliable 


information on the proportion of use of the cloud, because this is not possible to trace. The Adjusted 


Revenues are allocated to each of those three Jurisdictions in proportion to the actual headcount of 


each entity. The Covered Group applies for an advance certainty review to use this as an alternative 


reliable indicator under Article 6(3)(b)(ii). As such the Covered Group would need to explain the reasons 


for using this approach rather than using the indicators enumerated in Annex D as required by Article 


6(3)(b)(ii)(A). The Covered Group would also need to demonstrate that the approach produced results 


that were consistent with the sourcing rule as required by Article 6(3)(b) and was otherwise reliable as 


required by Article 6(3)(b)(ii)(A). In this respect as the use of headcount data is otherwise consistent 


with the concept of the ordinary rule that would apply for specified large customers, that aspect of the 


approach would meet the otherwise reliable standard.  


 


Allocation key – Other services 


2390. Annex D Section 3(F)(2)(b) provides for an allocation key in case there are Adjusted Revenues 


from other services sold to specified large customers for which enumerated indicators as included in 


paragraph 2(a) are not available (i.e. because they do not exist in the information reported to the Covered 


Group or in the contractual or commercial documentation, or where any such information is not reliable) 


and the Covered Group chose not to use another reliable indicator or alternative reliable indicator.  


2391. The allocation key in this respect is the aggregate headcount allocation key. This is a defined term 


and is further explained below.  


2392. As the aggregate headcount allocation key is an allocation key within the meaning of Article 6(3)(c), 


the prerequisites for it to be a reliable method in accordance with Article 6(3)(a)(iii) are that the use of the 


allocation key is expressly permitted in the rule (which is the case for this rule); that the Covered Group 


demonstrates that it has taken reasonable steps to identify an enumerated indicator and concluded that 
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no such reliable indicator is available; and that the knock-out rule is applied. The latter two are discussed 


in turn. 


2393. Reasonable steps are included in the rule to ensure that, insofar as practical, reliable information 


is obtained. The Covered Group is expected to use information that is available to it and that can feasibly 


be used to identify the Jurisdiction of use of the service. For example, if a Covered Group selling services 


to a specified large customer did obtain some reliable information on the location of use of the service, this 


should be used, even if it does not cover all sales.  


2394. However, it is expected to be challenging to accurately trace the place of use of other services to 


specified large customers. Therefore, the expectation of reasonable steps must be proportionate and take 


account of the costs and likely benefits.  


2395. The reasonable steps to identify enumerated indicators mean, in this context, that the Covered 


Group must determine whether information is reported by the customer to the Covered Group on the place 


of use of the services, and review the information contained in the contract as well as any other commercial 


documentation (such as information required to be shared with the Covered Group under the contract, or 


documentation in connection with after-sales services provided in connection with the use of the services) 


to determine whether any reliable information on the place of use is in its possession. In most cases this 


will require a manual review of those contracts. However, it does not require that the Covered Group 


contact the specified large customer specifically to ask for information on the place of use of the service. 


Furthermore, it does not require seeking to amend an existing contract to add a new reporting obligation, 


nor to insert such a requirement in a future contract with the specified large customer. While a Covered 


Group is not precluded from taking measures beyond the reasonable steps described in this section, 


should it wish to do so, there can be no negative inference in respect of a Covered Group that met the 


reasonable steps requirement and then proceeded to use the allocation key in respect of any remaining 


Adjusted Revenues. 


Box 67. Examples – Reasonable steps in the context of other services  


The following examples illustrate the meaning of “reasonable steps” in the context of other services. 


Example 1  


The Covered Group provides cloud computing services to a specified large customer. The specified 


large customer does not have many fixed offices, and its employees are mainly teleworking, all in 


different Jurisdictions. For privacy and commercial reasons, the specified large customer cannot 


provide the personal employee information to the Covered Group. The Covered Group reviews the 


contract, but it does not contain any information on the place of use of the services. The Covered Group 


does not have any reliable information on the place of use of the services in its possession. The Covered 


Group has taken reasonable steps, and can use the aggregate headcount allocation key.  


Example 2  


The Covered Group provides cloud computing services to a specified large customer. It has a large 


number of specified large customers. It undertakes a sample review of 10 per cent of its contracts, and 


those contracts do not have any information on the place of use of the services. The Covered Group 


asserts that the sample is representative and that there is unlikely to be any information on the place of 


use of the services. The Covered Group has not satisfied the reasonable steps requirement as the 


sample size was too small. 
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2396. In order to be a reliable method, the aggregate headcount allocation key must be used in 


conjunction with the knock-out rule. The knock-out rule applies where the Covered Group knows of a legal, 


regulatory or documented structural commercial impediment such that sales were should not be made in 


certain Jurisdictions, even though it does not know positively in which Jurisdictions and in what proportions 


sales were actually made.  


2397. The knock-out rule is mandatory. This means that the Covered Group must consider whether it 


has information that the services should not be used in a certain Jurisdiction because of legal or regulatory 


impediments or other documented structural commercial impediments, and if so, must remove all such 


Jurisdictions from the allocation.  


2398. However, it is recognised that in cases where the Covered Group is already in the position where 


it has to use the allocation key, it may be that it does not have detailed additional information to apply the 


knock-out rule, and that a requirement to consider every sale or every contract would be unduly 


burdensome. As such, the knock-out rule is not required to be done on transactional level, but looking at 


the business more systemically at a category level, in discussion with the relevant operational and 


management team responsible for the relevant part of the business whether any such structural legal, 


regulatory or documented structural commercial impediments exist. See the discussion under Article 6(3) 


above on the meaning of legal, regulatory, or other documented structural commercial impediments. 


2399. The Covered Group must apply the same approach to the knock-out rule for all Jurisdictions. The 


approach taken and the results of the knock-out rule will be reported separately in the Convention 


documentation, and the application the knock-out rule by the Covered Group must be reviewed each 


Period. 


Box 68. Examples – Knock-out rule for other services 


The following examples illustrate the application of the knock-out rule in the context of other services. 


Example 1  


The Covered Group provides legal and management consulting services to regulated businesses in the 


financial services sector. The nature of the services provided is such that an understanding of the 


regulatory environment within which their clients operate is necessary to provide the legal and 


management consulting services. The services provided by the Covered Group are organised into 


specific teams covering the regions in which it has clients. It does not have any staff that have expertise 


about the domestic legal system and regulatory regimes in Jurisdictions D, E and F and there are no 


teams that have been designated to cover these Jurisdictions. These Jurisdictions are knocked-out of 


the allocation.  


Example 2  


The Covered Group provides cloud computing and software packages. The intangible property 


underpinning these services is highly specialised and valuable. It is commercial practice, documented 


as a senior management policy, that it will not provide its cloud computing and software packages in 


Jurisdictions where its IP is not legally protected and where it cannot enforce its IP protection. The 
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Covered Group does not have IP protection in Jurisdictions G, H, I, J and K. These Jurisdictions are 


knocked-out of the allocation.  


Example 3  


The Covered Group provides services. It is headquartered in a Jurisdiction which has imposed trade 


sanctions against Jurisdictions L and M. This means that the Covered Group is legally prohibited, or 


will be subject to strong financial disincentives (such as denial of certain tax reliefs) if it provides services 


to those Jurisdictions. Jurisdictions L and M are knocked-out of the allocation. 


Example 4  


The Covered Group is providing cloud computing services to a customer. The customer is one of the 


Covered Group’s specified large customers. No information is provided to the Covered Group on the 


place of use of the cloud computing service by the specified large customer. However, the Covered 


Group is aware that their specified large customer’s operations are limited to a region comprising 


Jurisdictions I, J, K, L, M, N and O. The Covered Group proposes to allocate the Adjusted Revenues 


are to each of Jurisdictions I, J, K, L, M, N and O using the aggregate headcount allocation key. All 


other Jurisdictions are knocked-out of the allocation using the knock-out rule. Although the knock-out 


rule is intended to be applied at a category level, a Covered Group may opt to apply it at a more granular 


level (i.e., a contract level) where it has the information to do so.  


 


2400. The aggregate headcount allocation key collates the headcount information reported by MNEs in 


their country-by-country report (as required by domestic legislation implementing BEPS Action 13), 


aggregated according to the Jurisdiction of the UPE. This, in turn, provides a percentage allocation of 


headcount located in each Jurisdiction. This information will be provided by the OECD. In this context, the 


term “resident” is interpreted as a resident specifically for country-by-country reporting purposes while the 


term has the meaning of a resident for tax purposes generally for other purposes of the MLC. 


2401. This key must be used in respect of all specified large customers. The Covered Group is not 


required to determine whether the specified large customer did in fact file a country-by-country report, nor 


is the Covered Group required to determine the actual jurisdictional breakdown of the specified large 


customer’s employees.  


2402. In order to apply the aggregate headcount allocation key, the Covered Group will be required to 


use the key based on the specified large customer’s UPE’s residence for tax purposes. It presupposes 


knowing who the UPE is, in order to find their residence. In some cases, this will be straightforward, for 


example, where the information is public or otherwise known because of the importance of the customer 


relationship to the Covered Group or because the specified large customer is a household name. In other 


cases, it may not be possible to find out, recognising that it may not be obvious to the Covered Group that 


the customer is party of a larger international group and group structures can be hard to discern from public 


information.  


2403. As such, the Covered Group is required to take a reasonable efforts approach to determine 


whether the specified large customer is part of a wider group and if so, where the UPE of the specified 


large customer is resident for tax purposes. This means checking the information that it has in its 


possession, for instance, in the client file. Where such information is not already in the possession of the 


Covered Group but is available from sources accessible to the Covered Group (e.g. a corporate registry 


system, public information from annual reports, stock exchange information, public country-by-country 
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filings, the customer’s website, or a commercial database to which the Covered Group already has access) 


the Covered Group would be expected to extend their efforts to consult at least two such sources. The 


Covered Group should document its research process so that it can demonstrate that it made reasonable 


efforts to determine whether the specified large customer is part of a wider group and if so, where the UPE 


is resident for tax purposes. The Covered Group is not required to ask the specified large customer, nor is 


the Covered Group expected to undertake involved research of public sources to understand whether the 


specified large customer is a member of a wider group.  


2404. If the Covered Group is able to identify the UPE, then it should identify the place where the UPE 


is resident for tax purposes. To do so, it may use information on the UPE’s headquarters, principal place 


of business, or place of incorporation. If after the application of reasonable efforts, no information is 


available, the Covered Group may assume the UPE is resident in the same Jurisdiction as the specified 


large customer.  


2405. The aggregate headcount allocation key provides that the Adjusted Revenues should be allocated 


in proportion to the aggregated employee headcount available for each Jurisdiction (see paragraph (a) of 


the definition of the aggregate headcount allocation key). Where the employee headcount is reported for 


each Jurisdiction, then this will be a straightforward multiplication of the Adjusted Revenues from that 


specified large customer by the percentage of headcount.  


2406. In some cases, employee headcount is reported for some individual Jurisdictions but reported in 


aggregate for other groups of Jurisdictions; or it may be reported in the aggregate by groups of Jurisdictions 


(for example, by continent). In those cases, paragraph (b) of the definition of the aggregate headcount 


allocation key requires that Adjusted Revenues are allocated using the precise percentage that is 


applicable to any individually reported Jurisdictions (if any); and then to each group of Jurisdictions in 


proportion to the aggregated employee headcount available for each group. As a next step, the portion of 


Adjusted Revenues allocated to each Jurisdiction within that group is allocated in proportion to their 


percentage share of GDP (which reflects the relevant default allocation key for other services).  


2407. In certain cases, aggregate headcount information will not be available for a Jurisdiction. This 


would be the case, for example, where the customer is part of an MNE whose UPE is located in a small 


Jurisdiction in which there is fewer than a de minimis number of enterprises filing country-by-country 


reports. In such cases, it would risk a breach of conveying confidential information to provide the aggregate 


headcount data for that Jurisdiction. A replacement key is provided in such cases, based on 50 per cent 


allocation to the Jurisdiction of the customer’s UPE; and the other 50 per cent allocated using the service 


allocation key (which is an allocation based on GDP, which is the relevant default allocation key for other 


services) not including the Jurisdiction of the customer’s UPE. 


Box 69. Examples – Aggregate headcount allocation key 


The following examples illustrates the application of the aggregate headcount allocation key. 


Example 1  


The Covered Group provides services to its customer, Happy Co, which it has determined is a specified 


large customer for the Period. The Adjusted Revenues from Happy Co are EUR 200m for the Period.  


The UPE of the customer is Happy HQ. It is resident in Jurisdiction N for tax purposes.  
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The Covered Group applies the aggregate headcount allocation key, which provides the percentage 


breakdown of employees of all MNEs with their UPE resident in Jurisdiction N as reported in the 


headcount in country-by-country reports. 


The respective shares of headcount are: 


o Jurisdiction X: 65 per cent 


o Jurisdiction Y: 10 per cent 


o Jurisdiction Z: 7 per cent 


o [etc. for remaining Jurisdictions] 


Adjusted Revenues are sourced as follows:  


o Jurisdiction X: 65 per cent x 200m = 130m 


o Juridiction Y: 10 per cent x 200m = 20m 


o Jurisdiction Z: 7 per cent x 200 = 14m 


o [etc. for remaining Jurisdictions] 


Example 2  


The Covered Group provides services to its customer, Super Co, which it has determined is a specified 


large customer for the Period. The Adjusted Revenues from Super Co are EUR 500m for the Period. 


The UPE of the specified large customer is resident in Jurisdiction O for tax purposes.  


The Covered Group applies the aggregate headcount allocation key, which provides the percentage 


breakdown of employees of all MNEs with their UPE resident in Jurisdiction O as reported in the 


headcount in country-by-country reports. Jurisdiction O aggregates employee headcount across 


Jurisdictions on a regional basis in its jurisdictional statistics, save for the employee headcount in 


Jurisdiction O which is separately reported. 


The respective shares of headcount are: 


o Jurisdiction O: 55 per cent 


o Region A (comprising Jurisdictions P, Q, R and S): 23 per cent 


o Region B (comprising Jurisdictions T, U, and V): 12 per cent 


o [etc. for remaining regions and Jurisdictions] 


Adjusted Revenues are sourced as follows:  


o Jurisdiction O: 55 per cent x 500m = 275m 


o Region A: 23 per cent x 500m = 115m 
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Respective share GDP Allocation 


Jurisdiction P: 20 per cent (20 / 50) x115 = 46m 


Jurisdiction Q: 10 per cent (10 / 50) x 115 = 23m 


Jurisdiction R: 5 per cent (5 / 50) x 115 = 11.5m 


Jurisdiction S: 15 per cent (15 / 50) x 115 = 34.5m 


 
o Region B: 12 per cent x 500m = 60m 


 


Respective share GDP Allocation 


Jurisdiction T: 2 per cent (2 / 6) x 60 = 20m 


Jurisdiction U: 3 per cent (3 / 6) x 60 = 30m 


Jurisdiction V: 1 per cent (1 / 6) x 60 = 10m 
 


 


Indicators – Other services sold through resellers 


2408. Annex D Section 3(F)(3)(a) sets a different set of indicators and allocation key in respect of certain 


sales of other services or digital content. These may be referred to commercially as resellers or 


independent distributors, and for convenience are referred to herein as resellers, as discussed above in 


paragraph 2361.  


2409. This rule is mutually exclusive with the rule above in paragraph 2, meaning that even if the size of 


a contract would meet the same threshold as that which applies to a specified large customer, if the 


substance of the arrangement meets the following, then this rule in paragraph 3 applies. Those 


arrangements are referred to in paragraph 3 and are:  


• The services or digital content are provided to a business customer; 


• That business customer acquires the service or digital content subject to the condition that the 


service or digital content is solely for onward distribution or resale to third parties; and 


• The service or digital content is not an input to facilitate the provision of a different service to a third 


party).  


2410. To apply this rule, the Covered Group must identify the transactions with resellers. Generally, this 


would be evident from the contractual arrangements, and may also be managed as it is a separate 


business model with different marketing, customer management, legal and strategic issues than direct 


provision of services. 


2411. The enumerated indicator included in paragraph 3(a)(i) is direct reporting on the place of use of 


the service by the final customer, from the final customer itself. This may occur, for example, in the case 


of resale of software, where the final customer registers the product directly with the Covered Group and 


includes information on its location such as its address. However, this would not be a reliable indicator if 


the Covered Group had actual knowledge that this was not the place of use of the service, for example, 


where the final customer is itself a specified large customer that acquires the service for use in multiple 


Jurisdictions.  


2412. The enumerated indicator in paragraph 3(a)(ii) is information from reporting by the reseller on the 


place of use of the service. This may occur where the reseller provides performance reporting as to the 


sales it has made which include location information. The type of data points the reseller could use that 


are referenced in this paragraph 3(a)(ii) are any of those that appear in paragraph 2. In other words, the 
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reporting from the reseller may use any of those indicators without the Covered Group having to know 


whether the customer of the reseller was itself a specified large customer or smaller customer. However, 


this reporting from the reseller on the place of use by the final customer is expected to be rare in practice.  


2413. The enumerated indicator in paragraph 3(a)(iii) is the location of the reseller. This paragraph 


mirrors that language of the rule for the sale of finished goods through independent distributors, as used 


in Annex D Section 1. This is subject to the condition that the reseller is contractually restricted to selling 


in that location or that it is otherwise reasonable to conclude that the reseller is located in the place of use 


of the services by the final customer.  


2414. “Reasonable to conclude” does not require that the Covered Group has actual knowledge 


amounting to conclusive proof of the fact; but it means that based on the relevant facts and circumstances, 


it is more likely than not that the location of the reseller is the same as the place of use of the service by 


the final customers. It requires more than a mere assertion; it involves an objective analysis of the relevant 


facts and circumstances and weighing that evidence to determine whether it is reasonable to conclude that 


the location of the reseller is the same as the place of use of the service by the final customers.  


2415. This could be the case, for example, where the reseller is a retailer (and therefore selling to final 


customers), and only sells in one Jurisdiction. It would also be the case where the Covered Group provides 


access to its services through access codes issued in physical form, which are sold by retailers. Given that 


the access to the service requires the customer to physically acquire the access code (as opposed to being 


provided directly online in which case the location of the final customer would not necessarily be tied to 


the location of the reseller), and that the nature of the product is such that it would be sold to an individual 


final customer, it would be reasonable to conclude that the location of the reseller is also the place of use 


by the final customer.  


2416. However, unlike the case for independent distributors, the Covered Group is less likely to be able 


to reasonably conclude this is true. Services, unlike finished goods, are intangible and highly mobile. 


Covered Groups would need to have objective reasons supported by the facts and circumstances to be 


able to demonstrate that it was in fact reasonable to conclude that the reseller was co-located in the same 


Jurisdiction as the place that the final customer was using the services.  


2417. As provided in Article 6(3)(b), another reliable indicator or an alternative reliable indicator could be 


used.  


Box 70. Example – Alternative reliable indicator for other services sold through resellers 


The following example illustrates the principles of an alternative reliable indicator in the context of other 


services sold through resellers. 


The Covered Group sells cloud computing services through a reseller. As part of the service, the 


Covered Group assists some of the reseller’s customers with the installation and set-up of the service. 


As a result, the Covered Group has more information on some of these customers and knows that 


among them, there are 20 specified large customers. The Covered Group does not have reliable 


information on where these specified large customers use the service, but it has access to the 


aggregate headcount allocation key and would use the combination of the commercial information (i.e. 


the information obtained by providing the installation and set-up service) with an allocation key this as 


an alternative reliable indicator under Article 6(3)(b)(ii). In order to use the aggregate headcount 


allocation key for this purpose, the Covered Group would need to make a submission to the panel 


explaining the reasons for using this approach rather than using the indicators enumerated in Annex D 
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as required by Article 6(3)(b)(ii)(A). The Covered Group would also need to demonstrate to the panel 


that the approach produced results that were consistent with the sourcing rule and was otherwise 


reliable. In this respect as the use of the aggregate headcount allocation key is a reliable method for 


other services, the approach would meet the otherwise reliable standard. 


Allocation key – Other services through resellers 


2418. Some Covered Groups may not have access to reliable information to source the Adjusted 


Revenues of other services through resellers. In many cases, it is expected that Covered Groups will not 


obtain information from final customers or from resellers, because they either do not need it for their own 


commercial purposes, or because of competitive factors that exist between the business of the Covered 


Group and the business of the reseller. The difficulty of obtaining reliable indicators may be further 


compounded where complex supply chains exist (e.g. where the services are sold through multiple 


resellers before reaching the final customer), and where some Covered Groups may have thousands, or 


even millions, of resellers (which in turn can have thousands or even millions of customers).  


2419. As such, the rule in paragraph 3 provides for an allocation key. This is the service allocation key, 


which is defined and uses macroeconomic information based on GDP. The use of an allocation key that is 


different to that used for other services (discussed above) recognises that in the case of resellers of 


services, the aggregate headcount allocation key (which would allocate based on headcount of the reseller, 


rather than the final customer) would not reflect the sourcing principle which looks to the final customer 


and not the reseller itself. 


2420. As the service allocation key is an allocation key within the meaning of Article 6(3)(c), the 


prerequisites for it to be a reliable method in accordance with Article 6(3)(a)(iii) are that the use of the 


allocation key is expressly permitted in the rule (which is the case for this rule); that the Covered Group 


demonstrates that it has taken reasonable steps to identify an enumerated indicator and concluded that 


no such reliable indicator is available; and that the knock-out rule is applied. The latter two are discussed 


in turn. 


2421. Reasonable steps are included in the rule to ensure that, insofar as practical, reliable information 


is obtained. The Covered Group is expected to use information that is available to it and that can feasibly 


be used to identify the Jurisdiction of use of the service by the final customer. For example, if a Covered 


Group selling other services through a reseller did obtain some reliable information on the location of use 


of the service by the final customers, this should be used, even if it does not cover all sales. Likewise, if 


technological solutions enabling the tracing of the services resold to the market Jurisdiction become 


commercial practice, this could be used to accurately source Adjusted Revenues from resellers. In that 


sense, the reasonable steps requirement future-proofs the rules as technology evolves and prevents over-


reliance on the service allocation key to the extent possible.  


2422. However, it is expected to be challenging to accurately trace the place of use of other services 


resold to the final market, for the reasons noted above. Therefore, the expectation of reasonable steps 


must be proportionate and take account of the costs and likely benefits.  


2423. As such, a Covered Group selling other services through resellers would fulfil the reasonable steps 


requirement by having an in-depth and not merely perfunctory discussion with the relevant operational and 


management team responsible for the reseller business whether any reliable information was available to 


the business that could feasibly be used to identify the place of use of the services by the final customers. 


Where the reseller business is spread across a number of different business lines, discussions would be 


required with the responsible personnel across each relevant business line. . That discussion would not 
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require discussion of each individual reseller contract, and whether or not it was possible to track where 


the service was being used by the final customer but would be a broader discussion to understand whether 


any reliable information was available (and where reliable information is available for some or all of the 


sales, it should be used by the Covered Group). It would not include renegotiating a contract with a reseller, 


or include requiring reporting from the reseller in a future contract. The Covered Group is not expected to 


request any information that it does not ordinarily receive in the course of its business on the place of use 


of services sold by its resellers in order to source Adjusted Revenues. While a Covered Group is not 


precluded from taking measures beyond the reasonable steps described, should it wish to do so, there can 


be no negative inference in respect of a Covered Group that met the reasonable steps requirement and 


then proceeded to use the allocation key in respect of any remaining Adjusted Revenues. For examples 


on reasonable steps in this context, see the examples mentioned for Adjusted Revenues from finished 


goods sold through an independent distributor (under paragraph 2203) and the examples mentioned under 


Adjusted Revenues from other services (under paragraph 2395). 


2424. The last pre-condition for using the service allocation key is the application of the knock-out rule. 


This is the same concept as discussed above generally in connection with allocation keys (see discussion 


under Article 6), and as further discussed as it applies to tail-end revenues from the sale of finished goods 


through an independent distributor and for components. It means that where the Covered Group knows of 


legal, regulatory or documented structural commercial impediments that mean its services that are sold 


through resellers should not be used by final customers in certain Jurisdictions, these are removed from 


the allocation, and no Adjusted Revenues are sourced to those Jurisdictions. It also means that where the 


Covered Group knows that its services that are sold through resellers are only used by final customers in 


a sub-set of Jurisdictions but does not know the proportions of use in each market, it can knock-out all 


other Jurisdictions.  


2425. The knock-out rule would apply in cases where there is an objective, structural reason based on 


law or regulation, or other documented structural commercial impediment, that the services sold through 


resellers could not be used by final customers in a Jurisdiction.  


Box 71. Example – knock-out rule for other services sold through resellers 


The following example illustrates the application of the knock-out rule in the context of other services 


sold through resellers. 


The Covered Group sells gaming software through resellers. The Covered Group does not have any 


information on the location of the resellers’ final customers. However, all of the games are designed to 


be played by groups who communicate with one another through an online chat function which the 


software provides access to. The online chat function is subject to encryption technology that is banned 


in four Jurisdictions. The Covered Group can therefore apply the knock-out rule so that no Adjusted 


Revenues from the sales of that game through resellers are allocated to those four Jurisdictions. 


 


2426. However, because the Covered Group selling through a reseller is further removed from the sale 


to the final customer, it may still be challenging to apply the knock-out rule. This may mean that the service 


allocation key applies to more than 100 Jurisdictions. In other words, the demands of the reasonable steps 


requirement for other services sold through resellers are in line with the expectations of the knock-out rule, 


given that in this context no further information may come to light. Following the fulfilment of the 


requirements of the reasonable steps requirement, the Covered Group could also consider the application 
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of the knock-out rule in that same discussion with the relevant operational and management team.  See 


also the discussion of the component allocation key in the context of components for an example of the 


mechanical application of the allocation key and the knock-out rule.  


Section 4 – Intangible property 


Paragraph 1 


Overview  


2427. Article 7(1)(e) and Annex D Section 4 provide revenue sourcing rules for intangible property. The 


rules refer to the Adjusted Revenues from the licensing, sale or other alienation of intangible property. This 


is intended to ensure that the Adjusted Revenues from this category are captured irrespective of the legal 


form of the arrangement through which the Covered Group derives its Adjusted Revenues, and to therefore 


avoid characterisation disputes based on any such differences. However, this phrase is subject to the term 


Adjusted Revenues. That means that any gains that are derived from the alienation of intangible property 


that do not qualify as Adjusted Revenues are not within this category.  


2428. The term intangible property is widely defined in Annex D and covers all types of property not in 


tangible form, including copyrights, trademarks, trade names, logos, designs, patents, know-how, and 


trade secrets, that is capable of being owned or controlled for use in commercial activities. The requirement 


that it be capable of being owned or controlled for use in commercial activities means that in order to be 


intangible property, there should be a right to make copies for commercial distribution, a right to use or 


modify the property to create derivative works, a right to make a public performance for commercial 


purposes, or the right to public display for commercial purposes. This means, for example, where a 


customer acquired software with the right to make some modifications, but those rights only extended to 


the ability to integrate the software into their systems (as opposed to rights to make modifications for the 


purpose of commercialising the resulting product), the transaction would not be with respect to intangible 


property (but would be digital content). 


2429. However, the definition in Annex D provides that intangible property does not include:  


• Immovable property (sourced using the rules in Article 7(1)(g)); 


• User data (sourced using the rules in Article 7(1)(f)); 


• Financial assets (typically treated as non-customer Revenues, see Article 7(2));  


• Digital Content (sourced using the rules in Article 7(1)(b)); and 


• Rights to use computer programs, which are digital content (see Article 7(1)(b), sourced in the 


same way as services) or which are, in some cases, components (see discussion above at 


paragraph 2364).  


2430. The rules for sourcing income from intangible property have been designed to ensure coherent 


outcomes with the other rules so that the same sourcing result should apply whether a good or service is 


provided directly by a Covered Group or whether the Covered Group licenses intangible property to 


facilitate the provision of that good or service. This means that the rules for intangible property generally 


apply the same types of indicators as would be the case for the good or service ultimately delivered.  
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Sourcing rule – intangible property  


2431. Article 7(1)(e) states the revenue sourcing principles for how Adjusted Revenues from intangible 


property are sourced. The treatment depends on what the intangible property is used for by the licensee 


or transferee, and there are three rules.  


2432. Article 7(1)(e)(i) applies to intangible property that relates to finished goods or components. 


Intangible property relates to finished goods or components when it is used by the licensee, purchaser or 


other transferee in the production of the finished goods or components or when it is intangible property 


that exists because of the finished goods or components. The sourcing rule provides that the Adjusted 


Revenues are sourced to the Jurisdiction of delivery to the final customer of the finished goods (including 


the finished goods incorporating the component). The meaning of final customer is set out in paragraph 


2184. 


2433. The Jurisdiction of delivery to the final customer will be where the finished good that incorporates 


the intangible property or the finished goods that is otherwise related to the intangible property is delivered. 


For example, where the intangible property is a logo attached to clothing, the place of delivery is where 


the clothing was delivered to the final customer. If the intangible property related to a semi-conductor that 


was incorporated into a laptop for sale, the Jurisdiction of delivery will be the Jurisdiction of delivery of the 


laptop to the final customer. If the intangible property is an exclusive right to market finished goods in a 


Jurisdiction, the Jurisdiction of delivery of the finished goods will be that Jurisdiction. The indicators that 


would be used to source Adjusted Revenues are in line with those used for sourcing finished goods. 


2434. Article 7(1)(e)(ii) applies if the intangible property is used to support the provision of a service or 


digital content. This would include music licensed to a streaming provider for use on their platform and 


films licensed to a cinema chain. In those cases, the Adjusted Revenues are sourced to the Jurisdiction of 


use of that service or digital content. The Jurisdiction of use of a service or digital content that is supported 


by the intangible property is determined in the same manner as the underlying service or digital content. 


As such, the indicators that would be used to source Adjusted Revenues from that service or digital content 


in Annex D Section 3 above are also used to source Adjusted Revenues from the intangible property.  


2435. For example, in the case of music licensed to a streaming service, the Jurisdiction of use of the 


streaming service is determined using the customer’s billing address (using the rules for other services) or 


in the case of a film shown in a cinema, it is the location of the cinema (as the cinema service is a location-


specific service).  


2436. Article 7(1)(e)(iii) applies if the intangible property is not otherwise related to a finished good or 


component and does not support the provision of a service or digital content. Adjusted Revenues from 


such intangible property are sourced to the Jurisdiction of use of the intangible property. This would include 


cases where the intangible property that is licensed has not yet been developed to a degree to enable it to 


be incorporated into a finished goods or to support a service. Such arrangements are common in the 


pharmaceutical industry, for example, where intangible property is often licensed to a third party that works 


to incorporate it into a new drug which may not materialise (referred to in some cases as 


“uncommercialised intangible property”). Different indicators apply depending on whether the contract is 


one of the Covered Group’s larger intangible property contracts, as discussed below.  


2437. Annex D Section 4(1) refers to the rules that apply for the purposes of identifying a reliable method 


that may be used to source Adjusted Revenues derived from intangible property. 







546    


      
  


Paragraph 2 


Indicators – intangible property related to finished goods or components or that supports a 


service or digital content 


2438. Annex D Section 4(2) provides detailed rules on the indicators that should be used for intangible 


property related to finished goods and components and intangible property that support a service or digital 


content.  


Intangible property related to finished goods or components 


2439. Paragraph 2(a)(i) outlines the indicators that can be used where intangible property relates to a 


finished good or a component. Intangible property falls within this sub-category when it is used by the 


licensee in the production of a finished good or in the production of a component. Intangible property also 


falls within this category when it exists because of the finished goods or components. This does not mean 


that all intangible property that is tangentially or indirectly supporting the production of finished goods is 


sourced under this rule, such as the Covered Group’s intangible property that is contained in the Covered 


Group’s own finished good, as that would not be the predominant nature of the Adjusted Revenues. Rather, 


it means that the Covered Group is earning a specific stream of Adjusted Revenues from providing the 


rights to the intangible property, and this intangible property is provided to facilitate the licensee’s own 


provision of its finished goods or components.  


Box 72. Examples – Intangible property related to finished goods or components 


Typical examples of intangible property that relates to finished goods or components include the 


following.  


Example 1  


A Covered Group owns a luxury brand. It licences its brand to a perfume manufacturer to use the brand 


on the perfume it sells. The brand licence will be intangible property related to a finished good.  


Example 2  


A Covered Group licences the patented formula to make the active pharmaceutical ingredient for a drug 


to MNE 1. MNE 1 makes the active pharmaceutical ingredient and sells that as a component to MNE 2 


that produces the final drug. The intangible property is intangible property related to a component and 


the Adjusted Revenues should be sourced to the Jurisdiction of delivery to the final customer of the 


drug produced by MNE 2.  


Example 3  


A Covered Group licenses a patented manufacturing process that reduces the time it takes to cut and 


shape steel to an automotive business. The licence of the manufacturing process will be intangible 


property that is related to the vehicle (the finished Good) produced by the automotive business. 


Example 4  


A Covered Group makes cell phones. In return for granting an exclusive licence to Distributor A to 


distribute the mobile phones in Jurisdiction A, it receives an annual payment (separate to the cost of 


the mobile phones). The exclusive right to distribute the cell phones in Jurisdiction A is intangible 


property related to finished goods. 
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2440. As discussed at paragraph 2430, the indicators identified in paragraph 2(a)(i) reflect those used 


for sourcing Adjusted Revenues from finished goods and look to the Jurisdiction of delivery of the finished 


good to the final customer. They also align with the indicators used for sourcing Adjusted Revenues from 


components.  


2441. The indicators are the Jurisdiction(s) of delivery of the finished goods to the final customer reported 


to the Covered Group by the licensee, purchaser or other transferee (as applicable); or the place of the 


retail store selling the finished goods to the final customer.  


2442. As provided in Article 6(3)(b)(i), another reliable indicator may also be used.  


Box 73. Example – Another reliable indicator for intangible property related to finished goods or 


components 


The following example illustrates the principles of another reliable indicator in the context of intangible 


property related to finished goods or components: 


A Covered Group licenses a patented formula and the associated brand name for a pharmaceutical 


drug to a manufacturer for global distribution. The pharmaceutical drug has been authorised for sale in 


50 Jurisdictions. The Covered Group subscribes to a database maintained by a third party that reports 


international sales of a range of pharmaceutical drugs, including the drug manufactured using the 


licensed formula. The database includes complete details of the authorised sales information for each 


of the 50 Jurisdictions where the drug is authorised for sale. The third party that collates the database 


is in the business of collating distribution information relating to pharmaceutical drugs and charges 


subscribers for access to the data. As such, the third party uses the data for commercial reasons. 


Accordingly, the information meets the conditions of Article 6(3)(b)(i) and is another reliable indicator.  


 


2443. As provided in Article 6(3)(b)(ii), an alternative reliable indicator may also be used.  


Box 74. Example – Alternative reliable indicator for intangible property related to finished 


goods or components 


The following example illustrates the principles of an alternative reliable indicator in the context of 


intangible property related to a finished good or component: 


A Covered Group licences intangible property in the form of the trademarks, brand name, and copyright 


related to a cartoon character to a global toy manufacturer to manufacture and distribute toys using that 


intangible property. The Covered Group operates a fan club for the cartoon character but membership 


is only available using the serial code on merchandise sold by the toy manufacturer. As the fan club 


gives members access to additional content related to the cartoon character a high proportion of those 


who purchase the products join the fan club and provide their address as part of the subscription 


process. The Covered Group knows that there is a high proportion of enrolment in the fan club based 


on the numbers of serial numbers of products sold that are reported. The Covered Group uses the 
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information provided by the final customers to target those individuals with advertising and other 


marketing related to the cartoon character and other similar brands. The Covered Group applies for 


advance certainty to use this as an alternative reliable indicator under Article 6(3)(b)(ii). As such, the 


Covered Group would be required to demonstrate that the proposed approach produces results that 


are consistent with the sourcing rule (in that it identifies the Jurisdiction of delivery of the toys to the 


final customers) as required by Article 6(3)(b) and to explain to the review panel (or the determination 


panel) in the advance certainty review the reasons for using the proposed approach rather than the 


indicators enumerated in Annex D, as required by Article 6(3)(b)(ii)(A), and that the information provided 


by the final customer on joining the fan club was otherwise reliable, as required by Article 6(3)(b)(ii)(A). 


In this respect, the high level of take-up for the fan club by final customers and the fact that the 


information was used for targeted marketing purposes would be persuasive.  


 


Intangible property that supports a service or digital content 


2444. The meaning of intangible property that “supports” a service or digital content does not mean that 


all intangible property that is tangentially or indirectly supporting another service or digital content is 


sourced under this rule (such as the Covered Group’s know-how that is provided in the course of that 


Covered Group providing a consultancy service), as that would not be the predominant nature of the 


Adjusted Revenues. Rather, it means that the Covered Group is earning a specific stream of Adjusted 


Revenues from providing the rights to the intangible property, and this intangible property is provided to 


facilitate the licensee’s own provision of its services or digital content.  


2445. Article 7(1)(e)(ii) provides that the Adjusted Revenues from intangible property that supports a 


service are sourced to the Jurisdiction of use of that underlying service. In this context the Jurisdiction of 


use of the underlying service means the Jurisdiction where Adjusted Revenues in respect of that underlying 


service would be treated as arising. For example, the Jurisdiction of use of an advertising service that was 


supported by intangible property would be the location of the viewers of the ads. As such, the Jurisdiction 


of use of the service is identified using the same approach and the same indicators (including another 


reliable indicator and an alternative reliable indicator) as applies for the relevant type of underlying service, 


as set out in the rules for sourcing services in Annex D Section 3. It also applies to intangible property that 


supports digital content; in which case it is also sourced as per the rules in Annex D Section 3(F). 


2446. If the intangible property supports another service the rules would require the Covered Group to 


determine whether those services were provided to a specified large customer or a smaller customer. As 


the Covered Group would not be able to make that determination (given it is quite removed from the final 


customer), the Covered Group may use any of the indicators included in Annex D Section 3(F)(2) to identify 


the Jurisdiction of use of the other service supported by the intangible property. In other words, the Covered 


Group may use any of those indicators without having to know whether the final customer was itself a 


specified large customer or smaller customer. However, access to indicators on the Jurisdiction of use by 


the final customer is expected to be rare in practice.  


Box 75. Examples – Intangible property that supports a service or digital content 


Typical examples of intangible property that supports a service or digital content include the following.  


Example 1  







   549 


      
  


The Covered Group is an entertainment group that produces cartoons. It licenses the trademarks and 


other intangible property of one of its cartoon characters to a theme park operator to develop a theme 


park based on that cartoon character. The Adjusted Revenues from the licence are Adjusted Revenues 


from intangible property used to support a service. That service (the theme park) would be characterised 


as a service performed at the location of the customer. As such, the Adjusted Revenues from the 


intangible property should be sourced using the indicators identified in Annex D Section 3(A) (in this 


case, the location of the theme park).  


Example 2  


The Covered Group is a franchisor, which grants the rights to operate a fast-food restaurant to a 


franchisee. As a restaurant service would be a service performed at the location of the customer and 


the intangible property supports that service, the indicators identified in Annex D Section 3(A) would be 


used and the Adjusted Revenues would be sourced to the Jurisdiction of the location of the restaurant.  


Example 3  


The Covered Group provides a licence of patented or copyrighted computer code to a business that in 


turn intends to use and develop the code to improve its cloud service offering. In that case, the intangible 


property would be supporting the provision of another service and the Adjusted Revenues should be 


sourced using the indicators included in Annex D Section 3(F).  


Example 4  


A Covered Group owns the trademark and copyright to a fictional action hero. The Covered Group 


provides a license to a computer game creator, to use that action hero in its computer game. In that 


case, the intangible property would be supporting the provision of a digital content, and the Adjusted 


Revenues should be sourced using the indicators included in Annex D Section 3(F).  


Example 5  


A Covered Group licences films to a streaming service for distribution to customers of the streaming 


platform. In that case the intangible property would be supporting the provision of another service and 


the Adjusted Revenues should be sourced to the Jurisdiction of use of the streaming service using the 


indicators included in Annex D Section 3(F). 


Example 6  


A Covered Group licences a movie for distribution to a cinema chain. As a cinema service would be a 


service performed at the location of the customer, the indicators identified in Annex D Section 3(A) 


would be used and the Adjusted Revenues would be sourced to the Jurisdiction of the location of the 


cinema. 


Example 7  


A Covered Group with a music production business authorises the use of its music as part of the 


soundtrack in an advertisement. In that case the intangible property would be supporting the provision 


of an advertising service and the Adjusted Revenues should be sourced using the indicators included 


in Annex D Section 3(B)(2) or (3). However, it should be noted that given the Covered Group is not 


directly involved in the provision of the advertising, it will be unlikely to be in a position to use reliable 


indicators. 
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2447. Under Article 6(3)(b)(i) another reliable indicator may also be used to source Adjusted Revenues.  


Box 76. Example – Another reliable indicator for intangible property that supports a service or 


digital content 


The following example illustrates the application of another reliable indicator in this context. 


A Covered Group licenses a range of television programs and movies to a streaming service over a 


three-year period. The streaming provider is permitted to distribute the content globally. The streaming 


provider does not report the location of the final customers. However, for accounting purposes the 


Covered Group is required to determine when and how the Adjusted Revenues from the three-year 


contract should be recognised. To satisfy this obligation the Covered Group tracks launch dates and 


other data related to the consumption of the content globally and determines how the payments 


received should be recognised over the three years and in what regions. The Covered Group’s external 


auditors confirm this analysis. The analysis prepared and reviewed by the auditors would be considered 


another reliable indicator under Article 6(3)(b)(i) as it is consistent with the source rule and is prepared 


to satisfy other legal obligations, and it also has the benefit of being subject to an external third party 


review. 


 


2448. As provided in Article 6(3)(b)(ii), an alternative reliable indicator may be used to source Adjusted 


Revenues from intangible property that supports a service or digital content. 


Allocation keys – intangible property related to finished goods or components or that 


supports a service or digital content 


2449. Annex D Section 4(2)(b) provides allocation keys for any remaining Adjusted Revenues after the 


application of Annex D Section 4(2)(a). There are two allocation keys provided in the rule: the regional 


allocation key; and the global allocation key.  


2450. As these are both allocation keys within the meaning of Article 6(3)(c), the prerequisites for it to be 


a reliable method in accordance with Article 6(3)(a)(iii) are that the use of the allocation key is expressly 


permitted in the rule (which is the case for this rule); that the Covered Group demonstrates that it has taken 


reasonable steps to identify an enumerated indicator and concluded that no such reliable indicator is 


available; and that the knock-out rule is applied. The reasonable steps requirement is discussed first, with 


respect to intangible property relate to finished goods or components, and again with respect to intangible 


property that supports a service or digital content. The application of the knock-out rule and the allocation 


keys is then discussed. 


Reasonable steps for intangible property related to finished goods or components 


2451. In the case of intangible property, the Covered Group does not transact directly with the final 


customer. As such, in some cases the Covered Group may not have reliable indicators on the Jurisdiction 


of delivery of the finished good to the final customer. Further, the immediate business to which the 


intangible property is licensed or transferred also may not know the Jurisdiction of delivery (for example, if 


it in turn uses an independent distributor, or it is using the intangible property in the production of a 


component which is in turn incorporated into a finished good by a separate MNE). The licensee or 


transferee may also be unwilling to divulge information on the locations of the final customers, even if it 
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was available. It is for this reason that the rule provides allocation keys, thus ensuring that all Adjusted 


Revenues from intangible property can be sourced. At the same, there will be cases where the Covered 


Group does have access to information (typically from the licensee) on the Jurisdiction of delivery of the 


finished goods to the final customer. This is usually because the licensor of the intangible property can 


limit where and how the licensee may use the intangible property under the terms of the intangible property 


contract and may require periodic reporting on where finished goods are delivered to final customers. This 


information must be used when it is available as outlined in the discussion below. 


2452. In order for the allocation keys to be a reliable method, the Covered Group must take “reasonable 


steps” to identify enumerated indicators. While a Covered Group is not precluded from taking measures 


beyond the reasonable steps described below, should it wish to do so, there can be no negative inference 


in respect of a Covered Group that met the reasonable steps requirement and then proceeded to use the 


allocation key in respect of any remaining Adjusted Revenues. 


2453. Given the sensitivity of intangible property to a business and the need to ensure such property is 


protected, and the breadth of business models involved in earning Adjusted Revenues from intangible 


property, there are circumstances in which a Covered Group would be more likely to have reliable 


indicators, and as such, those circumstances need to be taken into account in ensuring the reasonable 


steps are proportionate. There are two factors that influence the extent of the reasonable steps that should 


be taken: (i) if the consideration payable under the arrangement depends on the Adjusted Revenues 


earned by the licensee; and (ii) if the Covered Group has significant authority over the licensee’s or 


transferee’s exploitation of the intangible property. Where the Covered Group manages its intangible 


property business by having either of these features in its contractual arrangements, it is likely to have, or 


be entitled to receive, data on the Jurisdiction where the related finished goods are delivered to the final 


customer.  


2454. Confirming whether or not that is the case will typically involve a review of the Covered Group’s 


intangible property contracts. Given that the approach above necessarily requires a manual process to 


review the relevant contracts, in cases where the result will sometimes be that the Covered Group has no 


visibility on the final Jurisdiction of delivery of the finished goods, compliance burdens are taken into 


account in defining the extent of the reasonable steps requirement.  


2455. As such, a risk-based approach is adopted and the reasonable steps requirement for intangible 


property related to finished goods or components requires that the Covered Group is expected to review: 


a) the intangible property contracts with the 200 customers from which it generates the most 


Adjusted Revenues from the licensing, sale or other alienation of intangible property in a 


Period, provided that the contracts with each customer generate in aggregate in excess of 


EUR 20 million in Adjusted Revenues per customer for the Period; and  


b) all intangible property contracts with customers from which it generates in aggregate more 


than EUR 100 million of Adjusted Revenues from the licensing, sale or other alienation of 


intangible property, 


2456. to determine whether the two features identified in paragraph 2453 are present. If either of those 


features are present, it must confirm whether it has access to enumerated indicators to determine the 


Jurisdiction of delivery of the finished good to the final customer. In respect of the remaining contracts, the 


Covered Group would be permitted to use the global allocation key provided in paragraph 2(b)(ii). 


2457. Accordingly, a Covered Group licensing or selling intangible property related to a finished good or 


component would fulfil the reasonable steps requirement if it took the following steps:  
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a) Identify the top 200 intangible property customers from which it generates the most Adjusted 


Revenues from the licensing, sale or other alienation of intangible property for the Period 


(other than those that generate in aggregate EUR 20 million or less in Adjusted Revenues 


from the licensing, sale or other alienation of intangible property for the Period);  


b) Identify any customer from which it generates more than EUR 100 million of Adjusted 


Revenues from the licensing, sale or other alienation of intangible property in a Period;  


c) In respect of the intangible property contracts with the customers selected under step (a) and 


step (b), identify those contracts in respect of which the licence fee / royalty / other 


consideration was tied to the returns earned by the licensee or transferee, and those 


intangible property contracts where the Covered Group had significant control rights.  


d) In respect of the intangible property contracts with customers selected under step (c), review 


the contracts and the data provided by the licensee or other transferee pursuant to the 


contractual requirements (and request the data which the Covered Group is contractually 


entitled to if it is not provided by the licensee or other transferee) to assess whether the 


Jurisdiction of delivery of the finished goods can be determined.  


2458. Reasonable steps do not require the Covered Group to renegotiate the contract with a customer, 


or to include a reporting requirement in a future contract, or to request additional information that it is not 


entitled to receive under the terms of the contract. 


2459. If no data on the source is available to the Covered Group under step (d), it may use the allocation 


keys to source the Adjusted Revenues, as discussed below and in conjunction with the knock-out rule. In 


respect of the other contracts the Covered Group is permitted to use the global allocation key in conjunction 


with the knock-out rule, without first undertaking a review of the contract or contractual information. 


Box 77. Examples – Reasonable steps for intangible property related to finished goods or 


components 


The following examples illustrate the application of the reasonable steps requirement in the context of 


intangible property related to a finished Good. 


Example 1  


A Covered Group licenses a number of trademarks to a clothing company, which manufactures and 


sells t-shirts with those trademarks attached. The trademarks are highly valuable, and are central to the 


Covered Group’s brand and products, and it is commercial practice for the Covered Group to maintain 


a high degree of visibility over where its trademarks are commercialised. The clothing company is one 


of the top 200 intangible property customers by Adjusted Revenues of the Covered Group in a Period, 


and the intangible property contracts with the clothing company generate in excess of EUR 20 million 


for the Period. The Covered Group is therefore required to review the terms of the licences to 


understand whether the licence fees in any case are tied to the returns earned by the licensee or if the 


Covered Group had significant control rights under any of the licences. In each case the Covered Group 


is entitled to a royalty that fluctuates depending on the sales made by the licensee. The reasonable 


steps requirement therefore requires the Covered Group to understand whether it has access to 


information that would satisfy the enumerated indicators. The contracts in each case provide for the 


licensee to report the underlying sales information in relation to the licensee’s sales of the t-shirts with 
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the trademarks, on a Jurisdiction-by-Jurisdiction basis. Given that the Covered Group has access to 


such information (whether on request or automatically) as part of the contractual arrangement, the 


reasonable steps requirement means that the Covered Group should obtain and use that information 


for the purpose of revenue sourcing.  


Example 2  


A Covered Group produces detergent. It licenses the brand name of its detergent to be affixed to 


household appliances that are manufactured and sold by a separate MNE. The Covered Group receives 


a fixed, one-off fee only of EUR 120 million. The Covered Group is therefore required to review the 


terms of the licence to understand whether the licence fee is tied to the returns earned by the licensee 


or if the Covered Group had significant control rights under the licence. Based on a review of the 


contract, it has no rights to information on where, or in what volume, the goods are sold that have the 


detergent brand name attached to them. It has no other control over the way the appliance manufacturer 


exploits the brand name. It therefore could be treated as having satisfied the requirement to take 


reasonable steps by reviewing the terms of the licensing arrangement to confirm that the Adjusted 


Revenues were not tied to the returns earned by the licensee and that that it did not have significant 


control rights and therefore it had no access to information regarding the Jurisdiction of delivery to the 


final customer.  


Example 3  


A Covered Group licenses the patented formula to make a pharmaceutical drug to another MNE. It also 


licenses the same MNE the brand name under which the Covered Group usually sells that 


pharmaceutical drug. The licensee is one of the top 200 intangible property customers by Adjusted 


Revenues of the Covered Group in a Period, and generates in excess of EUR 20 million for the Period. 


The Covered Group is therefore required by the reasonable steps requirement to examine the terms 


and conditions of the licence to understand whether the licence fee is tied to the returns earned by the 


licensee or if the Covered Group had significant control rights under the licence. Under the terms of the 


licence, the Covered Group restricts the other MNE’s right to use the patented formula solely to make 


that pharmaceutical drug (i.e., the other MNE is not permitted use the formula to develop other, new 


drugs) and requires that the drug be sold under the licensed brand name. Further, the other MNE is 


restricted from using the brand name for any other purpose. The Covered Group has rights to inspect 


the premises where the drug is manufactured by the other MNE and rights to undertake regular quality 


control checks on the drugs manufactured. Given the terms of such an arrangement, the Covered Group 


has significant control rights. In those circumstances, the reasonable steps requirement means that the 


Covered Group would be required to further review the contract to understand whether the licensee 


was required to report information that the Covered Group could use as enumerated indicators (e.g., 


information about the Jurisdictions where the manufactured drugs were ultimately sold and in what 


quantities). If the Covered Group has the contractual right to receive such information (whether on 


request or automatically), the reasonable steps requirement means that the Covered Group should 


obtain and use that information for the purpose of revenue sourcing.  


Example 4  


A Covered Group in the entertainment industry licenses the rights to use certain copyrights related to 


cartoon characters (character, name, likeness, etc.) to a third-party merchandiser to produce and sell 


promotional products depicting those characters. The Covered Group receives fixed fees under the 


licences totalling of EUR 30 million in a Period. The licensee is one of the top 200 intangible property 


customers by Adjusted Revenues of the Covered Group in a Period, and generates in excess of EUR 


20 million for the Period. The Covered Group is therefore required by the reasonable steps requirement 


to examine the terms and conditions of the licences to understand whether the licence fee in any case 
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is tied to the returns earned by the licensee or if the Covered Group had significant control rights under 


any of the licences. Although the Covered Group restricts permissions in the contracts such as not 


interfering in the design of the character, and restricts the general nature of products to which the 


character can be attached (e.g. to baby products, shampoo), it does not place detailed obligations on 


the quality standards the products must meet, nor does it in any case restrict where those goods may 


be sold. The Covered Group has no right to inspect the premises where the manufacturing takes place 


and no right to perform quality control checks on the manufactured products. In those circumstances, 


the Covered Group does not have significant control rights and does not earn its Adjusted Revenues in 


a way that is tied to the underlying performance of the licensee. It therefore could be treated as having 


satisfied the requirement to take reasonable steps by certifying that the Adjusted Revenues were not 


tied to the returns earned by the licensee and that it did not have significant control rights and therefore 


it had no access to information regarding the Jurisdiction of delivery to the final customer.  


Example 5  


A Covered Group licenses the patented formula of a successful drug to a third party that is entitled to 


exploit the patent globally. The Covered Group is entitled to a royalty that fluctuates depending on the 


sales made by the licensee. In addition, once the sales made by the licensee exceed EUR 500 million, 


the Covered Group becomes entitled to a bonus milestone payment of EUR 50 million. The customer 


is one of the top 200 intangible property customers by Adjusted Revenues of the Covered Group in a 


Period, and generates in excess of EUR 20 million for the Period. The Covered Group is therefore 


required by the reasonable steps requirement to examine the terms and conditions of the licence to 


understand whether the licence fee is tied to the returns earned by the licensee or if the Covered Group 


had significant control rights under the licence. Under the terms of the licence, the licensee is required 


to report the underlying sales information relating to the licensee’s sales of the drug on a Jurisdiction-


by-Jurisdiction basis. Given that the Covered Group has access to such information (whether on request 


or automatically) as part of the contractual arrangement, the reasonable steps requirement means that 


the Covered Group should obtain and use that information for the purpose of sourcing the on-going 


royalty payment. The Covered Group would also be expected to use the information it had to reliably 


source the bonus milestone payment. As the sales which gave rise to the bonus milestone payment 


accumulated over a number of years, this would require the Covered Group to review historic sales 


information provided to it, for the Periods to which the milestone payment relates. If that Period related 


to years prior to the application of the Convention, information that covers all Periods for which the 


Convention was in effect should be used, but the Covered Group is not required to collate the 


information for those prior years. 


 


Reasonable steps for intangible property that supports a service or digital content 


2460. As is the case for intangible property related to a finished good, the Covered Group licensing the 


intangible property will have no direct involvement in the provision of the service or the digital content. In 


many cases, the indicators applicable to the service supported by the intangible property will be beyond 


the limits of the Covered Group’s commercial knowledge. This is particularly the case where the intangible 


property supports advertising, where the applicable indicators relate to the location of the viewer or where 


the advertising was targeted; online intermediation services, where the indicators relate to the location of 


users of that service; transport services, where the sourcing is by reference to the place of destination and 


place of origin of the transportation carried out by the transportation MNE; and customer reward programs 


where the indicators relate to the location of active members. At the same, there will be cases where the 


Covered Group does have access to information (typically from the licensee) on the Jurisdiction of use of 


the service supported by the intangible property. This is usually because the licensor of the intangible 
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property can limit where and how the licensee may use the intangible property under the terms if the 


intangible property contract and further can require periodic reporting on where the services supported by 


the licence were used. This information must be used when it is available as outlined in the discussion 


below. As such, the obligation is for the Covered Group to take “reasonable steps” to identify enumerated 


indicators, based on the nature of the contractual and commercial arrangement and the relevant costs and 


likely benefits. While a Covered Group is not precluded from taking measures beyond the reasonable steps 


described below, should it wish to do so, there can be no negative inference in respect of a Covered Group 


that met the reasonable steps requirement and then proceeded to use the allocation key in respect of any 


remaining Adjusted Revenues. 


2461. In this regard, the analysis under intangible property related to finished goods also applies to 


intangible property that supports a service or digital content insofar as it explains the extent of the 


reasonable steps that should be taken with respect to different intangible property contracts (summarised 


below), with the exception of intangible property that supports a location-specific service.  


2462. In respect of intangible property that supports a location-specific service, given the location is a 


fundamental term of the licensing arrangement, there is not the same potential for difficulty in ascertaining 


the place of final use, and therefore not the same need to reduce the burdens of a manual contract review. 


For example, given the nature of franchising, that would be a case where it would be expected that the 


Covered Group should have reliable indicators to determine the Jurisdiction of use of the service (which 


typically would be a location-specific service) regardless of the number of intangible property contracts of 


the Covered Group. As such, the reasonable steps requirement means that a Covered Group must review 


all of its contracts for intangible property that supports a location-specific service. 


2463. For all other intangible property supporting services other than location-specific services, and for 


intangible property supporting digital content, a Covered Group will be treated as having taken reasonable 


steps if: 


a) it identifies the top 200 customers from which it generates the most Adjusted Revenues from 


the licensing, sale or other alienation of intangible property for the Period (other than those 


that generate EUR 20 million or less in such Adjusted Revenues for the Period);  


b) It identifies any customer from which it generates more than EUR 100 million in Adjusted 


Revenues from the licensing, sale or other alienation of intangible property in a Period;  


c) in respect of the customers selected under step (a) and (b), it identifies the intangible property 


contracts with those customers where the licence fee / royalty / other consideration was tied 


to the Adjusted Revenues earned by the licensee or transferee, and those intangible property 


contracts where the Covered Group had significant control rights; 


d) in respect of the contracts identified under step (c), it reviews the data provided by the licensee 


or other transferee pursuant to the contractual requirements (and requests the data which the 


Covered Group is contractually entitled to if it is not provided by the licensee or other 


transferee) to assess whether the source of the Adjusted Revenues can be determined.  


2464. Reasonable steps do not require the Covered Group to renegotiate intangible property contracts 


with a customer, or to include a reporting requirement in any future contract, or to request additional 


information that it is not entitled to receive under the terms of the contract(s). 


2465. If no data on the source is available to the Covered Group under step (d), it may use the allocation 


keys to source the Adjusted Revenues, as discussed below and in conjunction with the knock-out rule. In 
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respect of the other contracts the Covered Group is permitted to use the global allocation key in conjunction 


with the knock-out rule without first undertaking a review of the contract or contractual information.  


Box 78. Examples – Reasonable steps for intangible property that supports a service or digital 


content 


The following examples illustrate the application of the reasonable steps requirement in the context of 


intangible property used to support services or digital content.  


Example 1  


The Covered Group owns a cartoon character. The cartoon character is a highly valuable and globally 


recognised part of its brand. Theme parks based on the cartoon character have been developed. Given 


this is intangible property supporting a location-specific service, in order for the Covered Group to meet 


the reasonable steps obligation, it should review the contract and/or information reported pursuant to 


the contract to identify the location, and use this information to source the Adjusted Revenues from the 


licensing of the intangible property.  


Example 2  


The Covered Group is a franchisor of a restaurant and has appointed over 700 franchisees 


internationally. Under the terms of the franchise agreements franchisees use intangible property 


developed by the Covered Group (including its brand name, logo and know-how) in return for a 


franchise fee. As the intangible property supports the provision of a location-specific service, in order 


for the Covered Group to meet the reasonable steps obligation, it should review the contracts and/or 


information reported pursuant to the contracts to identify the location, and use this information to source 


the Adjusted Revenues from the licensing of the intangible property. Even though the Covered Group 


has in excess of 200 intangible property contracts, this is a case where it would be expected to review 


each contract to determine the Jurisdiction of use of the service individually because it is intangible 


property supporting a location-specific service.  


Example 3  


The Covered Group provides a licence of patented or copyrighted computer code to a business that 


uses it to further develop and improve its cloud service offering. The licensee pays a fixed upfront fee 


of EUR 15 million and the licence is the Covered Group’s only intangible property contract with that 


customer. The Covered Group is permitted to use the global allocation key without undertaking a review 


of the contract. 


Example 4  


A Covered Group in the entertainment industry licensed its television series to another MNE that 


operates a streaming service for distribution globally across its platform over a twelve month period. 


The commercial nature of the business is such that it also imposes jurisdictional restrictions on where 


certain series can be shown. In return the streaming platform pays a royalty that is based on a revenue 


sharing arrangement (so that it increases with the number of subscribers to the streaming service). The 


reporting that the platform provides includes a breakdown of subscriptions by Jurisdiction, which also 


enables the Covered Group to verify the remuneration and that no breaches of the jurisdictional 


restrictions have occurred. If this was one of the top 200 intangible property customers for the Period 


or if the Covered Group derived Adjusted Revenues from the licensing, sale or other alienation of 


intangible property exceeding EUR 100 million from that customer in a Period, the Covered Group 
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would be obliged to review the terms of the contract. Given the contract includes a royalty that fluctuates 


depending on the number of subscribers to the service, and that the Covered Group has access to this 


information (whether on request or automatically) as part of the contractual arrangement, the 


reasonable steps requirement means that the Covered Group should obtain and use that information 


for the purpose of revenue sourcing. 


Example 5  


A Covered Group receives a one-off fixed payment for an international licence of music to a movie 


production company for incorporation into the soundtrack of a film. It is the only revenue that the 


Covered Group earns in respect of intangible property from that customer. The Covered Group receives 


no information about the movie, its proposed release date or intended Jurisdictions of release. It may 


even be the case that the soundtrack is never incorporated into a movie by the licensee. In those 


circumstances, the Covered Group has no control over when (and even if) the content is used in the 


film, and when or where that film might ultimately be distributed and viewed. If this was one of the top 


200 intangible property customers for the Period or if the Covered Group derived Adjusted Revenues 


from the licensing, sale or other alienation of intangible property exceeding EUR 100 million from the 


customer in a Period, to fulfil the reasonable steps requirement, the Covered Group would certify as 


part of its documentation that the licence fee was a fixed fee and that it did not have significant control 


rights under the terms of the licence and would be permitted to use the allocation keys. If this was not 


one of the top 200 intangible property customers for the Period and the Adjusted Revenues did not 


exceed EUR 100 million, it would also be permitted to use the allocation keys. 


 


Applying the allocation keys and the knock-out rule 


2466. Annex D Section 4(2)(b) provides that if the Adjusted Revenues are derived from a specified large 


intangible property customer or from a contract under which the intangible property supports a location-


specific service, the allocation keys must be applied in the following order: first, the regional allocation key 


and then the global allocation key. 


2467. Specified large intangible property customer is a defined term and covers customers from which 


the Covered Group derives Adjusted Revenues from intangible property if: 


a) The Adjusted Revenues from the licensing, sale or other alienation of intangible property 


exceed EUR 20 million in a Period and the customer is one of the 200 customers from which 


the Covered Group derives the most intangible property Adjusted Revenues in the Period; or 


b) The Adjusted Revenues from the licensing, sale or other alienation of intangible property 


exceed EUR 100 million in a Period. 


2468. The approach is designed to capture the intangible property contracts agreed with specified large 


intangible property customers (as discussed below in paragraph 2483), as well as those contracts for 


intangible property that support location-specific services. This approach aligns with the types of contracts 


for which the reasonable steps requirement involves a review of the contract by the Covered Group. For 


intangible property contracts with specified large intangible property customers and contracts where the 


intangible property supports location-specific services, the Adjusted Revenues that are not sourced using 


reliable indicators should be sourced using the regional allocation key. 
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2469. The regional allocation key applies where the intangible property can be exploited by the licensee, 


purchaser or other transferee with final customers in a particular identified region (which is defined as any 


group of Jurisdictions, irrespective of geographical proximity where the licensee, purchaser or other 


transferee is permitted to exploit intangible property licensed, sold, or otherwise alienated by the Covered 


Group), but the Covered Group does not know the proportions of such use in each Jurisdiction. The 


regional allocation key provides an approximation whereby Adjusted Revenues are treated as arising in 


the Jurisdictions in that identified region, in proportion to their percentage shares of final consumption 


expenditure. This is the same as the regional allocation key that can be used in the context of finished 


goods sold through an independent distributor.  


2470. Using the regional allocation key requires the Covered Group to review the relevant contractual 


arrangement in each case to identify whether the rights to use the intangible property are restricted to a 


particular group of Jurisdictions. For intangible property that supports location-specific services, the region 


would be expected to comprise the Jurisdictions where the location-specific services are performed. For 


contracts with specified large intangible property customers, the analysis must be undertaken on a per 


contract basis and the identified region will comprise the Jurisdictions where the relevant contract permits 


the licensee, purchaser or other transferee to exploit the intangible property. If the rights are so restricted, 


the identified region comprises those Jurisdictions and the Adjusted Revenues are allocated to each of 


those Jurisdictions in proportion to final consumption expenditure.  


2471. The regional allocation key is used in priority for contracts with specified large intangible property 


customers, recognising that there may be cases where a contract limits the rights of the licensee to exploit 


the intangible property to particular Jurisdictions, for example, as a way for the Covered Group to manage 


the protection of its underlying intellectual property rights. The regional allocation key is also used in priority 


for intangible property contracts where the intangible property supports a location-specific service 


recognising that in those cases the Covered Group is more likely to be in a position to tie the Adjusted 


Revenues to an identified region. There is no positive obligation to use the regional allocation key in cases 


where the intangible property contract is not a contract with a specified large intangible property customer 


and the intangible property does not support a location-specific service. This approach is designed to limit 


the burden of compliance for less valuable intangible property customer relationships that do not relate to 


location-specific services. 


2472. As the regional allocation key is an allocation key within the meaning of Article 6(3)(c), the regional 


allocation key will only be considered a reliable method after the Covered Group has taken reasonable 


steps to identify enumerated indicators and has been unable to do so with respect to some portion of 


Adjusted Revenues, and after the application of the knock-out rule, as set out in Article 6(3)(a)(iii)(C).  


2473. The reasonable steps requirement is discussed above. With respect to the knock-out rule, and as 


noted in the discussion on the Article 6(3)(a)(iii), the knock-out rule is treated as automatically satisfied in 


the context of the regional allocation key, by virtue of the identification of the identified region. 


2474. In practice, the review of information necessary to apply the regional allocation key would take 


place at the same time as the review to identify the contracts respect of which the licence fee / royalty / 


other consideration was tied to the Adjusted Revenues earned by the licensee or transferee, and those 


intangible property contracts where the Covered Group had significant control rights. In other words, in 


fulfilling the reasonable steps requirement, the Covered Group would identify the contracts in respect of 


which diligence was required to seek reliable indicators. Where no reliable indicators are identified, the 


Covered Group should review the contract to understand whether a regional restriction applied to confirm 


whether the regional allocation key should be used. This means that when the Covered Group evaluates 


its intangible property contracts to identify those where there is a revenue share and where it has significant 


control, it should also identify which of those contracts include jurisdictional or regional restrictions.  
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Box 79. Examples – Regional allocation key for intangible property 


The following examples illustrate the relevance of the regional allocation key for intangible property.  


Example 1  


The Covered Group has a small number of intangible property contracts (fewer than 100). It licenses 


intangible property that is related to a finished good. This is a brand that is attached to clothing. The 


Covered Group has licensed the brand to a regional distributor, and the contract provides that the 


distributor is entitled to exploit the brand in Jurisdictions A, B and C. That is the only intangible property 


contract that the Covered Group has with the regional distributor. The licensee pays a fixed fee upfront 


of EUR 25 million and is one of the top 200 intangible property customers for the Period, and as such, 


for that Period, the licensee is a specified large intangible property customer of the Covered Group. The 


contract does not require any reporting by the licensee of sales made in each Jurisdiction. The Covered 


Group does not have authority over the production or distribution chain used by the distributor. While 


the Covered Group does not have enumerated indicators to source Adjusted Revenues in the precise 


proportions to each Jurisdiction, it does have sufficient reliable information to use the regional allocation 


key. The Adjusted Revenues are sourced to Jurisdictions A, B and C in proportion to their respective 


shares of  final consumption expenditure.  


Example 2  


A Covered Group licenses the patented formula of a successful drug to a third party that is entitled to 


exploit the patent globally. The licence generates substantial Adjusted Revenues for the Covered Group 


and the licensee is one of its specified large intangible property customers. The Covered Group is 


entitled to a royalty that fluctuates depending on the sales made by the licensee. Under the terms of 


the licence, the licensee is required to report the underlying sales information relating to the licensee’s 


sales of the drug, on a region-by-region basis. The Covered Group uses the sales information to verify 


the level of remuneration received. Given that the Covered Group has access to such information 


(whether on request or automatically) as part of the contractual arrangement, the reasonable steps 


requirement means that the Covered Group should obtain and use that information for the purpose of 


revenue sourcing. Although the Covered Group does not receive a Jurisdiction-by-Jurisdiction 


breakdown of the licensee’s sales, it can approximate those sales using the regional sales information 


and the regional allocation key. 


 


2475. The global allocation key applies in three situations. First, to contracts with specified large 


intangible property customers where no regional restriction is imposed on the licensee’s or transferee’s 


right to use the intangible property. Second, to intangible property contracts where the intangible property 


supports a location-specific service but no regional restriction is imposed on the licensee’s or transferee’s 


right to use the intangible property (expected to be limited in practice). The third situation is in respect of 


all other intangible property contracts (i.e. those that are not with specified large intangible property 


customers and that do not support location-specific services).  


2476. The global allocation key means that the Adjusted Revenues from intangible property are 


apportioned to all Jurisdictions in proportion to their respective shares of final consumption expenditure. 


Provided the Covered Group has followed the reasonable steps requirement and is not required to apply 


the regional allocation key, then no negative inference should be drawn where a Covered Group uses the 
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global allocation key to source Adjusted Revenues from intangible property used to support a service in 


such circumstances. 


2477. If the Covered Group is using the global allocation key, then it must also apply the knock-out rule, 


as required by Article 6(3)(a). This is the same concept as discussed above for the tail-end revenues from 


the sale of finished goods through an independent distributor (see paragraph 2206 above), for components 


(see paragraph 2234) and for other services (see paragraph 2424 above). The knock-out rule would apply 


in cases where the Covered Group knows, based on law or regulation or documented structural 


commercial impediment that the finished good, or services supported by the intangible property should not 


be used in a Jurisdiction. However, given the Covered Group will only be applying the global allocation key 


in cases where it is expected to have limited visibility over the licensee’s or transferee’s use of the intangible 


property, where it is not required to use the regional allocation key and that information about the use of 


the service that is supported by that intangible property is further removed, it is recognised that it may still 


be challenging to apply the knock-out rule. 


2478. See also discussion of the component allocation key in the context of components for an example 


of the mechanical application of the allocation key and the knock-out rule. 


Box 80. Examples – Knock-out rule for intangible property 


The following examples illustrate the application of the knock-out rule in the context of intangible 


property.  


Example 1  


The Covered Group licenses intangible property that supports a service, by providing copyrighted 


computer code that is used by businesses to develop their own cloud and software business. The 


license does not specify a limitation on the Jurisdictions in which the licensee may ultimately exploit the 


copyrighted computer code. However, because of limited intellectual property law protection in 


Jurisdiction A, the senior management decided that it should protect the Covered Group, and instructed 


its operational team to enter into subsequent agreements with all of its licensees of intangible property 


that they would not exploit the computer code in Jurisdiction A. The global allocation key is applied but 


removing Jurisdiction A from the allocation.  


Example 2  


The Covered Group licenses music to a range of international customers. The contracts do not provide 


for any restriction on the Jurisdictions where the music can be played, and the Covered Group does not 


have any reporting, revenue share or control over the use of the music in the advertisements. However, 


music is banned in Jurisdiction B, and regulatory requirements mean that the playing of music in 


Jurisdiction B is likely to attract a fine or sanction. The global allocation key is applied, but Jurisdiction 


B is removed from the allocation. 


 


Overview – Intangible property not otherwise covered 


2479. Annex D Section 4(3)(a)(i) and (b) outline the indicators for sourcing Adjusted Revenues from 


intangible property that is not related to a finished good or component and does not support the provision 


of a service or digital content. These are catch-all categories, to ensure that all Adjusted Revenues from 
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intangible property can be sourced. They are expected to be relatively limited categories. These are cases 


where the very nature of the intangible property means that there could not be an identifiable finished 


Good, component, service, or digital content. The Covered Group would be required to demonstrate why 


the intangible property could not be related to a finished good or component nor support a service or digital 


content as defined above.  


Box 81. Examples – Intangible property not otherwise covered 


The following examples illustrate when intangible property is and is not included in this category:  


Example 1  


The Covered Group is a pharmaceutical company. It licenses intangible property that is at an early 


stage of development. The drug is being used in clinical trials, but no marketing authorisation has been 


granted in respect of the drug in any Jurisdiction. It is therefore intangible property that is not at a stage 


where it can be related to a finished good or component. Once a marketing authorisation is issued the 


intangible property will be considered to be capable of producing saleable products and the Adjusted 


Revenues should be considered Adjusted Revenues from intangible property that relates to a finished 


good and the rule in Article 7(1)(a) should apply. 


Example 2  


The Covered Group is a pharmaceutical company. It licenses the right to use an active ingredient which 


is at research and testing stage, for which it will receive a milestone payment of EUR 10 million once a 


marketing authorisation is received in Region A. The research and development is undertaken at 


different clinical research sites internationally. A marketing authorisation is provided for Region A. At 


that point, the Adjusted Revenues (including the milestone payment) are considered to be derived from 


intangible property related to finished goods and should be sourced to the Jurisdictions comprising 


Region A. 


 


2480. The sourcing rule is the Jurisdiction of use of the intangible property. As is the case for other 


services, this can be a challenging concept to apply. Given that there could be no final customer of a 


finished good or service, the Jurisdiction of use for this purpose refers to the Jurisdiction the licensee, 


purchaser or other transferee uses the intangible property in their own business. For example, where a 


patented formula for a pharmaceutical ingredient is licensed and that formula is not related to a finished 


good or component, the Jurisdiction of use will typically be the location of the research and development 


centres of the licensee where that licensee is conducting its work to test whether it is feasible to incorporate 


the ingredient into a new product. 


2481. The rules relating to intangible property not otherwise covered are therefore split into two sub-


categories: the first deals with contracts with specified large intangible property customers (paragraph 3(a)) 


and the second deals with all remaining contracts (paragraph 3(b)). The reason for splitting the intangible 


property not otherwise covered into two sub-categories is to balance the burdens and rewards from 


requiring additional diligence for contracts with larger customers falling within this category. 
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Paragraph 3 


Indicators – Intangible property not otherwise covered – specified large intangible property 


customers 


2482. Annex D Section 4(3)(a)(i) sets out the indicators which could be used for contracts with specified 


large intangible property customers where the intangible property is not related to a finished good or 


component and does not support a service or digital content.  


2483. Specified large intangible property customer is defined in Annex D Section 7 as a customer from 


which Adjusted Revenues from intangible property are derived and where those Adjusted Revenues 


exceed EUR 20 million in a Period and the customer is one of the largest 200 intangible property contracts 


of the Covered Group by Adjusted Revenues. The intangible property contracts that the Covered Group 


has must be aggregated on a per customer basis to determine the specified large intangible property 


customers. The term specified large intangible property customer also includes any customer with which 


the Covered Group has an intangible property contract and the Adjusted Revenues from the licensing, sale 


or other alienation of intangible property to that customer exceed EUR 100 million in a Period. This 


approach is aligned with the reasonable steps requirement that applies to other parts of the section.  


2484. If the Covered Group had no intangible property customers from which it derived EUR 20 million 


in a Period, then they do not apply the rule for specified large intangible property customers, and would 


proceed to paragraph 3(b). If the Covered Group had 350 intangible property customers from which it 


derived more than EUR 100 million in a Period where the intangible property under each contract did not 


relate to a finished good or component or support a service or digital content, then paragraph 3(a) would 


apply to the Adjusted Revenues derived from all 350 customers.  


2485. To apply this rule, the first step is to identify the intangible property contracts with specified large 


intangible property customers. The mechanism for doing so must be documented so that it can be available 


for review by tax administrations.   


2486. There is one enumerated indicator listed in this paragraph 3(a)(i). This is the Jurisdiction identified 


in the contract or any other commercial documentation as the Jurisdiction where the intangible property 


will be used. 


2487. The use of these enumerated indicators is subject to the requirement that they be “reliable 


indicators”. This means that the information must credibly indicate the Jurisdiction of use of the intangible 


property and must be verifiable as provided in Article 6(3)(b)(i)). 


Box 82. Example – Place of use and reliable indicators for specified large intangible property 


customers 


The following example illustrates the place of use and the application of reliable indicators in this context 


of specified large intangible property customers.  


The Covered Group is a pharmaceutical company. It licenses the right to use an active ingredient which 


is at research and testing stage, for which it receives a milestone payment of EUR 50 million on the 


completion of successful clinical trials. The ingredient has not yet received marketing authorisation in 


any market, and as such this is intangible property covered by paragraph 3 as there is no finished good 


related to the intangible property and no service supported by the intangible property. As the Adjusted 
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Revenues received from the licensee exceed EUR 20 million and it is one of the Covered Group’s 


largest 200 intangible property customers by Adjusted Revenues for the Period, the licensee is a 


specified large intangible property customer and Covered Group must take reasonable steps to apply 


the enumerated indicators in paragraph 3(a). The Covered Group reviews the contract and commercial 


documentation. This includes information on the place where the licensee is performing the scientific 


research, experiments, test and trials. This information is an enumerated reliable indicator because it is 


consistent with the sourcing rule (which is the place of use of the intangible property), and the 


information has been collected for commercial purposes.  


 


2488. It is always the case that the Covered Group may use another reliable indicator under Article 


6(3)(b)(i). The application is not mandatory, but where the Covered Group has reliable information other 


than information in the contract or other commercial documentation, it may be able to use it. 


Box 83. Example – Another reliable indicator for specified large intangible property customers 


The following example illustrates the principles of another reliable indicator in the context of specified 


large intangible property customers. 


The Covered Group is a pharmaceutical company. It licenses the right to use an active ingredient to a 


subsidiary of another large pharmaceutical group which is at research and testing stage, for which it 


receives a milestone payment of EUR 50 million on the completion of successful clinical trials. This is 


the Covered Group’s only intangible property contract with that subsidiary. The ingredient has not yet 


received marketing authorisation in any market, and as such this is intangible property covered by 


Article 7(1)(e)(iii) as there is no finished good related to the intangible property and no service supported 


by the intangible property. As the Adjusted Revenues received from the licensee exceed EUR 20 million 


and it is one of the Covered Group’s largest 200 intangible property customers by Adjusted Revenues 


for the Period, the licensee is a specified large intangible property customers. During the Period, the 


licensee opens a global centre of excellence for research and development. A number of scientific 


research journals report that all of the licensee’s research and development is now undertaken at the 


research and development centre. As the information produces results that are consistent with the 


sourcing rule (in that it identifies the place of use of the intangible property by the licensee) and is 


verified by third parties (the scientific research journals) that collect the information for their own 


commercial reasons (content in their publication), it can be treated as another reliable indicator for 


purposes of Article 6(3)(b)(i). 


 


2489. Article 6(3)(b)(ii) provides that the Covered Group may use an alternative reliable indicator. The 


application of an alternative reliable indicator is also not mandatory. 


Allocation key – Intangible property not otherwise covered – specified large intangible 


property customers 


2490. Annex D Section 4(3)(a)(ii) provides that for remaining Adjusted Revenues to be sourced using 


the aggregate headcount allocation key. As the aggregate headcount allocation key is an allocation key 


within the meaning of Article 6(3)(c), the prerequisites for it to be a reliable method in accordance with 


Article 6(3)(a)(iii) are that the use of the allocation key is expressly permitted in the rule (which is the case 







564    


      
  


for this rule); that the Covered Group demonstrates that it has taken reasonable steps to identify an 


enumerated indicator and concluded that no such reliable indicator is available; and that the knock-out rule 


is applied. The latter two are discussed in turn. 


2491. Reasonable steps means, in this context, that the Covered Group must review the information 


contained in the contract, as well as review information held by a client account manager (if any), to 


determine whether it has any reliable information on the place of use of the intangible property is in its 


possession. It does not require that the Covered Group contact the customer specifically to ask for 


information on the place of use of the intangible property. It does not require seeking to amend an existing 


contract to add a new reporting obligation, nor to insert such a requirement in a future contract with the 


customer. While a Covered Group is not precluded from taking measures beyond the reasonable steps 


described, should it wish to do so, there can be no negative inference in respect of a Covered Group that 


met the reasonable steps requirement and then proceeded to use the allocation key in respect of any 


remaining Adjusted Revenues. However, it is recognised that for many Covered Groups it is not 


commercial practice for place of use of intangible property to be recorded in a contract or for customers to 


provide any reporting on the place of use. This may be because the place of use of the intangible property 


can be conceptually difficult to identify. It may also be because the information is not required by the 


Covered Group entering the intangible property contract, or such information may be commercially 


sensitive for the customer.  


2492. A Covered Group that applies the aggregate headcount allocation key is also required by Article 


6(3)(a)(iii) to apply the knock-out rule. However, given the nature of intangible property that is not yet 


commercialised, and the fact that after having taken the steps above in respect of the contracts with 


specified large intangible property customers there are still no reliable indicators available, it may still be 


challenging to apply the knock-out rule. This may mean that the aggregate headcount allocation key 


applies to more than 100 Jurisdictions. 


2493. The aggregate headcount allocation key operates as described in paragraph 2390 onwards. It 


provides that the Adjusted Revenues should be allocated in proportion to the aggregated employee 


headcount for each Jurisdiction as reported in the aggregated country-by-country reporting statistics of the 


UPE Jurisdiction of the licensee, purchaser or other transferee. This information will be provided by the 


OECD. The Covered Group is not required to determine whether the customer did in fact file a country-by-


country report, nor is the Covered Group required to determine the actual jurisdictional breakdown of the 


customer’s employees. 


2494. To apply the aggregate headcount allocation key, the Covered Group must know that the customer 


is a member of a broader international group and where the UPE of that group is based. Often this will be 


straightforward but, in some cases, it may not be. Where this rule applies, the Covered Group is required 


to make reasonable efforts to determine whether the specified large intangible property customer is part 


of a wider group and if so, where the UPE of the customer is resident. As set out in paragraph 2403, this 


requires it to check the information that it has in its possession, and other information that is accessible to 


the Covered Group and to document its research process. The Covered Group is not required to ask the 


customer, nor is the Covered Group expected to undertake involved research of public sources to 


understand whether the customer is a member of a wider group.  


2495. If the Covered Group can identify the UPE, then it may use information on the UPE’s headquarters, 


principal place of business, or place of incorporation to apply the aggregate headcount allocation key. If 


after the application of reasonable efforts, no information is available, the Covered Group may assume the 


UPE is resident in the same Jurisdiction as the customer. Paragraphs 2405 through 2407 outline how the 


aggregate headcount allocation key is applied when country-by-country reporting data is not available or 


is not fully disaggregated by Jurisdiction. 
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Indicators – Intangible property not otherwise covered – other intangible property contracts 


2496. Annex D Section 4(3)(b) sets out the indicators which could be used for intangible property 


contracts that are not with specified large intangible property customers where the intangible property is 


not related to a finished good or component and does not support a service or digital content.  


2497. The indicators permitted for this situation are information contained in the contract or commercial 


documentation on the place of use; the location of the licensee or transferee; the billing address of the 


licensee or transferee; another reliable indicator; and an alternative reliable indicator.  


2498. The use of these indicators is subject to the reliability tests in Article 6(3)(b)(i). For example, there 


may be cases where the Covered Group has actual knowledge that the billing address is not the place of 


use of the intangible property and in those cases, it would not be considered to produce results that are 


consistent with the sourcing rule and therefore would not be reliable as required in Article 6(3)(b).  


Box 84. Examples – Place of use and reliable indicators for intangible property not otherwise 


covered 


The following examples illustrate the place of use and the application of reliable indicators in this 


context.  


Example 1  


The Covered Group is a pharmaceutical company. It licenses the right to use an active ingredient which 


is at research and testing stage, for which it receives a milestone payment of EUR 10 million on 


successful completion of a development phase. This contract is the only intangible property contract 


the Covered Group has with that licensee. The ingredient has not yet received marketing authorisation 


in any market, and as such this is intangible property covered by Article 7(1)(g) as there is no finished 


good related to the intangible property and no service supported by the intangible property. The 


Covered Group reviews the contract and commercial documentation. This includes information on the 


place where the licensee is performing the scientific research, experiments, test and trials. This 


information is a reliable indicator because it is consistent with the sourcing rule (which is the place of 


use of the intangible property), and the information has been collected for commercial purposes.  


Example 2  


The facts are the same as Example 1, except that there is no information in the contract or commercial 


documentation on the location where the scientific research, experiments, test and trials are conducted. 


The Covered Group has a billing address for the licensee and uses that address to raise the invoice to 


the licensee. The billing address is a reliable indicator because it is consistent with the sourcing rule 


(which is the place of use of the intangible property), and the information has been used for commercial 


purposes (raising the invoice). 


Example 3  


The facts are the same as Example 2, except that, because of the sensitive nature of the intangible 


property, it is commercial practice for the Covered Group to conduct some due diligence on the licensee, 


as part of efforts to protect the Covered Group from reputational risk. In the course of doing so, the 


relevant employee notices that the billing address is in a Jurisdiction that the Covered Group has never 


dealt with before, and which does not match other information about the licensee’s operations. The 


billing address does not appear to be a reliable indicator, because they are not consistent with the 
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sourcing rule, which is the place of use of the intangible property and which appears to be unconnected 


with the other operations of the licensee. Although the requirements of reliability do not require the 


Covered Group to actively investigate every billing address (note Example 2), because the Covered 


Group is already undertaking this information gathering in the course of its commercial operations, the 


information should be used. In this case, the billing address cannot be used, and the Covered Group 


must seek other information on the place of use of the intangible property. Given that the Covered 


Group is already undertaking due diligence on the licensee, it knows that the licensee has research 


facilities in Jurisdictions A and B. The facilities appear to be the same size and are marketed as having 


equal importance in the licensee’s operations. The Covered Group sources the Adjusted Revenues in 


equal proportions to Jurisdiction A and B. Because this information is consistent with the sourcing 


principle, and the information was obtained for the Covered Group’s commercial purposes, the 


information meets the conditions of Article 6(3)(b)(i) and is another reliable indicator.  


 


Section 5 – User Data  


Paragraph 1 


Overview  


2499. Article 7(1)(f) and Annex D Section 5 provide revenue sourcing rules for user data. This category 


captures business models that monetise user data generated on a digital interface by selling, licensing or 


otherwise alienating it to unrelated third parties. It means that the Covered Group is earning a specific 


stream or Adjusted Revenues from providing the rights to the user data to another party as a business; it 


does not relate to cases where the business is using user data in improving its own commercial success.  


2500. User data can be generated by users and provided to a Covered Group, or can be collected by 


the Covered Group based on the user’s observed behaviour and preferences.  


2501. User data includes information such as a user’s habits, spending, location, environment, usage of 


services, hobbies, or personal interests, including anonymised and aggregated data (including geolocation 


information and user traffic levels). The data may be collected as raw data by the Covered Group (e.g. the 


manufacturer / seller of a home heating system collecting data about energy use, or a social media 


company collecting data about its users) or it may be acquired from another business.  


2502. The term user means any person accessing a service, but does not include the provider of the 


service (or a Group Entity of the same Covered Group as that provider) or employees of the provider. 


Sourcing rule  


2503. Article 7(1)(f) states the revenue sourcing principle which is that Adjusted Revenues from sale, 


licensing or other alienation of user data are sourced to the location of the user that is the subject of the 


data. In this way, the sourcing rule reflects the approach for advertising as the Adjusted Revenues are 


sourced to the Jurisdiction(s) where the user is located, and not to the location of the business that pays 


for the data. The reference to “licensing, sale, or other alienation” ensures that all forms of Adjusted 


Revenues generated from the exploitation of user data are captured, without creating any inference as to 
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whether such transactions are in fact in the form of a sale, license or other legal arrangement; provided, 


however, that this only applies to the extent such receipts qualify as Adjusted Revenues.  


2504. Annex D Section 5(1) refers to the rules that apply for the purposes of identifying a reliable method 


that may be used to source Adjusted Revenues derived from user data. 


Paragraph 2 


Indicators  


2505. Annex D Section 5(2) sets out the indicators which could be used for user data. These are the 


same as those used for online advertising, i.e., the user profile information of the user; the geolocation of 


the device of the user through which the data is transferred; or the IP address of the device of the user 


through which the data is transferred. A discussion on each of the indicators is included in paragraphs 


2261 through 2264. The discussion on how the reliability tests applies to IP addresses is included at 


paragraphs 2266 and 2267. 


2506. As per the definition of reliable indicator in Article 6, another reliable indicator or an alternative 


reliable indicator could be used if there is another type of information that identifies the location of the user.  


Box 85. Example – Another reliable indicator for user data 


The following example illustrates the principles of another reliable indicator in the context of user data. 


The Covered Group operates an online marketplace that sells a wide range of consumer products. It 


sells data to a new entrant in the wearable technology market aggregating the user data it has on 


consumer buying preferences in region A. It compiles the data based on a combination of the delivery 


addresses and billing information used by purchasers of wearable technology through its platform. 


Because this information is consistent with the sourcing rule (in that it identifies the location of the 


users), it is based on information collected for commercial purposes (in that it is the information used to 


complete transactions on the site), it meets the definition of a reliable indicator in Article 6(3)(b), and it 


is another reliable indicator under Article 6. 


 


Section 6 – Immovable property 


Paragraph 1 


Overview 


2507. Article 7(1)(g) and Annex D Section 6 provide revenue sourcing rules for immovable property. To 


the extent that Adjusted Revenues derived from sale, lease or other alienation of immovable property are 


included in the Covered Group’s Adjusted Revenues (as determined by the relevant accounting standard), 


they are also sourced for the Convention.  
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2508. Immovable property is a defined term. Adjusted Revenues from immovable property could include 


rental income, sale of real estate, or Adjusted Revenues derived from the sale of a right to explore or 


exploit a natural resource (provided it was not excluded under the extractives activities, for example, a right 


to exploit an agricultural area). It would not include the Adjusted Revenues or gains from a financial asset 


which had as its underlying basis an interest in immovable property (such as a mortgage-backed security). 


These assets, if they are included as Adjusted Revenues, would be sourced all together with other non-


customer revenues in Article 7(2) (discussed in paragraph 337). In some Jurisdictions, ownership of 


apartments and other premises is evidenced as share ownership in a company. To the extent sales of 


those apartments or other premises or revenue earned from leasing those apartments or premises is 


recognised as comprising Adjusted Revenues, it too would be regarded as Adjusted Revenues derived 


from immovable property. 


Sourcing rule 


2509. Article 7(1)(g) states the revenue sourcing principle, which is the location of the immovable 


property.  


2510. Annex D Section 6(1) refers to the rules that apply for the purposes of identifying a reliable method 


that may be used to source Adjusted Revenues derived from immovable property. 


Paragraph 2 


Indicators 


2511. Annex D Section 6(2) sets out the indicators which could be used for immovable property, being 


the Jurisdiction of the address of the property or the Jurisdiction granting the right to exploit the immovable 


property. As per the definition of reliable indicator in Article 6, another reliable indicator or an alternative 


reliable indicator could be used if there is another type of information that identifies the location of the 


immovable property. 


Section 7 – Definitions relevant to Article 6, 7 and Annex D 


General definitions 


2512. Annex D Section 7(a) defines “final consumption expenditure” as the  final consumption 


expenditure value for the most recent calendar year that does not end after the Period ends, expressed at 


current United States dollars as published by the United Nations for a Jurisdiction, or if no such value is 


available for any of the five calendar years that immediately precede the Period, the value in current United 


States dollars as published by the World Bank. If no such value is available for a Jurisdiction for any of the 


five calendar years that immediately precede the Period, an approximation is calculated based on that 


Jurisdiction’s gross national income or Gross Domestic Product (in that order and based on availability) 


and the simple average of the ratio of  final consumption expenditure to gross national income or Gross 


Domestic Product for all Jurisdictions for which  final consumption expenditure was available. It is a 


macroeconomic proxy that is used as a back-up proxy for certain allocation keys. 


2513. Annex D Section 7(b) defines “gross national income” as the gross national income value for the 


most recent calendar year that does not end after the Period ends, expressed at current United States 


dollars as published by the United Nations for a Jurisdiction, or if no such value is available for any of the 


five calendar years that immediately precede the Period, the value in current United States dollars as 
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published by the World Bank. It is a macroeconomic proxy that is used as a back-up proxy for certain 


allocation keys. 


2514. Annex D Section 7(c) defines “identified region”. The meaning of identified region is discussed in 


paragraph 2202.  


2515. Annex D Section 7(d) defines “immovable property”. The meaning of immovable property is 


discussed in paragraph 2508.  


2516. Annex D Section 7(e) defines “intangible property”. The meaning of intangible property is 


discussed in paragraph 2428. 


2517. Annex D Section 7(f) defines “location-specific services”. The meaning of location specific services 


is discussed in paragraphs 2241. 


2518. Annex D Section 7(g) defines “specified large customer”. The meaning of specified large customer 


is discussed in paragraph 2375 onwards. 


2519. Annex D Section 7(h) defines “specified large intangible property customer”. The meaning of 


specified large intangible property customer is discussed in paragraph 2467 onwards. 


2520. Annex D Section 7(i) defines “transaction”. The meaning of transaction is discussed in paragraph 


233 onwards.    


Paragraphs 10 to 19 


Allocation keys 


2521. Annex D Section 7(j) defines “aggregate headcount allocation key”. The meaning of aggregate 


headcount allocation key is discussed in paragraph 2391 onwards. 


2522. Annex D Section 7(k) defines “cargo air transport allocation key”. The meaning of cargo air 


transport allocation key is discussed in paragraph 2323 onwards. 


2523. Annex D Section 7(l) defines “cargo non-air transport allocation key”. The meaning of cargo non-


air transport allocation key is discussed in paragraph 2344 onwards. 


2524. Annex D Section 7(m) defines “component allocation key”. The meaning of component allocation 


key is discussed in paragraph 2237. 


2525. Annex D Section 7(n) defines “excess tail-end revenues allocation key”. The meaning of excess 


tail-end revenues allocation key is discussed in paragraph 2215 onwards. 


2526. Annex D Section 7(o) defines “global allocation key”. The meaning of global allocation key is 


discussed in paragraph 2213.  


2527. Annex D Section 7(p) defines “lower income jurisdiction allocation key”. The meaning of lower 


income jurisdiction allocation key is discussed in paragraph 2207 onwards. 


2528. Annex D Section 7(q) defines “passenger air transport allocation key”. The meaning of passenger 


air transport allocation key is discussed in paragraph 2314 onwards. 
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2529. Annex D Section 7(r) defines “passenger non-air transport allocation key”. The meaning of 


passenger non-air transport allocation key is discussed in paragraph 2335. 


2530. Annex D Section 7(s) defines “regional allocation key”. The meaning of regional allocation key is 


discussed in paragraph 2202 onwards. 


2531. Annex D Section 7(t) defines “service allocation key”. The meaning of service allocation key is 


discussed in 2419 onwards. 
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Annex E – Supplementary provisions for Section 1 of Part V 


Section 1 – Transition periods 


Paragraph 1 


2532. In order to aid newly in-scope Covered Groups and covered segments, a more accommodating 


application of the revenue sourcing rules will apply, recognising the challenges Groups and disclosed 


segments are likely to face in building new systems to comply with Amount A, in particular with respect to 


revenue sourcing, and the inevitable learning and refinements that will be needed. There are two aspects 


to this accommodation. One aspect of this transitional approach is to provide the ability for a Covered 


Group / covered segment to have access to allocation keys in the short-term, which is provided for in 


paragraph 2. The second aspect is the “soft landing” which provides a Group / disclosed segment with a 


period of learning and refinement once it starts applying the ordinary revenue sourcing rules. It is this soft 


landing which is contained in paragraph 1. 


2533. The purpose of the transitional rules is to allow sufficient time to enable Covered Groups to develop 


the systems required for complying with the revenue sourcing rules, while also ensuring that revenue can 


be sourced in the period until such systems are operational. Paragraph 1 established that Parties will 


provide that for Covered Groups and covered segments during the revenue sourcing transitional period, 


no adjustment to their revenue sourcing will apply provided reasonable measures to apply the rules have 


been taken.   


Paragraph 2 


2534. Paragraph 2 provides that Parties shall allow for an initial revenue sourcing transition phase for 


the first years of application of Amount A. This means that during the initial revenue sourcing transition 


phase, for all categories of Adjusted Revenues, the Covered Group is allowed to use an allocation key as 


a way to comply with its revenue sourcing obligations (which in most cases will be the global allocation 


key), notwithstanding the requirement of applying a reliable method in Article 6. As noted above, the soft 


landing provides a Covered Group with a period of learning and refinement once it starts applying the 


ordinary revenue sourcing rules. The initial revenue sourcing transition phase lasts for, at most, the first 


three Periods that the MLC is in effect.  


2535. The provision of this transitional rule is to allow sufficient time to enable Covered Groups to develop 


the systems required for complying with the revenue sourcing rules, while also ensuring that revenue can 


be sourced in the period until such systems are operational.  


2536. Paragraph 2 requires that Parties provide that the Covered Group is permitted to use the relevant 


allocation key for the initial revenue sourcing transition phase.  


2537. Paragraph 2 also obliges Parties to provide that the Covered Group is able to use the methods 


described in paragraph 2(a) through (e) (which are allocation keys, apart from Adjusted Revenues from 


the sale of finished goods through an independent distributor), without having to meet the conditions set 


out in Article 6. This means that it is permitted to use an allocation key even where one is not otherwise 


authorised by the rule itself; it is not required to demonstrate that it has taken reasonable steps to obtain 


enumerated reliable indicators; and it would not be required to apply the knock-out rule. 
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2538. Paragraph 2 is permissive. It means that the use of the allocation key is not required in this period 


but is available for any or all of the Covered Group’s revenue sourcing. This also means that it may still 


choose to seek reliable indicators before using the allocation key, and it may choose to apply the knock-


out rule.  


2539. Subparagraphs (a) through (e) set out which method or allocation key that the Parties shall permit 


to be used for each category of Adjusted Revenues. This means that the Covered Group would be required 


to categorise the Adjusted Revenues in order to apply the relevant keys.  


2540. Paragraph 2(a)(i) includes an anti-avoidance rule which adjusts how the allocations in paragraph 


2(a) for Adjusted Revenues from finished goods sold through an independent distributor are made. It 


applies where the Covered Group knows or has a reasonable basis to conclude that the finished goods 


sold through an independent distributor are primarily delivered outside the Jurisdiction of the independent 


distributor. In those circumstances, the Covered Group must allocate the Adjusted Revenues using the 


regional allocation key if it can identify an identified region where the finished goods were delivered to final 


customers. If it cannot identify such an identified region, it must source the Adjusted Revenues using the 


global allocation key.  


2541. Paragraph 2(a)(ii) provides that Parties allow the allocation method for finished goods sold through 


independent distributors. This 85/5/10 allocation, which is based on sourcing of 85 per cent of the 


unsourced Adjusted Revenues to the location of the independent distributor; 5 per cent to Lower Income 


Jurisdictions (the existing tail-end revenues allocation); and 10 per cent to the other remaining 


Jurisdictions. The rule also prevents double counting, for example, when the independent distributor is 


also a Lower Income Jurisdiction, in which case it only receives the allocation under the rule for the 


independent distributor.  


Box 86. Example – 85/5/10 rule 


The following example illustrates the application of the default 85/5/10 rule for Adjusted Revenues from 


finished goods through independent distributors.  


The Covered Group has EUR 1 billion in Adjusted Revenues received from the sale of finished goods 


sold through independent distributors for which it does not have information available to apply a reliable 


indicator. Based on the 85/5/10 rule, EUR 0.85 billion is allocated based on the location of the 


independent distributors. The means that the Covered Group looks at each Jurisdiction in which its 


independent distributors are located, to add the Adjusted Revenues it receives from those independent 


distributors in that Jurisdiction and multiplies this by a factor of 0.85. The next EUR 0.05 billion is 


allocated to Lower Income Jurisdictions that do not have an independent distributor. The last EUR 0.1 


billion is allocated to the remaining Jurisdictions, that are not also the location of independent 


distributors or Lower Income Jurisdictions. 


 


2542. In the case paragraph 2(a)(ii) cannot apply, for example when the Covered Group has no 


information on the location of the independent distributors, paragraph 2(b) provides that Parties allow that 


Adjusted Revenues from finished goods sold through independent distributors will be sourced using the 


global allocation key.  
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2543. Subparagraph (c) obliges that Parties provide the allocation key for components, which is the 


component allocation key.  


2544. Subparagraph (d) requires that Parties provide the allocation key for other services, which is the 


service allocation key.  


2545. Subparagraph (e) requires that Parties provide the allocation key for all other cases, which is the 


global allocation key. 


Paragraph 3 


2546. Unlike for the exclusion of revenues and profits of a qualifying extractives group, no initial transition 


period providing for simplified reliance on financial statements has been proposed for the exclusion of 


revenues and profits in respect of regulated financial institutions. This is because the exclusion with respect 


to a Group containing one or more regulated financial institutions will not be associated with as significant 


IT system build requirements and is therefore considered simpler to apply. However, it is recognised that 


there may be certain factual determinations and matters of judgement for such Groups in applying the 


rules. For this reason, an advance certainty review process is also provided for Groups and disclosed 


segments conducting regulated financial services. As such, a three Period soft landing phase is provided 


in paragraph 3 for Parties to provide for a limited period of learning and refinement in the context of that 


certainty process. 


Paragraph 4 


2547. Paragraph 4 obliges that Parties provide a transition for qualifying extractives groups and for 


disclosed segments of qualifying extractives groups. As with revenue sourcing, the purpose of the 


transitional approach to the application of the rules for qualifying extractives groups is to allow sufficient 


time to enable Groups to develop the systems required for complying with the rules, while also ensuring 


that qualifying extractives groups can determine whether they are in scope of the rules for Periods until 


such systems are operational. It is also recognised that this transition period will provide additional time for 


tax administrations, particularly those from developing countries, to prepare to engage in the more detailed 


compliance review process.  


2548. As is the case for revenue sourcing, there are two aspects to the transitional period. The first 


element is that the substantive rules on Amount A include an initial extractives transition phase for 


qualifying extractives groups. In the initial extractives transition phase, a qualifying extractives group may 


use the steps outlined in paragraph 5 instead of following the steps outlined in Article 3 (as modified by 


Annex C Section 3). The second element, contained in paragraph 4, is that for the initial extractives 


transition phase (to the extent it is needed) and the three consecutive Periods that immediately follow, 


provided a qualifying extractives group has taken reasonable measures in the application of the rules in 


Annex C Section 3, its application of the rules of Annex C Section 3 will be accepted by the Parties.  


Paragraph 5 


2549. The initial extractives transition phase is provided by paragraph 5, for the first six Periods of 


application of Amount A. During this time, the rules facilitate greater ability to rely on the disclosed 


segment’s financial results, with less need to prepare bespoke calculations for purposes of the exclusion. 


The soft-landing phase lasts for the subsequent three Periods (or longer and up to a maximum of nine 


Periods, to the extent the Group has not applied the approach in the initial extractives transition phase in 


those first three Periods). 
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2550. The initial extractives transition phase in paragraph 5 is a simplified mechanism for demonstrating 


that a Group is not in scope of Amount A after applying the extractives exclusion. That is, the non-


extractives part of the Group does not by itself meet either the revenue threshold or the profitability 


threshold when treated as independent of the extractives part of the Group.  


2551. In a case where a Group would otherwise be a Covered Group because, taken as a whole, it meets 


the revenue threshold and profitability threshold in Article 3, then during the initial extractives transition 


phase, paragraph 5 requires Parties to provide a simplified way for the Group demonstrate that it either: 


a) does not meet the non-extractives revenue test (including when applying the approach in 


Annex E Section 2); or  


b) does not meet the non-extractives profitability test.  


2552. In a case where a Group would otherwise be in scope of Amount A in connection with one or more 


covered segments only by virtue of Article 3, then during the initial extractives transition phase, paragraph 


5 requires Parties to provide a simplified way for the Group demonstrate that it either: 


a) does not meet the non-extractives segment revenue test; or  


b) does not meet the non-extractives segment profitability test. 


2553. There are three different simplification mechanisms that are required to be provided by Parties in 


paragraph 5. The Group may rely on the rule of paragraph 5 pursuant to any of the mechanisms that 


applies under the facts and circumstances, to elect which of these mechanisms is most relevant.  


2554. The first simplification mechanism is contained in subparagraph (a). This requires Parties to 


provide that for the initial extractives transition phase, the limitation of the exclusion to revenues reported 


in the financial statements of an Entity or a Taxable Presence located in, the Jurisdiction where the 


extraction was undertaken does not apply when determining whether a disclosed segment is an extractives 


segment. This means that a disclosed segment meets the definition of an extractives segment provided 


that at least 75 per cent of the revenues reported in that disclosed segment are extractives revenues (e.g. 


revenues from extractive products or from products resulting from qualifying processing as defined in 


Annex C Section 3(3)(i) (referred to in the below examples as “Section 3(3)(i) revenues”), irrespective of 


whether those revenues were booked for financial accounting purposes in the Jurisdiction in which the 


extraction took place (referred to here as the “Jurisdiction of extraction”).  


Box 87. Example 1 – Subparagraph (a) 


Mining Group A reports the following disclosed segments in its Consolidated Financial Statements.  


Year 1 (in million EUR) Aluminium Copper Iron Ore 


Section 3(3)(i) revenues, without applying 


Jurisdiction of extraction test 
10,000 6,200 30,500 


Other revenue  1000 500 5000 


Total revenue  11,000 6,700 35,500 


Section 3(3)(i) revenues as a percentage of 


Total revenue 
91% 93% 86% 


Revenue of the segment reported in the 


Consolidated Financial Statements 
8,000 6,000 33,000 
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Disregarding whether revenue from each commodity was booked in the Jurisdiction of extraction of the 


associated extractive product, the revenue reported in each disclosed segment contains at least 75% 


from products resulting from qualifying processing that are within the scope of the exclusion.  


Each of the above disclosed segments meets the definition of an extractive segment during the initial 


extractives transition phase.  


The rules in Annex E Section 2(1)(a) provide that the Group can show it does not meet the non-


extractives revenue test, by deducting from the Adjusted Revenues of the Group the revenues included 


in the Consolidated Financial Statements (i.e. third party revenues) that are earned by one or more 


extractives segments, to the extent that the result of this calculation demonstrates that the Group does 


not satisfy the non-extractives revenue test. 


The Adjusted Revenues in the Consolidated Financial Statements is 47 billion. In this case, the Group 


can deduct the third-party revenues of the Iron Ore segment, which is an extractives segment as defined 


for the purpose of the initial extractives transition phase, from the revenue reported in Consolidated 


Financial Statements. That result (47 billion – 33 billion) is that the remaining Adjusted Revenues are 


14 billion.  


The Group does not need to continue to calculate the non-extractives adjusted revenues, as per the 


rules in Annex C Section 3 as it is already below the non-extractives adjusted revenues test. The Group 


is out of scope.   


2555. The second simplification mechanism, contained in subparagraph (b), is the equivalent of the 


approach in subparagraph (a) as it applies to a disclosed segment but, instead, modified for purposes of 


the entity approach. This recognises that both approaches are valid in Annex C.  


Box 88. Example 2 – Subparagraph (b) 


Oil and Gas Group B has the following Entities. Entity 2 and Entity 3 are each resident in the 


Jurisdiction of extraction. Entity 1 is resident outside the relevant Jurisdiction of extraction. It also 


has a number of other entities that are engaged in manufacturing and renewables and are not 


extractives entities.  


Year 1 (in million EUR) Entity 1  Entity 2 Entity 3 


Section 3(3)(i) revenues, without 


applying Jurisdiction of extraction 
test 


15,000 1,500 42,000 


Other revenue  1000 700 8000 


Total revenue  16,000 2,200 50,000 


Section 3(3)(i) revenues as a 


percentage of Total revenue 
94% 68% 84% 


 


Disregarding whether Adjusted Revenues were booked in the Jurisdiction of extraction of the associated 


extractive product, Entity 1 and Entity 3 meet the definition of an extractives entity during the initial 


extractives transition phase, as at least 75 per cent of their Adjusted Revenues relate to products 
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resulting from qualifying processing that are within the scope of the exclusion.  


Entity 2 does not meet the test that at least 75 per cent of reported revenues are derived from products 


resulting from qualifying processing that are within the scope of the exclusion. Therefore, Entity 2 is not 


an extractives entity.  


Assume the Group does meet the non-extractives adjusted revenues test. The Group then calculates 


the non-extractives financial accounting profit (or loss) under Annex C Section 3(2)(z)(ii). It does this 


taking the following steps.  


The Group first identifies the extractives entities (i.e. those which earn 75 per cent or more of their 


revenues from extractives) and disregards these Entities for the purpose of the non-extractives financial 


accounting profit (or loss) calculation. It then calculates the non- extractives financial accounting profit 


(or loss) of the non-extractives entities. Provided none of these Entities’ results are reported in an 


extractives segment, for such Entities, the non-extractives entity profit (or loss) is the pro rata portion of 


the Entity’s profit as recorded in the Entity Financial Accounting Profit (or Loss), based on the proportion 


of non-extractives adjusted revenues to total revenues. The Group then identifies mixed entities (i.e. 


those which derive more than 25 per cent, but less than 75 per cent, of their revenues from extractives). 


Provided none of these Entities’ results are reported in an extractives segment, for such Entities, the 


non-extractives financial accounting profit (or loss) is the Entity Financial Accounting Profit (or Loss), 


less the items related to extractives (e.g. extractives revenues and certain gains and losses, expenses 


directly or indirectly incurred in the conduct of extractives activity or the derivation of). The non-


extractives financial accounting profit (or loss) when using the entity approach is reached by adding the 


mixed entity profit (or loss) of all mixed entities and the non-extractives entity profit (or loss) of all non-


extractives entities. 


The Group then retests the profitability of the non-extractives part of the Group under the non-


extractives profitability test, using the non-extractives adjusted profit before tax and the non-extractives 


adjusted revenues of the Group (including both third party and intra-group revenues) to determine 


whether the non-extractives pre-tax profit margin exceeds 10 per cent. 


 


2556. The third simplification mechanism, contained in subparagraph (c), requires Parties to allow the 


Group to calculate the pre-tax profit margin of disclosed segments based on the limited adjustments 


required in Annex C Section 4(8)(b). That is, the Group is not required to make any adjustments to remove 


extractives revenues. This is relevant where the Group has one or more non-extractives segments, and / 


or one or more mixed segments (noting that the rule in subparagraph (a) already provides an approach for 


an extractives segment), and where the margin of that segment is below 10 per cent (because the transition 


rules are a simplification only if it demonstrates that the Group is out of scope).  


Box 89. Example 3 – Subparagraph (c) 


Oil and Gas Group C reports the following disclosed segments in its Consolidated Financial Statements.  


Year 1 (in million EUR) 
Upstream  Chemicals  


Refined oil products, power, 


and marketing  


Revenue from commodity per 


section 3 
40,000 5000 16,200 
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Other revenue  1000 20,500 15,050 


Total revenue  41,000 25,500 31,250 


Percentage of section 3(3)(i) 


commodities revenue 
98% 20% 52% 


Profit Margin per Annex C 


Section 4 rules (%)  
46.4% 7.8% 1.40% 


 


Assume that the Group meets the non-extractives revenue test. It therefore needs to apply the non-


extractives profitability test. 


Disregarding whether revenue from each product resulting from qualifying processing was booked in 


the Jurisdiction of extraction, the revenue reported in the Upstream Segment contains at least 75 per 


cent from products that are within the scope of the exclusion. It meets the definition of an extractive 


segment during the initial extractives transition phase. The Chemicals segment is a non-extractives 


segment. The Refined oil products, power and marketing segment is a mixed segment.  


The approach in subparagraph (c) permits the Group to use the profit margin of each of the remaining 


disclosed segments, after making the adjustments in Annex C Section 4(8)(b).  


The Group is applying the disclosed segment approach to calculating the non-extractives financial 


accounting profit (or loss), in Annex C Section 3(2)(z).  


First, the Group excludes the results in the Consolidated Financial Statements that are from the 


extractives segment (the Upstream Segment), using Annex C Section 3(2)(z)(i)(A).  


It takes the result of that adjustment and applies the rules in Annex C Section 3 (2)(z)(i)(B) to the non-


extractives segment (the Chemicals Segment). The initial extractives transition phase rule means that 


the Group does not need to make the adjustments to adjust for any extractives revenues reported in 


the segment. It only needs to make the adjustments required as per Annex C Section 4 (which includes 


the adjustment for unallocated income and unallocated expenses in Annex C Section 3(2)(z)(i)(B)(2), 


which are the same as those in Annex C Section 4). 


It takes the result of that adjustment and applies the rules in Annex C Section 3(2)(z)(i)(C) to the mixed 


segment (the Refined oil products, power and marketing segment). The initial extractives transition 


phase rule in subparagraph (c) means that the Group does not need to make the adjustments to adjust 


for any extractives revenues reported in the disclosed segment. It only needs to make the adjustments 


required as per Annex C Section 4 (which includes the adjustment for unallocated income and 


unallocated expenses in Annex C Section 3(2)(z)(i)(C)(4), which are the same as those in Annex C 


Section 4). 


On the basis of these calculations, the Group does not meet the non-extractives profitability test and is 


not in scope of Amount A. 


 


Paragraph 6 


2557. Paragraph 6 requires Parties to ensure that where, as a result of a comprehensive certainty 


outcome, a Group is required to amend its application of Article 4 or 12 (i.e. either an increase in the tax 


due to a market jurisdiction or decrease in the relief due from a relieving jurisdiction), then a Party to the 
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Convention would not apply any interest or administrative penalties imposed under its domestic tax law for 


the failure of an Entity to meet its tax payment obligations under the Convention in relation to the required 


amendment. This applies in relation to liabilities of the Designated Payment Entity and claims for double 


tax relief by relief entities. As paragraph 6 does not deal with the issue of whether interest on tax refunds 


should be paid to taxpayers in the case of a decrease in the tax due to a market jurisdiction or an increase 


in the relief due from a relieving jurisdiction, this is a matter for the domestic law of each Party. 


2558. This transition rule will apply for the duration of the revenue sourcing transitional period and will 


only apply where the Covered Group has taken reasonable measures in its application of the Amount A 


rules. The purpose of the transition rule is to aid Covered Groups in their application of the Amount A rules 


in the early years of the entry into force of the Convention. Examples of what constitutes reasonable 


measures will be agreed as part of the future guidance on the implementation of Amount A. However, if 


the Covered Group has failed to lodge its Amount A Tax Return and Common Documentation Package on 


time or to failed to meet its payment obligations in relation to the Period it cannot be deemed to have taken 


reasonable measures. 


Paragraph 7 


2559. The application of paragraph 6 is subject to paragraph 7. Paragraph 7(a) requires Parties to apply 


paragraph 6 only where the Designated Payment Entity or relief entity, as relevant, makes an adjustment 


required as a result of a comprehensive certainty outcome, in the first Amount A Tax Return and Common 


Documentation Package that is filed after the date on which the comprehensive certainty outcome is 


issued.  


2560. Where as a result of a comprehensive certainty outcome, the Designated Payment Entity needs 


to make an adjustment in a Party where it does not qualify for streamlined compliance (and therefore must 


file a return locally) or where a relief entity is required to adjust its entitlement to relief from double taxation, 


paragraph 7(b) requires that Parties are not required to apply paragraph 6 unless the Designated Payment 


Entity or the relief entity make the relevant adjustment in their domestic tax return before the first filing date 


of the domestic tax return following the date on which the comprehensive certainty outcome was issued.   


Paragraph 8 


2561. Paragraph 8 contains the transitional rule that applies for the initial 3-year period after a Group 


comes into scope at the level of a disclosed segment for the first time (and only the first time). This period 


is defined separately in paragraph 9(g) which contains the term mixed segment entity transitional period. 


2562. The transitional rule has been provided as existing financial reporting systems are not always set 


up to identify a portion of Elimination Profit (or Loss) and Depreciation and Payroll at the level of a mixed 


segment entity that is derived from a particular disclosed segment for the purpose of determining the 


adjustments under Annex C Section 4(7). This is because disclosed segment reporting is sometimes 


performed on a “top-down” basis by allocating consolidated financial information at Group level between 


different disclosed segments reported in the Consolidated Financial Statements. This means it is not 


necessarily feasible to “trace” Elimination Profit (or Loss) and depreciation and payroll amounts down to 


an Entity level, which means in the case of a mixed segment entity it is not always possible to identify 


Elimination Profit (or Loss) and Depreciation and Payroll that relate to the business of an in-scope covered 


segment and the Elimination Profit (or Loss) and Depreciation and Payroll that relate to the business of a 


different disclosed segment or disclosed segments of the Group. 


2563. The transitional rule allows business sufficient time to build and test the necessary systems after 


which the Elimination Profit (or Loss) and Depreciation and Payroll could be directly traced in the case of 
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a mixed segment entity. After the transitional period is over, the Group would have to directly trace and 


calculate the relevant portion of Elimination Profit (or Loss) and Depreciation and Payroll for mixed segment 


entities that related to a covered segment, as is required under the ordinary rules in Annex C Section 4(7). 


Paragraph 9 


2564. Paragraph 9 contains the definitions used in Section 1.  


2565. The term initial revenue sourcing transition phase is defined in subparagraph (a) as the first three 


Periods for which the Convention is in effect (as defined by the Convention). The term Period refers to the 


accounting period applicable to the Covered Group, and not the calendar years. This means it is a 


temporary, time-limited approach covering only the initial years of Amount A, and after the expiry of that 


period, the transition rules no longer have operative effect. After the initial revenue sourcing transition 


phase, all Covered Groups are expected to apply the revenue sourcing rules and rely on allocation keys 


only in limited circumstances as prescribed in the rules. 


2566. Defined in subparagraph (b), a revenue sourcing transitional period refers to a Period during the 


initial revenue sourcing transition phase (during which the first element of transition rules, regarding the 


use of allocation keys will also be available for all or any part of a Group’s / disclosed segment’s revenues), 


and the three consecutive Periods immediately after the initial revenue sourcing transition phase, or, where 


a Group was not a Covered Group or a Group did not have a disclosed segment that was a covered 


segment during the initial revenue sourcing transition phase, the three consecutive Periods from the 


beginning date of the Period in which a Group was first a Covered Group or a Group’s disclosed segment 


was first a covered segment. This essentially requires Parties to allow Covered Groups and covered 


segments who are in scope of Amount A in the first Period after the Multilateral Convention comes into 


force, six Periods to refine and finalise the development of their systems to comply with the revenue 


sourcing rules, and three Periods for Covered Groups and covered segments who come into scope after 


the initial revenue sourcing transition phase. However, it is intended where a Group or disclosed segment 


has previously been a Covered Group or covered segment but has fallen outside of the scope of the 


Amount A rules, the transition period does not reset.  


2567.  The term initial extractives transition phase is defined in subparagraph (c) as the first six Periods 


beginning on or after the date on which the Convention enters into effect. 


2568.  The term extractives transitional period is defined in subparagraph (d) as the initial extractives 


transition phase, and the three consecutive Periods that immediately follow, or for Groups which did not 


meet the requirements of Article 3(1) and (2), as modified by Annex C, during the initial extractives 


transition phase, the three consecutive Periods from when the Group was first a qualifying extractives 


group which met the requirements of Article 3(1) and (2), as modified by Annex C.   


2569. The term regulated financial services transitional period is defined in subparagraph (e) as the first 


three consecutive Periods from when the Group or disclosed segment first met the requirements of Article 


3(1) and (2), as modified by Annex C. The purpose of this transition rules is to provide for a limited period 


of learning and refinement in the context of the advance certainty review process. 


2570. Groups or disclosed segments will only be eligible for the transition under paragraphs 1, 3, 4, and 


6 where reasonable measures have been taken. Reasonable measures is defined as efforts that are 


consistent with the guidance provided by the scope review panel, review panel, determination panel, or by 


the Conference of the Parties. In taking reasonable measures, the steps taken by the Group or disclosed 


segment to implement guidance issued to it by a review panel, scope review panel, or determination panel 


will be relevant. Where a Group or disclosed segment submits a request for a comprehensive certainty 
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review or a scope certainty review for a Period (during a revenue sourcing transitional period, an extractives 


transitional period, or a regulated financial services transitional period, as relevant) that commenced before 


such guidance (i.e. the guidance provided by the relevant Panel) was given, the Group or disclosed 


segment may apply the same approach as was accepted previously and that approach shall be accepted. 


Where a Group or disclosed segment submits a request for a comprehensive certainty review or a scope 


certainty review for a relevant Period that commenced after such guidance was given, steps taken by the 


Group or disclosed segment to implement this guidance will be considered in determining whether the 


Group or disclosed segment has taken reasonable measures. This consideration will also take into account 


the time elapsed since such guidance was given. Examples of what constitutes reasonable measures 


under various scenarios will be agreed as part of the future guidance on the implementation of Amount A.   


Section 2 - Simplified scope calculations 


2571. Paragraph 1 provides that a Party shall permit a Group to demonstrate that it does not meet the  


requirements of Article 3(1)(a), as modified by Annex C, using one of four simplified methods. This is 


relevant for a Group that is a qualifying extractives group (as defined in Annex C Section 3), that can 


demonstrate that after the exclusion of extractives revenue, the Group does not meet the EUR 20 billion 


revenue threshold, and is therefore not in scope of the Convention. 


2572. The four simplified methods are as follows.  


2573. In subparagraph (a), deducting from the Adjusted Revenues of the Group the revenues included 


in the Consolidated Financial Statements that are reported in one or more extractives segments to the 


extent that the result of this calculation demonstrates that the Group does not meet the requirements of 


Article 3(1)(a) (as modified by Annex C). Extractives segment is defined in Annex C Section 3. This method 


provides that a qualifying extractives group could deduct the third party revenues reported in one or more 


extractives segments from the Adjusted Revenues, and if the result is EUR 20 billion or less, the group will 


not meet the requirements of Article 3(1)(a) (as modified by Annex C). If the Group had more than one 


extractives segment, the Group would not need to use the simplified method for all extractives segments, 


but only with respect to as many extractives segments as necessary to demonstrate it does not meet the 


requirements of Article 3(1)(a) (as modified by Annex C).  


2574. In subparagraph (b), deducting the revenues included in the Consolidated Financial Statements 


that are reported in one or more extractives entities, to the extent that the result of this calculation 


demonstrates that the Group does not meet the requirements of Article 3(1)(a) (as modified by Annex C). 


This is the same approach as in subparagraph (a), but deducting by reference to extractives entities rather 


than an extractives segment. Extractives entity is defined in Annex C Section 3. This method provides that 


a qualifying extractives group could deduct the third party revenues reported by one or more extractives 


entities from the Adjusted Revenues, and if the result is EUR 20 billion or less, the Group will not meet the 


requirements of Article 3(1)(a) (as modified by Annex C). If the Group had more than one extractives entity, 


the Group would not need to use the simplified method for all extractives entities, but only with respect to 


as many extractives entities as necessary to demonstrate it does not meet the requirements of Article 


3(1)(a) (as modified by Annex C). 


2575. In subparagraph (c), aggregating the revenues of all non-extractives segments and all mixed 


segments reported in the Group’s financial statements, to the extent the result of this calculation 


demonstrates that the Group does not meet the requirements of Article 3(1)(a) (as modified by Annex C). 


Non-extractives segment and mixed segment are defined in Annex C Section 3. This method provides that 


a qualifying extractives group could add the total revenues (i.e. both third party and intra-group revenues) 
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reported in all non-extractives segments and all mixed segments, and if the result is EUR 20 billion or less, 


the Group will not meet the requirements of Article 3(1)(a) (as modified by Annex C). By not requiring the 


exclusion of intra-group revenues, and not requiring the removal of extractives revenues from these 


segments, it simplifies the approach, and means the Group will over-include revenue for this test. In other 


words, it is a more conservative approach, and if the Group can still demonstrate the result is that such 


revenues are EUR 20 billion or less, the Group would not meet the requirements of Article 3(1)(a) (as 


modified by Annex C). 


2576. In subparagraph (d), aggregating the revenues of all entities that are not extractives entities (i.e. 


non-extractives entities and mixed entities) reported in the Entities’ financial statements, to the extent the 


result of this calculation demonstrates that the Group does not meet the requirements of Article 3(1)(a) (as 


modified by Annex C). Extractives entity, non-extractives entity and mixed entity are defined in Annex C 


Section 3. This method provides that a qualifying extractives group could add the total revenues (i.e. both 


third party and intra-group revenues) reported by all Entities that are non-extractives entities and all Entities 


that are mixed entities, and if the result is EUR 20 billion or less, the Group will not meet the requirements 


of Article 3(1)(a) (as modified by Annex C). By not requiring the exclusion of intra-group revenues, and not 


requiring the removal of extractives revenues from these Entities, it simplifies the approach, and means 


the Group will over-include revenue for this test. In other words, it is a more conservative approach, and if 


the Group can still demonstrate the result is that such revenues are EUR 20 billion or less, the Group would 


not meet the requirements of Article 3(1)(a) (as modified by Annex C). Subparagraph (d) also provides for 


a pro-rata adjustment in cases where the entity’s financial statement period does not align with the Group’s 


Period.  


2577. Paragraph 2 confirms that where one of the simplified methods applies, the Group is not otherwise 


required to apply the detailed calculations for arriving at non-extractives adjusted revenues that is set out 


in Annex C Section 3.   


2578. Paragraph 3 provides that a Party shall permit a Group to demonstrate that it does not meet the 


requirements of Article 3(1)(a) (as modified by Annex C) using one of two simplified methods. This is 


relevant for a Group that includes one or more regulated financial institutions (as defined in Annex C 


Section 2), that can demonstrate that after the exclusion of the revenue from regulated financial institutions, 


the Group does not meet the EUR 20 billion revenue threshold, and is therefore not in scope of the 


Convention. 


2579. The two simplified methods are as follows.  


2580. In subparagraph (a), deducting the revenues included in the Consolidated Financial Statements 


that are derived by one or more regulated financial institutions, to the extent that the result of this calculation 


demonstrates that the Group does not meet the requirements of Article 3(1)(a) (as modified by Annex C). 


This method provides that a Group could deduct the third party revenues reported in one or more regulated 


financial institutions from the Adjusted Revenues, and if the result is EUR 20 billion or less, the Group will 


not meet the requirements of Article 3(1)(a) (as modified by Annex C). If the Group had more than one 


regulated financial institution, the Group would not need to use the simplified method for all such Entities, 


but only with respect to as many regulated financial institutions as necessary to demonstrate it does not 


meet the requirements of Article 3(1)(a) (as modified by Annex C). This method does not require a Group 


to exclude related investment revenue derived by Group Entities that are not regulated financial institutions. 


2581. In subparagraph (b), aggregating the revenues of all Entities that are not regulated financial 


institutions reported in the Entities’ financial statements, to the extent the result of this calculation 


demonstrates that the Group does not meet the requirements of Article 3(1)(a) (as modified by Annex C). 


This method provides that a Group could add the total revenues (i.e. both third party and intra-group 
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revenues without excluding related investment revenue) reported by all Entities that are not regulated 


financial institutions, and if the result is EUR 20 billion or less, the Group will not meet the requirements of 


Article 3(1)(a) (as modified by Annex C). By not requiring the exclusion of intra-group revenues and related 


investment revenue, it simplifies the approach, and means the Group will over-include revenue for this test. 


In other words, it is a more conservative approach, and if the Group can still demonstrate the result is that 


such revenues are EUR 20 billion or less, the Group would not meet the requirements of Article 3(1)(a) (as 


modified by Annex C). Subparagraph (b) also provides for a pro-rata adjustment in cases where the Entity’s 


financial statement period does not align with the Group’s Period.  


2582. Paragraph 4 confirms that where one of the simplified methods applies, the Group is not otherwise 


required to apply the detailed calculations for arriving at non-RFS adjusted revenues that is set out in 


Annex C Section 2. 
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Annex F – Supplementary provisions for Section 2 of Part V 


Section 1 – Certainty reviews 


Paragraph 1 


2583. Under paragraph 1, typically, a scope certainty review or comprehensive certainty review shall not 


commence until any similar review that has been requested for an earlier Period is ended. However, the 


Conference of the Parties may agree a process for the reviews for two or more years to be undertaken 


simultaneously.   


Paragraph 2 


2584. To ensure reviews are as coordinated and efficient as possible, where a review is undertaken by 


a scope review panel or review panel, all engagement between a panel and a Group, including any 


requests for additional information or explanation, shall be undertaken by the lead tax administration 


through the coordinating entity.  


2585. It is important that reviews are undertaken efficiently, and this can be facilitated through the use of 


strict timeframes. Where additional information or clarification is required, this should be required from the 


coordinating entity within 30 days and it is expected that in the majority of cases a coordinating entity 


should be able to comply with this deadline. Where more time is needed, this may be agreed by the lead 


tax administration, but any extension should be for the minimum time that is needed. The lead tax 


administration should ensure that members of the scope review panel or review panel are aware of and 


understand the reasons for any delay.  


2586. The use of templates where appropriate should also facilitate reviews by ensuring consistency in 


approach between cases. As such, the Conference of the Parties shall agree a standard template to be 


used where explanation is sought from a coordinating entity as to its approach to a particular aspect of the 


Convention. This shall also ensure that information is presented in a standard format in cases where a 


particular issue is referred to a determination panel and the coordinating entity’s explanation is provided to 


determination panel members under Article 27.   


Paragraph 3 


2587. The structure of a review is flexible, in order to allow a scope review panel, review panel or lead 


tax administration to determine its own way of working, so long as it undertakes an effective review on 


behalf of listed parties or affected parties. This shall include calls and virtual or physical meetings between 


members of a panel and may also include one or more calls or such meetings with the coordinating entity, 


in accordance with Article 37. The number and frequency of these calls or meetings shall be agreed by the 


lead tax administration and members of a scope review panel or review panel, depending upon the needs 


and circumstances of a particular review. 


2588. The lead tax administration may also provide a coordinating entity with updates as to the progress 


of a review. The timing and format of these updates may be agreed by the lead tax administration, scope 


review panel or review panel and coordinating entity. These updates shall not include any information as 


to the position of any listed party or affected party, including members of a panel, without the agreement 


of that Party. However, where members of scope review panel, review panel or the lead tax administration 


do not agree with respect to an aspect of the coordinating entity’s approach or intend to propose a change 
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to that approach, the coordinating entity shall be given an opportunity to provide an explanation as to its 


approach.  


Paragraph 4 


2589. In order for a review to be effective and reduce the risk of disagreements being taken to a 


determination panel which could have been resolved more easily at an earlier stage, any listed party or 


affected party not on a scope review panel or review panel may submit any concerns they have with respect 


to a Group’s application of the Convention. These concerns should be taken into account by the scope 


review panel, review panel or lead tax administration, which should seek to address them as part of its 


review. This may include identifying changes which should be made to a Group’s application of the 


Convention, or obtaining additional information or explanation to resolve the concern without the need for 


changes to be made. 


Paragraph 5 


2590. Wherever possible, members of a scope review panel or review panel shall seek to reach 


agreement with respect to each aspect of a coordinating entity’s application of the Convention in the 


documentation package filed with its request for certainty, whether that means to accept the approach in 


the relevant documentation package or to require agreed changes to be made.  


2591. However, it is also important that timeframes in the Convention are respected and so, once it 


becomes clear that agreement will not be reached on a particular aspect of an approach in the 


documentation package, a panel should cease discussions on that aspect. The panel shall continue to 


seek to reach agreement on other aspects, even if this means that it needs to focus on the approach taken 


by coordinating entity in the documentation package rather than on agreeing numeric elements.  


Paragraphs 6 and 7 


2592. Paragraphs 6 and 7 concern situations where, in the course of a comprehensive certainty review, 


the review panel or lead tax administration determines that there is an affected party for the Period that 


was not previously identified. This may occur, for example, where the review panel or lead tax 


administration propose changes to a Group’s application of the revenue sourcing rules in Articles 6 and 7.  


2593. Under paragraph 6, in such a situation the Competent Authority of the Party of the lead tax 


administration shall inform the Competent Authority of the relevant Party within 30 days and exchange the 


Group’s Amount A Tax Return and Common Documentation Package, as well as any other information 


that has been exchanged with other affected parties.   


2594. Where a request for advance certainty was submitted at the same time as the request for 


comprehensive certainty, as well as the exchange in paragraph 6, under paragraph 7 the Competent 


Authority of the Party of the lead tax administration shall exchange the advance certainty documentation 


package, and any other information that has been exchanged with other affected parties for purposes of 


the advance certainty review.  


Paragraph 8 


2595. Where provisions of the Convention specifically require the use of data from a Group’s 


Consolidated Financial Statements, and these financial statements have been subject to independent 


audit, no change shall be required to that data. For example, where Article 2(d) refers to the revenues that 


are reported in the Consolidated Financial Statements of a Group for a Period, where these financial 
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statements have been subject to independent audit, these revenues should not be challenged. Where a 


Group’s Consolidated Financial Statements are not audited, where the Convention does not require the 


use of data from a Group’s Consolidated Financial Statements, or where the Convention requires 


adjustments to be made to data taken from a Group’s Consolidated Financial Statements, changes may 


be required to these aspects of a Group’s approach, if they are not consistent with provisions of the 


Convention. A review shall also consider, and may require changes to, how data is used for the purpose 


of applying the Convention, including computational elements.  


Paragraph 9 


2596. A scope certainty review or comprehensive certainty review shall not consider the pricing of 


transactions between related parties, other than to the extent that a transaction is deemed to give rise to 


Adjusted Revenues under provisions of the Convention. Otherwise, a scope review panel, review panel or 


lead tax administration shall consider whether an adjustment required under the domestic law of a 


Jurisdiction or under a process contained in an international agreement has been correctly reflected for 


the purpose of applying the Convention. Paragraph 9 does not apply where a transaction is deemed to 


occur by provisions of the Convention and for no other purpose, and the relevant provision requires that 


deemed transaction be priced at arm’s length. The outcome of a review with respect to the pricing of such 


a transaction shall have no effect for any purpose other than for a scope certainty outcome or 


comprehensive certainty outcome under Article 29.  


Paragraph 10 


2597. A scope review panel, review panel or lead tax administration shall not require or consider details 


of individual transactions for the purpose of determining whether the Group is a defence group or whether 


any particular revenues are defence revenues (as defined in Annex C Section 6). For example, this would 


include information on specific contracts that give rise to defence revenues, as well as customer 


information and information related to the pricing of transactions that give rise to defence revenues. 


2598. Paragraph 10 further provides guidance on the nature of inquiries that can be made with respect 


to the defence adjustment. This is limited to general inquiries, such as how a Group has identified the 


relevant revenues, how such revenues reconcile to public information contained in the Consolidated 


Financial Statements, and identifying the relevant national law that indicates that revenues are defence 


revenues (i.e. the relevant export control regulations or laws prohibiting the disclosure information for 


national security purposes). This would be particularly relevant for a Group that is also engaged in 


commercial activities, such as supplying commercial aircraft, and if requested, such a Group could be 


requested to describe the process used for identifying the revenues that are defence revenues and those 


that are not. 


2599. As such, the approach to be taken by a scope review panel, review panel or lead tax administration 


can not be to request or evaluate details of any individual transaction, but rather to make enquiries at a 


higher, conceptual or structural level. This allows the scope review panel, review panel or lead tax 


administration to perform a high level review of whether the defence adjustment has been applied 


appropriately, while respecting the sensitivities related to defence transactions. 


2600. In addition, the language in paragraph 10 covers the tax certainty process with respect to some 


revenues that are not themselves defence revenues. These are revenues related to the sales of supplies 


(including components of such supplies) described under Annex C Section 6(3)(b)(i)(B) (i.e. the export 


control regulations) or Annex C Section 6(3)(b)(ii) (i.e. supplies in respect of which information is prohibited 


by law designed to protect defence or intelligence services). This would cover revenues, for example, that 


were derived from a supply which was a component part of a finished good, where the component is not 
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itself subject to export control or disclosure laws, but the resulting finished good would be. The focus of 


this language is on the types of products (or components thereof) that are subject to export control 


regulation or information disclosure prohibition, without requiring that the supply is sold to or used by a 


specified government body in a given case. In other words, the limitation on granular inquiries related to 


commercial details of these supplies is wider than the substantive definition of defence revenues, 


recognising that these supply chains can also contain sensitive information that could be used the 


understand sensitive details about a supply that has a defence purpose. 


2601. These provisions are without prejudice to further guidance as to how the certainty process shall 


operate more generally with respect to defence and non-defence matters. The language in paragraph 10 


recognises and defers to the specific nature of defence, where the disclosure of information is particularly 


sensitive in the context of defence and intelligence services, and may be prohibited by domestic laws. 


Paragraph 11 


2602. A scope review panel, review panel or lead tax administration shall wherever appropriate take into 


account any certainty outcomes agreed for the Group for earlier Periods. Where a coordinating entity has 


previously requested certainty and a certainty outcome has been agreed, the coordinating entity will 


reasonably expect the Convention to be applied consistently in future Periods, unless a relevant aspect of 


the Group’s business or activities has changed which requires a different conclusion. To facilitate this, the 


lead tax administration should make available to members of a scope review panel or review panel 


information pertaining to a previous review that is relevant to the current review, subject to Article 37.  


2603. Where for any reason the recommendation of a scope review panel, review panel or lead tax 


administration is not consistent with an aspect of a previous certainty outcome, an explanation of this shall 


be included in the summary of outcomes of the review that is exchanged with listed parties or affected 


parties. This ensures that the listed parties or affected parties are aware that a different approach is being 


recommended compared to a previous review, and the reasons for this, and allows them the opportunity 


to agree or disagree with the change.  


Paragraph 12 


2604. The Conference of the Parties shall agree the content of the Amount A Tax Return and Common 


Documentation Package, as well as documentation to be provided with a request for certainty. These 


documentation requirements shall include confirmation and supporting evidence, in a form to be agreed, 


that any approaches contained in an agreed advance certainty outcome that applies for a Period have 


been implemented and correctly applied, and that agreed critical assumptions continue to apply. Under 


paragraph 12, this confirmation and evidence shall be considered as part of a scope certainty review or 


comprehensive certainty review by a scope review panel, review panel or lead tax administration.  


2605. Where a listed party or affected party (including a member of a scope review panel, review panel 


or the lead tax administration) provides information that indicates that an agreed approach contained in an 


advance certainty outcome has not been implemented, has not been correctly applied or that agreed critical 


assumptions no longer apply, this shall also be included in a review.  


2606. Other than in the above circumstances, a scope certainty review or comprehensive certainty 


review shall not consider the agreed approaches contained in an advance certainty outcome that applies 


for the Period.  
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Paragraph 13 


2607. Paragraph 13 provides that where in the view of a scope review panel, review panel or lead tax 


administration, the approach contained in an agreed advance certainty outcome has not been 


implemented, has not been correctly applied or one or more agreed critical assumptions are no longer met, 


the scope certainty review shall be undertaken on the basis that the affected elements of the advance 


certainty outcome do not apply. This does not mean that the approach taken by the coordinating entity is 


incorrect or that changes are required to a Group’s Amount A Tax Return and Common Documentation 


Package. However, as aspects of the advance certainty outcome no longer apply, this shall need to be 


confirmed as part of a review.  


2608. Elements of the advance certainty outcome that are not affected by paragraph 13 continue to 


apply. For example, where a Group has several different categories of Adjusted Revenues, and its revenue 


sourcing approach for each of these categories is covered by an advance certainty outcome, a failure by 


the Group to implement the agreed approach to one category of Adjusted Revenues does not prevent the 


advance certainty outcome continuing to apply to other categories, if the agreed approach to those 


categories of Adjusted Revenues was implemented and applied correctly.  


Paragraph 14 


2609. Paragraph 14 describes a number of circumstances in which a review panel or lead tax 


administration may propose that one or more categories of Adjusted Revenues be sourced using a different 


reliable method to that used by a Group for a Period. However, before doing so they should seek 


confirmation from the coordinating entity that the Group has the information necessary to apply that reliable 


method. Where the Group does not have this information, the review panel or lead tax administration may 


recommend that the approach taken by the coordinating entity be accepted for the Period under review, 


or that an alternative approach be applied for that Period, such as the use of a relevant allocation key 


applicable to the particular category or categories of Adjusted Revenues. The summary of outcomes of 


the review should include an explanation of this.  


2610. Where it is decided either by affected parties or by a determination panel that a coordinating entity 


should have used a different reliable method for a Period but, reflecting a recommendation under 


paragraph 14, the reliable method used by the coordinating entity or an alternative approach such as a 


relevant allocation key is accepted, the comprehensive certainty outcome shall include an explanation of 


this and the approach it is agreed should have been used. This ensures that where in future a review panel 


or lead tax administration takes into account the outcomes of previous reviews, they are fully aware where 


the approach accepted for an earlier Period was done so as a concession and was not the approach that 


it was agreed should have been used.  


Paragraph 15 


2611.  In general, where a coordinating entity’s approach to applying a provision of the Convention is 


accepted for one Period, the Group has a reasonable expectation that the same approach shall be 


accepted in another Period unless there has been a change to the Group’s business or activities which 


requires a different approach to be adopted. Paragraph 15 therefore describes a general principle that 


where a coordinating entity submits a request for scope certainty together with a request for scope advance 


certainty, the outcomes of the subsequent reviews with respect to the same provisions of the Convention 


or the same elements of a Group’s internal control framework should be consistent.  


2612. This does not mean that the outcomes of reviews requested at the same time need to be the same 


if there is a specific reason for reaching a different conclusion. For example, where a Group has recently 
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undertaken an internal restructuring, or has introduced improvements to its internal control framework, the 


outcomes of a scope certainty review and a scope advance certainty review requested together may differ 


with respect to the Group’s methodology for determining its non-extractives adjusted profit before Tax or 


the reliability of relevant aspects of its internal control framework. If this is to reflect a change that has 


occurred, then this difference would not be inconsistent. However, the reason for any difference should be 


explained in the summary of outcomes of the two reviews.  


Paragraph 16 


2613.  As mentioned before, in general, where a coordinating entity’s approach to applying a provision 


of the Convention is accepted for one Period, the Group has a reasonable expectation that the same 


approach shall be accepted in another Period unless there has been a change to the Group’s business or 


activities which requires a different approach to be adopted. Paragraph 16 therefore describes a general 


principle that where a coordinating entity submits a request for comprehensive certainty together with a 


request for advance certainty, the outcomes of the subsequent reviews with respect to the same provisions 


of the Convention or the same elements of a Group’s internal control framework should be consistent.  


2614. This does not mean that the outcomes of reviews requested at the same time need to be the same 


if there is a specific reason for reaching a different conclusion. For example, where a Group has recently 


undertaken a restructuring of its distribution function, or has introduced improvements to its internal control 


framework, the outcomes of a comprehensive certainty review and an advance certainty review requested 


together may differ with respect to the Group’s reliable method for sourcing its Adjusted Revenues to 


Jurisdictions or the reliability of relevant aspects of its internal control framework. If this is to reflect a 


change that has occurred, then this difference would not be inconsistent. However, the reason for any 


difference should be explained in the summary of outcomes of the two reviews.  


Paragraphs 17 and 18 


2615. A follow-up scope certainty review may be requested by a Group which has previously been found 


not to be a Covered Group, and that meets criteria in Article 22(7), to be reviewed to determine whether it 


continues not to be a Covered Group based on a follow-up scope certainty documentation package, 


including simplified documentation requirements. However, where a scope review panel or lead tax 


administration anticipates that it will not be able to recommend to listed parties that the Group continues 


not to be a Covered Group on the basis of this simplified documentation, the lead tax administration shall 


explain this to the coordinating entity.  


2616. The coordinating entity may decide to allow the follow-up scope certainty review to continue. 


Alternatively, if it still considers the Group not to be a Covered Group, it may withdraw its request for follow-


up scope certainty and file a request for scope certainty accompanied by a scope certainty documentation 


package within 90 days. On the other hand, if in light of the comments of the lead tax administration, the 


coordinating entity now considers the Group to be a Covered Group for the Period, it should file an Amount 


A Tax Return and Common Documentation Package with the lead tax administration by the later of the 


applicable filing deadline and 180 days after withdrawing its request for follow-up scope certainty.  


Paragraph 19 


2617. It is an important element of the certainty processes included in the Convention that where a 


coordinating entity submits a request for certainty, it shall act in a transparent and cooperative manner, 


including by providing accurate and complete information in response to requests by the applicable 


deadline, or an adequate explanation as to why more time is needed.  







   589 


      
  


2618. Where in the view of a scope review panel, review panel or lead tax administration, a coordinating 


entity does not comply with this expectation, paragraph 19 provides a process whereby the issue shall be 


raised with the coordinating entity and, if it is not addressed, the coordinating entity may be considered to 


have withdrawn its request for certainty and a review shall conclude without an agreed certainty outcome. 


A coordinating entity shall not be considered to have acted in an uncooperative or non-transparent manner 


where requested information or clarification is provided after a deadline agreed by the Conference of the 


Parties, if the coordinating entity informed the lead tax administration of the reason for the delay before 


that deadline and the requested information or clarification is provided within the period agreed with the 


lead tax administration. 


2619. Where a review was undertaken by a scope review panel or review panel, and the review 


concludes in accordance with paragraph 19 without an agreed certainty outcome, the coordinating entity 


shall not be able to submit a further request for certainty under the same Article with respect to the same 


Period. Where a review was undertaken by a lead tax administration, the next time the group submits a 


request for scope certainty or comprehensive certainty, the review shall be undertaken by a scope review 


panel or review panel as appropriate. At that point, the coordinating entity may request that the scope 


review panel or review panel also undertakes a review for the Period for which a certainty outcome was 


not provided. This ensures that a Group is not permanently denied scope certainty or comprehensive 


certainty for any Period following a decision by a single Party.  


2620. A coordinating entity is not precluded from submitting requests for certainty with respect to 


subsequent Periods in future, but shall be expected to provide written confirmation that these issues have 


been addressed and shall not recur.  


Paragraph 20 


2621. Where a comprehensive certainty review is undertaken by a review panel, the outcomes of a 


review shall not propose any change which is not agreed by all members of the review panel, unless it 


meets at least one of the conditions in paragraph 20. 


2622. These conditions require a change proposed by a member of the review panel that is not agreed 


by the panel as a whole to have at least a minimum impact on one or more of a number of specific items 


in a Group’s Amount A Tax Return and Common Documentation Package. Where a member of a review 


panel does not agree that an approach taken by the coordinating entity is a correct application of the 


Convention but in the course of the review it has been unable to determine the specific financial impact of 


a change to this approach (e.g. where the review panel member does not agree that the reliable indicator 


used by the coordinating entity is a reliable indicator, but it does not have access to information on the 


impact of using a different reliable indicator) the outcomes of the review may include a proposal by that 


member that a different approach be applied. However, the review panel member should withdraw its 


proposal for a change if the coordinating entity has provided information that demonstrates that the actual 


impact of the proposed change is below the relevant threshold and this is accepted by that member. If the 


review panel member does not accept that the impact of the proposed change is below the threshold, it is 


not required to withdraw its proposal but should include an explanation as to why this is the case.  


2623. Paragraph 20 only concerns changes that are proposed in the outcomes of a comprehensive 


certainty review, and which shall be resolved by a determination panel under the process in Article 27. 


This paragraph does not in any way limit the ability of a member of a review panel to raise concerns for 


discussion within the review panel, and to seek agreement by other members of the review panel that a 


particular change should be required.  
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Paragraph 21 


2624. Paragraph 21 includes a deadline for a review by a scope review panel, review panel or lead tax 


administration. These timelines run from the date on which a review commences, not from the date when 


a request for certainty is submitted.  


2625. The deadlines in subparagraph (a) through (c) may be extended to reflect a delay that has been 


caused by the coordinating entity. This may be because the coordinating entity was late in providing 


information, including where a time extension was agreed under paragraph 2, or because it acted in an 


uncooperative or non-transparent manner, including by providing inaccurate or incomplete information. 


The extension of the deadline shall equal the delay caused by the coordinating entity.  


2626. The first time a coordinating entity submits a request for certainty under a particular paragraph of 


Article 22 or 23, the deadlines in paragraph 21 are increased by 90 days. This reflects the fact that the first 


time a particular aspect of a Group’s application of the Convention is reviewed, more time may be needed 


to consider whether the Group’s approach is in accordance with the Convention.  


Paragraph 22 


2627. Notwithstanding the deadlines for a scope certainty review and comprehensive certainty review in 


paragraph 20, where it is determined in the course of such a review that one or more critical assumptions 


applicable to an advance certainty process no longer apply, it shall be necessary for a scope review panel, 


review panel or lead tax administration to undertake additional work to determine whether this has any 


implications for the appropriateness of the approach set out in the advance certainty outcome. The fact 


that a critical assumption no longer applies does not mean that the approach taken by the coordinating 


entity in the scope certainty documentation package or Amount A Tax Return and Common Documentation 


Package is not correct, but this should be confirmed. As such, in these circumstances the time permitted 


for a review is increased by 90 days.   


Paragraph 23 


2628. Paragraph 23 concerns situations where a member of a scope review panel or review panel, or 


the lead tax administration, has not reached a decision with respect to a particular aspect of a Group’s 


approach by the end of the timeframe permitted for a review under paragraph 21.  


2629. Where a member of a scope review panel or review panel, or the lead tax administration has not 


reached a decision by the deadline in paragraph 21, this deadline shall be extended by a further 30 days 


in order for a decision to be reached.  


2630. Where a review is undertaken by a scope review panel or review panel, and any member of the 


panel has been unable to reach a decision as to whether an aspect of the approach taken by a Group is 


correct, or as to what alternative approach should have been taken, but where all other members of the 


scope review panel or review panel reach agreement, then the member of the panel that has been unable 


to reach a decision shall not prevent the panel being treated as if it has reached agreement. Other 


members of the panel shall be able to agree that the Group’s approach to this aspect is correct, or changes 


that should be required to this approach. 


2631. Where a review is undertaken by the lead tax administration, and the lead tax administration has 


been unable to reach a decision as to whether an aspect of the approach taken by a Group is correct, or 


as to what alternative approach should have been taken, the lead tax administration shall be deemed to 


support the approach to that aspect taken by the Group.  







   591 


      
  


Paragraph 24 


2632. It is a fundamental feature of the tax certainty framework in this Section that, while a review is 


undertaken by a scope review panel, review panel or lead tax administration, certainty outcomes are 


agreed by all listed parties or affected parties and these should have the opportunity to consider the 


outcomes of a review and raise disagreements in accordance with this Annex. Where disagreements are 


raised by listed parties or affected parties which cannot be resolved through consultation, these shall be 


referred to a determination panel for resolution under Article 27, guaranteeing a certainty outcome for a 


Group that requests certainty within the timeframes in the Convention.  


Paragraphs 25 through 28 


2633. Within 30 days of the end of a review, the Competent Authority of the Party of the lead tax 


administration shall exchange a summary of the outcomes of the review with the Competent Authorities of 


all listed parties or affected parties. This shall include a recommendation that the approach taken by a 


coordinating entity in the documentation package filed with its request for certainty is agreed as filed, a 


recommendation that specified changes should be required to this approach or, where a review was 


undertaken by a scope review panel or review panel, a statement that the panel was unable to reach 


agreement including all members.  


2634. The summary of outcomes circulated to listed parties or affected parties following the end of a 


scope advance certainty review or advance certainty review shall also include the outcomes of the panel’s 


review of aspects of the Group’s internal control framework relevant to the proposed approaches in the 


advance certainty documentation package filed by the coordinating entity. This summary shall include a 


recommendation that these aspects of the internal control framework are designed and operating 


effectively, a recommendation that one or more specified improvements to these aspects of the internal 


control framework be required, or a statement that the panel was unable to reach agreement including all 


members.  


2635. Where a review was undertaken by a scope review panel or review panel, and the panel was 


unable to reach agreement on one or more aspects of a coordinating entity’s approach, the summary of 


outcomes shall also include a description of these aspects, the different positions of the members of the 


panel, and any changes to this approach proposed by members of the panel. 


Paragraph 29 


2636. In the event that the lead tax administration or one or more members of a scope review panel or 


review panel was unable to reach a decision with respect to any aspect of the approach set out in a 


coordinating entity’s documentation package by the deadline in paragraph 21, the summary of outcomes 


shall include an explanation of this and the reasons given by the lead tax administration or member of the 


panel as to why it was unable to reach a decision.  


Paragraphs 30 and 31 


2637. Following the exchange of the summary of outcomes in paragraphs 25 through 28, the Competent 


Authorities of listed parties and affected parties have 90 days to submit written comments.  


2638. Comments submitted to the Competent Authority of the Party of the lead tax administration should 


be as specific as possible. Where a Competent Authority disagrees with a recommendation in a statement 


of outcomes it should identify the specific items in the relevant documentation package or changes 
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recommended by the scope review panel, review panel or lead tax administration that it does not agree 


with and provide a paper explaining its position. 


2639. Where a comprehensive certainty review has been undertaken, any comments disagreeing with a 


recommendation in the statement of outcomes should also include the financial impact on the Jurisdiction 


of the Competent Authority or, where this is not possible, a description of the possible financial impact in 


that Jurisdiction, and the change to a numeric item or other outcome proposed to address this issue. 


2640. Where a scope advance certainty review or advance certainty review has been undertaken, 


comments disagreeing with a recommendation in a statement of outcomes should explain why a proposed 


approach as filed or reflecting changes recommended by the scope review panel or review panel does not 


reflect a correct application of the Convention, the alternative approach proposed by the Competent 


Authority and why in its view this reflects a more correct application of the Convention.  


Paragraph 32 


2641. Where a summary of the outcomes of a comprehensive certainty review is submitted to affected 


parties for comments, no affected party shall submit comments that propose a change to the approach 


included in a Group’s Amount A Tax Return and Common Documentation Package or in a recommendation 


by a review panel or lead tax administration, that do not meet the conditions in paragraph 32.  


2642. Under subparagraph (a), an affected party shall not propose a change if it is not either able to 


identify a financial impact in its Jurisdiction, or to describe a possible financial impact in its Jurisdiction. 


There may be cases where an affected party does not agree that the approach taken by a coordinating 


entity reflects a correct application of the Convention, but does not have sufficient information to enable it 


to identify the specific financial impact on its Jurisdiction of a change to the approach that it considers to 


be correct. For example, an affected party may consider that the method used by the Group for its revenue 


sourcing is not a reliable method, but is unlikely to have information on the revenues that would be sourced 


from its Jurisdiction if a different reliable method was used. In this case, it would be sufficient for the affected 


party to describe the possible financial impact in its Jurisdiction.  


2643. Under subparagraph (b), an affected party shall not propose a change which does not have at 


least a minimum impact on one or more of a number of specific items in a Group’s Amount A Tax Return 


and Common Documentation Package relevant to its Jurisdiction. Where an affected party does not agree 


that an approach taken by the coordinating entity is a correct application of the Convention but based on 


the information available it is unable to identify the specific financial impact of a change to this approach 


on its Jurisdiction, it may nevertheless submit comments proposing a change to this approach. If the 


coordinating entity provides additional information that demonstrates that the actual impact of the proposed 


change in the affected party’s Jurisdiction is below the threshold in subparagraph (b) and this is accepted 


by the affected party, the affected party should withdraw its comments. If the affected party does not accept 


that the impact of the proposed change in its Jurisdiction is below the threshold in subparagraph (b), it may 


inform the Competent Authority of the Party of the lead tax administration that, notwithstanding the 


information provided by the coordinating entity, it does not withdraw its comments together with an 


explanation as to why this is the case.   


2644. Under subparagraph (c), an affected party shall only propose a change that is inconsistent with a 


previous comprehensive certainty outcome for a Period in which it was an affected party if it also provides 


an explanation as to why such a change is necessary for a correct application of the Convention.  
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2645.  Under subparagraph (d), an affected party shall only propose a change that is inconsistent with 


an advance certainty outcome with respect to which it was an affected party if it also provides evidence 


that one or more agreed critical assumptions pertaining to that outcome are no longer met. 


2646. Under subparagraph (e), an affected party shall not propose any other change that could not be 


proposed by the scope review panel, review panel or lead tax administration conducting a review under 


Article 26, taking into account the provisions of this Annex.  


Paragraph 33 


2647. If following a scope certainty review, follow-up scope certainty review, scope advance certainty 


review or advance certainty review, the Competent Authority of a listed party or affected party submits 


written comments that are inconsistent with any certainty outcome agreed for a Period in which it was a 


listed party or affected party, an explanation should be provided as to why comments are necessary for a 


correct application of the Convention.   


Paragraph 34 


2648. Where the Competent Authority of a listed party or affected party does not submit written 


comments by the deadline in paragraph 30 or 31 it shall be considered for purposes of the Convention to 


agree to the recommendation of the scope review panel, review panel or lead tax administration. This does 


not prevent the Competent Authority subsequently submitting comments in support of an objection raised 


by the Competent Authority of another listed party or affected party under Article 27.  


Paragraph 35 


2649. Paragraph 35 sets out an approach to resolve disagreements raised by Competent Authorities of 


listed parties or affected parties in their written comments. Beginning with the deadline for written 


comments in paragraph 30 or 31, the scope review panel, review panel or lead tax administration has 60 


days to consider whether to adopt the Competent Authority’s proposal for a change to the approach 


contained in its recommendation.  


2650. If the coordinating entity has not previously provided a written explanation of the Group’s approach 


to the relevant issue, it shall be requested to provide such explanation within 30 days following the start of 


this period. A coordinating entity’s explanation of the approach taken by the Group to applying an aspect 


of the Convention shall be prepared using a standard template. The scope review panel, review panel or 


lead tax administration should only determine to adopt the Competent Authority’s proposal if in the view of 


the panel or lead tax administration this reflects a more correct application of the Convention. Even where 


this is the case, if the scope review panel, review panel or lead tax administration considers it likely that 


other listed parties or affected parties will not agree the Competent Authority’s proposal, it should consider 


allowing the disagreement to progress directly to a determination panel for resolution under Article 27.  


2651. Where a Competent Authority submits a written comment under paragraph 32 proposing a change 


with respect to which it cannot quantify the financial impact in its Jurisdiction, the review panel may by 


consensus agree to adopt that proposal notwithstanding the coordinating entity also provides information 


to demonstrate that the actual financial impact in the Jurisdiction of the Competent Authority is below the 


threshold in that paragraph.  


2652. Where the scope review panel, review panel or lead tax administration adopts the proposal of a 


listed party or affected party, a revised recommendation shall be circulated to all listed parties or affected 


parties for a further round of written comments. In this case these comments are limited to aspects of the 
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recommendation that have changed and this is not an opportunity to raise further disagreements. Where 


any listed party or affected party does not agree to the revised recommendation, the disagreement shall 


be taken to a determination panel for an outcome under Article 27.  


2653. Where the scope review panel, review panel or lead tax administration does not adopt the 


proposal, it may consult with the Competent Authority of the listed party or affected party for up to 30 days 


to explore whether the Competent Authority is still of the opinion that a change is needed or whether, in 


light of information that has been made available, it wishes to withdraw its written comments.  


Section 2 – A determination panel to resolve disagreements 


Paragraph 1 


2654. For each issue put to it for resolution, a determination panel shall seek to agree by consensus 


including all panel members which alternative outcome is chosen from those provided for the panel to 


choose from. Where this is not possible, each determination panel members shall identify the alternative 


outcome which it considers represents the most correct application of the Convention. Where one 


alternative outcome is considered the most correct application of the Convention by more than one half of 


determination panel members, that alternative outcome is chosen by the panel.  


Paragraph 2 


2655. Where no alternative outcome is considered the most accurate application of the Convention by 


more than one half of determination panel members, all panel members shall rank the remaining outcomes 


in the order in which they consider the alternative outcomes to represent a correct application of the 


Convention. No alternative outcome may be excluded from this ranking, and no two alternative outcomes 


may be ranked equally. As a determination panel includes seven members including the Chair, this means 


that for each possible pair of alternative outcomes, one alternative outcome must always be preferred by 


a majority on the panel.  An alternative outcome that is preferred over a second alternative outcome by a 


majority on the determination panel is said to be “majority preferred” over that second alternative outcome. 


2656. Where a particular alternative outcome is majority preferred over all other alternative outcomes, 


that alternative outcome is chosen by the panel.    


Paragraph 3 


2657. Where no alternative outcome is majority preferred over all other alternative outcomes, paragraph 


3 outlines a process to reduce the alternative outcomes that are available to be chosen from.  


2658. First, under subparagraph (a)(i) the alternative outcome which is majority preferred over the 


highest number of other alternative outcomes shall be retained as an alternative outcome that may be 


chosen. In case of a tie, both or all of the alternative outcomes that are majority preferred over the same 


highest number of other alternative outcomes are retained.  


2659. Next, under subparagraph (a)(ii), any alternative outcome that is majority preferred over any of the 


alternative outcomes retained under subparagraph (a)(i) is also retained as an alternative outcome that 


may be chosen. Then, under subparagraph (a)(iii), any alternative outcome that is majority preferred over 


any of the alternative outcomes retained under subparagraph (a)(ii) is also retained as an alternative 


outcome that may be chosen. This process continues until no alternative outcomes are added to those 
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retained. Remaining alternative outcomes are removed from the list of alternative outcomes that may be 


chosen.   


2660. The effect of this process is that the original alternative outcomes presented to the determination 


panel have been separated into up to two groups. The first group, which contains one or more alternative 


outcomes each of which is majority preferred over each of the alternative outcomes in the second group, 


is retained as alternative outcomes that may be chosen by the determination panel. The second group, 


which includes any alternative outcomes that are not majority preferred over any of the alternative 


outcomes in the first group are not retained, and instead are removed from the list of alternative outcomes 


than may be chosen.  


2661. The rankings of the remaining alternative outcomes are adjusted so as only to take into account 


the position of each remaining alternative outcome compared with the other remaining alternative 


outcomes. For example, if originally there were five alternative outcomes that were ranked 1 through 5 by 


each determination panel member, and these were reduced to a list of three alternative outcomes by the 


process in subparagraph (a)(i) through (iii), the rankings of the three remaining alternative outcome by 


each determination panel member would be adjusted so that the relative ranking of each alternative 


outcome is retained, but they are now ranked 1 through 3 by each determination panel member.  


2662. Next, under subparagraph (b) the extent to which each alternative outcome is considered the most 


accurate application of the Convention overall by determination panel members is taken into account. In 


doing so, the Chair shall compare the rankings of all of the remaining alternative outcomes and the 


remaining outcome that is ranked first as reflecting the most accurate application of the Convention by the 


lowest number of determination panel members shall also be removed from the list of alternative outcomes 


that may be chosen. 


2663. In this situation, where the same lowest number of determination panel members consider more 


than one alternative outcome to be the most accurate application of the Convention (e.g. if two alternative 


outcomes are both ranked first by one determination panel member, and there are no alternative outcomes 


that were ranked first by no determination panel members), then the Chair shall eliminate the alternative 


outcome which, out of these alternative outcomes, is considered by the lowest number of determination 


panel members to be the second most accurate application of the Convention. 


2664. Where the same lowest number of determination panel members consider more than one 


alternative outcome to be the second most accurate application of the Convention, the Chair shall eliminate 


the alternative outcome which, out of these alternative outcomes, is considered by the lowest number of 


determination panel members to be the third most accurate application of the Convention, and so on.  


2665. This process is repeated until an alternative outcome is eliminated by the Chair. Where, having 


taken into account all levels of ranking, it is impossible to distinguish between the rankings of two or more 


alternative outcomes using this process (i.e. because the number of determination panel members that 


now have them placed at each level of ranking is identical), the Chair shall remove both or all of these 


alternative outcomes from the approaches that may be chosen. After this elimination, the rankings of each 


determination panel member are adjusted as if the remaining alternative outcomes were the only outcomes 


available to be chosen. The relative ranking of each alternative outcome by each determination panel 


member remains unchanged. 


Paragraph 4 


2666. Where, following the removal of one or more alternative outcomes from the options available to be 


chosen in paragraph 3, a particular remaining alternative outcome is ranked first as reflecting the most 
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accurate application of the Convention by a majority of determination panel members, that alternative 


outcome is chosen by the panel. Otherwise, the process in paragraph 3(b) is repeated to remove one or 


more alternative outcomes from those available to be chosen.  


Paragraph 5 


2667. The Chair shall repeat the process in paragraph 4 until one alternative outcome is ranked first as 


reflecting the most accurate application of the Convention by a majority of determination panel members 


and this alternative outcome is chosen by the panel.  


Paragraph 6 


2668. In a case where the general process in paragraphs 3 through 5 cannot identify a single alternative 


outcome chosen by the determination panel, for example because the relative rankings of the remaining 


alternative outcomes by members of the determination panel are the same, paragraph 6 provides a 


process for this tie to be broken. 


2669. Under paragraph 6, for a single round, the process in paragraph 3(b) shall be performed with the 


rankings provided by the Chair of the determination panel disregarded. This will enable one or more 


remaining alternative outcomes to be eliminated. If, following this, no alternative outcome is ranked first as 


reflecting the most accurate application of the Convention by a majority of determination panel members, 


the process in paragraphs 3(b) through 5 shall resume, taking into account the rankings of all determination 


panel members, including the Chair.  


2670. Because the determination panel comprises seven members and panel members are not 


permitted to rank alternative outcomes equally, the process in paragraph 6 should be used rarely, but it 


does ensure that the process described in Annex F Section 2 shall in all cases result in a single alternative 


outcome being chosen by the determination panel.  


Box 90. Examples – Ranked choice voting 


The examples below illustrate the approach in Section 2. These examples assume an issue to be 


resolved with more than two alternative outcomes. No alternative outcome is considered to represent the 


most accurate application of the Convention by more than one half of determination panel members. As 


such, all determination panel members have ranked the alternative outcomes in the order in which they 


consider them to reflect the most accurate application of the Convention. All alternative outcomes are 


included in these rankings and no alternative outcomes can be ranked equally by a determination panel 


member.   


Example 1 


In Example 1, the results of the determination panel members’ rankings are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 4 3 1 3 2 5 3 


Alt. Outcome 2 3 1 2 5 5 1 5 
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Alt. Outcome 3 2 5 4 4 1 2 1 


Alt. Outcome 4 5 4 3 2 3 4 4 


Alt. Outcome 5 1 2 5 1 4 3 2 


 


The results for each possible pair of alternative outcomes are shown below. Where in a one-on-one 


contest the alternative outcome in the row header is majority preferred over the alternative outcome in 


the column header (based on the results in the above table), this is indicated by a ✓. Where the 


alternative outcome in the column header is majority preferred over the alternative outcome in the row 


header, this is indicated by a .  


 Alternative 


Outcome 1 


Alternative 


Outcome 2 


Alternative 


Outcome 3 


Alternative 


Outcome 4 


Alternative 


Outcome 5 


Alt. Outcome 1 - ✓  ✓  


Alt. Outcome 2  -  ✓  


Alt. Outcome 3 ✓ ✓ - ✓ ✓ 


Alt. Outcome 4    -  


Alt. Outcome 5 ✓ ✓  ✓ - 


 


Based on this comparison of pairs of alternative outcomes, it can be seen that alternative outcome 3 is 


majority preferred over each of the other alternative outcomes. In other words, if the choice was between 


alternative outcome 3 and any other single alternative outcome, alternative outcome 3 would be chosen. 


As such, the process in Section 2 ends and alternative outcome 3 is chosen by the determination panel.  


Example 2 


In Example 2, the results of the determination panel members’ rankings are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 3 2 5 4 4 4 3 


Alt. Outcome 2 2 4 2 1 5 2 4 


Alt. Outcome 3 5 5 3 5 1 1 2 


Alt. Outcome 4 4 1 1 2 2 3 5 


Alt. Outcome 5 1 3 4 3 3 5 1 


 


The results for each possible pair of alternative outcomes are shown below. Where in a one-on-one 


contest the alternative outcome in the row header is majority preferred over the alternative outcome in 


the column header (based on the results in the above table), this is indicated by a ✓. Where the 


alternative outcome in the column header is majority preferred over the alternative outcome in the row 
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header, this is indicated by a .  


 Alternative 


Outcome 1 


Alternative 


Outcome 2 


Alternative 


Outcome 3 


Alternative 


Outcome 4 


Alternative 


Outcome 5 


Alt. Outcome 1 -     


Alt. Outcome 2 ✓ - ✓ ✓  


Alt. Outcome 3 ✓  -   


Alt. Outcome 4 ✓  ✓ - ✓ 


Alt. Outcome 5 ✓ ✓ ✓  - 


 


Based on this comparison of pairs of alternative outcomes, it can be seen that no single alternative 


outcome is majority preferred over all of the other alternative outcomes. Therefore it is necessary for the 


Chair to identify which alternative outcomes should be retained and which should be removed from the 


list of alternative outcomes that may be chosen by the determination panel. 


Alternative outcomes 2, 4 and 5 are each majority preferred over three other alternative outcomes. No 


other alternative outcome is majority preferred over a higher number of alternative outcomes. Therefore 


these three alternative outcomes are majority preferred over the highest number of other alternative 


outcomes and so are retained as alternative outcomes that the determination panel may choose.  


Alternative outcome 1 is not majority preferred over any other alternative outcome. Alternative outcome 


3 is majority preferred over alternative outcome 1, but no other alternative outcome. As neither alternative 


outcome 1 nor alternative outcome 3 is majority preferred over any of alternative outcomes 2, 4 or 5 (i.e. 


the alternative outcomes that have already been retained as alternative outcomes that the determination 


panel can choose), both of these alternative outcomes are removed from the list of alternative outcomes 


the determination panel may choose.  


The original rankings of the remaining alternative outcomes 2, 4 and 5 by each determination panel 


member are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 2 4 2 1 5 2 4 


Alt. Outcome 4 4 1 1 2 2 3 5 


Alt. Outcome 5 1 3 4 3 3 5 1 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these three remaining alternative outcomes.  


 


Determination panel Members 
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Alternative 


Outcomes 


A B C D E F G 


Alt. Outcome 2 2 3 2 1 3 1 2 


Alt. Outcome 4 3 1 1 2 1 2 3 


Alt. Outcome 5 1 2 3 3 2 3 1 


 


The Chair identifies the remaining alternative outcome that is considered by the lowest number of 


determination panel members to be the most accurate application of the Convention, in order that this 


alternative outcome can also be removed from the list of alternative outcomes available to be chosen. 


Alternative outcome 4 is considered to be the most accurate application of the Convention by three 


determination panel members. Alternative outcomes 2 and 5 are each considered to be the most accurate 


application of the Convention by two determination panel members. As both of these alternative 


outcomes are considered by the lowest number of determination panel members to be the most accurate 


application of the Convention, for these alternative outcomes only, second place rankings are taken into 


account. 


Alternative outcome 2 is considered to be the second most accurate application of the Convention by 


three determination panel members, while alternative outcome 5 is considered to be the second most 


accurate application of the Convention by two determination panel members. As such, alternative 


outcome 5 is removed from the list of alternative outcomes that the determination panel may choose.  


The current rankings of the remaining alternative outcomes 2 and 4 by each determination panel member 


are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 2 3 2 1 3 1 2 


Alt. Outcome 4 3 1 1 2 1 2 3 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these two remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 1 2 2 1 2 1 1 


Alt. Outcome 4 2 1 1 2 1 2 2 


 


Alternative outcome 2 is now considered to be the most accurate application of the Convention by four 


determination panel members, while alternative outcome 4 is considered to be the most accurate 
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application of the Convention by three determination panel members. 


As, of the remaining alternative outcomes, alternative outcome 2 is considered to be the most accurate 


application of the Convention by a majority of determination panel members, this is the alternative 


outcome chosen by the determination panel.  


Example 3 


In Example 3, the results of the determination panel members’ rankings are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 2 5 5 3 5 


Alt. Outcome 2 2 3 5 2 4 4 1 


Alt. Outcome 3 5 2 4 1 2 2 4 


Alt. Outcome 4 3 5 1 3 1 1 3 


Alt. Outcome 5 4 4 3 4 3 5 2 


The results for each possible pair of alternative outcomes are shown below. Where in a one-on-one 


contest the alternative outcome in the row header is majority preferred over the alternative outcome in 


the column header (based on the results in the above table), this is indicated by a ✓. Where the 


alternative outcome in the column header is majority preferred over the alternative outcome in the row 


header, this is indicated by a .  


 Alternative 


Outcome 1 


Alternative 


Outcome 2 


Alternative 


Outcome 3 


Alternative 


Outcome 4 


Alternative 


Outcome 5 


Alt. Outcome 1 - ✓   ✓ 


Alt. Outcome 2  -  ✓ ✓ 


Alt. Outcome 3 ✓ ✓ -  ✓ 


Alt. Outcome 4 ✓  ✓ - ✓ 


Alt. Outcome 5     - 


 


Based on this comparison of pairs of alternative outcomes, it can be seen that no single alternative 


outcome is majority preferred over all of the other alternative outcomes. Therefore it is necessary for the 


Chair to identify which alternative outcomes should be retained and which should be removed from the 


list of alternative outcomes that may be chosen by the determination panel. 


Alternative outcomes 3 and 4 are each majority preferred over three other alternative outcomes. No other 


alternative outcome is majority preferred over a higher number of alternative outcomes. Therefore these 


two alternative outcomes are majority preferred over the highest number of other alternative outcomes, 


and so are retained as alternative outcomes that the determination panel may choose.  


Alternative outcome 2 is majority preferred over alternative outcome 4 (an alternative outcome that is 
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already retained as an alternative outcome that the determination panel may choose), so this alternative 


outcome is also retained as an alternative outcome that the determination may choose.  


Further, alternative outcome 1 is majority preferred over alternative outcome 2 (an alternative outcome 


that is already retained as an alternative outcome that the determination panel may choose), so this 


alternative outcome is also retained as an alternative outcome that the determination may choose.  


The last remaining alternative outcome, alternative outcome 5, is not majority preferred over any 


alternative outcome that has already been retained as alternative outcomes that the determination panel 


can choose. As such, this alternative outcome is removed from the list of alternative outcomes the 


determination panel may choose.  


The original rankings of the remaining alternative outcomes 1, 2, 3 and 4 by each determination panel 


member are shown below.    


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 2 5 5 3 5 


Alt. Outcome 2 2 3 5 2 4 4 1 


Alt. Outcome 3 5 2 4 1 2 2 4 


Alt. Outcome 4 3 5 1 3 1 1 3 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these four remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 2 4 4 3 4 


Alt. Outcome 2 2 3 4 2 3 4 1 


Alt. Outcome 3 4 2 3 1 2 2 3 


Alt. Outcome 4 3 4 1 3 1 1 2 


 


The Chair identifies the remaining alternative outcome that is considered by the lowest number of 


determination panel members to be the most accurate application of the Convention, in order that this 


alternative outcome can also be removed from the list of alternative outcomes available to be chosen. 


Alternative outcome 4 is considered to be the most accurate application of the Convention by three 


determination panel members. Alternative outcome 1 is considered to be the most accurate application 


of the Convention by two determination panel members. Alternative outcomes 2 and 3 are each 


considered to be the most accurate application of the Convention by one determination panel member. 


As both of these alternative outcomes are considered by the lowest number of determination panel 


members to be the most accurate application of the Convention, for these alternative outcomes only, 
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second place rankings are taken into account. 


Alternative outcome 2 is considered to be the second most accurate application of the Convention by two 


determination panel members, while alternative outcome 3 is considered to be the second most accurate 


application of the Convention by three determination panel members. As such, alternative outcome 2 is 


removed from the list of alternative outcomes that the determination panel may choose.  


The current rankings of the remaining alternative outcomes 1, 3 and 4 by each determination panel 


member are shown below.    


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 2 4 4 3 4 


Alt. Outcome 3 4 2 3 1 2 2 3 


Alt. Outcome 4 3 4 1 3 1 1 2 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these three remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 2 3 3 3 3 


Alt. Outcome 3 3 2 3 1 2 2 2 


Alt. Outcome 4 2 3 1 2 1 1 1 


 


Alternative outcome 4 is now considered to be the most accurate application of the Convention by four 


determination panel members, while alternative outcome 1 is considered to be the most accurate 


application of the Convention by two determination panel members and alternative outcome 3 is 


considered to be the most accurate application of the Convention by one determination panel member.  


As, of the remaining alternative outcomes, alternative outcome 4 is considered to be the most accurate 


application of the Convention by a majority of determination panel members, this is the alternative 


outcome chosen by the determination panel. 


Example 4 


In Example 4, the results of the determination panel members’ rankings are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 3 1 7 5 4 3 
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Alt. Outcome 2 4 1 5 6 4 1 2 


Alt. Outcome 3 3 5 7 4 7 6 7 


Alt. Outcome 4 2 4 6 3 6 7 4 


Alt. Outcome 5 6 7 2 2 1 2 6 


Alt. Outcome 6 7 2 4 1 3 3 5 


Alt. Outcome 7 5 6 3 5 2 5 1 


 


The results for each possible pair of alternative outcomes are shown below. Where in a one-on-one 


contest the alternative outcome in the row header is majority preferred over the alternative outcome in 


the column header (based on the results in the above table), this is indicated by a ✓. Where the 


alternative outcome in the column header is majority preferred over the alternative outcome in the row 


header, this is indicated by a .  


 Alternative 


Outcome 


1 


Alternative 


Outcome 


2 


Alternative 


Outcome 


3 


Alternative 


Outcome 


4 


Alternative 


Outcome 


5 


Alternative 


Outcome 


6 


Alternative 


Outcome 


7 


Alt. 


Outcome 


1 


-  ✓ ✓ ✓  ✓ 


Alt. 


Outcome 


2 


✓ - ✓ ✓ ✓ ✓  


Alt. 


Outcome 


3 


  -     


Alt. 


Outcome 


4 


  ✓ -    


Alt. 


Outcome 


5 


  ✓ ✓ - ✓ ✓ 


Alt. 


Outcome 


6 


✓  ✓ ✓  -  


Alt. 


Outcome 


7 


 ✓ ✓ ✓  ✓ - 


 


Based on this comparison of pairs of alternative outcomes, it can be seen that no single alternative 


outcome is majority preferred over all of the other alternative outcomes. Therefore it is necessary for the 


Chair to identify which alternative outcomes should be retained and which should be removed from the 


list of alternative outcomes that may be chosen by the determination panel. 
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Alternative outcome 2 is majority preferred over five other alternative outcomes. No other alternative 


outcome is majority preferred over a higher number of alternative outcomes. Therefore alternative 


outcome 2 is majority preferred over the highest number of other alternative outcomes, and so is retained 


as an alternative outcome that the determination panel may choose.  


Alternative outcome 7 is majority preferred over alternative outcome 2 (an alternative outcome that is 


already retained as an alternative outcome that the determination panel may choose), so this alternative 


outcome is also retained as an alternative outcome that the determination may choose.  


Further, alternative outcomes 1 and 5 are each majority preferred over alternative outcome 7 (an 


alternative outcome that is already retained as an alternative outcome that the determination panel may 


choose), so these alternative outcomes are also retained as alternative outcomes that the determination 


panel may choose.  


Going on, alternative outcome 6 is majority preferred over alternative outcome 1 (an alternative outcome 


that is already retained as an alternative outcome that the determination panel may choose), so this 


alternative outcome is also retained as alternative outcomes that the determination may choose.  


The last remaining alternative outcomes, alternative outcomes 3 and 4, are not majority preferred over 


any alternative outcome that has already been retained as alternative outcomes that the determination 


panel can choose. As such, these alternative outcomes are removed from the list of alternative outcomes 


the determination panel may choose.  


The original rankings of the remaining alternative outcomes 1, 2, 5, 6 and 7 by each determination panel 


member are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 3 1 7 5 4 3 


Alt. Outcome 2 4 1 5 6 4 1 2 


Alt. Outcome 5 6 7 2 2 1 2 6 


Alt. Outcome 6 7 2 4 1 3 3 5 


Alt. Outcome 7 5 6 3 5 2 5 1 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these five remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 3 1 5 5 4 3 


Alt. Outcome 2 2 1 5 4 4 1 2 


Alt. Outcome 5 4 5 2 2 1 2 5 
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Alt. Outcome 6 5 2 4 1 3 3 4 


Alt. Outcome 7 3 4 3 3 2 5 1 


 


The Chair identifies the remaining alternative outcome that is considered by the lowest number of 


determination panel members to be the most accurate application of the Convention, in order that this 


alternative outcome can also be removed from the list of alternative outcomes available to be chosen. 


Alternative outcomes 1 and 2 are each considered to be the most accurate application of the Convention 


by two determination panel members. Alternative outcomes 5, 6 and 7 are each considered to be the 


most accurate application of the Convention by one determination panel member. As these three 


alternative outcomes are each considered by the lowest number of determination panel members to be 


the most accurate application of the Convention, for these alternative outcomes only, second place 


rankings are taken into account. 


Alternative outcome 5 is considered to be the second most accurate application of the Convention by 


three determination panel members, while alternative outcomes 6 and 7 are each considered to be the 


second most accurate application of the Convention by one determination panel member. As such, for 


these two alternative outcomes, third place rankings are taken into account.  


Alternative outcome 6 is considered to be the third most accurate application of the Convention by two 


determination panel members, while alternative outcome 7 is considered to be the third most accurate 


application of the Convention by three determination panel members. As such, alternative outcome 6 is 


removed from the list of alternative outcomes that the determination panel may choose.  


The current rankings of the remaining alternative outcomes 1, 2, 5 and 7 by each determination panel 


member are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 3 1 5 5 4 3 


Alt. Outcome 2 2 1 5 4 4 1 2 


Alt. Outcome 5 4 5 2 2 1 2 5 


Alt. Outcome 7 3 4 3 3 2 5 1 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these four remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 2 1 4 4 3 3 


Alt. Outcome 2 2 1 4 3 3 1 2 
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Alt. Outcome 5 4 4 2 1 1 2 4 


Alt. Outcome 7 3 3 3 2 2 4 1 


 


Alternative outcomes 1, 2 and 5 are now each considered to be the most accurate application of the 


Convention by two determination panel members, while alternative outcome 7 is considered to be the 


most accurate application of the Convention by one determination panel member. As alternative outcome 


7 is considered by the lowest number of determination panel members to be the most accurate application 


of the Convention, this is removed from the list of alternative outcomes that the determination panel may 


choose.  


The current rankings of the remaining alternative outcomes 1, 2, and 5 by each determination panel 


member are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 2 1 4 4 3 3 


Alt. Outcome 2 2 1 4 3 3 1 2 


Alt. Outcome 5 4 4 2 1 1 2 4 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these three remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 2 1 3 3 3 2 


Alt. Outcome 2 2 1 3 2 2 1 1 


Alt. Outcome 5 3 3 2 1 1 2 3 


 


Alternative outcome 2 is now considered to be the most accurate application of the Convention by three 


determination panel members. Alternative outcomes 1 and 5 are each considered to be the most accurate 


application of the Convention by two determination panel members. As these two alternative outcomes 


are each considered by the lowest number of determination panel members to be the most accurate 


application of the Convention, for these alternative outcomes only, second place rankings are taken into 


account. 


Alternative outcomes 1 and 5 are each considered to be the second most accurate application of the 


Convention by two determination panel members. As such, third place rankings are also taken into 


account.  


Alternative outcomes 1 and 5 are each considered to be the third most accurate application of the 


Convention by three determination panel members. This is the lowest remaining level of ranking. As, 
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having taken into account all levels of ranking, both of these alternative outcomes are considered by the 


lowest number of determination panel members to be the most accurate application of the Convention, 


both of these alternative outcomes are removed from the list of alternative outcomes that may be chosen 


by the determination panel.  


As, alternative outcome 2 is now the only remaining alternative outcome, this is the alternative outcome 


chosen by the determination panel. 


Example 5 


In Example 5, the results of the determination panel members’ rankings are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 2 3 4 5 6 7 


Alt. Outcome 2 2 3 4 5 6 7 1 


Alt. Outcome 3 3 4 5 6 7 1 2 


Alt. Outcome 4 4 5 6 7 1 2 3 


Alt. Outcome 5 5 6 7 1 2 3 4 


Alt. Outcome 6 6 7 1 2 3 4 5 


Alt. Outcome 7 7 1 2 3 4 5 6 


 


The results for each possible pair of alternative outcomes are shown below. Where in a one-on-one 


contest the alternative outcome in the row header is majority preferred over the alternative outcome in 


the column header (based on the results in the above table), this is indicated by a ✓. Where the 


alternative outcome in the column header is majority preferred over the alternative outcome in the row 


header, this is indicated by a .  


 Alternative 


Outcome 


1 


Alternative 


Outcome 


2 


Alternative 


Outcome 


3 


Alternative 


Outcome 


4 


Alternative 


Outcome 


5 


Alternative 


Outcome 


6 


Alternative 


Outcome 


7 


Alt. 


Outcome 


1 


- ✓ ✓ ✓    


Alt. 


Outcome 


2 


 - ✓ ✓ ✓   


Alt. 


Outcome 


3 


  - ✓ ✓ ✓  


Alt. 


Outcome 


4 


   - ✓ ✓ ✓ 
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Alt. 


Outcome 


5 


✓    - ✓ ✓ 


Alt. 


Outcome 


6 


✓ ✓    - ✓ 


Alt. 


Outcome 


7 


✓ ✓ ✓    - 


 


Based on this comparison of pairs of alternative outcomes, it can be seen that no single alternative 


outcome is majority preferred over all of the other alternative outcomes. Therefore, it is necessary for the 


Chair to identify which alternative outcomes should be retained and which should be removed from the 


list of alternative outcomes that may be chosen by the determination panel. 


All seven alternative outcomes are each majority preferred over three other alternative outcomes by a 


majority of panel members. Therefore, for purposes of this comparison, all seven alternative outcomes 


are majority preferred over the highest number of other alternative outcomes, and so are retained as 


alternative outcomes that the determination panel may choose. 


The original rankings of the alternative outcomes by each determination panel member are shown below. 


As no alternative outcomes have been removed from the list of alternative outcomes that may be chosen 


by the determination panel, it is unnecessary to adjust these rankings to take into account only the 


remaining alternative outcomes.     


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 1 2 3 4 5 6 7 


Alt. Outcome 2 2 3 4 5 6 7 1 


Alt. Outcome 3 3 4 5 6 7 1 2 


Alt. Outcome 4 4 5 6 7 1 2 3 


Alt. Outcome 5 5 6 7 1 2 3 4 


Alt. Outcome 6 6 7 1 2 3 4 5 


Alt. Outcome 7 7 1 2 3 4 5 6 


 


The Chair identifies the remaining alternative outcome that is considered by the lowest number of 


determination panel members to be the most accurate application of the Convention, in order that this 


alternative outcome can also be removed from the list of alternative outcomes available to be chosen. 


All seven alternative outcomes are each considered to be the most accurate application of the Convention 


by one determination panel member. Therefore, second place rankings are taken into account. 
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All seven alterative outcomes are also each considered to be the second most accurate application of 


the Convention by one determination panel member. Therefore, third place rankings are taken into 


account. 


In this example, all seven alternative outcomes are also each considered to be the third most accurate, 


the fourth most accurate, the fifth most accurate, the sixth most accurate and the least accurate 


application of the Convention by one determination panel member, Therefore, even after taking into 


account all of the rankings by determination panel members, it is not possible at this stage to identify any 


alternative outcome to be removed from the list of alternative outcomes available to be chosen, unless 


all alternative outcomes were removed. 


In order to address this tiebreak, this comparison is repeated, with the rankings of the Chair (in this case 


determination panel member A) disregarded. The original rankings of the alternative outcomes by each 


determination panel member that are to be taken into account are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 1 n/a 2 3 4 5 6 7 


Alt. Outcome 2 n/a 3 4 5 6 7 1 


Alt. Outcome 3 n/a 4 5 6 7 1 2 


Alt. Outcome 4 n/a 5 6 7 1 2 3 


Alt. Outcome 5 n/a 6 7 1 2 3 4 


Alt. Outcome 6 n/a 7 1 2 3 4 5 


Alt. Outcome 7 n/a 1 2 3 4 5 6 


 


Alternative outcomes 2, 3, 4, 5, 6 and 7 are now each considered to be the most accurate application of 


the Convention by one determination panel member whose rankings are taken into account in this round. 


Alternative outcome 1 not considered to be the most accurate application of the Convention by any such 


determination panel member.  


As such, alternative outcome 1 is removed from the list of alternative outcomes that the determination 


panel may choose.  


The current rankings of the remaining alternative outcomes 2, 3, 4, 5, 6 and 7 by each determination 


panel member, including the Chair, are shown below.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 2 3 4 5 6 7 1 


Alt. Outcome 3 3 4 5 6 7 1 2 


Alt. Outcome 4 4 5 6 7 1 2 3 
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Alt. Outcome 5 5 6 7 1 2 3 4 


Alt. Outcome 6 6 7 1 2 3 4 5 


Alt. Outcome 7 7 1 2 3 4 5 6 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these six remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 1 2 3 4 5 6 1 


Alt. Outcome 3 2 3 4 5 6 1 2 


Alt. Outcome 4 3 4 5 6 1 2 3 


Alt. Outcome 5 4 5 6 1 2 3 4 


Alt. Outcome 6 5 6 1 2 3 4 5 


Alt. Outcome 7 6 1 2 3 4 5 6 


 


Alternative outcome 2 is now considered to be the most accurate application of the Convention by two 


determination panel members. Alternative outcomes 3, 4, 5, 6 and 7 are each considered to be the most 


accurate application of the Convention by one determination panel member. As each of these alternative 


outcomes are considered by the lowest number of determination panel members to be the most accurate 


application of the Convention, for these alternative outcomes only, second place rankings are taken into 


account. 


Alternative outcome 3 is considered to be the second most accurate application of the Convention by two 


determination panel members. Alternative outcomes 4, 5, 6 and 7 are each considered to be the second 


most accurate application of the Convention by one determination panel member. As each of these 


alternative outcomes are considered by the lowest number of determination panel members to be the 


second most accurate application of the Convention, for these alternative outcomes only, third place 


rankings are taken into account. 


Alternative outcome 4 is considered to be the third most accurate application of the Convention by two 


determination panel members. Alternative outcomes 5, 6 and 7 are each considered to be the third most 


accurate application of the Convention by one determination panel member. As each of these alternative 


outcomes are considered by the lowest number of determination panel members to be the third most 


accurate application of the Convention, for these alternative outcomes only, fourth place rankings are 


taken into account. 


Alternative outcome 5 is considered to be the fourth most accurate application of the Convention by two 


determination panel members. Alternative outcomes 6 and 7 are each considered to be the fourth most 


accurate application of the Convention by one determination panel member. As each of these alternative 


outcomes are considered by the lowest number of determination panel members to be the third most 


accurate application of the Convention, for these alternative outcomes only, fifth place rankings are taken 
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into account. 


Alternative outcome 6 is considered to be the fifth most accurate application of the Convention by two 


determination panel members. Alternative outcome 7 is considered to be the fifth most accurate 


application of the Convention by one determination panel member. As such, alternative outcome 7 is 


removed from the list of alternative outcomes that the determination panel may choose.  


The current rankings of the remaining alternative outcomes 2, 3, 4, 5 and 6 by each determination panel 


member are shown below.   


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 2 3 4 5 6 7 1 


Alt. Outcome 3 3 4 5 6 7 1 2 


Alt. Outcome 4 4 5 6 7 1 2 3 


Alt. Outcome 5 5 6 7 1 2 3 4 


Alt. Outcome 6 6 7 1 2 3 4 5 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these five remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 1 1 2 3 4 5 1 


Alt. Outcome 3 2 2 3 4 5 1 2 


Alt. Outcome 4 3 3 4 5 1 2 3 


Alt. Outcome 5 4 4 5 1 2 3 4 


Alt. Outcome 6 5 5 1 2 3 4 5 


 


Alternative outcome 2 is now considered to be the most accurate application of the Convention by three 


determination panel members. Alternative outcomes 3, 4, 5 and 6 are each considered to be the most 


accurate application of the Convention by one determination panel member. As each of these alternative 


outcomes are considered by the lowest number of determination panel members to be the most accurate 


application of the Convention, for these alternative outcomes only, second place rankings are taken into 


account. 


Alternative outcome 3 is considered to be the second most accurate application of the Convention by 


three determination panel members. Alternative outcomes 4, 5 and 6 are each considered to be the 


second most accurate application of the Convention by one determination panel member. As each of 


these alternative outcomes are considered by the lowest number of determination panel members to be 
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the second most accurate application of the Convention, for these alternative outcomes only, third place 


rankings are taken into account. 


Alternative outcome 4 is considered to be the third most accurate application of the Convention by three 


determination panel members. Alternative outcomes 5 and 6 are each considered to be the third most 


accurate application of the Convention by one determination panel member. As each of these alternative 


outcomes are considered by the lowest number of determination panel members to be the third most 


accurate application of the Convention, for these alternative outcomes only, fourth place rankings are 


taken into account. 


Alternative outcome 5 is considered to be the fourth most accurate application of the Convention by three 


determination panel members. Alternative outcome 6 is considered to be the fourth most accurate 


application of the Convention by one determination panel member. As such, alternative outcome 6 is 


removed from the list of alternative outcomes that the determination panel may choose.  


The current rankings of the remaining alternative outcomes 2, 3, 4 and 5 by each determination panel 


member are shown below. 


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 2 3 4 5 6 7 1 


Alt. Outcome 3 3 4 5 6 7 1 2 


Alt. Outcome 4 4 5 6 7 1 2 3 


Alt. Outcome 5 5 6 7 1 2 3 4 


 


The rankings of these remaining alternative outcomes are now adjusted to take into account only the 


relative ranking of these four remaining alternative outcomes.  


Alternative 


Outcomes 


Determination panel Members 


A B C D E F G 


Alt. Outcome 2 1 1 1 2 3 4 1 


Alt. Outcome 3 2 2 2 3 4 1 2 


Alt. Outcome 4 3 3 3 4 1 2 3 


Alt. Outcome 5 4 4 4 1 2 3 4 


 


Alternative outcome 2 is now considered to be the most accurate application of the Convention by four 


determination panel members. Alternative outcomes 3, 4 and 5 are each considered to be the most 


accurate application of the Convention by one determination panel member.  


As, of the remaining alternative outcomes, alternative outcome 2 is considered to be the most accurate 


application of the Convention by a majority of determination panel members, this is the alternative 
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outcome chosen by the determination panel.  


 


Section 3 – Composition of a determination panel 


Paragraph 1  


2671. Annex F Section 3 provides for the more detailed operational and procedural rules regarding the 


composition of the determination panel that should be read with Article 28 while determining the 


composition of the panel in each individual case. 


2672. Paragraph 1 provides details with respect to the establishment of a standing pool comprising 


independent experts who could act as independent experts in each determination panel. The standing pool 


shall be established immediately following entry into force of the Convention, to ensure that it is in place 


before the first possible determination panel arising from review processes. Subparagraph (a) states that 


the standing pool shall, from its time of establishment, include at least 150 individual independent experts, 


and that this number would be the minimum pool size for the standing pool, which would be maintained 


going forward as well. Subparagraph (a) also notes that the standing pool may also include individual 


independent experts nominated by new Parties to the Convention and clarifies that there is no limitation 


as to the maximum size of the standing pool.  


2673. Subparagraph (b) provides that each Party may submit two nominations for the standing pool, 


without requiring any Party to necessarily submit nominations, thereby allowing Parties to either make no 


nominations or submit one or two nominations. These nominations must be for individuals who are willing 


to participate in the determination panel and fulfil the definition of independent expert as contained in 


paragraph 2, based on the knowledge of the nominating Party. The nominations shall be submitted to the 


Secretariat of the Conference of the Parties along with the names and detailed curriculum vitae of those 


individuals together with a statement explaining how they fulfil the requirements of an independent expert 


under paragraph 2. It is, however, clarified that there is no requirement that nominated individuals are 


residents or citizens of or have any connection with the nominating Party, so long as they meet the 


conditions described in paragraph 2. Subparagraph (c) provides that these nominations shall be submitted 


within 60 days of the entry into effect of the Convention for it and once the nominations are received, the 


Secretariat of the Conference of the Parties shall then communicate these nominations and accompanying 


documentation to the screening committee as soon as possible, to ensure that the nomination and 


screening process moves forward without undue delay. The screening committee, for this purpose, is 


defined in paragraph 4. 


2674. Subparagraph (d) provides that once the nominations are received by the screening committee, 


the screening committee should decide whether the nominated individuals meet the conditions prescribed 


in paragraph 2 and whether they are suitable to act as independent experts. This decision should be taken 


by consensus or failing consensus within 30 days from the reference of the nominations, by consensus-


minus-one. Although the screening committee is expected to take this decision based on the information 


that is placed in front of them, discretion is provided to the screening committee to agree on the suitability 


of the nominated individuals. Where the screening committee accepts the nomination of an individual as 


an independent expert in accordance with this subparagraph, the Secretariat of the Conference of the 


Parties shall then add such individual to a draft roster of the standing pool maintained by the Secretariat 
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of the Conference of the Parties. This draft roster shall form the basis for the establishment of the standing 


pool. 


2675. Subparagraph (e) provides that the decision of the screening committee with respect to each 


nominated individual shall be communicated to the Party nominating such individual by the Secretariat of 


the Conference of the Parties within 60 days from the date of their nomination. Subparagraph (f) provides 


that within 30 days of the screening committee communication of its decision to not add a nominated 


individual to the standing pool, the Party nominating such individual may nominate one alternative 


individual for consideration as an independent expert in the standing pool. The new nomination received 


shall be subject to the same process for nomination into the standing pool as applicable to original 


nominations under this paragraph as well. 


2676. Subparagraph (g) provides that if the total number of nominations received under subparagraph 


(b) are fewer than the minimum pool size or if the total number of independent experts in the standing pool 


drops below the minimum pool size for any other reason, the Secretariat of the Conference of the Parties 


shall invite each Party to nominate one additional independent expert each. The screening committee may 


add such nominated individuals to the draft roster of the standing pool as under subparagraph (d) to the 


extent required to meet the minimum pool size. However, to ensure that the standing pool does not have 


disproportionate representation for each Party, each Party shall have a maximum of four individuals 


nominated by it included in total to the draft roster of the standing pool at one time in general. However, to 


ensure that flexibility is maintained to allow the functioning of the standing pool as envisaged, it is also 


provided that the Conference of the Parties may agree to revise the number of additional nominations 


allowed or the maximum number of individuals that may be nominated by a Party in view of the total size 


and composition of the standing pool. The Conference of the Parties may also use this provision to allow 


additional nominations to renew the nomination of an independent expert following each individual’s five-


year term as noted in subparagraph (h) or to allow replacement nominations following an individual’s five-


year term, if this is not already addressed by the Secretariat of the Conference of the Parties owing to the 


minimum pool size not being met. 


2677. Subparagraph (h) provides that once a nominated candidate is added to the draft roster of the 


standing pool, the details of that candidate shall be shared by the Secretariat of the Conference of the 


Parties with all Parties as soon as possible to allow for Parties to approve of these candidates before 


adding them to the standing pool. Accordingly, all Parties are allowed to object to the addition to the 


standing pool of a candidate in the draft roster of the standing pool solely on the grounds that they fail to 


meet one or more of the requirements in paragraph 2. If more than two-thirds of the Parties do not object 


to the addition of a candidate to the standing pool within 30 days of the sharing of the details of the 


candidate, the candidate shall be added to the standing pool for a period of five years and the Secretariat 


of the Conference of the Parties shall communicate this addition to the Parties as soon as possible 


thereafter. Similar to subparagraph (f), within 30 days of the communication by the Secretariat of the 


Conference of the Parties of a candidate not being added to the standing pool due to objections made 


under this subparagraph, the Party nominating the individual may nominate one alternative individual for 


consideration as an independent expert in the standing pool and the nomination received shall be subject 


to the same process for nomination into the standing pool as applicable to original nominations under this 


paragraph as well. 


2678. Once individuals are added to the standing pool, subparagraph (i) allows for the possibility of an 


individual to be removed from the standing pool if they fail to meet the conditions in paragraph 2. 


Accordingly, if a Party establishes to the satisfaction of the screening committee that an individual in the 


standing pool fails to remain an independent expert under paragraph 2 at any time following their addition 


to the standing pool, the screening committee may recommend removal of that individual from the standing 


pool. All Parties are allowed to object to the removal of a candidate from the standing pool. If a simple 
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majority of the Parties do not object to the removal of a candidate from the standing pool within 30 days, 


the candidate shall be removed from the standing pool. Similar to subparagraphs (f) and (h), within 30 days 


of the screening committee communicating its decision to remove a nominated individual from the standing 


pool, the Party nominating the individual may nominate one alternative individual for consideration as an 


independent expert in the standing pool. 


Paragraphs 2 through 4 


2679. Paragraph 2 provides the definition of an independent expert and prescribes the conditions 


required for an individual to qualify as an independent expert. This paragraph notes that an individual would 


be considered an independent expert for purposes of Annex F Section 3 where the individual fulfils a 


number of conditions. First, the individual is required to be a person of standing, who may be relied upon 


to exercise independent judgment and conduct themselves in a professional manner. Second, the 


individual is required to have at least six years of relevant experience in corporate income tax matters. 


Third, the individual is required to have sufficient expertise in international taxation and/or financial 


accounting matters. These three conditions have been added to allow the screening committee discretion 


to consider the profile of the nominated individuals to ensure that their professional background makes 


them suitable to act as an independent expert in a determination panel, keeping in mind factors such as 


professional integrity, independence, objectivity, experience and expertise. Fourth, the individual does not 


work for and should not have worked for any government in the twelve months previous to their nomination, 


which would include time where they are seconded to any regional tax organisation or an international 


organisation. Fifth, the individual does not and has not during the previous twelve months, directly or on 


behalf of any enterprise or firm, provide(d) tax advisory services other than limited tax advisory services. 


For this purpose, the term limited tax advisory services is defined to include tax advisory services where 


the annual income earned by an individual from such services provided during the current year is less than 


30 per cent of the individual’s total annual income, including income from employment, contractual 


services, pensions or other retirement benefits, to ensure that individuals that provide occasional tax 


advisory services or retired tax advisors that provides such occasional services are covered in the 


definition. Finally, the individual does not work for a regional tax organisation or an international 


organisation that is not specified in the list provided in this paragraph. These conditions have been drafted 


to ensure that the standing pool of independent experts includes categories of experts such as academics, 


serving or retired judges, former tax officials, former tax advisors or professionals and officials from the 


agreed list of regional tax organisations or international organisations (as revised by an agreement of the 


Conference of the Parties in the future, as appropriate) so long as they are not on secondment from a 


government.  


2680. Paragraph 3 provides the definition of a government official and prescribes the conditions required 


for an individual to qualify as a government official. This paragraph notes that an individual would be 


considered an independent expert for purposes of Annex F Section 3 where the individual is first, a person 


of standing and may be relied upon to conduct themselves in a professional manner (similar to paragraph 


2), second, presently works for or on behalf of a function in the government of any Jurisdiction (irrespective 


of whether they are a Party or not), not being the tax audit and examination function in its tax administration, 


and has at least three years of relevant experience working in the field of international taxation or transfer 


pricing and has at least one year of relevant experience working for the government of that Jurisdiction 


and third, has sufficient expertise in international taxation and/or financial accounting matters (similar to 


paragraph 2). 


2681. Paragraph 4 provides that a screening committee shall be established for the purposes of the 


determination panel. Each Party is allowed to nominate one individual for consideration to be a member of 


the screening committee every five years, with the first nomination being submitted within 30 days of the 


entry into effect of the Convention for the Party and subsequent nominations being submitted following a 
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call for nominations initiated by the Secretariat of the Conference of the Parties ever five years from the 


date of constitution of the first screening committee. Each nominated individual shall be a senior member 


in the government of that Party and shall provide a written statement indicating that individual’s willingness 


to participate in the process and undertaking to act in an independent, impartial and transparent manner if 


selected to the Chair(s) of the Conference of the Parties. The Secretariat of the Conference of the Parties 


shall communicate these nominations to the Chair(s) of the Conference of the Parties as soon as possible 


thereafter. The Chair(s) of the Conference of the Parties shall, on each occasion when nominations are 


received from the Secretariat of the Conference of the Parties, following consultation with the Parties, make 


a proposal to all Parties for the composition of the screening committee for a term of five years, ensuring 


that the selected members have adequate seniority and objectivity, all geographical regions are adequately 


represented and Parties most likely to be affected by the outcomes in determination panels are adequately 


represented. Based on the proposal made by the Chair(s) of the Conference of the Parties, the composition 


of the screening committee shall be decided by all of the Parties by consensus or failing consensus within 


30 days by two-thirds majority, for a term of five years from this decision. Since the screening committee 


plays a key role in ensuring that the standing pool comprises experts meet the conditions specified in 


paragraph 2 and have sufficient expertise, independence and objectivity to undertake their role as an 


independent expert, the Chair(s) of the Conference of the Parties shall pay due regard to views of all 


Parties obtained during consultations with respect to the screening committee and ensure that the 


composition of the screening committee represents the interests of all Parties, particularly with regard to 


different levels of development. 


Paragraphs 5 through 9 


2682. Paragraphs 5 and 6 provide for the mechanism for random selection of the individual members of 


the determination panel and/or the Chair under Section 3 and processes to be followed thereafter. 


Paragraph 6, in particular, notes that once selected, each independent expert should inform the Secretariat 


of the Conference of the Parties within 30 days whether they are willing to participate in the panel or are 


conflicted to act in a panel based on the definition in paragraph 12 and where they are willing, provide a 


signed statement concerning conflicts, which shall be shared with Parties. 


2683.  Paragraph 7 provides for situations where an independent expert selected at random from the 


standing pool shall be replaced at random, specifically in situations (i) where they are not willing or are 


conflicted to act in the panel, (ii) where an affected party can establish to the satisfaction of the screening 


committee within 30 days of communication of the signed statement that an individual is conflicted to act 


in a panel, (iii) where the same Party has another nominated independent expert in the same determination 


panel or (iv) where the individual is actively participating in three other determination panels at the time of 


selection. 


2684. Paragraph 8 provides for rules to ensure that individuals that are nationals of a Party with no 


diplomatic relations with certain affected parties concerning a determination panel shall not act as an 


independent expert or government official in that determination panel. An affected party is covered in this 


provision where the determination panel deals with a change in the allocation of Amount A or the obligation 


to provide relief for Amount A under the Convention only for that affected party; or a change in the allocation 


of Amount A or the obligation to provide relief for Amount A under the Convention of the lower of 5 per 


cent or EUR 10 million for that affected party. In these cases, an independent expert would be replaced by 


another independent expert nominated by the same nominating Party, subject to the nomination process 


to the standing pool under paragraph 1, and a government official would be replaced by another 


government official falling under the same category of government officials in Article 28(1)(b), subject to 


the rules therein. 
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2685. Paragraph 9 provides that the Secretariat of the Conference of the Parties shall provide written 


confirmation to each selected independent expert and government official of their selection as soon as 


possible after the receipt of their signed statement, and subject to replacement if required, a signed copy 


of which would be returned to the Secretariat of the Conference of the Parties within 15 days of receipt. 


The determination panel shall be considered established on the date when the last of these signed copies 


is received by the Secretariat of the Conference of the Parties. 


Paragraphs 10 through 15 


2686. Paragraph 10 deals with the fees and expenses of the independent experts in a determination 


panel. Paragraph 10(a) provides that the fees of the independent experts of the determination panel 


appointed pursuant to Article 28, including the Chair shall be set at EUR 1000 per day. Paragraph 10(b) 


limits the reimbursement of expenses of the independent experts of the dispute resolution panel appointed 


pursuant to Article 28, including the Chair, in accordance with a standard schedule to be agreed by the 


Conference of the Parties and until such a schedule is agreed, in accordance with the average of the usual 


amount reimbursed to members of the staff of the competent authorities of the listed parties (for 


determination panels arising from scope certainty reviews or follow-up scope certainty reviews) or affected 


parties (for all other determination panels). This subparagraph seeks to limit the costs of determination 


panel proceedings in a manner consistent with the objective of providing timely resolution of related issues 


and the use of a last-best offer form of decision-making. Recognising that such a form of decision-making 


requires panel members only to choose between proposed resolutions, the paragraph provides that 


dispute resolution panel members appointed pursuant to Article 28, including the Chair, will only be 


compensated for a total of seven days (including both preparation and any possible meeting days). This 


time limit and the need to ensure limitation of costs involved also means that as far as possible, the 


determination panel shall use tele- and videoconferencing to communicate between themselves, using 


appropriate measures and facilities (such as encryption) to ensure the security and confidentiality of their 


communications, unless if a face-to-face meeting is considered necessary. In addition, paragraph 10(d) 


provides that because government officials appointed to the determination panel serve in their official 


capacity, they are not entitled to fees in addition to the remuneration they receive from their governments 


and are reimbursed for expenses in accordance with the rules generally applicable to a member of the 


staff of the relevant Competent Authority. 


2687. To ensure oversight and accountability on the part of independent experts, especially since 


confidential information is concerned, paragraph 10(c) also provides that If the relevant group concerned 


by a determination panel is of the view that an independent expert did not act in line with their obligations 


under Part V Section 2 and with respect to confidentiality of information shared by such relevant group 


under the Convention in a determination panel, the coordinating entity of the relevant group may file a 


complaint to the lead tax administration within 60 days of a determination panel decision. If more than two-


thirds majority of the listed parties (for determination panels arising from scope certainty reviews or follow-


up scope certainty reviews) or affected parties (for all other determination panels) are of the view that the 


complaint has merit following consideration, no fee shall be payable and no expenses shall be reimbursed 


to such independent expert under this Section. 


2688. Paragraph 11 provides that independent experts chosen for a determination panel under Part V 


Section 2 shall agree in writing, prior to the disclosure to them of any information relating to the 


determination panel proceeding, to treat such information consistently with the confidentiality and 


nondisclosure obligations described in the provisions of the Convention related to exchange of information 


and administrative assistance and under the applicable laws of all listed parties (for determination panels 


arising from scope certainty reviews or follow-up scope certainty reviews) or affected parties (for all other 


determination panels). In addition, paragraph 12 provides that if a listed party (for determination panels 


arising from scope certainty reviews or follow-up scope certainty reviews) or an affected party (for all other 
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determination panels) is of the view that an independent expert concerned by a determination panel did 


not act in line with their obligations under Part V Section 2 and with respect to confidentiality of information 


shared by such relevant group under the Convention in a determination panel prior to conclusion of 


proceedings, they may file a complaint to the lead tax administration at any time during the process. If 


more than a simple majority of the listed parties (for determination panels arising from scope certainty 


reviews or follow-up scope certainty reviews) or affected parties (for all other determination panels) do not 


object within 30 days of the complaint, the independent expert in question selected from the standing pool 


shall be replaced with another independent expert selected at random from the standing pool, respectively. 


2689. Paragraph 13 deals with how the total cost of fees and expenses payable to independent experts 


on determination panels will be met. This cost will be met from two sources: from the total tax certainty 


user fees paid by coordinating entities when making a request for certainty under Article 22 or 23; and from 


contributions from Parties. The level of tax certainty user fees and contributions will be determined such 


that, over time and in aggregate, the total tax certainty user fees paid by coordinating entities will equal 50 


per cent of the total fees and expenses of independent experts on determination panels. Tax certainty user 


fees paid by coordinating entities shall not be used for any other purpose.  


2690. The level of tax certainty user fees shall be agreed by the Conference of the Parties. Where over 


time and in aggregate the total tax certainty user fees paid by coordinating entities is more than or less 


than 50 per cent of the total fees and expenses of independent experts on determination panels, and the 


Conference of the Parties does not expect this situation to correct over time, the Conference of the Parties 


may agree to increase or reduce the level of tax certainty user fees payable in the future accordingly.  For 


example, if a surplus or shortfall of tax certainty user fees accrues over time, it may be necessary to reduce 


or increase the level of future tax certainty user fees, as least temporarily, in order to utilise this surplus, or 


remove this shortfall. Fees and expenses payable to independent experts on determination panels that are 


not met by the total tax certainty user fees paid by coordinating entities shall be met by contributions from 


Parties. Paragraph 14 contains the cost sharing allocation key to be used to determine the contribution of 


each Party. This is based on a percentage of the average gross domestic product of a Party for the five 


immediately preceding years. These percentages are: 


• for a high income Jurisdiction, 100 per cent;  


• for an upper-middle income Jurisdiction, 75 per cent;  


• for a lower-middle income Jurisdiction, 50 per cent; and 


• for a low income Jurisdiction, 40 per cent. 


The income level of a Party is determined using the classifications published most recently by the World 


Bank prior to the first day of the relevant year. These classifications are based on the gross national income 


per capita of a Jurisdiction determined using the World Bank Atlas Method. By linking the contributions of 


a Party both to GDP and to gross national income per capita, this ensures that the contribution of each 


Party takes into account both the size of a Party’s economy and the level of income in that economy.  


2691. Finally, paragraph 15 provides definitions of certain terms used in Annex F Section 3. While 


definitions particular to Section 3 including the conflict conditions described in subparagraph (b) are 


provided in this paragraph, subparagraph (b) provides that each independent expert appointed to the 


dispute resolution panel pursuant to Article 28, including the Chair, must, at the time of accepting their 


appointment, fulfil certain requirements to ensure their impartiality and independence with respect to the 


specific case. In particular, an individual is conflicted to act on a determination panel involving the relevant 


group where at the time of appointment: 
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• The individual or a Family Member (defined in Article 2(t)) is or was an employee, contractor, 


partner or member of any member of the relevant group, in the previous five years, or continues to 


derive benefits of any kind from such engagements or relationships that existed in any prior Period. 


• The individual or a Family Member is or was a significant investor (defined in subparagraph 15(d)) 


in the relevant group or any of its Entities, in the previous two years, or continues to derive benefits 


of any kind from such investments in any prior period. 


• The individual or a Family Member has or had significant business dealings (defined in 


subparagraph 15(e)) with any member of the relevant group in the previous five years or continue 


to derive benefits of any kind from such transactions or activities in any prior Period. 


• The individual, directly or as part of or on behalf of an enterprise or firm, is or was personally 


involved in providing, or supervising the provision of tax, advisory, consulting, accounting or audit 


services to the relevant group or any of its Entities in the previous five years.  


• The individual, directly or as part of or on behalf of an enterprise or firm, is or was personally 


involved in providing, or supervising the provision of tax, advisory, consulting, accounting or audit 


services to the relevant group or any of its Entities with respect to an arrangement or transaction 


being considered by the determination panel. This requirement is not subject to any temporal 


limitation (i.e., an individual will always be considered to have a conflict with respect to an 


arrangement or transaction with which they were personally involved). 


• The individual or a Family Member holds or held a funded academic position (defined in 


subparagraph 15(c)) in the previous five years, or continues to derive benefits of any kind from 


such engagements or relationships that existed in any prior Period. 


2692. For determining whether the conflict rules with respect to Family Members above apply, the 


individual would need to declare under paragraph 6 whether they are aware, to the best of their knowledge, 


of their Family Members being involved in the activities referred to in the list above.  


Section 4 – Definitions 


2693. Annex F Section 4 includes examples of the documentation that a Party may use to confirm that it 


is a Jurisdiction in which a Group has or is likely to have Adjusted Revenues above the nexus threshold in 


Article 8 in a Period. This list is illustrative only, and a Party may also choose to rely on different 


documentation depending upon what is available and relevant to a particular case.  
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Annex G – Supplementary provisions on tax certainty for issues related to 


Amount A 


Section 1 – Statement of information and Terms of Reference 


Paragraphs 1 and 2 


2694. Paragraphs 1 and 2 are intended to facilitate the effective conduct of dispute resolution panel 


proceedings through the development by the MAP competent authorities of documentation to reflect basic 


information about the case and to frame the issues for decision by the dispute resolution panel. 


2695. Paragraph 1 provides that, within 30 days of the request for a dispute resolution panel pursuant to 


Article 35(1), the MAP competent authorities shall agree a brief statement of information that identifies the 


Entities of the Covered Group directly affected by the case and contains a general description of the related 


issues to be resolved in the case. This statement of information will be used to determine whether 


prospective dispute resolution panel members satisfy the eligibility requirements identified in Annex G 


Section 3 as they relate to independence and impartiality. 


2696. Paragraph 12 requires the MAP competent authorities to agree, within 60 days of a request for a 


dispute resolution panel pursuant to Article 35(1), terms of reference for the case. These terms of reference 


shall include:  


• a description of the relevant business activities of the Covered Group;  


• a description of the related issues in dispute in the case;  


• a description of the matters to be considered for the resolution of the case, including identification 


of all matters in the case previously agreed between the MAP competent authorities; and 


• a description of the final position taken by each MAP competent authority in the discussion of the 


unresolved matters that prevent mutual agreement by the MAP competent authorities. 


These terms of reference may also include logistical or procedural information. 


2697. The terms of reference are intended to frame the issues for decision by a dispute resolution panel 


and thereby contribute to an efficient and effective panel process. The purpose of the inclusion in the terms 


of reference of the final position taken by each MAP competent authority in the MAP discussion of 


unresolved related issues is to contribute to discipline and transparency in both MAP discussions and the 


dispute resolution panel process; Article 35(2)(a)(iv) also supports the default rule in Annex G Section 5(h) 


that applies when a MAP competent authority does not submit a proposed resolution to the dispute 


resolution panel by the deadline provided in Annex G Section 5(a).  


2698. The terms of reference are to be communicated to the Chair on the date of his or her appointment, 


or as soon thereafter as possible. If the terms of reference have not been agreed by the date for submission 


of the proposed resolutions and position papers provided in Annex G Section 5, both MAP competent 


authorities shall send to each other and to the Chair their most recent written proposals for the terms of 


reference at the same time they submit their proposed resolutions and position papers to the Chair. All the 


matters identified as unresolved in each of these proposals for the terms of reference shall be treated as 


unresolved for purposes of the subsequent proceedings. Where these proposals for the terms of reference 
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reflect a disagreement regarding whether an unresolved issue is a related issue, the dispute resolution 


panel shall resolve that disagreement, as provided in Article 35(1)(b). 


Section 2 – Competent authority agreement on mode of application 


2699. Part V Section 3 sets out the core provisions related to the dispute resolution panel mechanism, 


as well as default rules to ensure that the key structural elements of the process are in place, and is 


intended to permit the dispute resolution panel mechanism to function without the requirement of additional 


bilateral MAP competent authority mutual agreements. Annex G Section 2 recognises, however, that the 


covered jurisdictions may wish to settle certain aspects of the mode of application of the provisions in Part 


V Section 3 by mutual agreement, in light of the wide variety of legal and tax systems, and the fact that 


each MAP competent authority relationship is unique. The smooth functioning of the dispute resolution 


panel process will require close collaboration by the MAP competent authorities. Consultation and 


agreement on additional procedural and operational details of the process may help to ensure its effective 


implementation and proper functioning. Where appropriate, MAP competent authority mutual agreements 


concluded pursuant to Annex G Section 2 could establish agreed guidelines for the conduct of dispute 


resolution panel proceedings, which could include, for example, provisions on the working language of 


dispute resolution panels. Where a pair of covered jurisdictions wish to limit the application of the dispute 


resolution procedure under Article 35 to a restricted range of cases in general, by excluding a category of 


cases from the scope of the dispute resolution procedure, this may be covered in a MAP competent 


authority agreement under Section 2 as well. 


2700. As recognised by paragraphs 50 through 52 of the Commentary on Article 25 of the OECD Model, 


treaty provisions based on Article 25(3) provide MAP competent authorities with broad authority to resolve 


difficulties of application of the treaty by means of mutual agreement. Such authority includes the authority 


to supplement treaty provisions providing for dispute resolution mechanisms such as the Article 35 dispute 


resolution panel mechanism or the OECD Model Article 25(5) MAP arbitration mechanism. Article 35(10) 


expressly confirms in the MLC that the MAP competent authorities of the covered jurisdictions may by 


mutual agreement settle the mode of application of Article 35 – that is, that the MAP competent authorities 


may by mutual agreement supplement the procedural and operational details provided by Article 35, with 


a view to ensuring that the dispute resolution panel mechanism most effectively achieves its objectives. 


Where a Jurisdiction’s domestic law would limit its MAP competent authority’s exercise of the authority to 


conclude mutual agreements pursuant to Annex G Section 2 or to provisions based on Article 25(3) of the 


OECD Model or the UN Model, it is expected that its MAP competent authority would only conclude mutual 


agreements with treaty partner MAP competent authorities pursuant to Annex G Section 2 to the extent 


that such mutual agreements were consistent with such domestic law limitations. 


Section 3 – Appointment of dispute resolution panel members 


2701. Annex G Section 3 sets out basic rules for the composition of a dispute resolution panel and the 


appointment and qualifications of dispute resolution panel members. While these rules apply by default, 


Annex G Section 3 also permits the MAP competent authorities of two covered jurisdictions to mutually 


agree on different rules that will apply with respect to MAP cases that involve those two covered 


jurisdictions, either generally or with respect to a particular case. The provision will thus allow Jurisdictions 


that, for example, prefer dispute resolution panels comprising only independent experts, or dispute 


resolution panels comprising only government officials, to agree bilaterally to so adapt these rules. 
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2702. Under Annex G Section 3(a), the dispute resolution panel is composed of five individual panel 


members. Annex G Section 3(b) provides that each MAP competent authority shall, within 60 days of the 


request for a dispute resolution panel, appoint one panel member from the staff of that MAP competent 


authority and one panel member from the list of independent experts established by that MAP competent 


authority in accordance with Annex G Section 3(g). The four dispute resolution panel members appointed 


pursuant to Annex G Section 3(b) must, within 30 days of the latest of their appointments, appoint a Chair 


from the persons on the lists of independent experts nominated by both MAP competent authorities under 


Annex G Section 3(g) who have indicated their willingness to serve as Chair. Failing agreement between 


the four members within this 30 day period, the two independent panel members appointed from the lists 


of independent experts must then, within another 30 days, appoint a fifth member from the persons on the 


lists of independent experts nominated by both MAP competent authorities who is not a national or resident 


of either covered jurisdiction to serve as Chair of the dispute resolution panel. Unless the MAP competent 


authorities agree otherwise, there is no requirement that any member of the dispute resolution panel have 


experience as a judge or an arbitrator.  


2703. Annex G Section 3(c) establishes when a member of the dispute resolution panel is considered to 


have been appointed, which is relevant for purposes of certain deadlines (such as those provided in Annex 


G Section 3(b) and Section 5).  


2704. Annex G Section 3(d) and (e) describe default rules that apply where either MAP competent 


authority fails, within the prescribed time periods, to appoint a member of the dispute resolution panel, or 


where the two independent panel members appointed from the lists of independent experts fail to appoint 


a Chair.  


2705. Annex G Section 3(d) provides for the consequences where a MAP competent authority fails to 


make the appointments provided in Annex G Section 3(b) by the applicable deadline. 


2706. In the case of a failure to appoint the member from the staff of the MAP competent authority under 


Annex G Section 3(b)(i), the dispute resolution panel shall proceed with neither a panel member from the 


staff of that MAP competent authority or a panel member appointed by that MAP competent authority 


pursuant to Section 3(b)(ii), to ensure that an odd number of panel members is maintained in the dispute 


resolution panel. 


2707. In the case of a failure to appoint the member from the list of independent experts under Annex G 


Section 3(b)(ii), the MAP competent authority of the other covered jurisdiction shall appoint panel members 


at random from the individuals on the list of independent experts nominated by the first-mentioned MAP 


competent authority under Annex G Section 3(g).  


2708. Annex G Section 3(e) then provides that where the independent experts cannot agree a Chair of 


the panel by the applicable deadline, the MAP competent authorities shall appoint the Chair at random 


from the individuals on the lists of independent experts nominated by both MAP competent authorities who 


have indicated their willingness to serve as the Chair.  


2709. The default rules in Annex G Section 3(d) and (e) are intended to ensure that the dispute resolution 


panel process, and therefore a resolution of related issues in a mutual agreement procedure case, cannot 


be unduly delayed by a failure to constitute a dispute resolution panel. As default rules, these rules will 


apply only to the extent that the MAP competent authorities of the relevant covered jurisdictions have not 


mutually agreed on different rules. 


2710. Annex G Section 3(f) provides that – except to the extent that the MAP competent authorities of 


the relevant covered jurisdictions have mutually agreed on different rules – each independent expert 
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appointed to the dispute resolution panel pursuant to Annex G Section 3(b)(ii) and the Chair must, at the 


time of accepting their appointment, fulfil the requirements set out in Annex G Section 3(g) and fulfil certain 


other requirements to ensure their impartiality and independence with respect to the specific MAP case. In 


particular, an individual is conflicted to act on a dispute resolution panel involving the Covered Group where 


at the time of appointment: 


• The individual or a Family Member is or was an employee, contractor, partner or member of the 


Covered Group or any of its Entities, in the previous five years, or continues to derive benefits of 


any kind from such engagements or relationships that existed in any prior period. 


• The individual or a Family Member is or was a significant investor in the Covered Group or any of 


its Entities, in the previous two years, or continues to derive benefits of any kind from such 


investments in any prior period. 


• The individual or a Family Member has or had significant business dealings with any Entity of the 


Covered Group in the previous five years or continues to derive benefits of any kind from such 


transactions or activities in any prior period. 


• The individual, directly or as part of or on behalf of an enterprise or firm, is or was personally 


involved in providing, or supervising the provision of, tax, advisory, consulting, accounting or audit 


services to the Covered Group or any of its Entities in the previous five years.  


• The individual, directly or as part of or on behalf of an enterprise or firm, is or was personally 


involved in providing, or supervising the provision of, tax, advisory, consulting, accounting or audit 


services with respect to an arrangement or transaction at issue in the MAP case. This requirement 


is not subject to any temporal limitation (i.e., an individual will always be considered to have a 


conflict with respect to an arrangement or transaction with which they were personally involved). 


• The individual or a Family Member holds or held a funded academic position in the previous five 


years, or continues to derive benefits of any kind from such engagements or relationships that 


existed in any prior period. 


2711. For determining whether the conflict rules with respect to Family Members above apply, the 


individual would need to declare under this subparagraph (as noted in paragraph 2712) whether they are 


aware, to the best of their knowledge, of their Family Members being involved in the activities referred to 


in the list above. Each of these panel members must also maintain their impartiality and independence 


throughout the proceedings, and must for a reasonable period of time thereafter avoid conduct that may 


damage the appearance of impartiality and independence of the members of the dispute resolution panel 


with respect to the proceedings. Such conduct would include, for example, accepting employment with a 


member of the Covered Group, or its advisors, soon after delivering the dispute resolution panel decision. 


Prospective dispute resolution panel members will undertake to disclose to both MAP competent 


authorities, in writing, any facts or circumstances that arise during or subsequent to the panel proceedings 


that might call into question their impartiality or independence.   


2712. Each panel member will execute a written certification to the effect of the provisions of Annex G 


Section 3(f). 


2713. Annex G Section 3(g) provides rules for the establishment of the lists of independent experts from 


which (pursuant to Annex G Section 3(b)) certain members of dispute resolution panels will be appointed. 


For the purpose of constituting these lists of independent experts, the MAP competent authority of each 


covered jurisdiction shall nominate five individuals who –  
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• may be relied upon to exercise independent judgment and conduct themselves in a professional 


manner; 


• have at least six years of experience in dealing with international corporate income tax and/or 


transfer pricing; and 


• do not work for or on behalf of any Government and were not in such a situation at any time during 


the previous twelve months, irrespective of whether the individual is/was on secondment to a 


regional tax organisation or an international organisation during this time (for purposes of Part V 


Section 3, an individual who has accepted an appointment as a member of any other panel 


provided for under the Convention, or as an arbitrator in a proceeding pursuant to Part VI of the 


Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and 


Profit Shifting or pursuant to the provisions of any other bilateral or multilateral agreement or 


domestic law provision providing for the arbitration or resolution of unresolved issues in a MAP 


case, will not be considered based on such appointment to work for or on behalf of, or to have 


worked for or on behalf of, the Government of a covered jurisdiction). 


2714. The establishment of the lists of independent experts is intended to provide transparency with 


respect to the individuals that a MAP competent authority would appoint to a dispute resolution panel 


pursuant to Annex G Section 3(b)(ii) and to facilitate the choice of a Chair. It is expected that each MAP 


competent authority will screen the individuals it nominates as that MAP competent authority will have 


already familiarised itself with those individuals’ background and other relevant facts as part of the process 


of identifying suitable nominees. There is no requirement under Annex G Section 3(g) that a MAP 


competent authority nominate five different individuals for purposes of each of its bilateral treaty 


relationships, nor does Annex G Section 3(g) include requirements to update or change these individuals 


at specific intervals. A MAP competent authority may, for example, prefer to maintain a single standing list 


of independent experts for all of a covered jurisdiction’s bilateral relationships. MAP competent authorities 


should, however, keep in mind that the Chair of a particular dispute resolution panel shall be appointed 


from among the individuals on the list of independent experts who are not nationals or residents of either 


of the relevant covered jurisdictions. In addition, MAP competent authorities should periodically verify that 


the nominated individuals remain eligible to serve as independent experts and are not deceased or 


otherwise incapable of serving on a dispute resolution panel. 


2715. Pursuant to Annex G Section 3(h), each MAP competent authority shall confirm with each person 


it nominates that person’s willingness to serve as a member of a dispute resolution panel, including (in 


cases where the independent expert is neither a national or resident of either covered jurisdiction) whether 


that person would be willing to serve as Chair. In all cases, at least one independent expert nominated by 


each covered jurisdiction shall not be a national or resident of either relevant covered jurisdiction and shall 


be willing to serve as Chair (for purposes of the appointment of a Chair of the dispute resolution panel 


pursuant to Annex G Section 3(b) or (e)). Each MAP competent authority shall inform the other MAP 


competent authority of the independent experts so nominated. A MAP competent authority shall be entitled 


to object to a person nominated by the other MAP competent authority only where that person does not 


meet the requirements provided in Annex G Section 3(g) and shall provide a justification with any such 


objection. The other MAP competent authority should take these objections into account and nominate a 


different person where the justification provided makes it clear that the requirements provided in Annex G 


Section 3(g) are not met by the nominated person. The MAP competent authorities may also settle the 


mode of application of this provision specifically through a MAP competent authority agreement as referred 


to in Annex G Section 2 to ensure that disagreements do not arise with respect to whether nominated 


individuals meet these requirements. Each covered jurisdiction may change the persons so nominated and 


shall notify the other MAP competent authority without delay when it wishes to do so. 
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2716. Annex G Section 3(i) provides a default rule that is designed to prevent blockages of the dispute 


resolution panel mechanism in two specific circumstances: (i) where one or both MAP competent 


authorities fail to nominate any individuals to a list of independent experts used to select dispute resolution 


panel members appointed pursuant to Annex G Section 3(b)(ii) and the Chair; or (ii) where none of the 


individuals nominated by a MAP competent authority to a list of independent experts meets the 


requirements of Annex G Section 3(f) or is otherwise available to act as a member of a dispute resolution 


panel in a particular case. In these circumstances, the group of individuals nominated by the relevant MAP 


competent authority to the standing pool comprising independent experts established for purposes of 


Amount A determination panels under Annex F Section 3, shall be used for purposes of the appointment 


on behalf of that MAP competent authority of a dispute resolution panel member pursuant to Annex G 


Section 3(b)(ii) and for purposes of the appointment of the Chair (with the two panel members appointed 


pursuant to Annex G Section 3(b)(ii) taking into account that the Chair shall not be a national or resident 


of either covered jurisdiction). Where no individuals have been nominated by the covered jurisdiction 


concerned to the standing pool or where none of the individuals nominated by a covered jurisdiction to this 


standing pool is eligible to act as an independent expert under this Section, all individuals in the standing 


pool under Annex F Section 3 other than those nominated by the covered jurisdiction of the other MAP 


competent authority shall be used for purposes of the appointment on behalf of that MAP competent 


authority of a dispute resolution panel member under this Section. 


2717. Annex G Section 3(j) addresses situations in which a dispute resolution panel member is unable 


to perform his or her duties, as a result of illness or incapacity, failing to meet standards for impartiality and 


independence, or for any other reason. It provides that the procedures in Annex G Section 3 shall apply 


with the necessary adaptations if for any reason it is necessary to replace a dispute resolution panel 


member after the dispute resolution panel process has begun. In such circumstances, the MAP competent 


authorities shall also agree on necessary adaptations, as appropriate, to the deadlines provided in Annex 


G Section 5. MAP competent authorities may mutually agree on alternative arrangements to replace 


dispute resolution panel members, bearing in mind the overall objective of timely resolution of related 


issues. 


2718. Finally, Annex G Section 3(k) provides definitions of certain terms used in Annex G Section 3(f) to 


establish when a person from the list of independent experts provided in Annex G Section 3(g) is 


considered to have a conflict at the time of appointment, as noted in Annex G Section 3(f), that would 


prevent that person from serving on a dispute resolution panel in a particular case. 


Section 4 – Communication of information and confidentiality of dispute 


Resolution panel proceedings 


Paragraph 1 


2719. To ensure that the dispute resolution panel process can accomplish its purpose without 


undermining the confidentiality of the mutual agreement procedure, it is important that the MAP competent 


authorities be permitted to provide the members of the dispute resolution panel with relevant information, 


subject to the same strict confidentiality requirements that would apply to the MAP competent authorities 


themselves. To accomplish this, Annex G Section 4(1) provides that, solely for purposes of Article 35, and 


of the provisions of covered tax agreements, the Convention, and the domestic laws of the covered 


jurisdictions related to the exchange of information, confidentiality, and administrative assistance, the 


members of the dispute resolution panel shall be considered persons or authorities to whom information 


may be disclosed.  
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2720. Pursuant to Annex G Section 4(1), such information may also be disclosed to prospective dispute 


resolution panel members, but solely to the extent necessary to verify their ability to fulfil the requirements 


of dispute resolution panel members, including, for example, their independence and impartiality. Annex 


G Section 4(1) additionally provides that information received by the dispute resolution panel or by 


prospective dispute resolution panel members, as well as any information that the MAP competent 


authorities may receive from the dispute resolution panel, shall be considered information exchanged 


under the exchange of information and administrative assistance provisions of the relevant agreement. 


Recognising the need to balance the goal of minimising the number of people to whom information may 


be disclosed against dispute resolution panel members’ need for staff support, this paragraph also provides 


for disclosure under the same conditions to a maximum of three staff per panel member. 


Paragraph 2 


2721. Annex G Section 4(2) requires the MAP competent authorities to ensure that prospective dispute 


resolution panel members from the lists of independent experts provided in Annex G, Section 3(g) agree 


in writing, prior to the disclosure to them of any information relating to the dispute resolution panel 


proceeding, to treat such information consistently with the confidentiality and nondisclosure obligations 


described in the provisions of the relevant agreement related to exchange of information and administrative 


assistance and under the applicable laws of the covered jurisdictions. MAP competent authorities must 


also ensure that members of the dispute resolution panel from the lists of independent experts provided in 


Annex G Section 3(g) and their staff agree in writing, prior to their acting in an dispute resolution panel 


proceeding, to treat any information relating to the proceeding consistently with the confidentiality and 


nondisclosure requirements under the provisions of the relevant agreement related to the exchange of 


information and administrative assistance and under the applicable laws of the covered jurisdictions. Annex 


G Section 4(2) includes a mechanism for the MAP competent authority that appointed the dispute 


resolution panel member to obtain such a written agreement from the dispute resolution panel member 


and their staff. Either MAP competent authority may obtain the written agreement from the Chair and their 


staff. 


2722. The consequences for a member of a dispute resolution panel or a prospective dispute resolution 


panel member who breaches such a written agreement would be determined under the applicable 


domestic laws of the covered jurisdictions and under the terms of the agreement itself (for example, the 


agreement may provide that a dispute resolution panel member shall be dismissed and shall forfeit any 


remuneration to which that member would otherwise be entitled in the event of a breach of the agreement’s 


confidentiality provisions). The consequences for a member of a dispute resolution panel or a prospective 


dispute resolution panel member under the applicable domestic law may be determined by courts or other 


bodies, besides or in addition to the MAP competent authorities. In the event that a member of a dispute 


resolution panel or a prospective dispute resolution panel member breaches this agreement, the MAP 


competent authorities shall by mutual agreement determine the consequences of that breach on the 


dispute resolution panel proceeding itself, which could, for example, include the replacement of one or 


more members of the dispute resolution panel in circumstances where the dispute resolution panel 


proceeding is still ongoing.  


Paragraph 3 


2723. Annex G Section 4(3) requires the MAP competent authorities, prior to the start of a dispute 


resolution panel proceeding, to ensure that each member of a Covered Group involved in the case and 


their authorised representatives or advisors agree in writing not to disclose any of the information received 


during the course of the dispute resolution panel proceeding from either MAP competent authority or from 


the dispute resolution panel, other than the determination of the panel where that disclosure is required 


under the laws of any Jurisdiction. Such a disclosure could be required, for example, for purposes of 
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financial reporting by the Covered Group or by securities regulations, and may be required in a Jurisdiction 


other than one of the two covered jurisdictions involved in the MAP case (for example, in a third Jurisdiction 


in which the Covered Group’s parent entity is resident). 


2724. A breach of the agreement provided in Annex G Section 4(3) between the time at which the request 


for a dispute resolution panel was made and before the dispute resolution panel has delivered its decision 


will result in the termination of the mutual agreement procedure and the dispute resolution panel 


proceeding with respect to the case. Where such a breach occurs subsequent to the dispute resolution 


panel’s delivery of its decision, the MAP competent authorities shall by mutual agreement determine the 


consequences of the breach with respect to the dispute resolution panel proceeding and its outcomes. 


2725. It is expected that MAP competent authorities would take a practical approach in determining the 


consequences of a breach of Annex G, Section 4(2) or (3) on the dispute resolution panel proceeding 


(which would apply in addition to the consequences for dispute resolution panel members under the 


applicable domestic laws of the covered jurisdictions). Such an approach should balance the need to 


maintain the integrity of the dispute resolution panel process and the objective of achieving timely 


resolution of related issues. 


Section 5 – Dispute resolution panel process 


2726. Annex G Section 5, provides default rules for the decision-making process that will be used in 


dispute panel proceedings pursuant to Article 35. The provision also permits the MAP competent 


authorities of the covered jurisdictions to mutually agree on different rules for the decision-making process, 


which may apply to all cases or to a particular case. In the absence of such an agreement, however, the 


decision-making process described in Annex G Section 5 will apply. 


2727. Dispute resolution panels will, by default, apply a last-best offer (also known as final offer) 


approach to decision-making. Under this approach, the MAP competent authorities will each submit to the 


dispute resolution panel a proposed resolution that addresses all of the unresolved related issues in the 


case in a manner consistent with any previous agreements that have been reached in that case by the 


MAP competent authorities. For each adjustment or similar issue in the case, the proposed resolution will 


generally include only the disposition of specific monetary amounts (for example, of income or expense). 


In some cases, however, unresolved related issues will include questions regarding whether the conditions 


for applying a provision of a covered tax agreement have been met. Where the unresolved related issues 


in a case include such a “threshold question”, such as whether an enterprise of one of the covered 


jurisdictions has a permanent establishment in the other covered jurisdiction, the MAP competent 


authorities may submit their proposed answers to the threshold question (i.e. yes or no). If there are other 


unresolved related issues the disposition of which is contingent on the answer reached with respect to the 


threshold question, it is expected that the MAP competent authorities would also submit alternative 


proposed resolutions of those remaining related issues.  


2728. Pursuant to the introductory language of Annex G Section 5, the MAP competent authorities of 


two covered jurisdictions may mutually agree to use an alternative form of decision-making, such as an 


independent opinion approach, whether in a specific case or in general. As noted above, however, last-


best offer decision-making will apply in all circumstances in the absence of such a mutual agreement. MAP 


competent authorities that come to such a mutual agreement should keep in mind that certain alternative 


forms of decision-making (such as an independent-opinion approach) may be expected to lengthen the 


period of time required by a dispute resolution panel to deliver its decision. Those MAP competent 


authorities should thus also consider the interactions with the time periods provided for different steps in 
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the dispute resolution panel process, or with respect to the terms of reference, keeping in mind the overall 


objective of the mechanism to provide a timely resolution of related issues. As provided in Annex G Section 


5(j), the dispute resolution panel decision shall have no precedential value notwithstanding a MAP 


competent authority mutual agreement to use an alternative form of decision-making, and any rationale or 


explanation provided in connection with such decision-making would not create precedent for the 


resolution or decision of other cases.  


2729. The proposed resolutions submitted by the MAP competent authorities of each covered jurisdiction 


may be supported by a position paper. Each proposed resolution and any supporting position paper must 


be submitted for consideration by the dispute resolution panel by the date on which the proposed resolution 


is due (i.e., within 60 days of the appointment of the Chair of the dispute resolution panel, as provided in 


Annex G Section 5(a)).  


2730. The proposed resolution shall not exceed five pages. The supporting position paper shall not itself 


exceed 30 pages but may be supported by annexes. The supporting position paper should contain a 


complete and concise explanation of the MAP competent authority’s proposed resolution. Annexes to the 


supporting position paper should provide factual information as background to supplement the proposed 


resolution and should not contain additional arguments not set out in the supporting position paper.  


2731. Each MAP competent authority submits its proposed resolution solely to the Chair. The Chair will 


then provide copies of both proposed resolutions to the two MAP competent authorities concurrently, as 


soon as possible following the date of receipt of the latest of the proposed resolutions. This process for the 


communication of proposed resolutions is intended to ensure a level playing field as between the MAP 


competent authorities by informing each MAP competent authority of the other’s position and arguments 


at the same time. Supporting position papers and reply submissions are similarly communicated by the 


MAP competent authorities solely to the Chair, who then provides copies of these documents concurrently 


to both MAP competent authorities. Where, however, the provisions of Annex G Section 5(h) apply, Annex 


G Section 5(a) provides that the Chair will provide copies of the proposed resolutions and supporting 


position papers to both MAP competent authorities only at the end of the seven-day period provided in 


Annex G Section 5(h). At that time, the Chair will inform both MAP competent authorities if the MAP 


competent authority that was provided additional time to submit a proposed resolution and/or a supporting 


position paper did not do so. 


2732. The MAP competent authorities must at the same time provide the Chair with portions of the 


request for a mutual agreement procedure submitted by the Covered Group that are relevant to the 


unresolved related issues. MAP competent authorities should consult and preferably agree on the relevant 


portions of a Covered Group’s request that are provided to the Chair. The Covered Group should ensure 


that the different issues raised in its MAP request are clearly demarcated in order to allow the MAP 


competent authorities to extract such relevant portions. The Covered Group should also ensure that MAP 


requests are concise and succinct, in order to allow such portions to inform the dispute resolution panel of 


the original position of the member of a Covered Group. The MAP competent authorities should clearly 


indicate in a covering letter along with this submission that the portions of the MAP request shared with 


the Chair should not be considered an alternative position or proposed resolution that is submitted for 


consideration by the dispute resolution panel.  


2733. Each MAP competent authority may also submit a reply submission with respect to the proposed 


resolution and supporting position paper submitted by the other MAP competent authority. A reply 


submission must be submitted for consideration by the dispute resolution panel within 60 days of the date 


on which the proposed resolution and supporting position paper were due. The reply submission is meant 


to address only the positions and arguments of the other MAP competent authority, and a MAP competent 


authority should not advance additional arguments in favour of its own position in a reply submission. In 
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circumstances where a MAP competent authority has not submitted a proposed resolution within the 


additional seven-day period provided in Annex G Section 5(h), the other MAP competent authority shall 


consider the relevant MAP competent authority position described in the terms of reference pursuant to 


Annex G Section 1(2)(a)(iv) as that MAP competent authority’s proposed resolution for purposes of any 


reply submission. A MAP competent authority that has not submitted a proposed resolution may submit a 


reply submission but, as noted above, should not use a reply submission to advance its own arguments or 


position. 


2734. The reply submission shall not exceed ten pages but may be supported by annexes. The reply 


submission should contain a complete and concise response to the positions and arguments set out in the 


other MAP competent authority’s proposed resolution and supporting position paper. Like the annexes to 


the supporting position paper, annexes to the reply submission should only provide factual information as 


background to supplement the reply submission. 


2735. Annex G Section 5(d) further provides that any annex to a supporting position paper or reply 


submission which does not reflect publicly available information must be a document previously made 


available for the MAP competent authorities of both covered jurisdictions to use in discussion of the mutual 


agreement procedure case. Moreover, any factual information used in a supporting position paper or reply 


submission which does not reflect publicly available information must be contained in a document 


previously made available for both MAP competent authorities to use in discussion of the mutual 


agreement case. 


2736. Under Annex G Section 5(e), the MAP competent authority of a covered jurisdiction is permitted 


to refer in materials submitted to a dispute resolution panel to a proposal for resolution previously made 


by either MAP competent authority during discussion of the MAP case only if that proposal is submitted to 


the dispute resolution panel for consideration as a proposed resolution or if that position is described in 


the terms of reference pursuant to Annex G Section 1(2)(a)(iv). A reply submission prepared pursuant to 


Annex G Section 5(c) will necessarily refer to the proposed resolution submitted by the other MAP 


competent authority. The final position taken by each MAP competent authority in the MAP discussion of 


the related issues will be provided to the dispute resolution panel as part of the terms of reference, and it 


may accordingly be appropriate for a MAP competent authority to refer to that final position in its 


submissions to a dispute resolution panel. In the context of the dispute resolution panel process, reference 


to other positions taken by a MAP competent authority may create uncertainty or confusion, given the 


binary nature of a dispute resolution panel’s decision. The restrictions provided by Annex G Section 5(e) 


would not apply to the MAP competent authorities, however, in the context of their bilateral MAP 


discussions of the case, which may continue at the same time as a dispute resolution panel proceeding. 


2737. The MAP competent authorities may mutually agree on different rules with respect to the proposed 


resolutions, position papers, and reply submissions, including their maximum length and their content, in 


any agreement on the mode of application of the dispute resolution panel procedure entered into pursuant 


to Annex G Section 2. 


2738. Annex G Section 5(f) permits the dispute resolution panel to request additional factual information 


from the MAP competent authorities within 60 days after the deadline for receipt of the proposed 


resolutions from both MAP competent authorities. Such additional information may be submitted to the 


panel only at its request, and the panel will establish a deadline for responding to the request. Such 


requests for additional information may only concern information that consists of, or is reflected in, existing 


documentation; the dispute resolution panel may not request additional information not previously available 


or considered for purposes of the discussion of the mutual agreement procedure case. The dispute 


resolution panel may not request new or additional analyses from the MAP competent authorities. The 


panel is not permitted to request additional information from any member of the Covered Group that 
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presented the case. The MAP competent authorities shall consult with each other to determine how to 


respond to any request from the panel for additional information and, prior to providing the additional 


information to the panel, shall mutually agree on the form and content of the response.  


2739. Although MAP competent authorities should generally not encounter difficulties in agreeing a 


response that reflects solely factual information reflected in existing documentation, there may be 


circumstances in which they disagree with respect to specific aspects of the form or content of the 


response. In these circumstances, Annex G Section 5(f)(ii) provides that, by the deadline established by 


the panel, the MAP competent authorities shall provide the Chair with a joint (i.e., agreed) response that 


reflects items with respect to which the MAP competent authorities agree and that identifies those items 


with respect to which the MAP competent authorities disagree. By that deadline, each MAP competent 


authority shall also provide the Chair and the other MAP competent authority with a supplementary 


response that addresses only those items with respect to which the MAP competent authorities disagree. 


These supplementary responses shall not contain any new or additional analyses in support of a MAP 


competent authority’s proposed resolution. 


2740. Pursuant to the last-best offer approach to decision-making, the dispute resolution panel will select 


as its decision one of the proposed resolutions submitted by the MAP competent authorities. In a case 


involving one or more threshold questions, the dispute resolution panel will decide the threshold 


question(s), and then adopt one of the alternative proposed resolutions submitted by the MAP competent 


authorities. The dispute resolution panel will deliver its decision to the MAP competent authorities of the 


covered jurisdictions within 180 days of the appointment of the Chair of the dispute resolution panel. The 


decision will be adopted by a simple majority of the dispute resolution panel members. The decision of the 


dispute resolution panel will be delivered in writing by the Chair to the MAP competent authorities of the 


covered jurisdictions. 


2741. In the event that the MAP competent authority of one of the covered jurisdictions fails to submit a 


proposed resolution and/or a supporting position paper to the Chair of the dispute resolution panel within 


the time period provided in Annex G Section 5(a), the Chair shall notify both MAP competent authorities. 


The MAP competent authority that did not submit a proposed resolution and/or a supporting position paper 


shall be provided 7 additional days to submit a proposed resolution and/or a supporting position paper to 


the Chair. Where the relevant MAP competent authority does not submit a proposed resolution within this 


seven-day period, the dispute resolution panel shall consider the relevant MAP competent authority 


position described in the terms of reference pursuant to Annex G Section 1(2)(a)(iv) as that MAP competent 


authority’s proposed resolution. This rule is intended to avoid the possibility that one MAP competent 


authority could block the dispute resolution panel process by not submitting a proposed resolution to the 


dispute resolution panel. 


2742. Within 100 days after the receipt of the dispute resolution panel decision, the MAP competent 


authority of the covered jurisdiction of residence of the member of a Covered Group that requested the 


dispute resolution panel proceeding shall communicate to that member of the Covered Group in writing 


the proposed MAP competent authority resolution of the case that reflects the outcome of the dispute 


resolution panel decision. That member of a Covered Group shall confirm in writing within 30 days that it 


and all other Entities of the Covered Group directly affected by the case accept the proposed MAP 


competent authority resolution. The failure of the member of a Covered Group that requested the dispute 


resolution panel proceeding to indicate the acceptance of the proposed MAP competent authority 


resolution by all Entities of the Covered Group directly affected by the case within 30 days shall be 


considered a rejection of the proposed MAP competent authority resolution. 


2743. The requirement that the member of a Covered Group accept the proposed MAP competent 


authority resolution reflects the circumstance that MAP cases in which related issues arise are as a formal 
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matter resolved through a MAP competent authority mutual agreement. In general, if the terms and 


conditions of any MAP resolution are not satisfactory to the taxpayer10, the taxpayer may be entitled to 


withdraw from the MAP process and pursue other domestic remedies that are still available. The 


requirement that the member of a Covered Group accept the proposed MAP competent authority resolution 


is thus a recognition that the dispute resolution panel process is not an alternative or additional recourse 


but an extension of the mutual agreement procedure that serves to ensure the timely resolution of MAP 


cases. The resolution of the case continues to be reached through the mutual agreement procedure, whilst 


the resolution of the related issues that are preventing agreement in the case are handled through the 


dispute resolution panel process. This distinguishes the dispute resolution panel process from other forms 


of commercial or government-private party arbitration where the Jurisdiction of the panel extends to 


resolving the whole case. In practice, it is expected that the member of a Covered Group will typically 


accept the proposed MAP competent authority resolution because, once implemented, it will ensure 


taxation in accordance with the Convention, including appropriate relief from double taxation, in both 


covered jurisdictions. 


2744. In light of the limited purpose of dispute resolution panels to provide a streamlined method for 


resolving disputes between the MAP competent authorities with respect to related issues, the decision of 


the dispute resolution panel will not have precedential value (i.e., the decision of the dispute resolution 


panel shall not establish a precedent with respect to related issues for any other case or taxable years). 


Whilst the decisions of the dispute resolution panel will not have precedential value, MAP competent 


authorities may wish to consider whether it is appropriate to extend the terms of the resolution of the case 


to cover subsequent Periods, in particular where the facts and circumstances of the relevant transactions 


or activities remain unchanged. This may facilitate the resolution of recurring issues that could otherwise 


give rise to multiple, duplicative MAP cases. Depending on the MAP competent authorities’ MAP practices 


and procedures, the terms of the resolution could potentially be extended by mutual agreement to 


subsequent Periods for which the member of a Covered Group has filed tax returns (but with respect to 


which it has not filed MAP requests) or reflected in a bilateral advance pricing arrangement for future years. 


Any decision to extend the terms of the resolution to subsequent Periods would in all cases remain subject 


to the discretion of the MAP competent authorities, based on the facts and circumstances of those 


subsequent Periods.  


2745. Annex G Section 5(k) provides that when the Chair determines that the dispute resolution panel 


will be unable to deliver its decision to the MAP competent authorities of the covered jurisdictions by the 


deadline provided in Annex G, Section 5(i), the Chair is required to notify both MAP competent authorities 


as soon as possible, informing them of the reasons for delay. In most cases, it is expected that providing 


the dispute resolution panel with additional time will permit the dispute resolution panel to reach a decision, 


and Annex G Section 5(k) expressly recognises that the MAP competent authorities may mutually agree 


to do so. The MAP competent authorities may also mutually agree to take any other appropriate measures 


to facilitate the panel’s decision, which could include, for example, an oral explanation by one MAP 


competent authority of points in its proposed resolution that were unclear or raised questions. In agreeing 


to provide the dispute resolution panel with additional time, or to any other measures they consider 


appropriate, the MAP competent authorities should keep in mind the binary nature of the last-best offer 


decision-making process and the overall objective of timely resolution of related issues.  


 
10 In most cases, a taxpayer cannot accept the terms of an agreement reached through the MAP for only some issues 


or taxation years involved, unless both Competent Authorities agree. This is due to the fact that the Competent 


Authorities commonly consider the original request by the taxpayer, which is usually multifaceted, in its entirety and 


often consider all aspects (issues and taxation years) involved at one time and as one case, and ultimately one 


outcome. The resolution of contentious MAP cases may be the result of compromise and concessions and, therefore, 


Competent Authorities routinely use a holistic approach. 
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2746. Finally, Annex G Section 5(l) is a catch-all provision that permits the dispute resolution panel, to 


the extent needed, to propose any additional procedures necessary for the conduct of its business, 


provided that these procedures are not inconsistent with the Article or any other procedural rules agreed 


by the MAP competent authorities. Any such additional procedures remain subject to the approval, by 


mutual agreement, of the MAP competent authorities. The Chair shall provide a written copy of any 


proposed additional procedures to the MAP competent authorities. 


Section 6 – Costs of dispute resolution panel proceedings 


Paragraph 1 


2747. Annex G Section 6(1) addresses the distribution of the costs of dispute resolution panel 


proceedings and reflects the following general principles: 


• Each covered jurisdiction bears the costs related to the participation of its own MAP competent 


authority in the dispute resolution panel proceedings. These costs would generally relate to the 


MAP competent authority resources needed to prepare the MAP competent authority position and 


any reply submissions, which it is expected would be based on work that the MAP competent 


authorities had already carried out for purposes of their discussion of the mutual agreement 


procedure case in the period before the request for a dispute resolution panel. Because the dispute 


resolution panel process would usually use tele- and videoconferencing facilities to the extent 


possible, a typical dispute resolution panel process will not involve any travel costs. Where, 


however, the MAP competent authorities mutually agree that a face-to-face meeting is necessary, 


each MAP competent authority will bear the travel costs related to its participation in such a 


meeting.  


• Each covered jurisdiction bears the fees and expenses of the members of the dispute resolution 


panel appointed by that covered jurisdiction’s MAP competent authority, or appointed on behalf of 


that MAP competent authority as a result of that MAP competent authority’s failure to appoint those 


dispute resolution panel members, together with those dispute resolution panel members’ travel, 


telecommunication and secretarial11 costs. As noted above, a typical dispute resolution panel 


process will not involve any travel costs, but each MAP competent authority would bear the travel 


costs of the members of the dispute resolution panel it appointed (or appointed on its behalf) in the 


event that the MAP competent authorities mutually agree an in-person meeting of the panel is 


necessary. 


• The remuneration of the Chair of the dispute resolution panel and the Chair’s travel, 


telecommunication and secretarial costs are borne by the covered jurisdictions in equal shares. As 


noted above, a typical dispute resolution panel process will not involve any travel costs, but the 


MAP competent authorities would bear equally the travel costs of the Chair of the dispute resolution 


panel in the event that the MAP competent authorities mutually agree an in-person meeting of the 


panel is necessary. 


 
11  The “secretarial costs” referred to here are costs related to secretarial or administrative activities to support 


members of the panel in performing their duties (for example, routine document preparation). Where the panel 


members do not themselves perform these activities, they would typically be performed by member of the panel 


member’s staff, such as an administrative assistant. It is anticipated that any secretarial costs would be de minimis. 
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• Other costs related to any meeting of the dispute resolution panel are borne by the covered 


jurisdiction that hosts that meeting. Such other costs would generally be understood to include 


internal costs associated with the logistical arrangements for the meetings of the dispute resolution 


panel, such as the use of meeting facilities maintained by a covered jurisdiction, related resources, 


financial management, other logistical support provided by the MAP competent authority of a 


covered jurisdiction, and general administrative coordination of the proceedings. These other costs 


would not include travel costs, as those costs are dealt with in the preceding provisions. 


• Any other costs related to expenses that both covered jurisdictions have agreed to incur are borne 


in equal shares by the two MAP competent authorities. Such costs could include, for example, 


costs to translate documentation for members of the dispute resolution panel or for interpretation 


during dispute resolution panel proceedings. In many cases, however, covered jurisdictions may 


already require the taxpayer to provide, at its expense, translations of documentation related to a 


MAP request that was not prepared in the working language(s) of the tax administration. The 


provisions of Annex G, Section 6(1)(a)(v) would not preclude a MAP competent authority from 


charging back to the member of a Covered Group costs such as translation costs allocated to that 


MAP competent authority under Annex G, Section 6(1)(a)(v) in a manner consistent with its 


established practices and procedures. A MAP competent authority should, however, seek to clearly 


provide in its MAP programme guidance any general requirements related to a taxpayer’s 


translation of documentation related to a MAP request. 


2748. The introductory language of Annex G, Section 6(1) expressly recognises that the MAP competent 


authorities of two covered jurisdictions may agree to different rules for the distribution of the costs of dispute 


resolution panel proceedings. Such different rules may be particularly appropriate in circumstances where 


the two covered jurisdictions are at significantly different stages of development, or where one covered 


jurisdiction is a low-capacity jurisdiction. 


2749. Annex G Section 6(1) also provides that the MAP competent authorities of the covered jurisdictions 


may mutually agree that the member of the Covered Group that requested the dispute resolution panel 


shall bear the costs related to a dispute resolution panel proceeding in appropriate circumstances. Annex 


G Section 6(1)(b) sets out an illustrative list of circumstances in which MAP competent authorities may 


mutually agree that the member of the Covered Group will bear these costs, which might generally include 


cases in which the dispute resolution panel has reached a decision but that decision is not binding, or 


where a member of the Covered Group has not respected obligations it has undertaken as part of the 


dispute resolution panel process. This list identifies in particular: 


• where a court of one of the covered jurisdictions holds that the dispute resolution panel decision is 


invalid in the circumstances described in Article 35(2)(b)(ii) and that holding is motivated, in whole 


or in part, by the conduct of an Entity of the Covered Group directly affected by the case; or 


• where an Entity of the Covered Group directly affected by the case or one of its authorised 


representatives or advisors breaches the confidentiality agreement provided in Annex G, Section 


4(1). 


2750. It would generally not be appropriate for a member of a Covered Group to bear costs related to a 


dispute resolution panel proceeding if that member of a Covered Group withdraws its request for a dispute 


resolution panel at the request of both MAP competent authorities. The explanation of Article 35(12) 


describes a situation in which a member of a Covered Group requests a dispute resolution panel but soon 


thereafter is informed by the MAP competent authorities that they expect to reach an agreed resolution of 


the MAP case shortly. Although the dispute resolution panel proceeding would terminate pursuant to Article 


35(12)(a)(i) upon a MAP competent authority mutual agreement, the MAP competent authorities would 







634    


      
  


continue to be bound by the provisions of Article 35 to take certain actions by fixed deadlines until that 


mutual agreement was concluded. MAP competent authorities may thus prefer to ask the member of the 


Covered Group to withdraw the request for a dispute resolution panel in view of an imminent mutual 


agreement, the date of which they will not know with absolute certainty, in order to avoid being obliged to 


set up a dispute resolution panel that would likely not be used. In such circumstances, it would generally 


not be appropriate for the member of the Covered Group to bear the costs (if any) of the dispute resolution 


panel. 


2751. However, Annex G Section 6(1)(c) clarifies that the member of a Covered Group that requested 


the dispute resolution panel will be required to bear costs amounting to the lower of half of the fees, 


expenses and costs of the independent expert members of the dispute resolution panel appointed by or 


on behalf of the MAP competent authorities as well as the Chair or a total amount of EUR 15,000, where 


an Entity of the Covered Group directly affected by the case does not accept, or is considered not to accept, 


the proposed MAP competent authority resolution concerning the case that reflects the outcome of the 


dispute resolution panel decision. Even though the dispute resolution procedure is only invoked where 


cases remain unresolved in the mutual agreement procedure, members of a Covered Group that invoke 


the dispute resolution procedure should generally accept the outcome arising from the procedure. Although 


this paragraph generally provides that Covered Groups are not required to bear any costs where tax 


certainty is provided, where the Covered Group does not accept the outcome as determined by a dispute 


resolution panel and tax certainty is thus not provided through the process, the Covered Group is required 


to bear part of the cost to the extent that this is not an excessive burden as defined under paragraph 1(c) 


and detailed above. However, it is clarified that since this is intended to only cover exceptional cases where 


the Covered Group would not like to move forward with the tax certainty that is provided, the Covered 


Group’s legal recourse to the remedy under Article 35 should not be considered affected by this paragraph. 


The MAP competent authorities involved may agree on administrative mechanisms to implement this 


paragraph. 


Paragraph 2 


2752. Annex G Section 6(2) provides that the fees of the members of the dispute resolution panel 


appointed pursuant to Annex G, Section 3(b)(ii) or (d) and the Chair shall be set with reference to a 


schedule of fees to be mutually agreed and periodically updated, as appropriate, by the MAP competent 


authorities of the covered jurisdictions. In light of the importance of clear rules for this purpose to avoid 


obstacles to the dispute resolution panel process that may arise as a result of disagreements related to 


dispute resolution panel member compensation or expenses, Annex G Section 6(2) includes a default rule 


that applies in the absence of a MAP competent authority mutual agreement. Pursuant to Annex G Section 


6(2)(a), that default rule provides that such fees shall be set at EUR 1000 per day. 


2753. Different points of reference may be used to establish the fees of the members of the dispute 


resolution panel appointed pursuant to Annex G Section 3(b)(ii) or (d) and the Chair. One alternative is the 


International Centre for Settlement of Investment Disputes (ICSID) Schedule of Fees for arbitrators12. 


Covered jurisdictions may also wish to explore alternative arrangements to reflect the particular 


circumstances of the covered jurisdictions and their bilateral relationship.  


2754. Annex G Section 6(2)(b) limits the reimbursement of expenses of the members of the dispute 


resolution panel appointed pursuant to Annex G Section 3(b)(ii) or (d) and the Chair to the average of the 


 
12 The ICSID Schedule of Fees is available at: https://icsid.worldbank.org/services/content/schedule-fees. See also 


the Memorandum on the Fees and Expenses of ICSID Arbitrators (available at 


https://icsid.worldbank.org/services/content/memorandum-fees-expenses) for a detailed explanation of how the fees 


and expenses ICSID arbitrators are calculated.  



https://icsid.worldbank.org/services/content/schedule-fees

https://icsid.worldbank.org/services/content/memorandum-fees-expenses
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usual amount reimbursed to members of the staff of the MAP competent authorities of the covered 


jurisdictions concerned. As under Annex G Section 6(2)(a), the introductory language of Annex G Section 


6(2) expressly recognises that the MAP competent authorities of two covered jurisdictions may mutually 


agree to some other method or scale to determine the reimbursement of expenses to members of the 


dispute resolution panel. 


2755. Because members of the dispute resolution panel appointed pursuant to Annex G Section 3(b)(i) 


serve in their official capacity, they are not entitled to fees in addition to the remuneration they receive as 


a member of the staff of the MAP competent authority of the relevant covered jurisdiction and are 


reimbursed for expenses in accordance with the rules generally applicable to a member of the staff of the 


relevant MAP competent authority. 


2756. Annex G Section 6(2) seeks to limit the costs of dispute resolution panel proceedings in a manner 


consistent with the objective of providing timely resolution of related issues and the use of a last-best offer 


form of decision-making. Recognising that such a form of decision-making requires dispute resolution 


panel members only to choose between two proposed resolutions, the paragraph provides that dispute 


resolution panel members appointed pursuant to Annex G Section 3(b)(ii) or (d) and the Chair will only be 


compensated for a total of five days (three days of preparation and two meeting days).  


2757. If the dispute resolution panel considers that it requires additional time to properly consider the 


case, Annex G Section 6(2) provides that the Chair will contact the MAP competent authorities to request 


additional time. The MAP competent authorities shall then by mutual agreement determine how to respond 


to such a request. 


Paragraph 3 


2758. In recognition of the additional costs involved with the dispute resolution panel mechanism, Annex 


G Section 6(3) contains a commitment by the covered jurisdictions that their MAP competent authorities 


will mutually agree on an appropriate multilateral framework to fund the costs of Parties that are low-


capacity developing countries related to dispute resolution panel proceedings, including under the elective 


binding dispute resolution mechanism provided by Article 36. Annex G Section 6(3) provides that such a 


multilateral MAP competent authority agreement shall be concluded before the date on which unresolved 


related issues in a mutual agreement procedure case are first eligible to be submitted to a dispute 


resolution panel under Article 35 or 36, and may be modified from time to time thereafter. 
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Annex H – Review process and early clarification on digital services taxes and 


relevant similar measures 


Paragraphs 1 through 10 


2759. Annex H(1) through (9) establish a process for the Conference of the Parties to determine whether 


a measure in the Jurisdiction of a Party (the “enacting Party”) is a “digital services tax or relevant similar 


measure” described under Article 39(2). Where this is the case, allocations of Amount A Profits are 


eliminated for that Party in accordance with Article 39(1) and as described in Annex H(10). 


2760. The process is launched when a Party (referred to as the “requesting Party”) makes a request, 


pursuant to paragraph 1, for a meeting of the Conference of the Parties to be convened in order to 


determine whether a measure (referred to as the “concerned measure”) is a digital services tax or relevant 


similar measure. This request can be initiated by the Party that has enacted or is considering the measure 


(the “enacting Party”) or by another Party. In the latter case, a request can only be introduced when the 


measure is in force. 


2761. The request must be sent in writing to the Depositary, who is required under paragraph 2 to notify 


all Parties within one month.  


2762. Paragraph 3 provides that the Conference of the Parties should endeavour to reach a decision 


within one year from the date of the notification of the request to the Parties pursuant to paragraph 2. This 


is an overarching deadline that is equal to the sum of the deadlines provided under the following 


paragraphs for each step of the procedure. The fact that one step may take more or less time than it is 


allotted does not, however, increase or decrease the amount of time provided by the MLC for the 


subsequent steps. 


2763. Additionally, paragraph 3 requires the Depositary to promptly issue a public notice of the decision 


when it is taken. The function of this public notice is to inform all concerned stakeholders, considering in 


particular the consequences for the allocation of Amount A Profit.  


2764. Under paragraph 4, following the notification of the request to all Parties pursuant to paragraph 2, 


the enacting Party has four months to prepare a self-assessment and submit it to the Depositary. This self-


assessment should give the view of the enacting Party on whether it meets each of the criteria of the 


definition under Article 39(2), or whether it is covered by one of the exclusions under Article 39(3), and 


should be supplemented by relevant information on the measure and its impact. The self-assessment 


prepared by the enacting Party must be communicated promptly by the Depositary to the Parties. 


2765. Under paragraph 5, a meeting of the Conference of the Parties is then convened to decide upon 


the concerned measure. The meeting must be convened within two months from the date of the reception 


of the self-assessment. 


2766. Paragraph 6 provides that at this meeting, the Conference of the Parties are invited to discuss the 


concerned measure and determine whether is it a “digital services tax or relevant similar measure” as 


defined in Article 39(2). Decisions of the Conference of the Parties relating to such a determination are 


taken by consensus, minus the requesting Party and, in case it is different from the latter, the enacting 


Party. In other words, the requesting Party, and, in the case of paragraph 1(b), the enacting Party, cannot 


block the decision of the Conference of the Parties relating to the determination of whether the concerned 


measure is a “digital services tax or relevant similar measure” as defined in Article 39(2). For the 


Conference of the Parties to reach a decision at this stage, there must be a consensus among all the other 


Parties on whether the measure meets the definition or not.  
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2767. If the Conference of the Parties is unable to reach a decision by consensus as described in 


paragraph 6, and if requested to do so by the requesting Party (or, in case the request has been introduced 


by the enacting Party, by a Party that considers the measure to be a digital services tax or a relevant similar 


measure), then under paragraph 7 the Conference of the Parties must establish an ad hoc advisory panel 


to examine the concerned measure and submit an analysis and a recommended determination, supported 


by a simple majority of panel members, to the Conference of the Parties.  


2768. Paragraph 8 specifies the composition of the ad hoc advisory panel. It includes a representative 


of the Party with the concerned measure, as well as a representative of a Party who considers that the 


measure is a digital services tax or relevant similar measure, or in the case of paragraph 1(b), of the 


requesting Party. It also includes five other members to be designated from among the representatives of 


the other Parties, on the basis of a proposal by the Chair of the Conference of the Parties adopted by 


consensus. Rules on the composition of the ad hoc advisory panel are provided to ensure adequate 


representation in terms of geography and levels of development. In case the first proposal of the Chair is 


not adopted by consensus, the Chair would submit other proposals until one of them gets a consensus, 


within the timeline set by paragraph 7. 


2769. Paragraph 9 sets a deadline of two months after the date of the reception of the analysis of the 


concerned measure and the recommendation for the Conference of the Parties to meet in order to reach 


a decision on the panel recommendation. The panel’s recommended determination will be adopted by the 


Conference of the Parties unless a simple majority of the Parties to the Convention adopts the opposite 


determination at the meeting. For example, if the panel's recommendation is that a measure does not meet 


the definition, but a majority of the Parties votes to adopt the opposite determination, the Conference is 


considered to have decided that the measure is a digital services tax or relevant similar measure. 


2770. Paragraph 10 defines the timing of application of the denial of Amount A in case a measure is 


found to be a digital services tax or relevant similar measure. Subparagraph (a) defines two cases where 


the denial of Amount A is only prospective (i.e. from the date of the decision): when the measure, although 


it has not been listed in Annex A, was already in effect at the date when the Convention is open to signature; 


when the enacting Party has requested itself a decision from the Conference of the Parties and has 


introduced this request at least one year before the entry into effect of the measure, thus leaving enough 


time for the Conference to reach a decision.  


2771. In other cases, Amount A would be denied retroactively, for every period when the measure was 


in force and in effect, up to three calendar years before the date of the decision of the Conference. 


However, the Conference of the Parties has the ability to decide, based on the impact of the measure and 


all relevant facts and circumstances, that the denial of Amount A will be only from the date of its decision. 


This ability is meant to cover cases when the retroactive denial of Amount A would have disproportionate 


consequences compared to the impact of the measure, taking also into account the extent to which Group 


Entities of Covered Groups are affected by it. The relevant facts and circumstances are objective, and it is 


not expected that the Conference of the Parties assesses the intent of the enacting Party. Decisions on 


this aspect would be taken according to the same process as the decisions on whether the measure meets 


the definition, pursuant to paragraphs 6 through 9.   


2772. Finally, paragraph 10 allows relieving jurisdictions to recover double tax relief provided to a relief 


entity in that Party in relation to Amount A Profit that has been retroactively eliminated. The modalities and 


limitations to this ability are to be defined under domestic law.  
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Paragraphs 11 through 14 


2773. Paragraphs 11 through 14 define specific rules regarding the review of measures enacted by a 


subnational entity of a Party. Paragraph 11 provides that these measures shall be reviewed according to 


the rules defined by paragraphs 1 through 9. This means the Conference of the Parties will be invited to 


decide whether they meet the definition of digital services taxes and relevant similar measures by 


consensus (minus the requesting Party and, if different, the enacting Party); in case it does not reach a 


consensus, the provisions of paragraphs 7 through 9 on the constitution of an ad hoc advisory panel, the 


adoption of a recommendation by this panel and the decision of the Conference of the Parties on the basis 


of this recommendation would also be applicable. Throughout this process, the “enacting Party” is the 


Party in which the subnational entity is located. The subnational entity thus does not have formal standing 


under the process, but the enacting Party would be entitled, for example, if it chose, to invite a 


representative of the subnational entity to participate as a member of the Party’s delegation to the 


Conference of the Parties in order to provide an analysis of the measure.   


2774. As described by paragraph 12, a subnational entity means any municipal, regional, or federated 


state or district of a Party that exercises autonomy in legislating any tax measures for a specified area. A 


Jurisdiction covered by means of a declaration of territorial application as per Article 42(1) is not a 


subnational entity. Paragraph 13 defines a subnational digital services tax or relevant similar measure as 


a measure enacted by a subnational entity, that meets all the criteria of the definition of digital services 


taxes and relevant similar measures and is not covered by any of the exclusions. 


2775. When the Conference of the Parties decides a measure is a subnational digital services tax or 


relevant similar measure, there is no denial of Amount A for the Party in which the subnational entity is 


located. However, the Party will have to report in detail to the Conference of the Parties on its best efforts 


to achieve the removal of the measure, within six months from the decision of the Conference of the 


Parties. As noted in the Preamble, the efforts that can be expected from a Party are subject to the norms 


of its constitutional order. Both the decision of the Conference of the Parties and the report from the Party 


will be published within one month from the date the report is received.  
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Cover Note 


The Inclusive Framework’s Task Force on the Digital Economy (TFDE) has approved the publication of 


a text of the Multilateral Convention (MLC) to implement Amount A, together with its Explanatory 


Statement (ES) and the Understanding on the Application of Certainty for Amount A of Pillar One (UAC). 


This text reflects the consensus achieved so far among members on the technical architecture of 


Amount A, with different views on a handful of specific items noted in footnotes by a small number of 


jurisdictions who are constructively engaging to resolve differences.  


In view of the significance of this reform for the international tax system, and guided by the 11 July 2023 


Outcome Statement approved by 138 members of the Inclusive Framework, the publication of this 


document is intended to: ensure transparency; facilitate the ability of some members of the Inclusive 


Framework to engage in internal processes necessary to enable swift adoption by the TFDE; facilitate 


resolution of remaining differences by the Inclusive Framework; and prepare the MLC for signature. 
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Part 1. Introduction 


Section 1. Understanding on the Application of Part V (Administration and certainty) 


 The Parties to the Multilateral Convention to Implement Amount A of Pillar One on the Tax Challenges 


Arising from the Digitalisation of the Economy1 (Convention) have reached the following understanding 


on the mode of application of Part V (Administration and certainty) of the Convention, in connection 


with the adoption of the text of the Convention. This understanding may be modified or supplemented 


in the future by a decision of the Conference of the Parties.    


 Throughout this understanding, references to Articles and Annexes are to Articles and Annexes of the 


Convention. References to a Group include a Disclosed Segment and references to a Covered Group 


include a covered segment, except where the context requires otherwise. 


Part 2. Scope certainty and follow-up scope certainty 


Section 2. A scope certainty review or follow-up scope certainty review by a scope 


review panel or lead tax administration 


 Where a review is to be undertaken by a scope review panel in circumstances in which the criteria in 


the following provisions of the Convention apply:  


a. Article 24(1)(d);  


b. Article 24(1)(e);  


c. Article 24(1)(f); or 


d. both Article 24(1)(g)(i) and (ii)(A);  


the exchange in Article 22(3) will also include an invitation for the Competent Authorities of listed 


parties to submit within 60 days of that exchange an expression of interest for the tax administration 


of that listed party to participate on the scope review panel. Where under Article 22(4), a Party is added 


to the list of listed parties, the deadline for that Party to submit an expression of interest will be 15 days 


after the exchange with the Competent Authority of that Party of information previously exchanged 


with listed parties under Article 22(3). 


 Where:  


a. paragraph 1 does not apply; and 


b. the criteria in Article 24(1)(g)(i) and any of the criteria in Article 24(1)(a), (b) or (c) are met; 


the exchange in Article 22(3) will also include a notification that a proposal by a listed party that the 


review be undertaken by a scope review panel should be submitted to the lead tax administration 


within 30 days. Where under Article 22(4), a Party is added to the list of listed parties, the deadline for 


that Party to submit a proposal that the review be undertaken by a scope review panel will be 15 days 


after the exchange with the Competent Authority of that Party of information previously exchanged 


with listed parties under Article 22(3).  


 Where, by the applicable deadline in paragraph 2, a proposal that a review be undertaken by a scope 


review panel is submitted by the Competent Authority of a listed party, the Competent Authority of the 


 
1 The footnotes in the Multilateral Convention (MLC) contain objections that have been raised by some countries to 


certain provisions of the MLC. These objections also apply to the relevant parts of this Understanding on the 


Application of Certainty for Amount A of Pillar One.                                                                                                                                                                     
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Party of the lead tax administration will within 30 days of that deadline exchange with the Competent 


Authorities of listed parties a notification that the review will be undertaken by a scope review panel 


and an invitation to submit within 60 days of that exchange an expression of interest for the tax 


administration of that listed party to participate on the scope review panel. Where a Party is added to 


the list of listed parties under Article 22(4) after this notification is given, the exchange with the 


Competent Authority of that Party of any information previously exchanged with listed parties will also 


include notification that the review will be undertaken by a scope review panel and an invitation to 


submit an expression of interest for the tax administration of that Party to participate on the scope 


review panel by the later of: 


a. 15 days after this exchange; and  


b. the deadline for expressions of interest under this paragraph generally. 


Where no proposal that a review be undertaken by a scope review panel is submitted by the applicable 


deadline in paragraph 2, the Competent Authority of the Party of the lead tax administration will within 


30 days of this deadline exchange with the Competent Authorities of listed parties a notification that 


the review will be undertaken by the lead tax administration. 


 Where:  


a. a scope review panel is established under Article 25(2); and  


b. places on that scope review panel in any of the categories in Article 25(2)(a) or (b) remain unfilled 


following expressions of interest received by the latest deadline in paragraph 1 or paragraph 3 as 


applicable; 


the Competent Authority of the Party of the lead tax administration will, within 15 days of that deadline, 


notify the Competent Authorities of listed parties within the relevant category that did not already 


express interest of the unfilled places and seek a second round of expressions of interest, to be made 


within 15 days of this notification. Unfilled places on the panel will be filled with tax administrations of 


listed parties of the relevant category that expressed interest during this second round, selected at 


random. Where after this second round of expressions of interest, places on the scope review panel 


remain unfilled, the remaining places will be filled by tax administrations from other listed parties that 


submitted an expression of interest, selected at random. Where the total number of listed parties that 


expressed interest in participating on the panel after the second round of expressions of interest is 


lower than six, the remaining places will remain unfilled. The scope review panel is established at the 


end of this process.  


Section 3. Commencing a scope certainty review or follow-up scope certainty review 


 A scope review panel or lead tax administration should begin a scope certainty review or follow-up 


scope certainty review by the later of: 


a. 30 days after the Competent Authority of the Party of the lead tax administration exchanged the 


request for scope certainty or follow-up scope certainty with the Competent Authorities of listed 


parties under Article 22(3);  


b. 75 days after the Competent Authority of the Party of the lead tax administration notified the 


Competent Authorities of Parties that are not listed parties of the request for scope certainty or 


follow-up scope certainty under Article 22(3);   


c. where under Article 22(4), the Competent Authority of any Party notifies the Competent Authority 


of the Party of the lead tax administration that it considers that it should be included on the list of 


listed parties, 30 days after the end of the process in that Article; and 


d. 30 days after the establishment of a scope review panel.  
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This deadline may be extended by up to 180 days where the coordinating entity indicated in its request 


for scope certainty or follow-up scope certainty that financial statements or other documents relied 


upon in the scope certainty documentation package or follow-up scope certainty documentation 


package are likely to be corrected and this would impact the application of the Convention for the 


Period. The Competent Authority of the Party of the lead tax administration will inform the Competent 


Authorities of all listed parties of the planned start date for this review, before the review is due to 


commence. 


 Where: 


a. a scope certainty review or follow-up scope certainty review is to be undertaken by a scope review 


panel, and 


b. a request for scope certainty or follow-up scope certainty has been accepted with respect to one 


or more earlier Periods of the Group for which a review has not commenced; or 


c. a request for scope certainty or follow-up scope certainty is accepted with respect to one or more 


later Periods of the Group before the review in subparagraph (a) has commenced; 


all members of the scope review panel may agree by consensus that the scope review panel will 


undertake the reviews for up to five additional Periods, from those most closely preceding or most 


closely following the Period for which the scope review panel was established, simultaneously with the 


review for that Period. Where there are more than five earlier Periods of the Group for which a review 


has not yet commenced, the review by the scope review panel will not commence until the reviews for 


the additional earlier Periods are completed.  


 Where: 


a. a scope certainty review or follow-up scope certainty review is to be undertaken by a lead tax 


administration; and 


b. a request for scope certainty or follow-up scope certainty has been accepted with respect to one 


or more earlier Periods of the Group for which a review will be undertaken by the lead tax 


administration, but the review by the lead tax administration for those Periods has not yet 


commenced; or 


c. a request for scope certainty or follow-up scope certainty is accepted with respect to one or more 


later Periods of the Group for which a review will be undertaken by the lead tax administration, 


before the review in subparagraph (a) has commenced;  


the lead tax administration may undertake the reviews for up to five Periods most closely preceding or 


most closely following the Period specified in the request for scope certainty, simultaneously with the 


review for that Period. Where there are more than five earlier Periods of the Group for which a review 


has not yet commenced, the review by the lead tax administration will not commence until the reviews 


for the additional earlier Periods are completed. 


Section 4. Concluding a scope certainty review or follow-up scope certainty review 


 If, at the end of a scope certainty review or follow-up scope certainty review:  


a. either,  


i. a scope review panel reached agreement including all members; or 


ii. a scope certainty review or follow-up scope certainty review was undertaken by the lead tax 


administration; and  
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b. no Competent Authorities submitted written comments that disagreed with the recommendation of 


the scope review panel or lead tax administration by the deadline in Annex F Section 1(30), or if 


all such written comments are withdrawn following consultation;  


the lead tax administration will within 30 days notify the coordinating entity that the review has 


concluded with an agreed scope certainty outcome in accordance with Article 29(1) or (2), as 


applicable.  


 Where paragraph 1 applies, if the scope review panel or lead tax administration recommended that 


the Group is a Covered Group for the Period, the notification provided by the lead tax administration 


in that paragraph will include that the coordinating entity is required to file an Amount A Tax Return 


and Common Documentation Package on the basis that the Group is a Covered Group with the lead 


tax administration by the later of: 


a. the applicable filing deadline; or  


b. 180 days after the date the coordinating entity is notified of the scope certainty outcome. 


 Where paragraph 1 applies, if the scope review panel or lead tax administration recommended that 


the conclusion in the Group’s follow-up scope certainty documentation package cannot be agreed on 


the basis of the information available, the notification provided by the lead tax administration in that 


paragraph will include that the coordinating entity, is required to: 


a. prepare elements of a scope certainty documentation package that were not previously provided 


and file these with the lead tax administration together with an updated request for scope certainty 


under Article 22(7) within 90 days after the coordinating entity is notified of the scope certainty 


outcome; or  


b. file an Amount A Tax Return and Common Documentation Package on the basis that the Group 


is a Covered Group with the lead tax administration by the later of: 


i. the applicable filing deadline; or  


ii. 180 days after the date the coordinating entity is notified of the scope certainty outcome. 


 If:  


a. the scope review panel did not reach agreement including all members; or  


b. the Competent Authority of one or more listed parties submitted written comments by the deadline 


in Annex F Section 1(30) that were not subsequently withdrawn;  


the lead tax administration will within 30 days notify the coordinating entity that issues where there is 


disagreement will be submitted to a determination panel for a final outcome under Article 27.  


Part 3. Scope advance certainty 


Section 5. A scope review panel to undertake a scope advance certainty review 


 Where a request for scope advance certainty has been accepted under Article 22(3), the exchange in 


that Article will include an invitation for the Competent Authorities of listed parties to submit within 60 


days of that exchange an expression of interest for the tax administration of that listed party to 


participate on the scope review panel. Where under Article 22(4), a Party is added to the list of listed 


parties, the deadline for that Party to submit an expression of interest will be 15 days after the exchange 


with the Competent Authority of that Party of information previously exchanged with listed parties under 


Article 22(3). 
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 Where places on a scope review panel in any of the categories in Article 25(2)(a) or (b) remain unfilled 


following expressions of interest received by the deadline in paragraph 1, the Competent Authority of 


the Party of the lead tax administration will, within 15 days of that deadline, notify the Competent 


Authorities of listed parties within the relevant category that did not already express interest of the 


unfilled places and seek a second round of expressions of interest, to be made within 15 days of this 


notification. Unfilled places on the panel will be filled with tax administrations of listed parties of the 


relevant category that expressed interest during this second round, selected at random. Where after 


this second round of expressions of interest, places on the scope review panel remain unfilled, the 


remaining places will be filled by tax administrations from other listed parties that submitted an 


expression of interest, selected at random. Where the total number of listed parties that expressed 


interest in participating on the panel after the second round of expressions of interest is lower than six, 


the remaining places will remain unfilled. The scope review panel is established at the end of this 


process. 


Section 6. Commencing a scope advance certainty review 


 A scope advance certainty review will commence on a date agreed by the scope review panel. The 


Competent Authority of the Party of the lead tax administration will inform the Competent Authorities 


of all listed parties not on the scope review panel of the agreed start date for its review before the 


review is due to commence.  


Section 7. Concluding a scope advance certainty review 


 If: 


a. the scope review panel recommended that listed parties agree one or more of the proposed 


approaches reflected in the advance certainty documentation package as filed by the coordinating 


entity; and  


b. no Competent Authorities submitted written comments that disagreed with this recommendation 


by the deadline in Annex F Section 1(31), or if all such written comments are withdrawn following 


consultation;  


the lead tax administration will within 30 days notify the coordinating entity that the review has 


concluded with an agreed advance certainty outcome in accordance with Article 29(5).  


 If: 


a. the scope review panel recommended that listed parties agree specified changes to one or more 


of the proposed approaches reflected in the advance certainty documentation package; and  


b. no Competent Authorities submitted written comments that disagreed with this recommendation 


by the deadline in Annex F Section 1(31), or if all such written comments are withdrawn following 


consultation;  


the lead tax administration will within  30 days notify the coordinating entity that it is required to prepare 


and file a revised advance certainty documentation package within 90 days of that notification, 


reflecting these changes. 


 Where paragraph 2 applies and a revised advance certainty documentation package is filed by the 


coordinating entity, this will be reviewed by the scope review panel within 60 days of being filed to 


ensure the required changes to the proposed approaches have been correctly reflected. No new 


changes will be proposed by the scope review panel. If the scope review panel concludes that certain 


required changes to the revised advance certainty documentation package have not been made, the 


lead tax administration will inform the coordinating entity, and the coordinating entity will be required 
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to further revise the advance certainty documentation package. Once the scope review panel is 


satisfied that all required changes to the advance certainty documentation package have been made, 


the lead tax administration will within 30 days notify the coordinating entity that the review has 


concluded with an agreed advance certainty outcome in accordance with Article 29(5). By the same 


deadline, the Competent Authority of the Party of the lead tax administration will exchange the revised 


advance documentation package with the Competent Authorities of the listed parties.  


 If:  


a. the scope review panel did not reach agreement including all members; or  


b. the Competent Authority of one or more listed parties submitted written comments by the deadline 


in Annex F Section 1(31) that were not subsequently withdrawn;  


the lead tax administration will within 30 days notify the coordinating entity that issues where there is 


disagreement will be submitted to a determination panel for a final outcome under Article 27.  


 Where the coordinating entity of a Group anticipates or becomes aware that one or more agreed critical 


assumptions are no longer met, it will be required to inform the lead tax administration of this fact. The 


Competent Authority of the Party of the lead tax administration will then exchange this information with 


the Competent Authorities of listed parties.  


Part 4. Comprehensive certainty 


Section 8. A comprehensive certainty review by a review panel or lead tax administration 


 Where a request for comprehensive certainty is accepted before the Amount A Tax Return and 


Common Documentation Package for the Period is exchanged, the Competent Authority of the Party 


of the lead tax administration will include with that exchange: 


a. notification that the request is accepted and a review will be undertaken; and 


b. one of the following: 


i. where a review is to be undertaken by a review panel in circumstances where the criteria in 


one or more of the following provisions of the Convention apply:  


(a) Article 24(3)(a); 


(b) Article 24(3)(b);  


(c) Article 24(3)(c); or 


(d) both: 


(1) at least one of Article 24(3)(d)(i) through (iii), and  


(2) Article 24(3)(d)(iv),  


notification that the review will be undertaken by a review panel and an invitation for the 


Competent Authorities of affected parties to submit within 60 days of this exchange an 


expression of interest for the tax administration of that affected party to participate on the 


review panel. Where under Article 23(4), a Party is added to the affected parties, the deadline 


for that Party to submit an expression of interest will be 15 days after the exchange with the 


Competent Authority of that Party of information previously exchanged with affected parties 


under Article 23(3); 


ii. Where:  
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(a) subparagraph (i) does not apply; and 


(b) at least one of Article 24(3)(d)(i) through (iii) applies, 


notification that a proposal by an affected party that the review be undertaken by a review 


panel should be submitted to the lead tax administration within 30 days of this exchange. 


Where under Article 23(4), a Party is added to the affected parties, the deadline applicable to 


that Party is 15 days after the exchange with the Competent Authority of that Party of 


information previously exchanged with affected parties under Article 23(3); or 


iii. notification that the review will be undertaken by the lead tax administration. 


 Where a request for comprehensive certainty has not been accepted by the deadline for the exchange 


of the Amount A Tax Return and Common Documentation Package, the Competent Authority of the 


Party of the lead tax administration will include with that exchange an explanation that the request has 


not yet been accepted and a description of any content that was missing from the application. Within 


30 days after the deadline for the submission of a corrected request or missing documentation in 


Article 23(3), the Competent Authority of the Party of the lead tax administration will: 


a. if the coordinating entity submits a corrected request or provides the missing content to the lead 


tax administration by the applicable deadline, notify the coordinating entity that the request is 


accepted and exchange this content with the Competent Authorities of affected parties, together 


with the information mentioned paragraph 1; or 


b. notify the Competent Authorities of affected parties that the coordinating entity is considered to 


have withdrawn its request for comprehensive certainty.  


 Within 30 days after the deadline for proposals that a review be undertaken by a review panel in 


paragraph 1(b)(ii), the Competent Authority of the Party of the lead tax administration will exchange 


with the Competent Authorities of all affected parties:  


a. where the Competent Authority of an affected party submitted a proposal that a review be 


undertaken by a review panel by the deadline in paragraph 1(b)(ii), notification that a review will 


be undertaken by a review panel and an invitation for the Competent Authorities of affected parties 


to submit within 60 days of this exchange an expression of interest for the tax administration of 


that affected party to participate on that panel. Where a Party is added to the affected parties under 


Article 23(4) after this notification is given, the exchange with the Competent Authority of that Party 


of any information previously exchanged with affected parties will also include notification that the 


review will be undertaken by a review panel and an invitation to submit an expression of interest 


for the tax administration of that Party to participate on that panel by the later of,  


i. 15 days after this exchange, and 


ii. the deadline for expressions of interest under this paragraph generally; or 


b. where subparagraph (a) does not apply, notification that a review will be undertaken by the lead 


tax administration.  


 Where:  


a. a review panel is established under Article 25(5); and  


b. places on that review panel in any of the categories in Article 25(5)(a) or any of the subdivisions 


of Article 25(5)(b) remain unfilled following expressions of interest received by the deadline in 


paragraph 1(b)(i) or 3(a);  


the Competent Authority of the Party of the lead tax administration will, within 15 days of that deadline, 


notify the Competent Authorities of affected parties within the relevant category that did not already 


express interest of the unfilled places and seek a second round of expressions of interest, to be made 
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within 15 days of this notification. Unfilled places on the Panel will be filled by tax administrations of 


affected parties of the relevant category that expressed interest during this second round, selected at 


random. Where after this second round of expressions of interest, places on the review panel remain 


unfilled, the remaining places will be filled by tax administrations from other affected parties that 


submitted an expression of interest, selected at random. In this case, an unfilled place in any of the 


subdivisions of Article 25(5)(b) will be filled by tax administrations of affected parties from other 


subdivisions of that Article before tax administrations of affected parties from Article 25(5)(a). Where 


the total number of affected parties that expressed interest in participating on the panel after the 


second round of expressions of interest is lower than six, the remaining places will remain unfilled. The 


review panel is established at the end of this process.  


Section 9. Commencing a comprehensive certainty review 


 A comprehensive certainty review will commence on a date agreed by the review panel. The 


Competent Authority of the Party of the lead tax administration will inform the Competent Authorities 


of all affected parties, or all affected parties not on the review panel, of the agreed start date for its 


review before the review is due to commence. In general, a review should commence by the later of:  


a. 90 days after the Competent Authority of the Party of the lead tax administration notifies the 


Competent Authorities of Parties that a request for certainty was accepted under Article 23(3); and 


b. where relevant, 30 days after the establishment of a review panel. 


This deadline may be extended by up to 180 days where the coordinating entity included in its request 


for comprehensive certainty a statement that financial statements or other documents relied upon in 


the Amount A Tax Return and Common Documentation Package are likely to be corrected and this 


would impact the application of the Convention for the Period. In any case, a review should not 


commence until any review by a review panel or lead tax administration that has already commenced 


for an earlier Period of the Group is completed. This does not delay the exchange of the Group’s 


Amount A Tax Return and Common Documentation Package with the Competent Authorities of 


affected parties.  


 Where:  


a. a comprehensive certainty review is to be undertaken by a review panel; and 


b. a request for comprehensive certainty has been accepted with respect to one or more earlier 


Periods of the Group for which a review has not commenced; or 


c. a request for comprehensive certainty is accepted with respect to one or more later Periods of the 


Group before the review in subparagraph (a) has commenced; 


all members of the review panel may agree by consensus that the review panel will undertake the 


reviews for up to five additional Periods, from those most closely preceding or most closely following 


the Period for which the review panel was established, simultaneously with the review for that Period. 


Where there are more than five earlier Periods of the Group for which a review has not yet commenced, 


the review by the review panel will not commence until the reviews for the additional earlier Periods 


are completed.  


 Where:  


a. a comprehensive certainty review is to be undertaken by a lead tax administration; and 


b. a request for comprehensive certainty has been accepted with respect to one or more earlier 


Periods of the Group for which a review will be undertaken by the lead tax administration, but the 


review by the lead tax administration for those Periods has not yet commenced; or 
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c. a request for comprehensive certainty is accepted with respect to one or more later Periods of the 


Group for which a review will be undertaken by the lead tax administration, before the review in 


subparagraph (a) has commenced;  


the lead tax administration may undertake the reviews for up to five Periods most closely preceding or 


most closely following the Period specified in the request for comprehensive certainty, simultaneously 


with the review for that Period. Where there are more than five earlier Periods of the Group for which 


a review has not yet commenced, the review by the lead tax administration will not commence until 


the reviews for the additional earlier Periods are completed. 


 A review by a review panel or lead tax administration will begin with a first phase considering issues 


with respect to whether a Group is a Covered Group, and those concerning elements of the Group’s 


application of the Convention that form the basis upon which revenues will be sourced to affected 


parties under Article 6, an allocation of Adjusted Profit Before Tax under Article 5 and the Elimination 


of Double Taxation under Part IV will be made. These include:  


a. the definition of a Group; 


b. whether a Group is a Covered Group for the Period;  


c. the treatment of disclosed segments;  


d. the determination and treatment of revenues and costs for purposes of Annex C Section 2 or 


Section 3; 


e. the calculation of Adjusted Profit Before Tax;  


f. application of the autonomous domestic business exemption;  


g. application of the defence groups adjustment; 


h. the categorisation of transactions and choice of reliable method for purposes of revenue sourcing;  


i. jurisdiction-level financial statements for the purpose of applying rules on the marketing and 


distribution profits safe harbour adjustment and the Elimination of Double Taxation, and 


j. whether any of the critical assumptions agreed as part of an advance certainty outcome of the 


Group are no longer met.  


 The first phase of a review described in paragraph 4 will be followed by a second phase, considering 


all other elements of the Group’s application of the Convention for the Period, including:  


a. the identification of Parties in which the Group meets the applicable nexus threshold; 


b. the allocation of Amount A Profit to affected parties;  


c. the application of the marketing and distribution profits safe harbour adjustment; and 


d. the Elimination of Double Taxation.  


 At the end of the first phase of a review under paragraph 4, members of the review panel will agree 


among themselves, or where a review panel is not established the lead tax administration will decide, 


whether to progress directly to the second phase under paragraph 5, or to seek comments from 


affected parties on the outcomes of the first phase and resolution of any disagreements before 


progressing to the second phase. Factors the review panel or lead tax administration should take into 


account in reaching this decision include: 


a. whether the review panel or lead tax administration agrees the approach taken by the Group in its 


Amount A Tax Return and Common Documentation Package with respect to the elements covered 


in the first phase of its review;  
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b. where there is disagreement between members of the review panel as to one or more of the 


elements covered in the first phase, the nature of these disagreements and the likely impact on 


the Panel’s ability to undertake the second phase of its review without these disagreements having 


been resolved;  


c. where concerns have been raised by affected parties with respect to elements covered in the first 


phase which the review panel or lead tax administration has not been able to address, the nature 


of these concerns and the likely impact on the Panel or lead tax administration’s ability to undertake 


the second phase of its review without any potential disagreements having been identified and 


resolved; and 


d. the impact of the extension of the comprehensive certainty review and the delay to an agreed 


comprehensive certainty outcome for the Group if comments are sought from affected parties and 


disagreements resolved before progressing to the second phase.  


In general, a review should progress directly to a second phase unless, in the view of the review panel 


or lead tax administration, the delay in subparagraph (d) can be justified in light of the other factors 


above and any other factors considered relevant. 


 Where a review progresses directly to the second phase, the review panel or lead tax administration 


will ensure that its review of the matters described in paragraph 4 includes the computations 


undertaken by the Group in its Amount A Tax Return and Common Documentation Package. This will 


ensure that, where numerical changes are subsequently required to the Group’s Amount A Tax Return 


and Common Documentation Package as a result of disagreements over matters considered in the 


first phase of the review, the impact of these changes on matters considered in the second phase can 


be agreed quickly.   


 The first phase of a comprehensive certainty review will be completed within 240 days of the review 


commencing and the second phase will be completed within 125 days after that phase commences, 


unless additional time is needed to compensate for delays in the provision of information by the 


coordinating entity or for the resolution of issues where a Group has acted in an uncooperative or non-


transparent manner, including by providing inaccurate or incomplete information, in which case the 


relevant period will be extended by the same number of days as that delay. The first time the 


coordinating entity of a Group submits a request for comprehensive certainty, the first phase of a 


review under this Section will be completed within 300 days of the review commencing and the second 


phase will be completed within 155 days after that phase commences, unless additional time is needed 


to compensate for delays in the provision of information by the coordinating entity or for the resolution 


of issues where a Group has acted in an uncooperative or non-transparent manner, including by 


providing inaccurate or incomplete information. Where during the course of a review it is determined 


that one or more critical assumptions related to an advance certainty outcome no longer applies, and 


the overall timeframe for a review in this paragraph is increased by 90 days, the review panel or lead 


tax administration may determine the allocation of this additional time between the two phases.  


Section 10. Concluding a comprehensive certainty review  


 If:  


a. both of the following conditions are met: 


i. the review panel or lead tax administration recommended that affected parties agree the 


application of the Convention to issues reflected in the Amount A Tax Return and Common 


Documentation Package as filed by the coordinating entity, and  
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ii. no Competent Authorities submitted written comments that disagreed with this 


recommendation by the deadline in Annex F Section 1(30), or if all such written comments are 


withdrawn following consultation, 


b. then either:  


i. the review will move to a second phase in accordance with Section 9(5), or  


ii. the lead tax administration will within 30 days notify the coordinating entity that the review has 


ended with an agreed comprehensive certainty outcome in accordance with Article 29(3), 


as applicable.  


 If:  


a. the review panel or lead tax administration recommended that affected parties agree specified 


changes to the application of the Convention to issues reflected in the Amount A Tax Return and 


Common Documentation Package, and  


b. no Competent Authorities submitted written comments that disagreed with this recommendation 


by the deadline in Annex F Section 1(30), or if all such written comments are withdrawn following 


consultation,  


the lead tax administration will within  30 days notify the coordinating entity that it is required to prepare 


and file a revised Amount A Tax Return and Common Documentation Package within 90 days of this 


notification, reflecting these changes.  


 Where paragraph 2 applies and a revised Amount A Tax Return and Common Documentation 


Package is filed by the coordinating entity, this will be reviewed by the review panel or, where no review 


panel is established, the lead tax administration within 60 days of being filed to ensure the required 


changes to the application of the Convention have been correctly reflected. No new changes will be 


proposed. If the review panel or lead tax administration conclude that certain required changes to the 


revised Amount A Tax Return and Common Documentation Package have not been made, the lead 


tax administration will inform the coordinating entity, and the coordinating entity will be required to 


further revise the Amount A Tax Return and Common Documentation Package. Once the review panel 


or lead tax administration is satisfied that all required changes to the Amount A Tax Return and 


Common Documentation Package have been made, the Competent Authority of the Party of the lead 


tax administration will within 30 days exchange the revised Amount A Tax Return and  Common 


Documentation Package with the Competent Authorities of the affected parties, and the review will 


move to a second phase or the lead tax administration will by the same deadline notify the coordinating 


entity that the review has concluded with an agreed comprehensive certainty outcome in accordance 


with Article 29(3), as applicable.  


 Notwithstanding paragraph 3, where a comprehensive certainty review is undertaken in phases and 


the recommendation mentioned in paragraph 2 is with respect to the first phase of a review, the review 


panel, or lead tax administration where a review panel is not established, may agree that a revised 


Amount A Tax Return and Common Documentation Package will only be required at the end of the 


second phase of the review, reflecting changes required in both phases.  


 If: 


a. the review panel did not reach agreement including all members with respect to the application of 


the Convention to issues reflected in the Amount A Tax Return and Common Documentation 


Package, or  


b. the Competent Authority of one or more affected parties submitted written comments by the 


deadline in Annex F Section 1(30) that were not subsequently withdrawn,  
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the lead tax administration will within 30 days notify the coordinating entity that issues where there is 


disagreement will be submitted to a determination panel for a final outcome under Article 27.  


 Where the review panel or lead tax administration sought comments from affected parties separately 


at the end of the first phase and at the end of the second phase of its review:  


a. where there is disagreement over matters considered in the first phase, these will be referred to 


the determination panel for resolution before the review progresses to the second phase; and 


b. where there is disagreement over matters considered in the second phase, these will be referred 


to the determination panel for resolution before the review progresses to an agreed comprehensive 


certainty outcome.  


 Where the review panel or lead tax administration sought comments from affected parties only at the 


end of the second phase of its review, and there are disagreements over matters considered in both 


phases, the review panel or lead tax administration may consider referring disagreements over matters 


considered in the first phase to the determination panel first. If this determination panel process 


requires any changes to the Group’s Amount A Tax Return and Common Documentation Package 


which have a corresponding impact on matters considered in the second phase of the review, affected 


parties which submitted written comments on these matters that were not subsequently withdrawn will 


be given 30 days to update their written comments and in particular the specific changes they propose 


to deal with their concerns. This is not an opportunity to raise new issues, but is intended to ensure 


that the alternative outcomes presented to the determination panel concerning matters in the second 


phase of the review reflect the impact of the determination panel’s decisions on the first phase. 


Disagreements over matters considered in the second phase will then be referred to the determination 


panel for resolution. 


Part 5. Advance certainty 


Section 11. A review panel to undertake an advance certainty review 


 Where an advance certainty review is to be undertaken, the exchange in Article 23(3) will also include 


an invitation for the Competent Authorities of affected parties to submit within 60 days of that exchange 


an expression of interest for the tax administration of that affected party to participate on the review 


panel. 


 Where:  


a. a review panel is established under Article 25(5); and  


b. places on that review panel in any of the categories in Article 25(5)(a) or any of the subdivisions 


of Article 25(5)(b) remain unfilled following expressions of interest received by the deadline in 


paragraph 1;  


the Competent Authority of the Party of the lead tax administration will, within 15 days of that deadline, 


notify the Competent Authorities of affected parties within the relevant category that did not already 


express interest of the unfilled places and seek a second round of expressions of interest, to be made 


within 15 days of this notification. Unfilled places on the Panel will be filled with tax administrations of 


affected parties of the relevant category that expressed interest during this second round, selected at 


random. Where after this second round of expressions of interest, places on the review panel remain 


unfilled, the remaining places will be filled by tax administrations from other affected parties that 


submitted an expression of interest, selected at random. In this case, an unfilled place in any of the 


subdivisions of Article 25(5)(b) will be filled by tax administrations of affected parties from other 


subdivisions of that Article before tax administrations of affected parties from Article 25(5)(a). Where 
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the total number of affected parties that expressed interest in participating on the panel after the 


second round of expressions of interest is lower than six, the remaining places will remain unfilled. The 


review panel is established at the end of this process. 


Section 12. Commencing an advance certainty review 


 An advance certainty review will commence on a date agreed by the review panel. The Competent 


Authority of the Party of the lead tax administration will inform the Competent Authorities of all affected 


parties not on the review panel of the agreed start date for its review before the review is due to 


commence. Where a comprehensive certainty review is delayed, for example where a review for a 


previous Period of the Group is not yet complete, this will not delay commencement of an advance 


certainty review.  


Section 13. Concluding an advance certainty review 


 If:  


a. the review panel recommended that affected parties agree one or more of the proposed 


approaches reflected in the advance certainty documentation package as filed by the coordinating 


entity; and  


b. no Competent Authorities submitted written comments that disagreed with this recommendation 


by the deadline in Annex F Section 1(31), or if all such written comments are withdrawn following 


consultation;  


the lead tax administration will within 30 days notify the coordinating entity that the review has 


concluded with an agreed advance certainty outcome in accordance with Article 29(5).  


 If:  


a. the review panel recommended that affected parties agree specified changes to one or more of 


the proposed approaches reflected in the advance certainty documentation package; and  


b. no Competent Authorities submitted written comments that disagreed with the recommendation of 


the review panel by the deadline in Annex F Section 1(31), or if all such written comments are 


withdrawn following consultation;  


the lead tax administration will within 30 days notify the coordinating entity that it is required to prepare 


and file a revised advance certainty documentation package within 90 days of this notification, 


reflecting these changes. 


 Where paragraph 2 applies and a revised advance certainty documentation package is filed by the 


coordinating entity, this will be reviewed by the review panel within 60 days of being filed to ensure the 


required changes to the proposed approaches have been correctly reflected. No new changes will be 


proposed by the review panel. If the review panel concludes that certain required changes to the 


revised advance certainty documentation package have not been made, the lead tax administration 


will inform the coordinating entity, and the coordinating entity will be required to further revise the 


advance certainty documentation package. Once the review panel is satisfied that all required changes 


to the advance certainty documentation package have been made, the lead tax administration will 


within 30 days notify the coordinating entity that the review has concluded with an agreed advance 


certainty outcome in accordance with Article 29(5). By the same deadline, the Competent Authority of 


the Party of the lead tax administration will exchange the revised advance documentation package 


with the Competent Authorities of the affected parties.  


 If:  
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a. the review panel did not reach agreement including all members; or  


b. the Competent Authority of one or more affected parties submitted written comments by the 


deadline in Annex F Section 1(31) that were not subsequently withdrawn;  


the lead tax administration will within 30 days notify the coordinating entity that issues where there is 


disagreement will be submitted to a determination panel for a final outcome under Article 27.  


 Where the coordinating entity of a Group anticipates or becomes aware that one or more agreed critical 


assumptions are no longer met, it will be required to inform the lead tax administration of this fact. The 


Competent Authority of the Party of the lead tax administration will then exchange this information with 


the Competent Authorities of affected parties.  


 


Part 6. A pool of internal control systems specialists 


Section 14. Establishing a pool of internal control systems specialists 


 A pool of tax officials from Parties will be established to support members of a scope review panel, a 


review panel or a lead tax administration in undertaking a review of aspects of a Group’s internal 


control framework relevant to a review under Article 26.  


 Each Party may nominate tax officials to the pool but is not required to do so.  


 Members of the pool should have experience in undertaking reviews of the internal control framework 


of groups. Guidance may be agreed by Parties which describe different criteria which may be met by 


members of the pool, recognising the range of skills and experience that may be beneficial in 


undertaking a review.  


 One or more members of a scope review panel, review panel or a lead tax administration may request 


that a member of the pool that is a tax official from a listed party or affected party as relevant provides 


advice to its officials or works alongside its officials to provide support in undertaking a review of 


matters related to the Group’s internal control framework. Members of a scope review panel or review 


panel may agree between themselves whether they request advice or support from the same member 


of the pool or from different members, which may depend upon whether each member of a panel 


considers that it requires advice or support with respect to the same aspects of a review. In all cases, 


members of a scope review panel or review panel and members of the pool from which advice is 


sought should engage with each other with the aim of avoiding disagreement wherever possible.  Any 


member of the pool will undertake this work as an official of the tax administration in its Jurisdiction 


and provisions of the Convention and domestic law concerning the use and confidentiality of 


information obtained for purposes of a review in accordance with the Convention will apply. 


 It is for each member of a scope review panel, review panel or the lead tax administration to reach its 


own conclusions with respect to the outcomes of any review, including the extent to which it will rely 


on any advice or support provided by a member of the pool under this Section.  


Part 7. Providing Information to a determination panel and implementing the 


outcomes of a determination panel decision 


Section 15. Preparation of information to be provided to a determination panel 


 Where one or more issues considered as part of a scope certainty review or follow-up scope certainty 


review will be submitted to a determination panel for a final outcome, the Competent Authority of the 







       17 


      
  


Party of the lead tax administration will by the applicable deadline exchange with the Competent 


Authorities of all listed parties:  


a. with respect to issues that had been agreed by the scope review panel or in cases where a review 


was undertaken by a lead tax administration;  


i. a list of the specific items in a Group’s scope certainty documentation package or follow-up 


scope certainty documentation package with respect to which written comments were 


submitted and not withdrawn; and  


ii. for each of these items, alternative outcomes comprising: 


A. the outcome recommended by the scope review panel or lead tax administration to listed 


parties, with an explanation of its basis for this recommendation; and 


B. each alternative outcome proposed by a Competent Authority of a listed party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues. 


b. with respect to issues that had not been agreed by the scope review panel:  


i. a list of the specific items in a Group’s scope certainty documentation package or follow-up 


scope certainty documentation package with respect to which the review panel did not reach 


agreement;  


ii. for each of these items, alternative outcomes comprising: 


A. if the outcome in the Group’s scope certainty documentation package or follow-up scope 


certainty documentation package is supported by one or more members of the scope 


review panel, this outcome with an explanation of their basis for supporting this approach;  


B. each alternative outcome not covered by paragraph 1(b)(ii)(A) proposed by one or more 


members of the scope review panel, together with papers prepared by Panel members 


explaining their position as to why in their view this would reflect a more correct application 


of the Convention; and 


C. each alternative outcome proposed by a Competent Authority of a listed party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


 Where one or more issues considered as part of a scope advance certainty review will be submitted 


to a determination panel for a final outcome, the Competent Authority of the Party of the lead tax 


administration will by the applicable deadline exchange with the Competent Authorities of all listed 


parties: 


a. with respect to issues that had been agreed by the scope review panel:  


i. a list of the specific items in a Group’s advance certainty documentation package with respect 


to which written comments were submitted and not withdrawn; and  


ii. for each of these items, alternative outcomes comprising: 


A. the approach recommended by the scope review panel to listed parties, with an 


explanation of its basis for this recommendation; and 
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B. each alternative approach proposed by a Competent Authority of a listed party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


b. with respect to issues that had not been agreed by the scope review panel:  


i. a list of the specific items in a Group’s advance certainty documentation package with respect 


to which the scope review panel did not reach agreement; and 


ii. for each of these items, alternative outcomes comprising: 


A. if the proposed approach in the Group’s advance certainty documentation package is 


supported by one or more members of the scope review panel, this approach with an 


explanation of their basis for supporting the approach; 


B. each alternative approach not covered by paragraph 2(b)(ii)(A) proposed by one or more 


members of the scope review panel, together with papers prepared by panel members 


explaining their position as to why in their view this would reflect a more correct application 


of the Convention; and 


C. each alternative approach proposed by a Competent Authority of a listed party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues. 


 Where one or more issues considered as part of a comprehensive certainty review will be submitted 


to a determination panel for a final outcome, the Competent Authority of the Party of the lead tax 


administration will by the applicable deadline exchange with the Competent Authorities of all affected 


parties: 


a. with respect to issues that had been agreed by the review panel or where a review was undertaken 


by the lead tax administration:  


i. a list of the specific items in a Group’s Amount A Tax Return and Common Documentation 


Package with respect to which written comments were submitted and not withdrawn; and  


ii. for each of these items, alternative outcomes comprising: 


A. the outcome recommended by the review panel or lead tax administration to affected 


parties, with an explanation of its basis for this recommendation; and 


B. each alternative outcome proposed by a Competent Authority of an affected party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


b. with respect to issues that had not been agreed by the review panel: 


i. a list of the specific items in a Group’s Amount A Tax Return and Common Documentation 


Package with respect to which the review panel did not reach agreement; and 


ii. for each of these items, alternative outcomes comprising: 


A. if the outcome in the Group’s Amount A Tax Return and Common Documentation Package 


is supported by one or more members of the review panel, this outcome with an 


explanation of their basis for supporting this approach;  
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B. each alternative outcome not covered by paragraph 3(b)(ii)(A) proposed by one or more 


members of the review panel, together with papers prepared by panel members explaining 


their position as to why in their view this would reflect a more correct application of the 


Convention; and 


C. each alternative outcome proposed by a Competent Authority of an affected party together 


with the papers prepared by each Competent Authority explaining its position as to why 


this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


 Where one or more issues considered as part of an advance certainty review will be submitted to a 


determination panel for a final outcome, the Competent Authority of the Party of the lead tax 


administration will by the applicable deadline exchange with the Competent Authorities of all affected 


parties: 


a. with respect to issues that had been agreed by the review panel:  


i. a list of the specific items in a Group’s advance certainty documentation package with respect 


to which written comments were submitted and not withdrawn; and  


ii. for each of these items, alternative outcomes comprising: 


A. the approach recommended by the review panel to affected parties, with an explanation 


of its basis for this recommendation; and 


B. each alternative approach proposed by a Competent Authority of an affected party 


together with the papers prepared by each Competent Authority explaining its position as 


to why this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


b. with respect to issues that had not been agreed by the review panel,  


i. a list of the specific items in a Group’s advance certainty documentation package with respect 


to which the review panel did not reach agreement; and 


ii. for each of these items, alternative outcomes comprising: 


A. if the proposed approach in the Group’s advance certainty documentation package is 


supported by one or more members of the review panel, this approach with an explanation 


of their basis for supporting the approach;  


B. each alternative approach not covered by paragraph 4(b)(ii)(A) proposed by one or more 


members of the review panel, together with papers prepared by panel members explaining 


their position as to why in their view this would reflect a more correct application of the 


Convention; and 


C. each alternative approach proposed by a Competent Authority of an affected party 


together with the papers prepared by each Competent Authority explaining its position as 


to why this would reflect a more correct application of the Convention; and 


iii. any written explanation provided by the coordinating entity with respect to these issues.  


  Within 90 days of an exchange under paragraphs 1 through 4, Competent Authorities of listed parties 


or affected parties may submit written comments to the Competent Authority of the Party of the lead 


tax administration supporting or disagreeing with any of the alternative outcomes for each issue, which 


may be accompanied by a paper explaining the Competent Authority’s position: 
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a. as to why in its view an alternative outcome reflects a correct or incorrect application of the 


Convention; and 


b. with respect to any written explanation as to its approach provided by the coordinating entity of a 


Group.  


Within 30 days of this deadline the Competent Authority of the Party of the lead tax administration will 


exchange these comments and papers with the Competent Authorities of all listed parties or affected 


parties.  


 For purposes of paragraphs 1 through 4, the applicable deadline is the later of: 


a. 30 days after the deadline for written comments in Annex F Section 1(30) or (31), as applicable, 


or 


b. 30 days after the end of the process in Annex F Section 1(35), if that process is used.    


Section 16. Implementing the decisions of a determination panel 


 Where the decisions of the determination panel require no further changes to the scope certainty 


documentation package, follow-up scope certainty documentation package, Amount A Tax Return and 


Common Documentation Package or advance certainty documentation package, then, as applicable:  


a. a comprehensive certainty review will progress to a second phase; or  


b. the lead tax administration will within 30 days notify the coordinating entity that the review has 


concluded with an agreed scope certainty outcome, advance certainty outcome or comprehensive 


certainty outcome as applicable in accordance with Article 29, including any changes previously 


agreed by listed parties or affected parties.  


 Where the coordinating entity submitted a request for scope certainty under Article 22(1) as to whether 


the Group is a Covered Group, a scope certainty review was undertaken under Part 2, and a decision 


of the determination panel concludes that the Group is a Covered Group, the lead tax administration 


will within 30 days notify the coordinating entity that it is required to prepare an Amount A Tax Return 


and Common Documentation Package on the basis the Group is a Covered Group and file this with 


the lead tax administration within 180 days of that notification, which may include a request for 


comprehensive certainty under Article 23(1).  


 Where the coordinating entity submitted a request for certainty under Article 22(1) as to whether the 


Group is a Covered Group, a follow-up scope certainty review was undertaken under Part 2, and a 


decision of the determination panel concludes that it is not possible to find that the Group continues 


not to be a Covered Group, the lead tax administration will within 30 days notify the coordinating entity 


that it is required either: 


a. to prepare elements of a scope certainty documentation package that were not previously provided 


and file these with the lead tax administration together with an updated request for scope certainty 


under Article 22(7) within 90 days of this notification; or          


b. to prepare an Amount A Tax Return and Common Documentation Package on the basis that the 


Group is a Covered Group and file this with the lead tax administration within 180 days of this 


notification, which may include a request for comprehensive certainty under Article 23(1). 


 Where the coordinating entity submitted a request for comprehensive certainty under Article 23(1), and 


the decisions of the determination panel with respect to issues referred to it require changes to the 


Group’s Amount A Tax Return and Common Documentation Package, the lead tax administration will 


within 30 days notify the coordinating entity that it is required to prepare a revised Amount A Tax Return 


and Common Documentation Package reflecting these decisions as well as changes previously 
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agreed by affected parties, and to file this with the lead tax administration within 90 days of that 


notification. Notwithstanding this paragraph, where a comprehensive certainty review is undertaken in 


phases and the relevant decisions of the determination panel are with respect to the first phase of a 


review, the review panel may agree, or lead tax administration where a review panel is not established 


may decide that a revised Amount A Tax Return and Common Documentation Package will only be 


required at the end of the second phase of the review, reflecting changes required in both phases. 


 Where the coordinating entity submitted a request for scope advance certainty under Article 22(2) or 


advance certainty under Article 23(2), and the decisions of the determination panel with respect to 


issues referred to it require changes to the Group’s advance certainty documentation package, the 


lead tax administration will within 30 days notify the coordinating entity that it is required to prepare a 


revised advance certainty documentation package reflecting these decisions as well as changes 


previously agreed by affected parties or listed parties, and to file this with the lead tax administration 


within 90 days of that notification.  


 Where paragraph 4 or paragraph 5 applies and a revised Amount A Tax Return and Common 


Documentation Package or advance certainty documentation package is filed by the coordinating 


entity with the lead tax administration, the Competent Authority of the Party of the lead tax 


administration will within 30 days exchange this revised documentation package with the Competent 


Authorities of all affected parties or listed parties. Within 30 days of this exchange the Competent 


Authority of an affected party or listed party may submit written comments to the Competent Authority 


of the Party of the lead tax administration that it disagrees with how the determination panel’s decisions 


have been taken into account by the coordinating entity in the revised documentation package. This is 


not an opportunity for a Competent Authority to question any decision of the determination panel, but 


only how those decisions have been taken into account. Where the Competent Authority of an affected 


party or listed party does not submit written comments by this deadline it will be taken for purposes of 


this paragraph as agreeing to how the determination panel’s decisions have been taken into account 


in the revised documentation package. Any disagreements as to whether or not the determination 


panel’s decisions have been correctly taken into account will be exchanged with the Competent 


Authorities of all affected parties or listed parties for information. The lead tax administration may 


discuss these issues with the coordinating entity and the Competent Authorities of affected parties or 


listed parties to resolve any disagreement. Where a disagreement is not resolved it will be referred to 


the determination panel for a final decision. Once it is agreed that the determination panel’s decisions 


have been correctly taken into account, a comprehensive certainty review will progress to the second 


phase or the lead tax administration will within 30 days notify the coordinating entity that the review 


will has concluded with an agreed advance certainty outcome or comprehensive certainty outcome as 


applicable in accordance with Article 29.  


Part 8. Certainty outcomes 


Section 17. Certainty outcomes 


 Where a scope certainty review or follow-up scope certainty review concludes with an agreed scope 


certainty outcome, the Competent Authority of the Party of the lead tax administration will within 30 


days exchange with Competent Authorities of listed parties details of the agreed scope certainty 


outcome. By the same deadline, the Competent Authority of the Party of the lead tax administration 


will also exchange with Competent Authorities of Parties that are not listed parties a notification that 


the review has concluded and whether this process determined that the Group was not a Covered 


Group for the Period or it continued not to be a Covered Group. 


 Where a scope advance certainty review or advance certainty review concludes with an agreed 


advance certainty outcome, including where it is agreed under Section 16 that a determination panel’s 
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decisions have been correctly taken into account, the Competent Authority of the Party of the lead tax 


administration will within 30 days exchange with Competent Authorities of listed parties or affected 


parties details of the agreed advance certainty outcome. 


 Where a comprehensive certainty review concludes with an agreed comprehensive certainty outcome, 


including where it is agreed under Section 16 that a determination panel’s decisions have been 


correctly taken into account, the Competent Authority of the Party of the lead tax administration will 


within 30 days exchange: 


a. with Competent Authorities of affected parties, details of the agreed comprehensive certainty 


outcome; and 


b. with Competent Authorities of Parties that are not affected parties, a notification that the 


comprehensive certainty review has concluded with an agreed comprehensive certainty outcome. 


 Where the Competent Authority of an affected party is aware that a Group Entity has submitted a 


revised tax return in its Jurisdiction, which: 


a. reduces the amount of Amount A Profit allocated to an affected party under Article 5; or 


b. increases the relief for the Elimination of Double Taxation required under Part IV; 


for a Period for which a comprehensive certainty outcome applies, the Competent Authority may 


contact the Group Entity, directly or via the lead tax administration, to explain the consequences of this 


for the comprehensive certainty outcome, and give the Group Entity an opportunity to withdraw the 


revised tax return or to submit a further revised tax return that is consistent with the agreed 


comprehensive certainty outcome. Otherwise, or if the Group Entity declines to withdraw this revised 


tax return or to file a further revised tax return consistent with the agreed comprehensive certainty 


outcome, the Competent Authority will promptly notify the Competent Authority of the Party of the lead 


tax administration, which will exchange the notification with the Competent Authorities of all Parties. 


Alternatively, the Competent Authority may notify the Competent Authorities of the lead tax 


administration and all Parties directly.  


 Noting the benefits to Parties and Groups of a consistent application of the Convention, where 


paragraph 4 applies, nothing in the Convention or this Understanding prevents any affected party from 


continuing to apply an agreed comprehensive certainty outcome for a Period.  


Part 9. Other topics  


Section 18. Notifications of tax examinations where a request for certainty is not made 


 Where: 


a. the coordinating entity of a Group has not submitted an Amount A Tax Return and Common 
Documentation Package for a Period;  


b. the coordinating entity has not submitted a request for scope certainty under Article 22(1); 
and 


c. a Party intends to undertake a tax examination to determine whether the Group is a 
Covered Group for that Period;  


the tax administration of that Party will notify an appropriate Group Entity determined by that 
tax administration using a standard template to be agreed. This notification may be provided 
together with any other information or notifications required or customary under domestic law 
or practice.  


 If the Ultimate Parent Entity of the Group is a resident of a Party, the notification in paragraph 1 
may also be exchanged by the Competent Authority mentioned in that paragraph with the 
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Competent Authority of the Party in which the Ultimate Parent Entity of the Group is resident. 
Where this exchange takes place, the tax administration in that Party will within 30 days provide 
a copy of the notification to the Ultimate Parent Entity of the Group. 


 Where:  


a. the coordinating entity of a Covered Group has submitted an Amount A Tax Return and 
Common Documentation Package for a Period;  


b. the coordinating entity has not submitted a request for comprehensive certainty under 
Article 23(1); and 


c. the tax administrations of two or more Parties determine that they will cooperate in 
undertaking a tax examination of the Amount A Tax Return and Common Documentation 
Package in accordance with Article 31;  


the tax administrations of these Parties will notify appropriate Group Entities determined by 
those tax administrations using a standard template to be agreed. This notification may be 
provided together with any other information or notifications required or customary under 
domestic law or practice. The tax administrations in this paragraph may agree to provide a 
single notification to an appropriate Group Entity determined by them.  


 A copy of the notification or notifications in paragraph 3 may be exchanged by the Competent 
Authorities of the Parties mentioned in that paragraph with the Competent Authority of the Party 
of the lead tax administration. Alternatively, these Competent Authorities may agree that one 
Competent Authority may make this exchange. Where this exchange takes place, the lead tax 
administration will within 30 days provide a copy of the notification or notifications to the 
coordinating entity of the Group. 
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